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Most long books are revised to create the illusion that they could have 
been conceived all at once. I want you, my reader, to be under no such illu-
sion. In a broad sense, this book is the reflection of an entire lifetime—what 
I now think about what I have thought since the mid-twentieth century. 
It reflects, more narrowly, a series of realizations I had between 1989 and 
2009—the interval between the fall of communism and the collapse of 
global capitalism, when a discourse of sentimental humanitarianism prom-
ised to supplant that of hard-edged political struggle. For me, these were 
also the years following the completion of my book on Karl Marx, whose 
work originated in doubts about an earlier postrevolutionary appropria-
tion of human rights by states claiming global hegemony. I had planned 
my next book on the relevance of U.S. constitutional thought, especially on 
questions of civil war and reconstruction, to political transformations then 
occurring throughout the world. This book, a critique of the dark side of 
the particular version of human rights that followed from U.S. global domi-
nance, has overtaken the earlier project.

My successive realizations about what has been at stake in the changes 
of the past twenty years are a product of living and thinking through them. 
There is no way I could have come to these realizations all at once—and no 
way for me to give them a duly proportional emphasis as I revised every 
chapter. To help you follow what lies ahead I list here, at the outset, the real-
izations that I had so you can tie them together as you read.

 • Political transitions are not just new beginnings; they are also what I call 
“survivor stories” that reflect a non-neutral judgment on the history that 
preceded them. In this respect, they are always about what the past will 
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have been now that “we” have changed, and what it would have been had 
“we” changed sooner. Merely by occurring, political transitions thus in-
stantiate a temporal reconstitution of the “we.”

 • A central problem in such transitions is how to view ongoing beneficia-
ries of an injustice now regarded as past. Once that injustice has been re-
nounced, do their continuing advantages perpetuate it? Or are those who 
so claim rightly criticized for dredging up a past over which at least a moral 
victory has been achieved?

 • A further problem is that it would be good to be a beneficiary of the past—
whether it was just or not—provided that one arrives on the scene as a 
newcomer, rather than as an exploiter, oppressor, or successor-in-interest 
to those who were. Birth here is the prototype of morally innocent succes-
sion—that in virtue of which the sins of one’s fathers should not be visited 
upon one. Correspondingly, rebirth is the paradigm of atonement—that in 
virtue of which an ongoing beneficiary should not be seen to perpetuate a 
past injustice he acknowledges and regrets.

 • The modern theory of revolution (1789–1989) generally rejects the moral 
innocence of beneficiaries (and/or their potential for rebirth); it regards 
them as would-be perpetrators of social injustice unless they disgorge 
their unjust gains. Counterrevolutionaries react against this revolution-
ary identification of beneficiaries with perpetrators—they see the rise of 
revolutionary consciousness as itself morally damaging: insofar as it makes 
former victims capable of seizing power, it also makes them capable of in-
flicting even worse injustice than they suffered.

 • Today’s globally dominant view of human rights is no longer addressed 
to victims who would become revolutionaries but, rather, to beneficiaries 
who do not identify with perpetrators. It encourages them to acknowl-
edge past evil as what they would have opposed so that future evil will not 
have been a repetition of it. The effect of such confession and conversion 
is to make the moment of its occurrence—which is always the present—
discontinuous with the now repudiated past.

 • A beneficiary who bears witness to the innocence of past victims can thus 
conceive of himself as a would-have-been rescuer rather than a would-be 
perpetrator. The question for the human rights convert is always whether 
it is already too late to rescue, or still too soon. By agonizing over the ques-
tion of his own potential guilt as a bystander, the witness to human suffer-
ing tries to save his soul without necessarily relinquishing his position of 
advantage.

 • Insofar as today’s human rights consciousness is like a conversion experi-
ence, its moment of revealed truth is Auschwitz. Recognizing Auschwitz—
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preventing another one—is now an article of faith for secular humanitar-
ians in much the way that Pauline Christianity gave universal meaning to 
the experience of Jewish suffering without assuming responsibility for it. In 
post-Holocaust debates about human rights, the violence that Israel uses 
to defend itself has become a laboratory for the violence that the “world 
community” (and especially the U.S.) would be obliged to use in protecting 
an Israel that could not defend itself. The post-Holocaust security of Israel 
thus stands as the constitutive exception on which twenty-first-century hu-
manitarianism is based.

 • The way that “Israel’s Holocaust” functions in how “the West” understands 
its humanitarian mission has changed during my lifetime. In the 1960s 
the question was whether one would have resisted Hitler before it was too 
late, and whether to resist one’s own government before it commits similar 
crimes in Southeast Asia. As my generation came to power, however, its 
central question was whether nations with the power to do so should have 
intervened to stop Hitler.1 Today the question is whether the “world com-
munity” has a responsibility to protect potential victims of another Holo-
caust by creating another Israel which the world community would then 
have a special duty to defend.

 • The twenty-first-century doctrine of humanitarian intervention—the “Re-
sponsibility to Protect” (R2P)—is a culmination of my generation’s global-
ized thinking. It proposes a new nomos of the Earth that would repudiate 
past violence (which always appears as something cyclical and uncon-
tained) by endorsing exceptional violence—that of rescue and occupation.2

 • Only when this book was nearly completed did I recognize that the “evil” in 
my title invokes the cyclical nature of violence (violence begetting violence) 
that humanitarian violence puts in its past. “After evil” thus corresponds to 
the Christian “revelation” described by René Girard that supersedes earlier 
religions based on human sacrifice by converting the surviving beneficia-
ries of such practices to belief in the universal innocence of past victims, as 
such.

 • The revelation that we are already forgiven for the past evils we remember 
to confess is a consoling substitute for prophetic religions that do not let us 
off the hook in the present. This was the Qur’anic critique of the Judaeo-
Christianity of Saint Paul; it is also a critique that strands of present-day Is-
lamism make of today’s imperialism of the human. When I finally reached 
this conclusion, I realized that it had been stated prophetically by my late 
friend Norman O. Brown in lectures on Islam, delivered in 1981, as a re-
sponse to the Iranian revolution.

 • This last realization brought me back to my original concern in 1989 that a 
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new universalism of human rights was becoming the self-consciousness of 
U.S. capitalist hegemony following the cold war’s end. If this is, as I argue, 
a successor to the counterrevolutionary project of the previous two centu-
ries, we must ask whether it has also co-opted the revolutionary project. A 
prophetic answer could not be more urgent than it is now.

As the product of these realizations, After Evil is about the unexpected 
twenty-first century that is now under way. It thus concerns what the twen-
tieth century was and what it would have been if its lessons were finally 
learned. The new century, as the projected future of that past, was to be one 
of both ethics and prosperity. Its core imperative was to remember as much 
evil as we can so as not to repeat it. The presence of memory was not, how-
ever, merely a means of nonrepetition—it had also become a criterion. By 
the turn of the new century humanitarians had thus come to see evil itself 
as a cyclicity of violence and counterviolence that can be broken by remem-
bering what it was. From this perspective past evil cannot be repeated 
unless it is forgotten—and what happens next will necessarily be different if, 
but only if, it reminds us that we have turned away from the past. To admit 
as much past evil as possible is thus, implicitly, to set oneself against evil in 
the future.

This book shows the illusion of historical closure behind such a view—
the idea that the opportunity for justice has been missed, and that compas-
sion for past suffering is a moral state that justifies one’s continuing to ben-
efit from past conditions that one now would have opposed. In the chapters 
that follow I stress the intertemporal aspect of justice as a struggle against 
the ongoing effects of bad history. I no longer assume, as I did when I began, 
that the end of evil and the beginning of justice must coincide—but I still 
believe that the two must be linked. Today’s version of humanitarian con-
sciousness undermines this link to the extent that its prime directive (hold-
ing evil at bay) always justifies postponing justice—now is never the time. 
But if the past was evil, we would do better to conclude that justice must 
be something new. Such evil cannot be past until justice here and now 
becomes imperative.
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A New Century of Human Rights?
ἀi s book questions a specific politics of human rights that repre-

sents itself as coming after evil, especially the evil of the twentieth century.1 
Unlike earlier versions of human rights that sought to hasten the advance 
of social equality,2 today’s commitment to human rights often seeks to post-
pone large-scale redistribution. It is generally more defensive than utopian, 
standing for the avoidance of evil rather than a vision of the good.3 ἀi s is 
the version of human rights that entered the political mainstream as the 
twenty-first century began.

ἀ e mainstreaming of human rights was a long time coming. During 
most of the twentieth century, appeals to human rights were considered 
idealistic—perhaps a suitable program for the victors of world wars but not 
a practical alternative to realpolitik. By the time the cold war ended, how-
ever, references to the twentieth century as “a century of genocide” had 
become commonplace,4 and its atrocities were condemned as uncontest-
able paradigms of evil that transcended  cultural, religious, and ideological 
difference.5 ἀ e denunciation of physical atrocity as such became an essen-
tial element in the fin de siècle conception of what it means to be human, 
and the foundational premise of human rights advocacy.

By the turn of the twenty-first century, lifelong advocates of human 
rights were celebrating the emergence of a world community that defined 
itself as being against such atrocity, always and everywhere. ἀi s new, no 
longer controversial, version of human rights gradually ceased to address 
the perpetrators of atrocity; they had already placed themselves in the cat-
egory of the inhuman as now defined. It would be aimed primarily at third 
parties—potential rescuers, whether governments or NGOs, who had in 
the past done nothing (or too little) because of indifference, realpolitik, and 
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ethical relativism, and could now regard their humanitarian intervention 
as legitimated by the physical suffering already occurring on the ground. 
Such a shift in ruling ideology had been advocated by supporters of human 
rights since the Holocaust. Following the cold war, however, the arguments 
previously addressed to great powers were appropriated by them to legiti-
mate their vision of a new world order embracing both capitalism and 
humanitarianism in much the way that, after the defeat of Napoleon, the 
Rights of Man became the foundation of a global order built on both impe-
rialism and nationalism.

ἀ e chapters that follow step outside the mainstream story of ascendant 
human rights, based on the universal meaning of Auschwitz, both to criti-
cize it as a political ideology and to expound it (perhaps more fully than it 
has been) as a plausible ethical standpoint. ἀ ese two projects go together. 
If large-scale physical cruelty is the ultimate evil, it would seem to follow 
that rescue provides sovereign power with a legitimation that comes ahead 
even of democracy. ἀ e priority of rescue over democracy explains the 
increasing receptivity of global superpowers to calls for humanitarian 
intervention: foreign military regimes seem ethically justified—something 
had to be done—regardless of the degree and character of their local politi-
cal support. But the reality of rule by rescuers shows the darker, more 
Hobbesian side of human rights—the underlying politics of fear and inse-
curity on which global hegemony is now based. ἀi s book addresses the 
turn-of-the-century politics of human rights as both ideal and ideology by 
relating the wish for human rights to the fears and powers it invokes.

No one who has lived in the twentieth century could seriously argue 
(nor do I) that international condemnation of human rights violators is a 
bad thing, and no one could deny that the struggle for human rights against 
authoritarian regimes is often progressive. My critique is specific to a 
Human Rights Discourse that became globally predominant after the fall of 
Communism in 1989, a moment of apparent closure to the discourse of 
global revolution and counterrevolution that followed from the 1789 Decla-
ration of the Rights of Man. ἀ e distinction I draw between these two dis-
courses is historical—and not primarily conceptual. Conceptually, it might 
have seemed in 1948—the year of both the Genocide Convention and the 
Universal Declaration—that freedom from “crimes against humanity” was 
an obvious extension of the Rights of Man. And some progressive political 
thinkers of the cold war era could plausibly argue that Auschwitz and the 
French Revolution were alternative foundations for the same human rights. 
I do not here dispute such conceptual claims. In the chapters that follow, I, 
rather, use Human Rights Discourse, capitalized as a proper name, to des-
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ignate the transformation of Auschwitz-based reasoning into a new dis-
course of global power that claims to supersede the cruelties perpetrated by 
both revolutionaries and counterrevolutionaries during the previous two 
centuries.

Before proceeding, however, I must acknowledge that the position of 
power from which human rights is now articulated is not merely that of a 
particular hegemonic enforcer, such as the U.S., but rather a “world com-
munity.” ἀi s, too, reflects the changed global situation at the end of the 
twentieth century. During the cold war no “world community” existed, and 
the fifty-year nuclear stalemate made it unacceptably risky for either global 
superpower to intervene in cases of large-scale human rights abuse con-
doned or committed by the other. ἀi s constraint was still present after the 
1975 Helsinki Accords led to the proliferation of Helsinki groups through-
out Eastern Europe that were “watched” by Human Rights Watch NGOs in 
the West.6 ἀ e fall of communism in 1989 eliminated the excuse that a 
humanitarian show of force could provoke nuclear countermeasures and 
also weakened the constraint on intervention. By the first Persian Gulf War 
in 1991, a self-described “world community” no longer doubted its power 
to prevail over evil. And after the 1994 Rwandan genocide, which outsiders 
could easily have interrupted,7 the advocates of human rights intervention 
shifted from questioning whether “couldn’t implies shouldn’t” to arguing 
that “could implies should.”

ἀ e mainstream version of Human Rights Discourse now assumes that 
the world community should intervene when it can to prevent the repeti-
tion in the twenty-first century of the undeniable evils that it had failed to 
prevent in the twentieth.8 Then we needed to know more before trying to 
stop the genocides occurring before our eyes; we never knew enough until 
it was too late. But now visual evidence of genocide (bearing witness) is suf-
ficient for human rights advocates to urge the world community to rescue 
first and investigate later. For an ethical intervener, such as the U.S., to be 
overly concerned today about its own potential role as an imperialist is, 
according to this view, at best an anachronism and at worst the same old 
craven excuse for doing nothing that allowed the horrors of the twentieth 
century to take place.9 ἀ e fin de siècle unacceptability of this excuse cries 
out in David Rieff ’s 1995 call for U.S. intervention after the preventable 
genocide in Bosnia:

To utter words like “Never again,” as Clinton did at the opening of the Holo-
caust Museum, was to take vacuity over the border into obscenity as long as 
the genocide in Bosnia was going on and Clinton was doing nothing to stop 
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it. His words were literally meaningless. For if there was to be no intervention 
to stop a genocide that was taking place, then the phrase “Never again” meant 
nothing more than: Never again would Germans kill Jews in Europe in the 
1940s. Clinton might as well have said, “Never again the potato famine,” or 
“Never again the slaughter of the Albigensians.”10

ἀ e ethical imperative of post–cold war Human Rights Discourse is to 
“get it right” this time—to rescue the victims of a likely massacre before it is 
too late. ἀ e journalist Paul Berman presents this conclusion as the termi-
nus of a journey traveled by the generation of 1968, his and mine, which 
grew up in the aftermath of the Holocaust believing that “the way to judge 
anyone’s moral character, including your own, was to pose a hypothetical 
question, .  .  . what would you have done  .  .  . under the German occupa-
tion? . . . Would you have been a résistant? Or a collabo?”11

Our generation, according to Berman, made a mistake in applying its 
ethic of resistance to U.S. imperialism in Vietnam but got the ethic right in 
bringing about the downfall of Eastern European communism. ἀ e ulti-
mate conclusion of the “68’ers” moral journey (reached, Berman thinks, 
only by the best of us) is that, if resisting Hitler was an ethical imperative 
for those subjected to him, it would have been even better for states with 
sufficient power to have intervened while his atrocities could have been 
stopped. Elsewhere Berman elaborates this lesson as creating “new possi-
bility in the field of human rights and humanitarian action.” He describes 
this view as follows:

People with power . . . had a right to intervene in other societies . . . in spite 
of the sacred mandates of international law and the inviolability of borders. 
ἀ ere was a right to intervene on humanitarian grounds, and to do so “with-
out borders.” More than a right—there was .  .  . a moral duty to use power 
to rescue the vulnerable. A duty to use this power wherever people were in 
desperate need. A duty for wealthy and powerful countries not to stand by, 
fat and happy, while the rest of the world went to hell. Or to put this entire 
argument the other way, the supremely oppressed had a right to be rescued.12

ἀi s doctrine, now widely known as the international community’s 
“Responsibility to Protect”13 likely victims of humanitarian disaster, frankly 
argues that the concept of a “crime against humanity” (first introduced at 
Nuremberg) supersedes the prior notion of a “war crime”—that unilater-
ally bombing the civilian population of another country, for example, is 
no longer a prima facie war crime when it is done to stop a crime against 
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humanity occurring on the ground. “ἀ ere are,” according to Berman, 
“bombs that rescue.”14

My question in this book is not whether the “international community” 
should have (at least) interrupted Auschwitz or the Rwandan genocide by 
relatively costless aerial bombing when these atrocities became known;15 
rather, I am concerned with the conception of ethics and politics that 
underlies Berman’s broader conclusion. According to this conception, 
bombing, like foreign occupation, can be a justifiable form of political 
intervention by third parties if, and only if, it is a response to gross ethical 
barbarities occurring locally.16 ἀ e ethical condemnation of atrocity, if not 
always the atrocity itself, must here precede intervention, which then 
becomes an act of rescue—ethical and not (at least initially) political.

ἀi s view can be stated as a post-idealistic (sadder-but-wiser) version of 
liberal political thought that places the undeniable evil of the Holocaust at 
its center:

 • ἀ e evil of genocide, as a universal ethical truth, takes priority over the 
contestable, culturally relative notions of good on which politics might oth-
erwise rest.

 • Avoidance of that evil must now replace the pursuit of good (fact must 
replace illusion) as the ethical foundation of a universal politics-based hu-
man rights.

 • If committing genocide is undeniably evil, denying genocide helps to make 
that evil possible.

 • ἀ e denial of genocide by third parties thus contributed to the evils of the 
twentieth century.

 • After those evils, third parties can no longer make the excuse that rescuing 
victims (when possible) would involve choosing sides in a political strug-
gle.

 • ἀ ose who deny genocide put politics (the pursuit of goods) ahead of eth-
ics (the repudiation of evil).

 • ἀ e ethics of non-evil must now come before a concern for whatever poli-
tics may follow from a bystander’s act of rescue.

ἀ e ethically centered approach to human rights that triumphed after 
the fall of communism in 1989 implicitly superseded the politically cen-
tered version of the Rights of Man that had been the focus of struggles for 
equality and liberty since the French Revolution of 1789.17 ἀir d-party 
interveners in struggles inspired by the French Revolution tended to come 
in on the side of reaction, and thus against the Rights of Man. ἀ e new con-
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ception of human rights, however, sees the “world community” as the 
essential protector and foregrounds the position of the third-party inter-
vener. ἀ e following presuppositions of the new discourse of human rights 
underscore its difference from the earlier view:

 • Today’s human rights abuse is essentially local—typified by the atrocities 
that neighbors inflict upon neighbor and not, for example, by the global 
maldistribution of wealth.

 • Today’s human rights enforcement is essentially global—a duty of third par-
ties to intervene (across borders when necessary) to rescue neighbor from 
neighbor.

 • ἀir d-party rescue is fully justified by the human rights violations that 
neighboring combatants are inflicting, or have inflicted, on each other.

 • ἀ e means used for human rights enforcement (which might include aerial 
bombardment, military invasion, or an embargo of essential goods and 
services) are exempt from being considered to be human rights violations 
in themselves.

the Evil that is Past
My title, After Evil, refers not only to what follows the twentieth cen-

tury but, more broadly, to the meaning of its pastness in the politics of the 
twenty-first—what the century of genocide will have been for those who 
live on. ἀ ose who participated in twentieth-century struggles imagined a 
future consensus on what evil was. ἀi s did not mean that all sides believed 
themselves to be on the side of good. It may be enough to believe that the 
other side thinks this and that its victory would leave one in a state of per-
manent disgrace. ἀi s is why revelations of atrocity may reinforce, rather 
than diminish, the intransigence of the side that commits them, and why 
ordinary individuals may fight desperately when they have some inkling of 
the brutalities that might eventually be disclosed. When one side envisions 
a future consensus on the meaning of evil, the other will often fight on to 
postpone that consensus.

Evil is, of course, generally a term of contestation rather than consensus. 
When Milton’s Satan (“ἀ e Enemy”) says “Evil, be thou my good,” he inau-
gurates a war for the soul of mankind based on the meaning of the distinc-
tion between good and evil itself. If a struggle over the meaning of evil is the 
moral template for war, then consensus on the fact of evil is what it would 
mean for this war to end. ἀ e wars of the twentieth century ended with 
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consensus on both the fact and evil of genocide.18 Denying that genocide 
happened (for example, Holocaust denial) became not merely factual dis-
agreement about the past but a way to challenge, as Satan did, the prevail-
ing ethical consensus on the meaning of good and evil, and thus put 
reconciliation to an end.

As an effort to theorize the aftermath of the twentieth century, my proj-
ect has turned out to be about the temporal dimension of human rights—
the pasts they bring to closure, the futures they foreclose. Its argument is 
implicitly framed by other dates: the French Revolution of 1789 (with its 
Declaration of the Rights of Man and the Citizen)19 and September 11, 
2001—the equation of human rights with a war on terror. In the course of 
writing this book I have come to believe that the revolutionary conception 
of human rights that dominated the period between 1789 and 1989 has been 
supplanted by a counterrevolutionary conception of human rights that 
regards this two-hundred-year period as evil.

ἀi s book has become a critique of a historically specific politics of 
human rights that was formed by the moral repudiation of Nazism after 
1945 and became the dominant ideology of capitalist democracy after the 
collapse of communism in 1989. My starting point is that the present politi-
cal character of Human Rights Discourse is distinct from the broader con-
cept of human rights associated with 1789, which was the topic of debate 
and struggle between the revolutionary and counterrevolutionary move-
ments of the nineteenth and twentieth centuries.20 ἀ at earlier conception, 
carried forward in the twentieth century welfare state and heavily repre-
sented in Eleanor Roosevelt’s 1948 conception of a Universal Declaration of 
human rights, is now almost gone.21 ἀ e post-1989 politics of human rights 
is not meant to be contested in the same political way as its predecessor—
rather, it presents itself as an ethical transcendence of the politics of revolu-
tion and counterrevolution that together produced the horrors of the 
twentieth century—Nazism and communism. In the twenty-first century 
human rights is put forward as a cure for the mind-sets that made those 
now twinned evils intelligible to their proponents as moral goods. ἀ e new 
century was thus initially welcomed as coming after evil, a century in which 
the atrocities committed in the name of either revolution or counterrevolu-
tion are supposed to have become unthinkable and, if not, to justify the 
world community’s humanitarian intervention to stop them. Today the 
invocation of human rights is often part of a political project fundamen-
tally at odds with the revolutionary struggles based on human rights: it is 
the war cry of a self-described “international community” led by the victors 
in the cold war.22
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ἀ e present discourse of human rights, unlike the Declaration of the 
Rights of Man that proclaimed a global revolutionary divide, attempts to 
move once divided societies from a moral psychology of struggle to one of 
reconciliation. Some scholars see overall progress in this development;23 
others take a contrary view.24 In either case, a fundamental difference exists 
between human rights as a slogan of popular resistance and today’s Human 
Rights movement, with its ostensibly less political focus on compassion for 
bodies in pain.

Human Rights Discourse is thus the name I give to the self-consciously 
ethical rejection of previous versions of the Rights of Man that were vio-
lently against the power of aristocracies, autocracies, and the like. Unlike 
previous conceptions of human rights that were a call to uprising and resis-
tance, Human Rights Discourse operates today in the realm of intervention 
and rescue. It recasts the central dyads of revolutionary political thought—
victim/perpetrator and victim/beneficiary—as nondivisive ethical relations 
among surviving witnesses to human cruelty. When it has its desired cul-
tural effect, Human Rights Discourse is said to transform the attitudes that 
make it possible to engage in righteous struggle into those that make it pos-
sible to stop. ἀ e underlying hope of today’s Human Rights Discourse is 
that victims of past evil will not struggle against its ongoing beneficiaries 
after the evildoers are gone.

Between Forgiveness and vengeance?
To victims still suffering, forgiveness or vengeance often present 

themselves as two competing conceptions of the moral imperative that 
would remain after evil has ceased and before justice comes. ἀ ere is thus 
an implicit assumption that surviving victims, or those who speak in their 
name, either have a duty to take vengeance (that they are obliged to do so) 
or that they really ought to forgive, and could be deservedly criticized if 
they are so damaged that they cannot do so.25 ἀ ere is, however, an obvious 
ethical problem with vengeance: it leads to a cycle of future vengeance that 
must be broken for justice to commence. ἀ e ethical problem with forgive-
ness is that forgivers can be deservedly criticized for failing to remember—
and remembrance implies, if not vengeance, at least an unwillingness to let 
go of the desire for vengeance even after one decides that it is better not to 
act on it.26 It is ironic, but nevertheless true, that we must remember that we 
wanted vengeance in order to know that we have truly forgiven.
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ἀi s ethical tension between the imperatives to hold a grievance and to 
forgive is deeply evident in Hannah Arendt’s account of forgiveness as a 
“new beginning”—a beginning aware of itself as beginning again:

Forgiving attempts the seemingly impossible, to undo what has been done, 
and . . . [make] a new beginning when beginnings seemed to have become no 
longer possible. . . . Forgiving is the only strictly human action that releases us 
and others from the chain and pattern of consequences that all action engen-
ders; as such forgiving is the capacity for action, for beginning anew.27

Here Arendt shows that forgiveness is paradoxical—indeed, strictly impos-
sible—and that its importance is in the light it sheds on the simultaneously 
backward- and forward-looking aspects of political action in the present. 
ἀ e paradox is that a self-conscious politics of justice is always a matter of 
both doing and undoing. In looking forward there is an imperative to do 
without remembering; yet we must remember in order to undo.

Rather than work through Arendt’s paradox, the mainstream literature 
on transitional justice tries to take a middle ground between forgiving and 
forgetting. It typically advises posttraumatic regimes in which it is wrong to 
indulge in vengeance but equally wrong to forget the past. Its goal is to 
avoid both pitfalls by remembering what happened in ways that fall far 
short of undoing it. ἀi s is often described as a stance somewhere “between 
vengeance and forgiveness.”28

What does it mean to see forgiveness and vengeance as polar opposites 
between which one must stand? Forgiveness is a sovereign act—potentially 
an act of indifference, rather than compassion, that might be more humili-
ating than a punishment. From a sovereign standpoint, forgiveness is com-
patible with revenge—it might sometimes be the best revenge. ἀ e apparent 
need to choose between forgiveness and vengeance arises from the stand-
point of former victims who are still unsure about whether they have won. 
For them successful vengeance could resolve this question by proving that 
victory was really theirs; but the thought that vengeance might fail, and 
perhaps even backfire, reinforces their anxiety that they may yet lose—not 
just politically but morally as well. 

A rhetoric that locates itself between vengeance and forgiveness would 
be a weapon of the weak that provides at least an illusion of victory over 
those whose power they still have reason to fear. By taking this standpoint, 
the former victim tries not to think about who really won and eschews the 
temptation to engage in a political analysis that might open the question of 
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whether that evil has finally been defeated.29 Today’s mainstream literature 
on transitional justice tends to assume that past victims never really win—
their choice is whether to persist in struggle or to stop—and that stopping 
makes sense if they can declare a moral victory that seems to put oppres-
sion in the past.

Before Justice Comes
A recurring theme of this book is the inherently transitional charac-

ter of Human Rights Discourse: it addresses a time between times, when 
evil has ended but before justice has begun.30 ἀ ere is, ex hypothesi, still 
time before a leap into justice and still a danger of relapse into the evil of 
the past. ἀ e question is whether it will always be too soon for justice until 
it is too late.

ἀ e locus classicus for thinking about a time between is Saint Paul’s 
description of the Church in the time between the Resurrection and Christ’s 
return in Judgment. Paul assured the members of his movement that every-
thing necessary for messianic justice had already occurred, even though a 
time still remained in which the world would seem to go on as before. In 
addressing those who lived in this time between the forgiveness of sin and 
the coming of justice, Paul’s task was to explain what it would mean to live 
as though everything had already changed because of Christ. Since the 
Crucifixion, Paul argued, everything necessary has already happened to 
bring about the forgiveness of past sin and reconcile mankind with God; 
since the Resurrection, nothing more will be necessary to establish God’s 
promise to save mankind from death. Now is a time to wait in faith that the 
deferral of justice is necessary to allow more time for the world to acknowl-
edge that everything has changed.

What kind of life is justified now? Paul’s answer is not to live as if we 
were still in the pre-messianic past when sin was unforgiveable and hatred 
of the sinner was virtue; neither is it to live as if we were in the messianic 
future when God’s justice has come and the sinner has already been pun-
ished. ἀ e former politicizes messianism; the latter aestheticizes it. Living 
in the now, for Paul, means living as not—not still in the past, not yet in the 
future—“but in the time it takes for time to come to an end.”31 According to 
Paul, the sins that we commit now, after having forsaken sin, will be differ-
ent from our earlier transgressions of law that have been pardoned, and will 
be judged by a different standard. Sin will henceforward take the form of 
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behaving as we would if the past were not over; it must be judged as a fail-
ure of faith—the faith that we are already forgiven and are now free to for-
give accordingly because the time itself has changed.

Echoing the rhetoric of Pauline Christianity, the fin de siècle discourse 
on human rights has instilled faith that times have changed in transitional 
societies such as South Africa, which have thus far been spared their Arma-
geddons. In these societies, which seem in many ways unchanged, the sins 
that come after sinning often take the form of returning to (dredging up) 
the past and violating the faith that things are already different—or will be 
once everyone accepts the change that has occurred. A further point is that 
societies entering a new era of human rights become convinced that they 
have been given extra time to change. ἀ e new question is whether this 
extra time must be prolonged because it is still too soon for justice, or 
whether it must be compressed so as to give justice greater exigency before 
it is too late. Meanwhile, to be saved (as in Augustine) or ethical (as in 
Kant) consists of living in a virtual reality in which one acts as if others had 
good-will even though they do not. What then is the difference between 
faith and fiction, between human rights as a second chance and as a missed 
opportunity in which the appearance of change substitutes for the reality? 
Agamben writes about the ethical distinction between living “as if ” and liv-
ing “as not”:

For Paul the redemption of what has been is the place of an exigency in the 
messianic. . . . ἀ e as not is by no means a fiction. . . . It has nothing to do with 
an ideal. . . . [T]hat which is not . . . is stronger than that which is. . . . [T]he 
messianic is the simultaneous abolition and realization of the as if . . . [T]he 
saved world coincides with the world that is irretrievably lost. . . . ἀi s means 
that he may not disguise the world’s being-without-god in any way .  .  . and 
cannot pretend to save the appearance of salvation. ἀ e messianic subject 
does not contemplate the world as though it were saved.32

For Agamben, the heightened exigency of a salvation that has yet to occur 
is thus as much a part of Paul’s messianism as putting evil in the past. 
Believing that there is still time, that it is not too late, has a different moral 
valence than believing that the moment for justice has been irretrievably 
missed, that it is postponed indefinitely, or that we have already been saved 
without deserving to be. For Paul, the time that remains is implicitly God-
forsaken—God came and will return. ἀi s foreshortened time, a period of 
God’s absence, has special meaning according to Paul because now is the 
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time we have to change the world. Paul’s messianism is not, primarily, the 
prophecy of an apocalypse but a way to live in the meantime. “ἀ e messi-
anic is not the end of time, but the time of the end.”33

Many of the most serious disagreements in politics concern the meaning 
of this transitional time: though some will argue that the time has come for 
change—“Never again”—others will argue that the next occurrence of evil 
will be the last—“the fire next time.” Still others will say that what happened 
last time simply adds to what we already knew about past evil, which can-
not be defended but which is so profound that redemption will require a 
miracle to change the human heart.

It is not necessary, however, to take a messianic view of the need for 
change in a time without God. To believe that we are living after evil and 
before justice is the essence of what it means to live in a secular age. Secu-
larity is always a secondary concept, defined by whatever element of the 
sacred is absent from it, and by how that element of sacredness would be 
conceived.34 In a post-Christian culture, secular history is still the time St. 
Paul carved out between two messianic moments. It is thus not merely 
transitional time (which could not go on forever) but also a gift of more 
time that would not have existed if the end of evil and the establishment  
of justice had occurred at once, as perhaps they should have. In my view, 
present-day Human Rights Discourse is an intermessianic (and implicitly 
antimessianic) secular theology in which former victims, and those who 
may have inflicted or benefited from their suffering, await a final judgment 
that some hope and others fear will never come. ἀi s conception of the 
secular age as a time between messianic moments implies that now is never 
the time for justice.35

To call Human Rights Discourse a secular theology is not necessarily a 
criticism; if it is, I don’t know whether one would be criticizing that dis-
course for being secular (not theological enough) or for still being theologi-
cal.36 Secularization was, to begin with, a religious idea that originates within 
Judeo-Christian thought: it is what God does to himself when he creates the 
world and subsequently intervenes in its history. As a political idea, secular-
ization arises out of the Roman separation of church and state. It occurs 
when the state usurps the legitimate spiritual function of the church, or 
when, perhaps surreptitiously, it relies on ideas that have already been dele-
gitimated in their ecclesiastical form. Pauline Christianity gives believers 
extra time to confess and accept forgiveness for their sins before justice 
finally comes. Is Human Rights Discourse a secularization of this view?

Nothing in my view hinges on whether a fixed boundary between reli-
gion and politics has been breached. I am inclined to be suspicious of any 
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ideology, religious or political, that makes people wait for justice, but I 
accept the legitimacy of asking in the aftermath of evil whether it is still too 
soon to demand justice. Neither of these views is more religious or political 
than its opposite. ἀ ose who insist that now is the time for justice thereby 
imply that it is too late for retrospection and forgiveness. ἀi s might seem 
to surrender some of the higher ground that Pauline Christians often claim. 
But Paul himself acknowledged that a moment for final justice must come, 
and he had to explain why his congregations should nevertheless view the 
delay in Christ’s return as further evidence of God’s grace rather than as a 
betrayal of God’s promise. On the secular side, too, there are those who 
argue that it is always better to give people more time to change—a second 
chance—rather than risk their relapse into evil by demanding justice too 
urgently. ἀ ere are also others who insist that we need to know what time it 
really is before saying that people should get a second chance.

ἀ e moral rhetoric of the second chance (and not the new beginning) is 
what distinguishes the fin de siècle discourse of human rights from earlier 
revolutionary versions. Rather than hastening the end, today’s version of 
human rights buys more time for those who fear it may already be too late 
and provides hope that there is still an opportunity to avoid a final judg-
ment on the past. ἀi s temporal logic is not unique to the field of human 
rights. Activists on global warming also argue that it is too late (the earth is 
past the tipping point) in order to persuade people to hope that it is not. 
We, the first-world beneficiaries of global warming, are promised in effect a 
second chance, not at ultimate success but at being judged differently for 
the policies we pursue from now on than we would be judged if global 
warming had happened before we understood the need for change.

Carving out a time in which our sins are no longer a continuation of the 
past is characteristic of periods of transitional justice. Such periods are typ-
ically marked by an unstable equipoise between Redemption and Recon-
struction. Redeemers believe that the present actions must no longer be 
judged as a continuation of a past evil that has been confessed. Reconstruc-
tionists counter that the time for change has accelerated and is already run-
ning out. Both sides presuppose that their debate occurs in a special kind of 
time—accelerated time, abbreviated time, slow time, supplementary time—
which comes before the onset of the future but after the end of the now 
discredited past.37

ἀ e main tropes of metahistory—including revolution, reaction, re- 
demption, reconciliation, return, and rebirth (as well as catastrophe, 
upheaval, transition, and emancipation)—are all originally theological, but 
not in the sense of being spiritual rather than secular. ἀ ey are, rather, 
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about the time of change, the rate at which time changes, and the time it 
takes to change. ἀ e chapters that follow are always, more or less explicitly, 
about the changing temporalities in which claims to justice are made and 
contested. What does it mean for a great evil, such as Nazism, U.S. slavery, 
South African apartheid, or Stalinism to be over and done with?

Human Rights Discourse of the late twentieth century puts all such 
questions into a single metahistorical narrative that culminates in Human 
Rights Discourse itself. In this narrative, a moral consensus on evil is both 
necessary and sufficient to put it in the past; once this happens, resuming 
old political struggles can be repudiated as a potentially catastrophic effort 
to go backward. My initial response is that believing that the past was evil 
does not require one to believe that the evil is past. ἀ e problem, I argue, is 
when and whether a time for justice has come. But to make this argument I 
must take the reader on a considerable journey.

the Chapters Ahead
Our journey begins with the idea of launching a revolution against 

a form of social organization that fits to varying degrees the metaphor of a 
giant labor camp—such as a plantation, a mine, a factory, or even a prison. 
Variants of the labor camp may differ in their degree of centralization and 
homogeneity—and also in the type of mobility available to its subjects 
through, for example, escape, migration, and contractual consent. Using 
labor as a central metaphor—and not, for example, captivity, or poverty—
focuses attention on the aspect of production and thereby opens the ques-
tion of who benefits and how benefits accumulate. ἀ ese questions about 
beneficiaries and their cumulative gains distinguish a revolution against a 
labor-camp system itself from mere overthrow of those who run it. To react 
against revolution—thus defined (to be “counterrevolutionary”)—is to 
resist the moral equation of beneficiaries of injustice, with its direct perpe-
trators, and thus to preserve accumulated gains resulting from the system 
as a whole. Today’s Human Rights Discourse contributes to the counterrev-
olutionary project of reassuring structural beneficiaries by focusing on vio-
lent crimes committed against the bodies of victims. Chapter 1 concludes 
that in Human Rights Discourse victims, thus defined, get to claim a moral 
victory when, and insofar as, the beneficiaries get to keep their gains.

Chapters 2 and 3 develop my argument in the context of two historical 
versions of the labor-camp model: South African apartheid and U.S. slav-
ery. Both chapters focus on the conceptual process through which benefi-
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ciaries of both systems come to reidentify themselves as common survivors 
by bearing witness to the horrors of a past they now disavow. In the course 
of comparing South Africa and the United States (for example, on ques-
tions of “closure” versus “permanent recovery”), I consider what it means 
for an ongoing beneficiary to put injustice in the past by embracing the 
standpoint of a compassionate witness to it. If the beneficiary comes to see 
himself as, essentially, a “successor” to a now defunct regime, based on vic-
timization, would it not be altogether good to be that beneficiary? Isn’t this 
how European colonists, imbued by classical studies, viewed their unfortu-
nate period of overlap with preexisting cultures, which could be honored 
and commemorated after they were gone?

Chapter 4 recommences my genealogy of Human Rights Discourse by 
adding questions arising from the critique of colonialism to those arising 
from the critique of capitalism. Just as capitalism raises questions of inter-
personal justice between victim and beneficiary, colonialism raises ques-
tions of intertemporal justice about the relation of “settler” and “native”: 
Who came first? Who will survive? And what is the relation of geographical 
space, cultural continuity, and biological extermination to the meaning  
of such survival? Colonies often functioned as labor camps within global 
capitalism, but colonialism itself had rationales that did not assume that the 
native and settler had a mutual need for the other’s co-presence and  
ultimate survival. In addition to plantations, mines, and factories, it thus 
developed “reservations” (U.S.), “reserves” (British), and eventually “con-
centration camps,” which appear first in colonized Africa and eventually in 
twentieth-century Europe. ἀ e main purpose of such concentrations was to 
reduce the space occupied by expendable populations: to waste them rather 
than use them—and eventually to eliminate them. Mid-twentieth century 
death camps used such violent methods of mass extermination that the 
whole idea of ethnic removal (“cleansing”) is now associated with the threat 
of genocide.

Chapter 5 finds the core of Human Rights Discourse in the claim that 
death camps, exemplified by Auschwitz, are paradigmatically evil. One 
aspect of this paradigm is that the question of beneficiaries (nearly) drops 
out; a related aspect is that genocide, as such, becomes the ethical kernel of 
any critique of labor camps, reservations, and unjust regimes in general—
what is ultimately wrong (once identified) is their noncommitment to the 
biological survival of subject populations. Human Rights Discourse adapts 
this argument (“no more death camps”) after the cold war to allow the 
“international community” to intervene in former colonies for the purpose 
of rescuing human bodies without purporting to recolonize such “failed 
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states.”38 ἀ e global “Responsibility to Protect” doctrine rests on a new par-
adigm, the refugee camp, which exists to save lives rather than to use or 
waste them and is therefore ethically distinguishable from both a labor 
camp and a colonial reservation. ἀi s ethical difference is large but not infi-
nite. ἀ e inhabitants of refugee camps are rarely killed or exploited but are 
still disempowered, and they rarely benefit beyond having been saved. 
What matters in fin de siècle humanitarianism is simply to save them, and 
thus to be against their suffering and death. Here we reach the crux of the 
twenty-first-century conception of human rights, namely, that there is 
nothing worse than cruelty and that cruelty toward physical (animal) bod-
ies is the worst of all. If the Holocaust now reveals genocide to be an abso-
lute, and infinite, evil, then the only universal ethics after evil would be to 
put human rights, as a “Responsibility to Protect,” ahead of any claim to 
justice (which will always be less absolute than the Holocaust). ἀ e chapter 
concludes by discussing the philosophical characteristics and limitations of 
this view, which authorizes third-party witnesses (and would-be rescuers) 
to claim ethical priority over militant believers in a new truth.

Chapter 6 explores the substantive centrality of the Holocaust to Human 
Rights Discourse as it emerged in the twentieth century. I treat this body of 
thought as a, perhaps, secular example of the “Jewish Question” originally 
asked and answered by St. Paul: Why are there still Jews now that Christ has 
given Jewish suffering a universal meaning? ἀ e first modern version of 
this question arose in the nineteenth century when the secular citizenship 
that Jews once sought in Christian states was extended to everyone and 
became the universal paradigm of citizenship as such. In similar fashion, 
the late-twentieth-century paradigm of universal human rights (such as the 
right of refugees to be saved) was self-consciously developed to prevent 
what happened to Jews in the Holocaust from happening again, to anyone. 
But now that Jewish history has once more been universalized, why do Jews 
still think that they are the only “Jews”? In confronting this question, I con-
sider how the Holocaust has made the murdered Jew the paradigmatic 
human rights victim and modern Israel’s survival the constitutive exception 
on which Human Rights Discourse is based. ἀ e parallel I draw between 
this discourse and Paul’s Judeo-Christianity concludes with a discussion of 
militant Islamism as its political-theological “outside.” Here I focus on the 
analogy between Crucifixion denial and Holocaust denial and whether giv-
ing universal value to past (Jewish) suffering brings the need for prophecy 
to an end.

Chapter 7 calls into question the fundamental mechanism of moral 
change on which a post-Auschwitz culture of human rights purports to 
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rely—the conversion from “bystander” to “witness.” Here the compassion-
ate witness projects onto the actual victim feelings of unfulfillment that he 
already satisfies. How? Because the witness provides narrative fulfillment to 
the victim’s story by putting it in his own remembered past. But the wit-
ness’s real moral identification is not, I argue, with an actual victim but with 
a hypothetical other bystander who would have been an opponent by bear-
ing witness in time. ἀ e chapter concludes with the question of whether 
beneficiaries ought to feel guilty about whether they would have been per-
petrators rather than just lucky to be beneficiaries. ἀ e lucky are, by defini-
tion, those who benefit undeservedly but without doing anything wrong.

Chapter 8 returns to the position of beneficiaries and takes up a question 
previously set aside: Is it conceptually impossible (or just too hard) to 
account for the past history in structuring future benefit flows? Shifting to 
the register of law, I argue that we already use property rules to trace reve-
nue flows retroactively and redirect them in the future and that, under the 
law of remedies, property can be created (or inferred) to account for past 
injustice. A “constructive trust,” for example, is an equitable remedy for 
“unjust enrichment.” ἀi s device treats unjustly acquired wealth as though 
it had been held in trust for victims, allowing them (and their successors in 
interest) access to revenue streams similar to those that would flow from 
ordinary (nonremedial) property rights. Once present beneficiaries of past 
injustice are regarded as constructive trustees, it does not matter whether 
they are personally guilty or not. A further point is that property rights (the 
effect of the past on the present) include embedded options (puts and calls) 
that could be separately priced and included in the corpus of such a con-
structive trust. ἀi s mode of valuation has recently been used to bring 
about a massive redistribution of global wealth based on property rights 
that have nothing to do with remedial justice. Although any use of such 
methods is, and should be, contestable, it is clear that barriers to using 
them for purposes of social reparation are not primarily conceptual. ἀ ey 
are political and psychological barriers, reinforced by the comfort Human 
Rights Discourse gives to beneficiaries.

Chapter 9 considers the questions of why and whether perpetrators 
should be prosecuted. My focus here is Nuremberg, which stands as an 
exception to my general critique of recent “humanitarian” thought. I still 
disagree, however, with the now common interpretation of Nuremberg: 
that it advanced a transition from a “culture of impunity” to the “rule of 
law” by prosecuting only a few leading Nazis and (implicitly) giving 
amnesty to the rest. Today experts on transitional justice often favor declar-
ing such amnesties explicitly, and in advance, so that there will not be a 
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backlash if a few human rights trials need to be held. ἀ e real audience for 
such trials, they contend, is conformists in the old regime who now can 
think that they would have been opponents had they known what was really 
going on. What about the next “emergency”? As cultural conformists they 
can, henceforward, articulate the regret they will feel when “the full facts” 
are eventually known, while taking comfort from the fact that such knowl-
edge will always come too late for them to be found blameworthy. I argue, 
against this view, that the central point of Nuremberg was to hold individu-
als responsible when it matters. ἀ e accused at Nuremberg were specifi-
cally not allowed the defense of a good faith belief that, following the 
Reichstag Fire, Jews and Communists really did pose a threat to the newly 
elected Nazi government. Contemporaneous statements alleging such a 
danger were, rather, part of the prosecution’s case that defendants were col-
lectively liable for conspiring to maximize Nazi power. When the Tribunal 
found sufficient evidence to hold defendants individually liable for their 
crimes, it did not go back and say that the constitutional “emergency” 
declared after the Reichstag was even partially exculpatory with respect to 
violating the international laws on which defendants were tried. ἀ e Bush 
administration understood and feared the possibility of Nuremberg-based 
prosecutions when it gave its officials what Nazi defendants lacked—legal 
opinion letters stating that the 9/11 emergency was a full defense. ἀi s way 
around Nuremberg has been rightly rejected by the Obama administration, 
which has reverted to the cultural argument that going forward with human 
rights trials would be unnecessary and divisive once “change has come.” To 
the extent that this view prevails, a self-declared culture of human rights 
would become yet another “culture of impunity.”

Chapter 10 considers the implications of this entire book for the work 
camp, death camp, and refugee camp as the basis of a late-twentieth- 
century dialectic of the “human.” My underlying notion of humanitarian-
ism as a counterreligion, rejecting the cruelty of whatever religion came 
before, here takes the foreground. I thus directly take up the moral psychol-
ogy of conversion as both the expression and repression of the wish to kill a 
god who would demand human death. ἀ e underlying paradox, I argue, is 
that counterreligions treat the cruelty of human sacrifice as both a para-
digm of injustice and as a reason to transcend justice itself with compassion 
(love) for the sacrificial victim. Claims of justice are thus neither originary 
nor self-sufficient—they always come after some form of human sacrifice 
(after evil). And they are often vague about what they reject in human sac-
rifice. Is it the use of human life that occurs in the work camp? Or the use-
less expenditure of human life that happens in the death camp? Or the 
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waiting (to be saved/freed) that exists in the refugee camp? ἀ e question of 
whether something could redeem past human sacrifice, or justify collective 
self-sacrifice, pervades my concern throughout this book with issues such 
as revolution vs. compassion, exploitation vs. succession, St. Paul vs. 
Muhammad, messianism vs. the prophetic tradition—and the special roles 
projected onto “Jews” in each of these debates.

I conclude that such debates are still about justice, after all, but that jus-
tice itself is an intertemporal problem (the supersession of one time by 
another) and not simply an interpersonal problem. Both aspects of justice 
appear, I contend, in the recent clash between secular humanism (a variant 
of Judeo-Christian messianism) and resurgent forms of prophetic religion 
including, but not limited to, late-twentieth-century Islamism. ἀ e central 
issue (which has always arisen within, and not between, world “civiliza-
tions”) is whether there is, finally, nothing worse than age-old human cru-
elty—returning to past evil—or whether something new has happened (or 
will have happened) that changes everything. My title, After Evil, evokes a 
time that comes before justice when justice may seem less urgent; this book 
is my attempt to keep its urgency alive.



the End of Human Rights
What did it mean for the victors of the cold war to describe its end as 

a victory for human rights? In their institutional outcomes we can see obvi-
ous similarities between the “third-wave” democratizations of the late twen-
tieth century and an earlier “age” of democratic revolution.1 But there was 
also an obvious distinction: the third wave of democratizations had mostly 
occurred without revolutionary violence. Was it a final victory or a final 
defeat for human rights that they were now disentangled from the inevi-
table cruelties of revolutionary struggle?

Many historians of human rights regard it as a world-historical achieve-
ment to extract the humanitarian kernel or empathy for all who suffer from 
the political hell of revolutionary struggle in which some suffering is wel-
come as a means of change.2 ἀi s view marks a rarely acknowledged shift in 
the meaning of human rights activism. Today the revolutionary is no lon-
ger the standard paradigm of a militant for human rights; his willingness to 
inflict suffering on enemies raises too many questions about politically 
motivated cruelty. Our new paradigm of human rights activism—the kind 
that seems unquestionably good—now consists of rescuing those who suf-
fer, even if that suffering is inflicted in the name of revolution. If rescuing 
victims is what human rights activism does today, those on the ground who 
resist or attack the rescuers (perhaps for being invaders and occupiers) are 
no longer considered to be freedom fighters but rather are seen as enemies, 
and paradigmatic violators, of human rights as such.

By the twentieth century’s end, the moral truth of human rights was 
often said to rest on a sympathetic identification with innocent victims on 
all sides that finally breaks the cycles of violence that revolutions too often 
produce.3 In its new proximity to power, today’s human rights establish-
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ment speaks with increasing hostility toward social movements that might 
once have been described as struggles for the Rights of Man and the Citi-
zen. Such struggles are now described as enemies of the new Human Rights 
Discourse insofar as they engage in acts of “terror” or hesitate to condemn 
such acts elsewhere.

A few human rights scholars reject the mainstream view, arguing that a 
bland ideology of humanitarianism had made it seem that the intervention 
by a “monolithic humanity” against local forms of resistance to authority 
could now be rationalized as largely benign. ἀ e legal theorist Costas 
Douzinas, for example, argues that revolutionary politics is at the core of 
human rights consciousness (“human rights are the necessary and impos-
sible claim of law to justice”) and that the myth of a pragmatic and compas-
sionate humanitarianism brings this consciousness to an end. (“ἀ e end of 
human rights comes when they lose their utopian end.”)4

ἀ ere is truth in both positions. Demands for free elections and civil 
liberties that were revolutionary in 1789 and 1848 have become uncontro-
versial in the twenty-first century: it no longer takes a revolution to accom-
plish them, as it did in societies where feudal forms of power still prevailed. 
It is also true, however, that the ideology of postmodern humanitarianism 
understands itself as coming after a world politics based on revolution and 
counterrevolution. Post-1989 Human Rights Discourse must thus be 
understood as a critique and supersession of earlier ideas of revolutionary 
struggle in much the way that the post-1789 doctrine of the Rights of Man 
must be understood as a critique and supersession of the feudal ideas that it 
put in the past. In this respect it is not an unqualified triumph for those 
ideas.

Justice as struggle
ἀ e main idea that post–cold war humanitarianism claims to super-

sede is the revolutionary concept of justice-as-struggle. Revolutionary ide-
ologies (whether Marxist or not) typically had a social theory to show vic-
tims that their suffering has beneficiaries and a political practice aimed at 
provoking those beneficiaries into siding with the perpetrators when their 
benefits were threatened. By recognizing the beneficiaries of injustice as 
would-be perpetrators, victims would achieve the heightened “conscious-
ness” necessary to liberate themselves through revolution.

ἀ e figure of the unreconciled victim dominated world political thought 
from the French Revolution of 1789 to the fall of communism in 1989. For 
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unreconciled victims, justice itself would become a continuing struggle—
not merely to defeat the evil regime but also to force remaining beneficia-
ries of past injustice to permanently relinquish their illegitimate gains. ἀi s 
was the final victory that the revolution aimed to achieve, the social ques-
tion to be addressed when power had been won.

ἀ e revolutionary ideology of justice-as-struggle allowed former victims 
of the old regime to construct themselves as combatants, even after the fact, 
by regarding the initial victory over the perpetrators of oppression as 
merely the first stage in a longer struggle against the passive beneficiaries of 
the old regime.5 Postrevolutionary justice thus became a form of militant 
struggle against the return of past evil. In practice this meant portraying 
the ongoing beneficiaries of past evil as a counterrevolutionary threat, 
thereby giving more of them reason to become the class-based enemies of 
revolution that they had always been according to unreconciled victims. In 
the grand narrative of revolution, the “foundational” violence necessary to 
seize power from the perpetrators of past injustice is followed by a poten-
tially less limited violence against continuing beneficiaries (the Terror), 
which escalates when counterrevolutionary ideology is joined to popular 
insurgencies (the terrorism of contras) and supported from outside. ἀi s 
path is not inevitable; the victim-as-revolutionary can renounce it if he is 
willing to abandon his social program and/or accept defeat at the hands of 
the revolution’s domestic and foreign enemies.6 From this it follows, how-
ever, that revolutions do not succeed unless revolutionaries are willing to 
do whatever it takes to consolidate their gains.7

Because revolutionaries tend to repudiate the “merely moral” victory 
that could be claimed by abandoning their social program, the danger of 
moral defeat is always real; it will have already occurred if they give up the 
struggle for material justice; it may yet occur if they pursues that struggle 
until the revolution discredits itself through Terror. “While revolution,” 
Koselleck notes, “was initially induced by its opponents as well as its propo-
nents, once established in its legitimacy, it proceeded to continually repro-
duce its foe as a means through which it could remain permanent.”8

ἀ us the political trajectory of revolutionary justice is to create enemies 
until it is eventually defeated by the enemies it creates—first morally and 
then politically.9 In revolutionary justice the victim is to become victor; the 
problem with this concept is that nothing counts as winning except con-
tinuing the fight. But the problem with abandoning it is that nothing counts 
as justice if it is not worth the struggle.

On the counterrevolutionary side of the twentieth-century ideological 
divide, the defining fear was precisely that victorious victims would come 
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to exercise a militant and punitive form of rule. ἀ ose who embraced a 
counterrevolutionary politics did not necessarily believe that their cause 
was just; some may even have accepted the revolutionary theory revealing 
them as beneficiaries of the suffering of others. ἀi s, however, only height-
ened their anxiety. For counterrevolutionaries it was often enough to 
believe that one’s cause has made one hated by one’s enemies (even justly 
hated) in order to conclude that rule by victorious victims would be worse 
than the status quo. To be a counterrevolutionary was to fear being ruled by 
those who regarded themselves as one’s (former) victims—to fear them 
because the moral damage of victimhood itself, or of struggling against it, 
would make victims, if they were to achieve victory, capable of worse atroc-
ities than those they suffered.

Disagreement over the moral damage suffered by victims has been at the 
heart of the political debates over revolution/counterrevolution: for revolu-
tionaries, political militancy cleansed the victim of the moral damage that 
accompanies resentment. ἀ e counterrevolutionary saw the experience of 
victimhood as morally damaging in itself, and rejected the revolutionary 
faith that this damage would be overcome through the redemptive effects 
of struggle. From the counterrevolutionary perspective, the least just state 
would be that in which victors rule with the consciousness of victims. ἀ e 
fear that beneficiaries of injustice have of living under rulers who think 
they are still victims is the ethical basis for condoning regimes that they 
might otherwise concede are unjust.

Justice as Reconciliation
Following the cold war we are told that a culture of respect for human 

rights has narrowed or overcome the ideological divide between revolu-
tion and counterrevolution. ἀi s outcome appears as the desirable result 
of the techniques of transitional justice—including truth commissions and 
human rights trials10—that if practiced in just the right amount can bring 
about a cultural transformation that will leave liberal democracy secure.

I believe, however, that the real outcome must be described as a continu-
ation of the counterrevolutionary project by other, less repressive means.11 
In transitional societies such as South Africa (the favored case for Human 
Rights Discourse), former victims establish that they were morally undam-
aged by allowing beneficiaries to keep most, if not all, of their gains from 
the discredited past without having to defend those gains as legitimate. Dis-
tributive justice is thus largely off the agenda of societies with new human 
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rights cultures, except to the extent that redistribution can be divorced 
from retribution and recast as “reparation”—which in South Africa con-
sisted of acknowledging past practices of repression that beneficiaries no 
longer have reason to deny or condone.12 ἀ e result was to reinstate the 
distinction between perpetrators and beneficiaries that revolutionary poli-
tics denies, and thus to reassign political responsibility for past injustice 
from the class that benefited to the individuals who implemented the old 
regime’s policies. By accepting the distinction between individual perpetra-
tors and collective beneficiaries of injustice as essential to the “rule of law,” 
the formerly revolutionary victim becomes “reconciled” to the continuing 
benefits of past injustice that fellow citizens still enjoy. He would thus 
appear “undamaged” in the sense that he now puts his victimhood firmly in 
the past.

In the moral narrative that culminates in today’s Human Rights Dis-
course, the techniques of transitional justice save societies from the spiral 
of revolutionary violence by allowing beneficiaries of past injustice to see 
its victims as morally undamaged (“they didn’t hate us after all”). ἀ ose 
who benefited passively from social injustice can now comfortably bear 
witness to the innocence of idealized victims whose ability to transcend 
their suffering reveals that they were never really a threat. ἀ e new social 
compact is an implicit agreement to treat unreconciled victims, who still 
equate the beneficiaries with perpetrators, as a true threat that may once 
have been legitimately feared but must now be repudiated. ἀ ose unrecon-
ciled victims who remain are compared to “extremists” on the other side 
whose reactionary embrace of violence plays on the fears of beneficiaries 
that they will be victimized in their turn. ἀ e political effect of recent 
Human Rights Discourse is thus to marginalize those on both sides who are 
still willing to fight on. In this social compact, victims get to claim a “moral 
victory” but only insofar as they are willing to regard it as victory enough. 
ἀ ey show themselves not to have been morally damaged by reassuring 
continuing beneficiaries of evil that they will not now be treated as perpe-
trators. ἀ e “inhumanity” of twentieth-century violence—both revolution-
ary and counterrevolutionary—is the problem against which all civilized 
nations in the twenty-first century are now expected to make “war.”13

In the twenty-first century the notion of human rights has devolved 
from an aspirational ideal to an implicit compromise that allows the on- 
going beneficiaries of past injustice to keep their gains without fear of ter-
rorism. ἀ e Human Rights movement also aims, of course, to persuade  
the passive supporters of the old order to abjure illegitimate means of coun-
terrevolutionary politics—the repressive and fraudulent techniques of 
power that they once condoned or ignored. For the victim who was morally 



 tHE iDEology AND EtHiCs oF HumAN RigHts | 25

undamaged or subsequently “healed” or both, the past would be truly over 
once its horrors are acknowledged by national consensus. ἀi s consensus 
on the moral meaning of the past often comes at the expense of cutting off 
future claims that would normally seem to follow from it.

To put the point crudely, the cost of achieving a moral consensus that 
the past was evil is to reach a political consensus that the evil is past. ἀ e 
problem is obvious when we remind ourselves that the “victims” in the vic-
tim/beneficiary distinction are generally a larger and more lasting group 
than those who were victims of the physical cruelties inflicted by perpetra-
tors. Why should the moral victory claimed by the smaller group of victims 
be considered sufficient for the larger group as well? ἀ e humanitarian 
answer is that acknowledgment and repair of moral damage merges both 
types of victimhood by reversing the logic of “consciousness-raising” 
through which unreconciled victims might have become revolutionaries. 
In practice, this reversal means that unreconciled victims who continue to 
demand redistribution at the expense of beneficiaries will be accused of 
undermining the consensus that the evil is past; it also means that continu-
ing beneficiaries who act on their fears that victims are still unreconciled 
will be accused of undermining the consensus that the past was evil by 
“blaming the victim.”

In the Human Rights Discourse that has become dominant since the 
cold war the meaning of “evil” itself has changed. It is no longer widely 
understood to be a system of social injustice that can have ongoing struc-
tural effects, even after the structure is dismantled. Rather, evil is described 
as a time of cyclical violence that is past—or can be put in the past by defin-
ing the present as another time in which the evil is remembered rather than 
repeated. ἀ e idea that we overcome evil through the way we speak in the 
present of a completed (or repeated) past owes as much to norms of gram-
mar as to norms of ethics. In Human Rights Discourse a willingness to 
speak about what has been done as done is thought to be ethically (because 
grammatically?) inconsistent with repeating the past. Ongoing beneficia-
ries who deny that the past was evil are thus denounced for repeating it, but 
so, too, are victims who reject the new discursive norms for distinguishing 
the present from a now completed past.

the Question of Beneficiaries
ἀ e great bulk of recent literature on human rights focuses on the 

relations between former victims and perpetrators after an evil regime  
has been defeated. It thus addresses questions of impunity and disclosure—
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trials as a means to truth and truth commissions as a way of achieving 
broader justice than limited trials could bring.

ἀ ere is also in this literature some discussion of the justifiable anger 
former victims feel toward bystanders—those who knew (or should have 
known) and yet did nothing to resist or overthrow the oppressive regime, 
although they themselves had little to gain from it. An important strand of 
human rights scholarship blames systemic violations on the “passive injus-
tice” (bad citizenship) of bystanders in the old regime.14 From this perspec-
tive, a desired outcome of transitional justice is the creation of a vibrant 
civic culture of human rights activism—groups in civil society that will be 
vigilant in calling future abuses to the attention of the general public. Sev-
eral recent writers on transitional justice identify the strengthening of such 
groups as a major goal of trials and truth commissions.15 ἀ ere is, however, 
very little discussion of the role of victims (seen more broadly) in relation 
to the structural beneficiaries, those who received material and social 
advantage from the old regime and whose continuing well-being in the 
new order could not have withstood the victory of unreconciled victims.

ἀ e apparent omission of the victim/beneficiary relation from Human 
Rights Discourse is not accidental. Its central aim is to exhort passive sup-
porters of the old regime to become active opponents, a category into 
which some beneficiaries—for example, South African whites engaged in 
the anti-apartheid movement—may fall. By implying that beneficiaries 
may cleanse themselves in this way, Human Rights Discourse recognizes 
that those whose interests the perpetrators served were not necessarily 
their political constituents and that some eventual supporters might have 
become so only in response to terrorism.

But Human Rights Discourse does more than promote a more nuanced 
approach to beneficiaries: it also works to blur the moral distinction 
between beneficiary and bystander by suggesting that the general exonera-
tion of all nonperpetrators would be more conducive to national “healing” 
than an inculpation of those whose interests were served. ἀi s means that 
those who must be won over to the new regime will inevitably include 
those who were conformists in the old regime—bystander and beneficiary 
alike. Because the recent literature on transitional justice focuses on over-
coming the causes of past inaction that are common to beneficiary and 
bystander, it is much less concerned with tracing the persistent effects of 
unjust advantage from the past on social and economic relations under the 
successor regime. ἀ e implicit moral point is that opposing injustice is 
always costly and that both bystanders and beneficiaries are likely to be bet-
ter off than they would have been had they actively resisted.16 ἀ e most 
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comprehensive and thoughtful writing on transitional justice thus consid-
ers the possibility of redistribution only as a series of “dilemmas” that place 
it at odds with the future establishment of a rule of law based on a consen-
sus that “everyone” suffered in the past.17

ἀ e underlying reason why the literature on transitional justice does not 
focus on beneficiaries is that since “new democracies do not start with new 
citizens,” they must offer “most of the compromised . . . a second chance.”18 
ἀ ey receive that second chance via the legal rituals through which the 
transitional regime assigns responsibility for the past to others—those who 
are now held individually answerable for acts they once performed with 
presumed official support.19 Because this strategy is essential to the success 
of the specific forms of “democratization” supported by Human Rights Dis-
course, the outcome will inevitably disappoint those advocates of victims’ 
rights who sought and expected broader cultural and economic transfor-
mations. ἀ e objective of Human Rights Discourse will thus have been 
achieved when those who happened to come out ahead in the old order 
acknowledge as evil the practices that produced their continuing advan-
tage. ἀi s acknowledgment, however, leaves much of that advantage in 
place insofar as the accepted absence of a redistributive politics demon-
strates, both morally and psychologically, the former victims’ capacity to 
regard the evil as past and to get on with their lives.

What would it take to persuade those who merely benefited or stood by 
that, in victims’ minds, the struggle against past evil has come to an end? 
ἀi s question underlies the plethora of recent books on creating a culture 
of human rights. ἀ e answer today almost always involves either trials or 
truth commissions. Significantly, the relative “success” of these alternatives 
is judged less by how effective they are in exposing and discrediting the 
most egregious perpetrators than by the procedural assurance the “rule of 
law” affords to those with more attenuated responsibility that they will not 
be subject to reprisal.20 In this respect, the addressees of both truth com-
missions and trials are almost always the beneficiaries of the systemic injus-
tices that were advanced in the context of “gross human rights violations” 
against individuals.21

We must note, however, that the survivor stories that appear in the great 
documents of transitional liberalism, such as the Nunca Más series22 and 
the Truth and Reconciliation Commission (TRC) Report, are almost never 
about systemic injustice as such. Rather, they are about a narrow class of 
victims (those who suffered physical torment) and a narrow class of perpe-
trators (their active tormenters). Although one might argue that focusing 
on these particular atrocities puts a human face on structural injustice, 
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much of the recent writing on human rights in political transitions explic-
itly rejects this interpretation as incompatible with reestablishing (or estab-
lishing) the “rule of law.” ἀ e rule of law in the aftermath of evil is expressly 
meant to decollectivize both injury and responsibility and to redescribe 
systemic violence as a series of individual crimes.23

ἀ e central theme of this now familiar story of liberal transitions is to 
reduce the broad spectrum of collective injury to individual acts of cruelty 
and to suggest that the root of such cruelty may lie in the willingness to 
treat individuals as representatives of collective evil.24 Beneficiaries of past 
injustice are expected (when the story works) to identify with individual 
victims (or at least with their pain) and also to see themselves as victims, 
now that they know the “truth” about the regime they once condoned.25 (If 
they still identified with perpetrators, the story would not have worked.) 
ἀ ose who suffered from systemic oppression are expected, in turn, to 
identify with the innocence of passive beneficiaries who were not perpetra-
tors and who would never again condone perpetrators’ acts out of fear of 
what the victory of victims might mean. ἀ e primary problem addressed 
by Human Rights Discourse is not that the beneficiaries of past evil are 
inclined to deny that its victims were degraded in a material and physical 
sense but rather that they are inclined to believe that these victims must 
have been degraded morally as well. ἀ ese beneficiaries may be willing to 
fight on (even to the death), not because they believe that their cause is just 
but instead because it has made them justly hated by an enemy whose tri-
umph they would now have even greater reason to fear. ἀ e recent litera-
ture on political transitions presupposes and reifies the difference between 
winning and reconciling just discussed. A successful political transition, as 
the story goes, transforms a polarizing political culture in which choosing 
sides and winning are the paramount concerns into a pluralizing political 
culture in which winning is subordinated to the maintenance of institu-
tional arrangements aimed at compromise and reconciliation.

Writers on transitional justice disagree about the compatibility of pro-
viding political reassurance to nonvictim groups and promoting critical 
self-reflection on their responsibility for the past.26 From the standpoint of 
creating an effective transitional regime, bystanders are beneficiaries who 
are yet to be blamed and beneficiaries are bystanders who are yet to be 
absolved. But why should inaction be more blameworthy for citizens whose 
interests were served by the evil they condoned than for those who were 
relatively unaffected? Is it necessary to choose? Or should these categories 
remain fluid, perhaps over generations?27 ἀ e success of transitional justice 
depends on keeping these questions alive: measuring the persistence of un-
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just advantage must thus continue so that the desirability of correcting it 
can be continually debated. ἀi s debate becomes the substance of transi-
tional liberalism as a sui generis project that is distinct from liberalism 
itself.

In transitional justice, the revolutionary project of social reconstruction 
can neither be rejected in principle nor pursued in practice.28 ἀi s is not the 
expected result of the Rawlsian theory of justice, with its “maximin” prin-
ciple benefiting the worst off. In transitional justice, by contrast, the “worst 
off ” are also, and more importantly, victims—and the most relevant issue is 
whether their demand for benefits will return society to the logic of revolu-
tion and civil war from which it has so recently escaped. ἀ e “worst off ” 
citizens of states recovering from a traumatic past will thus be effectively 
barred from demanding redistribution if, in making such demands, they 
must first represent themselves as the unreconciled “victims” of past evil. 
For this reason, justice-as-reconciliation is, in important ways, reconcilia-
tion to continuing inequality as a morally acceptable aftermath of past evil.29 
Because distributive justice will inevitably have a retributive side in states 
recovering from traumatic histories, the project of “transition” presents 
itself as a period of grace in which redistributive claims in the name of vic-
tims are indefinitely deferred.

In a still recovering nation, former victims of the old regime cannot 
attempt to win without challenging the consensus that the historical evil is 
truly past: the passive beneficiaries of a defeated evil have a lighter burden; 
they have no need to defend a past that former victims still need to attack. 
Transitional justice (the liberalism of Human Rights Discourse) is not in 
this respect an exceptional form of liberalism. Rather, it expresses through 
a dislocation in time the fissure inherent in all liberalism as ambivalence 
about the moral significance of victimhood itself. ἀ e transitional version 
of liberalism authorizes and presupposes the very wish for revolutionary 
justice that it seeks to censor. It relies on fantasies of genocidal guilt and 
punishment that will remain potent enough to suggest that the project of 
recovery may never end. Instead of “burying the past” to avoid reliving it, 
transitional liberalism is haunted by a past that it fears will return. ἀ e 
result is a political discourse that enshrines the logic of historical transition 
in much the same way that the discourse of the personal “recovery move-
ment” makes permanent the logic of incurable disease.30

My claim that actually existing liberalism substitutes a model of perma-
nent transition for the urgent pursuit of justice is not original. For Karl 
Marx, liberal democracies based on the Rights of Man are always transi-
tional in the sense that feudal oppressors have been morally defeated (or 
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“put in the past”), even while the beneficiaries of that oppression continue 
to prosper. Liberal rationalizations of capitalism, he argued, treat capital-
ism as though it might have started yesterday and never acknowledge that 
capitalism perpetuates the unjust inequalities of the old regime—which 
comes to mean whatever injustice the free market system now regards as 
past. So capitalism, which always follows a presumptively unjust historical 
precursor, gets a free ride, because its beneficiaries no longer have to justify 
their unequal starting points: they keep and accumulate their gains while 
allowing ongoing losers the moral consolation of knowing that no one 
defends the predations of the past—whether feudal, absolutist, authoritar-
ian, or (nowadays) even communist.31 Marx used class analysis as a way to 
think about this problem, and I believe that something like it needs to be 
reinvented as a way to address the specific historical circumstances in 
which Human Rights Discourse has emerged as a global substitute for 
resistance to local authoritarianism.32 A plausible class analysis of transi-
tional justice would focus on the ways in which this form of government 
rules in the name of the victims of past injustice but in the interests of the 
beneficiaries. ἀi s would be objectionable on its face if we assume that no 
evil can be truly past as long as its beneficiaries continue to profit from it. 
By the end of the twentieth century, however, this apparently straightfor-
ward assumption had become problematic insofar as it seemed to authorize 
justice-as-struggle no matter what. “ἀ e decisive issue,” as the sociologist 
John Torpey says, is now “the extent to which economic disadvantage in the 
present is relevant.”33

To criticize transitional justice today, we must go beyond a class analysis 
showing that the “haves” came out ahead and take a new look at the moral 
psychology that underlies a liberalism that regards itself as inherently 
“transitional.” Edmund S. Morgan, an eminent historian of race in Amer-
ica, identifies the ambivalent feelings of sympathy and fear that can result 
from the very process of persuading beneficiaries of injustice that the past 
was evil:

What neither white nor black historians seem to understand . . . is the nature 
of the guilt feeling that supports white racism. . . . Guilt feelings are a continu-
ation of that embarrassment, and racism is a way of exorcising it by blaming 
the victims and their descendants. . . . Blacks have been given equality under 
the law. But they have never been forgiven for the embarrassment of their 
ancestors’ sufferings.34

Morgan’s mode of analysis is rare in recent Human Rights Discourse, 
because that discourse stresses the need for the broadest possible consensus 
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about the evils done by perpetrators without considering the psychological 
effect on beneficiaries. Mainstream human rights literature is, implicitly, an 
effort to ease the beneficiary’s mind by troubling it just enough to acknowl-
edge from a position of safety the undeserved nature of the advantages he 
still enjoys. ἀ e now established techniques of transitional justice (memo-
rials, truth commissions, etc.) thus aim to convince beneficiaries that their 
ongoing advantages will not be denounced as continuations or revivals of 
past injustice. When such techniques succeed, passive beneficiaries of the 
old order will join with former victims in opposing a return to the politics 
of fear itself—their new common enemy.35 In this respect, the human rights 
culture to be established in the twenty-first century is a continuation, by 
more benign means, of the counterrevolutionary project of the twentieth—
to assure that beneficiaries of past oppression will largely be permitted to 
keep the unjustly produced enrichment they presently enjoy.

Emptying the Present
ἀ e mainstream literature on transitional justice has been character-

ized by the attempt to establish a decisive split between the past and the 
future so that the present is defined as a purely transitional moment, most 
narrowly seen as closure, more broadly as reconciliation.36 ἀi s literature 
uses history to establish that the past is over—that its evils (such as slavery, 
apartheid, fascism, and communism) are not coming back. In laying the 
past to rest, the project of transitional justice blocks the “tiger’s leap into 
the past” that characterizes what the philosopher Walter Benjamin called 
“redemptive” justice.37 Now that cyclical violence is assumed to epitomize 
evil, Benjamin’s description of revolutionary militancy—fighting on as 
though even the dead must be saved—is exactly the mind-set against which 
humanitarians unite.38 Human rights are on the agenda today because the 
idea of urgent revolution (in Benjamin’s sense) is not.

ἀ e beneficiaries of past injustice occupy a position in Human Rights 
Discourse that corresponds to those who are saved but not yet judged in 
Pauline Christianity in which all mankind is the passive beneficiary of the 
death by execution of God himself. Paul’s letters are addressed to Christian 
converts—those who have renounced past sin and then live on in the hope 
(and fear) that they will be judged on the basis of that renunciation rather 
than the original sin for which they already have been promised eventual 
forgiveness. Because Christians who do not immediately die upon conver-
sion can expect to sin again, they need something to say about the new sins 
committed in this transitional time that is consistent with their Pauline 
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faith that their old sins have been forgiven. Justification by faith alone does 
not mean that they are sinless or that all new sins will also be forgiven in 
the end. (A sin against one’s faith may be worse than a sin before conver-
sion.) To be justified, rather, is “to be ‘declared’ just, to be ‘counted as’ just.”39 
ἀi s means that any sins committed henceforward are no longer the same 
sins as before.40 To be justified in Paul’s sense, one need not have been just. 
Justification requires, instead, that something new has been revealed, 
something that those who would be saved did not always know. Now that 
we know the truth about the Holocaust or apartheid or that we were 
trapped in a cycle of violence begetting violence that we could not see, we 
can regard our new knowledge as changing everything that matters, at least 
morally. ἀi s is what it means, Paul argues, to be converted from sin in a 
world that otherwise seems unchanged.

Human Rights Discourse follows the Pauline script for confessed sin-
ners who have escaped just punishment through a miracle of a new begin-
ning. Even if they commit new sins, they accept, indefinitely, the status of 
“recovering” sinner and believe that they are never more in danger of 
relapse than when they think they have finally “recovered” from the sins 
that are already forgiven. From a Pauline perspective, living on after evil 
requires the faithful to reject any idolatry of the present that assumes the 
time for judgment is now. Human Rights Discourse, as a successor to this 
view, provides a way to say that any given moment is too soon or too late 
for historical justice; now is never the time.

Becoming the victim
ἀ e message of Human Rights Discourse about the present is not 

entirely the program of peace and reconciliation that it might seem to be on 
the surface. It is also a declaration of war against a new enemy. Carl Schmitt 
made a similar point about human rights consensus expressed by the Treaty 
of Versailles in 1919, the subsequent establishment of the League of Nations 
in that same year, and the Kellogg-Briand Pact of 1928 outlawing aggressive 
war. “ἀ e solemn declaration of outlawing war,” he said, “does not abolish 
the friend-enemy distinction, but, on the contrary, opens new possibilities 
by giving an international hostis declaration new content and new vigor.”41

When a state fights its political enemy in the name of humanity it . . . seeks to 
usurp a universal concept against its military opponent . . . in the same way 
that one can misuse peace, justice, progress, and civilization in order to claim 
these as one’s own and to deny the same to the enemy. (p. 54)
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Such a development is, he said, a way to create “a potential or actual alli-
ance, i.e., a coalition” (p. 57).

It is . . . erroneous to believe that a political position founded on economic 
superiority is “essentially unwarlike,” . . . War is condemned but executions, 
sanctions, punitive expeditions, pacifications, protection of treaties, interna-
tional police, and measures to assure peace remain. ἀ e adversary is thus no 
longer called an enemy but a disturber of peace and is thereby designated to 
be an outlaw of humanity. . . . But this allegedly non-political . . . system can-
not escape the logic of the political. (pp. 78–79)

Schmitt here anticipated the rhetorical demands that Human Rights Dis-
course would place on liberal politicians still fighting, as Woodrow Wilson 
did, “to make the world safe for democracy.” His words might be read today 
as forecasting a time in which Human Rights Discourse allows the U.S. to 
fight wars of aggression only on the condition that they are not described 
as such, and to threaten even the use of nuclear weapons if this is what it 
takes to rescue the victims of crimes against humanity. “Whoever invokes 
humanity wants to cheat,” Schmitt says. “To .  .  . invoke and monopolize 
such a term probably has certain incalculable effects, such as denying the 
enemy the quality of being human and declaring him to be an outlaw of 
humanity; and a war can thereby be driven to the most extreme inhuman-
ity” (p. 54).

In stressing the dehumanization of the enemy, Schmitt may not have 
fully understood a further implication of his argument: that adopting a 
Human Rights Discourse allows potential rescuers to identify with the pre-
sumed innocence of victims. It is they, the newly vulnerable, who must now 
be protected from being violated by the “inhuman.” What does it now mean 
for us, as surviving beneficiaries of the barbaric twentieth century, to deal 
with the anxieties of success by identifying ourselves with its victims? ἀ e 
force of this question is, perhaps, clearest at a personal level. Individuals 
who suffer cannot understand themselves as “victims” without understand-
ing what it would mean for there to be a perpetrator.42 ἀi s is not to say that 
the language of victimhood is appropriate only if there is an identifiable 
perpetrator. ἀ e point, rather, is that to speak in the voice of the victim one 
must speak as if there were an agent responsible for one’s loss. ἀ us one 
cannot conceive of oneself as the victim of atrocity or injustice without first 
being able to imagine, and then to project onto another, the intention of 
committing it. To be a victim is precisely to experience oneself as the object 
of hostile desires that one does not experience oneself as having. ἀ e sub-
ject of that desire (to torture, intimidate, humiliate, etc.) is always imagined 
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as someone else who can then be properly blamed for acting on them. ἀ us 
blaming is a direct way of experiencing oneself as the object (victim) of 
desires on which it would be reprehensible to act. It is also and indirectly a 
way of innocently reexperiencing the desires that would make one capable 
of having victims in one’s turn.

At the level of collective history, Human Rights Discourse functions in 
similar ways to construct the innocence of victims. ἀ at discourse begins 
with the commonsense premise that there is a significant difference 
between suffering an atrocity and committing it. It exhorts us, always, to 
identify with victims whose suffering it graphically depicts by inviting us to 
imagine ourselves as victims of desires that we no longer condone. But this 
humanitarian act of identification is also the ideological basis for using 
military force against those whom we believe have forfeited their claims to 
a common humanity by avowing and/or acting upon such now forbidden 
desires. ἀ e tragic irony is that our own atrocities become (indirectly) 
thinkable by projecting onto our enemy the desire to commit atrocity. ἀi s 
is a version of Schmitt’s argument that is echoed in a different key by Walter 
Benjamin: “ἀ ere is no document of civilization which is not at the same 
time a document of barbarism.”43

splitting of the victim
Nothing that I have said so far is meant to deny the commonsense 

view that victims can suffer terror and loss without consciously fantasizing 
about doing likewise, and perpetrators may inflict suffering out of indiffer-
ence without consciously thinking of themselves as past or potential vic-
tims. My point is, rather, about the mental drama that plays out when we 
identify with the victim in order to put victimhood in the past. ἀ e prob-
lem of internalizing social justice/injustice was well understood by both 
Socrates and Jesus, whose teachings stressed (in different ways) that identi-
fying oneself as the victim of persecution corrupts the soul, even (or espe-
cially) if one is such a victim, and makes one capable of having victims in 
one’s turn.44 Although the psychoanalyst Melanie Klein does not profess to 
be concerned with the justice of our feelings of persecution, she helps us 
understand the structure of such feelings in ways that can illuminate their 
potential for moral damage.45

Klein described individual psychology as the dynamics of a group that is 
already in our heads. ἀ e mind, according to Klein, is populated by multi-
ple subjectivities that have affective feelings toward each other: the inter-
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nalized others that we experience as who we are; the externalized parts of 
the self that we experience as who we are not.46 To have a mind is to be 
mindful of the difference between how it feels and how it looks to be our-
selves. ἀ e thought of feelings that we do not feel as our own is thus a large 
part of the content of our interior life, as is the process of attributing our 
own feelings to others whose minds we experience but whose interiority we 
do not share. Klein’s theory of the splitting-off of affect both sociologizes 
the individual and psychologizes the group.

Klein’s central insight into the relation of group and individual is that 
our interpersonal conflicts also have an internal (intrapsychic) dimension: 
they involve relations between the version of the self with which we iden-
tify as “good” and a version of the self from which we (perhaps unsuccess-
fully) dissociate as bad (because it threatens the good self). We thus get rid 
of parts of the self by projecting them onto the others in our head, and per-
haps also by actually transmitting those feelings to others who identify 
themselves through the feelings we shed. “A projection is what I disown in 
myself and see in you; a projective identification is what I succeed in having 
you experience in yourself, although it comes from me in the first place.”47 
ἀi s interpersonal “transference” of affect in the clinical situation is a pos-
sible window into the unconscious projection of affect onto the internalized 
other. By recognizing and avowing the very feelings that the patient uncon-
sciously disavows, the analyst feels them instead of the patient and on the 
patient’s behalf.48

“Projective identification” is Klein’s clinical term for the phenomenon of 
reexperiencing our own feelings as though we were their object and not the 
feeling subject. ἀi s, she argues, is the internal process through which we 
defend against our sense of loss, abandonment, or betrayal by identifying 
ourselves as innocent (undeserving) objects of persecution. In politics, pro-
jective identification can refer to either one’s recognition in others of what 
one refuses to acknowledge in oneself or to one’s rediscovery in outside 
reality of what one does not wish oneself to be.49

An essential part of projective identification is the “splitting” of the self 
into “good” and “bad.” According to Klein, we “idealize” the good self (who 
becomes the innocent victim) and demonize the bad self, whose feelings of 
hostility would provoke the persecution that we fear. We do not, however, 
avow these “split-off ” feelings of hostility as our own. Instead, we project 
them onto the internalized figure of our persecutor and experience the 
good (or innocent) self as their object. We thus reexperience our split-off 
feelings of aggression toward others as if it were aggression directed by oth-
ers against us. Desire thus posits a version of the self as both its subject (“I”) 
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and its object (“me”). We desire to be what we would otherwise have and to 
have what we would otherwise be.50 ἀ e liberal subject, for example, posits 
itself as “being” free and its totalitarian enemy as “lacking “(and therefore 
wanting) the freedom that the liberal subject “has.” His very freedom thus 
becomes the unobtainable thing that the imagined terrorist would both 
desire and hate in him.51

Our liberalism rests more generally on a splitting victimhood in Klein’s 
sense. On the one hand, it produces idealized victims—victims without 
enemies—who are candidates for the extensive redistribution that could be 
justified on Rawlsian principles. Such victims would not treat better-off 
individuals who bear the burden of distributive justice as would-be perpe-
trators of past injustice and would regard doing so as a form of demoniza-
tion. On the other hand, liberalism produces victims who pose a credible 
threat to those who must pay. ἀ eir victimhood requires a judgment on the 
past: it demands to win in ways that the Rawlsian conception precludes.52 
ἀ ese two conceptions of victimhood are fused in societies with histories 
of traumatic conflict—the very societies in which liberal principles are 
most appealing. Each authorizes a revolutionary (or transformative) wish 
that the other forecloses. In this respect, the liberal project (wish) is inher-
ently defensive with respect to an anxiety it cannot state in liberal terms.

ἀ e moral psychology of “splitting” is central to my critique of fin de 
siècle Human Rights Discourse.53 I argue that, through the work of human 
rights trials and truth commissions, beneficiaries can live out the fantasy of 
loving one split-off version of the victim and fearing the other, who can 
consequently be treated as a threat. Yet for all this, the whole victim never 
appears as an object of their affective thought. ἀi s point has been made by 
scholars of postwar Germany, who note the rapidity with which “philosemi-
tism” (the identification of Germany with its missing Jews) replaced anti-
Semitism as a cultural norm. A postwar German political leadership that 
demonized Hitler and idealized the Good German (who mourns the “van-
ished Jew”) made it possible for all Germans to keep their “inner” Jew alive.54

We can thus see that the aspect of Human Rights Discourse that Schmitt 
called “warlike” is at once a basis for community and for hatred—commu-
nity based on hatred of the purveyors of hate. As an emergent ideology of 
the “world community,” Human Rights Discourse does not move beyond 
the paranoid stance of demonizing all demonizers to a state in which we 
realize that our aggression toward the split-off bad victim might destroy the 
good victim. Melanie Klein suggests that the way to move past both these 
positions begins with the recognition that the good and bad objects are 
one.55 Here she develops Freud’s insight that, at the level of the unconscious, 
wishes and deeds are the same, and that civilization requires us to punish 
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ourselves unconsciously for wishes that we thereby repress.56 For Klein, the 
clear implication is that self-accusatory depression is the inner cost of 
repressing our murderous wishes toward the dead, and others who betray 
our attachment and trust by leaving or injuring us.57 Such depression can be 
individual, cultural, or both. ἀ e literary critic Jacqueline Rose develops 
the implications of the Kleinian view in an illuminating book, which claims 
that national identity is, at the level of affect, a product of the collective 
fantasies through which individuals learn to both avow guilt and avoid 
punishment for the crimes they did not commit.58

Repoliticizing liberalism
ἀ e limitations of recent Human Rights Discourse are linked to those 

of liberalism itself, not necessarily the ideal versions where the “worst off ” 
are favored but the real, historical versions where the worst-off have the 
moral psychology of victims. Real liberalism, the kind that people fight 
for, gains its moral purchase as a historically specific afterlife of a histori-
cally specific evil. It is not a theoretical exception to the paranoid politics of 
friend and foe but, rather, an ideology of constant vigilance that chooses its 
enemies carefully.59 ἀi s Schmittian form of liberalism represents the polit-
ical choice to demonize the demonizers—those unreconciled remnants of 
an illiberal past that haunt the continuing beneficiaries of the old order. ἀ e 
liberalism that keeps these demons at bay—a “liberalism of fear”—is the 
moral psychology that underlies the Human Rights Discourse.

“ἀ e liberalism of fear” was distinguished from other liberalisms by the 
political theorist Judith Shklar. A refugee from Nazism, she was educated 
by a generation of Harvard faculty, senior and junior, who sought to turn 
postwar liberalism into a fighting creed.60 ἀ eir notion of “totalitarianism” 
carried forward the ideological mobilization of World War II into the cold 
war by refusing to distinguish between communism and fascism as mortal 
enemies of American liberalism.61

Shklar had read her Schmitt and understood (despite her deep suspicion 
of all cold war ideologies) that to have political purchase liberalism needed 
enemies. ἀ e question facing postwar liberals was how to find the right 
enemies, enemies that could be fought by an inclusive polity that did not 
demonize particular groups, internal or external.62 Her eventual solution, 
echoing Franklin D. Roosevelt, was to define the true enemy of liberalism 
as “fear itself.”

By making liberalism a fighting creed, Shklar implicitly conceded that it 
must become political in Schmitt’s sense. In normal times, she argued, hate 
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is what we hate; fear is what we fear. Hating and fearing are thus the excep-
tions on which liberal sovereignty rests—the feelings we have when that 
sovereignty itself is at risk. At these exceptional moments there is always 
something to hate more than hate itself and to fear more than fear itself—we 
hate and fear the enemy, whom we come to see as spreading hatred and fear. 
Shklar’s embrace of non-neutral liberalism (a liberalism that is frankly 
against something) presupposes that cruelty, especially physical cruelty, is 
worse than all other forms of injustice because the fear that it produces in 
its victim makes him capable of cruelty. Shklar’s double condemnation of 
political cruelty explicitly repudiates all utopian hopes, because their imme-
diate political effect is to desensitize us to the cruelties that might be com-
mitted in their name. ἀi s is true, she argued, even of a “liberalism of hope” 
(such as that of her Harvard contemporary, John Rawls), which she expressly 
contrasted with her own “liberalism of fear.”63 For her, international human-
itarian intervention would seem to be the only way that tyrannical and/or 
brutal regimes could be removed without intentional cruelty.64

Human rights interventionism—threatened in Schmitt’s time by the 
newly established League of Nations and carried out in our time by the 
U.S.—would thus become the political cruelty that can be authorized as an 
exception to Shklar’s normative politics of anticruelty. ἀi s is the militant 
liberalism that comes after evil and that regards itself as a political alliance 
against evil’s return. By making liberalism a political doctrine in precisely 
Schmitt’s sense,65 she self-consciously mobilizes its friends to fight for what 
Schmitt dismissed as “liberal pathos”—the hypocritical revulsion at human 
cruelty that gives liberal political ideas what he called “a double face.”66 
Shklar believed that physical cruelty is even worse than hypocrisy and is 
the only thing worth fighting against.67 She could easily have accepted 
Schmitt’s response that the difference between them comes down to ratio-
nales for war—the choice of enemies that precedes our ability to feel com-
passion for our friends. Shklar’s point, shared with many humanitarians, is 
that we should feel compassion for as many people as possible and really 
hate those who refuse to enter our no-hate zone.

Her contemporary, George Kateb, goes further, arguing that political 
evil itself is the result of the human temptation to struggle against evil in 
pursuit of some utopian goal, such as social justice:

It may be that evils on the greatest scale come about when governments and 
political groups persuade people to believe that there is evil greater than moral 
evil, or good greater than moral goodness. . . . [W]hen morality is dislodged 
from its supremacy, terrible evils result. . . . On the other hand the production 
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of evil on behalf of fighting moral evil or trying to achieve a positive moral 
good has also been enormous. . . . Inflamed identity pursues its purposes 
without regard to moral limits: I mean respect for individual human beings, 
for what we now call human rights.68

To overcome evil, thus conceived, through human rights is to become more 
sensitive to the (primarily physical) pain of individuals. For Schmitt hypoc-
risy, rather than cruelty, was the worst thing. Kateb agrees with Shklar that 
this conception of politics itself had made mass cruelty, and ultimately 
genocide, conceivable in the twentieth century.69

thinking the unthinkable
Making future cruelty unthinkable was to be a foundational premise 

of the fin de siècle human rights culture. Why, then, do images of geno-
cidal massacre during the twentieth century figure so prominently in the 
iconology of the twenty-first?70 ἀ e superficial message is to warn us of the 
dangers of genocide so that we would fear and avoid them at all cost. What 
does it really mean to first imagine genocide and then avoid it at all cost?

As the world embarks on the twenty-first century, genocide has never 
been more thinkable—especially the genocide of which we may be victims. 
It is now conventional to argue that genocide has occurred, for example, in 
Darfur, by publishing photographs of dead bodies and daring the viewer to 
refuse empathy. Empathy here means connecting a new image to earlier, 
iconic images of genocide through which the viewers’ own imagined vic-
timhood becomes morally intelligible.71 ἀ at very intelligibility is also, 
however, a form of distancing, and hence a psychological mechanism of 
defense.72

ἀ e imaginability of genocide as a defense against the fear of genocide is 
a disturbing point to acknowledge. To say that genocide is morally intelli-
gible (that it must be for us to fear it) is not to say that it is now, or ever 
could have been, morally justified; instead, it is to note that most genocides 
are not mere acts of inadvertence or insensitivity but rather moments  
of intense moral concentration invoking high concepts—including those of 
human rights and democracy—that are also invoked to keep the fear of 
genocide at bay. If we cannot grasp the moral logic of genocide, we will 
never understand how Human Rights Discourse (which may, for a period 
of time, seem well established in places like Sarajevo) has dissolved into 
what commentators glibly describe as “primordial group hatreds” and how 
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that same discourse can later reemerge as a self-conscious return to civi-
lized values.73 When countries have gone through such seemingly inexpli-
cable changes, those who imagine themselves to “live on” tend to speak as 
though “that was another time” while also insisting that a return to that 
time is now unthinkable (even as they fear it). For them, evil as a political 
concept refers to a period of time—and its repudiation to a moment of 
political conversion puts that time affectively in the past. It is thus apparent 
that both the fact of genocide and the fear of it lie at the foundation of the 
particular form of Human Rights Discourse that has moved from the 
periphery to the center of ethical thought since 1945—and that the relation 
between the fact and the fear is less straightforward than Human Rights 
Discourse would lead us to believe.

As I have described, fin de siècle Human Rights Discourse represents a 
post-Holocaust standpoint toward the system of sovereign states created by 
the Peace of Westphalia. It assumes—often explicitly—that the continuing 
legitimacy of territorial rule by a national state rests on the simultaneous 
existence and repression of the genocidal thoughts, both active and passive, 
that founded the nation.74 ἀ e ethical responsibility of sovereign states is 
thus to actively suppress these thoughts by protecting the internal popula-
tions potentially endangered by them. Since the Holocaust, and later atroci-
ties seen to resemble and even repeat it, each state’s overarching 
“Re sponsibility to Protect” is now widely thought to be underpinned by a 
right of the “world community” (or any state strong enough) to intervene 
for the specific purpose of rescuing inhabitants of another state that is 
unwilling or unable to protect them.75

Protecting and rescuing victims would thus become the common ethical 
basis for legitimating the nation-state, the world community, and the occa-
sions on which one nation-state might intervene, both militarily and poli-
tically, in the governance of a state that had failed to meet this basic 
responsibility to some or all of its people. As the hallmark of early twenty-
first-century political thought, the UN document proclaiming the “Respon-
sibility to Protect”76 crystallized the lessons of the twentieth century around 
the need for what one writer calls a “weak cosmopolitanism”77 that would 
curb the inherent tendencies of nation-states to scapegoat, expel, and ulti-
mately exterminate internal populations.

Behind this conclusion lies the view that stopping evil (rather than 
bringing justice) has become the ethical basis for all politics, and that  
justice-based politics discredits itself if it does not aim to stop evil first. ἀi s 
view would not have been as broadly embraced in 2001 if the twentieth-
century struggles over capitalism and colonialism had been active. By then, 
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however, evil was widely equated with the cyclicity of violence (mobilizing 
friends against the enemy) that was embraced in Schmitt’s “concept of the 
political” and that other thinkers would trace back to age-old practices of 
human sacrifice (scapegoating) on which primitive religions were based.78 
Scapegoating internal victims and fighting a limited war against outsiders 
had always been the means by which communities renewed their internal 
taboos against murdering one another: by making the object of their vio-
lence (nearly) unanimous they foreclosed something even worse—an inter-
nal contagion of violence that would destroy them from within. ἀ e twin 
lessons of Auschwitz and Hiroshima, as the argument goes, is that there is 
now nothing worse, because the scapegoating mechanism that Schmitt 
thought necessary to contain internal violence had unleashed the uncon-
tainable violence of genocide, and because the use of nuclear war to stop 
the next cycle of mass killings (Cambodia) could result in omnicide.79 By 
the late twentieth century the persecutions and war that Schmitt consid-
ered to be the periodic exceptions to legality on which political legitimacy 
rests had been reconceived as the normal condition of large parts of human-
ity—what he goes so far as to consider the “nomos” of modern politics 
itself.80 Today the asserted priority of ethics over politics is based on the 
sacredness of human life and is symptomatic of a political condition in 
which defenselessness is presupposed.81 Human rights interventionism 
thus understands itself as a refusal to rationalize persecutory violence as 
one moment in a cycle in which states make war in order to make peace. 
Recent humanitarians regard the cyclicity of violence—violence that begets 
violence—as itself the paradigm of evil and views the rescue of innocent 
victims as a break in this cycle rather than a continuation of it.

ἀ us described, human rights have become a discourse of revelation-
followed-by-conversion that is modeled on certain Christian accounts of 
the Cross. In these accounts, Christ’s sacrifice is meant to reveal the cruelty 
of all sacrifice (because the victim is innocent) and thus to bring the cycle 
of sacrifice to an end through concern for the suffering of humans as such 
(love one another).82 ἀ e wars fought by professedly Christian rules would 
thereby become wars of rescue—crusading wars of peace—aimed to ward 
of the return of the earlier, cyclical forms of violence.83 (ἀi s notion that a 
Christian Emperor fights as a defender of humanity against the return of 
pagan sacrifice goes back to the distinction made by Eusebius between the 
imperial wars of Rome before and after its conversion.)84 For those who 
claim to be converted by the events of Auschwitz or Hiroshima or both, new 
ways to save the innocent from a return to twentieth-century violence are 
not more of the same; instead, they are a way of bearing witness to the 
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cyclicity of that violence so as to end it. Ethical wars are those fought by 
self-professed rescuers to oppose a cycle of violence and prevent those still 
engaged in it from obtaining the means of omnicide, now generically called 
“weapons of mass destruction.” In the new discourse of human rights the 
ultimate evil is physical cruelty, the intentional infliction of bodily suffer-
ing; consequently, the response to bodily suffering is the ultimate test of 
affirmative moral responsibility.

the Ethics and Politics of Rescue
What has been new and ethically distinctive in fin de siècle human 

rights was strikingly formulated by the French philosopher Emmanuel 
Lévinas. “ἀ e supreme ordeal of the will,” he said,” is not death, but suf-
fering,”85 But “suffering,” he also said, “remains ambiguous: it is already 
the present of the pain . . . but, as consciousness, the pain is always yet to 
come.”86 Lévinas concluded that the present and future suffering of another 
is always “useless” (unjustified) and that attempting to rationalize it is the 
source of all immorality.”87 He is not here referring primarily to the grow-
ing medicalization of humanitarian invention,88 although he does think 
analgesia is a paradigmatically ethical response to physical pain.89 His main 
point is that ethics resists the tendency to see a situation in its ever more 
total historical context and concentrates instead on the questions presented 
by proximity to suffering.90

Ethical proximity is not, for Lévinas, merely a spatial concept—both 
space and time can be proximate or distant; rather, it calls into question our 
right to be where, when (and also who) we are when faced with another’s 
anguish.91 ἀ at question is whether we are to remain indifferent to the oth-
er’s call. ἀ e ethical imperative that precedes all contextualization reminds 
me that “I might be the Messiah . . . I have come to save the world. And of 
course I forget that; we are all Messiahs who forget it. . . . [but] I am unique 
and . . . can do something no one else can do in my place, and that is not 
foreseen by law or justice” (emphasis added).92

For Lévinas, an ethics based on proximity is a spatializing discourse 
within time93 that distinguishes itself from “temporalizing” rhetorics of 
memory and identity,94 which he holds accountable for the atrocities of the 
twentieth century. Temporal narratives, he suggests, rationalize continuing 
indifference to suffering before our eyes as necessary to the redemption of 
an ancestor or comrade who may seem closer through kinship or ideology 
than one who could be rescued here and now. Ethical proximity is thus, 
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according to Lévinas, a pure moment of approach—the moment we come 
to be answerable for the suffering before us.

Calls for humanitarian intervention in such situations thus claim to be 
ethical, rather than political, in exactly Lévinas’s sense: they presuppose 
that a “responsibility for the other human being is .  .  . anterior to every 
question.” A distinctively humanitarian response to killing in Bosnia, 
Rwanda, or Darfur does not ask who arrived first, what have they done to 
each other, or which of them is allergic and which is the allergen. ἀ e ethi-
cal point—for Lévinas, the whole point—is that those who approach must 
answer to the unavoidable presence of the others, even before deciding 
what to do.95 Like today’s humanitarian politics, the first imperative of Lévi-
nasian ethics is to avoid historical contextualization. It does this by assign-
ing to historical enemies a responsibility to coexist in the same place, 
regardless of the broader political context, and thus provides an implicit 
rationale for the politics-without-redistribution that today’s purely ethical 
interventions presuppose.96 Such a moment of ethical approach is illus-
trated by the journalist Philip Gourevitch’s account of the return of “a cer-
tain Girumuhatse” to share a house with the surviving members of the 
family he butchered during the 1994 Rwanda genocide.97

Lévinas understood that a political question is implicit in his claim that 
ethics always puts peace ahead of justice. ἀ e political question arises, 
according to Lévinas, from the relationship between the Two and a ἀir d98—
a witness-rescuer-redeemer. When a ἀir d arrives on the scene of the Two, 
his decision about whom to rescue gives the victim’s suffering the ethical 
weight of genuine alterity—what Lévinas calls “infinite” weight—while 
reducing the otherness of the perpetrator to that of the enemy whose suffer-
ing does not count (Lévinas would call this “totalizing” him).99 “If you’re for 
the other,” Lévinas says, “you’re for the neighbor”—and not yet against any-
one. “But,” he continues, “if your neighbor attacks another neighbor or 
treats him unjustly . . . [t]hen alterity takes on another character, in alterity 
we can find an enemy. . . . ἀ ere are people who are wrong.”100 Lévinas tacitly 
agrees with Schmitt that it is always a third party who defines the difference 
between two kinds of otherness—that of the friend for whose suffering he 
is ultimately responsible and that of the enemy whose suffering does not 
count.101 In Lévinas, however, the role of the ἀir d does not begin by defin-
ing whom to be against (by making enemies) but rather in carving out an 
exception to his antecedent responsibility for the suffering of enemy and 
nonenemy alike so that he can rescue one from the other.102 His concept of 
the ethical, like Schmitt’s concept of the political, is essentially triangular:103 
“ἀ e third party is other than the neighbor but also another neighbor, and 



44 | tHE iDEology AND EtHiCs oF HumAN RigHts

also the neighbor of the other, and not simply their fellow. . . . What, then, 
are the other and the third party with respect to one another? Birth of the 
question.”104

ἀ e Lévinasian ἀir d, however, does not begin as a sovereign but rather 
as an ethical rescuer who comes to occupy the place of the Two105—he figu-
ratively steps into the line of fire to stop them from killing each other and 
justifies his own use of force only when attacked for no other reason than 
being an occupier. In this respect, Lévinas anticipates the developments in 
Human Rights Discourse that grounds sovereignty itself in a domestic gov-
ernment’s “Responsibility to Protect” the human inhabitants of its territory 
and international military as a distinctively ethical response to attacks on 
aid workers and peacekeepers.

Reading Lévinas with Schmitt suggests that an ethics of rescue is also a 
politics of global power in a post-Auschwitz world where the potential for 
human rights violations exists wherever rescuers do not rule. Does this 
mean that the matter of human rights is just another imperialism—a pre-
text for occupying territory that is no less political than the pretexts of ear-
lier colonial occupiers who originally came to save the “natives” from 
killing one another, and then sent soldiers to rescue those earlier rescuers 
from natives who had shown their “inhumanity” by attacking innocent 
third parties who had come to help? ἀ at rescue is inherently non-neutral 
(there is always a victim and perpetrator) can put rescuers in need of per-
manent protection. Viewed historically (and now politically), we know that 
the rescue of “natives” from one another has been a pretext for colonial 
invasion, and that colonial administrations make former victims their 
agents in systems of divide-and-rule (thereby leaving them vulnerable 
when colonial rule ends).106 ἀir d-party interveners who lack a viable exit 
strategy are always open to attack as de facto occupiers. As a consequence, 
reluctance to occupy (or colonize) a violent society can be a pretext for a 
potential rescuer not to intervene, even while genocide is occurring on the 
ground. Human Rights Discourse defines itself today as a rejection of this 
pretext and distinguishes itself from earlier imperialisms based on the 
claim that, even when it invades and occupies, it does so for ethical, and not 
political, reasons. In doing this it relies on a weak version of Lévinas’s con-
cept of the ethical.

For Lévinas himself, rescue is the only ethical basis for being anywhere: 
those who are not there for the others should always question their right to 
occupy another’s “place in the sun.” ἀi s means that those who attack res-
cuers are always in the wrong: as enemies of all mankind, there is nowhere 
they deserve to be. It also makes it ethical for the rest of us to postpone 
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political questions that might be asked in advance about the interveners 
who respond to the “cry” of human suffering, even though their motives 
will always be questioned if they stay. For the rescuers themselves, knowing 
what will happen (how their intervention will look) must always come 
later—the ethical imperative to rescue comes first. Unlike proponents of 
today’s “Responsibility to Protect” doctrine, Lévinas does not simply argue 
that the risks of humanitarian intervention are a “lesser evil” than allowing 
atrocity to occur.107

ἀ e Lévinasian kernel of Human Rights Discourse is that suffering is 
meaningless when it is not for anyone, but that the self-imposed travails of 
those who rescue (at least to the extent of providing humanitarian aid) rep-
resents the “high-mindedness that is the honor of a still uncertain, still vac-
illating, modernity emerging at the end of a century of unutterable 
suffering.”108 ἀi s describes the interiority of a Lévinasian third party (the 
peacekeeper) who intervenes between the two in order to stop the repeti-
tion of bad history. For the intervener, the ethical question is always one of 
patience: how long?109

Lévinas calls “the time of patience itself . . . the dimension of the politi-
cal” insofar as politics itself is ethically driven: “in patience . . . the will is 
transported to a life against someone and for someone.”110 ἀ e ἀir d thus 
makes an enemy of anyone who attacks his rescue operation.111 By infinitiz-
ing the suffering of those to be saved, he defines his own ethical responsi-
bility through the difference between doing to (the perpetrator) and doing 
for (the victim). ἀ e difference between accusative and dative thus becomes 
the grammatical basis for Lévinas’s claim that substituting the self for the 
other is a way to move beyond the damaging self-absorption of doing 
things to the other for the self. ἀi s grammatical point also suggests, how-
ever, that Lévinas’s ethics, and humanitarianism in general, is less con-
cerned with what one does than with the responsibility to choose between 
two others. ἀ at this generally unacknowledged choice presents itself as the 
imperative to do something before it is too late sheds light on Human Rights 
Discourse as an attitude toward itself. Here conduct is ethically justified by 
keeping faith with the situation as immediately presented, even if the result 
is merely to postpone the inevitable end.

Today it is the patience of the long-suffering rescuer that makes the use 
of force seem ethical, not political. ἀi s argument has been made in sup-
port of aerial bombardment to stop atrocities inflicted or condoned by 
local authorities and, more recently, to support the supply of food and 
medicine (perhaps by air-drop) to local populations whose government 
refuses aid from the “international community” following a natural disas-
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ter.112 For Lévinas, the essence of such ethical responsibility is that its 
demands are always too much for third parties, who always arrive too late 
to meet them but must nevertheless respond.

ἀ e ultimate futility of humanitarian intervention does not, however, 
lead Lévinas to conclude that its main benefit is to make the rescuers feel 
morally better about themselves. Ethical responsibility has nothing to do 
with either virtue or justice as other philosophers commonly understand 
these terms. Its ultimate product, according to Lévinas, is simply the post-
ponement of death and suffering in others. If nothing is worse than useless 
suffering—not even injustice—then a politics that puts the good (or justice) 
first would be inherently unethical, according to Lévinas. Peace is thus the 
highest aim of ethics—and not justice in any sense that might require 
breaching peace: ethical responsibility, for Lévinas, is an adjournment of 
the politics of hastening the future and that of undoing the past. In the pres-
ence of the other, he argues, it inaugurates a different kind of time, a time of 
doing what one can.113 ἀ e ethical point of intervention/rescue is never, 
according to Lévinas, to “settle accounts”;114 rather, it is to prolong the time 
we have in which to bear our responsibilities to those in need.115

Extra time, according to Lévinas, is always created. He thus sees the time 
of survivorship as a paradigm of temporality as such. “To be temporal,” 
Lévinas says, “is both to be for death [in the Heideggerian sense] and to still 
have time, to be against death” (emphasis added).116 If extra time is the most 
Lévinasian ethics can produce, there is nothing ethical that counts as final 
victory—a point agreeable to Lévinas, for whom the very idea of winning 
lies entirely within the struggle between Two. What he eventually calls “dia-
chrony” identifies the radical noncoincidence between past and present as 
a correlative to the radical noncoincidence of self and others: it is thus both 
interpersonal and intertemporal.

Like Lévinasian ethics, today’s discourse of human rights confronts the 
charge that its motives are political, not ethical. ἀ e point of this charge is 
that occupying violent places to provide security is always political—that, 
even in Hobbes, the intervention of a third-party sovereign is needed to 
end the “war of all against all.” From that point on, security means support 
for the sovereign—his enemies become our enemies, both foreign and 
domestic. An ethics that makes security its prime directive is also a political 
justification for third parties to use exceptional violence to stop violence 
and, potentially, to invade, occupy, and rule an otherwise violent place.117 
ἀ ose who oppose such intervention as “imperialist” typically do so by 
stressing the continuing political role of the third-party intervener (such as 
the U.S.) in creating and perpetuating enmity between the original Two. 
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ἀ e ethical counterargument is that politicizing rescue in this way has 
always been an excuse for third parties to turn away from those who suffer. 
After Auschwitz, this argument concludes, we must never again let ethical 
indifference masquerade as realpolitik. Instead of reducing ethics to secu-
rity, Human Rights Discourse (and Lévinas) regard themselves as elevating 
ethics to its highest imperative—the “Responsibility to Protect” human life.

unthinking Auschwitz
To read Human Rights Discourse as implicitly (and unhappily) Lévi-

nasian is to become more sensitive to the Schmittian underpinnings that 
we have already found in Shklar and Kateb. We can understand, for exam-
ple, how proponents of universal human rights see global interventions 
in the local as central to their enterprise, while local interventions in the 
global are at best peripheral and no longer justifiable if any violence ensues. 
ἀ us the bombings of Belgrade or Baghdad have been justified as violence 
in the cause of human rights, whereas far less violent protests against global 
causes of suffering—for example, the Seattle riots against the World Trade 
Organization (WTO) and the Chiapas rebellion against North American 
Free Trade Agreement (NAFTA)—are no longer considered to fall within 
the category of human rights–based interventions.

A perverse effect of a globalized “ethic” of protecting local human rights 
is to take the global causes of human suffering off the political agenda. In 
the emergent global discourse on human rights, “nothing essential to a per-
son’s human essence is violated if he or she suffers as a consequence of mili-
tary action or of market manipulation from beyond his own state when 
that is permitted by international law.”118 Any violent action taken against 
global injustice thus runs the risk of being considered a violation of univer-
sal human rights (perhaps even “terrorism”) in the locality where it occurs. 
In this way, the global primacy of ethics crystallizes around our horror at 
the inhuman act (the “gross” violation of human rights) rather than, for 
example, the unjust international distribution of wealth or the harmful 
effects of global climate change.

ἀ e exceptionality and memory of genocide has become the morally 
incomparable act that called a humanitarian world community into being 
in much the way that regicide lies at the origin of modern nation-states.119 
Today the wish for genocide—to be all without the others—is what that 
world community now makes taboo. It is the repression, however, not the 
absence of such a wish that is the true goal of the fin de siècle project of 
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human rights. ἀi s kind of argument is nothing new. Freud argued that 
mass (or group) psychology originates in both the wish to kill the father 
and repression of the anxiety that one has already acted on that wish, at 
least in one’s mind.120 Subsequent scholarship extended Freud’s theory to 
portray the social contract and the modern state as a relation between the 
real and fantasmatic scenarios of regicide and fratricide that mark its revo-
lutionary founding.121 If these are the originary crimes that bound the 
nation-state, what binds the late twentieth century “world community” is 
belief in Auschwitz as the crime that had become unthinkable, not because 
it could not happen but because it had.

ἀ e ethical imperative “Never again” implies that naming “genocide” 
adds a distinctive element of horror to any atrocity so named—the revul-
sion appropriate to a taboo, repeatedly violated, that has been violated once 
again. Naming genocide thus became the first step in human rights inter-
vention that is defined by the ultimate moral duty to put humanity ahead of 
all politics.122 ἀi s form of argument presupposes a radical shift of moral 
orientation after 1945 in which “the Holocaust” rather than “the Revolu-
tion”—French, Russian, or arguably Haitian123—becomes the event that 
defines the relation between ethics and politics. Stated as an imperative, 
justice-as-reconciliation prescribes the ethical duty of neighbors always to 
assure each other that “now” is never the time for historical reckoning.

Although twenty-first-century Human Rights Discourse has never been 
formulated as a comprehensive political theory, it is clear that global poli-
tics (insofar as it successfully avoids issues of wealth and resource distribu-
tion) is now focused on humanitarian intervention to stop atrocities 
committed at the local level.124 ἀ ere is thus a widely professed ethical com-
mitment to view local cruelties (especially the infliction of physical suffer-
ing) as an uncontestable evil, the amelioration of which would justify global 
intervention in ways that earlier forms of imperialism (in retrospect) did 
not. ἀ e primacy of the global over the local, which was once the basis of a 
directly political imperialism, is here ostensibly humanized and offset by 
the primacy of the ethical over the political.

Even after the U.S. debacle in Iraq undermined the generality of this 
argument, many human rights activists want the U.S. out of Iraq so that it 
can go into Darfur, where its role could be presumptively ethical once 
again.125 Suppose we, as ethical Americans, do decide to rescue in Darfur 
before we have a plan for reconstruction or an exit strategy—isn’t such 
indifference to the politics that comes later what it means, after Auschwitz, 
to refuse to look away when “it” happens again? ἀ e core proposition of 
Human Rights Discourse—“Responsibility to Protect”—is, at its best, and 
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also at its worst, an ethical argument against political contextualization 
while people are killing each other. Even though states and multilateral 
bodies rarely intervene to stop the killing in time, the strong humanitarian 
argument is that they should do so when they can. It is better, the argument 
goes, to be criticized politically for having acted too soon than to be criti-
cized ethically for having waited until it was too late. ἀi s argument has 
been qualified post-Iraq but has not been abandoned.126

ἀ e Human Rights Discourse described in this chapter fits the needs of 
a globalization that regards the struggles over capitalism and colonialism as 
finished. ἀ e excesses of proximity are what the world market cannot toler-
ate, and integration of the local economy into the global is the promised 
reward for violent societies that make the desired transition to a culture of 
human rights. Instead of demanding justice now, the subjects of transi-
tional justice are expected to show patience and to understand that, from 
the perspective of a watching world, the real point of their transition is to 
bring closure to the past.

In justice-as-reconciliation, beneficiaries seek to rationalize their con-
tinuing advantage as an ethical repudiation of both the perpetrators of 
past evil and the morally damaged victims who emerged from it. ἀi s  
was true in South Africa, which was the beau ideal of turn-of-the-century 
transitions—the high point of an era on which we may look back with nos-
talgia as the horrors of our new century emerge. By waiting out the era of 
anticolonial revolutions allied with global communism, South Africa was 
largely spared the trauma of revolution, civil war, and genocidal violence: 
twentieth-century political history doesn’t get much better. But the fact that 
South Africa did not become another Algeria or Mozambique is more than 
a matter of historical luck. ἀ e fin de siècle idea of justice-as-reconciliation 
was itself a supersession of the revolutionary model of justice as permanent 
struggle on behalf of unreconciled victims of past injustice.

For former victims who were unsure of their victory, the outcome was 
better than the revolution would have been—forgiveness as the capacity for 
vengeance that has been, voluntarily, forgone. In the following chapter we 
consider the South African process of Truth and Reconciliation as also, and 
more importantly, a way of winning—and go on to ask the question it sup-
pressed, “Who won?” ἀ e answer, which is not obvious, depends on which 
war one thinks has ended—the war against colonialism, against capitalism, 
against minority rule—and on what counts as winning.



the war is over
I visited South Africa in 1998 to learn more about the process of 

truth and reconciliation as an alternative to the model of revolutionary 
struggle described in chapter 1. Soon after my arrival, I found myself across 
the dinner table from an Afrikaner adviser to ἀ abo Mbeki and a mem-
ber of parliament for the African National Congress (ANC) who had been 
imprisoned during the last years of apartheid. He was freed when the rap-
prochement talks began to negotiate the return of the ANC exiles, many of 
whom were under death sentence in absentia.

Over dinner, he told me that his counterpart in that negotiation hap-
pened to be the officer who tortured him in prison. ἀ ere was a pause. He 
went on, “Not mentioning that fact was hard for me. It helped, of course, 
that we had won.” Winning had made it psychologically possible for him to 
meet his former torturer daily without acknowledging their shared past.1

After a pause, I asked my interlocutor the question that I had come to 
South Africa to study. “You won,” I said. “You have turned the tables on this 
man and on the regime he served. But what of those more passive victims 
of apartheid who have not yet ‘won’ in the obvious sense of assuming power 
from their former oppressors? Could a Truth and Reconciliation Commis-
sion (TRC) grant these noncombatants a moral victory without also grant-
ing them material justice?”

“ἀ at is the question,” my interlocutor agreed.
From its inception, the TRC attempted to answer this question by artic-

ulating a coherent conception of what it would mean to have won a legiti-
mate struggle against injustice. Its stated goal was to mark South Africa’s 
transition from a period of struggle over apartheid to a “new future” based 
on the creation of a shared “human rights culture.”2 ἀi s goal embodied the 

2
Ways of WInnIng
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growing belief of many who had advocated a South African revolution that 
what happened instead would be better, even morally, than what might 
have been achieved through successful armed struggle.3

What happened instead, however, was a negotiated compromise in 
which the ANC achieved majority rule without militarily defeating the 
white minority. ἀ e broadest terms of the compromise are well described 
by the historian George Fredrickson:

ἀ e entrenchment of market capitalism and the recognition of most existing 
white property rights was the price that had to be paid to open up the political 
system to Africans by some means short of actually driving the whites from 
power after a prolonged and bloody revolutionary struggle. . . . Major reform, 
with revolutionary implications for the racial status order but not for the char-
acter of other social and economic relationships, is one way to describe what 
has taken place in South Africa.4

ἀ e legislation establishing the TRC effectively gave it two years to trans-
form this political compromise into a moral victory over apartheid.5 Its 
central assumption was that the struggle against apartheid had been won 
morally, if not militarily, and that the nation as a whole could realize that 
victory by achieving a consensus that apartheid was an evil that must never 
be repeated.6 What could it mean to “live on” after this moral victory?7 Was 
having won consistent with pursuing the rest of the agenda for which the 
liberation movement struggled? Or must the historic struggles against cap-
italist exploitation and settler colonialism be abandoned now that major-
ity rule had been achieved? Was having won the democratic struggle for 
majority rule consistent with continuing the struggle against capitalist 
exploitation (and for workers’ rule)? With having won the struggle against 
settler colonialism (and for native rule)? Who had won those struggles if 
they were now to be abandoned? ἀ e symbolic task of the TRC was to enact 
a backward-looking logic of having won that could supersede the forward-
looking goal of winning all three struggles at once.

How successful was the TRC in representing its own process as a substi-
tute for the logic of revolutionary struggle? It was so successful that in most 
narratives of the South African “miracle” it is longer appropriate to ask, 
“Who won?” ἀ ey typically describe the “miracle” itself as a near-Gandhian 
conversion from the goal of winning to the project of fostering reconcilia-
tion. ἀ e remainder of this chapter challenges such narratives and also 
questions their underlying assumption that a struggle for justice is ended 
through reconciliation rather than, for example, by success.
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Gandhi did not himself see reconciliation as a value independent of jus-
tice and incompatible with struggle. He believed in struggling for justice 
and developed ways to win that do so without violence. In a famous parable 
he asks his Indian reader, still living under British rule, to imagine that a 
thief has entered his bedroom, and that, upon turning on the light, he dis-
covers that the thief is his own father. Would he not be embarrassed for his 
father’s shame? Gandhi’s parable is not about the importance of reconcilia-
tion as this term is conventionally understood. It shows, rather, that in cer-
tain situations reconciliation is a way of winning. In the scenario Gandhi 
describes, for example, the father’s exposure as the thief transforms his own 
guilt into shame, and the thief ’s exposure as the father transforms the 
appropriate reaction of his victim/son from outrage into embarrassment.8 
ἀi s shows us (as victims/sons/successors) how to exercise our power by 
transcending the inappropriate impulse to struggle against those who are 
already disgraced and superseded. Being embarrassed for their shame, 
Gandhi suggests, is how a moral victory should feel. His lesson was that 
Indian independence should not be considered transitional; it was to be 
won before being granted.9 A similar lesson could be drawn from the TRC. 
But the stress on stories of personal forgiveness in discussions of its work 
has diverted attention from the more complex political notion of victory as 
a moral relationship to an evil that does not end until justice has already 
been achieved.

Deconstructing victimhood
How did the TRC attempt to reconcile the moral attitudes that made 

South Africans capable of engaging in righteous struggle with the moral 
attitudes that would make them capable of ending it? My answer to this 
question was adumbrated in chapter 1. If the category of unreconciled vic-
timhood is constructed by the ultimate refusal to distinguish between the 
perpetrators and beneficiaries of evil, then it can be deconstructed in the 
aftermath of struggle through institutional practices that reinstate such a 
distinction. ἀ e success of the TRC’s project of justice-as-reconciliation 
would effectively delegitimate and marginalize the “unreconciled victim” 
of revolutionary theory who sees the beneficiaries of oppression as would-
be perpetrators, and who wages righteous struggle against perpetrator and 
beneficiary alike.

Justice-as-reconciliation replaces the unreconciled victim of revolution-
ary theory with the victim who was morally undamaged by past oppres-
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sion. ἀi s lack of moral damage is demonstrated by the victim’s retrospective 
willingness to distinguish, after all, between perpetrators and beneficiaries. 
ἀ e passive beneficiary of injustice can identify fully with the victim, much 
as the comfortable reader of a literary melodrama is expected to identify 
with the victim of the social injustices therein portrayed. ἀ e condition of 
this identification is to distinguish between all other grievous injuries done 
to victims and the distinctively moral kind of damage that would make vic-
tims capable of doing injustice in their turn and thus incapable of legiti-
mate rule.10

According to this liberal script, passive beneficiaries of social injustice 
will not feel guilt but rather will identify with the innocence of idealized 
victims whose ability to transcend their suffering reveals that they were 
never really a threat. ἀi s new social compact between undamaged victims 
and passive beneficiaries presupposes that the unreconciled victim has 
been damaged by the past and that the beneficiaries of past evil would have 
been justified in hearing that victim’s voice as a threat. Reconciled victims, 
however, get to “win” in this liberal scenario and to be relatively safe, but 
only on the condition that they demand little more than this from their 
putative victory. For them moral victory must be victory enough. As 
explained in chapter 1, the acknowledgment of moral damage on the part of 
victims reverses the logic of “consciousness-raising” through which unrec-
onciled victims might have become revolutionaries in the period when evil 
still ruled. ἀ e TRC process thus treats reconciliation as a moral (and not 
merely political) imperative that is no less part of our conception of justice 
than the capacity for righteous struggle against injustice.

ἀ e idea of moral damage was centrally at stake in what may have been 
the defining moment of the TRC’s public hearings: the appearance of Win-
nie Mandela. To many South Africans, black and white, she represented the 
unreconciled victim for whom the anti-apartheid struggle was not yet over. 
ἀ e agenda of her hearing was to demonstrate that she was also (there-
fore?) morally damaged—a genuine victim whose persecution had made 
her capable of criminal behavior in her turn. Time and again, Archbishop 
Tutu pleaded with her to admit her moral damage, and each time she 
responded with reserve.11 ἀ e overall effect was to construct her as the very 
figure that the TRC meant to marginalize. She now implicitly represented 
the antitype of Nelson Mandela, the reconciled, and morally undamaged, 
victim who was fit to rule because his victory was also moral.12 ἀ e greatest 
appeal of justice-as-reconciliation does not lie in its fuzzy notion of “forgiv-
ing” but rather in the fact that it provides a clear notion of “winning,” some-
thing the revolutionary model of justice lacks.
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Viewing the TRC process as a way of winning allows us to better under-
stand its portrayal of reconciliation as a historically specific form of justice 
rather than a compromise with injustice. If the TRC’s underlying project is 
to deconstruct revolutionary victimhood, then success depends upon the 
specific truth to be established when its official procedures are done. ἀ e 
truths that lead to reconciliation are those that enable victims to distin-
guish once again between the perpetrators and beneficiaries of past evil—
and thus to allow reconciled beneficiaries to live off that evil without being 
deemed to have revived it.

ἀ e crucial, and controversial, assumption behind the TRC is that an 
evil can be truly dead even though its beneficiaries continue to prosper 
from it. ἀ ose of us who are troubled by this assumption will find it natural 
to respond by reverting to the revolutionary logic of justice-as-struggle, 
described earlier: “ἀ e evil still lives,” we will say, “the struggle continues.” 
ἀi s response may be appropriate in South Africa where, by some mea-
sures, the level of social inequality is greater now than it was under apart-
heid. If the vast majority of South Africans continue to suffer from the 
effects of racialized exploitation, then perhaps the project of justice-as- 
reconciliation is an ideological means of preserving those effects without 
resort to overt repression.13 ἀi s is the critique that diehard revolutionaries 
would make of reconciliation, the chosen path of the ANC after the release 
of Nelson Mandela in 1990. It required a political response.

the TRC Report
Viewed politically, the TRC signifies the ANC’s abandonment of its 

revolutionary goals as a way of winning the armed struggle that began after 
Sharpeville in March 1960. ἀ e TRC could not accomplish this, however, 
by simply portraying the ANC as the victor in a righteous struggle—there 
was too much compromise for that, and no decisive battle. Rather, its final 
Report found moral victory in the ANC’s willingness to renounce the logic 
of righteous struggle in order to confront the moral damage inflicted on 
those who followed its strategy of making South Africa “ungovernable” in 
the mid-1980s.

ἀ e fundamental challenge of the Report was, thus, not merely to decide 
“who won” the struggle that was about to end but to end the struggle pro-
actively by redefining what it would mean to have won. ἀr ough the TRC 
process, many victims of apartheid would be assured a moral victory, at 
least, with possible economic benefits to come. ἀ e TRC Report is funda-
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mentally an effort to seize that moral victory, and to distinguish it from the 
political and economic compromises that also occurred.14

Archbishop Tutu makes this clear in the foreword to the Report:

ἀ e bulk of victims have been black and I have been saddened by what has 
appeared to be a mean-spiritedness in some of the leadership in the white 
community. ἀ ey should be saying: “How fortunate we are that these people 
do not want to treat us as we treated them. How fortunate that things have 
remained much the same for us except for the loss of some political power.” 
. . . Can we imagine the anger that has been caused . . .? Should our land not 
be overwhelmed by black fury leading to orgies of revenge, turning us into a 
Bosnia, a Northern Ireland or a Sri Lanka?15

ἀi s comment illustrates the degree to which the moral logic of revolution 
and civil war still lies behind the rationale for reconciliation as the arch-
bishop conceives it. He had famously said at Chris Hani’s funeral in 1993, 
“We are marching toward victory.” But the real victory was to be “a victory 
of peace and reconciliation over the violence and alienation of apartheid.”16 
Now, in October 1998, Tutu declared that the victory had been won, and 
that the absence of reprisal was a sign of moral superiority on the part of 
those who struggled and suffered, a moral superiority that seals their right 
to rule.

Tutu’s claim to moral victory was a form of Christian politics, but it 
should not be confused with the Christian self-abnegation that Nietzsche 
dismissed as “slave morality.” ἀ e archbishop was, rather, proposing a pecu-
liarly Nietzschean Christianity in which the goodness of those who suf-
fered is and ought to be shaming to those who stood by.17 He intended his 
Report to show that whites were saved without deserving it, and that non-
whites, particularly blacks, were their saviors. What is the appropriate 
moral attitude of the saved? ἀ e archbishop’s answer was that a feeling of 
relief is not enough: humility and contrition were also necessary.18 TRC 
Commissioner Wynand Malan, in stating his “Minority Position,” objected 
to precisely this aspect of Tutu’s view—effectively its core argument—as 
ultra vires because it is a religious and moral claim about political commu-
nities rather than a finding of fact about individuals. In this respect, he 
believed, the Report participated in the divisive logic of apartheid itself.19

Commissioner Malan’s dissent came close to asking the central ques-
tions about the TRC’s political success. Its Report implied that the moral 
superiority of the black community was to be established through self-
restraint, a refusal to rule as it had been ruled. Did this mean that redis-
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tributive initiatives, if there are any, must come from white beneficiaries of 
apartheid, rather than being imposed by majority rule? Did it mean that 
redistribution by majority rule would only be legitimate when there are 
enough black beneficiaries of the new order to pay a significant share? 
Would the black majority sacrifice the moral superiority that the Report 
conferred upon them if they were to demand material redress at the expense 
of whites? ἀ ese are not questions that the Report directly answers. Despite 
its multivocal tone, it carefully avoids the moral relativism that Malan 
believes to be the only way forward—the recognition that in a land of “mul-
tiple truths” bygones must finally be bygones. ἀ ere is, however, a thread of 
argument in the Report that Malan seems to miss: the decision to include 
the ANC among the perpetrators of human rights violations, and the ANC’s 
subsequent effort to suppress the Report.20 ἀ e precise issue here was 
whether the Report’s moral endorsement of the ANC’s militant struggle 
against apartheid should have put the violence of the liberation movement 
in a category different from the acts of violence committed in support of 
the regime.21

In a fundamental sense the Report is, as its critics charge, a legitimation 
of ANC rule, but the form of that legitimation is unusual. ἀ e TRC does 
not argue that ANC rule will be just because it was the victor in a righteous 
struggle. Instead, the TRC bases the legitimacy of ANC rule on its willing-
ness to renounce the logic of struggle and to confront the moral damage 
inflicted by that logic on all those who followed its “ungovernability strat-
egy.” ἀi s was clearly not the legitimation that then Deputy President 
Mbeki wanted, but President Mandela, in accepting the TRC’s Report “with 
all its imperfections,” may have recognized that it gave the ANC both pen-
ance and absolution. ἀ e TRC had, in effect, made the crimes of the ANC 
and the apartheid government morally equivalent after the struggle with-
out conceding that they had been morally equivalent while evil still reigned. 
As a consequence of the TRC itself, the ANC was now morally undamaged 
by its revolutionary struggle, and thus it was fit to rule.

In the large literature on “transitional justice,” nothing like the 1998 TRC 
Report exists, both in its scope and critical self-awareness.22 While decrying 
the unmet need for economic redistribution,23 the Report argued that the 
“psychic and subjective” elements of social transformation must come, first, 
as a necessary precondition for any “material and redistributive” elements 
that might follow.24 Its rejection of the revolutionary assumption that redis-
tribution comes first presupposes a deep discontinuity between the moral 
impulses that demand the eradication of past injustice and those that allow 
us to create a consensus that the evil that produced such injustice is truly 
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past.25 ἀ e former follow the moral logic of just war; the latter, the logic of 
reconciliation and peacemaking.

From the TRC’s perspective, the “human rights culture” that would fol-
low apartheid was not merely a political compromise that ended revolu-
tionary struggle. Instead, it reflects a postrevolutionary conception of 
justice as something other than a first step toward redistributing the ille-
gitimate gains of past oppression.

the transition to liberalism
Chapter 1 considered the ever growing literature on the transition 

to liberal democracy after periods of state-sponsored oppression. ἀ ere I 
argued that a common theme in this literature is that successful transitions 
depend upon constructed narratives that allow the victims and beneficia-
ries of past injustice to both share and suppress their fear of reenacting past 
struggle. ἀ e point of survivors’ justice, thus conceived, is to go forward on 
a common moral footing—not because the past has been forgiven or for-
gotten but because continuing to struggle against an evil that is gone is no 
longer appropriate, and may be morally equivalent to reviving it.

South Africa’s TRC was, by design, a culmination of this fin de siècle 
project.26 It followed the example of previous truth commissions in reduc-
ing the politics of revolution and counterrevolution to the moral psychol-
ogy of violence and the fear of violence. ἀ e TRC’s critics correctly state 
that it was not required to embrace this limited conception of its role: its 
mandate explicitly permitted it to consider the cumulative social injustice 
produced by apartheid (which began in 1948) and by earlier forms of racial-
ized exploitation as the context of the revolutionary and counterrevolution-
ary violence that occurred between 1960 and 1994, the period of the TRC’s 
official mandate.27 ἀi s period began with the Sharpeville massacres of 
1960, the moment when the anti-apartheid movement embraced the strat-
egy of revolutionary armed struggle. Within its mandated period, the TRC 
focused further on 1978–89,28 the years immediately following successful 
communist revolutions in Mozambique and Angola (1974), Cambodia and 
Vietnam (1975), and massive unrest in Soweto (1976). ἀ ese events had 
made it possible for the Botha government, which came to power in 1978, 
to recast the defense of apartheid in South Africa as a “total strategy” 
against the “total onslaught” of global communism.29

ἀ e TRC thus dealt, by choice, with precisely those aspects of apartheid 
that had most in common with other “securitocratic” responses to revolu-



58 | wAys oF wiNNiNg

tion (and, in the Eastern bloc, to counterrevolution) during the final years 
of the cold war. An implicit assumption of the Report is that whites had 
reason to fear the consequences of majority rule in 1976 when they believed 
South Africa was in danger of becoming another Mozambique or Angola.30 
Perhaps for this reason, the responsibility of the U.S. and British govern-
ments for supporting Botha’s “total strategy” was never addressed by the 
TRC, which took this issue no further than did its predecessors, the Latin 
American truth commissions. By the 1990s the generally accepted precon-
dition for creating a new “human rights culture” was the repudiation by the 
Left of whatever revolutionary aims might have excused extralegal repres-
sion by the state as the lesser of two evils.31 Nonwhites in South Africa were 
thus allowed their moral victory over apartheid only after whites had “won” 
the cold war.32 A major success of the TRC process was to make the white 
fear of black revolution politically inexpressible thereafter by substituting 
the figure of the undamaged victim for those who, once in power, would be 
capable of even worse misrule.

ἀ e Afrikaner journalist Rian Malan argues, however, that South Afri-
can whites themselves were morally damaged by the belief that blacks could 
justly hate them. For some, this damage took the form of tolerating an  
otherwise abhorrent regime; for antiapartheid whites, like him, it was ex- 
pressed in the delusion that they could cleanse themselves by opposing it.33 
His point, although he does not say so, is an extension of the Socratic argu-
ment that injustice truly harms those who become morally capable of 
inflicting it, the perpetrators. Here he ascribes a similar moral damage to 
beneficiaries who knew enough to become opponents, or who believe that 
they would have been opponents if they had known then what they know 
now.

When Malan turned against the apartheid regime, he did not regard 
himself as an early adopter of the feelings that most beneficiaries would 
later come to have that they could (and should) have safely opposed it. 
Instead, he took the revolutionary view of justice-as-struggle, described in 
chapter 1, in which beneficiaries are regarded as would-be perpetrators 
unless they become opponents while there is still time. His remarkable book, 
My Traitor’s Heart, shows why this view was unsustainable. It recounts how 
he, as an anti-apartheid journalist, had often put himself in the position of 
being saved from “bad” Africans by “good” Africans, whom he had thereby 
endangered. But the blacks who would make him safe, Malan concludes, 
were no less the figments of his imagination than the blacks who would kill 
him merely for being white. ἀ ose whites who chose to cross the racial 
divide were implicitly daring blacks not to kill them because they were 
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white, while also daring whites not to kill them as they would a black who 
posed a similar threat. ἀ ey never ceased to make themselves the beneficia-
ries of apartheid.

Malan thus argues that his earlier effort to be a “Just White Man” was 
never a way of making race irrelevant; it was, rather, how his racism 
expressed itself before he could acknowledge it. His book reconnects the 
split-off sides of the psyche of the South African white who refused to be a 
bystander by challenging him to confront the figure of the black who was 
the object of his fears (pp. 124–92). ἀ e “bad” African is still the morally 
damaged victim (described in chapter 1) who seemed to legitimate what-
ever actions the apartheid regime took to ease the insecurities of the pas-
sive white beneficiary. ἀ e “good” African, however, would distinguish the  
beneficiary-as-opponent from beneficiaries as would-be perpetrators—he 
is, essentially, another split-off projection of Malan himself.34 He concludes 
from this experience that apartheid was never based on an abstract belief in 
white superiority as such but, rather, on an idealization of the “good” Afri-
can, with whom one can identity, and a fear of being slaughtered by the 
“bad” African, who must either be eliminated or controlled. “When the 
chips were down,” he confesses, even his seemingly courageous opposition 
to the apartheid regime would be taken as a mode of camouflage, the affec-
tation of albinism (I only look white) that would not save him.35 He was 
thus a double traitor, betraying both his Afrikaner people and his professed 
antiapartheid cause.

In the end there was no middle ground anywhere, no refuge from choice, 
not even in myself. I had always been two people, you see—a Just White Man 
appalled by the cruelties Afrikaners committed against Africans, and an Afri-
kaner appalled by the cruelties Africans inflicted on each other, and might one 
day inflict on us. ἀ ere were always these two paths open before me, these two 
forces tugging at my traitor’s heart.36

Malan’s 1990 diagnosis of his own ambivalent attitudes toward apart-
heid, even when resisting it, applies equally to conclusions that many white 
beneficiaries would later draw from processes culminating in the TRC: that 
they had been saved by Nelson Mandela (the undamaged victim) from 
Winnie Mandela (the unreconciled victim), whom even he would now 
repudiate as a threat. ἀi s diagnosis resembles the account given by Mela-
nie Klein and her followers of “mock reparation” as a defense against para-
noid anxieties. Here one disavows one’s hostile thoughts toward the bad 
other by identifying with an idealized version of the other who remains 
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morally undamaged by those thoughts, and was hence never really a threat. 
Behind this defense are fantasies of omnipotence, the illusion that the 
external object of one’s positive or negative feelings has become in reality 
what he is in one’s own mind—and, thus, that one’s internalized destroyer is 
now potentially (and fantasmatically) one’s rescuer. Klein saw the elation 
that often accompanies “mock” reparation as “manic” because the external 
reality of those objects as still damaged is now wished away.37

What it meant for Malan to refuse to be a bystander bears an uncanny 
similarity to the hypothetical refusal of those continuing beneficiaries who 
profess to be convinced by the results of proceedings such as the TRC. 
ἀ ese proceedings make it safe for continuing beneficiaries of past injustice 
to imagine themselves as opponents, and to blame their past passivity on 
ignorance and fear. When the mock reparation process worked, passive 
beneficiaries of apartheid were relieved of guilt for crimes that they did not 
personally commit and would not have condoned had they known then 
about the victims what they know now. ἀ ey thus gained temporal distance 
by ceasing to think of the objects of their potential guilt as still being dam-
aged, especially by themselves, in the specific sense that they stood to be 
accused as would-be perpetrators. Why? Because those victims who were 
now recognized as “innocent” were not morally damaged and had thus 
never been the kind of threat that had once led apartheid’s beneficiaries to 
support (or condone) its perpetrators. ἀ e TRC process thus allowed white 
beneficiaries of apartheid to become its would-have-been opponents, in 
much the way that Rian Malan had been when it mattered: they were sym-
bolically rescued by Nelson Mandela (the undamaged victim) from Winnie 
Mandela (the unreconciled victim), whom even he would now repudiate as 
a threat.

Is this how surviving beneficiaries should think about the feelings that 
they would have had while evil ruled, if only they had known its true char-
acter and extent? Not necessarily. As TRC chair, Archbishop Tutu clearly 
recognized the possibility that beneficiaries of past evil would see them-
selves as susceptible to future victimization when the full extent of past 
atrocity is known.38 To avoid this scenario, the TRC Report allowed them to 
identify themselves as fellow survivors and hence transform their latent 
guilt into a sense of shame over their impotence in evil times.39 Some previ-
ously unreconciled victims would in turn express embarrassment for their 
shame, implicitly abandoning the wish to carry on old struggles until mate-
rial justice was achieved.40 ἀ e TRC successfully marginalized those on 
both sides who were still willing to fight by establishing a future moral 
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equivalence between them: henceforth unreconciled victims who might 
advocate continuing acts of terrorism could be condemned equally with 
vigilantes on the other side who prey upon the beneficiary’s fear of such 
terrorists.41 Following the TRC Report, only extremists would still believe 
that those who were lucky enough to benefit from apartheid still condoned 
what the perpetrators of that system did to its victims.

ἀ e essential claim of the TRC was not that postapartheid South Africa 
had become just but that a redistribution of affect must precede any lasting 
redistribution of wealth and social power.42 ἀ e ongoing beneficiary posi-
tion was to first achieve moral distance from the past by acknowledging 
forms of cultural and racial insensitivity that are no longer acceptable. ἀi s 
did not mean that actions based on inappropriate feelings were either for-
givable or forgiven. It meant, rather, that there would be hardly anyone left 
who still needed to be forgiven for them.43

Justice as Closure?
What follows, then, from the struggle for the soul of the beneficiary 

in an emerging “human rights culture?” Is relieving him of guilt an alter-
native to structural reform or a precondition for it, as many of the TRC 
commissioners hoped? To what extent may structural reform collectively 
disadvantage the vicarious beneficiaries of a past evil (for example, through 
reverse discrimination), and in what situations would structural reform be 
experienced and symbolized as a collective (and perhaps vicarious) pun-
ishment that treats all nonvictims as perpetrators?

In the U.S., as in South Africa, the transitional devices for separating 
questions of historical truth from questions of distributive justice are pre-
cisely this kind of manic response—fantasies of forgiving our victims for 
the guilt that we would otherwise feel. ἀi s is one way to relieve our anxiety 
about the self-destructive aspects of continuing to hate, but it does not 
address the victim as anything more than an internalized accuser, a part of 
the self. In effect, we cope with our fantasies of eliminating or controlling 
the victim we fear by internalizing a “good” victim who has recognized and 
coped with his (justifiable) hatred of us. In this way we continue to deny 
that the good victim and the bad victim are one, and that reparative justice 
is necessary to reintegrate our experience of them.

Freud was the first to describe the roles that identification, ambivalence, 
and fantasy play in our emotional responses to traumatic loss, a process he 
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called “the work of mourning.” He understood that the immediate experi-
ence of survivorship is often accompanied by a sense of elation and triumph 
(which is what we do with our feeling of hatred and aggression toward the 
lost or injured object) and that these manic feelings are often followed by 
depressive bouts of intense self-criticism which are oddly unaccompanied 
by shame or remorse. What explains this pattern, he said, is that in our inner 
experience (fantasy) being a victim and having a victim are the same: that 
is, we understand what it means to be victimized by imagining ourselves to 
be the objects of our own aggressive fantasies about others. For this reason, 
victims of loss must always forgive themselves for the crimes that they did 
not commit as part of the work of mourning and recovery.44 ἀi s is the ker-
nel of moral truth on which justice-as-reconciliation rests—the pathologi-
cal guilt of victimhood, which stands in the way of recovery.45

ἀ e moral error of justice-as-reconciliation, however, is to suggest that 
those who inflicted injury or benefited from it must focus on recovery and 
self-forgiveness. ἀ e problem here is not only to understand the respects in 
which they were like victims because they, too, were driven by fantasies of 
being punished and thus projected the inner sources of their anxiety onto 
those whom they consequently feared. If this were enough, beneficiaries 
and perpetrators would merely need to recover from their own inner fears 
to be reconciled with former enemies. ἀi s euphoric (manic) substitute for 
reparation occurs, for example, when German youth become the bearers of 
a missing yiddishkeit or American Boy Scouts act out the role of the “Van-
ished Indian.” Consuming (incorporating) one’s earlier victim implicitly 
preserves the beneficiary’s triumph and is not a form of reparation.46

Based on Freud, we can question whether either the “undamaged” or the 
“unreconciled” victim really exists in present-day South Africa, except as a 
projection of the moral anxieties of the rescued beneficiaries. ἀ e rapid 
creation of a racially integrated South African ruling class47 did not corre-
spond to the picture of undamaged victims whose moral victory is to 
demand nothing more. In the new South Africa, there is now a widespread 
perception that some morally damaged victims have benefited the most 
from apartheid’s demise,48 while the degree of inequality between rich and 
poor may be even greater than it was when apartheid still seemed invulner-
able.49 We have seen that justice-as-reconciliation has a moral logic that 
makes sense as a critique of justice-as-struggle, but we must now consider 
the degree to which it blocks the possibility of large-scale societal change 
that would require genuine reparative sacrifice and that remains the kernel 
of truth in the revolutionary idea.
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melodrama, Pain, and Pastness
What is the notion of a moral victory over the past on which my 

account of the TRC rests?50 Describing the TRC’s moral view as a “way of 
winning” would be an oxymoron to liberal philosophers, for whom moral-
ity is not essentially connected to the concept of victory. A follower of John 
Rawls, for example, would make a sharp distinction between retributive 
justice, based on historically given identities, and distributive justice, which 
must abstract from those very identities so that no one can be said to have 
“won.”

ἀ e liberalism of the TRC, however, reasons in a different moral register 
than that of either retributive or distributive justice. It reasons, rather, in 
the moral register of melodrama. “ἀ e connotations of the word [melo-
drama],” according to the literary scholar Peter Brooks, “include the indul-
gence of strong emotionalism; moral polarization and schematization; 
extreme states of being, situations, actions; overt villainy, persecution of the 
good, and final reward of virtue; inflated extravagant expression; dark plot-
ting, suspense, breathtaking peripety.”51

ἀ e written accounts of the ANC’s work52 are powerful examples of “the 
melodramatic imagination” described by Brooks. ἀ eir focus is over-
whelmingly on intense confrontations, acts of torture, bodies in pain; their 
dramatic project is to equate the experience of pain with the achievement 
of truth and the infliction of cruelty with evil. In revealing the truth about 
pain, melodramatic performance thus enacts a partial victory over evil: suf-
fering is redeemed, and the victim is vindicated in the end. To describe the 
work of a truth commission as falling under a genre of fiction (melodrama) 
seems insensitive to the real human pain that is reported. My point is not 
that the truth about what happened was (or might as well have been) a 
falsehood but, rather, that the narrative through which that truth is told 
assumes an audience that regards itself as sensitive to human suffering in 
just the way melodramatic fiction does.

Who reads social melodrama, and why? Social melodrama is not written 
in the voice of the victim crying out against the oppressor and is not gener-
ally addressed to victims of the suffering portrayed. Instead, it is meant to 
be read by people who may want to feel bad about the conditions described 
but who would be made highly uncomfortable if the victim were portrayed 
as blaming them. In social melodrama the victim is always constructed as 
innocent (morally undamaged by suffering) so that the melodrama’s audi-
ence, which is likely to include beneficiaries of such suffering, can under-
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stand themselves as bystanders who are capable of feeling compassion 
without fear. ἀ e victim of unjust suffering becomes an object of melodra-
matic sympathy by being depicted as someone morally superior to the 
threat that he or she may have become in real life.

Viewed in this way, social melodrama is emphatically different from a 
literature of social reconstruction, which would exhort the bystander to 
confront his beneficiary position and ask why the victimary position should 
be allowed to exist. Such literatures present systemic victimization as a 
matter of social choice and ask, “Why wait?”53 In deferring such utopian 
demands, the work of truth commissions (and the vast literature about 
them) constructs moral evil as insensitivity to the pain of others that results 
from feelings of political urgency, whether ethically motivated or not. ἀ e 
moral victory available to victims of torture and atrocity is produced by the 
telling of their story in a way that makes readable the body in pain. ἀi s 
way of winning, however, raises an obvious question about the melodra-
matic conventions of the truth commission itself: to what extent should 
intentionally inflicted pain, especially physical pain, be privileged over 
other forms of injury in political discourse?

Physical pain, even when its causes are social and historical, has a differ-
ent temporality than other kinds of injury. “ἀ e most crucial fact about 
pain,” Elaine Scarry remarks, “is its presentness.” Pain, the intensely con-
scious physical pain on which Scarry dwells, reduces us to an inner world 
in which there is nothing but pain and the fear that what is happening now 
will never end.54 For this very reason, however, physical pain is also a para-
digm case of adversity that can be put in the past. To feel such pain is to 
desire its end; for pain to end means precisely that it is no longer felt.

Past physical pain and the pain of others can, of course, be imagined and 
remembered, but the pain of another time/person that becomes an object 
of memory and imagination is not the pain we experience, when he have it, 
as a world unto itself. Because imagination and memory are incompatible 
with feeling pain, they can sometimes be used to anaesthetize pain that is 
still happening. Unlike imagined or remembered pain, however, one’s own 
present pain is “the only [perceptual state] that has no object. . . . [P]ain is 
like seeing or desiring but not like seeing x or desiring y.”55 Scarry’s point is 
well expressed by the poet Emily Dickinson:

Pain has an element of blank;
It cannot recollect
When it began, or if there were
A day when it was not.56
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ἀi s description of pain is atypical of the way we speak of the social, 
rather than physical, injuries that are the ordinary subject of demands for 
justice. Historical injustice is decidedly not “an element of blank.” It often 
can “recollect when it began” and typically evokes “a day when it was not.”

Although physical pain can be unjustly inflicted (like the acts of torture 
reported by the TRC), the experience of physical pain while it is undergone 
is atypical of the experience of injustice that is primarily social and histori-
cal. Physical pain is brought to an end by imagination and memory, but 
social injustice cannot be experienced as such without evoking imagination 
and memory—and it cannot be imagined or remembered without being 
simultaneously reexperienced through victimary identification. Political 
and social injury are in this respect unlike physical pain that is still happen-
ing, but have at least a metaphorical connection to physical pain that is 
over. A pain understood to be physical is no longer felt when it is over; but 
to understand an injury as historical or social is to experience one’s present 
victimhood as repetition of the past.57 ἀ e special connection between pain 
and presentness is so strong that philosophers can reasonably ask why we 
should have any “bias” between past and future pain: would we really prefer 
to remember a past pain than to know that we will experience a worse pain 
in the future followed by amnesia?58 In melodramas of pain, such as the 
TRC, there is an exaggerated “time bias” regarding the pain of others: such 
exercises claim to enlarge, perhaps to maximize, the amount of past pain 
that is remembered in order to limit, perhaps minimize, the experience of 
its repetition in the future. Evoking physical pain as the clearest form of 
social injury thus becomes an ideological means to force closure on social 
grievance by allowing those whose pain has stopped to stand in for all who 
still suffer the consequences of an injustice that is past. We cannot, how-
ever, reach this conclusion without first considering how proponents of 
Human Rights Discourse attempt to avoid it.

trauma, Narrativity, and truth
Present-day melodramas of human rights typically rely on the con-

cept of “trauma” to connect physical and social injury. “Trauma,” which had 
previously referred to physical blows or wounds, took on a new meaning 
in nineteenth-century litigation over railroad accidents causing brain or 
spinal injury. ἀ ese “traumatic” injuries, which may or may not have been 
experienced as especially painful when they occurred, resulted in recurring 
pain, which was describable for legal purposes as a repetition of the origi-
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nal trauma that had never really ended. From this medical concept, accord-
ing to the philosopher Ian Hacking, the psychologization and moralization 
of trauma followed, and hence the analogy of social injustice to the kind of 
physical pain that cannot be put in the past when it stops.59

Unlike the felt pain of torture (the kind of pain that Scarry characterizes 
by its “presentness”), traumatic pain is not necessarily conscious. Trauma 
must, rather, be made conscious in order to be put in the past (remembered) 
rather than repeated. It is this broadening of physical pain to include trau-
mas that are not fully conscious that becomes the prototype in Human 
Rights Discourse for social injuries that do not stop hurting the victim when 
the perpetrator stops. ἀ e pain of torture, for example, would persist in the 
form of trauma until it is expressed as a healing social narrative that I have 
described here as melodrama. Physical torture, thus conceived, appears to 
be the prototype of all injustice, not merely because the torture victim’s pain 
is prototypically intense but because as bodily pain it can be described, inde-
pendently of its historical and cultural context, as a violation of human 
rights.60 Cultural historians have compared the inherent latency of physical 
trauma—the old wound that does not heal—to the effect on society of the 
written inscription of an archive that records past suffering.61

What, then, are we to make of the cultural inscription of an archival 
record of bodily pain? Behind the privileging of torture in today’s Human 
Rights Discourse lies the foundational assumption, well described by the 
cultural critic Lauren Berlant, that “pain is the only sign readable across the 
hierarchies of social life.”62 ἀ e notion that the true self is the self in pain, 
she argues, promotes the illusion that a nation can be built (or repaired) 
through “channels of affective identification and empathy . . . when the pain 
of intimate others burns into the conscience of classically privileged 
national subjects” (p. 53). According to Berlant, “ἀi s tactical use of trauma 
to describe the effect of social inequality . . . overidentifies the eradication 
of pain with the achievement of social justice” (p. 54).63 Berlant’s striking 
argument can be read as a critique of the conception of moral victory 
reflected in the TRC. For her “pain is merely banal, a story always already 
told” (p. 77). Her point is not about expressions of bodily pain itself (such 
as a scream); instead it is that bodies in pain are “readable” only through 
narrative conventions that connect individual suffering to social justice. 
Among these conventions is the genre I have described here as humanitar-
ian melodrama.

Berlant’s criticism should thus lead us to ask about the specificity of 
melodrama as genre. Why, for example, is the temporal relation between 
(first) suffering torture and (then) describing it commonly narrated as a 
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public step from humiliation to dignity—and hence a story of moral vic-
tory? We might with equal plausibility see the public description of one’s 
own past torture as degrading and the continued ability to maintain silence 
as noble. If we took this view, we could easily read the victim’s willingness 
to provide a “graphic” account of his own degradation as pornographic.64

Melodrama and pornography are not, however, the only narrative genres 
that make pain readable. Still other conventions apply to the visual and lit-
erary portrayal of bodily afflictions in Hell—the eschatological paintings of 
Hieronymous Bosch come to mind. Here the imagined audience is split 
between onlookers in heaven (already in the picture) who view with appar-
ent satisfaction the well-deserved torments of Hell65 and those of us (not yet 
in the picture) who have anxiety that we may yet deserve something simi-
lar. It is thus not bodily pain itself but the narrative genre used to depict it 
that creates moral feeling in the audience. If accounts of physical pain used 
the conventions of pornography or eschatology, they might evoke feelings 
in their audience of moral superiority or moral vulnerability or both.

In the stories told by, and about, the TRC we can see the conventions of 
melodrama at work to create admiration for the victim’s virtues (whether 
those of innocence or heroism) without creating a fear of retribution for 
the victim’s pain. Here the victim’s original torture is narrated as a secret 
humiliation and defeat and its public exposure as a dramatic reversal of 
fortune that brings about eventual moral victory. Such narratives take place 
against a scene of private darkness followed by one of public light. (Past 
torture had to be done in secret—it could not have been broadcast; the 
description of that torture has to be public, it cannot be covered up if heal-
ing is to occur.) ἀ e melodrama populates this scenic background with 
characters who then displace their feelings of humiliation and triumph 
onto one another using mechanisms of projection and introjection dis-
cussed throughout this book.66 We thus see in melodramas of human rights 
that torture itself would have been mere physical exercise were it not for the 
interrogator’s projective identification with the inflicted pain as something 
that he completely understands but does not feel. ἀ e victim’s subsequent 
confession under torture, as well as his resistance to it, would then become 
an introjection of the interrogator’s presumed desire to hear certain things 
but not others. How, then, are we expected to read the interrogator’s con-
fession of torture to the TRC?67 In the melodrama of the TRC titled Perpe-
trators Hearing, the torturers (such as De Kock and Benzien) confess to 
insensitivity—not having felt the pain they projected onto their victim. As 
a result of this confession they now profess to admire, rather than despise, 
the victims who underwent that pain.



68 | wAys oF wiNNiNg

Without questioning the possibility of such individual transformations, 
we must note that the confession of torture elicited by truth commissions is 
no less fictitious (and no more true) than confessions elicited under torture 
may have been. Peter Brooks’s sequel to his study of melodrama, Troubling 
Confessions, argues that confessions of the pain one felt and the pain one 
caused are both equally fictitious. “Confessions,” he says,

no doubt speak of guilt, but don’t necessarily speak the guilt. . . . ἀ ere is prob-
ably something true in most confessions, but the kind and nature of that truth 
is not always evident—and not always evidence. At worst . . . the performance 
of confession . . . produce[s] the guilt needed in order to confess.68

ἀ e former torturer is not, however, the only one expected to produce the 
feelings needed by the melodramatic genre of the truth commission. A tor-
ture victim must himself project feelings of triumph, which may take the 
form of forgiveness (if he is capable of it) or, at the very least, of vindication. 
We who watch the melodrama are also under an imperative to have certain 
feelings and not others. For us not to show compassion for the torments of 
past victims would be reprehensible; for us not to profess admiration for 
the moral qualities of those who underwent such torments would also be 
blameworthy. Worst of all, however, would be for us, as onlookers, to take 
pornographic pleasure in depictions of their pain as the torments of a Hell 
that might have been enjoyable to souls safely ensconced in an authoritar-
ian Heaven. (What conception of Heaven is not authoritarian?)

ἀ e TRC must be considered the high-water mark of fin de siècle Human 
Rights Discourse because it largely succeeded in getting participants and 
onlookers to profess the feelings it made imperative and to disavow the 
feelings it made criticizable. In its Report the TRC listed twenty thousand 
traumatized victims, mostly combatants in the revolutionary struggle to 
defeat apartheid, and mentioned in only a general way the millions more 
(presumably nonarchived) victims of apartheid and the systems of racial-
ized exploitation that preceded it.69 Although the commission’s stated pur-
pose was to make continuing beneficiaries of apartheid more sympathetic 
to the needs of the poor when future redistributive measures are consid-
ered,70 its effect was to give these beneficiaries hope that large numbers of 
nontraumatized victims would be inspired and humbled by the public 
example of victims who suffered real pain and yet escaped moral damage.

In the TRC’s melodramatic version of the truth, those victims who were 
named and later reconciled became the official heroes of past struggle, but 
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all who suffered could vicariously share their triumph by considering it a 
moral victory for victims generally. Berlant criticizes this conception of 
moral victory as “a logic of fantasy reparation involved in the conversion of 
the scene of pain and its eradication to the scene of the political itself ” (p. 
57). ἀ e fantasy she describes is not necessarily that of the victim of injus-
tice; it primarily exists in the mind of the anxious beneficiary, still haunted 
by the specter of revolutionary politics,71 and is a public form of the “mock 
reparation” that has been discussed.

Nonrevolutionary Closure
ἀr oughout this book I ask whether the cost of achieving a con-

sensus that the past is evil is to agree, also, that the evil is past. ἀ e TRC 
clearly attempted to do both in its model of justice-as-reconciliation. But, 
by reducing the scope of social injustice to pain and the scope of political 
evil to cruelty, it largely failed to confront the forms of structural injustice 
produced by apartheid that continue after majority rule. Quite possibly the 
TRC succeeded in persuading the beneficiaries and perpetrators of apart-
heid that the past was evil. Banal stories of pain and acknowledgment will 
often serve this purpose for a time. But that consensus will not last unless 
the beneficiaries also come to believe that the time of evil is now past in 
the lives of those who suffered under apartheid. For many South Africans, 
however, the pastness of apartheid is not a fact but rather an ideological 
construction that rationalizes their continuing disadvantage.

My ideological critique of Human Rights Discourse is that it continues, 
rather than transcends, the counterrevolutionary project to the extent that 
victims of the old regime let its beneficiaries keep their gains in the new. 
ἀi s is, I believe, a moral advance over the uglier forms of counterrevolu-
tion—it allows reconciled victims a moral victory—but it remains a politi-
cal compromise that gives beneficiaries more long-term security than they 
might have gotten through counterrevolutionary means.

Do my misgivings about justice-as-reconciliation make me nostalgic for 
the revolutionary project of the twentieth century? Yes, in the limited sense 
that we need to oppose, politically and ethically, the ways in which Human 
Rights Discourse protects the beneficiaries of past injustice. I believe, how-
ever, that an adequate successor to the revolutionary project must begin 
with the recognition that moral victory is a sine qua non for political vic-
tory—but without thereby dropping the demand for distributive justice. 
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For me, the salient question would be how to reconcile the moral attitudes 
that make it possible (and legitimate) to engage in revolutionary struggle 
with the moral attitudes that make it possible (and legitimate) to stop.

A loss of sympathy for justice-as-struggle was, I think, a moral blind 
spot in the sensibility that Shklar, Kateb, and many other advocates of  
victim-based approaches to human rights brought to the fin de siècle 
understanding of the twentieth century’s cruelties.72 Aristotle famously said 
that tragic catharsis evokes both fear and pity. My argument is that the 
social melodramas of reconciliation allow continuing beneficiaries of injus-
tice to pity victims without fearing them, because the victims’ grief is now 
disconnected from their sense of grievance. ἀ e flawed idea behind the 
TRC is that those who rule will do so in the name of victims who have 
ceased to struggle. In this respect, the TRC Report represents what hap-
pened to the beneficiaries of apartheid in South Africa as an opportunity 
for redemption instead of retribution. Was the TRC a failure because, over 
a decade later, the beneficiaries of apartheid have moved on with little 
redemptive sacrifice or penance for the past?

On balance, I believe, the TRC must still be considered a success to the 
extent that it allowed many black South Africans to claim a moral victory 
over apartheid. I do not refer here to the relatively small number of victims 
who personally found forgiveness during the hearings or to the larger num-
ber who may have done so while observing them. ἀ e collective moral vic-
tory over apartheid was, rather, achieved through national discussion of 
the miraculous nature of what was happening.73 In this respect the TRC 
process transfigured a nation that had long lived in a state of disgrace. ἀi s 
is, perhaps, all that it could mean for an old score to be settled in the short 
run.

Long-term moral victory is impossible, however, if the claim to justice is 
fully and finally foreclosed. Archbishop Tutu has consistently recognized 
this. Although he opened the TRC by saying that its task was closure (“to 
lay [the] ghosts of the past so that they will not return to haunt us”),74 he 
closed it by holding forth the possibility of future justice and warning darkly 
of the alternatives. ἀ e archbishop clearly meant this warning to be taken 
seriously. His introduction to the supplementary volumes of the TRC 
Report (2003) called the project of reconciliation a “sham.”75 On the matter 
of reparation, he elaborated in a press interview as follows:

ἀ ey (victims) have waited long, too long for their reparations. . . . ἀ ey go to 
work in town, which is still largely white . . . they leave that to return to the 
squalor. I cannot explain why those people do not say to hell with Tutu and 
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the Truth Commission, the Mandelas and all these people. To hell with these 
people. We are going on a rampage. And my white compatriots still take that 
for granted.76

On the tenth anniversary of the TRC in 2006 the archbishop and Charles 
Villa-Vicencio (who as TRC research director was responsible for the Report) 
called redistribution and reparation the commission’s “unfinished busi-
ness.”77 ἀ ey also endorsed the efforts of the TRC’s chief prosecutor Dumisa 
Ntsebeza (who in the end had prosecuted no one) to bring suit in U.S. 
courts under the Alien Tort Claims Act against corporations profiting from  
apartheid.78

Such misgivings were not, however, widely noted outside South Africa. 
ἀ e dominant view was that of the TRC’s deputy chair, Alex Boraine, who 
continues to present it as a model for bringing “closure” to historical injus-
tice elsewhere.79 What follows if, as Archbishop Tutu now believes, the TRC 
has not brought closure? Are the alternatives to closure what he called a 
“rampage” of vengeance? Another call for forgiveness? A wish to forget?

Tutu’s political theology allowed most South Africans to believe that 
they had the gift of extra time—that the final reckoning with apartheid was 
deferred. Now that the ANC’s moral victory is eroding (along with the mul-
tiracial consensus it produced), there is increasing reason to believe that 
time is running out. How, then, should we view his legacy for the politics of 
the twenty-first century?

To call his view a secularized theology is not itself a criticism. ἀ e phi-
losopher Hans Blumenberg points out, as we have seen, that secularization 
is a “reoccupation” of the space left empty by Christian theology.80 What we 
seek in such a space is not justice as such: there would be no further need 
for world-transformation if the decisive events in our history (the Holo-
caust, Hiroshima, apartheid, etc.) “have already occurred” (pp. 134–35). In 
confessing the present truth of these events, we seek the mysterious quality 
that St. Paul called “justification.” ἀ e philosopher Paul Ricoeur explains 
that being justified is “something that comes to a man—from the future to 
the present.” If declaring sinners justified was the religious message of 
Christ’s death, then secularizing it means postponing justice long enough 
so that individual “justification” (getting one’s own story straight) is still 
possible.81

ἀ e TRC superseded the conviction that it is already too late to be 
saved82 by giving South Africans time to feel justified. During apartheid, as 
the Pauline logic goes, the beneficiaries of evil hid behind the letter rather 
than the spirit of the law and felt righteous because they had been law-
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abiding. ἀ e religious message of the TRC is that South African beneficia-
ries must recognize that their everyday functioning under apartheid had 
been invisible to them as sin. At the same time, however, victims must also 
stop believing that legal recourse was appropriate for sins of the past. ἀi s 
step beyond reliance on the law changed everything by requiring “an abso-
lution that does not remove from the world the consequences of . . . guilt.”83 
ἀ e TRC gave beneficiaries of apartheid an opportunity to feel at once 
responsible and absolved (guilty and forgiven), which is a secular version of 
feeling “justified” in Paul’s sense.84

sorrow and Disgrace
We have seen that the moral register of the TRC, and other stagings 

of transitional justice, is not that of justice in its ordinary sense: it is not 
retributive justice (the perpetrators should be punished); it is not repara-
tive justice (the beneficiaries should pay). And, unlike theories of basic jus-
tice, such as that of John Rawls, theories of transitional justice do not ask 
why there should be disadvantaged social positions. (Under what condi-
tions could there be inequality without victimization?) ἀ e moral register 
of transitional justice is social melodrama, perhaps a kind of poetic justice, 
if it is justice at all.

In social melodrama the plight of undamaged victims is represented in 
hyperrealistic and graphic detail as a struggle between good and evil. ἀi s 
aims, as we have seen, to make us feel bad, but in a good way, as compas-
sionate witnesses. Compassion is pathos without sorrow that creates a 
broad potential audience for melodrama. As escapist entertainment, melo-
dramas of social justice stir fantasies of rescue that reassure their audience 
of its innermost virtues. Social melodrama is aimed at those who may want 
to feel compassion for the conditions described, but haven’t yet, because 
recognizing those conditions also makes them feel afraid. Here the victim 
is always good (morally undamaged by suffering) and thus poses no threat 
to persons in the onlooker’s social position who would believe themselves 
capable of similar compassion once their fears are eased. Very frequently 
the victims portrayed are helpless women and their children, and the clear 
implication is that these children, unless rescued, may well grow up to 
become unreconciled victims eventually capable of becoming perpetrators 
themselves. In such a morally complicated situation there is heightened 
pathos for the loss of innocence to come. John Coetzee’s novel, Disgrace, 
provides a view of South Africa’s transition that is antimelodramatic.85 For 
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his disgraced protagonist, David Lurie, the question is not whether we are 
sorry but “what are we going to do now that we are sorry?”86

In early Christian writings the moral valence of the sorrow that comes 
after renouncing sin can be either positive or negative.87 Positive sorrow is 
said to come from God and to be a source of repentance and eventual bless-
edness. ἀ ose who feel it are therefore praised and comforted by early 
Christian writers.88 But there is also in the monastic tradition a blamewor-
thy sorrow—the way of feeling bad that Saint Gregory of Nyssa ascribes to 
Cain and Judas.89 Saint John Cassian described this second kind of sorrow 
as “harsh, impatient, rough, full of rancor and barren grief and punishing 
despair, crushing the one whom it has embraced and drawing him away 
from any effort and salutary sorrow.”90 It is marked by a belief that the con-
dition of the human sinner is never to be sorry enough. Bad sorrow always 
wants to be sorrier than it is; it always fears that it will deaden and decay 
because it comes from renouncing sin without believing in redemption. 
ἀi s describes the sorrow felt by ongoing beneficiaries of past injustice who 
ease their anxieties by expressing heightened compassion.

Walter Benjamin anticipated my criticism of compassion as a numbing 
form of sorrow by associating it with the monastic sin of acedia. Acedia was 
manifested in monks as a slowness to perform penitential tasks.91 Here the 
ascetic monk comes to believe that he is shunning worldly goods as though 
they were evil to no end—that he is not redeeming himself and that all his 
abstinence and penitence will have had no meaning in the afterlife.92 ἀ e 
Desert Fathers93 moralized against acedia as the specific form of sin that a 
penitent commits if his sadness (tristitia) substitutes itself for work.94 ἀi s 
fills him with shame, they said, which he allays by endlessly commiserating 
with the problems of his fellow penitents as a diversion from performing 
his own penance.95 For this reason they considered acedia to be a sin in 
itself—the sin that comes after giving up sin without doing what comes 
next.96 In acedia, however, the monk feels bad about feeling good—and the 
sin of moral torpor (crushing boredom) becomes in this way its own pun-
ishment.97 My critique of humanitarian compassion is slightly different: I 
argue that it makes us feel good about feeling bad, creating the delusion 
that compassion is its own reward.98

Coetzee’s Disgrace is not merely about disgrace but also about the now 
archaic concepts of acedia and tristitia. Although he does not use these 
words, his great theme is the gap in works that lies between becoming peni-
tent and achieving redemption. ἀ e question raised throughout Disgrace is 
what it means to have more time after the sinning stops. What kind of state 
are we in, Coetzee asks, when the words of confession and apology do not 
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reconcile, expiate, heal, or comfort?99 If disgrace is what comes between 
acknowledging that the past was evil and putting evil in the past, then ace-
dia is the sin of spiritual lethargy that comes from being bored with that 
acknowledgment. Coetzee’s novel raises questions about whether, and in 
what ways, such boredom can be overcome. It suggests that whipping up 
retrospective feelings of compassion for victims merely makes one’s dis-
grace seem all the more inevitable. If so, acedia might be overcome by peni-
tential works that do not require self-conscious identification with past 
victims, such as Lurie’s care for animals in the novel.100

ἀ e treatment of animals is, for Coetzee, the paradigm of a moral differ-
ence between penitence as an imperative to undergo sorrow and bearing 
compassionate witness as a way of feeling sorry.101 His next novel, Elizabeth 
Costello, asks what it really means to use “the language of the stockyard and 
the slaughterhouse” to characterize the crime of Auschwitz as treating 
“people like animals.” Does it mean that we must identify with (imagine 
ourselves in the place of) victims at Auschwitz? Or that we must refuse to 
be bystanders today when we are surrounded by stockyards and slaughter-
houses about which the beneficiaries profess to not really know (“in that 
special sense”)?102

ἀ e compassionate carnivore, who disregards the abbatoir while con-
tinuing to eat meat is, for Coetzee’s protagonist, Elizabeth Costello, the fig-
ure of the passive beneficiary (the Good German) par excellence.103 Where 
animal suffering is concerned, “pain is pain.” ἀi s claim on behalf of animal 
rights is at the core of a conception of human rights, which seeks to make 
us better able to imagine bodily pain that is not our own.104 Coetzee brings 
this point back to the sin of compassion-fatigue that could follow confess-
ing the world’s indifference to Auschwitz.105 Compassion-fatigue clearly 
stands in relation to Auschwitz as acedia once stood in relation to sin. ἀ e 
figure of Elizabeth Costello illustrates what it might now mean to battle 
acedia through a militant refusal to acquiesce in the infliction on any sen-
tient being of the treatment humans now accord to animals. ἀi s position 
(which Coetzee may well endorse) can also be read as a reductio ad absur-
dum of the view that the object of ethics is to produce compassion in the 
beneficiaries of suffering.106

Is compassion for suffering as such, whether human or animal, the form 
that penitence should take after Auschwitz? Is a life of heightened empathy 
the way to sustain a robust politics of sorrow? Such a view is persuasive 
only if we invest what the literary scholar Carolyn Dean calls “the fragility 
of empathy” with the full moral condemnation once directed at acedia. 
Curing such moral torpor would then require a tireless search for new sites 
of suffering that would revive our feeling for the past suffering about which 
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we did nothing and thus hold off the return of indifference. Our priestly 
intercessors in the cultivation of the feelings that replace acedia would be 
those journalists and photographers who can help us imagine how victims 
really feel and model how it looks to feel for them.107

Feeling sorry for others, however, plays only a minor role in the core 
medieval texts on overcoming acedia. Cassian discusses “the shedding of 
tears,”108 but these are tears of compunction for one’s own bad feeling rather 
than compassion for the innocent suffering of others.109 In these modern 
Benedictine texts, recuperating the thought of the Desert Fathers, tears are 
a “stage” in the mortification of the sinner, leading to a purification of feel-
ing. But here the goal is not, as in compassion, to achieve intensified feeling 
but, rather, a form of condescension in the precise sense of imitating Christ’s 
looking down from the cross.110 As an imitation of Christ, the tears of the 
penitent are not for innocent victims but for guilty sinners who have been 
saved.

Outside monasticism, the medieval church prescribed a range of peni-
tential rites far wider than the auricular confession and private absolution 
practiced today. Penances could be public as well as private, communal as 
well as individual, and could consist of pilgrimages and tariffs as well as 
prayer. ἀ e historian Mary C. Mansfield notes that medieval rites of pen-
ance played a central role of “communal peacemaking” and “diplomacy,” 
where they where a “face-saving religious ritual” that fostered reconcilia-
tion within and between communities. An important purpose of these rites 
was not only the cancellation of guilt before God but also what Mansfield 
calls “the public humiliation of sinners.”111

Mansfield points out that, “by 1200, there were three types of penance: 
private penance, nonsolemn public penance, and solemn public penance.” 
In stressing its political function she notes that “confession of public sins 
obviously does not reveal anything that man or god does not know; instead 
it implies submission to the discipline of the church.”112 Nevertheless, the 
practice of public penitence in medieval cities raises the question of what 
could it mean to take seriously the idea of being sorry for the past. If this 
acknowledgment is genuine, what should we then do?

sorry states
In European thought the concept of Purgatory is still the source of 

most of our ideas about what it means to stop sinning without achieving 
grace. Purgatory took hold in Catholic thought in the late twelfth century 
as an alternative to damnation for those, like the “beneficiaries” of evil, 
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who repented their sins too late to be saved or whose postbaptismal vices 
(including the sin of acedia) were ultimately redeemable.113

According to the historian Jacques Le Goff, “Purgatory is a place, but it is 
also a time, since one definition of Purgatory is that it is a Hell of limited 
duration.”114 Purgatory is also, according to Le Goff, a “sphere of penance on 
the borderline between spiritual life and material and social life.”115 Spiritu-
ally the denizens of Purgatory are recipients of God’s grace who have con-
fessed and repented of sin. ἀ eir time in Purgatory, however, is marked by 
the material consequences of the evil for which they were responsible: it is 
taken up with prayer, corporeal suffering, and works of penitence.116 More-
over, Purgatory is understood as both a place and time where the extent of 
the penitent’s suffering and work can be mitigated by the prayers, sacrifices, 
and indulgences of those who survive.117 In addition to making remem-
brance a spiritual contract between named individuals, living and dead, the 
concept of Purgatory gave “work” a new moral meaning.118 ἀ e work of 
prayer, abstinence, and self-mortification became something the monastic 
orders were willing to sell for a fee—they claimed to act not merely on 
behalf of their own salvation but to redeem the named individuals in Pur-
gatory with whose remembrance they were charged. In its medieval origin 
the moral significance of work was thus a two-way relationship between the 
living and the dead based on memory, penitence, and the redemptive value 
of pain.

Based on the foregoing account, the genealogy of several of the concepts 
at stake in my general argument about the afterlives of evil can be traced to 
the concept of Purgatory:

 • Suffrage. In its medieval Christian origin, suffrage (the vote) is an interces-
sory prayer for the soul of a sinner. Souls in Purgatory sought the interces-
sions, or votes, of Saints (the already saved), who could speed the prayers of 
sinners to Heaven. No less important, however, were the suffrages of those 
whom one had loved and of those whom one had injured. From this idea 
we can derive the notion that the suffrage of victims matters, especially in a 
political order recovering from past evil, and that the idea of mass suffrage 
is rooted not only in Athenian democracy but also in a Christian political 
theology (such as that of Lincoln) in which all are, equally, sinned against 
and sinning.

 • Tolerance. What is required to save a soul in Purgatory is the granting of 
an indulgence or dispensation for sin. Another word for this is “tolerance.” 
ἀ us tolerance, in its medieval origin, is a response to penitence and makes 
forgiveness depend on one’s willingness to pay, hence linking mercy to a 
type of justice.
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 • Confession. Both the auricular confession of sin and the public expression 
of sorrow are preconditions for entering the state of Purgatory. Without 
confession, and consequent sorrow, the sinner’s prayers and works will not 
count toward salvation.119

 • Exomologesis. ἀ e practice of exomologesis required the sinner to hum-
ble himself in sackcloth and ashes, abjure ordinary pleasures of food and 
drink, and (through constant prayer) abase himself by glorifying God.120 As 
a ritual of public penance, medieval exomologesis also functioned as a trial 
run for Purgatory.

 • Sadness. To be truly sorry is also to be sad. Sadness (tristitia) is itself a state 
of sin as well as the lethargic moral condition (acedia) of those who have 
withdrawn from sin.121 It is thus the affective condition of souls entering 
Purgatory.

 • Work. Penitence requires works (satisfactio operis) to overcome the leth-
argy typically associated with renouncing sin. As a theological concept, 
work was the invention of medieval monks (both anchorite and cenobite) 
to overcome the torpor that follows after sin and which is itself a sin. ἀ e 
intense moral value attached to willingly performed work (not the labors 
of slaves or serfs) rested on the premise that such self-inflicted suffering 
was necessary to the purgation of sin. Morally valuable work was thus per-
formed in sadness but with the ultimate hope of redemption.122

Suffrage, tolerance, confession, exomologesis, sorrow, and work are spir-
itually intense disciplines, involving agony, ecstasy, and prayer, but only in 
rare exemplars (of which St. Francis was one) did they elicit the sinner’s 
compassion for other sufferers. Compassion itself was not considered mor-
ally valuable—although it might be a sign of divine grace—because the 
capacity of a medieval sinner to accept and withstand pain was a necessary 
element in his redemption. ἀ e holy sufferer was thus an object of admira-
tion, not of pity. Sorrow, both divine and human, was reserved for human 
sin itself and not the pain a merciful God required as expiation.123 As a vir-
tual participation in the suffering of his world, compassion drives out the 
bystander’s indifference; in doing so, however, it also promises relief. Like 
medieval souls in Purgatory, the modern objects of media compassion now 
receive suffrages from all mankind in accordance with the salvific message 
of Human Rights Discourse.

But who is to be saved in our postreligious version of Purgatory inter 
vivos—the perpetrator, the victim, or the compassionate witness? Coetzee 
ends Disgrace, as we have seen, with a vision of his protagonist doing good 
works for dying animals without self-pity or complaint; these figures reso-
nate with the depiction in Human Rights Discourse of the humanitarian 
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aid worker who devotes his life (or precious youth) to solitary and neces-
sary service in places like Darfur.124 ἀ e exceptionality of their work is, I 
think, an essential part of the story—those of us who bear witness are not 
expected to see them as exemplary precursors on a path to redemption that 
we must all eventually follow; their examples of how a turn toward works 
would look tend, rather, to reinforce the sense of helplessness and futility 
that a compassionate witness is generally meant to feel. Despite (perhaps 
even because) such saintly figures exist in Human Rights Discourse, I 
would continue to argue that its real aim is to reassure the compassionate 
witness of his own redemption.

What would it mean to think of Purgatory as a state that is not merely 
moral and spiritual but also political? And what would it mean to think of 
political states as forms of Purgatory? Dante’s Purgatorio, an account of 
how belated penitents can redeem themselves, provides a useful contrast to 
today’s Human Rights Discourse. ἀ e inhabitants of Purgatory, as Dante 
describes them, suffer greatly, but they also see their suffering as a means of 
relief from the burdens of the past. ἀ ose who once sought sin, he says, 
must now seek suffering.125 Such souls do not call forth Dante’s compassion, 
and those he meets tend to moralize against anyone who would feel sorry 
for them. Purgatory, for them, is a workplace that allows hope that their 
penance may finally be accepted as sufficient, and Dante’s up-to-the- 
minute report on their progress is that sorrow conjoined with hope requires 
work. ἀ e suffering they seek, moreover, is not everlasting: it is of limited 
duration and diminishes over time.126 ἀ e difference between Hell and Pur-
gatory, according to Dante, does not hinge on the sin itself but rather on the 
difference between punishment seen as deserved suffering without hope 
and penance seen as deserved suffering that leads to expiation.127

Is the state of Purgatory, as Dante describes it, also a description of the 
appropriate moral attitude for survivors of an evil time for whom repen-
tance came too late? Our answer to these questions must be mixed. ἀ e too-
lateness of repentance is a topic mostly avoided by the mainstream literature 
on transitional justice, which is addressed to former bystanders who now 
believe that they might have acted differently had they felt then the compas-
sion for victims that they feel now. But compassion for past victims is itself 
an experience of lag between the end of evil and the time of justice, based 
on the assumption that patience is required of the victims. In Dante’s Purga-
tory, by way of contrast, belated sorrow is one’s ticket of admission. ἀ ereaf-
ter one’s own works, supported by the suffrages and tolerances of others, 
become the way out—the path to purgation. Impatience on the part of sin-
ners is the dominant mood in Purgatory—a feeling that it is (almost) too 
late to make things right and that the time has come to hurry.
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ἀ e need for a purgative element in political transitions (even those that 
make no claim to revolutionary significance) is why I focus throughout this 
book on the moral psychology of continuing beneficiaries of past evil who 
no longer condone it. For them, I have argued, believing that the past was 
evil is only the beginning, not the end, of the necessary transition. Here I 
disagree with liberal approaches to transitional justice, which rest heavily 
on the assumption that changed belief is a goal worth achieving for its own 
sake. ἀ ese theories assume that it is never too late for repentance and 
always too soon for justice. I assume, along with Dante, that, even when 
repentance comes too late, justice can never come too soon.

My concern is not with the validity of transitional justice as an indefinite 
deferral of justice on the time line of eternity, but with how an apparently 
secular “reoccupation” of that theology makes the present seem more legit-
imate than the past, whether or not justice happens in the future. Here, I 
would suggest, many white South Africans who engaged with the TRC pro-
cess as it actually occurred would equate salvation with having simply “got-
ten off,” because they converted just in time—before a final reckoning.128

Dante’s account of Purgatory is, however, equally limited as a path to 
social justice. It makes no assumption, for example, that an individual’s 
purgation of sin of Purgatory must take a form that is beneficial to others 
whom he meets along the way.129 Although Dante’s conception of Purgatory 
tells us who should pay the price of penance (and how they should think of 
themselves while doing so), it tells us nothing about who (if anyone) should 
benefit from the heavy price that the penitent should be willing to pay to 
save his own soul. ἀi s is not to say that purgatorial practice altogether 
ignores interpersonal redistribution. ἀ ere are traces of redistribution in 
the idea that living descendants must pay something to speed the expiation 
of past generations as well as in the complementary idea that dying sinners 
are obliged to bequeath alms to the living who will intercede for them. ἀ e 
moral argument for almsgiving, however, stresses that the purchase and 
performance of sacramental good works (such as masses said in remem-
brance of the dead) are more important than help for those who suffer in 
life. St. ἀ omas More, for example, opposed using church wealth for the 
poor by arguing (as paraphrased by Steven Greenblatt) that “the miseries of 
the poor are vastly exceeded by the unspeakable miseries of souls in Purga-
tory, and the good that alms can do for the living is vastly exceeded by what 
the same alms can do for the dead.”130

More’s notion of redistributing wealth to save the dead is a striking alter-
native to contemporary views of social reconstruction that encourage  
the living, as survivors of evil, to regard themselves as saved. ἀ e analogy 
between transitional justice and Purgatory thus raises questions that in a 
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secular context are essentially redistributive: Who must gain from the sac-
rifices and works required to expiate the past? ἀ ese questions are essen-
tially ways to limit our concern with redeeming the dead to issues of 
political identity that can be set aside in the name of future interests.

Justice as Afterlife
A great achievement of Western modernity was to put relations 

among the living at the center of concerns about justice. ἀ e high-water 
mark in this development was the French Revolution’s Declaration of the 
Rights of Man, which rejected in the name of human rights the custom-
ary rights that functioned as a dead hand of the past. Jeremy Bentham said 
that the Declaration had been mistaken to state a forward-looking politics 
of interest in the backward-looking language of rights. ἀ e future-oriented 
concept of utility would allow the living to produce the greatest possible 
good, or at least what is best for the greatest possible number of them; 
the backward-oriented concept of rights would cause permanent conflict 
between the distinct historical identities that define winners and losers in 
the present. ἀ e fundamental difference between identity and interest—
history and happiness—could not, according to Bentham, be elided by 
such “nonsensical” concepts as the Rights of Man.131

Most present-day liberals would agree with Bentham that the confusion 
of interests and identities causes ongoing political disorder, but many 
believe that the concept of human (as distinct from historical) rights can 
facilitate the transition from identity to interest politics. Here the need to 
move from identity to interest politics becomes part of the rhetoric of post-
ponement—liberals invoke it to perpetuate the effects of past injustice on 
the basis of society’s need to move on while refusing to address the ways in 
which forward-looking interests are themselves the products of past his-
torical identities from which illegitimate advantages were reaped. (What-
ever Bentham’s shortcomings, he did not believe in postponing justice.)

We can best address the complexities of transitional justice by speaking 
of them metaphorically as “afterlives of injustice.” ἀ ere would be no prob-
lem of postponement if we had only interests but no identities or only iden-
tities but no interests. ἀi s would occur if we were to imagine ourselves in 
a hypothetical “original position” in which everyone was not yet born132 or a 
hypothetical “final position” in which everyone is already dead.133 But poli-
tics as we know it arises because we are in neither the original nor the final 
position. We are, rather, alive—already born but not yet dead—and our 
lives are partial continuations of the identities of others who lived before. 
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ἀ e living approach one another with undeserved gains, unsatisfied griev-
ances, and unmitigated disgrace that it is already too late to undo. ἀ ey are, 
in this sense, the expected future of an unforgotten past. In another sense, 
however, the living have also come too soon for final justice.

ἀ e genius of the TRC was to reconceptualize what would otherwise 
have been a mere compromise as, rather, the redemption of a time. Before 
the compromise, it was said, each side believed it was too late for the apart-
heid regime to change: revolutionaries believed that revolution was long 
overdue; counterrevolutionaries believed that they had already been judged 
and condemned. ἀ e compromise, however, showed that there was still 
time for apartheid’s beneficiaries to avoid final judgment and for its victims 
to escape moral damage. In South Africa the project of transitional justice 
was not necessarily a way to produce more justice, but it was certainly a 
way to produce more time.

But what does it mean to have more time, and how is this time different 
from the time that came before? It means, at the very least, that the time is 
no longer right for revolution, if it ever was. Beyond this, however, it is not 
clear whether that time is past or still to come. ἀ e TRC left open the ques-
tion of what followed from the fact that the beneficiaries of apartheid still 
had time to change. Did it mean that it was now too late for revolution? Or 
did it mean that South Africans now had a second chance? ἀ e transition 
from Mbeki to Zuma suggests South Africa’s partial return to the once nor-
mal political cleavages based on race and class and a new concern with 
whether the country is to be ruled by those who were morally damaged by 
a past that is not yet entirely past.134

ἀ e idea that transitional time can be indefinitely prolonged leads to the 
example of the postslavery U.S., which constitutionalized the idea of a per-
manent recovery. We must now consider what this meant as the U.S. stands 
at its own Mandela moment—the election of a president with overwhelm-
ing black support who did not, thereby, provoke overwhelming white oppo-
sition. Many whites—a near majority—voted for Obama, and many Re- 
publicans described his victory as a moment of national redemption rather 
than historical reproach. Did this mean that our 150-year period of recovery 
from slavery was finally over, that change had come? ἀi s claim hinges on 
the historically exceptional character of Mandela/Obama as undamaged 
victims and the unexpected capacity of beneficiaries to recognize them as 
such and set aside their fear of being treated as would-be perpetrators. At 
such apparently self-legitimating moments, the struggle over historical 
redress is arguably transcended by the hope for national regeneration.

Chapters 1 and 2 have explored the political logic of such miraculous 
moments as exceptions to the claim that real change must be revolutionary 
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in the simple sense that beneficiaries of past injustice do not emerge as win-
ners. Here the victims’ triumph over moral damage leaves beneficiaries rela-
tively secure in their material gains. I have suggested throughout that claims 
of legitimation-by-miracle must be understood alongside other types of 
temporal legitimation in which the present time appears as normal in con-
trast to some past (and/or future) time. Claims about a national “miracle” 
privilege the now as the time of exception—“we are the ones we have been 
waiting for”135—in much the way that belief in a national “emergency” does. 
ἀ e two can indeed converge to the extent that they depend on the excep-
tional character of a charismatic leader who brings moral regeneration at a 
time of peril. Carl Schmitt thus saw such moments of “self-empowering 
novelty” as filled with the “audacity and joy in the danger of having no need 
for justification” (my emphasis).136 ἀ at danger, of course, can consist of 
infinitizing the moral virtue of the leader but also of hypervigilance for signs 
of moral damage, such as racism, corruption, or dictatorial tendencies. 
(Speaking of “a Hitler” conveys the dual sense that a self-legitimating leader 
could claim extraordinary powers, on the one hand, and for this very reason 
be exceptionally vulnerable to political assassination, on the other—sic sem-
per tyrannus.) To the extent that a Mandela or Obama show themselves to 
be undamaged by not being antiwhite and pro-redistribution, they will give 
questions of race, class, and political corruption a heightened, now-based 
salience for successors’ governments (such as those of Mbeki and Zuma), 
which must decide whether to take up or avoid the question of reconstruc-
tion.137 Racism can here be renewed in the form of antiracism and class 
exploitation continued as an expansion of free markets. ἀ e basis of this 
argument is that the moral regeneration of beneficiaries has already 
occurred and that the present is not a continuation of the past.

ἀ e U.S. after Lincoln was the historical laboratory for such develop-
ments. Chapter 3 steps backward in time to explore the significance of Lin-
coln’s legacy for the late-twentieth-century project of transitional justice.



Permanent Recovery
South Africa’s politics of “closure” is not the only form that transi-

tional justice can take: it is also possible to defer closure in order to make 
permanent the project of national recovery. ἀi s was the path eventually 
taken by post–Civil War America, where the historical victims of slavery 
could never claim to be a national majority and now claim to have finally 
“overcome” only as a consequence of Barack Obama’s election as president.

For most of its history, however, the United States has been an aspira-
tionally liberal political order that made the transition from slavery a per-
manent part of its constitutional identity. When viewed from the perspective 
of South Africa’s still unfinished transition, the checkered history of U.S. 
constitutional development sheds light on how the consequences of a mor-
ally unacceptable past can be simultaneously perpetuated and transcended. 
ἀi s chapter considers the U.S. experience of prolonging transition (perhaps 
indefinitely) as both a positive and negative prototype for recent attempts 
to end evil by postponing justice.

Viewed narrowly, the official period of Reconstruction in U.S. history is 
atypical of the recent democratic “transitions” discussed elsewhere in this 
book. ἀ ere was no negotiated transfer of power and no prior agreement 
on alternative forms of justice (or alternatives to justice) that would allay 
the fears of former rulers and their beneficiaries who relinquished power to 
avoid the horrors of protracted civil war. We Americans actually fought our 
Civil War, and our period of postwar Reconstruction was a form of victor’s 
justice that impeded reconciliation between North and South for as long as 
it lasted. When sectional reconciliation finally occurred, decades later, it 
came at the cost of abandoning the effort to achieve a semblance of justice 
for the victims of slavery and their descendants. ἀ at project was sus-
pended for nearly a century and remains unfinished today.

3
lIvIng on
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Unlike more recent democratic transitions, the U.S. failed in the after-
math of the Civil War to produce an official moral narrative about its unfor-
gotten past. ἀ ere was, as we shall see, only one full prosecution of war 
crimes committed against combatants and little effort until recently to doc-
ument the historical record of slavery and its effects.1 ἀ e U.S. Civil War put 
to rest the question of slavery, but, as Kirk Savage says, “ἀ e question of 
what this nation had become without slavery remained, and still remains, 
unsettled.” Our period of Reconstruction left war memorials of various 
kinds, including the Civil War amendments to our Constitution.2 ἀ e Civil 
War amendments were, however, ambiguous in their historical meaning. 
ἀ ey could be read at different periods and from different perspectives as 
both an amnesty for the past and an aspiration for the future, like the work 
of recent truth commissions that combine forgiveness with a pledge of 
“nunca más.”3

temporalities of transition
ἀ e preceding chapters have considered the special characteristics of 

transitional time: the time after evil has been brought to a close that is still 
a time before justice. I have argued that transitional justice is not another 
paradigm of justice—an answer to the question of who does what to whom 
for whom and at whose expense. ἀ e project of transitional justice is con-
cerned instead with the temporality of justice—what will have happened if 
the past is properly understood; what would have happened had we known 
then what we now understand. If successful, this project of intertemporal 
reconciliation makes the continuing absence of justice today more accept-
able than it would have been when evil prevailed.

I have thus contrasted transitional justice with revolution—which it 
defers. ἀ e occurrence of revolution—the belief that it has occurred—
means that “more of the same” is no longer sufficient to legitimate the 
future. Between past time (T1) and future time (T2) there will now have 
been a revolutionary time (TR) that is a special exception to normal time. 
(TR) interrupts the past and refounds the future by bringing about an irre-
versible breach between “now” and “then.”

ἀ e concept of revolution as a new beginning is thus, and always has 
been, the limit point to be excluded from the domain of transitional justice. 
In revolution, what Walter Benjamin calls a “summary” judgment is made 
on the past:4 that judgment’s presumed legitimacy sums up the moral mean-
ing of the past and becomes the legal basis of a new political order that fol-
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lows.5 ἀi s concept of a revolutionary moment is not alien to the U.S.: we 
Americans grow up with it. In our refounding as an independent state there 
was not (at least in retrospect) a period of transition between the time when 
we were ruled by the bad old King of England, and the moment when We 
the People came to rule ourselves.6

A theory of transitional justice would cover the entire domain that 
excludes revolutionary justice as its constitutive exception. Such a theory 
assumes that there can be a kind of secular time that effectively keeps (T1) 
from returning and (T2) from arriving that is not (TR). ἀi s transitional 
time (TT) can be of indefinite length. It can be constitutionalized as a time 
of indefinite duration, potentially permanent, except for the fact that its 
end must always be conceivable as a time when change has finally come.

ἀ e U.S. Civil War and Reconstruction could have been a Second Amer-
ican Revolution.7 Instead, they resulted in a state of permanent national 
recovery enshrined in the constitutional jurisprudence of the Civil War 
amendments. ἀi s jurisprudence gave the U.S. additional time to be against 
the evils that led to our Civil War and to avoid the outbreak of another one. 
As an alternative to revolution, transitional justice represents the elonga-
tion (perhaps even hypertrophy) of the time (TT) between (T1) and (T2). 
Transitional justice thus deals with all cases in which (TR) ≠ 0.8 In such 
cases preventing the return of civil war (or avoiding a future one) is a proj-
ect that can seem no less morally desirable than bringing past evil to an end 
by hastening the moment of change.

In a state of indefinite, perhaps permanent, transition, former victims do 
not become the new beneficiaries. Such a transitional state may stop doing 
bad things to the former victims, but it still exists largely for the sake of 
ongoing beneficiaries of the old order: there is no paradigm shift in the way 
who/whom questions are stated. But within the grammar of transitional 
justice, revolutionary language can still affect the way now/then questions 
are to be addressed. In this interpretive debate, “revolution” represents the 
limit case in which there has been sufficient time to address past injustice. 
ἀi s rhetorical point, however, is now off the scale of other ways of charac-
terizing the continuing and completed aspects of past evil and also the rela-
tionship of its degree of pastness to the conditionality of present actions 
(what they would have meant if the past were otherwise). In transitional 
regimes, such as the U.S., we thus develop a lexicon of “R” words that con-
trast with Revolution.

 • Recovery. To be in recovery is to be engaged in restoring something lost 
in the past. As we shall see, Lincoln’s Gettysburg Address set forth a post–
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Civil War project of U.S. national recovery, which was about rehabilitating, 
and ultimately restoring, the Jeffersonian ideals of 1776. Recovery in Lin-
coln’s sense would not have been merely atonement for the sin of slavery; it 
would, rather, have been an ongoing effort to save the national soul. ἀ us 
his stated war aim was for the U.S. to survive a period of moral danger with-
out destroying itself. A state of permanent recovery, so conceived, would be 
a process of constant self-examination to allay anxiety that the patterns of 
the past will be repeated.

 • Reconstruction is a strong, forward-looking version of national recovery 
that moves it toward the limit point of revolution. ἀ e Reconstruction-era 
South was divided between the friends and foes of the new social order—a 
clash between revolutionary and reactionary social forces in which federal 
intervention was usually on the side of the former.9 By treating peace as a 
continuation of the Civil War through politics, the project of radical Re-
construction provided much less assurance to the defeated beneficiaries of 
past injustice than we see in most of today’s models of transitional justice.10

 • Redemption was the ideology of anti-Reconstruction resistance in the 
American South. Defeated Southern whites, while still underrepresented 
in Congress, saw Freedmen and Carpetbaggers as virtual terrorists operat-
ing with the tacit or explicit collusion of federal military officials. ἀ ese 
feelings gave rise to semiclandestine resistance movements (Contras), such 
as the Ku Klux Klan, which purported to rescue defenseless women and 
children from atrocities condoned in the name of Reconstruction.11 ἀ e 
self-identified “Redeemers” sought through both direct action and politi-
cal influence to vindicate the honor and ideals of the Antebellum South 
and constructed a new social movement around the idea that “the South 
shall rise again.”12 Although the Redeemers are rarely studied as a social 
movement by historians of the U.S., their nineteenth-century success was 
the twentieth-century model for U.S.-sponsored “freedom fighters” against 
communist-inspired projects of social reconstruction elsewhere in the 
world.13

 • Rebirth. Birth itself is, specifically, not a transition but rather a beginning; 
rebirth is a second beginning—a moment of beginning again. Lincoln fol-
lowed St. Paul, as we shall see, in viewing recovery as a form of rebirth. ἀ e 
association of birth with moral innocence, and rebirth with moral cleans-
ing, is a consequence of the biblical rejection of intergenerational guilt in 
Ezekiel 18:20: “the son shall not suffer for the iniquity of the father.”14 ἀ e 
Christian idea of rebirth as moral renewal, however, is not the same as 
going back to one’s beginning. Rather, the moral slate is wiped clean even 
though the sins committed in one’s “former” life are still remembered as 
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one’s own. To restate this point contentiously, rebirth assumes that the am-
nesia of one’s original birth was a nonpathological and morally desirable 
state and promises a return to that same desirable state but without the 
amnesia. ἀ e moral value of rebirth requires one to remember prior ex-
periences while nevertheless regarding them as discontinuous with one’s 
present state of mind. Rebirth is thus described as, ethically, even better 
than forgetting: the “born again” are often so persuaded of their newfound 
innocence that they can be reminded of their evil past without suffering 
embarrassment. If birth is the paradigm of moral innocence, rebirth is the 
ethical paradigm of successful atonement.15

the lincolnian legacy
Since Lincoln’s Gettysburg Address, America has stood for the possi-

bility that a living constitution can be persuasively reinterpreted, as a result 
of historical trauma, to make a new beginning. ἀ e forward-looking Lin-
coln (the Lincoln we commemorate) lifted Americans above the unendur-
able cycle of guilt and recrimination by moving the United States from a 
sense of being unwilling perpetrators of evil, first to the recognition that we 
are all “victims” and then to the acceptance of the common national iden-
tity as “survivors.”

As a figure in this chapter, my Lincoln is a mixture of fact and myth. ἀ e 
real Lincoln was a complex figure whose prewar views were tempered by 
political expediency and whose postwar aspirations can only be inferred 
from his conduct during the last few weeks of his life.16 ἀ ere is, however, 
ample evidence that his war aims changed in the months before Gettysburg 
from the restoration of a “union” to the rebirth of a “nation.”17 ἀ e Lincoln 
of national memory now stands for a constitutional politics based on 
reidentification (with its implication of national rebirth and new identity) 
as opposed to a constitutional politics of representation with its implication 
that preexisting identities are fixed, or have become so, and require recog-
nition. ἀ e latter is the view that I associate with the position of Woodrow 
Wilson in the American political tradition and, more generally, with  
those who believe that (aside from the immorality of slavery itself) Lincoln 
would have been wrong to suppress the desire of the Southern states for 
self-determination.

In recasting of the Jeffersonian legacy to oppose secession and free the 
slaves, Lincoln reversed the order of ideas in Jefferson’s Declaration of 
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Independence. Liberty is no longer merely listed among inalienable rights 
but is stated as a preconception (we were “conceived in liberty”); just as 
important, Jefferson’s notion that “all men are created equal” becomes for 
Lincoln a “proposition” to which “this nation” must “now” affirmatively 
rededicate itself.18

Why us? Why now? Lincoln’s implicit answer to these questions evoked 
the perspective of “the world,” an international context in which our Civil 
War was already a notable event. He had long believed that slavery “deprives 
our republican example of its just influence in the world,” which would ulti-
mately inspire “all lovers of liberty everywhere” to embrace the egalitarian 
principles of our Declaration of Independence.19 At Gettysburg Lincoln 
implied that the commitment to human equality had survived the Euro-
pean defeats of 1848 to be reborn in the United States.20 Our Civil War was 
a test, he said, of whether “any nation so conceived and so dedicated” can 
“long endure” in a counterrevolutionary world.21 ἀ at test, however, was no 
longer merely a matter of perseverance in our original revolutionary beliefs. 
It was, rather, to transform the moral logic that had led the nation from 
Revolution to Civil War into one of common survivorship and collective 
rebirth. How did he propose to achieve this result?

ἀ e conception of national recovery and rebirth that I call “Lincolnian” 
denies that the constitutional problem of the Civil War is how to fit the 
Negro into the framework of competing sovereignties on which our federal 
system is based. ἀ at view—the basis of previous sectional compromises—
would have conceded that partition could be a mutually agreeable alterna-
tive to federal union and that (on suitable terms) repatriation could be a 
plausible alternative to emancipation for the African American. Lincoln 
may have believed something like this for most of his life,22 but the Lincoln 
we remember did not. From the received Lincolnian perspective on the 
U.S. Civil War, the problem is slavery, not sovereignty. Slavery is, moreover, 
a national problem—a problem for both North and South, for both black 
and white. ἀ e precise nature of that problem, however, is not necessarily 
to set things right for the individual victims of enslavement but rather to 
help the entire nation recover from what pop psychologists might call its 
“toxic guilt.”

For Lincoln himself, the problem of redemption from national guilt was 
a secular version of the Pauline problem of enslavement to sin.23 He said as 
much in his Second Inaugural, and in the Gettysburg Address he described 
the meaning of the Civil War—our “new birth of freedom”—as a rebirth 
from what St. Paul might have called our national slavery to slavery. Lin-
coln knew that abolitionists had also used this imagery—it had been the 
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basis of the movement for northern secessionism after the Dred Scott deci-
sion24—and he appropriated it to represent the Civil War as a struggle to 
free the Union from its own slavery, its own original sin. Lincoln’s Gettys-
burg Address became in effect our national “survivor story,” and the Second 
Inaugural Address a national recovery program from the near-death expe-
riences of slavery and civil war.

ἀ ese redemptive metaphors were more than rhetorical gestures. Many 
of Lincoln’s Old World contemporaries, such as Bismarck and Cavour, had 
linked national resurgence and victimary identity in order to justify the  
use of military force to “reunify” their nations.25 Lincoln raised the Ameri-
can Civil War to a higher moral plane than other wars of national reunifica-
tion by portraying the Union itself as the victim of slavery and the war 
against secession as its struggle for redemption and rebirth.26 In Lincoln’s 
survivor story, the suffering of war substitutes and atones for the suffering 
of slavery: black and white, South and North, would cease to regard each 
other as victims and perpetrators—all would become survivors of the war to 
end slavery.

Here Lincoln assumes that the slaves identify with the victorious rescu-
ers who suffered grievously to make them free. ἀi s nontriumphal identifi-
cation with victory by the North does not, however, give redemptive 
meaning to their suffering as slaves. ἀ eir suffering is wasted, its moral sig-
nificance obliterated, by the fact that the whole nation sacrificed for them 
and thus shared an experience of victimhood that before the war belonged 
only to the slave. For Lincoln, America’s national recovery from its collec-
tive trauma would now be based on a collective pledge to remember the 
past in order to avoid repeating it, a limbic state that honors reticence about 
the necessary stages of our moral development as a nation.27

ἀ ere are at least two possible variants of Lincoln’s American survivor 
story. ἀ e first allows former perpetrators to identify themselves as victims 
in order to become survivors. ἀi s is the variant that promises “to bind up 
the nation’s wounds” (emphasis added) by placing the North and South on 
an equal moral footing as survivors of slavery and the war to end it. A sec-
ond variant requires former perpetrators to both identify with their victims 
and see themselves from their victims’ point of view. Here the war is itself a 
recompense for “every drop of blood drawn with the lash.”28 ἀ ese two vari-
ants introduce a profound ambiguity in their depiction of precisely who the 
historical victims are (slaves or Southerners?) and of what would trigger a 
traumatic memory of the past (racism or the accusation of racism?).

Although both variants depend upon a mutuality of identification, they 
differ significantly in how the new collective identity is defined. In the first 



90 | liviNg oN

variant the healing comes through a dedication (for Lincoln a rededication) 
to a set of higher principles of human equality originally embodied in the 
Declaration of Independence; in the second variant the “scourge of war” 
atones for the national sin of slavery. Superficially the latter claim resembles 
the abolitionist (and Radical Republican) idea that the victory of the Union 
Army represents an apocalyptic judgment on the sin of the morally guilty 
South.29 In Lincoln’s rendition, however, the suffering of the Union Army 
meant that the Southern sin of slavery had been assumed by the morally 
innocent North, implying that through this vicarious sacrifice the nation as 
a whole might be cleansed and reborn.30

Lincoln’s Second Inaugural Address merged the biblical language of 
judgment and retribution with that of sacrifice, forgiveness, and renewal. 
After quoting the passage, “Woe unto the world because of offenses!” (Matt. 
18:7), Lincoln insists that God “gives to both North and South this terrible 
war as the woe due to those by whom the offense came” (emphasis added). 
His well-known conclusion is not, however, that the postwar world will be 
a living hell—the final judgment of a righteous God on a sinful nation.31 
Lincoln suggests, rather, that the living are the undeserving beneficiaries of 
the sacrifice of those who (as he said at Gettysburg), “gave their lives that  
. . . [the] nation might live.” A Lincolnian attitude of “malice toward none” 
and “charity for all” is appropriate to a once guilty people that has been 
forgiven through a redeeming act of grace.32 Viewed as a peace strategy, 
Lincoln’s national “survivor story” provided a moral framework under 
which many in the defeated South could accept a Northern victory as some-
thing other than a humiliating punishment for slavery and secession.33

ἀ e prospect of former enemies living in the same place under one gov-
ernment is a problem for peacemakers in any civil war. To the extent that 
this prospect is unthinkable, a final peace is also unthinkable.34 ἀ e argu-
ment that surrender will lead to severe retaliation, or even genocide, has 
always been used by wartime leaders to make the losing side fight on, espe-
cially when it knows that its aims and conduct in the war are seen as mor-
ally reprehensible by its enemy.35 ἀi s was certainly the view that many 
Southern leaders took of the consequences of defeat. Exhorting his troops 
in November 1863, Lee said, “A cruel enemy seeks to reduce our fathers and 
our mothers, our wives and our children, to abject slavery, to strip them 
from their homes. Upon you these helpless ones rely” (emphasis added).36 
His rhetoric suggests that, as the war drags on, the Confederate Army is 
also fighting against slavery—the enslavement of the South as the cruel 
punishment that a formerly slave-holding society might be thought by its 
enemies to deserve. From Lee’s perspective, the only honorable peace was a 



 liviNg oN | 91

negotiated settlement that would have preserved the capacity of both sides 
to make war and, thus ratified, at least implicitly, the existence of two 
nations.

Lincoln’s story of national survival presents the alternative vision of how 
a civil war can end.37 It demonstrates how the processes of aggression and 
identification (both conscious and unconscious) are no less part of the logic 
of victim and perpetrator than of the logic of forgiveness and reconcilia-
tion. But nations in recovery are often ambivalent in their choice of heroes. 
Lincoln is honored in American history because his war aim was to refound 
the Republic on unconditional surrender rather than on a moral compro-
mise. Also honored is Lee, who rejected the North’s belief that it was war-
ring against evil as, itself, an evil to be resisted at all cost. By respecting Lee’s 
war aim alongside Lincoln’s, the post–Civil War U.S. was able to treat Lin-
coln’s victory as total while treating Lee’s surrender as strategic. But we have 
also seen that the North’s willingness to be magnanimous in victory brought 
eventual reconciliation to the defeated South at the expense of justice for 
the victims of slavery.

Forgiving and Forgetting
ἀ e potential conflict between reconciliation and truth in the con-

struction of a posttraumatic political identity is the source of a further 
ambiguity in Lincoln’s national survivor story. His story is, at the very least, 
a form of amnesty38—an effort to take the nation past the divisive traumas 
of slavery and civil war. In the aftermath of civil war or revolution, amnesty 
is always an appealing alternative to purges, political prosecutions, and lus-
tration laws.39 Such postwar amnesties assume that there is both a desire to 
forget and a need to remember.

Although the Lincoln we remember is generally credited with the sort of 
moral vision we now ascribe to Mandela and Tutu, Lincoln the president 
faced a very different task in linking amnesty to a military and political 
strategy for winning an ongoing civil war. His wartime amnesty policy was 
partly based on the urgency of restoring loyalist governments in federally 
occupied Louisiana and Arkansas and of finding enough collaborators to 
avoid large-scale disorder in the rest of the occupied South.40 ἀ ere was, 
nevertheless, a principled basis for Lincoln’s view of amnesty. ἀr oughout 
the war he had disagreed with those in his own party who believed that at 
the moment of secession the Southern state governments ceased to exist 
(and that Congress could henceforth administer defeated Confederate 
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states as federal territories). His position was, rather, that secession had 
been illegal because the union was “indestructible.” It followed that the 
states in rebellion continued to be members of the Union but that individu-
als, especially political leaders, were engaged in illegal acts of rebellion.41 
ἀ e task of reconstruction therefore required granting a sufficient number 
of individual amnesties so that the states (which had always consisted of 
their loyal citizens) could resume self-government.42

Based on this constitutional theory, Lincoln issued his Proclamation of 
Amnesty and Reconstruction of December 1863. It granted a full pardon to 
ordinary citizens and soldiers participating in the rebellion on condition 
that they sign an oath of loyalty to the United States, and that they agree to 
abide by all wartime acts of Congress and presidential proclamations on 
the subject of slavery. Ineligible for this automatic pardon-by-oath were 
officials of the “so-called Confederate Government,” high-ranking Confed-
erate military and naval officers, persons who resigned their seats in Con-
gress or their military and naval commissions to join the rebellion in 
violation of their oaths of office, and all persons who mistreated prisoners 
of war. ἀ ese individuals could not have their rights restored without fur-
ther action by the president or Congress.43 Lincoln thus left open the pos-
sibility of either trials or amnesty for top Confederates and war criminals at 
all levels.

Trials were a serious possibility toward the end of the war. In the North 
stories had been widely circulated of atrocities in Southern prison camps, 
and leaders of the Confederacy, including Jefferson Davis, were alleged to 
be personally implicated.44 Andersonville became the leading symbol of 
these atrocities. Its commanding officer died, however, in February 1865, 
and Captain Henry Wirz, the second in command, was the only person 
tried for war crimes in the aftermath of the Civil War.45

ἀ e question of what to do with Jefferson Davis raised other problems 
for Lincoln’s theory of postwar responsibility. After Davis was captured in 
flight shortly after Lincoln’s assassination, a serious effort was made to try 
the president of the defeated Confederacy for treason in the federal court in 
Virginia—which (not coincidentally) was presided over by the chief justice 
of the United States, Salmon P. Chase.46 Before the trial took place, how-
ever, the Fourteenth Amendment was ratified, and Chase came to believe 
that Section ἀr ee (barring former federal officials who served the Confed-
eracy from again holding federal office) constituted a legal punishment that 
precluded any further prosecution of those to whom it applied. ἀ e 
Supreme Court, in the end, never upheld Chase’s view on this matter. His 
fellow judge on the circuit court disagreed. But, fortified by the chief jus-
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tice’s position, President Andrew Johnson effectively disposed of the trea-
son charge against Davis by issuing a universal amnesty proclamation for 
all unpardoned Confederates on Christmas Day, 1868.47

In practical effect, if not intent, the Fourteenth Amendment had become 
a kind of amnesty that allowed those Confederate officials who had left U.S. 
government service to be punished for violating their oath of office but for 
nothing else.48 But Chase’s claim that Section ἀr ee of the Fourteenth 
Amendment is a self-executing punishment had only backward-looking 
implications for the nation as a whole; for this reason the record of prose-
cutions and amnesties from 1865 through 1868 conveys no clear moral mes-
sage about the meaning of the Civil War,49 as large elements of the 
Confederate power structure regained dominance in the defeated South.50

Given the limbo occupied by the Fourteenth Amendment between 
amnesty and Reconstruction, we must thus consider the role of Lincoln’s 
notion of common survivorship as rebirth (what President Obama calls 
“One People”) in linking the ἀir teenth Amendment abolishing slavery (it 
is gone) to the Fourteenth (through which the U.S. addresses the continu-
ing presence of its slaveholding past) and, finally, the Fifteenth (through 
which the descendants of slaves obtain voting rights, but without the con-
stitutional protection of their own statehood).51

Reconstruction, Amnesty, or Both?
Our national debate over the value and limits of Lincolnian recovery 

largely takes the form of a struggle that still goes on today over the meaning 
of the Fourteenth Amendment. ἀ ere are three broad approaches to inter-
preting the Fourteenth Amendment, each based on a different version of 
Lincoln’s legacy.

ἀ e first view represents the Fourteenth Amendment as the victory of 
the North, and its values, over the South. ἀi s is the Radical Republican 
interpretation of Lincoln’s legacy and is represented in the current literature 
by scholars such as Bruce Ackerman and Akhil Amar, who see the abolition 
of slavery by the ἀir teenth Amendment as the unfinished business taken 
up by the Fourteenth.52 In this approach the Fourteenth should be inter-
preted counterfactually—as though slavery had been defeated by the moral 
equivalent of a successful slave revolt that inserted the project of abolition 
into the Constitution itself.53 ἀ us conceived, the revolutionary struggle 
against slavery will not be over as long as its aftereffects persist in institu-
tions of both private and public power. Accordingly, the three Civil War 
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amendments must be read together as a continuation by other means of the 
project of Reconstruction that was interrupted by the Compromise of 1876.

ἀ e second view is that Lincoln’s legacy was to free the slaves without 
upsetting Chief Justice John Marshall’s framework of national union based 
on divided sovereignty. ἀi s view of Lincoln appears in Woodrow Wilson’s 
History of the American People54 and is reflected in such mainstream inter-
pretations of the Fourteenth Amendment as that of John Hart Ely, which 
stress the primacy of electoral democracy and the need to correct its distor-
tions in areas where there is no floating majority, but rather a series of per-
manent minorities that the courts call “discrete and insular.”55 Here, what it 
means for the struggle against slavery to be over (because of the ἀir teenth 
Amendment) is that “We the People” simply reinterpreted the Fourteenth 
as though slavery had never existed. According to this approach, constitu-
tional justice proceeds as though the issues arising out of slavery are similar 
to those that affect other inside-outsiders in a federal system of sovereign 
states—a problem of popular majoritarianism as such that has nothing to 
do with our particular history of oppressing a particular group.

Finally, there is the view presented here of the Fourteenth Amendment 
as an instrument of national recovery from a traumatic history. National 
recovery as a redemptive project would, for Lincoln, transcend both vic-
tims’ justice for former slaves and victors’ justice against the perpetrators of 
slavery. ἀ e point of survivors’ justice, as Lincoln conceived it, is to go for-
ward now on a common moral footing—not because the past has been 
either forgiven or forgotten but because continuing to struggle against an 
evil that is gone is no longer appropriate. Inasmuch as my attribution of this 
idea to Lincoln may be novel (I have not directly encountered it in the lit-
erature), it is worth developing in contrast to the better-known Radical 
Republican view of constitutional rupture and the Marshall-Wilson claim 
of continuity.

the struggle Continues
According to the Radical Republican interpretation of the Fourteenth 

Amendment, the surrender of the Confederate armies was only the begin-
ning of the Northern conquest of the South. ἀ at conquest would be com-
pleted by a political, social, and economic transformation of slave society.56 
ἀi s argument implies that the U.S. is not an appropriate case study of the 
aftermath of evil because we freed the slaves without abolishing slavery. 
ἀ e basis of such a claim is that, although the preexisting legal slots of slave 
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and slave owner were evacuated, they are still conceptually integral to our 
Constitution. Why? Because Lincoln, having conquered parts of the South, 
became (in his official capacity) the last slaveholder and could then become 
the Great Emancipator by exercising the preexisting power of a master to 
free his slaves. From this perspective the Emancipation Proclamation exer-
cised a form of manumission that was only possible within the framework 
of slavery. What the conventional understanding of “abolition” abolished 
was entirely consistent with the distinction within the law of slavery itself 
between free Negroes and slave Negroes: it simply emptied the latter cat-
egory, leaving Negroes, as such, without constitutional standing to claim 
rights deriving from the abolition of slavery.57

ἀ e question raised by the Radical view is how to interpret the ἀir -
teenth Amendment. Was it simply a national version of the Emancipation 
Proclamation? Or should it have been read as a sweeping revision of our 
entire legal framework to eliminate all traces of legitimation for the slave 
idea? If slavery were merely, the radicals say, a lack of self-ownership in the 
narrow sense defined by the law of slavery itself, then the ἀir teenth 
Amendment, in effect, nationalized this form of private property in order to 
reprivatize it as self-ownership. (For one brief moment the U.S. government 
must have owned slaves so that it could legitimately “free” them within the 
logic of slavery itself.) ἀ at slaves were finally given freedom meant that 
they no longer had to buy it as they might have done previously.58

But manumission did not complete the abolition of slavery by defining 
the propertyless wage worker as self-owned. It implied, rather, that slavery 
had always been based on contract because manumission was, even though 
the possibility of manumission was anomalous in a system of hereditary 
enslavement based on the law of chattel.59 ἀ e contractual afterlife of slav-
ery implied that those who suffered its indignities might have done so will-
ingly and that the coercive aspects of it need only be eliminated to make 
clear that the inferior social status of former slaves would be ratified by 
freedom of choice and freedom of association. ἀi s happened in the U.S. 
following the end of Reconstruction in 1876.

Most radical scholars who argue today for a “Reconstruction-based” 
reading of the Fourteenth Amendment via the ἀir teenth believe that this 
unfinished revolution should recommence. ἀ ey view the imperative of 
continuing Reconstruction as a constitutional adoption of the “jeremiad” 
tradition of Yankee abolitionism—a prophetic spirit of reform based on the 
nation’s own higher values.60 For holders of this view there is no peace after a 
just war until its righteous aims have been fulfilled by eliminating the lin-
gering aftereffects of slavery. Here the link between continuing disadvantage 
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and past slavery qualifies a victimary group for remedial justice, but also 
caps the remedy to whatever it takes to remove that disadvantage. ἀ ere is 
thus no room to argue that, but for their history of slavery, the racially iden-
tified victim group would have naturally come out ahead and that its hypo-
thetical position of advantage should be actualized.61

traces of sovereignty
ἀ e anti-Reconstructionist interpretation of U.S. constitutional de- 

velopment, epitomized by Woodrow Wilson, allows slavery to be treated, 
for constitutional purposes, as though it never happened. In this approach 
the framework of victim-perpetrator-beneficiary (Slave–South–North) is 
superseded by a framework that stresses the rule of a “people” in a geo-
graphical territory through the displacement or subordination (or both) of 
prior inhabitants. At its core this framework takes the independent settler-
colony as the paradigm of modern statehood, modifications of which then 
turn upon the question of settler sovereignty with respect to the native. ἀ e 
native/settler question, and its implications, is considered more globally in 
chapter 4. With respect to the U.S. (and the comparison with apartheid-era 
South Africa), we must focus narrowly here on how the postcolonial model 
foregrounds the relationship between citizenship and territorial rule.

ἀ e broad Wilsonian model I have in mind is based less on Jeffersonian 
democracy than Marshallian federalism. Marshall’s question was no longer 
what rights (perhaps “natural”) the settlers of a colony have to overthrow 
rule by the mother country but, rather, what rights the federally protected 
citizens of sovereign have when they move on to settle in other such states 
or in territory still inhabited by “natives.” Here the only federally enforce-
able individual rights derive from the positive law of the several sovereign 
states and the need for federal protection of citizens of one state who were 
living elsewhere. “Protection against what?” one might ask. Against being 
victimized by the local inhabitants, whether through laws enacted by a 
majority of self-governing state citizens or through violence inflicted by the 
native denizens of a territory in which the U.S. claimed preemptive power 
to protect the citizens of its several states.

An individual’s right to federal protection is not here conceived ab-
stractly as a human right.62 In the Marshall-Wilson model it is, rather, 
traceable to a state’s equal claim to sovereignty in the interstate system cou-
pled with the rights of its citizens to move about and do business in other 
states. Before the Civil War such federally protected constitutional rights 
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were not applicable to the laws of one’s own state, where an electoral minor-
ity was still subject to majority rule in the strong Madisonian sense. But 
elsewhere in the union all out-of-state citizens were a constitutionally pro-
tected minority in the sense that they must be given the same legal privi-
leges and immunities that the local majority creates for itself. ἀ e 
paradigmatic holder of constitutional rights was thus a citizen of one state 
residing in another, and the paradigmatic constitutional right was an excep-
tion to the power of in-state majorities to discriminate against their own 
local minorities.63 ἀi s idea was Chief Justice John Marshall’s great contri-
bution to world political thought.64 It meant that individual rights were a 
consequence of actual (and, arguably, potential) statehood under the Con-
stitution and that stateless individuals lacked rights to federal protection in 
every state or territory in which they traveled or resided and could thus be 
subject to mob rule.

ἀr ee groups fell into the category of stateless sojourner, each in different 
ways and to differing degrees. ἀ e first were legally resident aliens. ἀ ey 
may have had limited rights as “persons” to live in the United States “under 
the protection” of its laws, but they were not entitled to nondiscrimination 
with respect to the privileges and immunities of state citizens. ἀ ey could 
thus be forbidden to own property, denied licenses to practice their profes-
sions, and so forth.65 Under the Marshallian scheme, aliens would become 
entitled to full federal protection only if they were first naturalized by a 
state.66 Foreign nationals could still be protected, however, by private inter-
national law, which included principles of interjurisdictional comity as 
modified by treaties between the United States and other sovereign nations.67

A second category of stateless residents included the descendants of the 
indigenous population of every state at the time of its white settlement. ἀ e 
treatment of such persons as “dependent sovereign nations” was originally 
thought necessary to legitimate U.S. acquisition as federally administered 
“territories” of their former habitations and eventually became grounds for 
denying them birthright citizenship in the United States after the Civil War. 
Yet the theory of tribal sovereignty was never considered strong enough to 
support a claim to foreign citizenship, much less to separate statehood, 
within the federal framework.68

Finally, the category of statelessness briefly, but significantly, included 
the descendants of Africans who entered the country as slaves. ἀ e great 
antebellum legal scholar John Codman Hurd provided the most coherent 
(and hence most troubling) account of how hereditary slavery could con-
tinue to exist in places where there is no recognized legal power of one 
person, originally, to enslave another. His answer rested on the doctrine of 
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comity as a core principle of transnational private law—and on his juris-
prudential view that the principles of comity adopted in each forum are a 
matter of local positive law and thus can vary from state to state. In resting 
the presence of slaves here on the presumed legitimacy of the power to 
enslave elsewhere, Hurd sought to explain not merely how slavery could 
legally exist in places where it was regarded as a violation of natural law, but 
also how it could exist in some such places and not in others.69

ἀ e kernel of truth in the Dred Scott opinion, according to Hurd, was 
that Marshallian federalism could only recognize rights in the interstate 
diaspora that were traceable to the federally recognized sovereignty of a 
“people.” In the fugitive slave cases the Court had already determined that 
slaveholders would be federally protected out of state in the exercise of 
their state-created rights. Chief Justice Taney’s 1858 Dred Scott decision 
raised the question of whether parallel claims could be made on behalf of 
an interstate diaspora of Negroes who asserted their freedom through the 
effect of state liberty laws or equivalent federal legislation governing the 
territories. Because he could not argue that slave and free states were 
unequal in their power to confer individual rights, Taney was constrained 
to argue that blacks and whites were unequal in their standing to assert the 
sovereignty of a people for purposes of federal protection. His conceptual 
leap in Dred Scott was to assume that persons actually born in the United 
States without the protection of its laws must be constitutionally ineligible 
for naturalization. ἀi s reasoning was historically flawed and morally 
embarrassing, as Hurd well knew.70 He nevertheless accepted Taney’s infer-
ence from the logic of Marshallian federalism that, if freed slaves had fed-
eral protection in any state, the institution of slavery would be unsustainable. 
Why? Because any person of black African descent who was about to be 
recaptured would have a right to federal judicial review of the question of 
whether he had, in fact, gained freedom while traveling in another state. 
Inasmuch as the Fugitive Slave Clause of the Constitution (Art. IV, 3.2) 
denied such a right, neither Congress nor the states had power to confer 
citizenship on persons who might thereby claim federal protection from 
the summary process that the clause would otherwise require.

ἀi s genealogy of U.S. antidiscrimination law suggests that the Four-
teenth Amendment is, in effect, a negative template of the jurisprudence of 
Dred Scott insofar as it “overturn[ed] the Dred Scott decision by making all 
persons born within the United States and subject to its jurisdiction citi-
zens of the United States.”71 By placing the relation of federal and state citi-
zenship squarely under the U.S. Constitution, it preserved the underlying 
premise of Dred Scott that the congressional power to confer U.S. citizen-
ship was limited to foreign nationals and indigenous tribes.72 Under the 
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Fourteenth Amendment, however, a state was required to extend citizen-
ship on an equal basis to all persons born or naturalized in the United 
States who resided within its borders. Having established residency as the 
only constitutionally legitimate criterion of state citizenship, the Four-
teenth Amendment went on to forbid the states from discriminating against 
their internal minorities based on criteria, largely unspecified, that were 
clearly no longer limited to citizenship in another state. Viewed as an exten-
sion of Taney’s logic in Dred Scott, the Fourteenth Amendment allowed for 
the creation of virtualized statehood (admitting a virtual Liberia to the 
Union) so that African Americans, dispersed throughout the country, 
could have the same kind of right to nonvictimization throughout the U.S. 
that they could have gotten originally only by having their own state.

Although Americans can now claim similar rights to nonvictimization 
under the Fourteenth Amendment through identities based on race, reli-
gion, gender, age, and disability, these rights are all conceived by analogy 
with the right of out-of-state citizens under local majority rule. We thus 
begin by imagining ingathered “nations” of blacks, women, the elderly, the 
disabled, and so forth—able to make laws suitable to themselves and under 
which their present legally created disadvantages would be fully offset by 
legal advantages. ἀi s is the mythical moment of “separate but equal.” Pro-
tection under the Fourteenth Amendment kicks in when federal courts 
recognize the diasporic nature of all such groups in order to enforce their 
rights not to be disadvantaged by laws as they are. Under this paradigm of 
nondiscrimination, individual rights appear as traces of the equality of sov-
ereign and distinct peoples, some of whom, through brutality or historical 
accident, have imposed their concepts of normality on others.73

Once we go down the path of virtualized statehood there is no limit to 
the number of overlapping identities that can become eligible for a right to 
rescue. Viewed from a pre–Civil War perspective, the significance of the 
Fourteenth Amendment was that every native-born American was now in 
some respects to be treated as “out of state”—even while at home. ἀ us a 
right to nondiscrimination is no longer linked to a collective right to self-
determination in another state but, rather, is based on U.S. citizenship as 
defined by the Fourteenth Amendment.74

A Nation in Recovery
I have thus far described two interpretations of the Fourteenth 

Amendment and Reconstruction, both of which I will distinguish from 
what I take to be the authentic Lincolnian approach. ἀ e first interpreta-
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tion stresses the fact that slavery was a deeply embedded feature that was 
defeated only as a result of a struggle that included the efforts of the slaves 
themselves.75 ἀ e second interpretation stresses the fact that slavery is dead 
and that the struggle against it is now over. Each of the approaches I have 
discussed takes account of only one of these two facts—and each is limited 
for that very reason.

ἀ e vision of Lincoln developed in this chapter stands apart from both 
views. His genius was to accommodate both the element of struggle and the 
element of the pastness of that struggle in his model of transitional liberal-
ism as a national story of survival and rebirth. In taking this view, Lincoln 
imagined a future America as a morally appropriate afterlife to the kind of 
evil that slavery was. He understood that our history of slavery had made 
Americans different from what they might have been according to the 
social contract model embraced by our first founders. It had made us not a 
nation of free and equal people meeting up for the first time in a state of 
nature but, rather, a nation of the wounded, a nation in recovery.

My capsule summary of Fourteenth Amendment jurisprudence sug-
gests, however, that the approach to national recovery that I have called 
Lincolnian was not fully articulated until 1954, when the great case of 
Brown v. Board of Education, outlawing segregation in the public schools, 
began America’s “Second Reconstruction,” which was considerably more 
Lincolnian than the first Reconstruction. Constitutional scholars were at 
first unable to see this. Herbert Wechsler, a civil rights liberal, famously 
criticized the Court’s reasoning in Brown and called for a constitutional 
argument that was “neutral” between the desire of blacks to associate with 
whites and the desire of whites not to associate with blacks.76 ἀ e Plessy 
Court had held that discrimination on the basis of race was not the same as 
discrimination against blacks—how could it be, if segregated railroad cars 
reached their destination at the same time? ἀ us Wechsler was troubled by 
the fact that, although segregation laws were, on their face, no more restric-
tive on blacks than on whites, the Court’s ruling seemed to restrict the asso-
ciative preferences of whites for the benefit of blacks and was therefore 
non-neutral.77 But strict neutrality of the kind demanded by Wechsler 
would not be necessary if the Equal Protection Clause is interpreted as Lin-
colnian recovery from slavery. ἀ e primary purpose of the Fourteenth 
Amendment would, rather, be to memorialize and discharge the continu-
ing burden that a history of slavery places on our public institutions. ἀi s is 
what the Warren Court said when it overruled Plessy on the grounds that, 
as a matter of law, racial segregation is inherently stigmatizing to blacks.

Because of Brown, we interpret the Equal Protection Clause to forbid 
discrimination against blacks even before it forbids discrimination based on 
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race. ἀi s interpretation is, in essence, that the United States survived its 
legacy of slavery by making a constitutional commitment not to repeat the 
patterns and practices deriving from it—that we, as a nation, have broken 
free of our slavery to slavery itself. Once the Fourteenth Amendment is 
read—via the Gettysburg Address—as part of our national survival story, 
each new repetition of a pattern or practice of racism becomes legally 
actionable as a new violation of civil rights. Because it is not new, each vio-
lation justifies the imposition of remedies more drastic and far-reaching 
than would be necessary in a country that did not bear our particular his-
toric burdens.

ἀ e paradigmatic constitutional argument of the Second Reconstruc-
tion, based on Brown, is that national recovery from a history of racial 
oppression requires both a continuing awareness of the dangers of relapse 
and a constant vigilance against the repetition of past patterns and prac-
tices. ἀi s argument implies that we can never recover from our past unless 
we believe ourselves to be in permanent recovery—that we are never in 
greater danger of reviving racism than when we believe ourselves to have 
overcome it. ἀ e debate over the continuing need for race-based policies to 
avoid discrimination is, in this sense, similar to arguments about whether a 
recovering alcoholic must always “beware the first drink.” In the jurispru-
dence of the Warren era, the notion of a permanent recovery constrains 
and motivates the pursuit of racial justice under our Constitution in much 
the same way that the problem of incurable addiction constrains and moti-
vates the alcoholic’s pursuit of sobriety and that the problem of inexpiable 
sin constrains and motivates the Christian’s pursuit of salvation.

In a society recovering from slavery, echoes of the past are not merely 
offensive; there may be a specifically cognizable wrong in the reenact-
ment—however symbolic—of the role of a historic oppressor in a manner 
that forces the victim’s role on persons with historical reasons to fear it. A 
history of slavery also augments the specific harm of racially discrimina-
tory conduct—both because of the conscious fears it may evoke and 
because a replication of patterns and symbols of racial subordination 
(which are not the same as slavery itself) can induce a repetition of the 
internalized trauma of slavery in the unconscious—where remembering 
and reliving are indistinguishable. ἀ e foregoing arguments suggest that a 
heightened awareness of racial oppression—itself a product of liberation—
can actually increase the harm of subsequent discrimination while also 
being a necessary stage in identifying the wrong.78

What are the advantages of entering a state of permanent transition, such 
as Lincoln sought for the U.S.? ἀ e usual claim for the Lincolnian model is 
that the alternative could have been worse: a return to civil war or the begin-
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ning of a race war (on the Haitian model) around the question of black 
Jacobinism, which freed slaves would certainly have lost.79 If this may have 
happened, the argument goes, it is better to live in a time when everyone 
believes that things have changed radically—that they are not a continuation 
of past evil—even though everything appears to be nearly the same as it was 
when evil ruled. ἀ e techniques for producing and performing this belief 
draw heavily on St. Paul’s account of messianic time in which everything 
seems the same but is not. ἀ e strongest case in favor of transitional justice 
must therefore rest on the moral quality of the time it creates.

In recent years the moral logic of this “Lincolnian” model of national 
recovery from slavery has been extended to support other claims to rights 
based on past stigmatization, exploitation, or abuse. ἀ e crucial step here is 
to reinterpret what might otherwise be deemed a mere injury (resulting 
perhaps from accidental exclusion) as, rather, a result of a repressed identi-
fication between the victims and the rest of us—now seen as unwitting per-
petrators of abuse against our “other” selves. Once victim and perpetrator 
learn to think of each other as common survivors of a traumatic history, 
this enlarged identity can be asserted to give even relatively minor injuries 
the added significance of a return to a historical pattern of abuse that the 
nation as a whole has committed itself to overcome.80

We should not, however, assume that a Lincolnian approach to justice as 
recovery from trauma is preferable to approaches that stress material resti-
tution or distributive justice.81 National recovery is, essentially, a survivor 
story, and in Lincoln’s own story of America it was not essential for indige-
nous peoples to survive. He assumed that we, as their successors, were to 
survive them. Since Lincoln, we have become a single nation based on the 
equality of newcomers and natives and also on the denial of the general 
proposition that indigeneity confers a special right to self-determination.82 
ἀ e aftermath of Confederate defeat was also an era of heightened extermi-
nation of native “savages” as the railroads moved west and immigration 
from Europe increased.83 Under the Fourteenth Amendment (ratified in 
1868), citizenship would henceforth be based on naturalization and birth—
all children of immigrants would thus be born “Americans.” But settler citi-
zenship based on natality was both an erasure of the rights of “natives,” 
ratifying the ways in which the word “native” had already come to mean 
something different from “born here” in the sense we now use to distin-
guish naturalized immigrants from citizens by birth. Notwithstanding the 
Fourteenth Amendment, however, natives were not considered American 
citizens by birth. Even today the rights of “dependent sovereign peoples”—
as distinct from ordinary minority “groups”—remain an anomaly under 
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the logic of the Fourteenth Amendment.84 ἀ us there are troubling affini-
ties between the Lincolnian vision of Reconstruction and the claims made 
by our national survivor story to a manifest destiny that may not have 
appeared inevitable to the absent victims of a settler colonial state after its 
frontier “closed.”85

Remembering to Forget
ἀ e distinctively Lincolnian approach to Reconstruction that I 

have developed in this chapter now stands alongside the two previous 
approaches without fully superseding them. Although each of the three 
approaches to Fourteenth Amendment jurisprudence is distinct and iden-
tifiable, none is dominant, and each begets, in a dialectical fashion, the con-
ditions that make the other two plausible. ἀ e contrast between the three is 
reflected in the ongoing U.S. debate about affirmative action.

Viewed as reparations, affirmative action programs almost always do too 
little too late. Reparations in their essence aim at closure; they can be dis-
charged within a finite period of time, perhaps a generation or two beyond 
the lifetime of the original victims.86 Affirmative action is potentially inter-
minable precisely because it is not a form of reparation but, rather, a defense 
mechanism that guards against the return of racism.87 Defense mechanisms 
typically reproduce the wishes that they disavow; affirmative action does 
this by constructing an antiracist self as always a potential victim of a rac-
ism that is unconsciously its own. Insofar as the practices of affirmative 
action that we use to disprove our racism are also repetitive defenses against 
it, they fall within a fundamentally different moral register than reparative 
obligations. As a form of cultural self-analysis their duration is indefinite.88

Nonfinality has become the essential characteristic of most affirmative 
action programs in the minds of defenders and critics alike. ἀ e standard 
criticism is not that they do too little but that there is no limit to how long 
they must go on—nothing seems to count as “enough.” Defenders of these 
programs also essentialize their nonfinality, but view it as a positive feature 
because it grounds our future on the principle of “Never again.” ἀ e debate 
over the continuing need for race-based policies to avoid discrimination is 
in this sense again similar to arguments about whether a recovering alco-
holic must always suspect himself of being a latent drunk. Does “being in 
recovery” mean that nothing counts as having recovered?

Both sides of the affirmative action debate exemplify the Lincolnian 
project of “recovery”—both in its virtues and defects. ἀ e essence of that is 
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to replace racism with a fear of racism, revolutionary politics with a fear of 
revolutionary politics, and so on. A deep ambivalence is thus built into it. 
On the one hand, we are committed to hypervigilance (“strict scrutiny”) 
with respect to any pattern or practice that seems to reenact the past. (ἀi s 
is how we suppress the fantasy of eliminating objects of our guilt.) On the 
other hand, there is resistance to the notion that structural reform should 
come at the expense of only some segments of society, when all are equally 
guilty and hence equally absolved. (ἀi s is how we suppress the fantasy of 
being punished by the objects of our guilt.)

We can illustrate this psychology, on one side, by quoting Justice Scalia’s 
concurring opinion in a case that limits affirmative action to remedies 
against perpetrators of racism—not mere beneficiaries.

Under our Constitution there can be no such thing as either a creditor or a 
debtor race. . . . To pursue the concept of racial entitlement—even for the 
most admirable and benign of purposes—is to reinforce and preserve for 
future mischief the way of thinking that produced race slavery, race privilege, 
and race hatred. In the eyes of the government, we are just one race here. It is 
American.89

What unites Justice Scalia’s “Americans” is a demonization of the racists of 
the past and a persecutory fear that those racists will return to haunt us. 
As idealized Americans we are committed to fight those racists in what-
ever guise they may present themselves. We are thus able to deny that we 
are them or that we may once again become them. Instead, our own racial 
aggressions are projected outward and reexperienced as threats.90

A similar moral psychology appears in Justice O’Connor’s later opinion 
for the Court in Grutter v. Bollinger that cautiously upholds for the time 
being race-conscious admissions criteria that fall short of being racial quo-
tas.91 O’Connor shares with Scalia the wish to delegitimate any prima facie 
argument for redistribution based on race. “Narrow tailoring,” she says, 
“requires that a race-conscious admissions program not unduly harm 
members of any racial group” (p. 341). ἀi s means that racial balance is not 
to be pursued for its own sake but rather with “reference to the educational 
benefits that diversity is designed to produce” (p. 330). O’Connor defines 
these benefits as essentially a matter of the ongoing legitimation of national 
elites:

In order to cultivate a set of leaders with legitimacy in the eyes of the citi-
zenry, it is necessary that the path to leadership be visibly open to talented 
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and qualified individuals of every race and ethnicity . . . so that all members 
of our heterogeneous society may participate in the educational institutions  
that provide the training and education necessary to succeed in America.  
(p. 332)

O’Connor notably refuses to embrace the idea that the legitimating func-
tion of race-conscious policies is, in principle, permanent. “Race conscious 
admissions policies,” she says, “must be limited in time.” In practice, how-
ever, this means that there must be “periodic reviews to determine whether 
racial preferences are still necessary to achieve student body diversity” 
(342). So, although racial preferences must, in principle, be subject to sun-
set provisions in order to avoid the taint of redistributive policy, the need 
for reviewing whether they are needed will remain a permanent feature of 
political legitimation in the U.S. O’Connor’s view of affirmative action is 
thus similar to Freud’s view of psychoanalysis: the therapy is, in principle, 
terminable (otherwise, why undertake it?), but in practice we must never 
act as though we are fully cured.92

In a Lincolnian world of heightened scrutiny about race, both the bene-
ficiaries of the past evil and those with claims against them can now be seen 
as equally guilty of returning to the past and hence of discrimination. Here 
the politics of equality becomes to a significant extent a matter of not forget-
ting to remember and then remembering to forget. ἀi s has been evident in 
forms of race-conscious policy that the Court proposed in Bakke and 
upheld in Grutter: we cannot fail to remember race in testing the outcome 
of admissions decisions by the standard of diversity; but we must also 
remember to forget race in judging individual applicants.

Preserved in this way of thinking is Lincoln’s own ambivalence about 
allowing the slaves to have won the Civil War. His strategy, as we have seen, 
was to represent the slaves as the beneficiaries of suffering and sacrifice by 
both the North and South, a penance that could already have been large 
enough to atone for the sins committed under slavery itself. Our jurispru-
dence of affirmative action preserves this ambivalence by viewing the 
descendants of slaves as the beneficiaries of white sacrifice, beginning with 
the Civil War, and as the victims of legalized discrimination (and also of 
constitutionally sanctioned slavery that preceded it). Like Lincoln’s “Sec-
ond Inaugural,” mainstream affirmative action jurisprudence is poised 
between two white fantasies: the fantasy of black gratitude for having been 
rescued and of black hatred for having been persecuted. Both these fanta-
sies are examples of projective identification; in neither are the interests of 
present-day blacks themselves politically negotiable.
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ἀ e figure of Lincoln authorizes all Americans to entertain fantasies of 
guilt for the crimes of racism that they do not actually commit as well as 
fantasies of rage over the crimes of racism that were not actually committed 
against them. ἀ e Lincolnian model views justice, inevitably, as an afterlife 
of evil in which political relations will be based on a mutual recognition of 
the capacity for sin, which, as a matter of generational accident, may have 
been more fully realized on one side than on the other. ἀ e result is a politi-
cal culture of national recovery based on hypervigilance against the surfac-
ing of the guilty wish to sin and hypersensitivity about any claim for 
remedial justice that implies the appropriateness of selective punishment 
for the guilt we all share. ἀ e damage done to victims is honored, but only 
to the extent (and because) it is not an effective basis for political demands. 
After evil, a humbled nation in recovery must split the concept of social 
justice into a backward-looking therapy for the injustice of the past and a 
forward-looking approach to the distribution of the remainders of that 
injustice. ἀi s Janus-like face of political justice is more typical than excep-
tional in posttraumatic societies as we enter the twenty-first century.

Nondiscrimination and Redistribution
Posttraumatic constitutions do not merely enshrine abstract princi-

ples of justice; they also memorialize particular histories of injustice. We 
cannot interpret such constitutions without also reinterpreting these his-
tories in a way that both preserves and transcends the antagonistic identi-
ties that made the nation. It was thus appropriate that the Brown Court, 
after renouncing racial segregation as a continuation of the sin of slavery, 
decreed that the remedy should come “with all deliberate speed.”93 ἀi s is 
not, of course, as simple as it might seem. ἀ e tools of statistics tell us to 
what extent the inequalities between groups explain the inequalities within 
them;94 they do not tell us which inequalities to measure or how to group 
individuals for the purpose of meaningful comparison.95 So, before apply-
ing these techniques of rectification, we would still have to decide what 
goods should be equally distributed over which groups.

In both non-Lincolnian views, equality functions as the baseline norm 
for social restitution. To the extent that inequalities in social outcome can 
be measured, they can also be offset and, in principle, eliminated. ἀ e 
extent to which their median benefit is still higher than that of the popula-
tion as a whole (including both victim and nonvictim) is what makes them 
continuing beneficiaries of wrongs that they now disavow. It is this differ-
ential that must be purged before the evil can finally be past.
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ἀ e choice of methodology here depends upon assumptions that are 
both historically and socially relative. It is worth listing the most important 
of these:

 • ἀ e primary goods to be equalized are limited to those that the nonvictim 
group provides for itself. It is that group’s greater access to these particular 
goods that makes them, still, beneficiaries of the evil to which they are now 
retrospectively opposed and which gives them something more to do be-
fore the past is laid to rest.

 • What makes statistical measures relevant after evil is the ethical assump-
tion that one kind of difference should make no difference in the distribu-
tion of another,96 combined with the historical argument that it has made 
a difference. ἀ e idea that persons who are otherwise diverse should be 
treated as equals is a necessary part of the argument that past refusal to do 
so has produced a difference in advantage that remains illegitimate.97

 • Statistical analyses are thus the abstract measure of the extent to which one 
set of group differences explains another, but the choice of groups to com-
pare is based on a narrative of past evil overcome. ἀ e victimary identity 
against which inequalities are measured is both ethical and historical.

 • In states of permanent transition, the crux of political debate concerns 
when, why, and which beneficiaries should pay. In this debate the anteced-
ent desires of the historical victims themselves play only a minor role. ἀ at 
role is largely counterfactual—a reminder of the irretrievability of their 
loss. ἀ at said, the cumulative gains of beneficiaries can always be relin-
quished later (as long as there are still beneficiaries), which means that it is 
never necessary for beneficiaries to disgorge them now.

 • Redistributing affect (feelings) within the minds of beneficiaries as a form 
of purgation can thus defer and provisionally substitute for a redistribution 
of wealth.

ἀ e foregoing assumptions are historically contingent, and all are open 
to question. Such questions, however, are precisely those on which we claim 
to reach consensus at moments in history when we decide to put evil in the 
past. Assuming that beneficiaries have, in fact, reached consensus, they can 
use the methods of statistical sociology to determine whether they have set 
things right.98 ἀ eir cumulative differential gain (which is what makes 
them beneficiaries) would constitute the fund from which the costs of 
redistribution can legitimately be paid. Any remaining arguments would 
then be over patience versus urgency: Why hurry? Why wait? Leaving the 
present pattern of distribution in place is no less a deliberate policy choice 
than changing it would be. ἀ at beneficiaries perceive a further difficulty is 
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an indication that a consensus has not been reached on the evils of the past 
and that many still accept a presumption of legitimacy for the status quo.99 
What, then, is the political form in which victimary identities can mobilize 
in order to confront beneficiaries who must then react?

let my People stay
Despite the disanalogy between the U.S. Civil Rights movement 

(which sought integration) and the Exodus (which implies separatism), 
most chroniclers of black liberation have invoked what the political theorist 
Michael Walzer calls “Exodus politics”100 to describe the uneasy cohabita-
tion of freed slaves with the ongoing beneficiaries of their former oppres-
sion. In Exodus politics, liberation consists of two elements: manumission 
(“Let my people go”) and nation building.

In Western political culture, the Exodus story is the prototypical model 
for liberation movements of all kinds—a model on which most national 
independence movements, and many separatist movements, continue to 
rely, either explicitly or implicitly. ἀ e point of comparing liberation move-
ments to the Exodus is to chart a conceptual path from victimhood to 
emancipation to nationhood and, finally, to sovereignty.101 But what if the 
freedom that comes after slavery is not a claim to nationhood or to any 
kind of territorial home?

If the Exodus story is the locus classicus for the study of a victimhood 
that seeks nationhood (self-rule), then postslavery black liberation in the 
U.S. would seem to suggest an alternative path in which a different Moses 
might have tried to reintegrate freed slaves into the society of Pharaonic 
Egypt. ἀ e promised land of black liberation was also the land of black 
affliction: the post-slavery U.S.102. ἀ e genius of Martin Luther King Jr., as 
the successor to what I call the Lincolnian model, was to fuse the liberation 
theology of the Exodus with a messianic theology (based on St. Paul) in 
which the final role of Israel (God’s people) was to bring redemption to the 
oppressors (Egyptian, Romans, and white Americans). In the context of 
our broader study of transitional justice, Civil Rights–era America is a case 
where the demand for liberation is not “let my people go” but, rather, “let 
my people stay.”

It is only by saving white America, King preached, that black Americans 
could free themselves. If King presented himself as a Moses to blacks, his 
message to whites was that of St. Paul—that they still have time to be 
saved.103 By interpreting Moses through Paul, King tied the political mobili-
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zation implied by the Book of Exodus to the moral logic of passive resis-
tance implied by Romans. ἀi s was not merely a moral repudiation of 
political violence; it was also an interpretation of liberation, not as a way of 
leaving Egypt but instead as a way of confronting Rome: “One day we shall 
win freedom, but not only for ourselves. We shall so appeal to your heart 
and conscience that we shall win you in the process, and our victory will be 
a double victory.”104

Like St. Paul, who addressed the “Romans” as a Jew, King here addressed 
white Americans as a black with the message that both sin and salvation 
must be conceived in terms that transcended the black/white divide in U.S. 
history. His was a theology for the meanwhile, in which the messianic mis-
sion of American blacks was to save everyone. He thus constructed the mes-
sage of the race within the Empire as something more universal than Empire 
itself—an alternative universalism of the kind that Paul attributed to the 
Jews.105 Ahead of justice, King thus placed the duty to love one another in 
the present.106 ἀi s was the link between King’s Mosaic promise to liberate 
his people and his Pauline mission to save everyone. “In essence, King 
unknowingly made the subject of the Civil Rights movement the ‘White 
beneficiary’ [of racial discrimination], rather than the African American.”107

ἀ at beneficiary was ultimately the northern white liberal who could 
still enjoy the advantages of racialized inequality while saving his own soul 
through conversion to King’s cause of nonviolent change. By using nonvio-
lence as a tactic, King shifted the moral burden of refighting the Civil War 
to those in the South who wished to preserve the status quo. Time and 
again his nonviolent demonstrations would provoke white Southerners to 
revert to the violent symbolism of slavery a full century after slavery had 
been abolished —calling out the dogs (Bull Connor), raising the Confeder-
ate Battle Flag (Lester Maddox), and brutally beating peaceful demonstra-
tors. It would thus be the southern segregationists, and not the Civil Rights 
movement, who would be accused by a watching North of violating the 
Lincolnian peace at a time when nationwide media, both broadcast and 
print, were reaching maturity. Insofar as civil rights protesters anticipated 
(while not seeming to provoke) a violent response, they called forth a fed-
eral duty to rescue (what we now call a Responsibility to Protect) that 
would eventually extend the reach of the Equal Protection clause to autho-
rize a reoccupation of southern political space by federal marshals and fed-
eral courts. Southern contras were here recast from their role as “Redeemers” 
of a way of life to quintessential perpetrators of human rights abuses.108

ἀ e moral effect of King’s nonviolence depended on its implicit power to 
unleash violence. On his own side, this power was largely exercised through 



110 | liviNg oN

restraint—King’s movement was all that stood between white liberals and a 
growing black nationalism, impatient with the pace of change. It was also 
true, however, that maintaining nonviolence within King’s movement 
required an organizational discipline that was the very opposite of passiv-
ity. ἀi s internal discipline gave the Civil Rights movement the capacity to 
mobilize violence effectively, had its leadership so chosen. By 1968 it had 
become clear that King’s movement was both the only alternative to black 
violence (his assassination “unleashed riots”) and that it could not “go too 
far” without producing a violent white reaction.109

From the perspective developed in chapters 1 and 2, King’s strategy con-
trasts with both justice-as-struggle, the view that treats beneficiaries as 
would-be perpetrators, and also with the Gandhian model of justice-as-
reconciliation, in which everything necessary for self-rule (swaraj) is con-
ceived to be already in place. If Lincolnianism was a harsh repudiation of 
anyone who returns to the violent ways of the past, then King’s strategy of 
nonviolence showed how this legacy could be turned against whites who 
resort to racialized violence. It was, finally, King who gave Americans a 
coherent conception of what the Lincolnian legacy of permanent recovery 
might be in contrast to the search for “closure” that characterized aspects of 
South Africa’s TRC process. ἀ e measure of King’s success was the extent to 
which the federal use of force, when it finally came, was on the side of his 
movement.110

King’s divisive political strategy was, perhaps, best understood by his 
contemporaneous adversary, George Wallace, the racist governor of Ala-
bama, who played the anti-King on the national political stage. ἀ e Wallace 
phenomenon was not merely “white backlash,” as northern media described 
it. Viewed from the outside (as Wallace viewed it), King’s political strategy 
had been to show that blacks were morally undamaged by racism, and thus 
to separate the race issue, which northern liberals were willing to address in 
narrow terms, from the class issue, which raised the question of who was 
benefiting from racialized exploitation.111 I thus interpret Wallace and King 
together as the dialectical adversaries produced by the Lincolnian model of 
Americanism.

Both their national strategies were compromises arising out of the need 
to address a regional conflict in national terms. Wallace did so in a way that 
attempted to mobilize the class forces that King was trying to demobilize 
until the end. King’s movement was, however, something more than a neu-
tralization of the white-worker alliance that had been the foundation of 
New Deal liberalism. It also gave clearer meaning to the Lincolnian ap- 
proach by portraying himself as both the Moses who led his people to free-
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dom and the Paul who taught them to see salvation in patience and a “hope 
that does not disappoint” (Rom. 5:5).

the Civil war virus: lincoln vs. wilson
Lincoln’s reinterpretation of ἀ omas Jefferson at Gettysburg is not the 

only version of U.S. politics that was exported to the world. In the aftermath 
of World War I, Woodrow Wilson revived the pre-Lincolnian interpreta-
tion of Jefferson as a proposed basis for world order. Unlike others who 
stress the relation between popular sovereignty and individual rights, Wil-
son focused on the Jeffersonian relation between the state and the nation.

States were created by sovereign “peoples,” Wilson believed. Liberalism 
might later define the relation of ruler and ruled within a people, but 
nationalism—in this case ethno-nationalism—would create that people 
and define its boundaries.112 If all nation-states functioned in world politics 
as the virtual representatives of their own “peoples” in diaspora, so his logic 
goes, then each national state would protect its permanent minorities out 
of fear that members of its own “people” might suffer retaliation while liv-
ing as minorities elsewhere.113 ἀ e postcolonial relation between national 
and international politics, as Wilson conceived it, is a kind of hostage 
arrangement based on the tacit acknowledgment that the “peoples” of the 
world are already dispersed and that their potential ingathering is a legal 
fiction needed to protect their rights wherever they might be.114

In Wilson’s terms, groups asserting protected minority status anywhere 
must imagine themselves as both vulnerable to victimhood where they are 
and as hegemonic victimizers somewhere else.115 ἀ e heightened imag-
inability of ethno-national violence is thus an unavoidable structural pre-
supposition of the interstate system in which nation-states based on 
victimhood feel entitled to use their sovereign status in the international 
community to protect conationals who live as minorities elsewhere. If the 
point of demanding nationhood is to protect a diasporic people from fur-
ther victimization, it follows that a state does not violate Wilsonian princi-
ples by resisting, at least up to a point, attempts at self-help by separatist 
minority groups that threaten to “strand” members of the present “major-
ity” within a smaller state in which the present “minority” rules. ἀ e obvi-
ous problem is that a previously subjugated minority allowed to rule in the 
name of former victims will almost inevitably have permanent minorities 
of its own. In the words of one scholar, “the effort of the state to become a 
nation aroused the determination of the nation to become a state.”116 ἀ ose 
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who assert protected minority status from a Wilsonian perspective thus 
become hypothetical threats to their current oppressors (people who could 
do the same to “us”), thereby allowing “us” to rationalize continuing 
oppression on the grounds of self-defense. Whenever “otherness” is asserted 
as a counterhegemonic claim, a long-term cycle of mutual threat and repri-
sal is always a danger.117

ἀ e troubling truth is that many civil wars throughout the world are 
based on such a cycle and many nations that see themselves as Lincolnian 
survivors are doomed to fight civil wars against secessionist claims 
grounded in a cultural, and often a political, version of Wilsonianism. 
Whenever past victims claim as much sovereignty as it takes to turn the 
tables, the regressive logic of atrocity and reprisal is set loose. No reader of 
Nietzsche can be sure that the perpetrators of past discrimination are 
wrong to hear “the voice of the victim” as a threat;118 and no follower of Paul 
can ignore the appeal of conversion from evil, now seen as a cycle of vio-
lence, to make a new beginning. For Lincolnians, the appeal of using the 
violence of renewal to survive originary violence is reason enough to 
choose the politics of national unity and resist all separatist claims.

A dark implication, however, of our discussion of both Lincoln and Wil-
son has been that survivor stories often rationalize abuses that produce new 
demands for separation based on the sovereign coequality of peoples. 
Secessionist movements, in turn, produce victims who may become survi-
vors with new stories of their own. ἀi s cycle is not universal, but it is 
observable, and it suggests that Lincolnian and Wilsonian perspectives may 
be both interdependent and mutually subversive at a deeper level. By this I 
mean that each story has a tendency to undermine its own premises and 
motivate acceptance of the other.119 Today we might describe postmodern 
thinkers as “cultural Wilsonians” insofar as they believe that marginalized 
groups, especially minorities, should not be judged according to the norms 
imposed by those who represent the hegemonic culture. From this perspec-
tive, liberation in its most general form is based on the critique of cultural 
imperialism (including that of the Lincolnian “survivor story”), and colo-
nial oppression becomes the paradigm of all injustice—which is initially 
the affront of not being heard and understood and ultimately the threat of 
genocide.



Race, Ethnicity, and territory
Large-scale murder, even the destruction of entire populations, is 

not a product of modernity. ἀ e sacking and pillaging of conquered cities, 
and the rape and massacre of their inhabitants, has occurred across reli-
gious traditions and cultures. ἀ e Greeks did it to Troy; the Romans did it 
to Carthage—and both Greeks and Romans built national legends around 
the significance of those deeds. To their enemies in the ancient world, the 
Persians, Akkadians, Assyrians (and so forth) were legendary for their 
willingness to destroy cities and kill or transport entire populations. ἀ e 
deliberate killing of entire populations was not, moreover, a policy avowed 
only by those classified as “barbarians” in the Greco-Roman imaginary. 
ἀ ucydides describes a debate among Athenian democrats about whether 
the inhabitants of a defeated city should be put to death: they were. Massive 
as these killings sometimes were, their purpose was to terrify and/or elimi-
nate the population of a specific place that had been conquered rather than 
to remove from the face of the earth a specific genealogy and thus to purify 
a “race.”1

ἀ e conceptual apparatus of modern genocide—its specific link to rac-
ism—arises out of the political logic of colonialism and anticolonialism as 
distinctive constellations of state power.2 Before considering the philosoph-
ical implications of the genocide taboo, we must recover the conceptual 
framework within which genocide became all too thinkable within the 
framework of modernity. ἀi s chapter is concerned with the phenomenon 
of genocide before the concept and its origins in late medieval and early 
modern conceptions of race, ethnicity, and territory.3

Modern colonialism originates in an act of violent usurpation/conquest 
or in an unopposed claim to possession of territory that is already inhab-
ited.4 It differs, however, from the military conquests of ancient kingdoms 

4
the dIalectIc of race  
and Place
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and empires, which sometimes involved the annihilation of the defeated, 
and also from the ancient migrations of groups that resulted in the rule of 
some over others. ἀ e distinctive feature of modern colonialism is the con-
ception (after 1492) that the entire earth is subject to what Carl Schmitt calls 
a “nomos,”—a fundamental norm for apportioning terrestrial space. 
According to this norm, rulership over land was based on a preexisting 
freedom of the sea, and the appropriation of overseas colonies was thus 
conceived as an exception to the international law that disfavored the impe-
rialism of invading neighboring states across borders.5 Because the claimed 
(appropriated) colonial “possession” had been exempted from the interna-
tional law that governs tyranny on the land and piracy on the sea and would 
eventually reconcile modern Europe’s overseas empires with a denial that 
supposedly enlightened Europeans could reconcile their modern overseas 
empires with rejecting a “right of conquest” as a legitimate basis for empire 
within Europe itself. Instead, the sovereignty of modern European states 
would be grounded on rebellions against imperial control—the struggle of 
their inhabitants to purify themselves as “peoples”6 from foreign contami-
nation. But before this became the basis for popular self-rule in Europe, it 
was the basis for colonial powers to assert their race (broadly indistinguish-
able from nationhood) as a nomos for dividing and ruling an ethnically 
mapped earth.7

What distinguishes European colonies acquired after 1492 from the 
suzerainties of ancient empires and the wanderings of ancient tribes is an 
imagined relation, both spatial and temporal, between a territory’s prior 
inhabitants, its colonial possessors, and its eventual citizens as an indepen-
dent state.8 Both the colonial and anticolonial mind can conceive of geno-
cide because they both can (must?) imagine the same territory without its 
current inhabitants. Relations among current occupants appear within the 
framework of colonialism to be essentially matters of temporal succession. 
ἀ us, in the colonial dialectic, everything depends on who came first and 
who will remain. From the perspective of colonialism, any present time of 
simultaneous cohabitation of racialized ethnicities must be seen as histori-
cally abnormal and, perhaps, ephemeral.

Modern colonialism introduces into world political thought a funda-
mental distinction between “native” and “settler” and, eventually, the 
related distinction between ethnicity and race.9 As developed in this chap-
ter, the distinction between “native” and “settler” is essentially political—it 
is about the role of indigeneity in a territorial state. ἀ e native’s identity is 
based on priority and place (they preceded the settlers as occupants of the 
territory to be settled), and the settler’s identity, insofar as it is translocal, 
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can be said to be based on a cluster of purportedly global theories of history 
and human development that converge around the concept of race. Long 
before race had biological explanations—before such explanations were 
thinkable—it had been a political and religious concept relating origins 
(both temporal and geographic) to destinations. Racialized thinking is 
essentially translocal and transtemporal: it foregrounds the successive occu-
pation of presently inhabited space. By doing so, it also makes imaginable 
divine or human intervention in a race’s historical trajectory across the 
earth. If a “race” can imagine its own spatial migration over time—race is 
what remains the same, regardless of location—it can also imagine itself as 
the object of extermination in any given place, as biblical Jews could easily 
do.10 For them Israel was not a site of cartographic origin but a promised 
destiny (a destination) to which only a purified remnant would return—
not merely to home but to a path.

To use the concepts of race and place in this way after 1492 is to take the 
perspective of the metropole toward the local. From the metropolitan per-
spective of a would-be settler, the concept of “place” plays a role that is, at 
least superficially, innocent in identifying the colonial territory with the 
cartographic space of a state, initially empty and to be filled (or “colored”) in 
by a form of political rule that it otherwise lacks.11 ἀ e presence of prior 
occupants, however, is not a mere accident or complication for colonizing 
peoples—even when they claim that their “discovery” of a place (its effective 
placement on their own world map) preceded their need to conquer its sub-
sequently hostile inhabitants.12 As expatriate colonizers, they are not rooted 
where they are and may thus entertain a cosmopolitan fantasy that they 
would be the “same” people anywhere. Contrary to the cosmopolitan ethic, 
however, metropolitan colonials never “forget where they come from.”13 
ἀ eir ethical perspective is not cosmopolitan to the extent that the distinc-
tiveness of indigenous populations poses a political and moral problem for 
them. ἀ e essence of that problem, from the settler’s standpoint, is what it 
could mean to respect local culture and ethnicity, where these very concepts 
represent the political residue that is left of indigeneity in a cartographic 
space where the settler’s eventual presence is presupposed. ἀi s presupposi-
tion lies at the core of colonial thought, even if an active policy of settlement 
is not pursued as a means of more fully possessing a particular colony.

ἀ us the metropolitan map of colonialism eventually becomes filled 
with the ethnic names of local places—a process that explicitly links ethnic-
ity and territory while giving this linkage political significance in and for 
the outside world that imposed and recognized it. At the broadest level, 
that political significance is obvious—there would not be a global map 
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filled with homelands if people were always “at home.” Some people (the 
discoverer, the mapmaker, the conqueror, the settler) are necessarily not at 
home wherever in that world they happen to be. It is they who identify car-
tographic space (territory) with origin rather than location and thus create 
a map that presupposes the mobility rather than the stability of popula-
tions. To the extent that this map itself appears to be natural (the world), 
the political distinction between race and ethnicity remains dynamic rather 
than fixed in any given locale.14

We can thus say that when members of ethnic groups arrive at another 
place, their identity (whether as colonial settlers or as migrant workers) is 
racialized. Sometimes groups respond to such racialization by clinging or 
returning to the ethnicity associated with their cartographic origins. In 
these cases they are seeking to “re-ethnicize.” ἀ e reidentification of U.S. 
Negroes as African Americans is an example of this phenomenon. Simi-
larly, the Jewish idea of a “return” to Jerusalem has served for centuries as 
an ideology of voluntary re-ethnicization on the part of diasporic Jews suf-
fering from racialized oppression. As Rebecca Solnit writes,

Race itself, this identification with an ethnicity also imagined as an origin, 
has for the last century tended to generate a kind of ethnic nationalism whose 
insistency on the inseparability of race and place is itself mystical. . . . Israel 
itself was founded on the idea that the legacy of blood entitled the Jews to a 
legacy of land . . . I’ve always been as much appalled as awestruck that a people 
. . . could remain so attached to an absent place of origin that everyplace else 
could be framed as a temporary exile . . . no matter how long they stayed. 
Becoming native15 is a process of forgetting and embracing where you are.16

In contrast with the fiction of ethnicity as something inherently local, 
the fiction of race is all about the fact and possibility of migration without 
assimilation. It is thus, on the one hand, an alternative to the ethnic rooted-
ness of populations and, on the other, an exception to their free mobility.17 
Races are in this respect the collective subjects of actual and potential 
migration in a (consequently) ethnicized world. A “racial” identity bespeaks 
a place of origin from which one is absent, a place of occupation in the 
present, and perhaps also a historical destination that may be either a 
return to the first or a fuller inhabitation of the second.

Note, however, that the refiguring of racialized groups as “natives” is not 
necessarily liberatory. Involuntary re-ethnicization occurred under South 
African apartheid when the families of migrant workers were relocated to 
their tribal “homelands” in order to suppress political resistance by a hyper-
exploited racialized labor force on which the mines and factories relied.18 
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ἀ e nineteenth-century scheme for a voluntary colonization of Liberia by 
freed slaves also relied on the double meaning of “African” as both a racial 
and ethnic designator. Here Africans, conceived as a geographically mobile 
race, were to be resettled in a place inhabited by the natives of so-called 
Africa. ἀ e concept of a “liberia” (rule by the free/freed) illustrates the 
colonial concept that a race, defined by its origin and destination, should 
rule the indigenous occupants of a place.

Why, then, do most Americans use the term “ethnic” to refer to immi-
grants rather than “indigenous peoples”? One reason is that the “race ques-
tion” has been more salient than the “native question” in U.S. politics, 
especially since the “closing of the frontier.”19 In the apparent absence of a 
native question, political differences among settler identities would be 
described as “ethnic”—especially as the term “race” came to be associated 
with biological racism. But the term “ethnicity” was not merely a substitu-
tion for earlier uses of “race” to designate settler groups in America.20 By 
circumventing the native question, the American “invention of ethnicity” 
allowed descendants of all settlers to be members of a single race, Ameri-
can, into which even blacks might conceivably “integrate” by regarding 
themselves as “African Americans.”21 ἀi s use of the term “ethnicity”22 
became common just as colloquial uses of “race” (and ideologies of biologi-
cal racism) were becoming disreputable.

ἀ e peculiarly American exclusion of the native from the race/ethnicity 
distinction reflects what some scholars call its “liberal tradition,” which 
dilutes the importance of Old World origins and identities once people get 
to this New World.23 In America, that backward-looking significance of 
diverse origins is the freedom and mobility that America itself made pos-
sible.24 ἀ e common racial identity of ethnic Americans is thus revealed by 
their political assimilation—a relation between originary choice and final 
destination that distinguishes them from the descendants of both slaves 
and natives.25 In this twentieth-century conception of Americanism, the 
European concept of race is not merely purified of the taint of biological 
determinism; it is also intensified in its moral force. Like a European’s “race,” 
an American’s “freedom” is an inner differentiating quality (something we 
have before anything we do) that can be instantly recognized by those who 
share it, and either admired or resented by those who lack it.26

Racialized thought
“Freedom” is the name Americans give to the hidden originary 

essence that allows us to consider immigrants as “ethnics” and thus to 
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distance ourselves from the settler-native question. ἀi s ideology seems  
to remove the taint of biological racism from the “ethnic” settler’s self-
understanding and thus eliminate the most objectionable aspect of the 
colonial idea of race. ἀ e concept of race, when ostensibly purified of its 
biological racism, allows Americans of diverse national and religious origin 
to distinguish themselves from the descendants of slaves and indigenous 
peoples on the grounds of freedom alone. Behind this apparent purifica-
tion, however, there is also an intensification of race as a political concept, 
which now suggests that some noninhabitants of the nationally claimed 
territory were spiritually destined to arrive and that some present inhabit-
ants may be spiritually unsuited to remain.27 Our American freedom has 
become the pure thing (like a European’s race) that makes us experience 
hatred of our power in the world as a hatred of what we essentially are. 
ἀ us the ideology of “Americanism” both generalizes and preserves the 
European concept of “race” as the translocal exercise of power, while equat-
ing such power not with purity of biological descent but with the moral 
significance of freedom itself.

In the dialectic of race and place described in this chapter, “American-
ism” can be best described as racialized antiracism that distills racialized 
thinking as a translocal standpoint toward “place” based on whatever 
shared inner quality—perhaps our own tolerance of diversity—that those 
who hate us ultimately lack. ἀi s antiracist racialism is, of course, the gen-
eral form of racialized thought in the postcolonial world. ἀ e racialism that 
refuses to recognize itself as such has been well described by the French 
political theorist, Étienne Balibar, who stresses that

nationalism cannot be defined as an ethnocentrism except precisely in the 
sense of the product of a fictive identity. To reason any other way would be to 
forget that “peoples” do not exist naturally any more than “races” do, either by 
virtue of their ancestry, a community of culture or pre-existing interests. But 
they do have to institute in real (and therefore in historical) time their imagi-
nary unity against other possible entities.28

As Balibar reminds us, there is no natural ontology of races and ethnici-
ties. ἀ e concepts of race and ethnicity are, rather, part of political theory, 
and it is as such that they must be understood and criticized. Balibar at one 
point insists that “there is in fact no racism without theory,”29 Elsewhere he 
says:

ἀ eoretically, racism is a philosophy of history . . . which makes history the 
consequence of a hidden secret revealed to men about their own nature  
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and their own birth. It is a philosophy which makes visible the invisible cause 
of the fate of societies and peoples; not to know that cause is seen as evi-
dence of degeneracy or the historical power of the evil. . . . ἀ e “secret,” the 
discovery of which it endlessly rehearses, is that of a humanity eternally leav-
ing animality behind and eternally threatened with falling into the grasp of  
animality.30

Racialized thinking (which Balibar simply calls “racism”) is therefore 
always relatively universal with respect to nationality, because it is, logi-
cally, the form of political identification that transcends (or even under-
mines) mere ethnic occupancy of a cartographic space. As a theoretical 
construct, a race is something within a given nation—its hidden part that 
comes to be viewed as originary.31 A discourse of “race” is thus the initial 
way in which the human is understood as something translocal—and 
therefore a category through which we can understand the merely local as 
something less than fully human.

Although Balibar does not forcefully say so, the idea of the “secular Jew” 
is the prototype for his account of the relation between racism and universal-
ism. ἀ e claim that a secular (converted, assimilated, nonobservant) Jew is 
still nevertheless a Jew—that secularity is just another way of remaining Jew-
ish—is precisely what he means by racialized thinking, and the anti-Semitic 
variant of this claim is what he means by racism. Such thinking is, perhaps 
originally, a precipitate of the way St. Paul constructs the Jewish-Christian 
difference in his Epistle to the Romans. Here Paul argues that Gentiles who 
become part of “Israel” through joining the brotherhood of Christ are differ-
ent people (subject to different standards) than “the Jews” who always 
remain Jews, whether they accept Christ as their Messiah or not.32 “ἀ e Jews” 
for Paul (and here he includes himself) have an originary relation to God 
that precedes Christ and a separate path to redemption. For them, accepting 
Christ is another way of being Jewish; for Gentiles (the Nations), it is the only 
way to join the people of Israel. As the self-declared Jewish emissary to the 
Nations, Paul proclaims that only some Jews will be saved but that the salva-
tion originally promised to the Jews alone is now available to God’s new peo-
ple, a new Israel defined as the Church itself.33 ἀ us is born the question of 
who the real Jew is: not all Jews are really Jews, and some non-Jews can claim 
to be the true Jews.34 ἀ e Jewish notion of purity based on ritual is here 
replaced with a notion that Balibar would call “racial.” Because those who 
remain Jews consider themselves to be the only Jews, they can be hated for 
their racism by those Gentiles who think that they are the real Jews. Here, as 
in subsequent history, antiracism appears as the originary form of racism 
itself: the racialized other is hated for being racist.35
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If the racialized conception of the Jew created by Paul is no longer that of 
a nation, neither is it quite that of a religion in the new sense that he invents. 
True religion, according to Paul, is about the meaning of Jewish history for 
the world. What happened to the Jews now has universal religious signifi-
cance, which is, according to Paul, different from the significance it will 
come to have henceforward for Jews themselves. ἀ e significance of Juda-
ism as a separate religion is thus no longer exhaustive of the religious sig-
nificance that Judaism has for the world. ἀ e identity of the “the Jew” rather 
appears as a counteruniversal, standing between the “nation” and the 
“human” in much the way that Balibar’s idea of “race” does. Race is, for 
Balibar a concept that is ambiguously both biological and creedal, but it is 
always highly theorized in just the way that Paul’s political theology theo-
rizes the Jewish-Christian difference.

A race is, as we have seen, an identity not localized in space but rather 
defined in its relation to time. Instead of occupying a place, races have ori-
gins and possible destinations. ἀ e very idea of a “people” as the political 
subject that constitutes a state—what it both rules and represents—is carved 
out of the relatively more universal concept of a race that is only contin-
gently related to the cartographic place the state occupies. Insofar as a “peo-
ple” defines itself from within a prior conception of race, there will always 
be tension between seeing peoplehood as a dilution of race through the 
accident of territorial assimilation and seeing it as an intensification of race 
through the project of political purification. Michel Foucault took note of 
this project and provocatively described it as the “race war” underlying the 
modern discourse of political sovereignty over a place, but it is more accu-
rately described as a struggle over the meaning and relevance of the con-
cept of “race” itself.

Balibar’s use of the pejorative term “racism” to designate racialized ways 
of thinking can distract us from his principal insight into the link between 
racial thinking and the humanitarian view that racists are inhuman.36 
Today “racism” is the name critics apply to the particular theories of colo-
nial domination that are superseded by nationalism in much the same way 
that “feudalism” became the generic name that historians of the modern 
state gave to the particular rationalizations of aristocratic rule that it super-
seded. Foucault argues that the modern state created the constitutional 
prototypes of “race war” in the broad sense of constituting a people within 
the people (a race) that rules in order to purify itself and purifies itself in 
order to rule.

It is thus race in the sense of an originary difference (whether cultural or 
biological) that comes to explain why the nation needs to rule itself rather 
than be submerged into a larger entity or divided into smaller ones. Race in 
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this sense is the “hidden” element in the nation that makes its people 
“equal” and enables nations to produce a “fictitious ethnicity,” a “populism,” 
that substitutes in a postfeudal world for the rule of family aristocracy.37 
“What theoretical racism calls ‘race’ or ‘culture’ (or both together),” says 
Balibar, “is therefore a continued origin of the nation, a concentration of 
the qualities which belong to the nationals ‘as their own.’” But racial think-
ing, according, to Balibar, is not merely “supernational” in the sense of des-
ignating a “superrace” and a “subrace” within the nation itself; it is also 
what Balibar calls “supranationalist” in the sense of defining

communities of language, descent and tradition which do not, as a general 
rule, coincide with historical states, even though they always obliquely refer 
to one or more of these. ἀ is means that the dimension of universality of 
theoretical racism . . . permits a “specific universalization” of nationalism. . 
. . ἀ ere actually is a racist “internationalism” or “supranationalism” which  
tends to idealize timeless transhistorical communities such as the “Indo-
Europeans,” “the West,” “Judaeo-Christian civilization” and therefore com-
munities which are at the same time both closed and open.38

ἀ e fact that the “race” is both within the nation and outside the nation, 
according to Balibar, makes “racism more nationalistic than nationalism 
itself . . . an excess of nationalism”39 rather than an atavistic remnant of 
primitive culture.

From Balibar’s insight into the relation between racism and nationalism 
it follows that ideological antiracism—the attribution of racist attitudes to 
ethnic immigrants—is the new form that racialized thinking takes today. In 
postcolonial globalized societies, the cultural unassimilability of certain 
immigrants is the essential (racial) marker distinguishing them from those 
who identify with a global culture that celebrates the “human race” as such 
and who practice a kind of “meta-racism” that aims to “explain racism and 
to ward it off.”40 In this respect, even the avowed antiracist—the democrat 
who replaces the study of “racial belonging” with the study of “racist con-
duct” (race relations)—participates in a form of metropolitan knowledge of 
hidden cultural differences that naturalizes a propensity to commit racist 
acts as a substitute for race itself.

Balibar thus describes such analyses of culturally induced racial bias as 
themselves a “differentialist racism” (pp. 22–23). As he points out:

ἀ e idea of a “racism” without “race” is not as revolutionary as one might 
imagine. . . . A racism which does not have the pseudo-biological concept  
of race as its main driving force has always existed . . . Its prototype is 
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anti-Semitism. Modern anti-Semitism [as distinct from “theological anti- 
Judaism”] . . . is already a “culturalist” racism. Admittedly, bodily stigmata 
play a great role in its phantasmatics, but . . . the Jew is more truly a Jew the 
more indiscernible he is. His essence is that of a cultural tradition, a ferment 
of moral disintegration. . . . In many respects the whole of current differential-
ist racism may be considered, from the formal point of view, as a generalized 
anti-Semitism. (pp. 23–24)

Balibar here refers to the ranking of “individuals or groups in terms of their 
greater aptitude for—or resistance to—assimilation” (p. 24) based on hid-
den (or inner) characteristics: the ineluctable “Islamism” of Arabs as much 
as the inner “Judaism” of Jews.41 ἀ e techniques that Balibar describes as 
“differentialist racism” are nowhere more apparent than in the post-9/11 
efforts to avoid “racial profiling” of Arabs by “discovering” an “inner” (cul-
tural) difference within Islam that separates “good Muslims” (who love 
freedom and embody a kind of Protestant Ethic) from “bad Muslims” (reli-
gious fanatics who hate freedom and do not value human life, whether their 
own or others). Only the “bad Muslims” become suicide bombers, or so the 
argument goes, and it is they who must first be identified and then con-
trolled to defend the global interests of humanity. ἀi s is the prototype of 
racism directed against European Muslims—Europe’s new Jews—who are 
hated for expressing racial hatred (in this case) toward the Jews themselves. 
A Judeo-Christian world thus measures the acceptability of resident Mus-
lims by their willingness to be assimilated as most Jews have been. Balibar’s 
analysis implies that the Muslim-Jewish difference is still no less definitive 
of Western Christendom (now transformed into Judeo-Christendom) than 
it was during the First Crusades, when Muslims were conceived as armed 
Jews.42

Having elaborated the dynamic relations between ethnicity, race, and 
nation that underlie the ideologies of modern democratic states, we are 
once again confronted with anti-Semitism as the paradigm of modern  
racism. As Balibar suggests, the “inverted” racism of pre-Holocaust anti-
Semitism—rooting out the “hidden” Jew (the really Jewish Jew) who only 
pretends to be assimilated—has become the template for present-day dis-
crimination against Arabs in the West. ἀ at discrimination is, through  
the process of ideological inversion, based on their propensity to anti-
Semitism—another “hidden” trait (presumptively based on cultural origin) 
that can be rooted out through special tests designed to look behind their 
merely superficial adherence to Western ideas of tolerance. ἀ e essential 
test (especially post-9/11) is refusal to denounce, as terrorism, any militant 
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action directed against the premise that a Jewish state in Palestine is an ex- 
ceptional responsibility of the (now Judeo-Christian) world community 
after the Holocaust. ἀ ose Muslims (the “real” or “bad” Muslims) who re- 
gard the military defeat of Israel as desirable, or even thinkable, are thus 
taken to reveal a hidden cultural propensity toward the kind of anti- 
Semitism that is supposed to make the Holocaust, and its potential repeti-
tion, thinkable as well.

We are thus confronted in greater specificity with the question posed at 
the beginning of this chapter about the unthinkability of genocide. If anti-
Semitism is the prototype of modern racial thinking (“differentialist rac-
ism” in Balibar’s sense), it is also the specific version of racism that first 
made genocide thinkable—not in the sense that the Nazi attempt to exter-
minate European Jewry is the first historical example of a genocide but in 
the sense that the name “genocide” itself was invented to capture the speci-
ficity of what the Nazis intended to accomplish and the magnitude of their 
eventual success. ἀ e 1948 Genocide Convention defines what they did as 
the paradigmatic crime against humanity, illegal and prosecutable every-
where, and a complete justification for any wars (up to and including world 
wars) that are necessary to prevent, stop, or punish states and nonstate 
actors that engage in genocide.

As the foregoing discussion suggests, the assumption that Nazi anti-Sem-
itism made genocide conceivable is deeply embedded in the post-Holocaust 
reorientation of human rights thinking around the prohibition of geno-
cide—a reorientation that, at the very least, made anti-Semitism unspeak-
able (if not unthinkable) in all societies in which human rights thinking has 
taken hold. In these societies (which believe themselves to constitute a world 
community of humanitarian values), denouncing Jews as such is not only 
unacceptable; anti-Semitism is also regarded as an external manifestation of 
an inner quality that is now considered paradigmatically inhuman—so 
much so that, as early as 1950, equating it with “Hitlerism” became a basis 
for Aimé Césaire to attack the racist inhumanity of colonialism itself:

We must study how colonization works to decivilize the colonizer . . . to 
awaken him to buried instincts, to covetousness, violence, race hatred, and 
moral relativism . . . [until] the poison has been distilled into the veins of 
Europe . . . 

People are surprised . . . they hide the truth from themselves . . . that it is 
Nazism, yes, but that before they were its victims they were its accomplices; 
that they tolerated that Nazism before it was inflicted upon them . . . because 
until then it had been applied only to non-European peoples.
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 . . . Yes, it would be worthwhile . . . to reveal to the very distinguished, very 
humanistic, very Christian bourgeois of the twentieth century that without 
his being aware of it he has a Hitler inside him, that Hitler inhabits him . . . and 
that, at bottom, what he cannot forgive Hitler for is not . . . the humiliation of 
man as such, it is . . . the humiliation of the white man, and the fact that [Hit-
ler] applied to Europe colonialist procedures.43

My purpose here is not to pursue Césaire’s specific analogy between 
colonialism and the methods of the Holocaust but rather to explore the 
ways in which the logics of race, ethnicity, and nation implied the possibil-
ity of eliminating entire populates before the word “genocide” itself became 
associated with a taboo. Before treating Hitler’s extermination of the Jews 
as the paradigm case it has now become, it is useful here to take up a less 
familiar, earlier case in which the logic of native/settler played out with 
genocidal consequences.

the irish Example
At the beginning of this chapter I suggested that “race” and “ethnic-

ity” are protean concepts within colonial discourse that can be filled in with 
whatever fears and fantasies the settlers wish to project onto their difference 
with the natives. In its late medieval origin the colonial idea of “race” had 
little if anything to do with physical characteristics or “mere appearances” 
like skin color. As early as twelfth-century Europe the concept of “race” was 
used to distinguish diasporic settler nations from indigenous “tribes”—
primordially rooted in a specific place. ἀ e great “nations” of the Franks, 
Germans, Slavs, Normans, and so forth, were thus originally conceived as 
“races” that settled the land of indigenous “tribes” long before they came to 
regard themselves as “nations” that were entitled to become “states.”44

ἀ e history of Ireland is a case in point. Anglo-Norman colonization of 
Ireland began in the 1150s by dispensation of the pope. ἀ e remnants of this 
Old English colonization of Ireland remained largely Catholic, distinguish-
ing themselves from both the Gaelic Catholics and the Anglo-Irish and 
lowland Scots who would follow.45 After Henry VIII’s decision to break 
with the Catholic Church, “the English occupation of Ireland .  .  . would 
take on the qualities of a true colonization, distinct from the invasive 
migrations culminating in near-assimilations that preceded it. .  .  . Cam-
paigns of vast brutality were launched to subdue the population again and 
again.”46
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England thus developed a scheme to “plant” the “waste” land of Ireland, 
and, under Elizabeth and James, the establishment of the Irish Plantations, 
such as Londonderry and Munster, were “intertwined” with the Plantations 
of Virginia, using the same techniques of conquest, population removal, 
and deforestation to create new landed estates for the younger sons of Brit-
ish aristocrats and gentry, especially from Devon and Cornwall.47 ἀ e sub-
sequent Cromwellian “Settlement” of Scots-English in Ulster brutally 
suppressed an Irish rebellion.48 It did not take long for the Anglo-Irish49 to 
identify themselves as a settler race—no longer merely English and with 
their own claims to Ireland.50

ἀ e core conceptual apparatus of native/settler is already present in 
En gland’s treatment of Ireland.51 If, however, the Anglo-Irish settlers expe-
rienced their pastoral fantasies as memories of an English “home,” it is clear 
that (what we would now call) their genocidal fantasies regarding ac- 
tual pastoralists were entirely focused on Ireland.52 After the seventeenth-
century colonization of Ireland, the colonists continued to actively imagine 
themselves as the victims of savage massacres by Gaelic-speaking hordes; 
they consequently had little public compunction about imagining an Ire-
land in which the natives were gone and settlers had become the real “Irish” 
(a people capable of mounting, by the 1790s, an independence struggle of 
their own, modeled on the American Revolution).53 ἀi s aspect of the 
Anglo-Irish imaginary is nowhere more clearly articulated than in the writ-
ings of the satirist Jonathan Swift, dean of St. Patrick’s Cathedral in Dublin, 
whose view of the native question in Ireland is already informed by a sub-
stantial body of literature comparing native Irish practices to those of 
Amerindians and Hottentots.

As early as 1700, native Irish immigrants to England are described as 
“white negroes.”54 ἀi s took on a redoubled significance as British colonial-
ism was extended to the Americas, India, and Africa in the eighteenth and 
nineteenth centuries: as Great Britain’s expanded imperial reach gave Irish 
Protestants (the settler “race” of Ireland) a prominent role in colonial 
administration elsewhere, “native” Irish emigrants would be treated as 
“black” in the far colonies.55 In the postcolonial U.S., the racialization of 
Irish immigrants took an even more bizarre turn. ἀ e early settlers from 
Ireland—mostly Protestant Ulstermen—began to call themselves “Scotch 
Irish,” first to distinguish themselves from indigenous peoples (Gaels and 
Amerindians) and then to distinguish themselves from the “black Irish” 
who immigrated after the Potato Famine. Although “the label Scotch-Irish 
was unknown in Ireland,”56 it is now used to designate the native ethnic 
stock of an increasingly diverse America.57
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ἀ e general significance of the Irish example is that a distinction between 
the native and settler occupants of place underlies the emergence of both 
race and nation—so much so that it grounds the national consciousness of 
the settler races at home. Even English national identity can be used as an 
example, especially if we focus on its narrative reconstruction through 
nineteenth-century tales of the colonization of Saxons by Normans, such as 
Sir Walter Scott’s Ivanhoe.58 ἀi s and other Romantic fictions about the feu-
dal origins of European nation-states are, essentially, stories of conflict 
between settler and native, retold as foundational struggles that would 
anticipate the singular national consciousness that was to come.59

Here we can already see the dialectic of settler and native—of race and 
place—that made conceivable the modern politics of collective extermina-
tion. As pure dialectic, it is inherently reversible: the settler can declare 
himself to be a native and declare the native to be a foreigner.60 When, for 
example, the Dutch settler becomes an Afrikaner and the Puritan settler an 
American, the new story is that the indigenous peoples were just earlier set-
tlers. ἀ ey are, within the terminology used, a different race—invaders 
from a different time and therefore subject to displacement, absorption, 
extermination, or all three. Within the moral logic of colonialism, the 
aboriginal is a mere local placeholder who is replaceable in his tribal 
“homeland” by settler races.61 When such substitution occurs, the removed 
“Bantu” in Africa or the removed “Indian” in North America becomes a 
domestic alien in the land of his birth. As a racialized denizen, he is pro-
tected by neither the laws of the state (as a citizen) nor the laws of his tribal 
homeland, and thus he becomes the quintessential victim of genocide and 
genocidal imagination.62

Colonialism and Revolution
ἀ e political theory of classical liberalism was ideally suited to the 

founding of “new” societies in colonial contexts precisely because it treated 
the specificity of the colonial distinction between race and place as theo-
retically peripheral. In Locke’s account of the Social Contract, for example, 
the lingering presence of prior occupants is largely irrelevant to the legiti-
macy of the form of government created by individuals who might as well 
have come together in an empty space. ἀ e understanding that colonial-
ism is essentially a form of state rule by settler over native is also largely 
absent from ἀ omas Jefferson’s original enunciation of principles of self-
determination.63 ἀ us he frames the U.S. War of Independence as a strug-



tHE DiAlECtiC oF RACE AND PlACE | 127

gle between settlers and the mother country over the issue of home rule— 
notwithstanding the question of settler rule over natives that remains in the 
background.

Jefferson himself, however, was fully aware that he had made this choice. 
As both a student of Native American cultures and a speculator in tribal 
lands, he understood that the claim of settlers to self-determination as a 
natural right was fundamentally at odds with a parallel claim that could be 
made on behalf of aboriginal peoples. Nevertheless, he knew that after the 
French and Indian Wars, the British could claim a permanent role in North 
America as mediator between settler and native, both of whom were, 
equally, subjects of the Crown. To counter this argument, Jefferson reluc-
tantly concluded that establishing an independent settlers’ republic 
required the involuntary cession of tribal lands and, tragically, the eventual 
reduction, removal, or elimination of their populations. Like the paradox 
of Jefferson’s support for slavery, his complex attitude toward indigenous 
peoples is fundamental to a full understanding of the principles of 1776 as a 
foundational expression of both liberalism and settler colonialism.64

As the example of Jefferson suggests, the colonial dialectic of native and 
settler is no less a part of modern revolutionary thought than is the dialec-
tic of victim/beneficiary discussed in earlier chapters. ἀ e U.S. Declaration 
of Independence is thus implicitly about proximity and distance. (We who 
have come together in this place have the right not to be ruled from afar so 
that we can exercise the right we do have to rule or displace those who were 
here before us.) ἀ e Declaration is also about wealth and power. (England 
is still exploited by its landed aristocracy; but because Americans work the 
land they own, they can reject all prior claims to the soil, whether feudal or 
indigenous.) In forging an ideology of the settler bourgeoisie, Jefferson 
brings the anticolonial and antifeudal forms of revolutionary thought into 
near harmony by sidestepping the topic of race and rhetorically locating 
the oppressor at a spatial distance.

In the two centuries that followed Jefferson, his two potentially distinct 
arguments for revolution have always been partially present in each other—
and always somewhat at odds. In the U.S. Revolution, these contrapuntal 
claims produced a racialized split in the revolutionary subject, who sees 
himself as victim, rather than agent, of colonial oppression—while being 
both victim and agent simultaneously. In Fanon’s enunciation of the Alge-
rian revolutionary position, the racially split colonial subject becomes con-
scious of himself as an agent whose capacity for suicidal violence mirrors 
the genocidal violence of colonial rule. Both the French and the Russian 
revolutions were conducted through the clear, class-based discourse of vic-
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tim/beneficiary described in earlier chapters, but both also produced new 
forms of imperialism and nationalism as responses to the political insecuri-
ties that these two revolutions created on all sides. In both cases, it appears 
that the two forms of revolutionary discourse that were in counterpoint for 
Jefferson are effectively unconscious with respect to each other—to enunci-
ate one is to repress the other.

Our present discussion of native and settler puts us in a position to 
restate and amplify the schematic account in previous chapters of the revo-
lutionary struggle between victim and beneficiary. In concrete circum-
stances, the specific revolutionary demands of victims and beneficiaries can 
be enunciated from the standpoint of either settler or native; and the 
demands of settlers and natives can be enunciated from the standpoint of 
either victim or beneficiary. ἀ e colonial and class paradigms of revolution-
ary thought might thus be seen as two dials on the same ideological clock, 
moving at different historical speeds, sometimes occluding each other, 
sometimes not. Precisely how they relate in a given ideology of conflict can 
vary. (Natives, for example, can be represented in revolutionary ideology as 
victims of parasitical settlers, as beneficiaries of immigrant labor, or as alter 
egos that cannot be simultaneously recognized alongside settlers as occu-
pants of a common space.) Each dial, however, can be independently reset 
in relation to the other through an act of real or symbolic violence. When a 
violent event occurs to reset the historical clock—when someone assumes 
(or is assigned) the role of perpetrator—the axes of victim/beneficiary and 
native/settler become less orthogonal and are sometimes overlapping. To 
the extent that this occurs, the “truth” can then be told according to the tem-
porality of either colonial or class struggle and sometimes as though these 
separate narratives were functionally one and the same.

the Roots of genocide
ἀ e secular logic of genocide arises from the moral psychology of 

place and race within the colonial project. To understand this, we can rely, 
once again, on Melanie Klein’s concept of projective identification, dis-
cussed in earlier chapters. ἀ e essential idea (restated in Klein’s terminol-
ogy) is that the settler reexperiences his own aggression toward the native 
in the form of fear of the native’s hostility toward him. In fearing the native’s 
“primitive” racism (which is already a response to colonization), the settler 
defends against guilt for displacing the native. By identifying himself as the 
object of his own feelings toward the native, the settler reexperiences them 
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as feelings of racial antipathy on the part of the natives. In the dialectic of 
race and place, the role of the colonist is to think, “ἀ ese people hate us 
because of our [. . .].” “Race” is the term of art that fills in the political blank: 
it acquires whatever biological, religious, linguistic, or cultural content is 
necessary to describe a difference between the settler and the native place-
holder that precedes the settler’s occupation of the native’s place.65 ἀ e set-
tler perfectly understands the depth of these ascribed feelings of racialized 
hatred, for they are merely his own original feelings projected onto others.

It should be noted that two imaginaries of genocide are embedded in 
such an account of projective identification.66 ἀ e first is the genocide of 
the native against the settler—the racially motivated “massacres” of inno-
cents by savages that are the foundation of settler colonialist lore. ἀ e sec-
ond is the massacre of natives by settlers. ἀ e unconscious moral logic of 
the colonial experience bases the settlers’ genocide against the native on the 
settlers’ repressed fear or fantasy of being subjected to genocidal actions by 
the native.

In his now classic Wretched of the Earth, Frantz Fanon theorized that in 
order to liberate himself from colonialism the (black) native must embrace 
this projected willingness to exterminate the (white) settler.67 Fanon urges 
the “good native” to embrace the “bad” identity that embodies the settler’s 
terror. Jean-Paul Sartre famously read this claim as the next stage in revolu-
tionary consciousness and saw the native’s will to fight the colonist to the 
death as a higher form of the totalizing dialectic of master and slave 
described by Hegel and Marx.68 Read in a broader context, however, Fanon’s 
argument is that the settler/native dialectic is distinct from, and even poten-
tially broader than, that of master and slave. In Black Faces, White Masks he 
sets forth the paradigm of anticolonial struggle as lacking the mutuality of 
recognition present in the Hegelian-Marxist view of class struggle.

Here the master laughs at the consciousness of the slave. What he wants from 
the slave is not recognition but work.
In the same way, the slave here is in no way identifiable with the slave who 
loses himself in the object and finds in his work the source of his liberation.
ἀ e Negro wants to be like the master.
ἀ erefore he is less independent than the Hegelian slave.
In Hegel the slave turns away from the master and turns toward the object.
Here the slave turns towards the master and abandons the object.69

In colonialism the relationship is not initially one of subjugation mediated 
by something they have in common, an object which is simultaneously the 
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product of the slave’s labor and the object of the master’s need; rather, it is 
based on originary displacement—of one occupying the place of another, 
both physically and psychically. Fanon demonstrates that the conceptual 
root of genocide lies in the prior lack-of-relation between native and settler 
as mutually exterior occupants of the same ground.

Fanon’s theory of colonialism is thus less an extrapolation of Sartre’s 
(and Hegel’s) account of the struggle for recognition from master/slave to 
white/black than an anticipation of Lévinas’s ethical argument (discussed 
in chapter 5) against the politics of recognition and particularly against 
Hegel’s view that inclusion based on mutual respect is the ethical goal of the 
struggle for recognition.70 According to Lévinas, the philosophy that 
regards recognition as the end of struggle is itself a formula for murder 
because it does not ask about the struggle’s beginning. It does not ask, in 
particular, whether one has already taken the place of the other whom one 
will eventually recognize as another self.71 Fanon’s argument anticipates the 
later position of Lévinas by taking the “totalizing discourse” of white/black 
and, most generally, self/other outside the special context of relations of 
production (master/slave, capitalist/worker) and placing them in the argu-
ably more general context of occupying a space in which the other, as such, 
does not (or need not) exist at all except as a projection of the self, an alter 
ego. In this context, which is typical of the colony, the willingness of the 
native to exterminate or expel the settler is simply a return-to-sender of the 
genocidal message of colonialism itself.

ἀ e genocidal logic of colonialism is well illustrated by the concept of 
“the vanishing Indian” in U.S. history.72 ἀ e availability of this concept to 
American culture is a direct result of the decision to define “American” as a 
racial identity (eventually a series of racial identities) possessed by settlers 
as distinct from aboriginals.73 ἀ at definition came about a century before 
the U.S. Revolution, after a highly organized political alliance of Algon-
quins posed a serious threat to the settler population in Massachusetts dur-
ing what became known as King Philip’s War, named for the executed 
leader of an antisettler rebellion whose near success ended the settlers’ will-
ingness to cohabit with the ethnic placeholders who preceded them. Fol-
lowing King Philip’s War, the aboriginal population of New England was no 
longer considered “American” but something else—denizens “skulking” 
within a racialized settler state.74 To be “American” was no longer a matter 
of residency alone but also a matter of race in the sense that I have defined.

As a consequence of this ideological shift, the “true” Americans (the set-
tlers) could represent themselves as the heirs of the “good Indians” who 
had somehow faded away. In claiming to be their heirs, later Americans 
(the new “natives”) would dress up as Indians (as in the Boston Tea Party) 
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and develop a wide range of ceremonies that purport to reenact Indian rit-
uals.75 American identity itself is thus rooted in the thinkability of genocide 
insofar as it was earlier defined by the disappearance of those who were all 
too recently referred to as the “vanishing Indian.” At the close of the fron-
tier, this idea of America celebrates its transcontinental reach with the Buf-
falo Bill Wild West Show, in which “civilized” Indians played the role of 
savages in urban arenas. ἀ ese tamed savages are here no longer figured as 
Americans at all except through their imitation of those who now occupy 
their wild ancestral lands and call themselves “free.”76

My argument in this chapter is emphatically not that racialized citizens 
of settler colonialist states are actual or would-be génocidaires. ἀ e settler 
colonialist is not always, and almost never merely, a ruthless exploiter but 
can also be a developer, a civilizer, an educator. To be any or all of these 
things, however, is entirely consistent with uneasiness about one’s own sta-
tus as successor to the “Native.” ἀ e settler’s question is, “How can we live 
among these savages without civilizing them?” For the colonial project of 
civilization and governance to get under way, however, living without the 
“savages” must always be a conceivable option. It then follows that living 
without the settler must also be imaginable for a nationalist liberation 
struggle to occur as an outcome of colonialism—a struggle that reimagines 
ethnic indigeneity as the foundation of a nation capable of self-rule and 
sees colonialism as the illegitimate rule of a race over a nation.

Democracy and Biopolitics
We have seen that colonial struggle lies at the origin, both intellectual 

and historical, of modern identity politics, which is all about the implicit 
relation of demos (the people as a mass), ethnos (peoples as nations), and 
topos (the territory to be occupied and ruled) that precedes the political 
demand for popular sovereignty over a place and its inhabitants—actual, 
virtual, and potential. In the politics of former colonial states (whether col-
onized or colonizing), this produces a conception of democracy in which 
the elimination of bodies, at least to the extent of ethnic cleansing, becomes 
an alternative to the conversion of minds. Genocide, as Michael Mann 
points out, is the “dark side” of this conception of democracy: that legiti-
mate rule by the people over a territory presupposes the absence (physically 
or culturally) of other peoples occupying that territory.

Put provocatively, Mann’s thesis is that all successful democracy is the 
product of ethnic cleansing, but this version of his claim derives its plausi-
bility from expanding the normal meaning of ethnic cleansing to encom-
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pass a continuum of policies that begins with voluntary assimilation, runs 
through cultural suppression, and concludes with genocide.77 Within this 
conceptual framework most Americans were ethnically cleansed by the 
process of immigration itself: their voluntary decision to come (and, in the 
case of legal immigrants, ours to admit them) implied a choice to assimilate 
to the creedal elements that define us as a people—something to be for 
rather than against—and thus to become part of the ethnic melting pot that 
defines us as “American.” To be American is to regard ethnic cleansing 
through immigration as benign (and also to fear that it may not occur if 
immigration is illegal). ἀ e nonassimilation, cultural suppression, and kill-
ing of the indigenous peoples is ethnic cleansing of a darker, more repre-
hensible, type that puts the U.S. in a category with other settler democracies 
that wish their natives would either assimilate or be gone.

Mann’s argument is that, whereas mass slaughter of those who occupy a 
place (such as Troy or Carthage) is as old as history, genocide, the elimina-
tion of a group identity wherever it appears, is a pathology associated with 
the relation between the ruling people and the nonruling occupants of a 
territorial space and precedes the political demand for popular sovereignty 
over that territory. ἀi s conception of democracy is often highly racialized: 
it is based on preexisting political identities that are presumed to be 
unchanging and upon a social memory of victimhood and oppression (or a 
fear of reprisal for it). What Mann calls democracy’s “dark side” is a genuine 
part of democratic theory—the part that gives democracy its political pur-
chase as something worth fighting for and fighting against. Stable democ-
racy, as Mann sees it, is often the product of successful ethnic cleansing.

Until Mann’s book, this conception of democracy was undertheorized in 
contrast to two other views that begin with the sovereignty of a demos over 
a topos. ἀ e first well-established conception of democracy views it as a 
decision procedure, generally majority rule, in which no minds are expected 
to change through a process that aims, rather, at achieving a legitimate 
finality of result. Democratic theory, according to this conception, deals 
with methods of interest aggregation that, if they could replicate the ideal 
results of iterative bargaining,78 could justify allowing a majority (or per-
haps a coalition of minorities) to rule, regardless of the time sequence of 
arrivals, departures, repressions, and removals that constitute the body 
politic.79

A second conception of democracy views it as a truth procedure, similar 
to the scientific method, in which individual minds are subject to change 
through a dialogue of equals engaged in rational persuasion. In this con-
ception we are all (or might as well be) minorities for the purpose of demo-
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cratic deliberation: the practical question is how to a reach finality in 
deliberation while valuing the deliberative process for its own sake.

ἀ ese two well-theorized conceptions of democracy are often distin-
guished as aggregative and deliberative. Each presents itself as a qualifica-
tion of the other. Both would treat historically grounded fears of victimhood 
as merely limitations on or exceptions to the normative forms of democratic 
sovereignty that aim at an appropriate balance between finality and truth in 
decision making.80

Mann’s account of “the dark side of democracy” suggests that focusing 
not on finality or truth but on victimhood would place the addition or sub-
traction of bodies to the demos at the center of the democratic project. ἀi s 
addition and subtraction can take place by assimilating bodies, ignoring 
them, expelling them, or, in the worst case, killing them. On democracy’s 
dark side, majority rule can become a body count before it is a vote count, 
and public deliberation can consist of paranoia.

ἀ ere is little theoretical justification for abstract majority rule when we 
are no longer in the business of persuading one another—when our votes 
are rooted in the fear of being victimized on the basis of a preexisting iden-
tity. In these circumstances it becomes plausible to argue that, after evil, 
doing justice to former victims is the most basic legitimation of political 
power. If this is true, the historical justification for majority rule in Europe 
was that European history could be summarized as the victimization of 
large majorities by small (originally feudal) minorities. Majority rule here 
is a specific historical remedy and not the closest approximation of the nat-
ural right of the people to govern themselves when unanimous consent is 
unobtainable (because of faction, superstition, and the like). ἀ e more gen-
eral case of “popular sovereignty” is indifferent as to whether “the people” 
happens to be a numerical majority in the territory it rules. Territorial rule 
is a species of property-based remedial justice (distinct, for example, from 
monetary reparation inter vivos) in which the people are an intergenera-
tional community—the living, the dead, and the yet unborn—that can 
imagine itself as the victim of extermination.81 ἀ us popular sovereignty is, 
essentially, dominion by a people over land as a permanent defense against 
racialized persecution. Peoplehood, as such, thus becomes a historical 
alternative to (and refuge from) the migratory trajectory of race and its 
contingent relation to place.82

ἀ e third, defensive version of democratic thinking is far more common 
than we might initially suppose. Much of the twentieth century, for exam-
ple, was taken up with the claim that majority rule is really just a way to 
protect human rights when the majority legitimately fears being victimized 
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by the minority. We might generalize from these claims a version of demo-
cratic theory that favors the principle of self-rule by potentially victimized 
people over abstract adherence to rule by a numerical majority. According 
to this argument, it is the legitimate fear of victimization on the basis of 
ethno-national identity—not the relative number of people in the poten-
tially victimized group—that justifies the right of that group to the territo-
rial rule of a “homeland.”

What, then, is the meaning of democracy where a formerly ruling group, 
perhaps a majority, has been disgraced by its role in prior injustice? Could 
the arguments that normally support majority rule be used to justify spe-
cific forms of minority rule instead? ἀ ese are the unanswered constitu-
tional questions posed by an ethics of human rights that is also a politics of 
victimhood.

victimhood and the Right to Rule
ἀ e core question here is about the relationship between democracy 

and prior injustice. In the aftermath of radical evil, what does victimhood 
lack, and what should it want? Can a national self-rule be the sublimation 
of victimhood? And is overcoming victimhood what nations want?

If we begin with a state of nature in which there are no prior relation-
ships of victimhood, then the social contract theories of either Locke or 
Rousseau would imply a commitment to rule by (at least) a bare majority, if 
only as a best approximation of what the unanimous decision would have 
been under circumstances of perfect, undistorted communication.83 Mat-
ters are otherwise, however, if majority rule is simply a typical case of rule 
by the formerly oppressed who seek political power as protection from a 
return to racialized oppression, ending, perhaps, in genocide. In the after-
math of such atrocity, so the argument goes, a guilty majority can no longer 
assert its own interests as before. Henceforward, and for the indefinite 
future, it has no right not to have its interests subordinated to those of sur-
viving victims. To have one’s interest subordinated to the interests of others 
is part of what it means to be ruled by them.84 Accepting as legitimate the 
subordination of one’s interests, and renouncing all pride in one’s national 
identity, is what it means, constitutionally, to live in a state of disgrace.85

ἀ e problem of Tutsi minority rule in postgenocide Rwanda provides a 
clear illustration of the unresolved conflict between the Wilsonian theory 
of democratic rule and fidelity to the ethical meaning of Auschwitz. Even 
before becoming principal victims of genocide, Tutsis were frequently de- 
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scribed as the Jews of Central Africa. Originally a pastoralist caste, they 
were dispersed throughout the region—unlike the cultivators (Hutus), who 
had customary roots in a tribal homeland. In the precolonial regime of 
Rwanda’s mwami (king), those who intermediated between the kingdom 
and the tribes were considered to be Tutsis, but these same individuals 
might (also? rather?) have been considered Hutus if they acquired custom-
ary rights in a particular homeland. Prior to colonialism, the distinction 
between Hutu and Tutsi was not binary (either/or) and not totalizing in 
Lévinas’s sense.

It was not until Belgian colonial rule that what had amounted to a caste 
distinction between pastoralist and cultivators was redescribed as a differ-
ence between “native” and “settler.” ἀ e native’s identity was based on place 
(they preceded the settlers as occupants of the territory to be settled). In 
contrast, the settler’s identity, insofar as it is translocal, could be termed a 
matter of race.

A race, unlike a tribe, was conceived by colonial rulers to be essentially 
migratory.86 ἀ e Belgian rulers of Rwanda thus described Tutsis as a race of 
“Hamites,” “white” Negroes, who had migrated to Hutu tribal lands—
thereby simultaneously racializing the Tutsi and ethnicizing the Hutu. By 
analogizing the Tutsi-Hutu difference to that between settlers and natives, 
the Belgians could conceive the Tutsis to be appropriate agents (and minor 
beneficiaries) of their colonial rule over Rwanda. When that rule was about 
to end, Belgium’s initial plan to turn power over to the Tutsi race was 
blocked by a Hutu revolution demanding majority rule. ἀ e ideology of 
“Hutu Power” embraced the Belgian view of Tutsis as a stateless race of set-
tlers and demanded that they be treated as an alien elite that had always 
been parasites and had become, more recently, collaborators in colonial 
rule. Following the emergence of Hutu Power, an individual was consid-
ered to be either Tutsi or Hutu—one could not be considered both Tutsi 
and Hutu once the distinction between them had become “political” in 
Schmitt’s sense.87

ἀ e genocide committed against Rwanda’s remaining Tutsis in 1994 was 
simultaneous with an invasion by an army of Tutsi expellees who had lived 
as refugees in Uganda.88 Commentators differ about the extent to which the 
genocide was provoked by the Tutsi invasion and the extent to which that 
invasion itself was justified (at least in retrospect) by the need to rescue 
Tutsis still living in Rwanda from the near certainty of genocidal massacre. 
In hindsight it is clear that, if the army of Tutsi exiles had been held back at 
the Ugandan border, no one (else) would have rescued Tutsi survivors of 
the initial genocide who were hiding within Rwandan territory; equally 
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clear, however, is that the initial killings would have been far fewer had no 
invasion of Tutsi exiles been threatened.89

Today the Tutsi minority rules postgenocide Rwanda as a victim state, 
consciously modeled on post–Holocaust Israel.90 To grasp the meaning of 
this analogy, imagine that the fears that Goebbels invoked as propaganda 
during World War II had been descriptively correct—that Germany faced 
invasion by a militarized form of international Jewry seeking to reverse the 
historic course of German nativism.91 ἀi s hypothetical scenario for under-
standing the Holocaust as a reaction by German “natives” against Jewish 
(and other) “settlers,” already adumbrated in Mein Kampf,92 resembles the 
actual scenario in Rwanda on the eve of genocide. Assuming that it was the 
invasion of Jewish exiles that had triggered “the final solution” of extermi-
nating the interned Jewish population of German-rule Europe, and that 
such an invasion would have been justified under international law as a 
humanitarian intervention to rescue survivors, would it have also been jus-
tified to create an Israel out of a defeated Germany? Present-day Tutsi rule 
in Rwanda assumes that, following the Holocaust, a history of genocide 
(and the fear of its repetition) can justify the suspension of normal stan-
dards of majority rule in the successor state. Tutsi minority rule in Rwanda 
would thus be no more illegitimate (as racialized oppression) than Jewish 
rule of postwar Germany would have been after 1948 (the year in which the 
Genocide Convention was signed and Israel was created by the UN). Why? 
Because the basis of the minority’s right to rule is not race per se but, rather, 
the transformation of racial identities into those of victim and perpetrator 
through the act of genocide itself. ἀ e rationale for Tutsi rule in postgeno-
cide Rwanda would thus be analogous to granting Jewish survivors of the 
Holocaust sovereignty over a defeated and disgraced Germany while per-
mitting returning Jewish exiles to share that rule—perhaps in the name of 
victims who did not survive, perhaps on behalf of rescuers.

ἀ us stated, the analogy between Rwanda and a post-Holocaust Israel in 
Germany brings out the tension between a politics of victimhood and dem-
ocratic theory. Consider, for example, Daniel Jonah Goldhagen’s broad 
description of ordinary Germans as “Hitler’s willing executioners.” Is this 
an argument against majority rule in Germany—or at least against the 
eventual reunification of East and West? If so, the appellation of “willing 
executioners” could more plausibly be applied to the surviving adult Hutu 
population of Rwanda, a country of six million in which an estimated three 
to four million Hutus directly participated in the murder of perhaps eight 
hundred thousand Tutsis and Hutu resisters. ἀ e trial, conviction, and exe-
cution of those responsible for mass murder, based on Nuremberg stan-
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dards of individual accountability, would amount to another, even larger 
genocide than that which actually occurred. Is the collective disenfran-
chisement of those responsible a less severe, but justifiable, alternative to 
holding individual trials in such large numbers?

Or are trials a second-best alternative to what victimhood really wants—
the right to rule? ἀ e argument for victims’ rule, even as a minority, is that 
a state cannot live on after genocide as though the numerical distribution of 
bodies between majority and minority were an untainted fact. “Justice” in 
Rwanda today is thus the code word not for prosecution of the guilty but 
for Tutsi minority rule—legitimated by the disgrace of the Hutu majority. 
As Mahmood Mamdani explains,

ἀ e dilemma of post-genocide Rwanda lies in the chasm that divides Hutu 
as a political majority from Tutsi as a political minority. While the minority 
demands justice, the majority calls for democracy. ἀ e two demands appear 
as irreconcilable, for the minority sees democracy as an agenda for complet-
ing the genocide, and the majority sees justice as a self-serving mask for forti-
fying minority power.93

In Mamdani’s account, however, the deeper choice is between a presump-
tion of forgiveness, on the one hand, and victims’ rule, on the other. Rather 
than make this choice, postgenocide Rwanda claims to be an example of 
both. It is thus a prototypical state of disgrace in which a sullen majority is 
ruled by returning exiles in the name of victorious victims.94 ἀ ey rule, as 
we have seen, in the name of justice—or perhaps in its stead.

But what would it mean for former victims to rule justly over those who 
once oppressed them? ἀi s question is neither inherently unanswerable 
nor merely rhetorical—it is, and must be, addressed whenever courts or 
legislative bodies create institutions designed to remedy past injustice 
within a democratic framework. After radical evil it is conceivable that a 
dominant group, even if it is a majority, has so grossly abused its right to 
rule that it must legitimately subordinate its interests to those of the former 
victims who now rule that group. To say that this is conceivable, however, 
does not exempt victims’ rule from requirements of justice. In this case we 
must ask whether forms of virtual rule, which are often attenuated cases of 
victims’ rule, could in principle be better suited to redressing bad history 
without reproducing it.

ἀ e postslavery United States did not become Liberia—a country ruled 
by former slaves. Instead, our history of slavery resulted (eventually) in a 
body of antidiscrimination law. As we saw in chapter 3, the constitutional 
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origins of antidiscrimination law lie in the rights of U.S. citizens living out 
of state to be treated as well under the law as the in-state majority treats 
itself and hence better than it is obliged to treat the federally unprotected 
local minority that lost out in the democratic process. ἀ us described, the 
individual protected by antidiscrimination law is virtually represented by 
the local majority—that individual has no rights that the local majority 
does not grant itself but can be denied no rights that the local majority 
grants itself. When the concepts of antidiscrimination law are extended to 
the descendants of slaves, this limits the extent to which a white majority in 
America (while there is a white majority) may take only its own interests 
into account when it rules a once victimized minority.95 ἀ e limitation 
arises because antidiscrimination law will treat the ruling majority as a vir-
tual representative of the now constitutionally protected groups—“discrete 
and insular minorities” that do not rule and yet may not be treated as ordi-
nary electoral minorities in disregard of their particular histories of 
victimhood.96

Antidiscrimination law, a scheme that limits how majorities may rule 
the permanent minorities they once oppressed, is one end of a continuum 
of constitutional schemes that subject democratic processes to the claims of 
victimhood. Along this continuum lie schemes to adjust voting procedures 
and electoral constituencies in order to give constitutionally protected 
groups enhanced representation in the legislative process.97 Consociational 
Democracy (separate electorates) is another step toward political auton-
omy,98 which would grant groups that fear victimization the right to rule 
themselves (and others?) through the territorial partition of an existing 
state. Next there is the type of right asserted in Rwanda: a group that fears 
future victimization asserts the right to rule directly over those who have 
perpetrated atrocity in the past. Another possibility, of course, would be the 
expulsion (repatriation? resettlement? extermination?) of the traumatized 
victim group—which suggests that our spectrum of possibilities may, in 
fact, come full circle in making the foundational atrocity conceivable once 
again.

Having come full circle, why not create a new national homeland for the 
victimized group? Hannah Arendt’s great work, The Origins of Totalitarian-
ism, had explained how stateless peoples could subsequently be persecuted 
everywhere because they were sovereign nowhere.99 In the interwar period, 
she argued, blacks and Jews had been the principal victims of “racism” pre-
cisely because they represented stateless diasporas rather than localizable 
ethnic claims to self-determination. Arendt saw clearly that describing 
stateless peoples (Jews/Tutsis) as “races” made genocide conceivable to 
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movements and parties advocating the expulsion or direct elimination of 
natives by settlers or vice versa. Establishing Israel could thus have been 
viewed either as a humane Wilsonian solution to the post-Holocaust refu-
gee problem or as a belated endorsement of the SS’s prewar “Emigration 
Policy,” the policy that preceded its “Final Solution to the Jewish Ques-
tion.”100 Arendt nevertheless argued that, once victimhood becomes the 
dominant trope of national identity, every group claiming to be a victim 
could claim virtual sovereignty, at least to the extent of an immunity from 
being judged by its historical enemy and a special privilege to judge its own 
conduct toward that enemy. ἀ e whole project of building nationhood on 
the notion of the righteous victim was thus antithetical to the concept of 
democratic citizenship as a way to produce a legitimately ruling majority 
through persuasion and cooperation. In Arendt’s view, Zionism, which was 
originally critical of the religious cult of victimhood in Diaspora Judaism, 
had made support for Israel the secular equivalent of that cult—a nation in 
which post-Holocaust survivorship was believed to transcend the demo-
cratic questions posed by Jewish-Arab relations.101 Before departing to 
cover the trial of Adolf Eichmann, Arendt sadly acknowledged to Karl Jas-
pers that “it was for the sake of these victims that Palestine became Israel.”102

If the creation of Israel had mooted the question I have raised of whether 
Jewish survivors of the Holocaust deserved to rule Germany, the Eichmann 
trial raised the question of whether Israel (which had not existed as a state 
during the Holocaust) was entitled to judge Germans for their crimes 
against Jews. It thus aimed to transform the meaning of Nuremberg retro-
spectively from victors’ justice, which was troubling enough to liberal legal-
ists,103 to victims’ justice, which was more troubling still to a diasporic 
intellectual like Arendt, whose entire adult experience after World War I 
had made her doubt the Wilsonian premise that nationhood could be the 
answer to collective fears of victimhood.104

Based on her critique of victims’ rule, Arendt was troubled by Israel’s 
claimed right to judge Eichmann from the standpoint of his victims them-
selves. As Eichmann’s prosecutor, Israel represented the victim as survivor, 
the victim as judge, the victim as avenger, the victim as sovereign. It now 
stood as the “seventh million,” the surviving remnant of world Jewry, 
speaking for the six million dead.105 ἀ e sense of justice on which the trial 
was based proclaimed itself to be different from justice as impartiality, a 
justice neutral between alleged victims and those whom they accused. It 
was, rather, to be a form of justice based on the premise of “Never again.” In 
trying Eichmann, Israel thus asserted that the consequence of overcoming 
victimhood with nationhood was the new state’s sovereign right to prose-
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cute the very genocide that had led to its creation. While Arendt believed 
that, ultimately, there was a legal and moral rationale for convicting Eich-
mann,106 she saw the theory under which Israel tried him as an outgrowth 
of the post–World War I Wilsonian framework, laid bare in Origins of 
Totalitarianism, that had made the Holocaust thinkable.

Like most reporters, Gourevitch describes postgenocide Rwanda in 
much the same way that St. Paul saw the entire world—as a place where all 
have sinned in wish if not in deed. Genocide had been committed in 
Rwanda by those who imagined they might suffer it; once this happened, a 
genocidal punishment of perpetrators became an imaginable response. If 
the difference between sins committed and those of the heart was a matter 
of “could have” versus “would have,” Rwandans seemed to face a clear 
choice: the demand for justice would continue the cycle of genocidal vio-
lence; the Pauline notion of universal forgiveness was an opportunity to 
start anew.107 Paul’s message, however, was that sinners have been forgiven 
by God. ἀi s is why they can safely stop sinning, confess, and be reborn. 
But what could it mean in a secular, constitutional context to believe that 
one is already forgiven?

Archbishop Tutu offered an answer when he visited Rwanda in 1994, 
immediately after the genocide.108 Forgiveness would mean, he suggested, 
that Rwandans had not been judged, and may never be—but also that the 
resumption of useless suffering would be indefinitely postponed. Such for-
giveness, he argued, was even more imperative in Rwanda than it had been 
in South Africa, which had avoided genocide.

Tutu’s argument suggests, however, a significant difference between the 
secular context and the world described by Paul. Secular survivorship after 
Auschwitz does not make past suffering meaningful in the Pauline way, the 
way of theodicy, where the sinner is forgiven and the sin is redeemed ( felix 
culpa). Unlike the Christian sinner who can be reborn as saint, the secular 
survivor of radical evil—Auschwitz, Rwanda—is simply not yet dead. ἀ e 
promised outcome is not (necessarily) redemption; it is simply additional 
time for those who survive. Can extra time be ethically significant in the 
aftermath of evil, even if justice does not follow?

What might it mean to live ethically in such a survivor’s state? If the 
aftermath of sin is a state of grace, the aftermath of evil is a state of disgrace. 
ἀ e survivors’ state would be one of constant wakefulness based on the 
awareness that humanitarian responses almost always come too late but are 
required nonetheless.109 ἀ e same state of disgrace, however, can be more 
neutrally described as one of depressive hypervigilance in which uneasy 
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survivors who occupy a common space spend the time that remains 
defending against their persecutory anxieties and well-founded fears of 
cohabitation. Girumuhatse’s unchallenged arrival, for example, means that 
the time of evil is already past but the time of justice has not yet arrived.110

Century’s End
ἀ e following chapter confronts the fact—often mentioned in earlier 

chapters—that the issues of transitional justice are now widely believed to 
be a permanent part of the human condition and an appropriately ethical 
response to the horrors of the twentieth century. Contemporary humani-
tarian practice is based on the premise that ethics comes before politics. ἀ e 
opposite of this view—putting politics before ethics—is now commonly 
derided as the error shared by the Right and the Left throughout the twen-
tieth century—an era of revolution and counterrevolution in which indi-
viduals were exquisitely sensitive to the suffering of their comrades and 
insensitive to pain inflicted on their foes.111 ἀi s is what politics is, Carl 
Schmitt argued—a selective antidote to humanitarian pathos that makes 
it ultimately possible to kill (and die) for the sake of countrymen or com-
rades.112 As we have seen, the emergent literature on human rights implic-
itly shares Schmitt’s “concept of the political” in two ways: as the “liberalism 
of fear” and as the theory of third-party intervention.

Chapter 5 considers what it would mean—finally and permanently—to 
put ethics first. Can we extract from the politics of victimhood that marked 
the twentieth century what some French philosophers have called the “vic-
timary” essence of mankind as the basis of ethical imperatives that precede 
and transcend the claims of revolution and counterrevolution alike?

To confront this question, I contrast the works of two French philoso-
phers who have dealt with it at its most abstract and, arguably, profound 
level. ἀ e first we have already discussed—Emmanuel Lévinas, a one-time 
student of Heidegger, refugee from Nazism, German prisoner of war,  
and Talmudic scholar. ἀ e second is Alain Badiou—protégé of Althusser, 
celebrant of May ’68, one-time Maoist, and still a professed revolution-
ary.113 Arguing against Lévinas’s view of both the nature and primacy of 
ethics, Badiou believes that the task of any serious political philosophy is 
to define an ethical position faithful to the truth that revolution is not im- 
possible, even today—after Evil. Badiou presents what he considers to be a 
deeper version of the ethics of revolution and struggle in explicit response 
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to Lévinas’s ostensibly deeper version of the ethics of humanitarianism 
(itself an implicit response to Heidegger’s ethics as a deeper version of 
totalitarianism).

ἀ e contrast between Lévinas and Badiou allows us to consider more 
deeply the primacy of ethics and the limitations that Human Rights Dis-
course places on the scope of ethics itself. For Badiou, it is, specifically, the 
concern of ethics with bodies and languages that is commonly held to pre-
cede politics: a concern to reconcile a thin universalism (based on the fact 
that our animal bodies feel and die) with a thicker relativism based on the 
plurality and incommensurability of human languages that give meaning 
to our human lives and feelings.114 Ethical discussion of languages (and cul-
tural systems that resemble them) is now commonly expected to focus on 
the problem of difference and to prefer a baseline cultural relativism to the 
culturally imperialist danger of false universals. In the ethical discussion of 
bodies—and especially bodies that suffer—the greater danger is now widely 
seen to be false relativism.115 A principled resistance to moral relativism 
when it comes to the suffering of bodies is thus the specific ethical view that 
underlies the present-day politics of human rights. ἀ at politics affirms the 
power of living individual bodies to express their freedom in the terms pro-
vided by cultures/languages that are to be treated as equal if and only if they 
condemn the intentional infliction of physical cruelty as evil and genocide 
as the prime evil.116 As Badiou describes the main thesis of post-Auschwitz 
humanitarian ethics: “Evil is that from which the Good is derived. .  .  . 
‘Human rights’ are rights to non-evil.”117 ἀ e human rights that follow from 
this presumed consensus on evil are “rights not to be offended or mis-
treated with respect to one’s life (the horrors of murder and execution), 
one’s body (the horrors of torture, cruelty and famine), or one’s cultural 
identity (the horrors of the humiliation of women, or minorities, etc.).”118 
Any ethical responsibilities that follow from these rights are constantly vul-
nerable to the fragility of empathy, indifference, or outright denial when we 
are faced with evil itself.119 ἀi s version of ethics also implies, of course, a 
politics of its own, which carries forward the counterrevolutionary version 
of the politics of victimhood discussed earlier insofar as it makes future 
revolutionary commitment unthinkable.120

Badiou’s version of ethics is an effort to make such commitment think-
able again. ἀ e “intuitive power” of his view, according to Slavoj Žižek’s 
sympathetic account, is that it accurately describes “the experience each of 
us has when he or she is subjectively fully engaged in some Cause which is 
‘his or her own’: in those precious moments, am I not fully a subject?”121 Ac-
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cording to Badiou, post-Auschwitz humanitarian ethics effectively blocks 
the production of political subjects in precisely this sense.

ἀi s is, I think, a fair characterization of the ideology of human rights 
that I have criticized thus far. But is Human Rights Discourse right to link 
the zealous pursuit of a cause with evil? We must now consider its strengths 
and weaknesses as philosophy.



the Prime Evil
In previous chapters I have suggested that Human Rights Discourse 

opposes a polemical concept of the ethical to the twentieth-century con-
cept of the political, which (as Carl Schmitt conceded) was also polemical.1 
Human Rights Discourse, I have argued, is against the ideologies of both 
revolution and counterrevolution that dominated much of the twentieth 
century even while it indirectly carries on significant parts of the counter-
revolutionary project. To point this out is to criticize Human Rights Dis-
course for its historical specificity by calling attention to the forms of jus-
tice it excludes, often surreptitiously, in putting beneficiaries on the same 
footing as potential victims and allowing them to disavow their links with 
perpetrators.

ἀ e late twentieth century saw a renewed interest in “radical evil” 
defined through the paradigm of genocide, often coded simply as “Ausch-
witz.”2 ἀ e challenge to philosophy was famously stated by the philosopher 
ἀ eodor Adorno: “A new categorical imperative has been imposed by Hit-
ler on unfree mankind; to arrange their thoughts and actions so that Aus-
chwitz will not repeat itself, so that nothing similar will happen.”3 “Auschwitz 
demonstrates,” Adorno says, “that culture has failed.” Describing “culture” 
as “what abhors stench because it stinks,” he describes the need for new 
thinking that resists the appeal to civilizing feelings. Otherwise, “it is from 
the outset in the nature of the musical accompaniment with which the SS 
liked to drown out the screams of its victims” (pp. 366–67).

In disregard of Adorno’s warning, many late-twentieth-century philoso-
phers attempted to postpone another Auschwitz through forms of cultural 
persuasion that expand our conception of what “stinks.” In celebrating the 
fin de siècle culture of respect of human rights, for example, Richard Rorty 
stresses its contingency on our subjective capacity to “feel for each other” 

5
“never agaIn”
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and our willingness to treat as ethically fundamental the shared qualities of 
all Homo sapiens (and perhaps companion species) capable of conscious 
suffering.4 If “everything turns,” as Rorty says, “on who counts as a fellow 
human being,”5 the boundary of ethics lies in our capacity to identify with 
the common humanity of other cultures—strengthened, when possible, by 
the belief that they identify with our humanity. His goal of broadening our 
definition of “the human” implies a view of ethics in which cultural diver-
sity is an affirmative value.

Rorty’s humanitarian project thus runs up against its limit when it inten-
sifies our hatred of the inhumanity of cultures that reject diversity. Any 
reader of Schmitt knows how this new conception of the “inhuman” arises: 
the cultural belief that there is a single “human race” implies that “human-
ity” is itself a “race” that is always potentially at war with the subrace within 
it that rejects our common humanity.6 ἀ e American philosopher Hilary 
Putnam, no Schmittian, also understands that when moralists such as 
Rorty rely on culture to do the work of ethics, they can at best postpone, 
rather than prevent, the repetition of Auschwitz: “ἀ e danger in grounding 
ethics in the idea that we are all ‘fundamentally the same’ is that a door is 
opened for a Holocaust. One only has to believe that some people are not 
‘really’ the same to destroy all the force of such a grounding.”7 Putnam goes 
on to state Lévinas’s position as follows: “My awareness of my ethical obli-
gation must not depend on any ‘gesture’ of claiming (literally or figura-
tively) to ‘comprehend’ the other.”8

Writing shortly after Auschwitz (after Evil), Lévinas had argued against 
the hope of founding ethics on recognition of our common humanity. ἀ e 
very project of incorporating the “other” into the “same,” described by Lévi-
nas as “Totalization” (a term encompassing totalitarianism), would also 
encompass Rorty’s conceptualization of justice as a “larger” form of ordi-
nary human identification.9 Lévinas rejects arguments that appeal to our 
shared humanity and argues that ethics after Auschwitz must be based on 
the mere fact that we and others occupy common ground without presum-
ing any (other) affinity or relationship. Auschwitz revealed, according to 
Lévinas, the ethical limits of the project of identification that teaches us to 
treat the other as the same.

No twentieth-century thinker went further than Lévinas in dismantling 
the structure of pre-Auschwitz thought to articulate Adorno’s “new cate-
gorical imperative” and thus to restate the ethical a priori as the “Ethics of 
Ethics.”10 According to Lévinas, “the disproportion between suffering and 
every theodicy was shown at Auschwitz.”11 Auschwitz here stands for the 
proposition that we are all, even (or especially) the most civilized among 
us, capable of genocide and that building moral thought around this recog-
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nition changes everything: henceforward we must fear our propensity to 
commit genocidal violence even more than being its victims.12 As a distinc-
tively Jewish contribution to ethics, Lévinas turns anti-Semitism inside out 
by continuing to treat Jews as hostages for all mankind. ἀ e Jews really are 
responsible for the suffering of humanity, he says, but in a good way, and 
not because they unjustly benefit from it. Jewish ethics, thus conceived, 
resists idealizing relations to one’s coreligionists and stresses, rather, one’s 
nonidentification with those among whom one lives. It is only under the 
shadow of politics that ethics appears to be a matter of filiation (Aristote-
lian philia) and that killing the enemy for the sake of the friend becomes 
distinguishable from murder (and possibly even genocide) as Schmitt 
insisted it is in politics.13

In post-Auschwitz humanitarianism our ethical responsibility to another 
human arises before we recognize him as friend or enemy.14 For Lévinas, 
this idea is not merely a post-Holocaust afterthought. His claim that ethics 
comes first is an argument that putting our political identity first enables us 
to imagine the absence of otherness (and ultimately the elimination of the 
other). By acknowledging the simultaneous presence and disavowal of 
murderous (eliminationist) thoughts in all of us—including those who 
merely look away—Lévinas sought to depoliticize the distinction between 
who we are and who we are not.15 He understood, without using the word, 
that a political form of the self-other distinction is intrinsically paranoid—a 
reintrojection of our own murderous wishes toward others in the form of 
fearing for the self.

We first encountered the ideas of introjection and projection in our ear-
lier discussions of Melanie Klein. It was she who originally interpreted the 
moralized feelings that would at first seem to connect us with fellow 
humans as projections outward of our feelings toward the good and bad 
parts of ourselves: she showed how “bad” (demonized) others are also the 
threatening parts of the self that we externalize and how “good” (idealized) 
others are also the parts of the self that we seek to protect from such inter-
nal threats of persecution. What the self-aware victim recognizes in a per-
petrator or beneficiary is thus never wholly other. If it were, he could not 
recognize it.

overcoming Paranoia
Lévinas, who was roughly Klein’s contemporary, sees an ethics based 

on recognition of others as fundamentally flawed insofar as it depends upon 
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our capacity to see others as ultimately the same as ourselves. His purely 
ethical critique of what he calls “Totalization”—which is really the process 
of projection-introjection—sheds light on the imperative to move beyond 
it (and thus on the ethics of psychoanalysis itself). From a Kleinian per-
spective, the phenomenology of interpsychic struggle—for example, the 
Hegelian struggle between Master and Slave—is entirely (and not just addi-
tionally) intrapsychic. ἀ e ethical implication is that human rights ideal-
ism after Auschwitz is a symptomatic twin of human rights paranoia after 
Auschwitz, an overidentification with our common humanity as a defense 
against the fear of being persecuted as inhuman. Klein believed that psy-
chic repair must begin with the acknowledgment of others as genuinely 
external to the “internal objects” that we project and introject as split-off 
parts of the self. What makes these proximate others exterior (we might 
say extrapsychic) is that they survive the damage caused by our very pres-
ence.16 ἀi s corresponds to Lévinas’s call for “responsibility” experienced as 
the ethical imperative to repair what is both “proximate” and “exterior” to 
the self.

Klein’s own writings, however, say too little about the ethical separation 
necessary to distinguish the real externality of others from the internal 
objects whom we fantasmatically destroy through our projective mecha-
nisms.17 ἀ e gap in her thought between therapy and ethics is filled by her 
colleague, Donald Winnicott, who argues that the internal

object is always being destroyed. ἀi s destruction becomes the unconscious 
backcloth for love of a real object; that is, an object outside the area of the 
subject’s omnipotent control. . . . ἀ e destructiveness, plus the object’s survival 
of the destruction, places the object outside the area of objects set up by the 
subject’s projective mental mechanisms.18

For Winnicott (unlike Klein) “the object that is destroyed is not repaired 
by the subject but, rather, because of the object’s survival, it is made whole, 
separate and external, in the subject’s perception.”19 An ethics based on the 
reality of separation (exteriority in Lévinas’s sense) is arguably more stable 
than one that relies on mechanisms of interpersonal identification, which 
are always fantasmatic and implicitly paranoid.20 In Winnicott’s view, the 
infant would never leave its inner world merely to satisfy desire—the fan-
tasy of a good object would provide satisfaction enough in the uncon-
scious, where wishes are omnipotent.21 But this very omnipotence makes 
unconscious aggression problematic. “It is,” thus, “aggression . . . that makes 
the infant need an external object, and not merely a satisfying object.”22 His 
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endogenous aggression creates an unbearable internal reality that he flees 
through fantasizing an external world that he can destroy with thoughts.

Winnicott is not the only psychoanalyst to find in Klein’s concept of pro-
jective identification a gesture toward a nontotalizing approach to ethics. In 
their critical elaboration of Klein’s concept of projection, Laplanche and 
Pontalis usefully distinguish between a type of projection that consists of 
the ability to recognize in others what one refuses to acknowledge in one-
self and a type that discovers in outside reality the self one does not wish to 
be. ἀ ey also criticize Klein for failing to distinguish “within the category 
of identification” between “modes . . . where the subject makes himself one 
with the other person and those where he makes the other person one with 
himself.”23

To the extent that projective identification is the basis of politics, the 
political project of expanding our identification with humanity as a whole 
is riddled with ambivalence from its outset.24 Psychoanalysis enables us to 
describe that ambivalence using the vocabulary of projection and introjec-
tion and to see the limitations of an ethics that merely reverses these two 
mechanisms—for example, the Golden Rule (“Do unto others as you would 
have them do unto you”) or “Love your neighbor as yourself.” If the self was 
originally another other (and that other was already another self), then the 
imperative to treat the self as the other (or the other as the self) does not 
capture anything distinctively ethical—it describes what we are already 
doing as something necessary and unavoidable.

Psychoanalysis, thus conceived, is an ethical project that undermines the 
descriptive project of psychology (the expansion of consciousness though 
greater self-consciousness) by working through the mind to arrive at some-
thing else that is both more and less than bodily enjoyment.25 What begins 
in a critical study of mental phenomena ultimately comes out on the side of 
materialism. As materialist ethics, psychoanalysis follows an unconditional 
imperative to reach and surpass whatever is not conscious (there must 
always be something) because it is more real than consciousness itself—
that without which there would only be consciousness.26 Why is this more 
real? Because it functions apart from consciousness; because it is (like our 
animality)27 something more deeply inside us than the internalized subject, 
and yet (like our sociality) it is more radically outside us than the external-
ized object because its operation is other than the intersubjective and intra-
subjective processes of projection and introjection that produce the in- 
dividual ego. ἀ e need to go beyond these processes—to work through the 
hidden paranoia of the Golden Rule—is the ethical problem to which pro-
ponents of human rights after Auschwitz must respond and generally do 
not.
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Because Lévinas attempts such a response, his claims deserve close scru-
tiny. He saw Freudian mechanisms of projection, identification, and dis-
placement as clinical descriptions of the human capacity for totalization 
(treating the other as an extension of the self) and the consequent dis-
avowal of responsibility for the suffering of others whom we distinguish 
from the self. ἀ e human ego is always, according to Lévinas, the displace-
ment of a proximate other—a fact that Auschwitz finally requires mankind 
to acknowledge. His ethics can thus be restated in the language of psycho-
analysis as the imperative to consciously avow everything that the defense 
of projective identification enables us to disavow unconsciously. ἀ us, 
according to Lévinas, “I am [unconsciously, Klein would say] responsible 
for the persecutions I undergo . . . since I am responsible for the responsi-
bility of the other.”28 His ethical response to our a priori usurpation of the 
place of another is what he comes to call “substitution.” An ethics of substi-
tution, says Lévinas, should take primacy over a politics of recognition on 
which weak, psychological notions of compassion, sympathy, and all-
around fellow-feeling are based.

Why does Lévinas consider our “substitution” for the other to be ethical 
in a way that our “displacement” of the other is not?29 At first, his concept of 
“substitution” appears to be at cross-purposes with Human Rights Dis-
course because it holds victims responsible for their own suffering. Substi-
tution means, he says, that “the persecuted one is liable to answer for the 
persecutor” (p. 118).30 ἀi s claim attempts to address and supersede the dif-
ficulty in Human Rights Discourse already noted: that empathetic identifi-
cation with the suffering of others is also paranoid idealization of the self. 
Lévinas’s account of substitution rejects the delusions of virtue that lead 
self-identified sufferers to produce victims in their turn. To avoid the snares 
of projective identification, Lévinas defines “substitution” as precisely not a 
“relation” between the “good” and “bad” parts of ourselves (the internal 
objects described by Klein). Instead, it is “the possibility of putting oneself 
in the place of the other” (p. 117–18). Lévinas argues that this nonrelation-
ship with the other must be ethically presupposed before the phenomenol-
ogy of distinguishing self from the other gets under way.

To express his idea that substitution is ethically prior to phenomenology, 
Lévinas invokes the concept of a “hostage.” To be held hostage is to suffer 
for another (that is, in place of another) without suffering as the other or 
through the other. A hostage need not identify subjectively with an internal 
alter ego whose suffering he assumes—and is not necessarily either a mar-
tyr or a scapegoat.31 He is simply in the line of fire.

For Lévinas, the hostage situation is our baseline ethical predicament 
because his substitution for the victim redeems (ransoms) the one who 
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would be persecuted while simultaneously alleviating the fault of the perse-
cutor. “ἀ e self, a hostage, is already substituted for the others” (p. 118). ἀi s 
means that we have a responsibility toward hostages that is not contingent 
on any particular relationship that would give them just claims against us. 
“ἀ e self,” Lévinas says, “is under the weight of the universe, responsible for 
everything” (p. 116). ἀ us conceived, the Responsibility to Protect human 
rights victims is not an ethical evasion of responsibility for the violence that 
a rescuer may inflict on perpetrators, nor for the violence committed 
against him by those who consider him as simply an occupier. We have 
already seen, however, that he cannot, according to Lévinas, evade respon-
sibility for whatever happens by merely standing by. We are thus left with 
the conclusion that he is ethically responsible for what happens regardless 
of what he does. Does ethics require any more of him than psychoanalysis, 
namely, that he assume responsibility for the evil he is also against?

ἀ e plausibility of Lévinas’s ethical response to projection and introjec-
tion assumes that, after Auschwitz, we are all guilty of every evil—and that 
our imperative now is to accept this responsibility and postpone the return 
of evil for as long as possible. Is this what we now need from ethics or 
merely a truncation of it to oppose a particular conception of politics that 
would limit our responsibility?

Atrocity and Event
Alain Badiou rejects the humanitarian effort to ground ethics on the 

“consensual self-evidence of Evil”:32

ἀe  upholders of ethics make the consensual identification of Evil depend 
upon the supposition [that] . . . the Nazi extermination is radical Evil in that it 
provides for our time the unique, unrivalled . . . measure of Evil pure and sim-
ple. As a result, the extermination and the Nazis are both declared unthink-
able, unsayable, . . . yet they are constantly invoked . . . to schematize every 
circumstance in which one wants to produce, among opinions, an effect of the 
awareness [conscience] of evil. (pp. 62–63)

Since Auschwitz, he argued, humanitarian ethics has put the incontrovert-
ible evil of genocide in the place once occupied by the all-too-contestable 
notion of Good on which other ethical views are based.

Like Schmitt, Badiou argues that humanitarian ethics is nothing other 
than a politics, but, going beyond Schmitt, he further specifies it as a politics 
of victimhood.
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[ἀi s] . . . ethics subordinates the identification of [the universal human Sub-
ject] to the universal recognition of the evil that is done to him. Ethics thus 
defines man as a victim. It will be objected: “No! You are forgetting the active 
subject, the one that intervenes against barbarism!” So let us be precise: man 
is the being who is capable of recognizing himself as a victim. (p. 10)

Recognizing oneself as a potential victim is the form of persecutory anxiety 
on which Schmitt’s own concept of the politics itself is based—a diagnosis 
that he failed to make of Nazism. Badiou’s new critique of the politics of 
victimhood applies equally to humanitarian ethics and the rarely acknowl-
edged Schmittian politics to which it leads.

Badiou’s first criticism of present-day Human Rights Discourse is, nev-
ertheless, much the same as Schmitt’s critique of the Treaty of Versailles: 
that it implicitly reproduces the evils of imperialism in a humanitarian 
guise.33 Two further objections follow: one is that an ethics grounded in our 
direct recognition of evil (epitomized by atrocity stories) tends to dismiss 
any positive conception of the Good as merely desensitizing us to the cruel-
ties committed in its name; the other is that, by attributing Evil to our gen-
eral insensitivity to the pain of others, humanitarian ethics “prevents itself 
from thinking the singularity of situations as such” (pp. 13–14).

Behind such Schmittian claims, however, lies a more profound point 
that goes to the heart of the Lévinasian view: Badiou argues that humani-
tarian ethics is “nihilist because its underlying conviction is that the only 
thing that can really happen to someone is death” (p. 35). Humanitarian 
ethics thus oscillates, according to Badiou, between the implicit squea-
mishness of Western beliefs about “the victimary essence of man” and a 
nearly pornographic fascination with the power to decide which otherwise 
exotic victims will die and which will not because “we” can always inter-
vene to save them based on our common humanity (pp. 34–39).

Slavoj Žižek sympathetically characterizes Badiou’s view as a critique of 
“the fundamental lesson of postmodernist politics . . . that there is no Event, 
that ‘nothing really happens’” except for fleeting moments of collective 
identification that must be “dispelled .  .  . in order to avoid catastrophic 
‘totalitarian’ consequences.”34 To refute this view, Badiou attempts to cap-
ture in purely formal terms what it would mean to be subjectively seized by 
a new “truth,” revealed by an “event” that could not have been anticipated.35 
Such a “truth-event” (whether in politics, science, love, or art) is, for Ba- 
diou, the real object of “an ethics” because it interrupts the preexisting 
structure of our situation and retroactively reveals what was previously 
unthinkable within it.36 For Badiou, an event is always a supplement to a 
situation (“the evental site”) that is in retrospect only a condition of the 
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event, its place. ἀ e actual event (what happened) does not exist in the sim-
ple past of its conditions but only in the future anterior—it is what it will 
have been for those who believe in it. An “Ethics of Politics,” according to 
Badiou, requires its subject to name the event that changed everything and 
to make the new truth that was revealed appear as the logic of a future 
world.37 He does not hesitate to describe the political event as a “miracle” 
for those who believe.

Badiou’s account of the political event as ethically transformative sub-
tracts all historical content from the twentieth-century concept of revolu-
tion, including any reason for believing that it is likely to succeed. Fidelity 
to the event is revolution’s ethical remainder, the abstract form of militancy 
for a truth that once set revolutionaries apart. In Badiou’s finale to the 
twentieth century,38 the revolution as an “event” is always and inevitably 
something that the revolutionaries miss because it “vanishes as soon as it 
appears.”39 ἀ e revolutionary, as a “militant for truth,” must believe only 
that a revolution then was “not impossible” and that it changed everything. 
ἀi s is, for Badiou, the fin de siècle trace of the twentieth-century faith that 
a revolution is possible again.40

Badiou here transposes revolutionary politics from the realm of strategy 
to that of faith. Any profound transformations that could have been fore-
seen as a possibility inherent in the given situation would also be prevent-
able by means of the always excessive powers of those who rule. For this 
reason a true event, such as Lenin’s October Revolution, would not have 
seemed possible within the situation that produced it (Czarist Russia in the 
midst of World War I) and was therefore unthinkable to contemporaneous 
analysts (even to Marxists of the Second International) until it had already 
happened.41 And yet it happened. As a militant philosopher whose works 
span the fin de siècle collapse of Marxist-Leninism, Badiou can no longer 
say that Lenin’s genius was strategic—that he saw revolutionary precondi-
tions in Russia that others missed, the view taken by mid-century Marxist 
historians such as Isaac Deutscher.42 Badiou’s concept of “fidelity” should 
be read as an answer to this ethical objection to twentieth-century Marxist 
philosophy—it is an argument that deciding to believe “a truth” can have 
the same ethical relation to knowledge that the concept of “truthfulness” 
does.43

What if, Badiou asks, the militant does not believe in a Leninist analysis 
of the present situation (which is likely to be false) but rather in the “even-
tal” status of October 1917 itself? Fidelity to 1917 can be lived thereafter as 
what Badiou calls a “truth process” that makes visible the “void” (subjec-
tivities that have yet to “count”), the “gap” (excessive power of the state to 
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repress the social elements on which it is based), and the lag (although 
Badiou does not call it this) between what is already present and the future 
it defers.44 ἀ ese ethical “truths” can be asserted as the subjective traces of 
an event, even though such assertions may appear fanatical to those who 
do not believe that the event took place.45

Such denials of the event are always possible, according to Badiou. ἀ ey 
take the form of reducing what happens to its context and then arguing 
that, because it was antecedently possible, and not something altogether 
new, there was no real change. Whatever succeeds, according to this argu-
ment, must be reducible to what Badiou calls “ordinary becoming”; noth-
ing truly revolutionary could succeed insofar as success itself is explainable 
by context. But this is a purely formal argument that can always be made, 
regardless of whether there was an event; it is really a general denial that 
anything new could ever have happened. As such it must be false. ἀ e very 
need for such a formal denial presupposes that something truly new would 
not be reducible to its context but would, instead, take the form of an 
“intense singularity.” It will rupture what Badiou calls the “logic” (order) in 
which “what there is” can appear as a coherent world, revealing, as a “truth,” 
that in the context of that world there is also “what there is not.”46 If the 
truth left by an event is never something possible within the logical struc-
ture of a situation (“world”), then it must be denied by subjects for whom 
the world goes on unchanged: for them a miracle is defined as what will not 
have happened; a revolution as what will have failed. ἀ e event will thus 
have disappeared, except for its effects on faithful subjects for whom the 
world has already changed, and who thus believe that something new was 
“not impossible.”47

Badiou’s formal proposition that revolutionary change is “not impossi-
ble” is, of course, a thin reed on which to rest a political alternative to the 
post-Auschwitz ethics of non-evil.48 He thinks, as we have seen, that revolu-
tionary change happens only when it is not believed to be possible by any-
one, including the revolutionaries, who must act in accordance with the 
universal truth of its nonimpossibility alone. ἀi s reduces fidelity to the 
revolutionary project to its vanishing point—the absence of any political 
analysis that would justify revolutionary hopes. Badiou’s materialist dialec-
tic lies outside Marx’s historical materialism in which revolutionary change 
is a structural possibility in the objective situation. Such an argument 
would not persuade anyone who is not already engaged in revolutionary 
politics, but, as a philosopher, Badiou is not attempting political persua-
sion. He is, rather, emphasizing the very point that those who do not believe 
that revolution is possible find incomprehensible about those who neverthe-
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less persist in a revolutionary cause, namely, their persistence itself.49 
Because there are truths, Badiou argues, ethics opens the possibility of 
fidelity to something more real than our present situation, and constitu-
tively outside it. ἀi s, of course, assumes that both ontology and politics 
precede ethics—that “what there is” is affected by “what happens” through 
the hope that there can be something else.

Badiou objects to humanitarian ethics because it limits itself to what 
there is: bodies (that suffer) and languages (that mean). If ethics were con-
cerned only with pain and meaning, then it would be entirely a matter of 
rescuing bodies and understanding minds, and an ethics of non-evil would 
take the form of saying that no language could make suffering meaningful 
(except the language of rescue itself). But ethics is also concerned with 
truths such as, for example, the truth that revolution is not impossible. 
Because such truths are exceptions to what already is, a politics that reduces 
the event to its situation is, according to Badiou, “rotten” and “pessimis-
tic.”50 He thus defends as “ethical” modes of political engagement that might 
seem heroic or futile to those who do not feel subject to its demands—and 
quintessentially unethical when they lead down paths of violence.51 ἀi s 
conception of ethics is “infinitely demanding” in part because it is not lim-
ited by pragmatic analysis of likely outcomes.52

Denying the Event
We are now in a better position to understand the issue between 

Badiou and Lévinas. Lévinas’s claim that the suffering of others cannot be 
justified is an ethical argument against violence performed in fidelity to the 
truth of an event such as October 1917 or May 1968. For Lévinas, it would be 
unethical to place the truth of what happened then ahead of the suffering 
of others now. Badiou’s belief in “truths” of this (or any other) kind would, 
according to Lévinas, once again permit ontology to make the claim on 
ethics that suffering is meaningful53 and that violence can be ethically justi-
fied by fidelity to a truth.54 Badiou argues that what is not can have “truth 
effects” that are (in Lévinas’s sense) “otherwise than being.” His event thus 
occupies the place of the other (autrui) in Lévinas’s philosophy, giving poli-
tics the kind of primacy over ontology that Lévinas accords to ethics.

But what can count as an event that generates new truths? Writing in the 
1980s, Badiou acknowledged that his definition of an event was “circular,”55 
because its definitive effect is to produce the subject who is faithful to it. 
Fidelity is thus retroactively constitutive of the event itself: it becomes an 
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event, through the subjective “intervention” of being named as what it will 
have been.56 By conceding this point, he undermines the polemical force of 
his objection to humanitarianism on the grounds that atrocity and mass 
death are not events.57 ἀ e post-Holocaust “politics of memory” calls for 
fidelity to Auschwitz as an event that changed everything: Human Rights 
Discourse now claims for it “universal” meaning embodied in the 1948 
Genocide Convention, which mandates that genocide shall never again 
occur.58 ἀi s seems a prima facie rebuttal to Badiou’s claim that an ethics 
based on Auschwitz could never be universal in form.

Restating his view in 2006, Badiou acknowledged that positing a Holo-
caust event was among the ways that the twentieth century “thought its  
own thought” as something “previously unthought—or even unthinkable.”59 
ἀ ere were others. Some saw it as a “century of crime”—a “totalitarian cen-
tury” encompassing the atrocities of Nazism and communism”; others (like 
Badiou) saw it as “a century of revolution and counter-revolution—the 
Soviet Century” that also ended in 1989. (ἀ ere is also what Badiou calls the 
“rump century,” a “liberal century” that begins with the apparent triumph of 
capitalist democracy in 1989 and ends on 9/11.) Each of these conceptions of 
“the century” was grounded on a new subjectivity called into being by a 
previously unexpected event that changed everything (Lenin’s Revolution, 
the Holocaust, Hiroshima, and the Fall of Communism). ἀ ere was, more-
over, a tendency among twentieth-century intellectuals to continue speak-
ing in the language of fidelity to an event when their allegiance migrates 
from one conception of the century to the next. ἀ us,

renegades of the leftism of the seventies, .  .  . who remain inconsolable that 
“Revolution” has ceased to be the name of every authentic event . . . [are] busy 
turning the extermination of the Jews by the Nazis into the single and sacred 
Event of the twentieth century; identifying anti-Semitism as the destinal con-
tent of the history of Europe; turning the word “Jew” into the victimizing des-
ignation of a surrogate absolute; and the word “Arab,” barely hidden behind 
the word “Islamist,” into the designation of the barbarian. (p. 165)

In Logics of Worlds, his most recent major work, Badiou completes his 
philosophical lexicon by developing a new theory of the “body” to supple-
ment his earlier “theory of the subject.” His mature view is, in a nutshell, 
that events have the ontological status of a truth—they are ruptures/voids 
in being itself—that produce “fidelity” in “subjects” (they subjectivate these 
subjects) and leave “traces” on “bodies.”60 ἀ ese “evental traces” transform 
the “logics” of “worlds”—that is, how being appears (is experienced). As a 
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philosopher, Badiou’s central question is how “change” can be “thought.”61 
By “change” he means what is not reducible to the “continuous becoming” 
of its contextual site; and by “thought” he means the formal properties of a 
subjectivity that thinks such change.

Badiou thus attempts to peel off “subjectivation,” what Marxists used to 
call “consciousness,” as the affective layer between the logic of appearance 
(the becoming of a world that seems increasingly coherent) and the true 
contingency of being as revealed by an event through which the “inexis-
tent” appears. ἀ e subjectivity that comes after an event then splits into 
“four subjective destinations”—the “faithful” (which is presupposed by the 
others), the “reactive,” the “obscure,” and, finally, the “resurrected” (for 
example, a “new Spartacus,” such as Karl Liebnecht, appearing in a “new 
world”).62 ἀ ese “destinations” differ with respect to the “traces” left by the 
event (contemporaneous to all) on what Badiou calls the “subjectivizable 
body.” He now acknowledges that his theory of the “body” was an “enigma” 
of his earlier work, which did not explain that the body is “anything but 
bio-subjective.”63 In his latest work the “subject” and the “body” are intrin-
sically social (“transhuman,” rather than collectivities made up of individu-
als). Such subjectivizable bodies do not exist in Human Rights Discourse, 
which recognizes humans only in biology and culture.64 Here is more of 
what he says.

What does the subject subjectivate? (p. 51) . . . A body [that] becomes 
something like the trace of the event (p. 53).65

From this point of view every reactive disposition is the contemporary of 
the present to which it reacts (p. 54). . . . So it is really the “no” to the event 
(p. 55). . . . ἀ e form of the faithful subject . . . remains the unconscious of the 
reactive subject (p. 56). . . . His own contemporaneousness is dictated to him 
by what he rejects and fights (p. 57). ἀ e Good as a resistance to Evil [is] the 
pure form of the reactive subject (p. 58).

ἀ e reactive subject, according to Badiou, does not continue living in the 
pre-evental past. His reaction consists of extinguishing the traces of the 
event itself by arguing that “reasonable” ameliorations in the present have 
“no relation, not even a mental one,” to events such as the French and Rus-
sian revolutions, which produced only disastrous consequences that must 
be repudiated.66 ἀ e “pure form of the reactive subject,” according to Ba-
diou, appears in the thesis “that every willing of the Good leads to disaster 
and that the correct line is always that of resistance against Evil” (p. 58).
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ἀin gs stand differently for the obscure subject . . . because it is the present 
which is directly its unconscious. . . . ἀ us, what bears this body is directly 
linked to the past even if . . . [its] only demand is that one serve it by nurturing 
everywhere and at all times the hatred of every living thought, every transpar-
ent language and every uncertain becoming” (p. 61).67

We will call [the] destination [that] reactivates a subject . . . resurrection. 
. . . [A] resurrection presupposes a new world, which generates the context for 
a new event, a new trace, a new body . . . [after] a truth procedure [has] been 
extracted from its occultation (p. 65).

Badiou’s new conceptual framework draws directly on Lacan’s account of 
ethics as a “subjectivation” by “the real” object of desire—which is here 
treated as an embodied event. ἀ e faithful subject’s real desire is thus to 
embody something new. ἀ e object/cause of that desire is the “event” itself, 
which is here described as “a subversion of appearing by being, which . . . 
unfolds within appearing itself ” (p. 378). Unlike modes of mere becoming 
(such as a trend), an “event” (such as the Paris Commune) exists “maximally 
for the duration of its appearance/disappearance and confers on the site the 
power of a [strong] singularity” (p. 374). ἀi s means that, for Badiou, nam-
ing an event is no longer a matter of a definition but of degree—an ascrip-
tion of “maximal intensity” to the existence of an otherwise transitory 
happening.68 “We could say,” according to Badiou, “that the event extracts 
from one time the possibility of another time . . . [that] deserves the name of 
a new present. ἀ e event is [thus] neither past nor future. It presents us with 
the present” (p. 384). ἀ e event here is an outside, ethically speaking, to the 
logic of the situation (world) in which it happens to appear; it is more real 
than what appears precisely in the sense (common to Lacan and Kant) that 
for anyone called by it an ethical imperative is more urgent than its context. 
Badiou’s new terminology reframes the question of whether Auschwitz is an 
event as a question, rather, about which the four kinds of subjectivation is 
produced by claiming it as such. Does the conviction that there is nothing 
worse than what happened there produce a new present—or does it block all 
thought of the present as something new?69 Does the now transcendent 
image of the starved and genocided body obscure through spectacle the eth-
ical choice between revolution and reaction?

Badiou’s account of subjective “fidelity” to the event is a major contribu-
tion to the ethics of revolutionary thought, linking Marx to Lacan. Fidelity 
is typically dismissed by secular humanists as the virtue that a convert (or 
“true believer”) claims instead of personal empathy or compassion. Badiou, 
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however, sees questions of fidelity, perseverance, and betrayal as the core 
concerns of ethics,70 and the rest as (mostly) social pressure to be “con-
formed” to this world.71 In the conclusion to Logics of Worlds Badiou says,

I am sometimes told that I see in philosophy only a means to re-establish, 
against the contemporary apologia of the futile and the everyday, the rights 
of heroism. Why not? Having said that, ancient heroism claimed to justify life 
through sacrifice. My wish is to make heroism exist through the affirmative 
joy which is universally generated by following consequences through. We 
could say that the epic heroism of the one who gives his life is supplanted by 
the mathematical heroism of the one who creates life, point by point. (p. 514)

ἀ ere is something odd, however, about a “heroism” that does not cap-
ture the will to physical violence that distinguishes political revolutions 
from, for example, scientific revolutions. For Badiou, epistemic paradigm 
shifts in science, mathematics, art—and even love affairs—also reveal revo-
lutionary truths hidden in the present situation as it appears.72 His purely 
formal account of being faithful to all such truths reduces militancy itself to 
perseverance—and misses the difference between having an ethics of this 
or that and the ethics that Aristotle saw as the foundation of politics.

Badiou would not view the foregoing comment as an ethical objection to 
his view. “Faith,” he says in his book on St. Paul, “allows one to have hope in 
justice.”73 But this hope, as it turns out, “is not the imaginary of an ideal 
justice dispensed at last” (p. 96); it is “not hope in an objective victory”(which 
is why it “does not disappoint” [Rom. 5:2]), but, rather, in “a subjective vic-
tory .  .  . the subjectivity of a victorious fidelity” (p. 95).74 To reach such a 
conclusion, Badiou must argue that for “Paul himself . . . the event is not 
death, it is resurrection. . . . Suffering plays no role” (p. 66).75 He must like-
wise eliminate “from the subjective field [of politics] . . . the whole ‘leftist’ 
tradition which believes that a progressive politics ‘fights against oppres-
sion.’”76 He may be right that progressive politics can no longer “disap-
point” if one no longer expects the victims of oppression to win.77 But what’s 
left when the victim’s story (such as the Crucifixion) is subtracted from 
faith in an event (such as the Resurrection)? What’s left, according to 
Badiou, is that we can hope for the second coming of the truth we missed 
when it was first revealed.

How, then, could fidelity to “the event,” which has always already hap-
pened, give exigent meaning to the present? ἀ ere is clearly a tension 
between the messianic belief that everything necessary for salvation (the 
Christ event) has already happened and the equally messianic belief that 
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salvation itself is yet to come. So what about now? ἀi s question was ad- 
dressed by Walter Benjamin, who said that the “revolutionary thinker” sees 
the “chance offered by every historical moment” to connect with “a quite 
distinct chamber of the past  . . . which up to that point has been closed and 
locked. “It is by means of such entry,” says Benjamin, “that political action, 
however destructive, reveals itself as messianic.”78 Badiou’s concept of the 
“event” allows us to describe Benjamin’s messianism as “inter-evental: at 
messianic moments we stop “the locomotive of history” and “leap” into a 
“moment of the past charged with now-time.”79 Benjamin, too, explicitly 
distinguishes his version of messianism from a politics of humanitarian 
compassion that gives past suffering a “false aliveness” by making it seem a 
homogeneous extension of the present.80

But Benjamin is still in favor of a redemptive politics that would make 
meaningful the suffering of past victims and, figuratively, rescue even the 
dead.81 To regard the working class (or any revolutionary subject) as merely 
“the redeemer of future generations” would deny the messianic potency of 
“hatred and the spirit of sacrifice” which is “nourished by the image of 
enslaved ancestors rather than by the ideal of liberated grandchildren.”82 
Benjamin thus proclaims that “every concept of the present participates in 
the concept of the Judgment Day” by rendering “‘summary justice’ . . . con-
cerning some moments that preceded it.” Here it would seem that unjust 
suffering comes before the revolution, which must always claim to be reme-
dial and redemptive with respect to victimary history.83

Badiou says just the opposite: “it is not because there is reaction that 
there is revolution; it is because there is revolution that there is reaction.” 
Here atrocity stories (past massacres, and the like) are part of reactionary 
history, whether or not the victims themselves were faithful subjects. ἀ e 
essential question for Badiou is what happened first, the revolution itself 
or the atrocities committed in order to defeat the revolutionaries. ἀ ose 
who focus on the defeat, rather than the event, inhabit what Badiou calls 
the “subjective destination” of the reactionary who denies that there ever 
was a revolutionary event worth suppressing and believes that ameliora-
tion would have come regardless. Once we all arrive at this reactionary 
conclusion, historical victims can be rehabilitated (as nonrevolutionaries 
they were innocent), and the excesses committed against them will seem, 
in retrospect, unnecessary and regrettable. Logics of Worlds is a powerful 
argument against the view that revolutionary thought is about the perse-
cution of revolutionaries and that it is kept alive through a cultural history 
of past defeat and victimization.84 How could it become true, Badiou asks, 
that revolutionary militancy is justified now because those persecuted ear-
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lier were not revolutionaries? To assimilate them to ordinary victims, who 
also suffered, would be to deny that they wanted something new. ἀ e 
alternative is Badiou’s fourth “subjective destination,” resurrection, which 
consists of embodying once again what he calls the universal truth of mili-
tant ideas.

trauma, Agony, and the value of suffering
Badiou’s most recent argument against Human Rights Discourse is 

that it limits ethics to what already exists (animal bodies and languages) 
and denies that truths are the “exception” to this limitation. An ethics of 
human rights, which foregrounds respect for bodies and languages, “knows 
individuals and communities, that is to say passive bodies, but it knows no 
[faithful] subjects” in Badiou’s sense.85 He thus argues that ethical human-
ism concerned with survival as such (ecology, bioethics, and interpersonal 
respect) treats man as a domesticated animal living only in his own present:

If I wished to scandalize, I would say that my conviction is that this domes-
tication, which subtends the project-less humanism that is inflicted upon us, 
is already at work in the promotion, as spectacle and norm, of the victimized 
body.

Why is it . . . that today it is never really a question of man except in the 
form of the tortured, the massacred, the famished, the genocided? . . . 

We could say that what contemporary “democracies” wish to impose upon 
the planet is an animal humanism. In it man only exists as worthy of pity. Man 
is a pitiable animal.

. . . [Pity], when it is not the subjective instance of propaganda for humani-
tarian interventions, is nothing but the confirmation of . . . the deep animality 
. . . to which man is reduced by contemporary humanism.86

Part of Badiou’s originality is to recognize “animal humanism” as an 
exception to the cultural pluralism that is also required by Human Rights 
Discourse (a discourse of the human, as such), which insists that, as bodies 
(not as minds), all humans are the same. Because of cultural pluralism, the 
difference between minds is to be respected—it is a theorem of linguistics 
that no “language” is superior to another. But because of “animal human-
ism,” cultural diversity is no longer considered an excuse for physical cru-
elty. If cultures are to be respected, bodies must be saved. ἀi s animal 
humanism is, nevertheless, what Badiou calls a “violent and warmongering 
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ideology” that “seeks to destroy what is external to it”: it condemns as 
“inhuman” that which “commands humanity to exceed its being” so as to 
“maintain a purely animal pragmatic notion of the human species.”87 In this 
“‘postmodern’” reduction of “humanity” to bodies,

“Human rights” are the same as the rights of the living. ἀ e humanist protec-
tion of all living bodies . . . is essentially a democratic materialism . . . because . 
. . [it] culminates in the identification of the human animal with the diversity 
of its sub-species. . . . Having said that, democratic materialism does stipulate 
a global halting point for its multiform tolerance. . . . A language that aims to 
regulate all other languages and to govern all bodies will be called dictatorial 
and totalitarian. What it then requires is not tolerance, but a “right to inter-
vention” legal, international, and, if needs be, military. Bodies will have to pay 
for their excess language.88

Badiou objects to both “animal humanism” and cultural pluralism 
because their “fundamental imperative is: ‘Live without Ideas.’” A humani-
tarian ethics of no-evil, according to Badiou, aims to make us less politi-
cally militant in order to be more compassionate, until we eventually regard 
militancy itself as a sign of the unethical and antihuman—a mark of the 
enemy. Humanitarian ethics thus excludes from those deserving of com-
passion all whose militant belief makes them capable of cruelty. Why? 
Because their conception of good is indistinguishable from humanitarian-
ism’s conception of evil.

Badiou’s counterargument is that the figure of man’s animal body does 
not call forth any universal thought of the human that could have supreme 
ethical value. What animal humanism wants, according to Badiou, is to 
“abolish discussion” of the “man who must come” (p. 177). But Badiou goes 
further than to stress that Human Rights Discourse (“animal humanism”) 
has this limitation. He also treats the “debris of bodies” that is now an icon 
of the Holocaust as both a reaction against the twentieth-century cruelties 
driven by the politics of ideas and an occultation of any aspect of the pres-
ent that might portend a new “uncertain becoming.”89 Elsewhere he states 
that “if philosophy serves any purpose, it is to take away the chalice of sad 
passions . . . to teach us that pity it not a loyal affect . . . and that victimhood 
is not the starting point for thought.”90

In making his attack on humanitarian ethics, Badiou deliberately opens 
himself to the charge that a politics of fidelity to truth, which became com-
mon to both Left and Right, was responsible for the cruelties of the twenti-
eth century. His principal expositor, Peter Hallward, presents this as a 
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virtue: “Badiou is one of the very few contemporary thinkers prepared to 
accept the certainty of violence and the risk of disaster implicit in all genu-
ine thought. . . . Since evil is something that happens to a truth or in prox-
imity to truth, there can be no fail-safe defense against evil that does not 
foreclose the possibility of truth.”91

ἀ e essence of Badiou’s present position is that, even after Auschwitz, 
there can be genuine events, revolutionary openings—perhaps expressed 
by ethical violence—and that serious political thought must allow for this 
possibility by placing the virtues associated with political militancy ahead 
of all (other) ethical claims that the event calls forth.92 Yet his formal defini-
tion of an “event” makes him no less dependent on subjective consensus 
than his humanitarian opponents, who ground ethics on our ability to 
know an atrocity when we see it. To keep on acting in fidelity to an event (as 
Badiou urges) is indistinguishable from conforming oneself to the possibil-
ity that revolutions can occur and thus militantly opposing the forces of 
reaction and occultation by naming them as such.93

ἀ e political anthropologist Talal Asad directly challenges the claim that, 
after Auschwitz, our primary ethical responsibility must be to alleviate pain 
and avoid causing it. ἀi s notion, Asad argues, denies agency to those who 
suffer pain—it assumes they do not suffer willingly—and invests agency in 
those who aid them. It thus denies the intelligibility and efficacy of a moral 
view in which pain (of certain kinds and at certain times) is actively sought 
as a way of achieving or displaying some supremely important moral virtues 
that involve self-knowledge under stress: “Christian and Islamic traditions 
have, in their different way, regarded suffering as the working through of 
worldly evil. For the suffering subject, not all pain is to be avoided; some 
pain must be actively endured if evil is to be transcended.”94

Asad’s point brings us back to the moral imperative of “Never again.” 
ἀ e humanitarian ethics that took root a half-century after Auschwitz 
established an apparent consensus that human suffering always has a nega-
tive moral value (that there is, indeed, nothing worse). Asad means to ques-
tion this consensus. Moral agency, he suggests, is psychosomatic in 
potentially good ways—it can induce states of bodily agony that saints, 
martyrs, and their acolytes regard as valuable achievements and that wit-
nesses might find admirable.

ἀ ere is nothing unintelligible about ascribing value to human suffering. 
ἀ e British analytical philosopher Derek Parfit calls attention to our time 
bias in favor of pain in the past and against pain in the future. ἀi s bias, 
taken to extremes, is the essence of the modern view that cruelty (avoidable 
human suffering) is the greatest evil, and no-cruelty the ultimate moral 



“NEvER AgAiN” | 163

good.95 Asad’s argument shows that this modern time bias is parochial, 
even within Western Christendom, and that other time biases are morally 
plausible.96 One counterbias, perhaps more nuanced than ours, could regard 
specific types of future pain not as useless suffering but as a valuable ele-
ment in the moral transformation necessary to achieve states of happiness 
that are at once mental and physical in a strong Socratic sense that removes 
our fear of death.97

ἀ us stated, the time bias embodied in the ethic of “Never again” seems 
unduly limiting. Even Lévinas acknowledges, as we have seen, the distinc-
tion between useless suffering and morally valuable suffering—between 
pain that is inflicted and pain that is actively sought on behalf of others or 
as a way to improve or expiate one’s soul. ἀ e former can be understood 
through the post-Freudian concept of psychic trauma—pain that may or 
may not be conscious when first suffered and that is reexperienced endog-
enously (as fright, panic, phobia, anxiety, helplessness) in a “second scene” 
to which it gives enhanced affective meaning. What is “traumatic” in the 
second occurrence of danger is that, here, the ego is “attacked from within  
. . . just as it is attacked from without”98 and thus recognizes the danger as 
part of a cycle that may be interrupted but never fully escaped.99 Trauma is 
pain that is consciously experienced as happening again and, because of its 
inherent tendency to repetition, becomes the implicit target of the impera-
tive “Never again.”

Morally desirable pain—the pain of love, sacrifice, and even martyr-
dom—is better designated by the word “agony.” Agony may be no less 
intense than trauma, but it is never suffered unconsciously and may well be 
morally significant for the sufferer while it occurs. Agony, moreover, is not 
generally experienced by the sufferer or bystanders to be happening again; 
it is, rather, something to be remembered and even honored as a moral 
singularity, unrepeatable except in the form of ritual emulation. Suffering 
agony (or religious passion) can be considered morally transformative and 
may therefore be actively sought. For this reason stories of agony, such as 
the Passion of Christ, can be considered exemplary and universal (as it is 
in The Imitation of Christ),100 notwithstanding Badiou’s argument to the 
contrary.101

We can now see more clearly the limitations that the imperative “Never 
again” has placed upon us. Humanitarian ethics after Auschwitz epitomizes 
a recent tendency to respond to all agony (whether moral or not) as though 
it were psychological trauma that becomes worse through the experience of 
repetition. Auschwitz did not, according to this view, have the moral char-
acter of agony—a meaningful experience of suffering for those who under-
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went it at the time; it was, rather, trauma, a horror that cannot be consciously 
experienced except as repetition and that consequently must not be 
repeated. In treating future atrocity as the repetition of Auschwitz, we thus 
greatly truncate the moral vocabulary available for expressing feelings 
toward those whom we do and do not aid and for comprehending those 
who become capable of killing and dying for reasons of fidelity to a truth. 
To grasp this point, it is enough to say that physical suffering, the body in 
pain, is not an ethical absolute that renders moot political analysis and 
politically motivated action in the future.

ἀ e ethics of “Never again” does not merely limit the ethical vocabulary 
available in politics; it also limits us grammatically to a concern with what 
the past will have been. Note, that this is not the same as a counterfactual 
concern with what the past would have been if, for example, we had known 
then what we know now. Neither is political ethics directly concerned with 
what the future is to be. ἀ e major pronouncements of Human Rights Dis-
course have a grammar in which “‘narration,’ ‘event,’ and ‘past’ are of equal 
importance,” and the time of the narrator is “prospective.”102 In its syntag-
matic form, the ethics of “Never again” relies heavily on a prospective nar-
ration of a past trauma that elides usage of the present tense by the 
historian-witness.

But a trauma for whom? In psychoanalysis, a meaningless death is not 
traumatic for the person who undergoes it (and will not reexperience the 
loss) but rather for the one who survives the death of another and is unable 
to go through what Freud calls “the work of mourning.” ἀ e trauma of  
Auschwitz thus belongs not to the dead but to the survivors—and ulti-
mately to us. It is our trauma—the “unthinkable” event of the twentieth 
century—and not the suffering of the Holocaust’s unnamed victims that is 
addressed by the fin de siècle ethics of “Never again.” ἀ us the value of our 
subsequent, and self-inflicted, suffering from Holocaust “remembrance” 
lies in the fact that it is a repetition of something that has already happened 
as though it has become meaningful only now. ἀ e point is to be reminded 
of the Holocaust before it happens again.103

the trauma of the witness
When described in Badiou’s vocabulary, the Holocaust has become 

an “event” that has the universal significance of “genocide”—a crime 
invented after the fact to describe what had already occurred. Subsequent 
genocides are to be experienced as repetitions of the Holocaust by us, the 
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no longer innocent bystanders who should never again have allowed such 
things to occur.

Friedrich Wetter, Cardinal Ratzinger’s successor as Archbishop of 
Munich, puts this point clearly speaking at Dachau (which falls within his 
See): “We as Germans,” he says, “do not carry the responsibility for that 
which happened then, but we do carry the responsibility that such a thing 
can never happen again.”104 Wetter’s statement can be read as drawing a 
straightforward distinction between the guilt of those Germans who car-
ried out the Holocaust and the rather different responsibility of Germans 
born after the evils of Nazism were fully known. Before Germany’s defeat in 
1945, Wetter might be arguing, there was no collective responsibility on  
the part of Germans like that imputed under Article 231 of the Treaty of 
Versailles—there was only the individual responsibility prosecuted at the 
Nuremberg trials and their successors. It would seem to follow that Ger-
many’s collective responsibility for Hitler comes after Nuremberg and is the 
product of the atrocities revealed there. ἀi s responsibility does not take the 
form of accepting guilt for what happened in the past but, instead, of 
upholding the truth, which from now on is always about the past.

Cardinal Wetter’s apparently straightforward distinction between “be- 
fore and after” evokes a more subtle conception of historically created time 
that lies at the core of Human Rights Discourse. For its victims, Nazi geno-
cide was a singular event—being murdered could happen to them only 
once; they could never experience it as happening again. From this it fol-
lows that those responsible for Nazi murders when they occurred must be 
considered guilty; but those who were not responsible were not guilty. So 
whose responsibility does Cardinal Wetter have in mind? It is neither as vic-
tims nor as perpetrators but rather as witnesses to an established historical 
truth that Germans can be told that they were not responsible for the Holo-
caust before it happened but would be responsible were it to happen again.

ἀ e witness who refigures his former self as having been shocked by the 
first disaster can thus be said to experience the next disaster as repeating 
that which he originally experienced only in hindsight. Bearing witness is 
like first-party trauma insofar as it consists of reexperiencing something 
that could not have been understood when it happened for the first time. 
Unlike the original victim, however, the witness did not experience the 
injury itself—merely the shock of discovering it. It is the unanalyzed trauma 
of perception itself that the witness experiences as its repetition. By feeling 
(morally) good about feeling bad again, the witness defends against the 
paranoid or depressive anxiety produced by initial feelings without affect-
ing indifference to the suffering before his eyes.105
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In postwar German theology, witnessing (confessing) the Holocaust 
becomes an act of Pauline fidelity that frees Germany from its evil past. 
Postwar Germans are thus expected to “believe in” the Holocaust and to 
regard “Holocaust Denial,” as an offense against truth itself.106 Cardinal 
Wetter is thus reminding postwar German Catholics of their special 
responsibility to bear witness to the truth of the Holocaust; having seen it 
once, he warns, the trauma of its repetition would be experienced as some-
thing happening to them. From Wetter’s Christian perspective, Germany’s 
defeat in 1945 becomes the moment when belief in the Holocaust is equated 
with a commitment to a truth that did not exist under Nazism. A new Ger-
many’s commitment to the Holocaust-as-truth creates a temporal distance 
between those Germans responsible for preventing another Holocaust and 
those who could not have known what happened under its evental name.107

It is worth noting here that the “ἀ e Holocaust” was named by taking 
what survivors witnessed and demanding that bystanders also attest to it.108 
As a Holocaust survivor, Elie Wiesel speaks primarily in the voice of a trau-
matized onlooker. His trauma is that of any helpless bystander during an 
atrocity—and he claims to reexperience that trauma when he sees another 
Holocaust.109 It is, of course, the misery of the onlooker—the repression of 
annoyance or disgust that must have occurred before his compassion can 
well up—that is the dark underside of post-Holocaust humanism. ἀ e eth-
ics of witnessing heightens our sensitivity to the suffering of the victim we 
introject while allowing us to remember, rather than feel, the suffering we 
project onto others but do not experience as our own.110 Humanism’s proj-
ect of redirecting unease into aestheticized compassion is not cathartic in 
the sense that Aristotle found tragedy to be; it is, rather, traumatic in a 
Freudian sense.111 For the philosopher Jean-François Lyotard, “Auschwitz” 
marks the end point of all historical narratives that give past suffering an 
agonistic meaning. If Wiesel wants to make the whole world a witness, 
Lyotard’s response is that forgetting trauma is necessary to the act of wit-
nessing, but it is also a cause of anxiety for the self-identified witness who 
must thereafter remember not to forget.112

ἀ e foregoing point illustrates the value of psychoanalysis in ferreting 
out the narcissistic aspect of our fascination with images that identify us 
both with and as the victim and the psychic costs of such fellow feeling in 
the repression or disavowal of possibly hostile feelings about the victim that 
might have been conscious but are not. ἀ e trauma experienced by those 
who bear witness to the Holocaust as truth is, as we have seen, empathetic 
trauma—trauma at one remove. ἀi s is what we now mean by ethics after 
Auschwitz, an ethics of compassion that regards human cruelty, and the 
indifference that allows it to happen, as the worst thing of all. ἀ e paradig-
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matic object of our compassion is the victim who does not see us as a source 
of help and who sees himself as helpless. Because we see him as virtually 
depressed—because we treat him as though he cannot feel his pain for him-
self—we can feel his pain for him. Instead of feeling bad about ourselves, as 
in depression, by identifying with those whom we would otherwise 
reproach, we come to feel good about ourselves by identifying with the suf-
fering of others who might otherwise reproach us.

But what conception of the victim’s subjectivity makes us feel good when 
it becomes the object of our compassion? It cannot be the reproach or ran-
cor of the victim who sees us as a perpetrator or beneficiary of his suffering. 
ἀ e victim as object of compassion is a potential witness to his own suffer-
ing—already an observer of his feelings—who enables us, as fellow wit-
nesses, to identify ourselves as potential victims. It is the victim-as-witness/
witness-as-victim who experiences the trauma of helplessness as happen-
ing yet again. Compassion thus occupies the moral space that would other-
wise be filled by either guilt or indifference—we feel bad (when we do) for 
the suffering of others despite the fact that we are helpless (not guilty), and 
we feel good by feeling bad because our helplessness is not indifference 
toward pain with which we identify, even though we do not feel it. If those 
who feel compassion identify most of all with the helplessness of victims, 
this may explain why it is in the nature of compassionate aid to be post-
poned—why it almost always comes too late.

ἀ e aura of futility that surrounds humanitarian projects is thus a reflec-
tion not only of the immensity of the task but also of the way in which the 
object of compassion is, finally, the helplessness of the compassionate wit-
ness himself. ἀi s helplessness is “trauma” in the precise Freudian sense 
that an exogenously caused pain is thereafter endogenously reproduced. 
Since Auschwitz, a self-inflicted feeling of helplessness is triggered when-
ever we see another Holocaust.113

If helplessness is the feeling the witness introjects from genocide vic-
tims, what feelings does he in turn project onto them? Wiesel describes the 
murder by hanging of a Jewish child, “dying in slow agony under my eyes”:

Behind me. I heard the . . . man asking:
“Where is God now?”
And I hear a voice within me answer him:
“Where is He? Here He is—He is hanging here on the gallows.”114

Wiesel thus chooses not to entertain the proposition that the near extermi-
nation of European Jewry, or indeed any single death, could be a fulfillment 
of God’s will. He would rather say God died at Auschwitz than consider 
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what happened there to be God’s will.115 As a witness, Wiesel thus proj-
ects onto the genocided victim a death wish toward any God who would 
demand human sacrifice as a collective atonement for sin (the very God of 
Deuteronomy 28). Like Lévinas, he sees the Holocaust as an end point to 
the Western project of theodicy—the justification of divinely permitted evil 
to fulfill God’s higher purpose.

Wiesel’s assertion that the Nazis murdered God parallels, perhaps inten-
tionally, Christian accounts of the Crucifixion as the death of God that 
changes everything. ἀ e idea that God is on the side of victims, and against 
their persecutors, is a core humanistic creed of Holocaust Judeo-Christian 
theology.116 As such, it claims to come after a more primitive religious 
morality in which those singled out for persecution are stereotypically 
guilty and in which the application of a stereotype is not a basis for ques-
tioning their guilt.117

ἀ e anthropologist-cum-theologian René Girard has shed considerable 
light on the assumed prehistory of our present-day equation of victimhood 
with innocence. He distinguishes the moral logic of victimhood, thus 
described, from a preexisting “mechanism” that he believes to be common 
to all pagan religions. In this mechanism the victim (scapegoat) is always 
the one to blame for collective catastrophe—his sacrifice cleanses the com-
munity of its fault.118 Because only the victim is to blame, the perpetrator 
(whether mob or priest) is not guilty; and, because the perpetrator is not 
guilty, the group that benefits does not share in perpetrator guilt as it might 
if the victim were innocent.

Whether or not Girard is correct about the universality of scapegoating, 
it is clearly the precursor needed by the Judeo-Christian morality that he 
avows. ἀ e historical achievement of Judeo-Christianity, according to 
Girard, has been to transform the antecedent terminology of religious sac-
rifice into that of universal humanitarianism119—the language of victim, 
perpetrator, beneficiary, and bystander set forth in chapter 1 of this vol-
ume.120 For Christians since the Crucifixion, for Jews since Auschwitz, the 
new question is whether the beneficiaries of persecution share the guilt of 
perpetrators or whether, instead, they will bear witness to the innocence of 
victims.121 “When we understand that victims are scapegoats . . . we simply 
mean that victims are innocent, that they are picked arbitrarily by the per-
secutors, who manage to convince themselves that they are guilty.”122

Wiesel’s project makes sense within Girard’s theological framework. By 
describing Holocaust survivors as witnesses to the innocence of those who 
died, Wiesel brings the remnant of surviving Jews into the kind of messi-
anic age that Christians entered, according to Girard, with Christ’s Cruci-
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fixion.123 Wiesel thus provides good Christian reasons to end the persecution 
of the Jews and embrace a newly hyphenated Judeo-Christianity based on 
the shared conviction that cruelty is the worst thing humanly possible in 
this godforsaken world. As the self-conscious vanguard of Human Rights 
Discourse, Wiesel’s post-Holocaust Judaism is closer to Pauline Christian-
ity than rabbinic Judaism had been.124

But what is the relation between Jew-as-witness and Jew-as-victim in 
Wiesel’s post-Holocaust revision of Judaism? He expects us to recognize 
the unconscious trauma of his witnessing—its traumatic aspect—whenever 
he reports on genocides in Cambodia, Bosnia, Rwanda, and Darfur.125 Even 
when the information he provides is general knowledge, we are meant to 
see his need to tell us as a form of (non-neurotic) compulsive behavior 
caused by his transformative experience at Auschwitz. It was Wiesel’s pres-
ence at another Holocaust that makes his observation of this one disturbing 
to those on whom he calls to bear witness to his witnessing.126

ἀ e traumatic aspect of witnessing—and the secondary transmission of 
that trauma—is a secular counterpart to the bodily charisma that marked a 
biblical prophet as someone who had been changed, against his will, by 
what he has seen and heard.127 Prophets, according to the cultural critic 
Philip Rieff, “do not ‘predict’ the future; they seek to transform the present, 
of which the future is all too likely, otherwise, to be a continuation.”128 Wie-
sel places himself in this tradition. ἀ ere is, he insists, a duty never to forget 
his revelations about Auschwitz in much the way that Moses warned his 
people never to forget the revelations at Sinai.”129 But the content of Wiesel’s 
prophecy is distinctively post-Jewish. He finds salvation, and offers it, 
through his faith that human suffering is the prime evil and that those who 
look away become complicit in it.130

Even after centuries of Judeo-Christian thought, however, the ethical 
standpoint of the humanitarian witness remains underanalyzed. What is 
being witnessed? ἀ e victim’s suffering? ἀ e victim’s innocence? ἀ e use-
lessness of human sacrifice? If there is no moral value attached to the vic-
tim’s suffering in itself, what makes it morally valuable for the witness?

ἀ e conventional narrative of witnessing the Holocaust (in Wiesel and 
others) falls outside the traditional discourse of religious martyrdom.131 No 
one now suggests, for example, that those who die in later genocides are 
martyrs to their belief in the innocence of those who died in earlier geno-
cides or, perhaps, the innocence of all the victims of mass atrocity. If the 
vast majority of atrocity victims die for nothing, they are, in Agamben’s 
sense, homini sacri, bare life, whose killing was neither prohibited as mur-
der nor celebrated as sacrifice. We thus bear witness to their deaths not in 
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order to enlist as martyrs in their cause but rather to disavow any connec-
tion between bystander and beneficiary.132 It is in that disavowal that our 
own trauma lies.

trauma, truth, and the Event
ἀ e third-party trauma undergone by those who bear witness to the 

Holocaust as truth is trauma at one remove. By accepting the imperative 
“Never again be a bystander,” they are expected to treat the spectacle of 
human suffering, which did not pain them the first time, as traumatic when 
they see it again. We must thus take up the question of trauma (delayed 
pain) as it affects third-party spectators who would otherwise be consid-
ered beneficiaries of and/or bystanders to the victimization of others.

Let us first consider the modern usage of “trauma” itself, which origi-
nated, as we saw in chapter 2, as a medical term used to describe injuries 
that can cause recurring and intermittent pain. ἀi s term allowed doctors 
to distinguish still experienced pain from a prior injury (such as a train 
wreck) from new pain as well as from pain that is merely remembered. As a 
medical description, trauma could easily be extended from injuries that 
still caused pain long after they occurred to injuries that did not cause pain 
when they occurred but did so only afterward. Based on this medical usage, 
early psychoanalysts were able to describe as “trauma” mental injuries that 
have recurring effects even (and especially) when these are not consciously 
recognized.

Trauma, in its psychoanalytic usage, is strikingly ambiguous between 
that of the witness to a disaster or atrocity and the trauma projected by the 
witness onto those whose suffering is observed but not felt. Behind this 
ambiguity, however, lies the insight that witnessing another’s trauma is a 
form of repressed identification that substitutes for feeling the trauma of the 
witness himself, such as the experience of being assaulted or violated by an 
intrusive image. Living as a conscious witness to the trauma of others thus 
makes us unconscious of certain related feelings toward victims (such as 
disgust, anger, and resentment) that they might reasonably recognize in us 
and that we might find in ourselves if we did not, instead, repress them in 
order to heighten our sensitivity to suffering that is not our own.

We must thus ask what continuing ethical significance an injury that is 
repressed gives to the experience that originally caused it: what attaches the 
witness to the image of atrocity in a way that makes him feel (morally) bet-
ter about himself through future self-reproach? How can such witnessing, 
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and the knowledge it produces, make the once passive spectator feel sin-
gled out, special, and morally outraged when new images bring these origi-
nal feelings back to mind?

As we saw in chapters 2 and 3, nothing in the image of human atrocity 
itself requires us to feel outraged or compassionate rather than, say, embar-
rassed, irritated, or titillated when we see it.133 All these feelings are forms of 
self-identification that heighten our sensitivity to whatever we observe, but 
the identificatory process itself places us on a razor’s edge between any one 
of these and each of the others.

To understand the ethical appeal of Human Rights Discourse, we thus 
need to look beyond identification per se to the moralized feeling (good or 
bad) that we project onto the internalized victim with whom we conse-
quently identify. If we invest the victim inside us with our own feelings of 
abjection, then the self we become in witnessing him will feel superiority; if 
we instead offload onto the victimary object our own feelings of shame, 
then we, as witnessing subjects, will feel embarrassment—and if we also 
regard him as our enemy, we may feel triumph, or at least satisfaction, at his 
downfall. Only when we imbue the victim’s suffering with our own sense of 
moral worth do we equate feeling good about ourselves with feeling bad 
about him.

We have now reached the ethical kernel that distinguishes post- 
Holocaust Human Rights Discourse from the other, and equally specific, 
processes of political identification that we no longer consider benign. By 
ascribing negative moral worth to the victim’s suffering, these other forms 
of politics put the witness/bystander in a position of intellectual and moral 
superiority to the torments of others. Human Rights Discourse, however, 
views the unimaginable suffering of victims as a source of intensified moral 
worth that witnesses at first understand themselves to lack but believe that 
they may eventually acquire through feelings of compassion. Compassion, 
as the affective imitation of another’s suffering, is the way that witnesses can 
pursue such moral equality with victims. ἀi s appeals to Judeo-Christians 
in a way that other forms of attachment to the pain of others—the sadistic, 
the prurient, the triumphant—do not.134

Judeo-Christian ethics after Auschwitz thus distinguishes two types of 
trauma and two corresponding forms of victimhood. On the one side, 
trauma becomes morally meaningful when it is transformed into self- 
conscious agony, a singular event that makes a martyr of the victim and 
leads the onlooker to revere him as a kind of saint. ἀ ere is also, since  
Auschwitz, another way to express the moral significance of trauma—to 
insist that suffering is essentially useless, not a path to higher good, and that 
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its repetition is even worse for the witness than the original occurrence 
because it is experienced to be happening again. Here the projection of 
positive moral worth onto the victim’s presumed suffering appears as a  
self-conscious choice on the part of onlookers to become more virtuous in 
their own eyes. ἀ ese two views of trauma reflect two versions of the poli-
tics of victimhood. ἀ e former treats the suffering of victims as an analogue 
to that of martyrs who die for God, the latter as an analogue to that of  
Auschwitz victims who were abandoned by God. In the first model, victim-
hood is reduced to an aspect (precursor) of resistance; in the second, the 
memory of past victimhood is infused with the kind of self-satisfaction 
characteristic of voyeurs.

As a challenge to both views of suffering, however, we must still ask 
whether trauma could possibly be a truth event that valorizes victimhood 
as a form of fidelity to it. Badiou’s great merit is to pose this question. He 
argues that an event must contain a universal truth and that, inasmuch as a 
trauma does not, acting in fidelity to it is ethically impossible. To him, this 
means that St. Paul’s claim that Christ’s Passion saved mankind from sin 
could not be an object of faith for Christian militants, but that Christ’s Res-
urrection must be.

Despite Badiou’s claim, however, most believing Christians venerate 
symbols of a Cross rather than an empty tomb, and many regard Christ’s 
Passion as placing more serious ethical demands upon them than his miss-
ing body. ἀ e Cross means to believers that Christ’s passion was both his 
own bodily pain and also compassion—moralized pain that was suffered 
for others. In his post-Holocaust version of the ἀ eology of the Cross, Jür-
gen Moltmann goes so far as to describe Christianity as the worship of a 
savior who could still feel love for humanity even after believing, as some 
Holocaust victims would later believe, that he had been abandoned by 
God.135 Christ’s trauma on the Cross here models not the pain that drives us 
more deeply into ourselves but, rather, the valorized suffering that substi-
tutes itself for the pain of others.136 Such suffering has, for many believing 
Christians, the essential qualities that Badiou finds in the “event”—it would 
not have been thought possible until it happened, and, for those who 
believe it happened, nothing will be the same thereafter. Here what divides 
believers from nonbelievers is more than a chasm of faith: part of what 
believers believe is that the event has changed nonbelievers as well—and 
that nonbelief is now a reaction against new truth that often takes the form 
of denying its effects (they would have happened anyway) or obscuring the 
reality of the present through bodily spectacle.
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Restated in Badiou’s terms, Human Rights Discourse is the philosophi-
cal position that the Holocaust could have the universality of a truth and 
that ethics thereafter has been a struggle between those who are subjects of 
that truth and those who would deny it.137 ἀ e “truth effect” shared by 
Judeo-Christianity and Human Rights Discourse is that, by internalizing 
the suffering victim, we substitute his suffering for our own. In such an eth-
ics, the real sin is self-centeredness, feeling only our own pain, which is 
equivalent to apathy, an inability or unwillingness to suffer another’s pain. 
Apathy here presents itself as a commonsense belief in the impossibility of 
feeling any pain but one’s own; the struggle against apathy requires faith 
that this is not impossible. I find more problematic the further claim that by 
substituting another’s suffering for our own we identify ourselves as a com-
passionate subject who now suffers for another. ἀi s form of subjective 
identification (imitatio Christi) is rejected by Lévinas and could be rightly 
criticized by Badiou as the “occultation” of truth by a transcendent body.

What, then, shall we conclude about ethics after Auschwitz? An ethics of 
no-evil is indeed possible. Compassion (true feeling) is an ethical choice to 
imagine the pain of others as though it were our own while at the same 
time regarding their pain morally valuable in a way that our own would not 
be until it, too, is felt by others.138 I disagree with the premise that human 
suffering is worse than injustice and that compassion for suffering is the 
wellspring of moral value. ἀi s premise assumes that bodies suffer pain and 
that reciprocity of feeling is the only way to overcome the bad effects of 
mimetic rivalry.139 ἀ e very absurdity of this thought—that pain, which has 
no value when felt directly, has infinite value when felt at one remove—
merely indicates that one cannot simply believe it without also believing in 
it.140 Such faith implies that moral value lies not in the superiority of the 
other but in the otherness of his pain and challenges us to combat through 
imagination (and ultimately through culture) the limitations of our ability 
to feel compassion for, much less pay attention to, the full scope of suffering 
on earth.141 ἀ e inherent limits to our human empathy mean that this proj-
ect is destined to fail, prompting us to feel bad, but in a good way, because 
acknowledging these limits is the element in the human that would lead it 
toward the realization that the human is not all.

Badiou may be wrong in his specific conclusions about Christ’s Passion 
and the Holocaust, but he is right to pose the question as to whether they 
were traumas or events. A trauma cannot be both repeated and remem-
bered. By entering conscious memory, the pain becomes something past—
the point here is conceptual. A conscious attempt to reenact or recover it 
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would be something other than repetition, perhaps imitation or recollec-
tion, because its unconscious would be different. Unlike a trauma, which 
conceals a truth, an event reveals a truth that would have otherwise been 
hidden. Could that truth itself have been a trauma or, perhaps, the fact that 
we were traumatized? If so, the distinction between fidelity and memory 
collapses. ἀ e affective trace of revealed trauma is the subjectivity of bear-
ing compassionate witness to what must have happened before one knew 
and must not happen again. Badiou’s legitimate question is whether the 
truth to which we must be faithful is something more than a memory that 
guarantees the pastness of our pain. For there to be such “a truth,” he argues, 
something genuinely new would need to have happened—something that 
would have seemed impossible had it not actually occurred. ἀi s concep-
tual argument, thin as it is, may still be enough to establish that nontrau-
matic truths in politics are not impossible—a claim that Human Rights 
Discourse has taught us to resist. ἀ at something new is not impossible 
could then become the formal foundation of what Badiou would call an 
“Ethics of Politics” that could challenge Lévinas’s evocation of an “Ethics of 
Ethics” that ends the cyclicity of violence.

ἀ e distinction between trauma and event brings us to the specific prob-
lem posed by the centrality of Auschwitz for Human Rights Discourse—
what is the ethical meaning of Jewish suffering for a world of onlookers that 
wants to universalize it? And what is its consequent meaning for Jewish 
identity itself? ἀi s is the form in which the Jewish Question was originally 
posed by Pauline Christianity. In chapter 6 I take up the ways in which, 
after Auschwitz, that question is still with us.



Human Rights as Anti–Anti-semitism
ἀ e global politics of human rights after Auschwitz is still about the 

Jews. Today oppressed groups can qualify themselves as bearers of human 
rights by recognizing what happened to Jews during the Holocaust and 
asserting that another holocaust might happen to them; they are often said 
to disqualify themselves as bearers of human rights by denying the Holo-
caust and declaring themselves enemies of the Jews.

ἀ e figure of the Jew enters into today’s Human Rights Discourse at two 
distinct levels. Most obviously Human Rights Discourse has treated the 
commitment to protect the remnant of world Jewry that survived the Holo-
caust as a litmus test of one’s commitment to human rights. To be indiffer-
ent to the survival of Jews today would be to deny the evental status of the 
Holocaust in Human Rights Discourse.

But there is also a second, and more complicated, level at which present-
day Human Rights Discourse takes up the figure of the Jew—through the 
doctrine of “anti–anti-Semitism,” which is much more ambivalent about 
the survival of Jews as such than the first discursive level.1 ἀ e anti–anti-
Semite is one who, having seen the Holocaust, now sees its possible recur-
rence everywhere and is against it.

As a second-level position, anti–anti-Semitism is thus the latest Chris-
tian assimilation of Judaism—one that regards Christianity’s acceptance  
of Jewish religious survival as a test of its post-Holocaust commitment  
to human rights.2 Human Rights Discourse (the secular form of Judeo-
Christianity) is not limited to the protection of the Jews. It bases its claim to 
universality on the premise that what happened to Jews in the Holocaust 
should never again happen to anyone.

Today’s Human Rights Discourse, as anti–anti-Semitism, thus consists 
of denying that support for human rights is still about the Jews, while re- 

6
stIll the JeWIsh QuestIon?
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minding itself that Human Rights Discourse is not yet truly universal 
because there are still anti-Semites. It thereby puts itself, much like earlier 
versions of Christianity, in a position to criticize some Jews, as Jews, with-
out thereby repeating the earlier forms of anti-Semitism to which it is vehe-
mently opposed. ἀ e new criticism is that some Jews still refuse to 
universalize their own group experience in order to become witnesses to all 
human suffering as true humanitarians (Judeo-Christians) have now done. 
If Jews want to occupy the standpoint of the prototypical witnesses, they 
must, it is argued, give up the sacrosanct status of being exceptional as vic-
tims.3 In a world that has learned to feel good about itself by feeling bad 
about the Jews, one can take special umbrage at Jews who refuse to apply 
the Holocaust’s lessons to their own treatment of Palestinians. ἀ ese Jews 
are to be criticized for thinking that they are the only real Jews, and that the 
Holocaust confers special privilege on actions they take to protect them-
selves from those who, as enemies of the Jews, become the moral equiva-
lent of Nazis who would bring about the Holocaust again. ἀi s attitude has 
become a seemingly new offense that Jews, and Jews alone, can commit 
now that their victimary identity has been universalized. But is this reason 
for resenting Jews really new?

why Are there still Jews?
Universalizing Judaism is nothing new in Western culture; neither are 

complaints against the Jews for singling themselves out within a broader 
community that identifies with them. ἀ e notion that there were Jews was, 
as we shall see, essential to a Pauline Christianity that proclaimed its new, 
more universal values as a repudiation of past prejudice against Jews by the 
Greco-Roman world.

Like other early followers of Christ, St. Paul saw him through the lens of 
Jewish history. For Paul, Christ was, at least, the Jewish Messiah, but his 
death on the Cross had fulfilled God’s promise to the Jews in an unexpected 
way—by allowing them to put their sins in the past and become reconciled 
to God through believing that their historical suffering had now acquired 
universal meaning. Paul writes explicitly as a Jew when he explains this to 
“the Romans.”4 But he also writes against those whom he now considers 
bad Jews because they do not accept this new truth about themselves.5 Re-
fusing to believe in the universal significance of their own history was, for 
Paul, an offense against God that only Jews could commit.

What did the new offense of being Jewish mean for the Jews who 
remained? ἀ e fact that there had been Jews, Paul thought, was necessary to 
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establish that, although God had created all, his promise to Abraham was 
not originally extended to everyone. Now that the Jewish Messiah had 
come, however, everyone had the choice of becoming a Jew. ἀ e direct 
implication was that remaining a Jew was also a choice, for which Jews in 
particular would now be held accountable in the eyes of God. For Paul, that 
there are still Jews posed a direct challenge to his argument that after Christ 
we can all be Jews. Paul’s Jewish Question was not about the value and sig-
nificance of Judaism as such but rather about its temporality now that what 
had happened to the Jews could be meaningful for everyone.

Paul thus presents the generic form of the Jewish Question throughout 
Western history: “Why are there still Jews?” ἀ e Jewish version of the Jew-
ish Question was originally posed by Hebrew prophets in response to com-
plaints against a God who engages in collective punishment. ἀ e prophetic 
answer would eventually become Jewish messianism, the tradition of Deu-
teronomy, Jeremiah, and Deutero-Isaiah, which foretells the extermination 
of many Jews, and the eventual exile of most, so that a few (the remnant) 
can return to Zion and rule the world in peace according to God’s unfold-
ing plan.6 It is not clear whether the fulfillment of this prophecy would 
mean that everyone would finally come under Jewish law or that difference 
between Jew and non-Jew would cease to matter for the Jews (who might 
then finally embrace Christianity as Judaism for everyone).7 ἀ e prophecy 
that not all Jews will be saved as Jews is extended and complicated by Paul’s 
message that some non-Jews are the real Jews—that gentiles can now 
choose to accept the suffering of the Jews, and their Messiah, as the basis of 
their own redemption.8

Paul’s answer to the Jewish Question thus becomes the basis of its best-
known version as a complaint, not by Jews but rather about them. Here, as 
well, the question takes a temporal form—it asks why there are still Jews, 
but it now imagines a final answer that is in some sense post-Jewish. Paul 
rejects the message of God’s choice of Abraham that Judaism, as such, is not 
for everyone. He then argues that those who are capable of making Abra-
ham’s leap of faith can be the next Jews, but that not all Jews can recognize 
that God’s promise, revealed to the prophets, has already been fulfilled in 
Christ (Rom. 4). A Judaism that persists despite Christ would henceforth 
include an element of unbelief—a subtraction of trust in God’s word that 
leaves prophetic religion with a remainder of mere obedience to God’s 
commandments. Paul explicitly trusts the Jewish God to have fulfilled his 
promise and then proclaims that Jewish prophecy is relevant to the Romans, 
and the world, in a way that transcends Jewish law. ἀi s would be a Judaism 
that is for everyone—except, perhaps, for those Jews who insist on being 
the only real Jews. It thus becomes possible, or even imperative, for those 
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who claim to be the next Jews to denounce those who still think they are 
the only Jews.

ἀ e irony of Paul’s effort to universalize his own Judaism lies in its 
potential to exclude those Jews who do not get the message. ἀ e specific 
form of universalization proposed by Paul consists of identification with a 
victimary identity that was originally Jewish—so much so that some knowl-
edge of the particularity of Jewish history is required for the identification 
to occur.9 But it also calls attention to the continuing history of those who 
remain Jews and whose persistence can seem increasingly offensive even as 
their numbers shrink.10

Paul’s vision of a post-Jewish world was not, as some have charged,11 a 
decisive first step toward the Holocaust. As he conceived it, a future world 
without Jews could eventually result from voluntary assimilation or con-
version rather than persecution, ethnic cleansing, or extermination. Paul 
thus regards Judaism itself as inherently transitional. His Jewish Question 
concerns how long Jews can remain Jews, and in his final account (Rom. 15) 
he concludes that they will do so until just before the Second Coming, put-
ting them among the last converts to grasp the universal meaning of their 
own message. His conception of Judeo-Christianity here models, perhaps 
for the first time, what it would mean for two religions to be different, for 
them both to be still regarded as religions, and for one to supersede another 
without immediately abolishing it.

ἀ e Holocaust, however, posed an even larger theological problem for 
Christians than the problem Paul originally addressed. For Christians, to 
confess the Holocaust was to acknowledge that European Christendom 
killed (or let die) most of its remaining Jews. To reject such an interpreta-
tion of Paul, post-Holocaust Christianity had to disavow the Deuteronomic 
prophecy that the Jews must first be nearly destroyed in order to be saved. 
After the Jews had been nearly destroyed, Christianity would fully com-
mit itself to saving them in a different sense. ἀ e consequence of this com-
mitment was to defer the expectation of a post-Jewish world indefinitely  
but perhaps not eternally. For postwar Christians, the embrace of Judeo-
Christianity meant that whether the Messiah has already come (or not) 
would be much less important than agreement among Jews and Christians 
that the messianic moment is not now. On the Jewish side of the hyphen, a 
parallel convergence took place. Postwar Judaism became (at long last) 
more like Christianity in finally believing that everything necessary for 
messianic redemption has already happened, because, after the Holocaust, 
a surviving remnant of Jews returned to Zion in apparent fulfillment of the 
Deuteronomic promise.
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Today the notion that Human Rights Discourse is still about the Jews 
takes the form of a taboo against saying so. To criticize Jews explicitly in the 
context, for example, of U.S. and European support for Israel is now to 
implicitly identify oneself with the enemies of Human Rights Discourse.12

ἀ e foregoing discussion suggests that the creation of a twentieth- 
century culture of human rights after the Holocaust has a strong concep-
tual similarity to St. Paul’s creation of Christianity after the Crucifixion  
of the man he regarded as the Jewish Messiah. In both instances, the 
response was to give redemptive meaning to the suffering of the Jew by 
universalizing it and, in both instances, the primary technique of universal-
ization was hyphenation—the redescription of Christianity itself as a 
Judeo-Christianity that both continues and supersedes the distinctive fea-
tures of Jewish suffering by allowing everyone to claim them. Assimilation 
through hyphenation constructs the present moment as a step toward a 
world without Jews and provides an always new basis for criticizing those 
who come to see their Judaism, reactively, as what resists supersession.

Human Rights and Judeo-Christianity
We can now list the principal points of similarity between Paul’s cre-

ation of Judeo-Christianity and the postwar use of Judeo-Christianity as 
the paradigm of human rights:

 • Universalism. Paul sees Christianity as a universal form of Jewish identity. 
All gentiles, whether circumcised or not, can now receive the favor God 
promised to the Jews by confessing that the death of the Jewish Messiah 
now has meaning for them. Human Rights Discourse universalizes the po-
sition of Jewish victims of the Holocaust. It preaches that everyone can as-
sert the rights that Holocaust victims should have been accorded, but only 
after confessing that the Jewish Holocaust now has meaning for them.

 • Particularism. ἀ e problem with universalizing Judaism in both cases 
is that the Jews seem to be the only ones who did not get the message. 
For Paul it is a problem that there are still Jews who set themselves apart 
through lack of faith in Christ after Christ has universalized their iden-
tity as suffering subjects for whom divine compassion was felt. In Human 
Rights Discourse it is equally problematic that Jews set themselves apart 
by arguing that their history of persecution, culminating in the Holocaust 
itself, makes them specially exempt from criticism of their conduct based 
on universal human rights (and even more problematic that Israeli security 
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is the constitutive exception to observing human rights law, its very reason 
for being).

 • Transcendence. For Paul, confessing the link between Christ’s Crucifixion 
and his Resurrection is a leap of faith that recasts Christian belief not sim-
ply as a variant of Judaism alongside others but as a transcendence of it. 
After accepting the Christian truth, the sins that one commits will take 
the form of denials of that truth and thus be essentially unlike the sins one 
could have committed before knowing it. Confessing the Holocaust as 
a paradigm of truth has a similar redemptive significance for those who 
come to believe that nothing like it should ever happen again. ἀ e next 
such event will then have to be experienced as another Holocaust and al-
lowing it to happen as a consequence of Holocaust-forgetting, a new sin 
that could not have been committed before.

Human Rights Discourse thus requires those living outside the hyphen 
of Judeo-Christianity to acknowledge the universal significance of modern 
Jewish history. Islam bears a special burden in this regard.13 Although the 
Qur’an itself contains extensive, and respectful, readings of the two Abra-
hamic religions that it claims to supersede, Islam is now expected to censor 
those supersessionist claims if it wishes to fit into the specifically Judeo-
Christian form that secularism takes in Europe and the U.S.14 Having 
renounced the Christian forms of anti-Semitism, our tolerant secular cul-
ture now challenges Islam not to be anti-Semitic and describes as Islamism 
the face of Islam that refuses the terms of this challenge.

In the demonology of Judeo-Christians, Islamism is now itself subject to 
forms of hyphenation—Islamo-Fascist, Islamo-Terrorist, and so forth—
that place it firmly in the camp of historical enemies of Judaism that no 
longer deserve to exist. ἀi s makes it tempting for some Islamists to declare 
their opposition to the Judeo-Christian character of our secularism by 
being provoked into Holocaust denial and equally tempting for too many 
on the Left to blame the Jews and Israel, specifically, for Islamist attacks on 
the Judeo-Christian culture that was built around the figure of the Holo-
caust. In its effort to save the Jews, Judeo-Christianity may thus have placed 
Jews in greater danger than at any time since the Holocaust itself.

Anti–anti-Semitism is the secular form in which Judaism itself has  
survived the Holocaust—a double-hyphenated form that presupposes  
and reproduces its own enemies in order to survive. ἀ e Jew-as-survivor 
turns his own Judaism into a sacralization of the Holocaust—the Jewish 
equivalent of the postwar Christian “ἀ eology of the Cross.”15 And so anti-
Semitism becomes, paradoxically, the form in which Jews can be attacked 
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for practicing the politics of victimhood by those who reject the globally 
dominant form of Human Rights Discourse.

the Jew as Human: secularization
ἀ e post-Auschwitz supersession of Jewish victimary identity is not 

the first conception of a democracy based on human rights to present itself 
as a final answer to the Jewish Question. Twenty-first-century humanitari-
anism is part of a long line of cultural imperialism that rests “on the power 
to universalize particularisms linked to a singular historical tradition by 
causing them to be misrecognized as such.”16 ἀ e historical specificity of 
the Enlightenment was focused on tolerating the Jews (as distinct, perhaps, 
from atheists or Muslims). Proponents of greater toleration argued that, 
once their persecution ceased, ghettoized Jews could themselves become 
enlightened and reenter world history, from which they had withdrawn.17 
ἀ e Jewish contribution to this discussion, extending from Spinoza’s Trac-
tatus Theologico-Politicus to Moses Mendelssohn, an admirer and peer of 
Lessing and Kant, was to assert a convergence between the divine revelation 
first given to the Jews and worship of a universal God who ruled through 
reason that had become directly accessible to an enlightened mankind. 
ἀ e prototype of political emancipation for all inhabitants of a secular state 
would be the secularized “citizen” who had overcome (from either side) the 
Judeo-Christian divide by identifying faith with reason. “ἀ e French Revo-
lution,” according to historian Lynn Hunt,

revealed that human rights have an inner logic. . . . As soon as a highly con-
ceivable group came up for discussion . . . those in the same kind of category 
but located lower on the conceivability scale . . . would inevitably appear on 
the agenda. . . . Protestants were the first identity group to come up [in Revo-
lutionary France] . . . In less than two years, Jews . . . got equal rights, in part 
because the explicit discussion of their rights had made granting equal rights 
to Jews more imaginable.18

Hunt points out that the effect of full political emancipation for French 
Jews had been the relinquishment of their communal rights (especially in 
Alsace) to govern themselves as a separate “nation” (pp. 156–59).

In the 1840s the “Left Hegelian” Bruno Bauer argued that universal 
political emancipation (based on the 1789 Rights of Man) was best under-
stood as a universalization of the position that Jews had occupied in Chris-
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tian society: all Germans were to have the rights demanded by the German 
Jew. Because this new definition of citizenship was to be a reversal of the 
pariah position that Jews had once occupied, Bauer called upon Jews in 
particular to renounce their Judaism once universal emancipation has been 
achieved. Jews, he thought, had evolved over two millennia as a persecuted 
identity—what we might now call a cult of victimhood—that had given 
their emancipation as prototypical victims a special significance.19 Bauer’s 
post-1789 conception of political emancipation saw an eventual world 
without Jews as a postreligious world in which Christians gave up their 
prejudices so that Jews could give up their Judaism without having to con-
vert.20 He concluded that the liberal commitment to treating Jewish rights 
as a paradigm for human rights placed a legitimate duty of secular assimila-
tion on actually existing Jews whose once intractable particularity had 
brought Christians to universalize the concept of citizenship.21

German Jews were not fully emancipated until the founding of the Wil-
helmine Empire in 1871. (ἀ e unhyphenated political identity of the “Ger-
man Citizen” was born at the same moment as the final emancipation of 
the German Jew.) In 1879 the Prussian historian Heinrich von Treitschke 
attacked Jewish influence in the new German state, and the word “anti-
Semitism” was coined by a German nationalist (Wilhelm Marr) to combat 
the allegedly pernicious role of assimilated (and often converted) Jews in 
German culture, business, and politics. Anti-Semitism differed from theo-
logical anti-Judaism by treating “ἀ e Jew” as essentially a racial, rather than 
religious, identity, which was not changeable through religious conversion 
or cultural assimilation.22 Even after one no longer had to be Christian to be 
German, the Jews were still Jews.

It was also in the 1870s that the rabbinically trained Hermann Cohen 
became the first and only nonbaptized Jew to attain a chair at a major Ger-
man university, the Professor of Philosophy chair at Marburg.23 He sug-
gested that Jewish demands had led the way to general emancipation by 
giving particular content to the civil and political rights that the Rechtstaat 
now recognized for all German citizens.24

Cohen began to write explicitly at the end of his life about what it means 
to remain a Jew in a world suffused with Kantian rationality. He argued that 
the Jewish presence, always and everywhere, as another religion would 
make it necessary for the modern nation-states to ground their laws on 
universal principles that granted respect to religion as such, independent  
of its truth.25 Because it was the universal exemplar of a particular religion 
(as distinguished from the true religion), Judaism was becoming, implicit-
ly, the “religion of mankind” whose universal message was to connect the 
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ideas of religion and tolerance. Cohen thus argued that Jews, who lived 
everywhere while seeking no state of their own, would always have a depa-
rochializing effect on the nations (goyim) among whom they were dis-
persed.26 In presenting secularization as the universal form of Judaism, 
Cohen proclaimed that “our modern Judaism represents this religion of 
mankind. And the awareness of this religio-cultural goal prevents us from 
feeling any possible conflict between our Judaism and our Germanism.”27

Writing in 1915, Cohen urged American coreligionists to oppose U.S. 
involvement in the European war, arguing that a German victory in the 
East would free the great mass of unemancipated Jews from oppression 
under the tsar and advance the internal reformation of the Jewish religion 
itself as a vanguard of secular humanism. Progressive Jewish Americans, 
moreover, had reason to identify with the German-Protestant alliance that 
had produced Deutschtum (what Derrida’s English translator calls “Ger-
manity”).28 Cohen thus argued, “ἀ e Reform of Judaism was a German 
Reform, reaching you from Germany and through Germans.”29 What about 
the rise in anti-Semitism in Germany that seemed to accompany German-
Jewish emancipation? Helping nations to overcome their tendency to per-
secution is, said Cohen, the “world historical idea” of Judaism.30 Cohen 
concluded that the true spiritual homeland of modern Jewry was “not Israel 
but Germany” and urged American Jews to recognize that Germany was 
already more “Jewish” than the U.S. was destined to become. Only Ger-
many, he had argued, could defeat the tsar and liberate the Jews. (France 
had abandoned this Napoleonic mission, betraying the ideals of its own 
revolution, by allying with the tsar against Germany.)31

ἀ e terms of debate changed in 1917, when the tsar was overthrown by a 
Communist revolution. From this point on it became possible to argue 
that communism had emancipated Russian Jewry, that the Soviet Union 
was its new spiritual homeland, and that the Communist Internationale 
had become the universal form of the Jewish messianic mission.32 ἀ e his-
torian Yuri Slezkine describes the choice of shtetl Jews between the three 
Promised Lands (the U.S., the USSR, and Israel) as the definitive experi-
ence of twentieth-century modernity. It was also, however, a distinctively 
Jewish choice because of the role that capitalism, communism, and Zion-
ism had played in the modernization of Jewish identity.33 I would add, 
however, that capitalism, communism, and even nationalism were often 
described as Jewish ideas (universalizations of Judaism) and that twenti-
eth-century attacks on each of these ideas could sometimes take the form 
of anti-Semitism. To this extent the central ideological debates of the 
twentieth century were also about what the secularization and universal-
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ization of Judaism would mean for Jews and for the world. It would thus 
seem, once again, that the Jews are not merely themselves but are also 
exemplary, as they had been for St. Paul.

What, however, is the significance of this story for Germany, the “spiri-
tual homeland” of Jewish communism, Jewish capitalism, and Zionism 
itself? In a sense, the answer is obvious: Hitler and the Holocaust. But Hit-
ler’s anti-Semitism—not merely anti-Judaism—was understood by the 
Germans of his era as a response to an “International Jewry” that had been 
politicized as the Communist Internationale and financialized as interna-
tional capitalism. ἀ erefore, according to Nazi propaganda, “the Jews are 
guilty of everything.”34

In retrospect, the willingness of anyone to entertain such ideas is rightly 
seen as grotesque and reprehensible: yet nearly two centuries of German-
Jewish convergence on the topic of Enlightenment had made it a conceiv-
able reaction to Cohen’s view of Wilhelmine Germany as a Judeo-Protestant 
hybrid to advocate purifying both its Germanic and Jewish elements in the 
form of separate political monocultures.35 It thus seemed natural in the 
1920s for anti-Hitler German nationalists, such as Ernst Jünger, to argue 
that the German-Jewish synthesis should be undone,36 and conceivable for 
academic critics of Enlightenment thought, including Heidegger and 
Schmitt, to join the Nazi Party in the 1930s.

Cohen’s view of German-Jewish assimilation was rejected on different 
grounds by Gershom Scholem,37 an emigrant from Germany to Palestine, 
who traced the genealogy of assimilationism itself to a Jewish heresy, Sab-
batianism, which took hold after the catastrophic expulsion of the Marra-
nos from Spain. Here the supposed messiah, Sabbatai Zevi, outdid the 
scandal of the crucifixion with an even greater scandal, that of converting 
to Islam while a prisoner in the Turkish Sultan’s court.38 Sabbatianism 
had appeal, according to Scholem, because it implied that through conceal-
ment of one’s Jewish identity in the exilic world (galuth) one could become 
more deeply Jewish.39 If assimilation was understood as this kind of hyper-
Judaism, then Zionism would actually present the secular alternative to 
it—a recognition that from the standpoint of the nations (goyim) Jews can 
never cease to be Jews, even if they convert, and that they must move to 
Israel in order to escape their messianic illusions about Germany, especially 
after its defeat in World War I.40 ἀ e German-Jewish synthesis that sur-
vived as Weimar culture41 would be scapegoated for that defeat by Hitler, 
who proclaimed that Jews were being their most Jewish when they seemed 
most German.42

ἀ ere is thus a chilling sense in which the “Jewish Question” to which 
Hitler’s “Final Solution” was addressed is the same question that Hermann 
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Cohen proposed to answer: Are emancipated Jews still Jews?43 Nazi ideol-
ogy was based on the assumption that, ultimately, the Jews cannot be con-
verted—that they will always remain Jews, regardless of behavior and 
professed beliefs, because they regard themselves as secretly different. ἀi s 
is, as we saw in chapter 4, the originary form of the racism that believes 
itself to be antiracism—here the hatred of a racism ascribed to Jews 
themselves.

What, then, did it mean for Israel to become a state because of Hitler? 
Before Hitler, a Jewish state in Palestine might have been based on the prin-
ciple of self-determination of settler colonies; a Jewish “homeland” within a 
Palestine “protectorate” was consistent with the then prevailing practice of 
creating tribal homelands to buttress British colonial rule.44 ἀ e Holocaust, 
however, superimposed Hitler’s specifically racial conception of Judaism 
onto the nationalist and tribal models of Zionism as it originally developed 
within the conceptual framework of late-nineteenth-century imperialism. 
For post-Holocaust Zionism, the land of Israel (Eretz Yisrael) would be -
come a site of racial origin and destination, and the preservation of “Israel” 
would become the object of religious commitment.45 If the Holocaust now 
functions for assimilated Jews as the Crucifixion did for early Christians, 
the site of messianic disappointment, the return to Zion functions as the 
Resurrection: an impossibility becoming real. ἀ e pre-Holocaust argument 
that a Jewish state that was pariah among its neighbors could not survive 
was replaced by a new argument: that because the Jewish state is a pariah 
among its neighbors it must survive. ἀ e alternative would be another 
Holocaust or, rather, an “extension of the first one.”46

Anti–anti-Semitism now meant that Israel would henceforth be con-
ceived neither as a nation like any other nor as a remnant of colonialism. It 
was, instead, the principal exception to the postcolonial condemnation of 
racialized states, because an attack against Israel (whether ideological or 
military) would amount to an attack on the Jews. ἀ e result is a discourse 
of human rights that, like Pauline Christianity, gives what once happened 
to the Jews a universal significance that the whole world is expected to 
embrace. Once again the Jewish-Christian difference produces “the Jew” as 
the figure of a “race” within a universal. ἀ e problem with this conception 
of the role of Jews in universalizing human rights is that once again, as with 
Pauline Christianity, the Jews do not get it: they still think they are the only 
Jews. ἀi s allows Jews to be considered a race that can be accused of racism, 
and thus hated, by any victim group that considers itself to be the real 
Jews.47

ἀ e result has been a no-win situation for the Jews that remain. Twenti-
eth-century Jewish cosmopolitanism took two major forms—capitalist and 
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communist—both of which were attacked as being secretly (or really) Jew-
ish. Jews who did not engage in these two forms of globalized aspiration 
could be said to have chosen particularism and thus attacked or stigma-
tized for being closed off. And Jews who found themselves persecuted for 
either universalism or separatism could then be attacked for practicing a 
politics of victimhood and thus reducing their ancient religion to a form of 
martyrology in which all Jewish victims become heroes who died for Juda-
ism. Yet Jews who reject the politics of victimhood and commit acts of vio-
lence will be accused of being perpetrators who are worse than everyone 
else—“Judeo-Nazis.”48 Among these options, there is no good choice for 
Jews. Despite (perhaps because of) global anti–anti-Semitism, a resurgence 
of anti-Semitism has never been a greater danger since the Holocaust itself.

It is thus necessary in the remainder of this chapter to consider the role 
that Holocaust thinking plays in the political theology of three nations to 
which it has become central: Germany, Israel, and the United States. We 
will then consider the transformation of this thinking in the context of the 
present-day equation between terrorists and enemies of the Jews and, 
finally, the extent to which the global politics of human rights is modeled 
on the Christian commitment to the survival of Judaism in its secular, post-
Holocaust form.

germany’s Holocaust
If in earlier chapters I toyed with the idea that a Germany, disgraced 

and humiliated by the revelations of the Holocaust, might have become 
Israel, we can now see that for some pre-Holocaust German Jews it was 
already an Israel—the bicultural Israel that might have been in which Jews 
had a spiritual homeland without needing sovereignty. ἀi s casts light on 
what I have (following Frank Stern) called postwar German philosemi-
tism—Germany’s strong identification with its missing Jews as the founda-
tion of what was best in its own (German) culture.49 I am not speaking here 
simply of the cultural status Germany’s few remaining or returning Jews 
presently enjoy50 but, rather, about the centrality of Yiddishkeit itself as a 
source of German pride and a culture that Germany has a special respon-
sibility to preserve now that Hebrew has become the language of modern 
Israel.

Just as the “rise of modern Israel from the ashes of the Holocaust” is 
often called “miraculous,” so, too, is the postwar European “miracle” in 
which West Germany can portray itself as a legitimate successor to its miss-
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ing Jewish culture. Instead of simply burying its twelve-year history of 
genocide and collaboration, Western Europe, and especially West Ger-
many, rebuilt itself on the archeology of a cosmopolitan Jewish civilization 
that had been destroyed in the two great wars of nationalist excess. If the 
Judaism celebrated by Hermann Cohen, Jewish rationalism, was supposed 
to bring about a postnationalist cosmopolitanism in Europe, a “virtually 
Jewish” postwar Europe could celebrate itself as the resurrection of the 
dream to which Cohen’s generation had given voice. Western Europe’s  
“cities without Jews” would now commemorate and celebrate their Jewish 
heritage and represent themselves as its cultural continuation.51 And post-
Holocaust scholars of German-speaking culture would come to describe it 
in terms Cohen had foreseen as the likely consequence of a German-Jewish 
triumph in World War I.52

If postwar Western Europe internalized its missing Jews without speak-
ing directly about the past, it is equally important to understand the alter-
native form of German-Jewish identification practiced by the German 
’68ers who, as children of the Nazi generation, repudiated their parents’ 
silence.53 ἀ e German New Left thus saw itself as engaging in the resistance 
that its parents (the Good Germans) should have mounted against the orig-
inal Nazis.54 ἀi s time, however, the resistance would be against Good Ger-
mans themselves—its slogan, “We are all German Jews.” ἀ e German Jews 
invoked by this chant were not, however, the patriotic Germans of Her-
mann Cohen’s World War I tract with whom the newly philosemitic Good 
Germans now identified. ἀ e student protesters of 1968, rather, identified 
with Jews who became the principal object of German persecution while 
Good Germans looked away. “What was New Leftism then?” asks Paul Ber-
man: “It was—it pictured itself as—Nazism’s opposite and nemesis: the 
enemy of the real Nazism, the Nazism that had survived Nazism” (p. 39).

In Berman’s telling, everything changed by 1969, when Germany’s small 
radical student movement, evolving toward support of the Red Army Frac-
tion, found an outlet for its desire to resist Nazism by resisting the support 
of their parents’ (ex-Nazi) generation for Zionism.55 By attacking the ex-
Nazi generation’s sheepish support of Israel and all things Jewish, those 
who had claimed to be acting on behalf of true Jews (the dead ones) against 
the good Germans had been transformed, according to Berman, into clas-
sic anti-Semites.56

One need not agree with Berman’s caricature of the German New Left, 
or with his view of the centrality of the Red Army Faction within it, to see 
how deeply his argument is bound up in the questions of universalizing 
and particularizing Jewish identity. Was Germany’s postwar embrace of 
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philosemitism nothing other than a continuation of the same conformity 
and respect for authority that had led Germans to embrace or condone 
Nazism? Was it, rather, full acknowledgment, at last, that Germanity and 
Judaism were one after all—that the two cultures were inextricably con-
nected? Was postwar German support for Zionism in Israel the new form 
that Nazism took—yet another final solution to the Jewish Question? Or 
was German opposition to Zionism (and especially German opposition) 
the face that Nazism took a full generation after the Holocaust? Surely the 
underlying question Berman raises is the old one: Can one claim to super-
sede the Jewish Question without also claiming to be the next Jews?

A further question, closer to the surface, is whether Germany can claim 
to supersede Nazism without coming to terms with the centrality of the 
Jewish Question in its own culture. Is the culture of conformity that led 
Germans to accept Hitler the most likely catapult of German recovery or its 
greatest obstacle in overcoming its Nazi past? ἀi s question is addressed 
extensively in Germany’s Second Chance by the political scientist Anne 
Sa’adah.57

Sa’adah describes two distinct strategies of political transition: an “insti-
tutional” approach, on the one hand, and a “cultural approach,” on the 
other. ἀ e institutional approach says that any transition from a bad regime 
to a liberal, democratic, human rights–oriented regime must begin with 
the people one has—those who lived under the old regime and will con-
tinue to live under the new one. If this is so, then many, if not most, of these 
people will have been compromised, perhaps severely, by their lives in the 
previous regime. To make them loyal to the new order, the architects of 
transition must thus persuade them that it was the old institutions that 
were to blame for the way they were then and that they will be better people 
under new and better institutions. When the institutional approach suc-
ceeds, those who were compromised under the old regime will actively 
support the new institutions because they see them as bulwarks against 
returning to the old institutions that they now blame for making them what 
they were (pp. 3–4, 26–46). ἀ e institutional approach thus creates what 
Shklar calls a “liberalism of fear” as a way of turning the page of history.58 It 
is the conformists in the old regime who are the real constituency of this 
approach, which tries to make it easy for them to conform in the new 
regime as well.59

Such moral objections to the institutional approach are the basis for 
what Sa’adah calls a “cultural” approach.60 Here those who conformed to or 
benefited from the old regime must themselves undergo an inner moral 
change. Such a moral transformation cannot simply be a matter of distin-
guishing “the way we were then” from “the way we are now,” as the institu-
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tional approach enables them to do. Instead, it requires postwar Germans 
to actively rebut the presumption that they retain the attitudes they held 
under Nazi rule.61 But artistic and political statements that confront citizens 
of the new regime with existential questions about the past have substantial 
costs (p. 56). ἀ e most important is cultural: there is no end to the past if 
the new regime must act as though it is never really over. ἀ ere is also a 
political cost: the cultural approach excludes from the new order too many 
whom it needs, most of whom are merely conformists and will be conform-
ists no matter what the regime happens to be (pp. 24–58, 277–81).

Sa’adah concludes that the approach she calls “institutional” is generally 
sufficient to bring about what we have been calling cultural change and 
opposes the cultural approach because it can lead too many citizens to mis-
trust democratic institutions that produce culture wars (chaps. 3, 6). Her 
argument here is largely consistent with the New Left analysis of Germany’s 
successful transition as one that made the political base of postwar Ger-
many largely overlap with that of Hitler’s ἀir d Reich.62 Sa’adah herself rec-
ognizes that the very success of the institutional strategy in the immediate 
post-Nazi period led directly to the cultural strategy of the generation of 
’68, in much the way that Berman describes, and hopes that future transi-
tions from dictatorship will use a “hybrid” model that encourages reflec-
tion on the past.63

But “how does a state recite, much less commemorate, the litany of its 
misdeeds, making them part of its reason for being?”64 ἀ e foregoing words 
were written by the cultural theorist James E. Young, who points out that 
the U.S. does not allow its public spaces to be polluted or obstructed by 
“countermonuments” to its crimes against American Indians and enslaved 
Africans.65 (ἀ e only monument to atrocity on the Washington, D.C. Mall 
is the museum commemorating Germany’s Holocaust victims.)66 For the 
first half-century after World War II, getting over it was precisely what the 
victors of World War II wanted Germans not to be able to do. ἀ e Western 
and Soviet victors in the war both expected their respective Germanys to 
suffer loss in a form of self-reproach, rather than to sublimate their crimes 
in the form of cultural monuments and move on.67 No mainstream German 
public figure in the forty-five years after the war dared to protest the gov-
ernment’s decision not to build monuments to the German military and 
civilian war dead.68 ἀ e issue finally came to a head when, at the tail end of 
the cold war, U.S. President Ronald Reagan, over widespread protest, joined 
West German Chancellor Helmut Kohl in the town of Bitburg to dedicate 
the first commemorative cemetery for the Nazi war dead.69

On October 4, 1990, the Parliament of a reunited Germany held its first 
ceremonial meeting in the Reichstag building in Berlin where no parlia-
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ment had met since the 1933 elections that brought the death of the Weimar 
democracy and the birth of the ἀir d Reich. ἀ e speaker of the Parliament, 
Rita Süssmuth, “thanked all those who had made German unity possible 
and paid her respects to the only surviving member from the last free ses-
sion at the Reichstag, who stood up to acknowledge the applause. In 1933 he 
had stood up to be counted among the minority who opposed Hitler’s take-
over after a fire had partially damaged the buildings.”70 ἀ e speaker then 
went on to say, “We remember all the victims of the Nazis and we remem-
ber the victims of the SED regime [East Germany’s ousted Communists], 
the victims of the Berlin Wall and barbed wire.”71 ἀ ese victims, here 
equated with one another in national memory, are then conjoined through 
common sacrifice in the project of redeeming a new Germany no longer 
divided by the Berlin Wall, no longer separated as East and West, no longer 
scarred by the past.

ἀ e forty-five years of political partition and communist oppression are 
figuratively represented in the reunification ceremony as Germany’s pen-
ance, or purgatory, for Nazism. At the end of this history reunified Ger-
many becomes, if not the greatest victim of Nazism, certainly the most 
long-suffering. It finally recognizes itself in the mirror of Robert Jackson’s 
Nuremberg Opening Statement, which argued that a “ring of evil men” had 
perpetrated a “Common Plan or Conspiracy” of which Germany itself  
had also been a victim.72 ἀi s criminal conspiracy, Jackson argued, had left 
Germany divided and in ruins. It meant, according to Jackson, that “the 
German, no less than the non-German world, has accounts to settle with 
these defendants.” ἀ e reunification ceremony marked the end of Germa-
ny’s long period of penance and its achievement of full status among the 
victims of World War II that had been originally promised by Jackson at 
Nuremberg.

German Chancellor Kohl concluded the 1990 Reichstag celebration by 
reassuring the world that a reunited Germany was no longer a danger: “We 
must never forget, suppress or play down,” he said, “the crimes committed 
in this century by Germans. . . . Above all we owe this to the victims of the 
Holocaust, the unparalleled genocide of European Jews.”73 German recog-
nition of the unique victimary position of Jews was the implicit condition 
of allowing them in 1990 to include themselves among the Nazi victims, 
and finally to mourn Nazism’s destruction of Germany along with the loss 
of its Jewish culture.

ἀ ere was, however, a troubling aspect to Kohl’s identification of Ger-
many’s victimized Jews with its own postwar victimhood at the hands of 
the communist (but not the Western) victors in World War II. Was this act 
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of identification a reburial without mourning of Germany’s own victims? 
Could Germany’s newfound entitlement to feel self-pity for the war also be 
a way to evade self-reproach? Following the Reichstag ceremony, Chancel-
lor Kohl, an academically trained historian, concluded that the newly 
reunified Germany could commemorate all the victims of Nazism, Jewish 
and German alike. He thus commissioned a monument to the Holocaust at 
the site of its former division and disgrace, Berlin. ἀ at commission, even-
tually won by the Jewish-American architect Peter Eisenman, occasioned a 
new discussion of the universality and particularity of the Jewish Question 
in defining German identity.

ἀ e journalist Jane Kramer’s account of the construction of the Berlin 
Holocaust Memorial describes a process through which Germany admits 
itself to the global family of Holocaust victims and thus to the global poli-
tics of victimhood that I have called secular Judeo-Christianity.74 Does Ger-
many now see itself in the mirror of the monument as archeologist and 
mourner rather than as beneficiary and murderer? Is the truth commemo-
rated at Berlin Holocaust Memorial that killing all those Jews was bad for 
Germany (its culture, science, economy) and no longer just a bad thing 
Germany did? If so, what does Germany’s symbolic identification with its 
missing Jewish victims say about the real Jews whom Germans demonized 
and killed? ἀ e underlying question raised by Kramer’s analysis is whether 
Germany should still consider itself guilty and, if so, whether the guilty can 
appropriately mourn their own losses rather than, for example, repenting 
and atoning.

We have thus far traced the metamorphoses of the German-Jewish/ 
Jewish-German relationship, to the point where Germany comes to see 
itself as the burial monument of its missing Jews. Was the German Jew the 
true German of the twentieth century? Was he the true Jew? Many argue 
that the historical fate of Jews who believed they were the most authentic 
Germans made it necessary to pass the torch of Jewish secular redemption 
from Germany to an Israel that has learned the lesson of the Holocaust and 
become a state where Jews are always welcome. Others argue that an inde-
pendent Palestine should have embodied the bicultural Enlightenment 
ethic that Jews once found in Germany and that Israel has disgraced in the 
name of Jewish sovereignty and security.75 Has the Jewish Diaspora ethic of 
the Haskalah found its true home in North America, another Promised 
Land in which Jews live freely as a permanent minority—the historical 
alternative to Israel? If so, why do most North American Jews (and almost 
all Israelis who choose to live in North America) still see Israel as the privi-
leged interpreter of the Holocaust’s meaning? Do they regard it as a nation 
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that must exist for the sake of those Jews whom they do not wish to be? Is 
this why atrocities committed by those Jews never seem to surprise or dis-
appoint Israel’s supporters or to significantly diminish their support?76

In the following section we take up the relation of Israel’s Holocaust to 
the experience of German and American Jewry and ask in the context of 
the Jewish Question how Israel is able to regard its security as a matter of 
universal significance because of its willingness to fight for those relatively 
few Israelis who still think they are the only Jews and whose right to exist as 
such must Never again be threatened.

israel’s Holocaust
In 1987 the Israeli-born military hero Itzhak Rabin, then serving as 

the defense minister, asked his fellow Israeli general, Yossi Peled, a Polish-
born Holocaust survivor, “to go with him on an official visit to West Ger-
many”; they visited Dachau, where Rabin made a speech. “I wish to tell you 
here that we won,” Rabin said. As he spoke, General Peled turned his head 
and cried.

Visiting Auschwitz in 1992, General Ehud Barak (then Israeli chief of 
staff and later the assassinated Rabin’s successor as prime minister) likewise 
equated his arrival with that of a victorious Jewish army. As Barak acknowl-
edged, however, “We, the soldiers of the Israeli Defense Forces, have come 
to this place fifty year later, perhaps fifty years too late.”77

Despite such expressions of continuity between resistance to the Holo-
caust and fighting for Israel, official Zionism’s relation to the Holocaust was 
ambivalent while it was occurring and immediately afterward. Many in the 
Jewish settlement in British-administered Palestine (the Yishuv)78 attrib-
uted the fate of Jews in Europe to their refusal to immigrate while there was 
still time.79 Its leaders did little more than the rest of the world to rescue 
Jewish victims while the Holocaust was taking place.80 According to the 
Israeli historian Idith Zertal, the Jewish Agency in Palestine “never devi-
ated from the sphere of realism” in its limited efforts to make contact with 
Jews left behind in Europe.81

Before the Holocaust, many in the Jewish Agency—David Ben-Gurion 
chief among them—had presented Zionism as the strongest possible cri-
tique of the Jewish religion that was consistent with the continuation of 
Jewish identity.82 ἀ ey argued that Judaism had become, in its exilic, liturgi-
cal form, a cult of persecution and victimhood that secular Zionism would 
bring to an end.83 ἀi s openly postreligious form of Judaism presented 
Europe’s Jewish Question as a problem of diaspora, where Judaism is merely 
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a religion and not a nationality. In Israel, many Zionist believed, emanci-
pated Jews would be truly free to leave their archaic religion behind—
something no longer possible for their soon-to-be de-emancipated brethren 
in Germany. Before it became the land of “Never again,” Israel was expected 
to become the land of “I Told You So.”

As the catastrophe of European Jewry became apparent, the Zionist 
argument changed, but only as a matter of degree. By 1943 Ben-Gurion 
would call for the creation of “the Jewish state . . . [as] an atonement, how-
ever partial and belated, for the annihilation of the Jewish people,” thereby 
endowing “the death of millions with meaning” (p. 32). But his 1948 procla-
mation of that state “dismissed the history of two millennia of Jewish life 
outside of the Land of Israel.”84 ἀ e Zionist “pioneers” initially responded to 
the Holocaust survivors who eventually arrived as a “wrecked people” with 
a “Diaspora mentality.”85

Yet a few years later, when Ben-Gurion wished to mobilize world sup-
port for Israel against the Arabs, he defined the “murdered millions . . . post 
factum (and unverifiably) as potential Zionists, retroactive future citizens 
of a State of Israel that did not exist at the time of their death” (p. 61). By the 
end of its first decade, Israel would find ways to commemorate the Holo-
caust as “an era of heroism, of triumph over past passivity . . . that made 
possible the continuation of the Jewish people even in the inferno . . . and 
thereby helped the creation of the State of Israel” (pp. 213–14).

Ben-Gurion’s was not the only voice of Zionism, and the link he eventu-
ally forged between Israel and the Holocaust was not inevitable.86 ἀ e 
Yishuv itself had been sharply divided on the question of whether indepen-
dence from Britain should take the form of an explicitly Jewish state until 
“awareness of the scope of Holocaust” led them to “adopt an explicitly stat-
ist approach” in 1942.87 Today the Israeli theologian David Hartman argues 
against the messianic view of Israeli statehood.88 But Israel is nevertheless 
supported by Jews, such as Hartman, for the sake of saving (at least rescu-
ing) the Jews they do not wish to be. And so we return to the Jewish Ques-
tion once again, in the form of what the Israeli historian Idith Zertal calls 
“wholesale and out-of context use of the Holocaust” to render “Israel .  .  . 
itself immune to criticism.”89

ἀ e eventual consensus of Israel’s founders was that it owed its indepen-
dence to the Holocaust and, more directly, to the newfound support of 
Allied governments that had failed to prevent the Holocaust from occur-
ring.90 But while newly independent Israel was “ingathering” diaspora Jews 
as settlers, the rest of the world was both decolonizing and dispersing, 
through immigration, to states like Britain and France that were once their 
colonial masters. Israel could thus appear as either the last gasp of settler 
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colonialism in the Middle East—or as something else, a homeland to the 
Seventh Million, those who had survived the Holocaust.

Transforming support for Israel into the lesson of the Holocaust became 
Prime Minister David Ben-Gurion’s “last great national undertaking”  
(p. 90). Idith Zertal’s Israel’s Holocaust provides a masterful account of 
his accomplishment and its costs. Her story begins with his equation of  
the heroism of Holocaust resisters in the Warsaw Ghetto with that of fight-
ers for the Jewish state;91 the second building block in the Zionist self-trans-
formation was the “Exodus 1947” affair, which equated the fate of Holocaust 
refugees with the establishment of Israel itself.92

A third building block in Zertal’s narrative was the identification of 
Israel as the voice of the Holocaust dead through the Eichmann trial. ἀ e 
prosecution took place under the Nazis and Nazi Collaborators (Punish-
ment) Law that had been enacted in the early 1950s, so that Holocaust sur-
vivors could bring charges against fellow refugees, “concentration camp 
block supervisors” and the like, who would now become subject to prose-
cution merely because, as Jews, they had also ended up in Israel (p. 64). 
“During the 1950s and early 1960s,” says Zertal, “some forty trials were held 
under that law” (p. 66).93 ἀ e forward-looking significance of these trials 
was that Israel was not merely a place of refuge and amnesty for all Jews 
who suffered in the Holocaust, regardless of how they had managed to sur-
vive. It was also (in some cases) a living accuser of those who were com-
plicit in the extermination of Jews who did not survive (pp. 64–65). ἀ e 
State of Israel had thus potentially identified itself as a legitimate plaintiff 
on behalf of the six million Jewish dead.

It would still be a giant leap, however, for Israel to prosecute Eichmann 
in the name of the Seventh Million. Ben-Gurion’s decision to take this leap 
arose from his disastrous alliance with the British and French in their 1956 
takeover of the Suez Canal—the last gasp of a dying colonialism that was 
immediately repudiated by the U.S. president Dwight Eisenhower. In an 
attempt to reverse this setback in Israel’s vital relationship with the U.S., 
Ben-Gurion authorized the abduction of Eichmann, whose whereabouts in 
Argentina was already known to Israel’s intelligence force, the Mossad. 
Eichmann was to be the first and only true Nazi to be tried under the Nazis 
and Nazi Collaborators (Punishment) Law. ἀ e aim of convicting him was 
not, however, to establish Israel as the venue of choice for all future prose-
cutions of German war criminals.94 Rather, according to Zertal,

Ben-Gurion’s nationalism needed now to forge new memories according to 
its own specific profile and goals. . . . ἀ e total helplessness of European Jewry 



still tHE JEwisH QuEstioN? | 195

in World War II could now directly serve as the “counter-metaphor” to the 
discourse of Israeli omnipotence and also as its ultimate justification. (p. 95)

But forging new memories of the Holocaust itself was not Ben-Gurion’s 
only goal. “Right from the outset,” according to Zertal, he “added another 
dimension to the planned trial. Ben-Gurion announced that it would not 
merely educate the world about what happened to the Jews of Europe but 
would also ‘expose the facts regarding Israel’s Arab neighbors’” (p. 97).95 His 
explicit goal was thus to “present the local enemy as the reincarnation of the 
Nazis.” By equating Arabs with Nazis, he began “the process of . . . explicit 
mobilization of the Holocaust in the service of Israeli politics and state pol-
icy, especially in the context of the Israeli-Arab conflict” (pp. 98–99).96

ἀ e Nazi-Arab equation, which was heavily stressed throughout the 
Eichmann trial, was, in Zertal’s view, almost entirely conceived, planned, 
and implemented by Ben-Gurion himself.97 She sums up Ben-Gurion’s self-
conscious transformation of Zionist political consciousness as follows: 
“ἀ e Holocaust, along with its victims, was not to be remembered for itself 
but rather as a metaphor, a terrible, sublime lesson to . . . the world that 
Jewish blood would never be abandoned or defenseless again” (p. 96). ἀi s 
“sublime lesson” would be the basis for “an Israeli nuclear bomb” (p. 99), 
the civic religion instilled in all succeeding generations of Israeli youth.98 
ἀ e Eichmann trial thus became, in retrospect, the moment in Israeli his-
tory when it fully redefined the dead victims of the Holocaust,99 not as peo-
ple who missed the point of Zionism but rather as martyrs in the struggle 
for an Israel that was yet to be created (and where many Holocaust survi-
vors would not choose to go). From this point forward, Israeli monuments 
would show Holocaust victims and Israeli soldiers joining hands: the trial 
had made Israel a nation of surviving victims who were still unreconciled 
victims.100

ἀ us the consequence of the Eichmann trial was that Israel no longer 
wanted to be a nation “like any other” and claimed, instead, to be based on 
an exceptional form of victimhood. ἀ e secular religion of “Israeliness” so 
created would reproduce the sense of singular oppression, which many ear-
lier Zionists had deplored in European Judaism, as an identity that could be 
shared by an emerging majority of immigrants from the Middle East.101 ἀ e 
transformation in Israeli political culture that followed the Eichmann trial 
would lead directly to the sense of providence that accompanied Israel’s 
territorial expansion following the 1967 war (pp. 164–208). Israel’s “over-
whelming victory,” resulting in the occupation of all of biblical Judea and 
Samaria, “was frequently presented in terms of divine intervention in Jew-
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ish history, the antithesis of the Holocaust and continuation of the “miracu-
lous” victory in the 1948 war.”102

ἀ e apparent military and political triumph of Ben-Gurion’s conception 
of “Israeliness,” however, was also the beginning of the end of its brief hege-
mony within Israel itself. ἀ e lesson of the Eichmann trial, “Never again,” 
was to become the manifesto of Meir Kahane’s Jewish Defense League and 
then a focal point of post-Occupation Israeli political identity as new immi-
grants, first from the U.S. and later from the USSR, created permanent Jew-
ish settlements in the Occupied Territories.103 Substantial numbers of these 
settlers linked the onset of the messianic age “with the miraculous incorpo-
ration of Greater Israel (i.e., the territories occupied in the 1967 war) into 
the Israeli state,” thereby transforming “Jewish Israeli society into a holy 
moral community”:104 they created a neo-Orthodox counterculture that 
fused the biblical and Holocaust-based sense of providence. ἀi s develop-
ment led to a growing division within Israel between religious and nonreli-
gious Jews and also between Ashkenazim and Mizrahim (the latter being 
Jews from the Middle East and North Africa) over the rationale for hold- 
ing onto the territory occupied in the 1967 war that “shattered both the  
hegemony of secular Zionism and Ashkenazi ethnic dominance” of Ben-
Gurion’s Labor Party.105

To many Mizrahim, for whom neither the Holocaust nor the Jewish 
Enlightenment was a formative experience, the irredentism of a God-given 
right of Jews to occupy all of the Promised Land was no less plausible than 
the absolute right of European Jews, as Holocaust escapees, to security 
against the repetition of that disaster. Did Israel’s control of these lands 
have a different justification than its occupation of the territory that would 
have been Palestine following the 1948 war? And was it also different from 
the justification for creating a Jewish State in part of colonial Palestine 
rather than giving the entire British Mandate area independence with 
majority rule?106 A large and stable minority of Israelis see Israel’s (re)estab-
lishment of its biblical borders through its own military strength as having 
greater legitimacy than the territorial compromise brokered by the UN in 
1948.

In opposition to the providential view of Israel’s 1967 war,107 the “Never 
again” of Human Rights Discourse (protection of bare life) became the lib-
eral/secular position in Israeli politics—the cultural alternative within 
Israel to Kahane’s interpretation of that slogan as implying “ἀ ey [the 
Arabs] Must Go.”108 Israel’s government quickly outlawed Kahane’s Kach 
movement. But the notion that Israel, as a state, is not Kahanist, and seeks 
only the military security of post-Holocaust Jewry, presents Israel’s security 
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itself as having a redemptive (messianic?) significance for the post- 
Holocaust world. A Holocaust-based commitment to Israel’s security thus 
presents itself as the principal reason for Western powers to regard Israel as 
the exception, within Human Rights Discourse, to the norms of human 
rights and to look away when it bombs civilians in Hebron, Jenin, and Leb-
anon and detains large numbers of Palestinians without trial. ἀ e idea that 
Zionism is not Kahanist but merely interested in providing security for 
Jews is the foundational paradox of Human Rights Discourse itself—the 
reason that Israel must, ultimately, be supported, even by its humanitarian 
critics, no matter what it does.

To its secular defenders, Israel thus represents a cultural commitment in 
world politics to defend the human rights of a victimized people who will 
always, henceforward, be quintessentially Jewish. ἀ eir default position 
(and the more or less explicit position of many U.S. Jews) is that Israel 
always needs more time to do apartheid (separate development) right so as 
to be spared the moral damage of Kahanism (ethnic cleansing). Were Isra-
el’s friends to “abandon” it merely because of something it did, so the argu-
ment goes, it would be forced to become Kahanist in order to prevent 
another Holocaust.109 Once again, we see secular Jews of Israel claiming 
support of the “world community” as the only people who can block the 
success of a Kahanism or Sharonism or both, the continuing possibilities of 
which they are also committed to defending as essential to the survival of 
Israel as a Jewish state.110 (ἀi s is a variant of the claim, already mentioned, 
that many Jews defend Israel as a necessary homeland for other Jews whom 
they do not wish to be.)

ἀ e moral landscape in which Israel had operated since the Eichmann 
trial seemed to change, however, at the end of the cold war in 1989. Until 
then Israel had claimed to be fighting for the “survival” of the Jewish people 
because “Arabs = Nazis”;111 the collapse of Eastern bloc support for Palestin-
ian armed struggle produced a brief moment in which Israelis, like Rabin, 
would say “we won” and embrace the Oslo Accords as the final undertaking 
of the Palestinian Liberation Organization (PLO) to do everything that 
Israel thought necessary to prove they were not Nazis. ἀ at the Palestinian 
Authority was not fascistic enough to suppress a second Intifada brought an 
end to the Israeli illusion of peace through final victory. ἀ e result has been 
a qualification, and sharpening, of the hypothesis that “Arabs = Nazis.”

Today a pro-Zionist version of Human Rights Discourse makes a dis-
tinction among Arabs. It no longer says that “all Arabs = Nazis”; rather, it 
says that “not all Arabs = Nazis.” ἀ ose who are Nazis, however (the “not-
all”), are even more Arab than the Arabs themselves—they are Islamists, 
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not necessarily Arab, who hate all Jews and not merely Israelis. In the post–
cold war version of Holocaust-based Human Rights Discourse, Islamism 
has been described as the next Nazism and, sometimes, as the prototypical 
form of totalitarian thinking as such.112 Here we are not here dealing with 
an ordinary politics of victimhood but with its virtualization in the form of 
a globalized identity politics. To engage in this identity politics is to act out 
a fantasy of potential victimhood that always seems to be about the Jews 
and also potentially against the Jews.

ἀ e Holocaust has thus become increasingly, not decreasingly, impor-
tant in global politics as the twentieth century recedes into the past—the 
final victory declared by Rabin at Dachau and Barak at Auschwitz was pre-
mature. Today the definition of the Holocaust as prime evil seems to put 
every transnational group identity that claims victimhood into conflict 
with Jews who seem to stand for privileged access to such claims.113

In the world today there is thus a terrible repoliticization of the Jewish 
Question in which Jews and other groups implicitly charge one another 
with stealing their own identities. As Paul Berman suggests, there is a dark 
side to empathetic identification with the victimhood of others: the accusa-
tion that they are not what they pretend to be because we are what they 
pretend to be.114 At the level of moral psychology, Berman writes, the strug-
gle between Israelis and Palestinians (and some of the tensions in the U.S. 
between Jews and blacks) concerns who the real “Jews” are in a universal 
(ethical) sense and who are the usurpers of the Jewish claim to stand for all 
victims everywhere.

We have thus reached a moment in which everyone who claims political 
high ground is also claiming to be either the authentic claimants to the 
grievances traditionally raised by Jews or the rescuers of those legitimate 
claimants. ἀi s is why, among all the states that have bad practices, Israel is 
singled out as the one state that should not have them.115

Because the Holocaust is the primal murder that founds contemporary 
Human Rights Discourse, the essence of that discourse is to prohibit 
another Holocaust by creating a Holocaust taboo. Israel has claimed, as we 
have seen, a special vulnerability to violations of this taboo and thus argues 
that whatever it takes to defend itself constitutes a legitimate exception to 
the universality of Human Rights Discourse, which is based on the idea 
that the Jews must not be exterminated again.116 From this perspective the 
1948 Genocide Convention, which aims to prevent another Holocaust, 
implicitly requires that any subsequent genocide must be compared to the 
Holocaust and that the “world community” must consider whether recog-
nizing the occurrence of another Holocaust strengthens or weakens its 
commitment to protect the Jews. (Would finding variants on the Jewish 
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“case” detract from the uniqueness of the Holocaust or reaffirm its broader 
meaning?)117

I have already suggested that the metaphorical identification of Israel’s 
security with a Holocaust taboo perversely gives rise to the thought it pro-
hibits—a new anti-Semitism that singles out Western protection of the Jews 
as the prime cause of a wide variety of world problems. ἀi s is not, more-
over, the only anti-Semitic use of Israel’s equation of itself with the Holo-
caust metaphor. Just as it is possible to criticize Israel for wrapping itself in 
the politics of victimhood, and claiming it is uniquely entitled to do so, it is 
also possible to criticize the politics of victimhood for taking the protection 
of Jews as its foundational example. In this respect Israel now bears the 
brunt of arguments traditionally made against diasporic Judaism by critics 
such as Nietzsche, who felt contempt for victimary moralities of ressenti-
ment. And so all too many protest movements in the West, and many 
against the West, end up being against the Jews or Israel or both because 
they seem to represent the moral pathology of victimhood in an extreme 
form.

It would be easy to say that we should ignore metaphors, abjure anti-
Semitism, and treat Jews as a people like any other. We cannot do this, how-
ever, without first recognizing the role that anti-Semitism and its denial 
play in the politics of Israel/Palestine—and the role that the politics of 
Israel/Palestine have come to play in Jewish identity throughout the world. 
ἀ e terrorist attack on 9/11, for example, succeeded in making U.S. support 
for Israel—and not global terrorism—the foreground political issue in 
almost every country but the U.S. and Israel. It thus becomes increasingly 
possible to blame pro-Israeli American Jews for claiming a monopoly on 
victimhood in a way that makes the fear of anti-Semitism itself increasingly 
plausible.

America’s Holocaust
ἀ e idea of Israel has always been part of American political thought. 

Long before Palestine became present-day Israel, an earlier Israel had been 
established in the New World by Puritan settlers who regarded themselves 
as God’s Holy People, displacing the Canaanites who inhabited their Prom-
ised Land.118

We Americans the peculiar, chosen people—the Israel of our time; we bear  
the ark of the liberties of the world . . . and, besides our first birth-right—
embracing one continent of the earth—God has given to us, for a future 
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inheritance the broad domains of the political pagans, that shall yet come and 
lie down under our ark. .  .  . We are the pioneers of the world; the advance-
guard sent on through the wilderness of untried things, to bread a path in 
the New World that is ours. . . . Long enough have we . . . doubted whether, 
indeed, the political Messiah had come. But he has come in us, if we would but 
give utterance to his prompting. And let us always remember that with our-
selves, almost for the first time in the history of the earth, national selfishness 
is unbounded philanthropy; for we can not do a good to America, but we give 
alms to the world.119

ἀ e idea of America-as-Israel (a “light unto the nations”) made it possi-
ble for diasporic Jews elsewhere to conceive of immigration to America as 
the end of their diaspora rather than a continuation of it. America, like bib-
lical Canaan, was not the permanent homeland of its native inhabitants but 
an empty space (virtually a wilderness) in which freedom-loving people 
everywhere (else) could make their home. By 1903 Solomon Schecter, con-
sidered the founder of Conservative Judaism (which adapted “orthodoxy” 
to American conditions), could proclaim to the newly created Jewish ἀ eo-
logical Seminary: “ἀ e history of the United States does not begin with the 
Red Indian. . . . ἀi s country is, as everybody knows, a creation of the Bible, 
particularly the Old Testament.”120

Schecter’s point was that, if all who accepted America’s promise were in 
this sense “Israelite,” there need be no contradiction between remaining a 
Jew and becoming fully American. America, like Pauline Christianity,  
represents an “Israel” that is open to all—a providential site in which the 
grandchildren of immigrant Americans become “one blood” because of 
intermarriage based on a shared belief in freedom.121 Based on such reason-
ing, the nineteenth- and twentieth-century narratives of Jewish immi-
gration to America could be read backward as normative stories of 
Americanism itself: in such stories there is always a moment of secular con-
version—and also an anticipated conversion to secularism itself (which 
Schecter tried to stave off by relaxing many of the observances that made 
assimilation difficult for practicing Jews).122 His invocation of the originally 
Jewish idea behind America is that the true Americans are not those who 
happened to have been there first but those who were called (chosen) by its 
promise of freedom.

Such arguments contributed to the twentieth-century reinterpretation 
of both American settlers and biblical Jews as refugees from religious perse-
cution rather than seekers of a theocratic monoculture. By 1947 (just after 
the Holocaust), the U.S. Supreme Court could describe an American con-
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ception of religious freedom that explicitly transcended the distinction 
between Christian and Jew and for the first time forbade state governments 
from giving legal effect to the predominance of Christianity as such. In the 
words of Justice Black,

ἀ e early settlers of this country came here from Europe to escape the bond-
age of laws which compelled them to support and attend government-favored 
churches. ἀ e centuries immediately before and contemporaneous with the 
colonization of America had been filled with turmoil, civil strife, and persecu-
tions. . . . With the power of government supporting them, at various times 
and places, Catholics had persecuted Protestants, Protestants had persecuted 
Catholics, Protestant sects had persecuted other Protestant sects . . . and all 
of these had from time to time persecuted Jews. In efforts to force loyalty to 
whatever religious group happened to be in league with the government . . . 
men and women had been fined, cast in jail, cruelly tortured, and killed.123

Black’s invocation of on America based on freedom from religious per-
secution makes its creation only accidentally similar to other colonizations 
that merely seized land. Written on the eve of Israel’s creation, he says that 
the U.S. is another Israel—or would have been had its early settlers been 
Jews rather than Puritans. Black here redescribes the U.S. as a place of ref-
uge for all who first conceive of themselves to be Americans before becom-
ing so—just as modern Israel represents itself as an ingathering of all who 
are already Israelis because they have never “forgotten” Jerusalem after two 
millennia of exile. ἀ e predestined and transformative role that immigra-
tion (aliyah) plays in both America and Israel allows both to describe 
themselves as ethnic “melting pots.”124

As I suggested in chapter 4, the American equation of racial purity, not 
with biological inheritance but rather with an inner love of freedom, makes 
it easy to take special umbrage at the charge of racism—for example, the 
charge that Americanism (or U.S. identification with Israel) is a form of 
racism. ἀi s sensitivity does not mean that we believe we are immune to 
criticism. Americans find it perfectly intelligible that outsiders criticize us 
for acting as if we are the only Americans, while also criticizing us for not 
acting like true Americans. Americans do not think this is unfair but, 
rather, that it is the price of being special. We are thus puzzled (as are Israe-
lis) by the charge of fundamental hypocrisy that underlies persisting objec-
tions to our exceptional role in the world.125 Are Americans being accused 
of wanting every other nation to become America—and thus something 
more than it already is? For America to accomplish this universalizing mis-
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sion, there needed to have been Jews who became Americans, no longer 
regarding themselves as the only Jews—an argument that resonates with St. 
Paul’s own answer to the Jewish Question and also with Hermann Cohen’s 
argument about the assimilated, Judeo-German character of global kultur. 
In the U.S., as the argument goes, the global mass culture that is instantly 
identified as “American” is largely based on the Jewish immigrant experi-
ence of becoming American.126 And once the unmarked character of Jewish 
assimilation had become the face of Americanism to the postwar world, 
America’s anti–anti-Semitism, partly a response to the Holocaust, made it 
ignominious to suggest that Jewish assimilation had subverted, or even 
changed, earlier American values, as the Nazis had said about German val-
ues.127 Post–World War II “Americanism” has thus been far more immune 
to the charge of being ersatz than Wilhelmine “Germanity” was. ἀ e most 
obvious reason is that America won its world war; another is that a political 
culture built around the contrast between Jewish experience in the New 
World and the Old had contributed to mass mobilization for the war effort 
as well as to its moral legitimacy as Nazi crimes against the Jews of Europe 
became a reason to fight. In the cultural narrative produced by their chil-
dren, shtetl Jews resisted assimilation before arriving in America so that the 
eventual fusion of Judaism and Americanism would serve to deparochial-
ize the nations and make every freedom-loving person a lover of America 
as well. ἀ e providential result was that America became capable, both 
morally and materially, of freeing the Old World from the worst evil known 
to human history.

During the second half of the twentieth century globalized Americans 
looked back on the years between 1920 and 1950 as a second American 
Renaissance based on a newly hyphenated Judeo-Christian culture.128 Post-
war Jewish Americans no longer had to choose between passing as Chris-
tians and demanding accommodation.129 And, for many Jewish intellectuals, 
the Holocaust was to become the basis of a new secular discourse of human 
rights in which what happened to Jews made solidarity with victims every-
where a sufficient secular substitute for Judaism as a religion.130 Jewish 
American assimilation after the 1960s took the form of a Holocaust-based 
politics of victimhood that was paradigmatic of a shift toward identity poli-
tics in America at large. ἀ e end point of this reasoning, however, makes 
the acceptance (or not) of any victimary claim as, in the final analysis, a 
question of Jewish survival—and thus a contemporary version of the age-
old Jewish Question. America’s post–cold war vulnerability to terrorist 
attack is thus linked by supporters and opponents alike to its moral com-
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mitment to Israel as well as to growing ideological similarities between the 
U.S. and Israel.

Mine is emphatically not an argument that U.S. foreign policy is influ-
enced (perhaps excessively) by Jewish American intellectuals; instead, it is 
an argument concerning the internal convergence of thought about what it 
means to be a Jew in America and what it means to be American in the 
world. ἀ us my argument is directed at the Israeliness of the way the U.S. 
expresses itself on matters of human rights. ἀr ough Human Rights Dis-
course, I contend, the U.S. has appropriated Jewish American victimary 
identity to describe its own global hegemony—that we have always been an 
Israel is now taken to explain why the U.S. is hated by anti-Semites through-
out the world.131

ἀ e late-twentieth-century appropriation of a putatively “Jewish” iden-
tity by the U.S. could not have occurred without the help of many U.S. Jews. 
For assimilated American Jews after the Holocaust, the immediate question 
was, quite simply, whether “it could happen here.”132 If not, it might no lon-
ger be necessary to remain Jewish. If so, those Jews who were most assimi-
lated would be most vulnerable to an American Hitler. We here encounter 
the Jewish Question once again. But in the first twenty years after the Holo-
caust, it was largely unmentioned (if not unmentionable) by a generation of 
American Jewish leaders who had not known, and perhaps would not have 
believed, the full extent of the catastrophe in Europe while it was occur-
ring.133 Rabbi Arthur Hertzberg observes that teaching the Holocaust in 
Jewish religious schools during this period was virtually taboo—the Holo-
caust was not yet the “usable past for the American Jewish community” 
that it would become.134 In hindsight, he suggests, there may have been 
embarrassment on the part of Jews safely in America at having done too 
little to help European to immigrate while there was still time.135 Although 
there may also have been a vicarious sense of shame that more of the vic-
tims had not died as heroes, there was certainly no pride in the extent of 
Jewish suffering, as such. In the secular Judaism of my childhood (the 
1950s), the questions of whether a Holocaust could happen in America, 
whether anyone would help us, and whether we would have resisted far 
eclipsed any spiritual significance that the Jewish religion may still have 
had.136

ἀ e historical puzzle is the two-decade latency period between the rev-
elation of the Holocaust and the development of a strong political ideology 
based upon it.137 ἀi s latency period was not only the result of indifference, 
combined, perhaps, with the fear occasioned by postwar McCarthyism, 
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which targeted many Jews as potentially disloyal leftists,138 thus heightening 
Jewish fears that “it could happen here.” ἀ ere was also a strong affirmative 
sense among Jewish Americans that their own experience in the New 
Promised Land was something novel and valuable in world history.139 ἀ e 
prominent role of American Jews in the New Deal, the war effort, and the 
popular culture that celebrated both had made it “unthinkable for most 
American Jews” to proclaim “the primacy of Jewish over American loy-
alty.”140 It took some time for the argument that “Hitler knows you’re a Jew” 
to become a defining element of American Jewish identity politics—indeed, 
the principal reason for still being Jewish.141

ἀ e main catalyst for developing a Holocaust-based Jewish identity in 
America, as in Israel, was the trial of Adolf Eichmann, discussed earlier in 
this chapter in relation to Israel. ἀ e trial enabled American Jews, as Ben-
Gurion intended, to identify themselves—not through their rejection of 
Israel as a place to emigrate but, rather, by regarding both Israel and Amer-
ica as witnesses to (and havens from) the destruction of European Jewry. 
Commemorating and mourning a European Jewry that most American 
and Israeli Jews did not actually remember would thus become a common 
basis of secular Jewish identity in both countries following the Eichmann 
trial. ἀi s substitution of commemoration for memory has allowed the 
Holocaust to become more, not less, important to American and Israeli 
Jews, even as it becomes more distant in time.142

Along with a growing identification of Jewish Americans with Israelis 
beginning in the 1960s came an increased use of the Holocaust analogy to 
define political identity in America, whether one is Jewish or not. ἀ e his-
torian Peter Novick argues that the coincidence between the Eichmann 
trial in Jerusalem and a rising civil rights movement in the U.S. transformed 
the New Deal politics of “Americans All” into a politics of victimary iden-
tity that dominated the 1970s and beyond.

Novick’s history of the Jewish side of the story allows me to supplement 
my earlier account of the U.S. civil rights movement: in chapter 3 I showed 
how Martin Luther King Jr. reframed the Exodus story (originally Jewish) 
as though the demand of Moses had been to “let my people stay.” He thereby 
claimed that black Americans were the kinds of victims that biblical Jews 
would have been had they remained in Egypt after their emancipation and 
taken on the task of liberating the Egyptians as well. We can now see that 
this blurred what had seemed a clear analogy between blacks and Jews as 
diasporic peoples in America: King was not only the Moses who liberates 
his own people but an alternative Moses—also an Egyptian!—whose mes-
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sage was addressed to Egypt as a whole. Under King’s leadership, blacks 
were claiming to be the other Jews and, in the context of U.S. history, per-
haps the real Jews because the message of their emancipation might be even 
more universal. Precisely at this moment, however, Israel’s trial of Eich-
mann showed what it meant for Jews to be the real Jews—both in Germany 
and Israel. ἀ ereafter Jewish Americans began to accuse blacks of “Holo-
caust envy,”143 and blacks responded by accusing Jews (yet again) of think-
ing that they are the only Jews at a time when Israel itself is practicing 
apartheid.144 And so a new era in U.S. identity politics was born out of the 
black-Jewish debate over who holds rights to the Holocaust analogy within 
the politics of victimhood.145

ἀ e result, according to Novick, is “a change in the attitude toward vic-
timhood from a status all but universally shunned and despised to one 
often eagerly embraced. . . . ἀ e greatest victory is to wring an acknowledg-
ment of superior victimization from another contender” (pp. 8–9). Novick 
does not argue that this cultural change is “the cause of American Jewry’s 
focusing on the Holocaust in recent decades” (p. 8), nor does he assert, as 
some have, that the Jewish American Holocaust industry explains U.S. sup-
port for Israel (pp. 166–67).146 His more subtle claim is that, as Israeli con-
duct and policy became more controversial, the Holocaust was a point of 
unity for American Jews in much the way that Avraham Burg would later 
describe it as a unifying identity for Israeli Ashkenazim and Mizrahim.147

Novick’s book explains how Jews, such as Elie Wiesel, who believed that 
God died (or turned his face) at Auschwitz, could still portray the Holo-
caust as a sacred event, “equal to the revelation at Sinai” (p. 201).148 As a new 
cornerstone of both secular and religious Judaism, the Holocaust would 
function more clearly than any biblically stated prohibition as “the arche-
type and yardstick of evil” (p. 197). It might even function as a revelation to 
God himself. ἀ e God who had promised at Sinai to protect the Jews looked 
bad after the Holocaust; but Israel’s territorial expansions in 1948 and 1967 
made it seem to some Jews that “He was back on the job” (p. 150). Perhaps 
God, too, had gotten the message that Jews in danger should “Never again” 
be “abandoned.”149

Whether the lesson of the Holocaust was news to God, its meaning to 
secular Jewish leaders was clear: commemorating the dead of Europe and 
the future unthinkability of Israeli military defeat were as one. As Ameri-
can Jews commemorated, increasingly, their own lack of memory of what 
the Holocaust destroyed,150 the moral imperative “to remember” would 
thus inevitably produce a double sense of loss—the loss of any continuation 
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of that world and the absence of any memory of having lost it. ἀ e Jewish 
scholar Yosef Hayim Yerushalmi gives a concise account of this mentality: 
“my terror of forgetting is greater than my terror of having too much to 
remember.”151

But what is there to remember? American Jews were not there when 
European Jewry was annihilated and will not be there if Israel is ever mili-
tarily defeated. As Americans, Jews are urged to remember precisely that 
they were not there, and only thus were they spared. ἀi s is what Holocaust 
promoters, such as Elie Wiesel, warn never to forget, ominously suggesting 
that those who were once spared might once again be victimized (deserv-
edly?) for not remembering.152

From a post–9/11 perspective, however, the significance of Novick’s 1999 
book is that the United States has embarked upon its “war on terror” with a 
victimary consciousness that has learned the lesson of the Holocaust—we 
are another Israel fighting Islamist “Nazis” who hate us for what we are, 
rather than for anything we have done. At this point the Holocaust is 
invoked not merely as a particular historical occurrence but also as the fig-
uration of evil that prefigures all future evils; it is thus no longer the exclu-
sive property of Jews and other Nazi victims. ἀ e United States, by 
identifying itself as a potential victim if it forgets the Holocaust, invites the 
rest of the world to equate anti-Americanism with anti-Semitism and thus 
turns its own enemies into enemies of Jews.153 It is, ironically, in the univer-
sal form of Human Rights Discourse itself that Americanism has become a 
Judaism and Judaism an Americanism (with Israel functioning as a con-
scious enabler and, perhaps, also an unwitting victim of U.S. policies in the 
Middle East).

ἀ e moral logic of Human Rights Discourse invokes the Holocaust as a 
figure of the absolute evil to which war is the only appropriate response. 
Within this logic, Israel becomes the paradigm of a righteous country, and 
other countries cloak themselves in virtue by emulating Israel’s righteous-
ness and also through support of Israel itself. As the only global movement 
opposing these actions, Islamist jihad is understood as a struggle against 
the Western world’s commitment to the survival of Israel and thus directs 
its violence against the U.S. and Europe and not just against Israel itself. By 
identifying itself as another Israel, the United States has embarked upon a 
“war” with no discernable geopolitical strategy or objective. ἀ e U.S., as the 
world’s sole military hegemon, now portrays itself not only as the would-be 
rescuer of Jews but as itself a Jew among the nations.154 We are back once 
again to the Jewish Question.
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the war on terror
ἀ e present “War on Terrorism” takes America’s Holocaust beyond 

the duty to bear witness and toward a stronger identification with the vic-
timary position itself. Our enemy is no longer merely the “totalitarianism” 
that we defeated in its Nazi form in World War II and in its Stalinist form 
in the cold war. ἀ ose appear in retrospect to have been wars of rescue in 
which “captive nations” (as they were once called) would be delivered from 
persecution into freedom. A war in which the enemy is “Terror” is some-
thing else; it is war against an affect that is typically accompanied by feel-
ings of subjection to a power that hates us for no reason and with no limit, 
merely because of what we are. Terror is precisely the feeling that totalitar-
ian regimes were once said to inflict on those over whom they exercised 
what Arendt called “total domination.”155 It was this feeling from which we 
aimed to liberate them and it is now the feeling from which we fight to free 
ourselves in the new century of human rights.156

What could it mean for Human Rights Discourse to regard “terror” as its 
enemy? To answer this question we must first consider the meaning of 
enmity itself. In a world full of dangers that are all too real, enmity itself is a 
product of projection. ἀ e enemy is always and everywhere whom we fight. 
To fight is to have an enemy; having an enemy is why we fight.

But having an enemy is not enough to make one fight. On the contrary, 
terror of one’s enemy is typically a reason to submit—it is, at an affective 
level, already surrender. We fight (struggle) partly to overcome our terror 
and we are able to fight only to the extent that we have already done so. If 
terror is what we must battle in ourselves in order to fight, fighting is a sub-
stitute for feeling terror—a way to keep that feeling at bay. In this sense, we 
always war against our terror and we win that war by fighting our enemy 
instead.

Enmity is thus an externalization of terror. We overcome our inner ter-
ror by refusing to surrender to the outer enemy. It is a truism (how could it 
not be true?) that a war against the enemy must continue for as long as ter-
ror lasts. But terror is also the internalized enemy; it is our affective surren-
der to the enemy’s presumed wish.157

When Jesus says, “love your enemies,”158 he expresses the unconscious 
fantasy that comes just before fearing them—a fantasy of being what they 
desire. As terrorized beings we (still) unconsciously satisfy the desire of 
others, who, as our enemies, hate us for our love and would destroy us 
through this very vulnerability. Hating them protects us from the self-
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destructive effects of satisfying their desire to destroy us—which is why 
their hatred of us makes them worthy of being hated by us. Hence we could 
not hate the enemy if we did not fear that our capacity to love him would 
transform into terror. ἀi s may be Jesus’s point in saying that we should 
love them nevertheless (despite their hatred of our love)—that we should 
not give up on the real desire underlying enmity itself, which is to love one’s 
enemy.159

ἀ e foregoing is merely an elaboration of what it means to war against a 
generic enemy: what must be felt and disavowed for enmity to exist. Terror 
(fearful submission, submissive fear) is our general name for this introjec-
tion and displacement of feeling, a substitute for the names of more specific 
fears produced by more specific enemies. Whenever we name the enemy, 
we come to fear something more specific than “fear itself.” To continue to 
identify our known enemies as “terrorists” would then be to reduce them to 
how they make us feel—and our feeling to a transmission of their authentic 
affect in the form of induced paralysis or helplessness. When President 
George W. Bush declared that “we will never surrender to terror,” he was in 
fact disavowing the very feeling of terror through which surrender is nor-
mally induced.

I belabor the obvious here in order to bring out the peculiarity of replac-
ing the idea of a war on enmity (the very idea of war itself) with a war on 
terrorism. If terror is whatever we try not to feel by making war, what does 
it mean to regard our global enemy as the terrorist?160

“Terrorism” primarily refers not to state policy that aims to brutally sup-
press resistance (and can be used to fight terrorism) but, rather, to a method 
of resisting state power through violent action aimed at making the state 
itself ungovernable Terrorism in this sense is not the name of an enemy but 
refers, instead, to a range of highly visible destructive acts that are indis-
criminate in their effects and political in motivation.161 It is normal for 
states to make such actions crimes, if they are not already so designated, 
and to deter, intercept, and punish them. Criminalizing these actions 
implicitly depoliticizes them by making their political motives cease to 
matter.

But, by calling terrorism our enemy, such actions are wholly identified 
with their political motive, which is itself portrayed as an indiscriminate 
and limitless hatred of us. We thereby disavow whatever political feelings 
we may have that made them enemies and render our own presence in the 
situation wholly innocent. If they are essentially “terrorists”—if that is their 
political identity—then “we” are constituted by a refusal to become their 
victims in order to assert the innocence that we already take for granted. To 
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give our enemy the political subjectivity of “terrorist” is thus to assign our-
selves the political subjectivity of innocence: moral self-doubt is the precise 
feeling we disavow in doing so.

ἀ e late-twentieth-century invention of “terrorism” as a singular enemy 
should have required as much theoretical heavy lifting as the mid-century 
argument of Hannah Arendt and others that our real enemies were not the 
dueling ideologies of “communism” and “fascism” but something called 
“totalitarianism,” which was no one’s ideology (although the term was 
invented by Mussolini, based on the Lukacsian notion of “totality”). ἀ at 
theoretical discovery was inseparable from the political project of identify-
ing a commitment to human rights with anti–anti-Semitism and identify-
ing “the Jew” as paradigmatic victim of politically motivated inhumanity.162 
But, now that “terrorism” has succeeded “totalitarianism” as the enemy of 
“human rights,” political theory has taken refuge in the assumption that 
political ideologies have been replaced by a more primal religious fanati-
cism that denies the evental status of the Holocaust in order to rationalize 
the murder of innocents.

No one has taken up this charge with a greater passion than Paul Ber-
man,163 who finds in the “terrorist’s” fascination with murder and suicide 
the kernel of totalitarianism itself—a contempt for what the Islamist theo-
logian Sayyid Qutb calls the originally “Jewish” wish to cherish and cling to 
life, which Berman takes to be the basis of secular humanitarianism (p. 68). 
As Qutb described it, the post–World War II creation of a Zionist state in 
Palestine was a catastrophic consequence of the post-Ottoman effort to 
treat Islam as a religion among others, according to Judeo-Christianity’s 
own understanding of “religion,” which is based on a “separation of Church 
and State” (p. 90).164 He saw this as a threat to the monotheistic basis of 
Islam—not merely its belief that God is the only God but also that the reli-
gious vanguard of Islamism should submit to nothing other than God.165 
Berman professes great intellectual respect for Islamism, believing it to be a 
far more worthy moral adversary than Nazism because Qutb does not 
quarrel with Western hypocrisy about its ideals but rather with those ideals 
themselves (p. 89). By rejecting the core of Judeo-Christianity, Qutb places 
his ideas outside Human Rights Discourse; Berman is correct about this. 
Also striking, however, is the way in which Berman’s argument for fighting 
Islamism reproduces the logic of twentieth-century anti–anti-Semitism.

Qutb’s doctrine was wonderfully original and deeply Muslim, looked at from 
one angle; and from another angle, merely one more version of the European 
totalitarian idea. And if his doctrine was recognizable, its consequence was 
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certainly going to be predictable. Qutb’s vanguard . . . was going to inaugurate 
a rebellion—this time a rebellion in the name of Islam, against the liberal 
values of the West. (Totalitarian movements always, but always, rise up in 
rebellion against the liberal values of the West. ἀ at is their purpose.) And 
rebellion was bound to end in a cult of death. (p. 99)

Here Berman provides an updated answer to the Jewish Question: Why 
are there still Jews? ἀ at answer implicitly endorses St. Paul’s view of Chris-
tianity as establishing the importance to all mankind of the history of  
Jewish persecution. ἀ e supersession of Judaism by Judeo-Christianity 
once again becomes an argument for its secular preservation—Paul had 
explicitly argued in Romans that Israel (his name for the Jewish people) 
must continue to exist until the end of time.166 Paul Berman adds to Paul 
(the Saint) a theological argument that belief in hastening the end of time—
millenarianism—is ultimately about the destruction of the Jews as such, 
and thus the Holocaust. Qutb is, for Berman, the world-historical theolo-
gian who argues that there is no time left for Jews, except for those willing 
to live on as dhimmies (unbelievers) in a restored caliphate.

Berman devotes the bulk of Terror and Liberalism to showing that 
Islamism provides a more powerful, and intellectually respectable, founda-
tion for totalitarian politics (and anti-Semitism) than either communism 
or fascism once did. For Berman the Islamist suicide bomber is not merely 
like a Nazi—rather, Islamism is the purest theological tincture of Nazism, 
the site where the essence of absolute evil can be seen most clearly. ἀ e 
post–9/11 reasons for fighting Islamism are thus the same as the twentieth-
century reasons for fighting fascism and communism—not realpolitik, not 
self-interest, but the “deepest Western” ideals of liberal humanism that 
accord human life the highest possible value.

Berman thus supports a moralized version of the “class of civilizations” 
thesis associated with Samuel P. Huntington and Bernard Lewis (pp. 
14–20).167 Defending the Jews and Israel, he believes, is nothing less than a 
defense of the Western ideal of liberated humanity, and the Jews, as such, 
continue to be a force for deparochializing, and then secularizing, whatever 
local culture they inhabit. As Berman’s theological enemy, Qutb stands for 
the position that diasporic Judaism’s gradual abandonment of theocracy 
betrayed monotheism’s original message that God alone should rule.168 
From this perspective, the eventual apostasy of secular Judaism was prefig-
ured by the founder of Judeo-Christianity, St. Paul, who distinguished the 
secular authority of imperial Rome from religious authority.169 ἀ at secu-
larism is now defended on humanitarian grounds shows the extent to 
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which twenty-first-century discourse on human rights continues a two-
thousand-year debate about what it means to universalize the Jewish expe-
rience as human.170

A further point concerns the role of the Jewish-Christian difference (and 
its preservation) in defining the secular as a period of time, an era. Berman 
implies that Qutb saw something like a secular era in the period between 
the Judeo-Christian abandonment of God (by God?) under a Christianized 
Rome and Romanized Christianity. ἀ e secular era, thus defined, would 
have come to an end with God’s revelation of the Qur’an to Muhammad, 
after which belief in the continuation of secular time perpetuates human 
ignorance (jāhiliyya) of a truth already revealed.171 For Berman, the struggle 
against Islamism is nothing less than the defense of a secularity in which 
there is still time for Jews. In his political theology, the Islamist enemy says 
that time is up.172

Human Rights Discourse, the humanitarian face of Judeo-Christianity, 
is an effort to prolong the secular era as a time in which truth is still debat-
able. In this respect, secular liberalism is no less religious in its conception 
of world history than Qutb’s Islamism—it endeavors to put hate in the past 
by spreading the belief that the final truth is yet to be revealed. As a latter-
day Paul, Berman proclaims this and calls upon us to become witnesses for 
liberalism. Now, however, the message is not exclusively Christian but 
rather Judeo-Christian—spreading the message of the Holocaust and treat-
ing those who deny it as enemies of all humanity.173 In chapter 7 I explore 
the moral psychology of compassion and consider its specificity and limits 
as a politics.



the world as Bystander
Since the Holocaust the mainstream literature on human rights has 

addressed a world of onlookers: those who are neither victim nor perpe-
trator of an evil and who might imagine afterward that they had a choice 
about whether to stand by or intervene. ἀ e story, repeated time and again, 
is that the onlookers did not care or simply looked away and that such 
indifference or willful ignorance is no longer excusable now that the term 
“Good German” has entered our political vocabulary as a reproof.

Human Rights Discourse calls into being a “world” of onlookers by chal-
lenging them to refuse to be mere bystanders. At a psychic level, this refusal 
comes through their engagement with the multiform cultural practices of 
Human Rights Discourse. ἀ e ethical transformation of indifferent 
bystanders into compassionate witnesses is a promise inherent in the cul-
tural approach to human rights that begins by assuming an audience of 
onlookers who might avert their gaze rather than of beneficiaries who 
would have been perpetrators. ἀ e progression from bystander to wit-
ness—a story of advancing moral responsibility—implicitly blocks the 
charge that observers, like survivors, are potential beneficiaries who could 
easily have been perpetrators had their position been threatened. ἀi s 
chapter explores Human Rights Discourse as both a psychic and material 
defense against that underlying charge and considers the degree to which 
the bystander/witness story has, as its unconscious, the beneficiary/perpe-
trator story discussed in earlier chapters.

ἀ at Human Rights Discourse addresses us as bystanders, and not ben-
eficiaries, is indicative of the transposition of human rights itself from  
the register of political mobilization to that of global popular culture.1 In 
this culture, apathy—our natural response to the pain of others—is to be 

7
Bystanders and vIctIms
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replaced by empathy, the morally induced ability to feel the pain of others 
as our own. If consumers of our popular culture only felt less apathy toward 
(and thus more empathy for) victims, the argument goes, they would hold 
themselves responsible for what they allow to happen. ἀ e culture also 
assures them, however, that they were not really responsible—that their 
true failing did not arise in any particular relation to perpetrators or vic-
tims but rather from a simple lack of compassionate feelings combined, 
perhaps, with willful inattention to the facts.2 To overcome this natural fail-
ing, “we” (the potential bystanders) should henceforward equate ourselves 
with “them” (the victims) because the true victim of human rights viola-
tions is our “common humanity.” ἀ e fin de siècle discourse on human 
rights, thus, “replaces the victim/perpetrator dyad with a fantasmic ‘we’ of 
common humanity figured variously as powerless, numbed, or passively 
complicit witnesses to suffering they did not themselves directly cause.”3

ἀ e moral identification of bystanders with victims is accomplished 
through the act of witnessing itself, which can be predicated alike of the 
survivor who was present and an audience that, but for the choice to wit-
ness, would have been entirely absent. As a cultural act, the real work of 
witnessing is not visual but grammatical: it resequences the temporal order 
of other verbs into a “realistic” narrative in which the meaning of the past 
will be fulfilled in the time of the witness himself.

ἀi s work affirms human solidarity retrospectively in a lesson about the con-
sequences of human frailty; this is what happened, this is what was not done 
to prevent it, and this is what “we,” frail humanity, must make sure does not 
happen again. ἀ e historiography on bystanders . . . mostly defers redemption 
to a future when lessons will have been learned.4

ἀ ese lessons apply not only to neighbors but also to strangers—and, ulti-
mately, to the world community at large. ἀ e potential bystander here, no 
matter how proximate or remote, is someone in a position to choose to 
look the other way, but who is given a chance to redeem the past by engag-
ing with human rights culture itself.

ἀ at culture is first and foremost what forces potential bystanders to 
look. Its rhetoric presupposes mass media, especially visual, that both cre-
ate and problematize the global awareness of human degradation while it is 
still occurring. Once we have chosen to see the obscene images of atrocity 
through the “graphic” (implicitly pornographic) visuals of which we are 
routinely warned, we are already implicated as voyeurs.5 Our next choice, 
according to the narrative conventions of human rights, is whether to feel 
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something and, then, whether to project those feelings onto the victim and 
thus identify with him. ἀ ese essentially dramatistic conventions proac-
tively structure the onlooker’s choice as that of an audience before a scene of 
suffering that might titillate him, annoy him, or cleanse him (make him 
innocent) through heightened feelings for (cathartic identification with) 
the victim.6

As a fertile ground of popular culture, Human Rights Discourse is a nec-
essary supplement to politics-as-usual: this discourse itself counteracts the 
natural indifference of bystanders on which tyrannies rely. When “the CNN 
effect” works, the bystander sees himself (his common humanity) in the 
image of victimary identity presented on the screen.7 ἀi s identification 
does not, of course, always occur; the viewer may, literally, look away from 
visuals that are too assaultive, a response human rights documentarians 
take pains to avoid. What the Human Rights Discourse portrays as empa-
thy for today’s victim is, according to its own script, a retrospective identi-
fication with a past bystander who “might have done something differently 
if not constrained by natural human inclinations that we recognize as 
regrettable and condemn.”8

For us, refusing to be a bystander now means identifying with that other 
bystander while experiencing feelings we believe he did not have when the 
atrocity occurred. ἀi s act of identification consists of a counterfactual fan-
tasy in which that other bystander would have been an opponent of the 
regime because he had the feelings we have now on his behalf. ἀ e “fantas-
mic ‘we’” in this case is the transtemporal union of the consumers of today’s 
visual culture of human rights and the past bystanders whom they are not.9

ἀ e figure of the indifferent bystander evoked by Human Rights Dis-
course is a moralized composite of past and present—an allegory rather 
than a diagnosis of real individuals who might inhabit any fixed moment in 
time. As the hypothetical opponent of past evil with whom we presently 
identify, the indifferent bystander whom we are not merely lacked the com-
passion that Human Rights Discourse has taught us to feel. ἀi s means, in 
effect, that we experience our own compassion at one remove—attributing 
to ourselves subjective feelings that we imagine former bystanders could 
now share by embracing the culture of human rights. ἀ ere is, however, no 
historical moment in which bystanders really would have become active 
resisters if only they had felt more concern for victims.

How, then, does Human Rights Discourse represent the value of having 
been a contemporaneous opponent of the old regime? Its account is consis-
tent with the moral psychology it ascribes to those who would have been 
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opponents had they known then what they know now. But, in this account, 
whatever made some resist without knowing how history would judge 
them either fades from view or becomes inexplicable. ἀ ose who actually 
resisted the old regime are thus retrospectively honored for being early 
adopters of feelings that are central to the culture of the new, thereby assim-
ilating what they did with what former bystanders are capable of wishing. 
(Treating resisters as compassionate bystanders downplays the messier 
aspects of their opposition, including violence and any actions they took at 
the time to confront bystanders with their status as beneficiaries.)

ἀ e point of Human Rights Discourse is not, however, to draw sharp 
lines between those beneficiaries who opposed the regime in time, those 
whose complaisance was the result of affective indifference to the suffering 
of others (a common human failing), and those who were relatively active 
in their complicity with the regime. Human Rights Discourse, as we saw in 
chapter 1, focuses rather on the line between beneficiaries and bystanders, 
redrawing it so that beneficiaries can identify themselves as bystanders who 
would have been opponents if only they had known. Its desired effect is to 
embrace the cultural transformation of all former bystanders by cleansing 
their present condemnation of the past of any taint arising from the bene-
fits they still enjoy.

But where does this leave victims?

Feeling Bad, Feeling Better
As humanitarian witnesses, we expect victims to feel bad. But bad in 

what sense? Does victimization make them feel bad, or at least worse, in 
a moral sense? In the sense of being psychologically depressed? Emotion-
ally wounded? Do they feel bad in the sense of being personally aggrieved 
toward others? If so, is it also appropriate for them to feel enraged? Do 
angry victims feel specially entitled not to suffer more, because even ordi-
nary misfortune would be too much for those who have already suffered 
undeservedly and to excess?10

ἀ ere are other possible ways in which we might expect victims to feel 
bad. We might say, for example, that victims are supposed to feel the kind 
of rancor appropriate to those who are unjustly punished.11 But many vic-
tims of injustice continue to see themselves as unlucky compared to other 
potential victims, without feeling any particular resentment toward perpe-
trators and beneficiaries. Some victims feel lost. Being lost, having losses, 
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losing—as negative states, these are all ways of feeling bad. So, too, are forms 
of trauma associated with the infliction of violence, pain, or both of which 
the victim seems presently unaware. ἀ us victims who do not yet feel bad 
are often said to be traumatized.12

As compassionate witnesses, we do not merely recognize that victims 
feel bad; we also want them to feel better. What new moral feelings (good 
feelings) are supposed to overcome the victim’s bad feelings when the evil 
from which they suffer is gone? Obviously the emotional antidote to vic-
timhood varies with the specific bad feelings that accompany it. A victim 
who previously felt depressed is now supposed to feel elated—a celebratory 
mood of triumph (like a baseball team that comes from behind to win in 
the bottom of the ninth). If the victim felt wounded, he is now supposed to 
feel healthy (perhaps no longer hobbled by the past). ἀ ose victims who felt 
morally damaged may now be entitled to feel morally superior—perhaps 
because their past suffering tested and ennobled them, perhaps because 
their ability to forgive is what counts as virtue in one who overcomes the 
experience of moral corruption (sin).

But what of the victim who felt aggrieved? For him feeling better might 
mean restitution—a sense of having been made whole for his injury or 
insult. And what if, in addition to feeling aggrieved, he also felt enraged? 
Feeling better might then require him to let go of his anger, to calm himself 
whether or not restitution has been made.

But there are also other possibilities. If victimhood makes future suffer-
ing seem too much to bear, overcoming it might consist of feeling ordinary 
once again. ἀ e successor emotion for victims who feel unjustly punished 
(treated as being bad when they were not) might be to feel vindicated or 
exonerated—and thus good. What of the victim who merely felt unlucky? 
He might overcome this specific way of feeling bad through a reversal of 
fortune or, perhaps, even a broadened perspective that makes him feel 
lucky after all. And what about those victims who feel lost? Such victims 
might recover by being found or saved. Redemption, whether deserved or 
not, is the feeling we associate with past suffering that has been valorized 
and made meaningful. But is it redemption that lost victims always want? 
Not necessarily. ἀ e saved victim can be ungrateful to his redeemer—a 
problem lying at the heart of Judeo-Christian theology.

We, as moral witnesses to victimhood, can project many different ways 
of feeling bad onto victims—the list is not exhaustive. But, when we are 
done, there may still be a surviving victim who exists apart from the inter-
nal object of our compassion. How bad does he feel? And how does he feel 
bad?13
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the Drowned and the saved
ἀ e problematic relation between compassionate witnessing and vic-

timhood is Primo Levi’s special topic within the vast Holocaust literature. 
ἀ e victim who survived speaks instead of those who died (as a “proxy,” 
Levi says), and yet the survivor could not have had the same experience. 
Speaking out of what he calls “a strong and durable impulse,”14 Levi claims 
to “have deliberately assumed the calm, sober language of the witness, nei-
ther the lamenting tones of the victim nor the irate voice of someone who 
seeks revenge.”15 His feelings are, nevertheless, different from those of an 
unvictimized onlooker who might be called as a witness; they are, more-
over, presumptively inaccessible to a reader who accepts the truth of what 
he says and chooses to bear witness. But witness to what?

If Levi were the survivor of a shipwreck, his reader could be expected to 
think about how bad he felt when it happened and how much better he 
would feel now that he is back on shore. Yet no one reading Levi’s testimony 
would think to ask him (in the manner of a TV talk show host) how great it 
must feel to have survived. ἀ e whole point of his story is to distinguish 
surviving Auschwitz from the standard narrative surrounding shipwrecks: 
there was no value in the suffering of those who “drowned” and no elation 
in being “saved.” His words are worth quoting at length:

ἀ e “saved” of the Lager were not the best, those destined to do good, the 
bearers of a message. Preferably, the worst survived, the selfish, the violent, 
the insensitive, the collaborators of the “gray zone,” the spies. It was not a cer-
tain rule . . ., but it was nevertheless a rule. . . . ἀ e worst survived, that is the 
fittest; the best all died.16

 . . . I must repeat: we, the survivors, are not the true witnesses. ἀi s is an 
uncomfortable notion of which I have become conscious little by little, read-
ing the memoirs of others and reading mine at a distance of years. We survi-
vors are . . . an anomalous minority . . . who by their prevarications or abilities 
or luck did not touch bottom. ἀ ose who did so, those who saw the Gorgon, 
have not returned to tell about it . . . but they are . . . the submerged, the com-
plete witnesses, the ones whose deposition would have a general significance. 
ἀ ey are the rule, we are the exception. . . . We . . . tried . . . to recount not 
only our own fate but also that of the drowned; but . . . no one ever returned 
to describe his own death.17

Levi’s survivors were thus “saved” only in the limited sense suggested 
by his title: they were not “drowned.”18 ἀ eir release from Auschwitz did 
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not generally heal the moral damage they suffered there. “For the major-
ity,” Levi says, “liberation was neither joyful nor lighthearted” (p. 70), He 
further observes that it was liberation, not camp life, that led to many sui-
cides.19 ἀ ose prisoners who found victory in survival were, for Levi, the 
lucky exceptions, mostly political prisoners who could sustain feelings of 
struggle and defiance while in captivity (pp. 71, 73).20

Levi’s account of Auschwitz challenges the assumption that victimhood 
wants to survive—that becoming a “survivor” satisfies the victim’s desire.21 
By showing the ways in which victims felt bad, Levi shows how he came to 
feel even worse as a survivor. Was his desire at that point to have been sim-
ply the victim he could never again be?

the Desire of the victim
In his first book Levi describes what it was like to walk out of the 

camps and face the now defeated Germans. “I felt as though I was mov-
ing among throngs of insolvent debtors, as if everybody owed me some-
thing and refused to pay.” But what could he now desire of a defeated and 
disgraced Germany? It had already suffered; it could never have suffered 
enough; and yet from now on any additional suffering would appear to 
be too much. ἀ e postwar victors thus avoided suggesting that Germany 
should suffer more while demanding that it “remember”—the form self-
punishment often takes. But Levi did not want to be remembered: he 
wanted to be heard. What were his interlocutors to make of his still being 
there? He had found no moral value in salvation. Should he therefore be 
counted as a victim, despite having been saved? Or was he now just another 
witness who remembered the past? His story was already over for Germans 
whose devastating defeat was considered equivalent to whatever collective 
punishment might have been deserved.22

What, then, did Levi really want? His problem as a survivor was at once 
ethical and ontological: that the desire of the victim and of the witness can-
not coexist at one time in a single subjectivity. Insofar as he described him-
self as having been victim, he wrote as someone who will have survived. He 
is therefore not (no longer) the victim at the moment he writes but, rather, 
one who witnessed close at hand the atrocities at Auschwitz. But he also 
writes with the authority of someone who would have died, even though his 
testimony presupposes his survival.

How could Levi make demands of justice on his listener, especially a 
German listener, if he spoke from no political position that was temporally 
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intelligible? ἀi s is not a who/whom question, but rather a now/then ques-
tion.23 It concerns what the Lager will have been in the context of the post-
war understanding of Germany’s defeat and disgrace. How then shall we 
describe Levi’s seemingly impossible desire for intertemporal justice?

As a preliminary approach, we might say that he really wanted to be a 
ghost, neither living nor dead, and for Germans to be haunted. ἀ e histo-
rian Inga Clendinnen describes him as follows: “He recognized himself as 
an Ancient Mariner button-holing the wedding guests on the way to the 
feast, darkening their unshadowed celebrations with his doleful tales: an 
importunate, isolated revenant from an irrelevant, macabre Elsewhere.”24 
For such a ghost, haunting is a moral protest against the presumption that 
the mere passage of time expiates past crimes.25 He thus expresses a virtual 
morality that seems orthogonal in time to justice among the living, and 
sometimes violently at odds with it. (Consider the demands of Hamlet’s 
father.)26 But what of the haunted? ἀ ey sometimes feel sympathy for their 
ghosts but are also persecuted and accused by them.27 If they do not quite 
blame the ghost for tormenting them, neither can they entirely forgive his 
reproaches for a past they cannot change.28 ἀ e haunted are witnesses to 
past victimhood but without the comfort that Human Rights Discourse 
affords to those who respond compassionately.

“Haunting” has thus become in recent literature a common trope for 
conjuring the co-presence of what cannot exist together at the same time—
for example, the living and the dead; the present and the past, and (in Levi’s 
case) victim and survivor.29 As a metaphor, the ghost is the figure of impos-
sible desire because his spatial existence as a being out of time is at odds 
with a realistic view of the relation between ontology and ethics.30 ἀ e spa-
tiotemporal continuum, described by Kant, excludes a priori the spatial 
presence of the past except in memory (and in places of memory that can 
be visited).31 Modern ethics, especially that of Kant, presupposes the nonex-
istence of spirits and systematically excludes demands that purport to ema-
nate from the dead. For us to take the standpoint of justice is to treat past 
and future only as present positions, effectively reducing time to its spatial 
traces.32 But past and future can be localized in space only if there could be 
no outstanding grievance that would have prevented the present from com-
ing to be, no claim on behalf of the future under which the present ceases to 
be.33

Kantian ethics thus has difficulty with the desire of a revenant like Primo 
Levi. When we say that we do not believe in ghosts, what we do believe is 
that they exist only in our minds. And yet they demand to be seen. Visibil-
ity is a willed assault by the ghost upon the haunted who do not regard it as 
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unjust to wish that the ghost would disappear. But ghosts do something 
more than forcibly appear: they also command those they haunt with 
unfinished business. Memory is a refusal to be commanded by a ghost. We 
lay our ghosts to rest by distinguishing the historical truth they tell from 
justice inter vivos.34

From grief to grievance and Back Again
But what does it mean for Levi to be a ghost in whose existence the 

rest of us do not entirely believe? How is he supposed to internalize our 
wish that he disappear? What is he to do with his excess grief if the rest of 
us think that truthful memory is the only kind of presence that the past 
could really have in matters of justice? ἀ ese extra (and ongoing) feelings 
of grief distinguish the victim who remains external from the internal-
ized victim to whom compassionate witnesses relate.35 ἀ e literary scholar 
Anne Anlin Cheng describes grievance as essentially political and grief as 
its ethical remainder.36 But her point is not that literary portrayals of vic-
timhood—she focuses on race—are too politicized but, rather, that our lit-
erature on racial victimhood enables the intended audience to imagine its 
own depression as what satisfies the victim’s desire. ἀ e effect is to leave 
the audience saddened but oddly unthreatened, because there is no fur-
ther question of justice for the victim himself. Melancholics feel sad, Cheng 
says, not because they are unable to reverse the victim’s loss but because 
they no longer desire to do so (p. 9).37

Cheng’s view of what attaches a literary audience to its sadness is consis-
tent with my account of how the beneficiaries of structural injustice find 
security in self-reproach. Cheng thus identifies the melancholic element in 
compassion—its unconscious embodiment of victimhood—as an exclusion 
of the surplus grief of the external victim whose loss remains.38 ἀi s “exclu-
sion . . . is,” she says, “the real stake of melancholic retention” (p. 9). By 
containing the other within himself, the melancholic feels sadder but also 
safer than he otherwise would—sadder because the hostility he would have 
felt toward an external victim (scapegoat) is redirected toward an internal-
ized victim who is his substitute and safer because the internalized victim, 
kept alive through the melancholic’s apparent self-reproach, is never psy-
chically lost.

But neither is such a victim really dangerous. By enabling us to identify 
with an internalized victim who is similarly depressed, our culture of 
humanitarian compassion makes the external victim seem more accepting 
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of the permanence of loss and thus less threatening. Fantasizing the exis-
tence of such a victim may be essential to the psychic gain of melancholia, 
but this does not mean that the external victim is “self-hating,” “self-
shamed,” and altogether too depressed to be capable of effective action (p. 
187). As a psychic compromise between sacrificing and rescuing a now 
internalized victim, cultural melancholia has little to do with justice toward 
the victim who remains external to us, which is why it provides such a pow-
erful defense against anxiety for those who occupy a beneficiary position.

But what of the external victim whose surplus grief is supposedly 
absorbed, if not canceled, by a post hoc culture of compassion? Levi’s testi-
mony (unlike Wiesel’s) must be read as a protest against an audience that 
needs him to be depressed so that it can imagine its indifference as the 
cause of that depression and its empathy as the fulfilled meaning of his life. 
When those who read him thus imagine their own melancholia as satisfy-
ing his desire, they are also imagining a victim (Levi) who has already 
internalized the witness position through which they have come to identify 
with him. For Levi himself, suicidal wishes could have been a way to fulfill 
the desire of those depressed by his presence to finally disappear into mem-
ory.39 Perhaps, but we should avoid leaping to conclusions about how vic-
tims truly feel: those whose loss depresses us (the Lost themselves) do not 
necessarily suffer from depression, even if they suffered in other ways.40 
ἀ e main point is that cultural practices that make us feel bad about the 
past do not necessarily lead to interpersonal justice and are often an intra-
psychic substitute for it. Can we say more?

I have pointed throughout this book to a relation between the benefi-
ciary and bystander positions. By this I mean that ascribing one position 
instead of the other is a matter of interpretation and argument and also that 
each position may conceal the unconscious reality reflected by the other. 
People can be made anxious about their bystander position, for example, by 
suggesting that henceforth they will be beneficiaries of continuing inaction, 
that they will no longer be considered mere witnesses to the present situa-
tion now that they know its true character. (Al Gore’s argument about global 
warming sometimes suggests that considering yourself a bystander is a 
matter of willful ignorance.) To be accused of being a beneficiary is, as we 
know from earlier chapters, also to be accused of harboring aggressive 
wishes toward the victim that could have made one a perpetrator. Benefi-
ciaries can defend against this paranoia—we can call it perpetrator anxi-
ety—by separating feelings that can transcend time and space from their 
link to any action that must occur here and now. A beneficiary who cannot 
act, perhaps because the bad history is over, becomes a bystander, separated 
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by time, who can look back, perhaps with sorrow but without fear. He then 
becomes a mere successor to those who went before. ἀi s is, of course, the 
future that Human Rights Discourse promises beneficiaries after evil and 
how it helps them to repress their anxieties about having to pay because the 
evil persists. Compassion is thus both an affective symptom of such 
repressed anxieties and a mechanism of their repression through distanc-
ing in space and time.41

My model for understanding the beneficiary’s unconscious is Freud’s 
paradigm of melancholia as the symptom of a surviving child’s unconscious 
ambivalence toward a dead parent whose heir and successor he both wishes 
and does not wish to be. Here the melancholic’s inescapable sense of loss 
would be a defense against the child’s anxiety that he has gained through 
the fulfillment of whatever unconsciously hostile wishes he may have had 
toward the dead missing parent. In depression generally, according to 
Freud, the potentially guilty beneficiary transforms the suffering he might 
have wished on someone else into his own loss and identifies himself as the 
loser. By redirecting that hostility inward, he thus transforms himself from 
beneficiary to witness, deriving a perverse sense of worth and satisfaction 
from the merciless criticism that he—and he alone—directs against him-
self.42 Viewed as a defense, his sadness consists of redirecting hostile feel-
ings inward, toward himself, so that his mental image of his body substitutes 
itself for the loss his unconscious would have inflicted on another. ἀ e self-
inflicted suffering of Freud’s melancholic makes him feel bad, but in a reas-
suring way, because the real objects of his hostile feelings are others whom 
he no longer fears.

My view of posttraumatic politics throughout this book is similar to 
Freud’s view of how depression overcomes paranoia. ἀ e paranoia of the 
dependent child in Freud’s theory corresponds to the position of a benefi-
ciary who discovers his unacknowledged desire to have a victim. Depres-
sion defends against paranoia by repressing both the survivor’s hatred of 
his would-have-been victim and the fact that his internalized victim is 
destroyed by hostile wishes in the unconscious, where wishes are omnipo-
tent. For me, the Freudian unconscious corresponds to a realm in which 
wishes that are not morally avowable remain, nevertheless, politically intel-
ligible. What Freud describes as symptoms of depression correspond, in my 
view, to the obsessive self-reproach of beneficiaries who try to imagine the 
suffering of others by (now consciously) projecting their own body image 
into the (now fully historicized) picture of victimary identity.43 In the poli-
tics of historical memory, the original loss is now ongoing and irreparable, 
but only because, in the beneficiary’s mind, it has become his own loss. He 
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reminds himself to feel bad, but in a good way, because he suffers as though 
he were someone else. Freud’s theory of melancholia models the somatici-
zation of ethics that I have criticized throughout this book as a barrier to 
justice.

But the injustice of melancholia to the still external victim is obscured in 
Freud’s writing on the topic, which is concerned only with his patient, the 
melancholic, who is unable to mourn his internalized victim and move on. 
Identifying with and as the victim of the loss represses and perpetuates that 
patient’s ambivalence about being, rather, a perpetrator or beneficiary. But 
the object of those negative feelings is nothing outside the beneficiary’s 
unconscious mind.44 So we are not asked to consider whose primary loss 
the melancholic internalizes as his own loss or how this might affect ongo-
ing relations with the real (external) loser.45

When Freud writes generally about the clinical situation, however, his 
account is less one-sided. Here the position of the surviving victim—the 
object of aggression who lives on—is occupied by the analyst, toward whom 
the patient’s feelings are alternately paranoid (an unconscious perpetrator) 
and depressed (an unconscious beneficiary). Freudian therapy uses the 
feelings of victimization (“countertransference”) produced in the analyst 
to enable patients to overcome the paranoia of would-be perpetrators and 
live on as depressive, but otherwise accepting, beneficiaries of their given 
situation.

What does it mean to be the surviving victim of a patient who is ambiva-
lently both beneficiary and perpetrator?46 As a psychoanalyst of children, 
Donald Winnicott understood that he was the victim of their projected 
aggression in much the way a mother is. As the prototypical victim, the 
mother/analyst is, originally, an internal object that needs to become exter-
nal (“not-me”) so that the child/patient can be reconciled to dependency as 
the prototypical beneficiary without feeling subject to retaliation as a pro-
totypical perpetrator.47 To become separate in this way, the object that is 
“not-me” must be identified with whatever in the child’s mind can survive 
the aggression that would otherwise destroy “me.”48 By surviving his de-
structive wishes, the mother/analyst teaches the child/patient that he is not 
omnipotent and can use others without necessarily destroying them. ἀi s 
lesson can be an essential step in separating without guilt: “in some patients, 
the inability to use people leaves them trapped in a narcissistic lock.”49 ἀ e 
ability to use people is also essential to the psychic development of the rea-
sonably secure beneficiaries described in earlier chapters. ἀ ey, too, learn 
to regard their would-have-been victims as figures in their own transition 
to ethical maturity. ἀ ere is thus a similarity between Winnicott’s descrip-
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tion of “transitional objects” (such as blankets or teddy bears, which were 
once both “cuddled” and “mutilated”) and the former victims de- 
scribed in theories of transitional justice that allow beneficiaries to achieve 
a supposedly healthy separation from their past (p. 53). By allowing 
themselves to be used, Winnicott’s ethical victims create trust where there 
might otherwise have been anxiety about destructive (and ultimately self-
destructive) wishes (p. 61). In this model of “using people” as “trusting peo-
ple” (p. 61), the victim is relatively powerful (an adult/analyst) and the 
beneficiary is dependent (a child/patient). Here the beneficiary’s hostile 
feelings are transferred (through projection) to the victim, whose role is to 
“hold” them safely and thus build confidence in a robustly external reality.50 
Winnicott’s central thesis is succinctly stated by his biographer Adam Phil-
lips: “It is destructiveness, paradoxically, that creates reality, not reality that 
creates destructiveness.”51

But what is the victim-as-fiduciary to do with the hostile feelings that he 
or she holds in trust? In the special case of psychoanalysis (and perhaps 
also of parenthood) the victim of hostility protects the beneficiary from 
perpetrator anxiety. Successful treatment would not be possible if the ana-
lyst (in this case Winnicott) becomes so depressed by the process as to be 
incapable of expressing back the hostile feelings that are transferred to him 
as well as those that he generates on his own. But, as a victim, the good-
enough analyst must know when to transmit that transferred hatred back 
to the patient/beneficiary who must also learn how to “go on being” with-
out paranoia.52

Do such concepts shed light on what is right and wrong in Human 
Rights Discourse? ἀ e paranoia of beneficiaries is no less an obstacle to 
achieving social justice than it is to achieving reconciliation. To overcome it 
the victim must be good enough. But how “good” must the victim be? How 
much hatred can be transferred back? And in what ways must the benefi-
ciary be allowed to “go on being” without also being made to change? ἀ ese 
are, of course, the questions that might distinguish the projects of justice 
and reconciliation during transitional periods, even if they were to con-
verge in the end.53

In the meantime, however, we must ask in what ways the paranoia of 
beneficiaries should be treated differently in political analysis than it is in 
psychoanalysis, which is a special case because the only goal is to help the 
beneficiary. Comparing  most victim/beneficiary situations with this spe-
cial case goes some way toward explaining the political difficulties arising 
because the victims who exist outside the beneficiary’s mind are not acting 
mainly for his sake. We have earlier discussed “mock reparation” as a 
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“manic defense” (a “light-headedness” or “elation”) that comes when one’s 
split-off negative feelings are not held in trust by the victim but are merely 
disavowed in the self.54 But must affective disavowal always be a substitute 
for genuine reparative action toward the victim who exists outside one’s 
mind? Surely genuine reparation—assuming there can be such a thing—
would require an affective change of some kind before—and certainly 
after—a material change occurs. What is that affective change, and must it 
occur on both sides?

According to Human Rights Discourse, the upwelling of compassion in 
beneficiaries—their choice to be witnesses rather than bystanders—is itself 
a redistribution of affect. Many experts on transitional justice say that com-
passion breaks the cycle of grievance begetting grievance and suggest that 
material redistribution is morally valuable if and when it is grounded in 
compassion rather than fear.55 We must ask, however, whether cultivating 
feelings of compassion is still in the realm of therapy for beneficiaries rather 
than of justice for victims. How good could this be, even as therapy, if the 
effect of compassion is to stop being paranoid and become depressed?

melancholia and Compassion
ἀ ere are, of course, significant differences between Freud’s theory of 

depression, as discussed earlier in this chapter, and the concept of compas-
sion that underlies a culture of human rights. In compassion the depressive 
stops feeling sorry for himself and instead feels pity for the victimary object 
whom he now regards as a substitute for himself. Because this substitution 
is desirable, we consider compassion, unlike depression, to be a virtue—it 
makes feeling bad a good thing for us. But it does not necessarily benefit 
the victim who exists outside our projected feelings of pity, especially if 
these disguise an underlying contempt or disgust. ἀ e latter feelings are, of 
course. antithetical to compassion—the compassionate witness of Human 
Rights Discourse would disavow them and reproach himself were they to 
arise. But my argument is strengthened, not undermined, by the fact that 
compassion is asserted to deny uglier feelings. It is this element of implicit 
self-reproach that links compassion back to melancholia and to the para-
noia that precedes it.56

Once we understand that compassion takes a critical standpoint toward 
prior feelings of depression and superiority, we can see why it so easily 
unravels in times of stress. ἀ e compassionate witness is more than a mere 
bystander—his compassion gives him a claim to be trusted by surviving 
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victims whom he might otherwise fear. But that very compassion also 
makes him hyperaware of “bad” victims who make him feel suddenly unsafe 
by rejecting the melancholic incapacity for political action projected onto 
them. When the external victim presents himself as sufficiently aggrieved 
to pose a threat (for example, when the panhandler shows the face of the 
mugger), there is an immediate regression to paranoia. Here loss of com-
passion (and with it the “witness” position) presents itself as a new basis for 
fearing victims who no longer seem to be innocent. It should therefore 
come as no surprise how fragile a human rights culture can be nor how 
suddenly a beneficiary who is convinced of his own compassion can 
become a born-again persecutor.

ἀ oughtful advocates of human rights are aware that the link between 
compassion and social justice is easily broken. To protect the “true feelings” 
of compassion from such vicissitudes, they generally restrict it to physical, 
rather than social, forms of injury. It is with somaticized victimhood that 
the compassionate witness of Human Rights Discourse identifies. Somatici-
zation (the concern with innocent bodies) is to modern victimology what 
symbolization was to the ancient practice of sacrificing scapegoats to expi-
ate collective sins.57 In Human Rights Discourse we, as compassionate wit-
nesses, resist seeing the sufferer as a vicarious surrogate for ourselves, a 
human sacrifice from which we benefit. Instead, we project ourselves back 
into the image of starved, mutilated, genocided bodies whose suffering is 
fantasmatically our own. ἀ e compassionate bystander is no longer a bene-
ficiary who has a victim; rather, he is the witness that his imaginary victim 
wants.58

virtuous victims?
What would it mean to become the victim of (or as conceived by) a 

compassionate witness? Levi’s writing on Auschwitz, a masterpiece of post-
war political thought, strongly opposes the two contrasting accounts of 
victimhood as a source of virtue discussed in previous chapters: the first 
locates that virtue in resistance, the second in innocence.

ἀ e ethical virtue of victims who resist was most fully developed in 
Jean-Paul Sartre’s Being and Nothingness.59 ἀ at work, written in occupied 
France, portrayed passivity as a type of collaboration that refuses to recog-
nize itself as such. If passive collaboration is not innocent, according to Sar-
tre, neither is passive victimhood: we cannot be victimized against our will 
without also being victimized through it. ἀ ere is thus no such thing as a 
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surviving victim. When survivors consider themselves to be victims, they 
do so by denying that they made a choice to collaborate rather than resist. 
But the choice to resist is not something given by the historical context. For 
Sartre, it is, rather, a negation of context and would thus be no less available 
in Auschwitz than in any other situation.

Levi agreed with Sartre’s conceptual point that victims collaborate in 
their subjugation, but he did not find the kind of moral value in resistance 
to Auschwitz that Sartre found in resistance to the Occupation or to fas-
cism in general. For Levi, Sartre’s conception of moral liberation was itself 
an outcome of the war and was thus inapplicable to the camps. “ἀ e deeply 
rooted consciousness that one must not consent to oppression but resist it,” 
he says, “was not widespread in Fascist Europe.”60 Levi believed, moreover, 
that Auschwitz must be viewed, sui generis, as a political regime because its 
essential injustice was to demoralize its subjects and rulers alike. His pic-
ture of Auschwitz is best compared to classical paradigms of unjust rule61 
that contrast with paradigms of just rule: it is the polar opposite of the 
twentieth-century welfare state,62 aiming to make its inhabitants unhappy 
in every possible way—even those unnecessary to its utilitarian purposes, 
such as using their labor for war production.63 No moral victory can be 
gained here by refusing to be defined by one’s context.

But if Levi finds Auschwitz to have been an exception to the Sartrean 
claim that victims cleanse themselves through resistance, he stands more 
strongly against the alternative view that Holocaust victims should be 
absolved of any moral damage arising from the victimary context. Procla-
mations of victimary innocence have become an article of faith for post-
Holocaust Judeo-Christianity—a truth to which Holocaust martyrs testified 
by their death and survivors (like Wiesel) testify as living witnesses.64 Pope 
John Paul II embraced this view in 1979, praying before the cross erected at 
Auschwitz to commemorate the two Catholic saints who were martyred 
there.65 His view was controversial. Why, some asked, were these two deaths 
considered Christ-like, while the death of a million Jews at Auschwitz be-
cause they were Jews was not. Does it take a Christian saint to die for the 
Jews? Some criticized the pope from the opposite perspective, arguing that 
his equation of Golgotha and Auschwitz meant that the Jews were no lon-
ger merely Jews and thus no longer needed to convert.

For Levi, however, Auschwitz undermined the central assumption of 
postwar Judeo-Christianity: that the moral innocence of victims retroac-
tively glorifies the compassion of any would-have-been savior who now 
bears witness to it. ἀi s is why he describes passive salvation—what Chris-
tians call “grace”—as a source of shame for the passive victim whose suffer-
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ing becomes the basis of a former bystander’s newfound moral worth. Only 
by ignoring shame could the witnessing world believe that its compassion 
satisfies the victim’s desire to be found innocent (blameless). But to whom 
does this found innocence accrue—the victim or the witness? Compassion-
ate witnessing appropriates a surplus value (grief) produced by suffering 
that would otherwise have been wasted. If the witness (as would-be savior) 
did not find innocence, he would merely be a bystander.

Notwithstanding Primo Levi, the visual iconography of human rights 
turns bystanders into witnesses by calling upon them to become retroactive 
opponents of what they see. In the retrospective role of witness, the benefi-
ciary typically refuses responsibility for past evil. We didn’t do it, he insists. 
We wouldn’t do it, and reminders of it would make us paranoid except in 
times delimited as “transitional”—times set aside for compassion. Merely 
by surviving the victim thus provides involuntary therapy for beneficiaries, 
who become depressive rather than paranoid. But should they be depressed?

Just lucky
I have suggested throughout this book that beneficiaries of a now 

repudiated evil ought to question the continuing advantages they retain. 
Does their doing so mean that the evil lives on? My account of justice-as-
struggle presupposes that undeserved benefits derived from evil could be 
legitimately reappropriated to offset or remove the negative aftereffects of 
that evil itself.

Having argued this, however, it is past time to concede that it is good, 
prima facie, to be a beneficiary; that is, benefits from the past, even from an 
evil past, must be counted as presumptively positive aftereffects. To be sure, 
this presumption can be rebutted by invoking the equitable principle that 
no one should profit from his or her own wrongdoing. But situations of 
transitional justice are constructed, as we have seen, by distinguishing the 
beneficiaries of past evil from the perpetrators, those who did something 
wrong. Are continuing beneficiaries who remained bystanders just lucky 
that they did not become perpetrators? Is this why it is morally acceptable 
for them to keep their now admittedly undeserved gains? Is this why there 
should be no cost to them in acknowledging that their gains are unde-
served? ἀ e time after evil (and before justice) is, I have argued, a time 
when beneficiaries feel lucky.

By definition, there is nothing wrong with benefiting from luck. ἀ e ben-
efits of luck are always undeserved—that’s what being lucky means. Being 
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lucky implies that one has no ethical need to ascribe one’s good fortune to 
skill or virtue. It is therefore unbecoming for the lucky to act as though they 
had somehow earned the benefits they enjoy. ἀ e lucky should, perhaps, be 
modest, but they should not be depressed. ἀ ey are additionally lucky that, 
although their benefits are undeserved, there is nothing wrong with this. 
“Luck” is what we call those undeserved benefits that we get to keep with-
out guilt.

To say that benefits are, prima facie, good luck is to admit that that the 
existence of a baseline for historical justice is a matter of chance. We speak 
of “moral luck,” for example, when someone by chance avoids a disaster 
(perhaps a car crash) for which he would have been at fault and hence lia-
ble. If the accident did not occur, there would be nothing wrong per se 
about his retaining the benefits that he would have lost but for chance. We 
call this moral luck because it could have been wrong for him to retain those 
benefits under different circumstances in which his own conduct was 
exactly the same.66

Is birth a matter of moral luck in the sense that successor generations 
receive a windfall benefit that might have resulted from their own wrong-
doing, but that through sheer good fortune did not? ἀ ose who categori-
cally oppose historical justice across generations usually assume that it 
would be unjust to penalize a new generation that was lucky to have avoided 
guilt. ἀ e lucky winners of nonrevolutionary transitions (such as that of 
South Africa or the U.S.) might also claim that the miracle of national 
rebirth spared them from becoming perpetrators of injustice and thus 
removed the taint of wrongdoing from their retention of benefits. If being 
born is the basis of claiming to start with a clean slate,67 to be reborn is to 
claim that atonement has occurred—that one has recovered this moral 
innocence of birth without shedding the weight of memory. Is the reality of 
luck what Kleinian psychotherapy teaches children, its undeserving benefi-
ciaries, to accept and what the practices of transitional justice teach the rest 
of us?

ἀi s book is meant to challenge the assumption that generational change 
or spiritual conversion wipes the slate clean, transforming historical injus-
tice into mere good fortune. Ascribing good fortune to “fate” has always 
been the way societies separate the realm of moral luck from that of jus-
tice.68 ἀi s would seem to be a fallback position of beneficiaries of past 
injustice who no longer defend the systems that produced their gains but 
who believe that they are still lucky enough to retain them. Why should 
they be expected to disgorge their gains as aftereffects of past evil merely so 
that the evil will have no such aftereffects? Primo Levi would have asked 
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himself this general question when haunting a supposedly reborn Ger-
many. My answers in this book have not been general. I argue that traces of 
injustice are embedded in the structures of society and of unconscious 
desire.

But I must also state explicitly my assumption that such specific argu-
ments must be made—that a beneficiary position does not automatically 
raise questions of justice. ἀ ere is a sense in which good fortune is just life as 
it would be in the absence of such arguments—and only the greatest good 
fortune would allow a new generation to benefit from past injustice without 
being tainted by it. Is “just lucky” a plausible claim by survivors of a past 
catastrophe, whether natural or moral, who expect to keep the gains that 
resulted from it? I do not think this is a general rebuttal to claims of histori-
cal injustice—it is merely the default position in the event that no such 
claims are made. Historical beneficiaries would be lucky indeed, however, if 
it turned out that all such claims could be successfully rebutted.

ἀ e conception of justice adumbrated in this book is not merely about 
redistribution among groups existing at a single time or of a single genera-
tion. It is also, following Walter Benjamin (and perhaps Proust), a recovery 
of lost time. I argue in chapter 9 that the linkage between any two discon-
tinuous moments is optional—that it is in this respect a matter of chance. 
ἀi s means, however, that, as there are moments when beneficiaries who 
did nothing wrong are lucky, so, too, are there moments, perhaps of danger, 
when another moment flashes up as a time that has never really passed.

My answer to a happy-go-lucky view of history must not deny the moral 
importance of chance and discontinuity. It, rather, asserts the intertempo-
ral—or, more precisely, interevental—dimension of justice itself as an out-
growth of the beneficiary position and the anxieties arising from it. My 
argument in this chapter is that humanitarian compassion defends against 
the beneficiary’s anxieties by constructing him as a viewer who can choose 
to insert himself into the picture viewed. Twenty-first-century humanitari-
anism calls the beneficiary a bystander in order to recall him as a witness 
who will no longer look away from those who still suffer. ἀ e new, affective 
bond to be created between them is made possible by an act of memory 
that makes compassion in the present discontinuous with the past.

Historical memory thus conceived is more than a cautionary reminder—
like the warning label (“Poison”) on a bottle or a sign that says “Danger of 
Electrical Shock.” Here the danger is not that something bad might happen 
unless we are careful but that what has already happened might still be 
going on unless we remember. But, if we remember, what happens will be 
different—the point is conceptual, not instrumental—the memory itself 
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would make it different because we would be conscious of it happening 
again. Repressed by memory is the experience that it never stopped hap-
pening—that the past is unconsciously repeated.

ἀ e idea that one time is the real (or unconscious) of another time is, of 
course, central to psychoanalysis; it is no less central to the intertemporal 
conception of justice that underlies this book. I believe that historical disas-
ters heighten the salience of otherwise latent moments in the past and that, 
at these times, beneficiaries who considered themselves immune from lia-
bility are no longer so lucky. ἀ ere is, instead, a moral imperative—perhaps 
a new generational imperative—to restore justice while there is still time. 
Ascribing urgency to the time that remains is, I think, the moral meaning 
of disaster.

To the extent that the twentieth century was a disaster, how should its 
survivors behave? Although the ship of state is a common metaphor in 
political theory, few political theorists have started with the shipwreck.69 
Yet shipwrecks are a legal metaphor for disasters occurring outside the 
scope of political sovereignty and salvage is the form of justice that follows 
such disasters, even as piracy is the paradigm of unjust salvage by those 
responsible for the shipwreck.70 Levi’s metaphor of “saved” and “drowned” 
puts him in the position of an “ancient mariner” interrupting the celebrants 
of Europe’s postwar feast. Are they legitimate salvors of the wreckage left by 
Nazi piracy? We cannot take this metaphor too far.71 Although the Allied 
powers prosecuted Nazi leaders as pirates, the postwar Occupation regime 
struck a balance between what lawyers would call rights of restitution and 
rights based on “adverse possession” that allow beneficiaries of unjust acts 
to keep their gains.



Beneficiaries as survivors
I have argued throughout this book that something more should be 

expected of surviving beneficiaries whose unjustly acquired gains continue 
to appreciate in value after the perpetrators of past evil have been defeated. 
ἀ e time has come to ask whether we have, or can develop, the conceptual 
tools required to redistribute accumulated wealth for reasons of historical 
redress.

Most legal theorists who have difficulty imagining a feasible scheme of 
reparative justice assume that its goal must be to compensate victims for 
their loss. It is one thing, they say, to compensate the victim of an accident 
for financial and physical injuries; it is quite another to figure out the loss 
resulting from near-term failure to compensate if a lawsuit were to be 
brought several generations later. On the one hand, there would be too 
many intervening causal variables to know how well off the plaintiff and 
defendant would be but for the accident; on the other hand, the experience 
of being wronged (and wronging) vitiates over time and vanishes between 
generations. ἀi s is why the law generally cuts off tort-based remedies with 
statutes sharply limiting the time in which they can be claimed.1

If and when there are political reasons to recognize historical injustice 
through something called “reparations,” most writers on the subject urge 
that these be seen as minimal and symbolic rather than as compensation 
for continuing loss.2 In many such cases, they suggest, the decay of mem-
ory would normally count against reparative justice and only counts in 
favor when historical “memories” are stirred up to remind people of what 
they would otherwise no longer remember. ἀ e political mobilization of 
victimary identities tends to give claims to reparation a legitimacy that 
trumps their illegality under statutes of limitations. But accommodating 

8
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such claims, however necessary, should never be confused with compensa-
tion for past injury, much less with a broader restoration of social justice 
going forward. ἀ e first reason to avoid such confusion is that, with the 
passage of time, many intervening causal factors would explain today’s 
social outcomes—and thus many paths to the present could have led to 
different distributions of advantage and disadvantage. Second, there is the 
question of what would have happened had full compensation been paid 
on the spot: Would it have been wasted by the recipients or lost in the  
next historical catastrophe rather than invested safely in a risk-free debt 
instrument on which interest has continued to compound until this  
very moment? Finally, there is the problem posed by the concept of com-
pound interest itself, which (according to the formula) accumulates expo-
nentially over time. How could the resulting “debts” ever be paid as the 
time gap increases from acknowledged injuries due to the Holocaust, 
North American slavery, the Spanish Conquista, or the sack of Carthage? 
And why should they be paid at any given moment if they become increas-
ingly valuable to those who hold them as time goes on? Such potentially 
irresolvable problems are intrinsic to a loss-based model of reparative 
justice.

But we need not stumble on such problems if we begin with a gain-based 
model of reparative justice. Here, the primary burden would be to figure 
out who should pay and how much; only then would we need to find some-
one with an arguable right to get paid. Only then would we ask under what 
contingencies, and at what price, the right to retake unjustly held gains 
could actually be exercised.

Law students typically learn to address such questions in classes on 
“property,” rather than on “torts” or “contracts.” Many property law text-
books start with cases on “adverse possession,” which are really about the 
occupation of someone else’s space—how de facto possession, perhaps by 
force or fraud, becomes de jure entitlement. (ἀ ese cases are often about 
squatters, but they might just as well be about colonial conquest and settle-
ment.)3 ἀ e question typically posed in such cases is whether “property 
law” allows a remedy against the unjust occupant or cuts it off. In the latter 
instance, the occupant is said to have acquired ownership constructively (by 
operation of the law), rather, for example, than contractually (by transfer 
from the previous owner). Students thus learn that, although much prop-
erty is acquired contractually (through the operation of contract law), the 
specific province of property law is to address that which is not. Such prop-
erty is typically acquired through cutting off remedies (cases of adverse 
possession, right of conquest, etc.) or through granting them (for example, 
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by ejecting an illegitimate occupant or possessor and returning the lost 
property along with any gains to its “rightful” owner).4

One way of understanding the creation of market societies (at least of 
free markets in land) is thus to say that their establishment cuts off legal 
claims based on the feudal “estates in land” and that doing so appears justi-
fied, retrospectively, as a politically necessary remedy for the injustice of 
feudalism itself. ἀ e historical development of common law property could 
thus be conceived as a way for English courts to treat feudalism as some-
thing that was historically past while recognizing its continuing effects on 
wealth. I do not claim here that fully marketable freehold land titles came 
about in this way. I contend, instead, that one reason for their presumed 
sanctity in market societies is that the legal creation of bourgeois land titles 
could have been remedial (and was so interpreted once feudalism was gone). 
Property law is thus the precontractual foundation of market societies 
(their account of how unowned things come to be owned) and is thus dis-
tinguishable from contract and tort law (how owned things can be trans-
ferred or damaged) insofar as it retains the possibility of “restitution,” which 
is a nonpossessory right created through the operation of law as a remedy 
for past injustice.5

By the early twentieth century, property law—as the historically 
grounded part of legal education—treated three types of backward-looking 
justice as “restitution.” ἀ e first is an undoing of the past that sets things 
right, for example, returning something zwrongfully or mistakenly taken to 
its rightful owner, fully restoring the status quo before the injustice 
occurred. A second type of legal restitution is compensating the victim for 
his economic loss, much like a tort remedy (which is generally incorpo-
rated into the teaching of property as a way of limiting restitutionary dam-
ages).6 ἀ e third type of restitution occurs when it is unjust for beneficiaries 
of wrongdoing to keep the portion of their accumulated gains that exceeds 
the damages their surviving victims might claim. Here the legal remedy is 
disgorgement of ill-gotten gains whether or not victims of the wrong sur-
vive and even if successors to their claims could not directly prove indi-
vidual losses in an equal or greater amount.

For the purpose of this book, a gain-based approach to reparative justice 
is central because it directly addresses the circumstances in which the ben-
efits of past injustice have been cumulative, in which an ever decreasing 
number of the direct victims survive, and in which individual victims 
would have difficulty proving losses on the scale of the cumulative gains 
that were thereby produced. In this respect, gain-based remedies differ 
from loss-based remedies, which typically require proof of direct causation 
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to establish liability—my action (whether gainful or not) must be shown to 
have caused your loss.7 Freed of this constraint, a gain-based approach to 
restitution would allow recovery from the beneficiaries of past injustice 
long after the perpetrators are gone, sometimes even generations later.8 ἀ e 
underlying theory is that a component of present-day social advantage is 
attributable to a past wrong and that this component can be continuously 
valued, up or down, under changing historical circumstances.

From the gain-based perspective of “unjust enrichment” remedies, it is 
always worth asking whether systemic versions of reparative justice are 
appropriate, even if only as partial steps toward distributive justice, and 
also whether claims for reparations could be justified, even beyond those 
necessary to achieve equality. I think that economic equality (socialism) 
might set an effective limit on the value of claims to historical reparation 
and will explain why at the end of this chapter. First, however, I argue that 
restitutionary remedies are central to the functioning of property-based 
societies, and that we have ample conceptual tools for providing them. 
Most remarkable is how infrequently these tools are used to address the 
kinds of issues discussed in this book. ἀ e reason, I think, is that beneficia-
ries of past injustice tend to undervalue such claims and that their potential 
owners—the successors in interest to victimary identities—do not under-
stand that their value fluctuates over time.

Property and Restitution
ἀ e law of property defines, as we have seen, the side constraints that 

the justice or injustice of a past, such as feudalism, will place on present 
and future distributions of wealth.9 In postfeudal societies, as we have seen, 
the property rights of present asset holders are often used to cut off res-
titutionary claims against current possessors who are well settled in their 
use.10 ἀ ere is thus a presumption in favor of leaving possession of prop-
erty undisturbed when the possessor has committed no (new) offense and 
is using the property productively. In the exceptional cases in which the 
repose of the possessor is disturbed in the interests of historical redress, 
restitution takes the form of returning an asset presently possessed by 
another or by creating a new asset considered its equivalent.11 All property 
regimes strike a balance between a forward-looking interest in repose and a 
backward-looking interest in redress.

In functioning markets, property rules also determine who must pay or 
be paid for future benefits or harms that result from the mutual interaction 
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of endowment holders. ἀ e economist Armen Alchian explains that “prop-
erty rights are not private”; rather, they determine “the divergence between 
social costs and private costs.” ἀ e “ability to ‘use’ other people’s resources, 
and thereby remove their options, enables one to make other people bear 
part of the costs of one’s decisions.” Behind Alchian’s free market individu-
alism lies an implicitly collectivist assumption that costs and benefits are 
always jointly caused, and that property rules determine how these “costs 
are divided between the decision-maker and outsiders.”12 Property rules 
thus determine who must pay or be paid to avoid collective costs or to pro-
duce collective benefits, or both, and thus determine the degree to which 
the “external” (social) effects of his resource use will be “internalized” and 
thus “made private” (my emphasis).13 In this sense free market economics is 
founded on projection and introjection (the self as other, the other as self) 
under conditions that presuppose an underlying “jointness of beneficia-
ries.” Although most economists refrain from characterizing the “invisible 
hand” in psychoanalytic terms, they assume that

the use everyone makes of his own marketable goods depends on the prefer-
ences and desires of other people. When one uses goods, he must reckon with 
the gains he otherwise could have. Sometimes this inducement feedback is 
called “internalizing the external effect.” In essence, much of economic theory 
concerns the allocation of the uses of economic goods by internalizing exter-
nal effects.14

In determining the degree to which externalities must be internalized, 
property rules are both the foundation of free markets and the theoretical 
exception to the claim that markets minimize the social costs of individual 
decisions. Property rules thus function within market theory (like property 
law in legal theory) to establish the continuing effect of the past in limiting 
the otherwise most efficient use of resources—which, if there were no bad 
history, would be a bad thing, but could be a good thing if property rights 
were originally created as a matter of remedial justice that could not be 
accomplished all at once or even in a single generation.

Here, as elsewhere in this book, we can see the interaction of normal and 
countervailing conceptions of how fundamental institutions operate. ἀ e 
ostensibly normal principle of the market is that endowment transfers 
occur through bargaining that leaves both sides better off. But a counter-
principle is required to cover cases of noncontractual (involuntary) trans-
fers. ἀ e rules governing those transfers are of two basic kinds. Rules of  
the first kind, liability rules, require the taker to pay just compensation for 
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the loss suffered by the initial endowment holder. ἀi s effectively allows the 
taker to keep whatever incremental gains are left over, implicitly rewarding 
nonconsensual transfers that create new wealth and penalizing those that 
do not. Rules of the second kind, now generally called property rules, give 
the endowment holder the choice of refusing the transaction even with 
compensation.15 As a purely legal institution, the market is thus constituted 
by an initial set of endowments governed by property and liability rules 
that determine when one must pay to impose external diseconomies and 
when one must be paid not to do so. ἀ e present answers to these legal 
questions largely determine the social distribution of wealth—which can, 
in principle, be changed, according to market theory, without raising “social 
cost” through inefficiency.16

My suggestion in this chapter is that historical injustice should be 
viewed, primarily, as a form of property—the creation of an asset—rather 
than as personal liability for a harm, but, in order to explain this, I must 
next distinguish between property as a right and as a remedy. ἀ e legal 
effect of asserting a right to property is generally to limit the remedies avail-
able to others for the harms one causes through the otherwise beneficial 
use of that property. What if another benefits by violating one’s property 
right? ἀ e remedy might be either property reducing or property creating. 
In a property-reducing remedy, damages are limited to the plaintiff ’s loss, 
and any surplus benefit from this involuntary “transaction” will remain 
with the violator. But if such a forced transaction would have been unjust 
and not merely illegal (even the law makes this distinction!), then the sur-
plus is awarded to the plaintiff through the creation of rights in rem, essen-
tially a new asset, that can appreciate in value and be claimed by and against 
successors in interest.

Whether or not new property could have been justly created in a Lock-
ean State of Nature,17 we know that it can be legally imputed as a conse-
quence of wrongdoing. ἀ e notion that existing property might already be 
remedial explains its significance in market societies as the fundamental 
constraint that past history places on the present. Because the property 
holder is (or might as well be) a survivor of past injustice to whom restitu-
tion was granted, infringing on his claims could be like reopening a healed 
wound. ἀ ere are many sectors of society in which heritable property rights 
provide their present holders with revenue streams traceable to some long 
past injury or usurpation. ἀ e supposed legitimacy of such rights is histori-
cal, and the political arguments for respecting them are not intrinsically 
stronger than the arguments for creating new property to reverse a histori-
cal injustice.18 ἀi s is why policies of restitution are consistent with the moral 
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framework of respecting property and why successors in interest to those 
who were dispossessed of land or labor by force or fraud could be endowed 
with assets held by interlopers and their successors in interest. Property 
owners are often in a position to force others to deal with them so as not to 
repeat bad history. So why not counteract the ongoing wealth effects of his-
torical injustice by creating legal estates in property for disadvantaged 
groups? ἀ e present possessors of revenue streams, however innocent of 
personal wrongdoing, would have to give way when restitution is required.

ἀ ere are often plausible counterarguments to be made against granting 
the remedy of restitution. ἀ e first is that those endowed with remedially 
created property would seek economic rents from present asset holders, 
and could thus, like feudal lords, enjoy windfall (undeserved) gains that 
have nothing to do with distributive justice in its ordinary sense. A further 
objection is that remedies such as tribal reservations of land or of places 
 in university)[19] would lead to market inefficiencies unless, for example, a 
Native American woman were allowed to sell back her own remedial rights 
to preferential treatment (and even those of future generations) to a benefi-
ciary of past injustice at a price he could afford to pay. ἀ e long-term effec-
tiveness of the remedy would then depend on how much the first generation 
is paid for giving it up and what is done with the proceeds.

Both these potential objections to remedially created property apply to 
property in general—their kernel of truth is simply that market efficiency 
sometimes disfavors enforcing property rights that reduce the opportuni-
ties and incentives to bargain, as entailed feudal property once did.20 ἀi s 
point is echoed by some liberal theorists, such as John Rawls, who assume 
that the normal path of distributive justice in a democracy is to weaken (by 
interpreting it as minimal) the veto power of all claimants to property and 
that the large-scale creation or transfer of property would occur only dur-
ing changes in what he calls “the basic structure” (the legal framework of 
the state and economy) that are typical of democratic revolutions.21

Property creation is not, however, limited to revolutionary situations. It 
is also available as a partial remedy for historical injustices that cannot or 
will not be reversed. At a time when the British Crown was giving land 
grants to the colonizers of North America, indigenous occupants some-
times requested and received in the form of property a portion of the land 
that had been taken in the name of the Crown.22 Had such property grants 
been more extensive, and more scrupulously honored, their cumulative 
proceeds might have curtailed the differential benefits accrued by settlers 
and, at least conceivably, left indigenous property holders better off than 
they would have been had there been neither conquest nor the economic 
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development that followed. But this opportunity for justice was not forever 
lost. A similar result could be replicated today by creating a fund that mod-
els retroactively the hypothetical present value of the endowments of which 
indigenous peoples were unjustly deprived and which have subsequently 
enriched the present holders as a direct consequence of indigenous impov-
erishment. We should therefore consider more closely the mechanisms 
other than constitutional change through which the benefits of past injus-
tice might be disgorged.23

ἀ e textbook wrongs that call for restitution include unjust enrichment 
through coercion, conversion of property, dispossession of or trespass to 
land, negligence, mistake induced by fraud, fraudulent misrepresentation, 
breach of trust, usurpation of office, and so forth. Restitution may be 
awarded to plaintiffs even in the absence of defendant wrongdoing in cases, 
for example, of innocent misrepresentation, benefits voluntarily conferred 
by mistake (whether or not upon request), gratuitous transfers (whether or 
not made in reliance on a relation), innocent conversion of chattels, min-
gling one’s funds with a wrongdoer (or withdrawing commingled funds), 
mistaken gifts, mistakes about a legal duty, mistaken payments, and even 
plaintiff’s accounting errors. Claims for restitution in quantum meruit allow 
recovery of unjust benefits from another’s labor or service24—a broad cate-
gory that includes outright enslavement, false imprisonment, failure to pay 
for improvements to property and noncompensation for unrequested, but 
beneficial, interventions (such as acts of rescue, provision of medical care 
to the unconscious, and sometimes even the unsolicited rendering of legal 
services).25 Although the core legal meaning of restitution is disgorgement 
of unjust gains,26 this remedy is not limited to gains acquired by unlawful 
means.27

What, then, counts as restitution? It could be merely a return of what was 
lost, such as specific property, or a recovery of costs that were incurred as in 
a rescue, ἀ e core idea, however, is to do an explicit or implicit accounting 
that connects the gains of the defendant to the losses of the plaintiff in a way 
that supplements the separate accounts maintained by each. ἀ e ability of 
the law to “trace” assets means that restitutional remedies that do not simply 
return property can, instead, create a beneficial interest in an asset or fund 
that has grown in value owing to the original injustice or in close correlation 
with it.28 Once this has been done, disputes about the remedy depend upon 
proving a counterfactual proposition (that the enrichment of the defendant 
would not have occurred but for the impoverishment of the plaintiff) or a 
factual proposition (that the enrichment of the defendant occurred through 
impoverishing the plaintiff—or both).29
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Although there are many forms in which the surviving body of an injus-
tice can be recovered,30 the most general is as the corpus of a constructive 
trust in which the wrongdoer is treated as a fiduciary holding assets on 
behalf of the plaintiff.31 According to Judge Benjamin Cardozo,

A constructive trust is the formula through which the conscience of equity 
finds expression. When property has been acquired in such circumstances 
that the holder of the legal title may not in good conscience retain the benefi-
cial interest, equity converts him into a trustee. . . . Constructive trust is then 
the remedial device through which preference of self is made subordinate to 
loyalty to others.32

Cardozo’s description of constructive trusts is presented here as a necessary 
element in the legal underpinning of market economies as such.33 We have 
already seen that markets do not require that all injuries to property must 
lie where they fall as, for example, competitive injuries do—some injuries 
must be compensated.34 ἀ e possibility of a constructive trust completes 
the picture by creating a double view of the present—seeing it simultane-
ously as it is and as it might have been. Although courts are reluctant to 
award restitution in a wide range of cases where the law encourages parties 
to bargain,35 it is an available remedy in cases of exceptional culpability, and 
for wrongs that might be profitable because the victim was not at the table 
to bargain.36

ἀ e possibility of restitution, therefore, provides an effective counter-
principle within market theory itself through which a duty to have bar-
gained with one’s victims can be retroactively enforced. Unlike in personam 
remedies in tort or contract, a cause of action for unjust enrichment allows 
a plaintiff to proceed even when the original wrongdoer can no longer be 
named as a party and even when the proceeds of the original asset are col-
lectible only in a different form. Because restitutionary remedies create 
rights in rem, the effect is to make what was already someone’s property 
legally available for redistribution, but only according to criteria that are 
themselves property based.

ἀ e legal effect of tracing assets into a constructive trust is a double (par-
allax) view of the separate accounts, and thus the economic positions of the 
gainer and the loser,37 which become reversible, first potentially (in order to 
consider the case) and then actually if the plaintiff prevails. ἀi s is not 
merely a reversal of fortune—one windfall undone so that another can 
occur; it is a form of justice that can come only after injustice and is thus 
more reflexively, and deeply, just than the prior status quo, which can now 
be seen both as it is and as it might have been.
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Restorative Justice and Reparations
Can a conceptual understanding of property-creating remedies in 

private law help clarify what “mass restitution” might mean as a component 
of large-scale social transformation in the direction of justice? A number 
of legal scholars have debated the analogy between micro- and macro-
applications of the concept of “unjust enrichment.”38 ἀ e obvious problem 
is that imputing a “constructive trust” directly addresses the question of 
“who benefits” from an ongoing injustice without necessarily considering 
whether the injustice would, or even should, continue were its beneficiaries 
to change. By commodifying past injustice, restitutionary remedies may 
give successful plaintiffs (former victims) a beneficial interest in continuing 
a harmful practice.39 Would such harmful practices cease, or change for the 
better, if they had different beneficiaries? Or would a change in beneficia-
ries be sufficient to render them just?

Such questions recapitulate venerable debates in the history of socialism, 
conceived as a remedy for the injustice of capitalism. One strand of social-
ism argues that the moral problem with capitalist relations of production is, 
quite simply, that the wrong people benefit. A variant of this view suggests 
that, if the revenues flowing from capitalist production were collectively, or 
publicly, owned, the system itself would change through voluntary action of 
its new owners. ἀ e socialist countertradition, no less venerable, is that the 
benefits produced by capitalism are intrinsic to the unjust relations of dif-
ferential wealth and power that it reproduces. A variant of this view is that 
many of these benefits are in fact “relational” goods—forms of social advan-
tage that would cease to be benefits if everyone possessed them equally.40

Parallel issues arise at a lower level of social analysis—for example, in 
recent litigation against tobacco companies. Is the problem that tobacco 
use is both harmful and addictive or that the wrong people profit from it? 
Suppose that successful plaintiffs, smokers and their heirs, end up with a 
share of the companies’ profits. Does this imply that tobacco companies 
could have avoided wrongdoing by issuing stock options to dying smokers 
that could eventually be exercised by their heirs? If so, a tobacco industry 
run as a consumer cooperative41 with extra shares for heavy smokers could 
do no wrong no matter how dangerous its products.42 ἀ ose who argue that 
the wrong consists of producing addiction and disease might conclude that 
no one should profit from such a product, and regard it as perverse to give 
those profits to the very smokers who should, rather, be deterred. 

But, if anyone is going to profit from societal harm, why should it be the 
survivors of those who smoked? Tobacco is a product for which society 
already pays a high cost, and which it might well have prohibited if large 
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markets for it did not already exist. If such concededly harmful products 
are allowed to exist, why not confer the benefits from selling them on 
descendants of slaves or remnants of aboriginal peoples ἀ ey could then 
benefit from society’s willingness to indulge, rather than reward, those sins 
it considers venial, namely, the addictive behavior of smokers themselves. 
By extension of this reasoning, we might also deal with the issue of pres-
ently prohibited products, such as marijuana, not by legalizing it outright 
but, rather, by giving “First Peoples” a regulated monopoly to grow and sell 
it.43 If we are going to have a marijuana “problem” anyway, why not suffer it 
for the benefit of First Peoples?

Such thinking is not new. In medieval Europe, as we have seen, the 
Catholic Church was largely funded by selling absolution from guilt at a 
near-monopoly price—there was little expectation that sinners would 
compensate those adversely affected by their conduct. Our present discus-
sion suggests that there may be something right about recapturing the 
windfall gains from presently harmful activities (such as manufacturing 
cigarettes or causing pollution) as a penance paid by society as a whole for 
past injustice—a form of purgatorial practice, like the medieval sale of 
indulgences. Today a similar approach to repairing past evil is reflected in 
the idea that gaming licenses should be granted as a quasi-monopoly from 
which dispossessed indigenous peoples, and only such groups, should be 
allowed to profit. If anyone should be allowed to throw off externalities 
without compensation, so the argument goes, it should be those who have 
suffered ongoing impoverishment as a result of some originary injustice. 
ἀ eir restitution would consist of the license to impose certain costs on 
society that would in legal parlance “lie where they fall.” ἀ e reparative 
effect of the license thus allows its victimary possessor the excess profit 
that comes from not paying for costs that they impose on others (Alchian’s 
“external diseconomies”).

Gaming is not the only social nuisance that can be swept into a program 
for correcting past injustice. Suppose that, by way of reparation, a successor 
state conferred on indigenous peoples an exclusive license to pollute land 
that was unjustly taken from them. ἀ e result is that all present polluters 
would henceforth have to pay them at the going price for permission to 
continue. Perhaps the total amount of pollution would then be less because 
the price would be higher, because it would be a monopoly price. But the 
price would not necessarily be higher, and, adjusted for price, the total 
social cost of pollution (or other nuisances) could remain unchanged by 
reparative justice—the only necessary difference would be in who pays and 
who gets paid for changes in the amount of pollution.
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What would have changed if pollution levels remain the same? After 
reparative justice, one might argue, we would live in the purgatorial state of 
a deservedly bad environment. By this I mean that we have an environment 
worse than we would legislate for ourselves if no one could claim residual 
rights traceable to that injustice. Such arguments are often made, but rarely 
at the level of generality I have suggested. Sometimes they focus on tradi-
tional Native American practices, such as hunting now endangered species 
or using drugs that are now prohibited (peyote or cannabis). But is the 
point of exempting First Peoples from environmental regulation we apply 
to ourselves that we want them to go on as far as possible as though we set-
tlers were not here?44 Such claims could be stated as a limited license to 
harm our environment without paying for the external diseconomies that 
they cause.45 When we let the ongoing victims of historical injustice inter-
nalize economic externalities of the kind described by Alchian, we implic-
itly concede that remedial justice itself is the strongest property-based 
rationale for continuing such harmful activities. In a well-ordered society, 
with no bad history, we would normally assume that no one has a privilege 
to ride roughshod, either literally or metaphorically, over the interests of 
others. Proponents of retroactive justice must thus argue, in effect, that 
First Peoples have a legitimate right to destroy our commons in much the 
same way that, for example, French aristocrats illegitimately (claiming droit 
de seigneur) rode roughshod over the crops of peasants while on foxhunts.

Although such purgatorial practices provide a way for the living to pay 
for past sins, they do not fully address what victimary identity wants. It 
could add insult to injury, for example, if present-day Turkey were to 
address the Armenian genocide by granting individual Armenians (or 
Armenian organizations) exclusive licenses to operate casinos at resorts in 
a society that generally disfavors gambling on religious grounds. Would it 
be equally insulting to give Jewish organizations exclusive rights to all com-
mercial uses of the Swastika and the right to license what might be consid-
ered the Nazi (and Holocaust) “brands”? Economic windfalls that treat 
genocide as conferring a more or less exclusive right to profit from geno-
cide are not redress themselves. ἀ e wrong of slavery is not redressed by 
treating it retroactively as wage labor—just as the wrong of rape would not 
be redressed by considering it as involuntary prostitution that should, at 
least, have been paid. ἀ ere must also be, as we have seen throughout this 
book, an element of moral victory for victims—a judgment in their favor—
without which redress would merely make “forced transactions” in the past 
a little more acceptable going forward. A gesture of acknowledgment is 
essential for reparative justice to occur.
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But reparative justice would be impossible if it could be entirely gestural. 
No one has suggested, for example, that the U.S. government’s 1988 payment 
of $20,000 to individual Japanese Americans who had been illegitimately 
interned forty-six years earlier constituted compensation for their loss; nor 
was there an attempt at restitution of their forcibly abandoned property or 
disgorgement of the unjust gains that were later accrued from it. ἀ e token 
lump sum payments were, primarily, a way of touching those still marked by 
that injustice with an act of apology. ἀ eir admitted insufficiency was said to 
strengthen that message on the grounds that paying more than token repa-
ration would have focused attention on the amount rather than the gesture. 
But in most cases a reparative gesture would not come off if clearly identifi-
able windfall gains from the underlying injustice were left undisturbed. For 
a wrong to be redressed, any windfall benefits traceable to it must be expro-
priated, which makes unavoidable the question of how, and to whom, the 
proceeds should be redistributed so that justice will be served.

Is there anything to be learned from other attempts at reparative justice 
that have occurred in recent years? Although such reparation schemes are 
metaphorically based on private law concepts, they are generally created 
and paid for by governments in contexts where litigation is likely to be 
barred by statutes of limitations, sovereign immunity, and judicial doubts 
about the standing of named plaintiffs to claim the proceeds of past wrongs 
and about the liability of named defendants to pay. Comparisons among 
these schemes tend to treat them as policy and to stress issues affecting pol-
icy design. Scholars thus ask whether the historical wrongs (or harms) are 
discrete or continuing, whether the payout should be lump sum or ongoing, 
and whether finality is either a desirable or attainable goal in such matters.46

A further question is whether and how to regulate the social conse-
quences that follow from clarity can be achieved by considering broader 
forms of social remediation as forms of restitutionally created property. If, 
for example, remedial rights of access to elite higher education (such as 
preferential admission) could be sold on the market by members of the 
restituted group, the price of an elite education would go up for those who 
are willing and able to pay. Would this be better for all members of the pre-
viously disadvantaged group than allowing only some (perhaps the least 
disadvantaged) preferential access to the most highly valued opportunities? 
Or would it perpetuate the kinds of inequality that were to be remedied by 
increasing, rather than reducing, the wealth gap attributable to elite higher 
education? ἀ ere is a tension here: on the one hand, remedially created 
property rights must be marketable if they are to be valued within a single 
generation; yet, as claims to historical redress, they must also be descendible 
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across generations. It would seem that the feudal ideas of “reversionary” 
claims and “life estates,” still central to the law of trusts, are also applicable 
to questions of restitution for historical injustice.

My purpose in this chapter is to bring these core doctrines of property 
law into greater coherence by arguing against the grain that historical jus-
tice—justice across time—is entirely conceivable to market societies that, 
nevertheless, resist it.

Compounding Damages
ἀ e most heavily studied examples of reparations and restitution 

are those involving Holocaust victims,47 where the harms were historically 
discrete and the victims, perpetrators, and beneficiaries clearly identifi-
able. ἀ e Holocaust example is invoked by some to demonstrate the lim-
ited conditions under which reparations programs are feasible; others cite 
the Holocaust to establish precedents for similar measures to make repa-
rations for atrocities, such as U.S. slavery, that were responsible for even 
more deaths, suffering, and accumulated wealth over a much longer period. 
From the perspective of this chapter, we can see that these otherwise valu-
able studies presuppose a damages-based, and not a property-creating, 
remedy; they then deal with the history that comes after by calculating 
compound interest on what the original damages should have been.

ἀ e best-known proponent of such an approach is Randall Robinson, 
who argues that the legal standards rightly established to provide restitu-
tion in Holocaust slave labor cases make it inexcusable to ignore the bill 
run up during 246 years of U.S. slavery.48 In presenting that bill, Robinson 
relies heavily on the earlier work of Robert Westley, who itemizes the origi-
nal, recurring, and compounding costs of that history to African Ameri-
cans based on the same formulas used to compensate Holocaust survivors.49 
“Let me try to drive the point home here,” says Robinson:

ἀr ough keloids of suffering, through coarse veils of damaged self-belief, lost 
direction, misplaced compass, shit-faced resignation, racial transmutation, 
black people worked long, hard, killing days, years, centuries—and they were 
never paid. ἀ e value of their labor went into others’ pockets—plantation own-
ers, northern entrepreneurs, state treasuries, the United States government.

Where was the money?
Where is the money?
ἀ ere is a debt here.50
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Developing Robinson’s theme of white hypocrisy, Westley reflects in a 
more recent article on why U.S. courts have dismissed lawsuits seeking res-
titution for black slavery, despite allowing recovery for the forced labor of 
deceased Nazi victims. According to Westley, black slavery in the U.S. is 
still considered under a simple tort model in which injuries and liabilities 
are nondescendible. ἀ e reason for this difference, he argues, is the “implicit 
devaluation of people of African descent” and not, he suggests, the oft-cited 
inability of courts and legislatures to evaluate much larger claims over 
much longer periods.51

ἀ ere may be hypocrisy, and worse, in allowing Holocaust reparations 
to extend in the form of pension benefits to children of survivors in ways 
that were not considered for the immediate descendants of slaves, most of 
whom never even got their “Forty Acres and a Mule.” But in focusing on 
white racism, Westley ignores the deeper question of whether a modified 
“damages” model (extending to offspring) is a more appropriate remedy for 
historical slavery than the construction of a financial asset that indexes the 
resulting inequality. Should Holocaust survivors and their heirs have been 
given a major financial interest in Europe’s (or at least Germany’s) postwar 
industrial growth? Should surviving Jews in Eastern Europe have been 
allowed to profit from communism by running enclaves of capitalism 
within it? ἀ e particular history of European anti-Semitism, leading to the 
Holocaust, would have precluded discussion of capitalism and profiteering 
as remedies for Jewish suffering, even though a significant part of the moral 
entitlement that accompanies newly established capitalism is rooted in a 
sharp sense of grievance over the oppression that came before.

But, as suggested earlier in this chapter, remedially created property 
tends to bring out some of the less morally appealing characteristics of cap-
italism. ἀi s underscores the ways in which greater license (in the moral 
sense) is an often plausible remedy within capitalism for its past inability 
to regulate itself. Later in this chapter I consider whether alternative, social-
ist, remedies can be crafted that reduce inequality rather than increasing 
license, but first I must elaborate another difficulty with the damages 
approach, mentioned earlier in this chapter—that the passage of time 
makes proof of damages more tenuous.

We have already seen that Robinson and Westley deal with the passage 
of time by first assuming that damages for slavery were entirely backward 
looking and that, if these damages could have been calculated on the spot, 
this amount could be treated as the principal on which compound interest 
is still accruing. “Each year,” Westley argues, that “the government fails to 
pass Black reparations legislation the debt increases rather than diminishes 
and the obligation to redress wrongs inflicted on the Black community 
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becomes more difficult to satisfy.”52 ἀi s claim—that there is still a running 
debt—assumes that the horrible price of Civil War itself did not, as Lincoln 
said in his Second Inaugural, spend down “the wealth piled up by the 
bondsman’s two hundred and fifty years of unrequited toil.”53 Lincoln here 
raised a general question about the measure of damages for historical injus-
tice: Should the cost paid by beneficiaries to end it offset, perhaps fully, the 
recompense still owed to victims? Westley, and other proponents of black 
reparation, need not answer Lincoln’s point by claiming that the Civil War 
did not cost enough. Instead, they could rightly reject Lincoln’s idea of 
charging the cost of ending slavery to the slaves, so that cumulative harm 
caused by slavery would be net of the harm resulting from the Civil War.

A more difficult problem for a damages-based view, mentioned earlier 
in this chapter, is whether the ongoing harm of U.S. slavery (postabolition) 
is properly measured by compound interest on unpaid damages for the 
backward-looking wrong. Because interest increases exponentially with the 
passage of time, older injustices will eventually become much more valu-
able than newer ones, even if their original magnitude and ongoing effects 
are much less. ἀ e present value of the damages to the Carthaginians or the 
Albigensians could, for example, be much higher than the damages to Jews 
under Nazism, merely because the debt was incurred longer ago and has 
yet to be repaid. For the same reason, the biblical enslavement of the Jews 
in Egypt could be worth more from the standpoint of reparative justice 
than the Holocaust. ἀi s reductio ad absurdum of the argument for urgent 
redress does not advance the project of liquidating historical claims to vic-
timhood, but rather serves to rationalize their persistent illiquidity: Why 
would a society that did not provide immediate and complete compensa-
tion for historical injustice before the cumulative bill ran up ever volun-
tarily retire such a debt?

ἀ e real challenge is to develop a financial model that explains how the 
constructive value of unjust enrichment fluctuates over time as the politi-
cal, social, and economic relations of the affected groups also change. ἀi s 
poses (in a very different register) Walter Benjamin’s question of when to 
seize the present moment to redeem the past. Here, however, redemption 
would, arguably, take the financial form of a preference on the part of both 
victims and beneficiaries for liquidity rather than a running debt. We must 
thus develop a new conception of transitional justice (liquidation of past 
claims) that occurs at a historical moment when beneficiaries seek redemp-
tion, victims demand it, and a price can be assigned that reflects the implied 
risk of not redeeming now.

A proper description of our task is to understand why historical injus-
tice is rarely redeemed, and yet must remain redeemable—and then to 
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describe, as Walter Benjamin tried to do, the exceptional (miraculous) sta-
tus of a “now-time” in which another time is also made present and thus 
redeemed. ἀi s intertemporality of justice is, I suggest, not merely a matter 
of occluding the experience of history’s apparent losers but of the proper 
valuation of the present claims that can be made through them—and of 
seizing a moment when that value is finite and calculable. My claim is that 
the value of closing out (settling) slave history changes over time, rather 
than compounding.

How might the present value of unjust collective enrichment, consid-
ered as a constructive trust, vary historically? An unexpected, dramatic, 
and rapid change in political volatility might, for example, raise the present 
value of a historical claim or grievance that has been latent for decades or 
even centuries—and thus create a new opportunity to mitigate or profit 
from political risk. Dramatic changes in socioeconomic inequality—or, 
more significant, in the rate at which it changes—could also affect the pres-
ent valuation of past injustice. ἀ e kernel of truth in Robinson and Westley 
does not lie in their specific method for determining the liquidation value 
of the unjust enrichment—the constructive trust arising from slavery; it is, 
rather, that justice has an intergenerational dimension that already affects 
the flows of revenue inter vivos and that is thus, in principle, subject to rec-
tification. Once we recognize that justice is inherently both intertemporal 
and intratemporal, we must ask what form of asset makes up the corpus of 
the constructive trust such that it can be continuously valued over time. My 
suggested answer, developed later in this chapter, is that the trust might 
contain options rather than zero-coupon bonds, but first I must take up a 
question that arises if the value of such trust would be very large, as Robin-
son and Westley contend.

ἀ at question is political: How would the likely existence of very large 
constructive trust, arising from grave historical injustice, be optimally 
managed by a real (rather than constructive) trustee, such as a state con-
sciously committed to achieving historical justice. Neither Robinson nor 
Westley advocates a lump sum payment of liquidated damages to the pres-
ent generation; they suggest, instead, that the existence of the “debt” would 
justify collecting taxes sufficient to fund permanent social and educat-
ional programs designed to offset the permanent damage done by slavery.54 
ἀ eir view thus converges with the argument that in a system of forward- 
looking, tax-supported justice the greatest burden of taxes could legiti-
mately fall on the continuing beneficiaries of past injustice simply because 
the past has made them rich, and, in turn, the greatest benefit from public 
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expenditure could legitimately flow to those who are poor simply because 
the past has made them poor.

We are here entering the realm in which state fiscal and regulatory poli-
cies could affect the value of historical grievances without purporting to 
liquidate them once and for all. Suppose, for example, that the net effect of 
past injustice (such as a history of slavery) on income amounted to an 
annual difference of $10,000. Government might respond by making trans-
fer payments of $10,000 per year until such time as the statistical difference 
no longer appears. As an alternative, however, it might provide each eligible 
person with a one-time capital endowment (for example, $200,000) suffi-
cient to yield $10,000 in perpetual annual income if a recipient chooses to 
purchase an annuity. ἀ e endowment-based approach would give each 
recipient the right to make other choices, such as investing in education or 
in a business, and to leverage their endowment by investing it in options 
that give them contingent claims on the future value of their present oppor-
tunities.55 ἀi s policy, like other fiscal policies, could be debt financed. ἀ e 
notion that a public debt might be appropriately incurred to correct social 
injustice is, of course, different from the idea that an unpaid debt is already 
owed as reparation to its victims, who may spend it as they like. If a peni-
tent nation were seriously sorry about its past, the “national debt” (both 
real and metaphorical) would seem a suitable vehicle for expressing that 
sorrow.

But the very idea of swapping claims based on past injustice for govern-
ment bonds casts further doubt on the assumption that historical griev-
ances can themselves be valued as though they were that debt. Suppose the 
net effect of redistributive fiscal policies were both to reduce the ongoing 
economic gap attributable to past historical injustice and also to dampen 
differential effects of economic volatility on the revenue flows to, say, the 
top and bottom 20 percent of all incomes, as the economist Simon Kuznets 
proposed.56 ἀ e effect of such a change might be to lower the present value 
to historical victims of gain-based claims for restitution, which might give 
historical beneficiaries a greater incentive to fully liquidate historically 
based claims against their future income. Would victimary groups then 
have reason to embrace or resist opportunities to close the books at a 
moment when the value of their historical grievance is low? Such questions 
cannot be asked, or answered, using the conceptual model of compound 
interest on a debt that underlies most discussion of historical restitution.

ἀ e biggest obstacle to valuing unjust enrichment as something other 
than a debt is the absence of a putatively just starting point from which ill-
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gotten gains can be traced. How well-off would U.S. blacks have been had 
there been no slavery? (Is the real question, how well-off would Africa have 
been?) How well-off would indigenous peoples have been had there been 
no conquests? (Is the real question, how well-off would Europe have been?) 
Some of the barriers to imagining a just starting point are conceptual. It is 
impossible to ask where the proletariat would stand had there been no  
capitalism, for, without capitalism, there would have been no proletariat. 
ἀ ere remains, however, a problem common to both models: their appar-
ent reliance on the construction of counterfactual histories. ἀ e repara-
tions literature discussed in this chapter regards present-day African 
Americans as victims of a less equal distribution of wealth than would have 
occurred if their ancestors not been slaves. Such a counterfactual argument 
attempts to isolate imported forced labor itself from other causal factors 
explaining wealth disparities and takes paid labor (supported by voluntary 
immigration) as a baseline norm in imagining the U.S. without a history of 
slavery. Could we then subtract from U.S. economic history the unjust 
inequality that arises from paid labor? Counterfactual history is here 
impossible because we cannot conceive of capitalism without the exploita-
tion of wage workers, nor can we conceive of a historical remedy, such as 
socialism, by imagining what would have happened without capitalism. 
But neither should a remedy for slavery require us to imagine a world in 
which it never happened. It is the actual history of unjust inequality that 
makes its remediation an option. If so, then we should be able to evaluate 
that option without relying upon counterfactual causal claims.57 How could 
this be done?

Justice as optional
ἀi s chapter lays a foundation for my still tentative hypothesis, 

implicit throughout this book, that historical grievances in market econo-
mies can be conceived as options held in a constructive trust.

Options are contingent claims that can be priced based on the volatility 
of an underlying phenomenon.58 ἀ e underlier of an option is in the sim-
plest case the price of an asset such as a stock or commodity; it can also be 
an index such as a stock index or, just as conceivable, an index of income 
inequality or political stability. A put is the option to sell an underlying asset 
at a set price (the exercise price); a call is the option to buy the asset at the 
exercise price. But the put or call is itself a commodity that can be bought 
(in which case one is long the option) or sold (in which case one is short the 
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option). ἀ e put/call distinction would thus determine what the property 
right is and the long/short distinction would determine who has it. ἀ e 
buyer of the put acquires a right to sell the underlier at the exercise price 
(which is also called the strike price); the seller of the put gets cash up front 
in return for giving up his right not to buy the asset at the strike price when 
the market price is lower. Being long or short a call is just the opposite. 
ἀ us the buyer of a call is entitled to purchase the underlying asset at its 
strike price when its market price is higher. Put and call options typically 
expire as of a certain date; some can be exercised only on their date of expi-
ration, others at any time before. All options can, in theory, be valued (have 
a price), and are tradable even when they cannot be exercised because the 
strike price or the expiration date has not been reached.

For the purpose of this book, a central point is that unexpired options, 
like running debt instruments, can be continuously valued, but their value 
fluctuates with the utility of an underlier rather than increasing exponen-
tially over time as unpaid compound interest on debt would. ἀi s is highly 
relevant to the questions of intertemporal justice because it directs atten-
tion to moments when historical claims might be liquidated through bar-
gaining and when their settlement can be legitimately enforced at a price 
that has not been directly bargained.

ἀ ere is thus a further dimension of options theory that is relevant to my 
argument: that what is being bought and sold in the options market is the 
right to force a transaction (purchase or sale) on a counterparty at a price 
that would be unfavorable to him at the time the forced transaction takes 
place. According to the legal theorist Ian Ayres:

ἀ e option holder can force a sale at the exercise price even if the seller 
does not want to sell. While call options give the option holder the choice of 
whether to pay a non-negotiated amount (the exercise price), put options give 
the option holder the choice of whether to be paid a non-negotiated amount. 
Call options when exercised give rise to “forced sales”; put options give rise to 
“forced purchases.”59

He concludes that, although call options are well understood as an eco-
nomic rationale for tort remedies requiring compensation for a loss, “put 
options have been embedded in the common law for a long time without 
our noticing them. . . . ἀi s entire legal realm of benefits conferred (which 
is the analytic doppelganger of tort call options) established the circum-
stances where people have the option to be paid, the option to force a pur-
chase.”60
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Ayres’s reason for stressing the importance of puts along with calls can 
be elaborated to address the issue of gain-based remedies discussed in this 
chapter. ἀ e strike price of a put defines the value at which the holders of 
the underlying asset can be forced to buy it back at a loss, which could be as 
large as the total value of the asset itself. ἀi s free fall could begin at the 
moment the asset value falls below the strike price. But whether or not the 
strike price is reached, the holders of the asset (or anyone else) could volun-
tarily buy back the put itself at its present value.

What is the present value? For an out-of-the-money (nonexercisable) 
option, it depends in a linear progression upon how long it has to run, how 
well or badly the underlying asset would do under the assumption of maxi-
mum stability (its risk-free rate of return), and (exponentially) on the 
changing volatility of the underlying asset.61 What is this asset? In the case 
of the macro-level injustice, it could be a (yet to be constructed) composite 
index connecting some measure of economic growth with some measure of 
inequality, such as the Gini Coefficient, and perhaps some measure of 
political stability.

What is volatility? It is simply a measure of how probable any given 
change in the underlying index is, independent of the direction of that 
change. But if the index of unjust advantage in fact trends upward, then 
volatility will increase much more sharply in the less probable event that the 
index of advantage falls than it would if the index were to rise by the same 
amount, which is more probable. As already mentioned, the effect of a 
change in volatility on the option price is exponential (a square).62

ἀ e exponential effect of increased volatilities on the value of a put helps 
explain the common observation, beginning with Tocqueville, that histori-
cal grievances (regardless of duration) tend to be pressed at times of rapid 
change, whether that change is for better or worse, but are more likely to be 
expressed at moments when the value of an unjust advantage has suddenly 
declined. When this occurs, those to whom the grievance can be put will 
have a greater interest in social settlement in order to protect what they have. 
For the same reason, the value of the victims’ put will typically be higher 
when questions of revolution and counterrevolution are salient. Redistribu-
tive class compromises, such as the welfare state, are often responses to situ-
ations in which questions of revolution and counterrevolution become 
salient.63

My suggestion here is that in nonrevolutionary situations, justice would 
be optional in the sense that, even when historical grievances that have no 
intrinsic value—and thus cannot be put—their price would depend on the 
volatility of the underlying index (uncertainty about the future) and how 
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long one’s time line is. ἀ e question for historical victims in these situations 
is not whether to exercise their put but whether to liquidate it now or to be 
patient and allow it to run longer. If my suggestion bears fruit, a victimary 
group’s ability to price both present options on the future and past options 
on the present would make it possible to speak of restitution as something 
possible at every moment without relying on counterfactual assumptions 
about a history in which ceteris is never paribus. So, viewing the grievance as 
an involuntarily bought put option captures the fact that the beneficiaries of 
unjust advantage who begin to lose that advantage can justly fear losing 
much more, perhaps everything, after the strike price has been reached.

Why do I view historical grievances as in their simplest form a long put, 
which exposes beneficiaries’ gains to risk of seizure in a falling market, 
rather than as a long call, which would, instead, cap beneficiaries’ gains in 
a rising market? I believe that such a cap could be justified on forward-
looking grounds of distributive justice: John Rawls might have argued, for 
example, that in hypothetical bargaining over the permissible extent of 
socioeconomic inequality, it could be rational for the less talented and 
ambitious to purchase a call on the social benefits produced by the more 
talented and ambitious. ἀ e resulting range of income dispersion would 
then be limited to plus-or-minus effect of the premium paid by some and 
bought by other for calls at-the-money. ἀ us, in forward-looking argu-
ments for economic redistribution the relatively worse off could be consid-
ered to be a long call. My point, however, is that in backward-looking 
arguments for rectifying injustice the historical victim could be considered 
to be long a put.

Much empirical and conceptual work would need to be done in order to 
develop a composite index of sociopolitical volatility expressing the factors 
that make questions of revolution and counterrevolution salient. My goal 
here is not to specify when a revolutionary option can be exercised but 
merely to underscore the point that at all other times the put (grievance) 
itself could still have a calculable value. Here the idea of revolution itself is 
necessary to express the contingency of every nonrevolutionary moment, 
so that it is possible to value that contingency as such. Introducing contin-
gency is, I think, the role that historical injustice—an evil origin—plays in 
the self-understanding of every political moment.

ἀ ere are many questions raised by my options-based approach to back-
ward-looking and forward-looking justice that I cannot adequately address 
in this chapter. An obvious objection is that a multigenerational option 
would be hugely, perhaps incalculably, expensive. An equally obvious 
response is that victims of historical atrocities actually paid a huge, invol-
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untary price and that such atrocities acquire historical significance when, 
and because, successors in interest continue to make forced purchases 
through ongoing or cumulative oppression. (ἀ e challenge, of course, is to 
operationalize this metaphor.) It could also be said that the repetition of a 
past grievance is important because it effectively renews a historical option 
that might otherwise expire. But perhaps we should conceptualize it, rather, 
as the repurchase of an option that did expire, but at a discounted price 
owing to past history—or, perhaps, as a more complicated embedded call 
entitling them to repurchase their put for less than its current market value. 
Further research might enable us to describe and test such chaining effects 
using some of the advanced techniques that Ayres develops to deal with 
“multiple takers.”64

ἀ ere is, however, another line of response to the objection that very 
long term options, even if we posit their existence, would be far too expen-
sive to be traded. ἀ e response is that “perpetual options” can be written on 
a macroeconomic index such as GDP growth, income inequality, or any 
composite index that measures the spread, covariance, and so forth of other 
macro indexes. Perpetual options could not be settled by delivery of the 
underlier, but there are already perpetual options on microeconomic 
indexes of asset and commodity prices that can be cash settled for as long 
as the relevant index can be measured. Options on macro indexes could be 
settled in the same way and, if such options were widely held, the effect of 
continuous cash settlement could be continuous adjustment of the distri-
bution of social wealth. Robert Shiller, the main proponent of this approach, 
sees such readjustments as politically and economically stabilizing because 
the cash settlement mechanism would forestall the need for victimary 
groups to “put” their grievance by demanding “delivery” in the form of eco-
nomic or political control. Such options would operate, he thinks, as a form 
of insurance rather than speculation by bringing presently uncompensated 
bearers of historical injustice to the table and allows beneficiaries to pay a 
price that both reflects and offsets the risk that unliquidated claims against 
them will be exercised.65 What neoclassical economics describes as the free 
market (no forced sales or purchases) is describable in this options-based 
model as the special case in which all destabilizing historical grievances are 
already fully hedged and correctly valued.

My options-based approach to historical grievances does not, however, 
assume that historical options are correctly valued in market societies. We 
can observe, for example, that beneficiaries of past injustice will ignore or 
undervalue the option that past history gives victims to demand restitution 
(payback) under conditions that have yet to occur. Because of this cognitive 
bias, such beneficiaries will be unwilling to pay what it should cost to pre-
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serve the status quo. Conversely, the victims of past injustice sometimes 
overvalue their grievances and will often miss present opportunities for a 
historical settlement during times when the option to “put” bad history 
cannot be exercised. We know from options theory that the “time value” of 
an unexercisable option largely depends on how /volatile/ the present situ-
ation is and that in politics there is rarely agreement on the value of more 
time. A negotiated sellout/buyback of the victims’ unexpired put is thus 
unlikely. ἀ e important point, however, is that options pricing theory 
makes the liquidation of historical grievances conceivable even in at non-
revolutionary moments when they have only time value. To assess the value 
of the time that remains for them, victimized groups must consider not 
only their directional risk (the likelihood of becoming better or worse off) 
but also their volatility risk—the likelihood that more rapid or wider swings 
in relevant social indexes will make beneficiaries of continuing injustice 
willing to pay more or less to induce victimary groups to liquidate a run-
ning option. ἀ e intent of a negotiated settlement (historical compromise) 
is to make the ongoing effects of bad history (adverse possession) fade 
away. But these effects can also fade away without negotiated settlement. 
ἀi s possibility is analytically equivalent to saying that a just settlement 
would be valueless under the circumstances. Options-pricing theory does 
not tell us whether this means that it is too soon or too late to settle; it 
merely helps to specify what it might mean for victims and beneficiaries to 
evaluate their historical options, correctly or incorrectly, at any given his-
torical conjuncture.

I thus argue that the modern theory of options pricing makes the liqui-
dation of historical grievances conceivable at any moment when they still 
have what economists call “time value,” even if they have no intrinsic value. 
ἀi s means that historically victimized groups must consider not only their 
directional risk (the likelihood of becoming better or worse off) but also 
their volatility risk—the likelihood that more rapid or wider swings in  
relevant social indexes will make beneficiaries of continuing injustice will-
ing to pay more or less to induce victimary groups to liquidate a running 
option. When an option is “out of the money,” its value depends not on 
how high the spot price of a settlement would be if paid as a lump sum by 
current beneficiaries but rather on how speculative that price is—that is, its 
variance over the relevant time period. Negotiated settlements (historical 
compromises) might thus be expected to occur in periods when volatilities 
change rapidly, facilitating a historical sellout/buyback of the victims’ 
unexpired put.

ἀ e option of final justice—its optionality as well as its conceivability—
is the ongoing question to be addressed by everyday politics. Although the 
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gap between what one side would demand and the other would pay to close 
out bad history might widen or narrow over time, we should expect con-
vergence to be relatively rare. ἀ us the still necessary concept that there 
could be a right time to exercise any given option is inseparable from the 
broader idea of optionality itself in which the time to strike is not now.66

ἀ e kernel of truth in revolutionary justice is that sometimes a resolu-
tion must be forced in order to overcome “the cognitive effects of endow-
ments” (wanting to keep what one has) that lead those who are short the 
historical put to undervalue it and the countervailing cognitive bias that 
leads the restitutionary plaintiff to overvalue its put option.67 ἀ e idea of 
justice as optional—a central concern throughout this book—means that 
the liquidation value of an option for historical redress rises and falls under 
different economic, political, and social conditions.

ἀ ere has, I think, been a growing recognition that, even when the revo-
lutionary option is not exercisable, the legal theory of free markets places 
few intrinsic barriers on restitutionary claims. Advocates of free markets 
once commonly assumed that any one-time redistribution of property 
endowments would inevitably create allocative inefficiencies by creating 
future uncertainty. Recent experience of transitional justice—especially the 
transition to capitalism in former communist countries—has made this 
assumption less common. In the Eastern European political transition, 
market theorists thus supported some restitutionary claims on the grounds 
that granting them would reduce the uncertainty that exists as long as they 
were still outstanding. ἀi s change in perspective was not merely opportu-
nistic; it was consistent with the widespread view of legal theorists that 
endowments would have no effect on allocative efficiency if newly created 
rights are fully marketable and the new system is perceived to be more sta-
ble than its predecessor. It follows that a well-designed redistribution of 
entitlements to correct for past inequity will not necessarily reduce total 
wealth in a society and would affect with certainty only its distribution.68 
ἀ ere would thus be “no reason to think that the status quo distribution  
of property rights (real or implicit) in an inefficient communist or quasi-
communist economy is stable. Regardless of how property rights are dis-
tributed during the transition, property holders will continue to divide and 
combine them in response to market forces.”69

A similar argument could support the equitable redistribution of wealth 
in circumstances where political volatility has already either increased or 
decreased for other reasons. ἀi s argument would have two parts: first, that 
greater distributive justice would advance political stability and, second, 
that political stability would itself become more desirable in the aftermath 
of achieving greater distributive justice, because, once the gains attributable 
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to the impoverishment of historical victims are eliminated, the option to 
“put” those grievances to historical beneficiaries would have little remain-
ing time value. According to proponents of this view, “there is no reason to 
treat transitional justice measures as presumptively suspect on either moral 
or institutional grounds, unless we are to treat the justice systems of con-
solidated liberal democracies as suspect as well.”70

Among the many questions I cannot address in this chapter is the period 
over which volatility is measured. Critics of capitalism sometimes distin-
guish between three levels of periodicity: epochal changes in the mode of 
production, long waves within capitalism, and periodic crises.71 An options-
based approach to historical restitution would be of greatest political inter-
est to the extent that the option price is sensitive to changes occurring 
within shorter periodicities. How short these can be is a topic for detailed 
empirical analysis; the price points at which a past injustice can be put  
to its present beneficiaries may occur more frequently than complacent 
beneficiaries now think, but we should still expect their occurrence to be 
infrequent.

We cannot leave this topic without recognizing that the language of liq-
uidating historical options is often used in settler colonial contexts to ratio-
nalize the official termination of a victimized people that is on the verge of 
“dying out.” ἀ e U.S. government, for example, has (more or less unilater-
ally) attempted to liquidate the options of Native Americans several times, 
each time imposing what is, in effect, a new defeat on its formerly con-
quered victims. What followed, successively, were the “allotment” of reser-
vation lands as individual private property that could be lost in a single 
generation, the planned elimination of tribal autonomy as a basis for col-
lective rights, and the gradual restoration of some tribal rights—especially 
those based on treaties that had been illegitimately abrogated by the U.S. 
government or its colonial predecessors.72 Taken as whole, this is not a story 
in which indigenous peoples received a settlement that would legitimately 
terminate their historical claims in perpetuity; it is, rather, a story of their 
political “termination” as peoples with standing to make restitutionary 
claims.73 ἀ e relation between the termination of claims and the extermina-
tion of peoples will be taken up in chapter 10.

toward Equality?
Proponents of liberal democracy who feel politically safe tend to 

reject economic redistribution based on historical claims of victimhood. 
ἀ eir argument goes roughly as follows: when we look at the histories of 
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injustice—histories of usurpation, coercion, and exploitation—there is ulti-
mately no temporal stopping point, no moment of past injustice to which 
we can return for the purpose of setting things right. ἀ erefore we cannot 
make backward-looking restitution to victims the basis for future justice 
but, instead, must develop a conception of forward-looking justice that 
treats the past as consistently and irremediably horrible. Liberal democ-
racy, they conclude, is the appropriate response to finding a history of 
injustice as far back as we can go. If we recognize that everything is unjust, 
and has been always and everywhere, then what is the point of trying to 
rectify past horrors? ἀi s objection to backward-looking justice is based on 
its impossibility and not its undesirability.74

For many liberal democrats, the time of rectifying past wrongs is never 
now. ἀi s permanent delay in the day of reckoning would here be seen not 
as a bug in the liberal program of justice but as a desirable feature. Advo-
cates of “transitional” forms of justice thus typically reject Walter Benja-
min’s view that politics can produce a privileged connection between two 
historical moments. Injustice, they say, is always compounded, rather than 
eliminated, whenever the pursuit of justice is primarily backward looking.

ἀ e liberal argument against reversing any particular moment in a 
whole history of injustice contains a kernel of truth. If abstract sociometric 
remedies could be applied to any form of inequality in the present, then 
there is no obvious way to limit remediation by making the arbitrary choice 
of some single injustice that must now be set right. But the absence of a 
nonarbitrary baseline for restorative justice does not necessarily mean that 
arguments about justice must disregard all past history. We might as easily 
conclude that equality, as such, is a remedy for the cumulative injustices 
that are the sum of all past history.

ἀ e remedial equality I have in mind does not rest on an ethical defense 
of egalitarianism as an ideal.75 It simply assumes that most inequality is a 
result of history and that most of history was bad. But once we start to cor-
rect for particular moments of historical injustice, we will find no stopping 
point—liberals may be right about this. If so, we should ask whether there 
is a form of backward-looking justice that does not require a stopping 
point. Perhaps we could eliminate all the effects of bad history by eradicat-
ing inequality altogether, if not forever then at least for a while? Were we to 
treat material equality as both an approximation and a cap on remedial 
justice, then the most a disadvantaged group can legitimately desire is that 
its ongoing disadvantage be wiped out.

Once we recognize that the many unequal advantages in society could 
not be justified starting now, an obvious question arises: “Why not social-
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ism?” Transitional justice, as the normal state of the late twentieth century, 
presents itself as a historically specific terminus for what used to be called 
the “transition to socialism”—an argument that nothing should follow 
doing just enough to achieve political stability.76 Much more could be done. 
ἀ e techniques for creating financial derivatives—new property rights—
could be used to describe the redirection of social revenue flows as contin-
gent claims to be triggered by future events. ἀ e actual use of such financial 
instruments has already resulted in massive, previously inconceivable 
transfers of wealth with no pretense of justice, backward looking or other-
wise. Why shouldn’t greater justice be an option too?



Nuremberg
Building on the previous focus on victims, bystanders, and ongoing 

beneficiaries, this chapter begins with the obvious questions about perpe-
trators: How is a society that is moving beyond past evil supposed to feel 
about the guilty, and how are those who condoned such conduct supposed 
to feel about their past? An obvious answer is that a transitional regime 
should prosecute perpetrators in a way that makes those who silently stood 
by feel remorse. Their repentance and conversion is now considered a 
major goal of trials conducted with the stated purpose of convicting and 
punishing the guilty. ἀi s idea is a creation of Nuremberg. Nuremberg 
itself, however, has been interpreted and reinterpreted as the linchpin of 
every post-Holocaust view of human rights considered in this book. ἀ e 
present chapter shows how Nuremberg has been misread to support the 
cultural interpretation of human rights that I criticize and, more recently, 
to protect human rights violators. In my own account of Nuremberg, there 
are human rights violators, but the victim of their violation is not the future 
entity that frames itself as human rights culture. ἀ at culture, which iden-
tifies itself with the innocence of past victims, is, in fact, an ideology of 
continuing beneficiaries whose complicity in the former violation is now 
masked.

Since Nuremberg, trying major human rights violators for their crimes 
has become the default response to radical evil after it has been defeated. 
Such trials are held in order to achieve something real and as the estab-
lished alternative to doing something merely symbolic. But human rights 
trials are also symbolic: they link a real result—conviction of the guilty—to 
establishing a moral truth about the past in the minds of those who previ-
ously looked away.

9
states of “emergency”
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Nuremberg has become the prototype of the human rights trial, but this 
is not how it was conceived by those who planned it. ἀ eir original goal 
had been to find each defendant vicariously liable for a Nazi conspiracy to 
take over Germany for the purpose of violating international law with 
respect to aggressive war and war crimes. According to the conspiracy the-
ory, Nazi leaders could have been guilty of an inchoate crime (conspiracy) 
even if no other crime had occurred, and they could each have been found 
vicariously liable for any crimes committed to further the organization’s 
criminal intent.1 ἀi s legal approach was the basis of the London Agree-
ment establishing the Nuremberg Tribunal and was a core element in the 
indictments of those charged.2 In its final judgment, however, the tribunal 
had difficulty with the concept of convicting Nazi leaders for conspiracy—a 
crime unknown in continental jurisprudence—and did not find sufficient 
evidence of coordination among them except on the charge of planning a 
war of aggression.3 Yet the unexpected bonanza of evidence, both docu-
mentary and visual, made it possible to convict German leaders as indi-
viduals for crimes against humanity and war crimes. ἀi s outcome was a 
triumph for the Allied prosecutors, arguably even better than achieving 
their original goal.

ἀ ere was, however, a downside when the Nuremberg Tribunal did not 
also convict those defendants who were found guilty of “a common plan or 
conspiracy” (as the charge against them read). Conspiracy was a common 
law crime (illegal “combination”) that had been adapted in the 1890s to 
prosecute restraint of trade. It became the U.S. government’s preferred 
technique for prosecuting alleged subversives during World War II and the 
cold war. Under the Smith Act (1940), individual members of the Nazi and 
Communist parties (and also “front” groups) were tried for combining in 
an organization that intended to overthrow the government. Prosecution, 
based on organizational (rather than individual) intent, was considered by 
many New Dealers to be more protective of First Amendment values than 
the prosecutions of dissidents during World War I, which had been based 
either on the content of an individual’s speech or the likely consequences of 
the speech.4 ἀ e original U.S. approach to political trials at Nuremberg fol-
lowed the theory of the Smith Act: Nazism was to be treated as a criminal 
conspiracy of a kind that could have been legitimately prosecuted even 
before it took power.

ἀ e defendants would be tried not just as individuals accused of specific 
crimes but as representatives of the organizations in the Nazi state to which 
they belonged and which were allegedly criminal. As leaders and organiza-
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tions were tried at the same time, evidence against an individual could be held 
against his organization and vice versa. . . . ἀ e Nazi regime, its leaders and its 
institutions would be seen as plotting from the very beginning all the crimes 
of which they were now accused.5

Although conspiracy is a concept peculiar to Anglo-American law, the 
Soviets strongly supported the U.S. plan to prove that the SS, the Gestapo, 
and the Leadership Corps of the Nazi Party had been criminal organiza-
tions from their inception—a view that was consistent with the Allies’ 
approach to denazifying the areas they controlled.6 Convicting the Nazi 
leaders tried at Nuremberg for conspiracy would have set the stage for 
prosecuting all Nazis (and many active collaborators) for combining in an 
organization that had collective criminal intent. Under this legal theory, all 
other Germans—both bystanders and opponents—could then be counted 
among the victims of Nazism.7

But the American theory of collective responsibility—not of Germany as 
a whole but only of Nazis—did not prevail in the tribunal’s judgment, 
which, instead, decollectivized responsibility by holding defendants indi-
vidually responsible for Nazi crimes.8 ἀ e guilty verdicts achieved at 
Nuremberg set a strong, and unexpected, precedent for prosecuting 
bureaucratic underlings—not for their Nazi associations but only for what 
they did or authorized. It also opened, unexpectedly, a broader question 
that the original conspiracy charge against the defendants would have fore-
closed—whether individual Germans were morally responsible for what 
they condoned, even if they were not active Nazis. Despite its origin as a 
judicial compromise, the Nuremberg Tribunal’s rejection of the conspiracy 
charge is now widely celebrated as a principled decision that is central to its 
legacy in holding officials individually responsible for authorizing collective 
crimes.9

Because of Nuremberg, the subsequent literature on human rights trials 
focuses on the need to link the legal accountability of officials for acts of 
genocide to the moral accountability of ordinary citizens for their indiffer-
ence.10 One would therefore have expected that, as more perpetrators were 
convicted for what they did, more bystanders and conformists would have 
been led to confront what they knew (or should have known) while human 
rights offenses were still occurring. By this standard, however, Nuremberg 
could not have been considered an immediate success. Prosecutors had 
expected that their initial conviction of the major war criminals would lead 
to the trials of thousands—perhaps tens of thousands—of individual per-
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petrators; a decade later the number convicted was only in the hundreds, 
and most of these individuals had already been pardoned or released.11 
ἀ ere was, moreover, little political will to resume prosecutions once the 
onset of the cold war had made the rehabilitation of former Nazis seem 
more desirable than it had been in 1945, when the Soviets were still consid-
ered allies.12 During the cold war years the Nuremberg precedent remained 
a dead letter, and the problem of genocide committed with impunity 
remained unaddressed until the late 1990s, when the UN created special 
courts to address it in the former Yugoslavia and Rwanda.13 ἀ ese would be 
the first serious attempts to prosecute genocide since Nuremberg.

Prosecuting genocide, however, had not even been the focus of Nurem-
berg as originally conceived—the intent was rather to bolster the legitimacy 
of an Allied occupation and reconstruction of postwar Germany by con-
victing its wartime leaders of crimes which included Germany itself among 
the victims.14 Henry Stimson (Roosevelt’s secretary of war) and Supreme 
Court Justice Robert Jackson (a Roosevelt adviser and future chief prosecu-
tor at Nuremberg) saw Hitler as another Napoleon and believed that the 
victorious power made a mistake in 1815 by failing to try, and possibly exe-
cute, Napoleon for leading France into criminal wars of aggression and war 
crimes.15 Aware of Hitler’s immense popularity among Germans, the World 
War II Allies feared that he might also emulate Napoleon’s quick return 
from exile in Elba, and that, like Napoleonic France, Nazi Germany would 
have to be defeated a second time. Determined to avoid a similar mistake in 
1945, the soon-to-be-victorious Allies resolved to try discrediting the Nazi 
regime as a criminal conspiracy to take over Germany and lead it into a 
ruinous war.16

During the trials themselves, the massive evidence of extermination 
camps, both documentary and visual, did more to discredit Nazi rule of 
Germany than the alleged conspiracy to violate international conventions, 
which had been the original rationale for prosecution.17 ἀ e legal definition 
of “crimes against humanity” remained vague throughout the trials,18 and 
convictions for such crimes were limited to those that occurred after the 
commencement of war—for example, the Final Solution, but not prewar 
Nazi persecution and the internment of Jews, among many other crimes.19 
Only in 1948, with the drafting of the Genocide Convention, did “genocide” 
and other forms of gross persecution based on ethnicity, race, ideology, and 
religion receive a clear name and status as triable offenses under interna-
tional law.20 ἀ e recently ended Nuremberg trials became, in retrospect, the 
first instance in which crimes against humanity (such as genocide) had 
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been prosecuted as offenses distinguishable from war crimes. Despite this 
anachronism, however, since the 1960s “Nuremberg” has been the domi-
nant political metaphor for doing something real about genocide as such—
so much so that the history of unprosecuted genocide since Hitler is 
typically recited not as a story of Nuremberg’s failure to take hold but, 
rather, as a story of the failure of the international community to honor 
Nuremberg.

ἀ e event that fixed in place Nuremberg’s larger, metaphorical meaning 
was the trial and execution of Adolf Eichmann by the State of Israel. In the 
words of the legal historian Lawrence Douglas, “ἀ e Eichmann trial served 
to create the Holocaust” by retrospectively interpreting Nuremberg as the 
world’s response to it.21 Here, for the first time, crimes against humanity 
were to be prosecuted separately from war crimes. ἀ e latter, Israel implic-
itly conceded, were best prosecuted before presumptively impartial inter-
national tribunals. With respect to crimes against humanity, however, Israel 
asserted the then novel legal doctrine of universal jurisdiction.22 ἀ ese 
crimes, it said, may be prosecuted with equal legitimacy by any state with 
custody of the alleged perpetrator, even if, like Israel, it had not existed 
when the crimes were committed.

Israel claimed, moreover, to be doing something more than standing in 
for any other state as a potential judge of crimes against humanity. ἀ e con-
cept of crimes against humanity suggested that humanity was both the vic-
tim and the judge and that in such cases the prosecution should be brought, 
whenever possible, by a state that speaks in the name of victims themselves.

ἀ e Eichmann trial thus aimed to transform, retrospectively, the gener-
ally accepted meaning of Nuremberg from victors’ justice (which had been 
troubling enough to many liberal legalists) to victims’ justice,23 which 
thinkers such as Hannah Arendt would find more troubling still.24 Truly at 
issue, she well knew, was not the legality of Eichmann’s conviction accord-
ing to established legal norms but a new legitimation of Israel as a state that 
could lay a universal claim on the world’s conscience by speaking for 
humanity in the voice of the victim. ἀr ough the Eichmann trial the 
Nuremberg precedent, originally a rationale for the Allied occupation of 
Germany, had become a rationale for the Israeli state in Palestine.25

the Purpose of Human Rights trials
For Jews of my generation, born immediately after World War II, 

Nuremberg stood for the proposition that, no matter how unspeakable the 
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crime, there are always individuals who are responsible for it. If individuals 
are responsible, Nuremberg told us, they must be held responsible so that 
the crime will never happen again. From this postwar perspective, Nurem-
berg could easily be seen as a historic failure insofar as it did not result in 
mass prosecutions of the hundreds of thousands of “good Germans” who 
were Hitler’s “willing executioners.”26 ἀ e standard of individual respon-
sibility set forth at Nuremberg thus stood as a challenge that the postwar 
world had yet to meet. During the Vietnam War, many protesters read 
Nuremberg through the lens of the Eichmann trial as an argument that 
individual bureaucrats and ordinary soldiers should be held to account for 
the crimes of their government—and that U.S. citizens must make an exis-
tential choice between resistance and complicity.

In 1968 Jean-Paul Sartre himself interpreted Vietnam via Nuremberg in 
a way that aimed to produce a new generation of existential choosers. Writ-
ing for the unofficial War Crimes Tribunal convened by Bertrand Russell, 
Sartre argued that ordinary war crimes had risen to the level of genocide in 
Vietnam because this war was being fought by means of imposing civilian 
casualties (raising the “kill ratio”) to levels at which popular support for the 
guerrillas would cease.27 If the U.S. military strategy in Vietnam amounted 
to a strategically staged genocide, then the task of my generation, the ’68ers, 
was to bring the lesson of Nuremberg home: we must refuse to be like Ger-
mans who looked away while their government committed crimes against 
humanity in their name.

ἀ e relevance of Nuremberg to Vietnam would be strikingly affirmed by 
Telford Taylor (Robert Jackson’s successor as chief prosecutor) in his 1970 
book on that topic.28 Taylor measured the success of Nuremberg by the 
extent to which its precedents were followed in ordinary prosecutions, not 
merely of those vanquished in war but also of those whose human rights 
abuses were committed on behalf of still powerful states.29 Nuremberg will 
have finally taken hold, he believed, when victorious powers subject their 
own leaders and soldiers to the jurisdiction of international tribunals with 
the power to convict them of war crimes and crimes against humanity. I 
literally came of age on the assumption that, if Nuremberg was right, more 
trials should have followed and that such trials would be justified in the 
aftermath of Vietnam.30

ἀ e literature on transitional justice that began to appear in the 1990s 
took a very different perspective on Nuremberg than I had taken in 1968.31 
Nuremburg was no longer about complicity and existential choice but, 
rather, about the cultural effect of trials on an amorphous social whole. In 
the transitology literature, Nuremberg is not considered to have been a fail-
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ure because a large number of guilty individuals avoided prosecution but, 
instead, is seen as a success because German public opinion has repudiated 
the entire Nazi era. ἀ at this success was achieved after very few trials leads 
scholars of transitional justice to the conclusion that more trials might have 
been counterproductive. From their perspective, the movie Judgment at 
Nuremberg may have been a more effective element in the successful transi-
tion to a human rights culture than the judgments actually rendered—and 
Telford Taylor, who acted as consultant on the film, should have viewed his 
legal and historical work as mere source material—the factual premise of 
the drama we now know. By the late 1990s a newly reunified Germany was 
widely described as a country that blessedly had the Nuremberg experience 
but not too much of it.

But why must any prosecutions occur in order to produce the desired 
cultural effect? ἀ e clear implication of the fin de siècle view of Nuremberg 
is that, if trials are important as cultural symbols of justice after evil, their 
possibility is something we could not do without while evildoers, such as 
Slobodan Milosevic or Saddam Hussein, remain in power.32 But going for-
ward with the trials of tyrants who have been deposed is now considered a 
discretionary decision for the victors—something that may or may not 
occur depending on how well it fits into the overall plan for transitional 
justice. Perhaps this open embrace of the discretionary nature of postwar 
prosecutions (a fact that Robert Jackson deplored)33 is what finally turned 
the trials of Milosevic (who escaped through natural death) and Hussein 
(who was grotesquely executed) into failures of transitology because they 
did not produce the desired cultural effects.

Postwar human rights trials are generally described in the vast fin de 
siècle literature on transitional justice as (at least) show trials—not an 
extension of ordinary law enforcement but cultural events that are justified 
(or not) by their effectiveness in educating the public about its collective 
past. Among mainstream human rights scholars today, there is a broad 
consensus that for this purpose it is better to prosecute too few of the guilty 
than too many. ἀ e trials will have gone on for too long, they argue, if  
most of those compromised by the old regime come to feel that they could 
be subject (perhaps legitimately) to human rights prosecutions. If they  
face serious jeopardy, these former functionaries and collaborators will not 
see individual prosecution of exemplary defendants as their own second 
chance.

Human rights trials do not only decide the guilt or innocence of the 
defendants; more important, they demonstrate that, after evil, power still 
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lies in the hands of those who were spared justice and exposure despite 
sharing a measure of responsibility with those prosecuted. They are the true 
audience of the trials that actually occur. ἀ e successful human rights trial 
provides them with broad assurance that the individual defendant will be 
punished, if at all, for the respects in which he differs from the many who 
shared his fears and wishes, and that collective guilt will go unpunished. 
Such trials do not produce a nation of existential choosers, responsible for 
everything; the trials, rather, enable the conformists of the old order to con-
form in the new.34

techniques of Closure
In post–cold war writings on comparative “transitology,”35 the princi-

pal functions performed by the Nuremberg trials in West Germany’s suc-
cessful transition from Nazism are now widely seen to be distinguishable 
and separately achievable (with or without trials):

 • Deterring future perpetrators. ἀ e Nuremberg trials created a precedent for 
prosecuting future perpetrators. Such potential liability has arguably de-
terred some human rights violations and reduced the severity of others.

 • Recognizing past victims. ἀ e Nuremberg trials provided an opportunity 
for victims to come forward as witnesses and accusers and thus recognized 
their suffering as worthy of investigation and prosecution.

 • Denouncing wrongdoers. ἀ e Nuremberg trials resulted in guilty verdicts. 
Regardless of the sentence, such verdicts condemned human rights viola-
tors to live and die in a state of disgrace.

 • Creating a factual record. Like ordinary trials, those at Nuremberg focused 
on evidence presented, and contested, in court. ἀ ey thus produced a ju-
dicially authenticated archive of past human rights violations that made 
it harder for future apologists to deny their occurrence or diminish their 
magnitude.

 • Strengthening the rule of law. Defendants before the Nuremberg Tribunal 
were accorded due process of law. Providing defeated Nazi leaders with a 
real possibility of acquittal established a fundamental difference between 
the legal system put in place by Germany’s occupiers and that of the Nazis 
themselves.

 • Presuming the innocence of those who were not tried. ἀ e guilty who re-
mained unprosecuted were never said to be beyond the law, as they would 
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have been had a blanket amnesty been declared. ἀi s spared most of them 
continuing recrimination insofar as the unconvicted must be presumed in-
nocent by newly created adherents to the rule of law.36

If these were the separate purposes served in retrospect by holding trials 
at Nuremberg, each of them might be served as well, sometimes better,  
by other techniques such as truth commissions, open archives, commemo-
rative monuments, therapeutic interventions, dramatizations, literature, 
roots tourism, and even theme parks. In the literature of transitology, a his-
tory of human rights trials is simply one of many possible narratives about 
past perpetrators that could legitimate (or not) the new regime. ἀ e real 
addressees of these narratives are, as we have seen, the passively unjust in 
the old regime whom the transitologist hopes to make passively just in the 
new regime.

By the 1990s the Nuremberg example had been assimilated to other 
techniques of culture production and mythmaking in the overarching 
project of transitional justice. ἀ e question was no longer how many  
evildoers could be identified and disgraced but rather how few we would 
need to single out in this way to produce the best cultural result. In this 
context trials, and the alternatives to them, could be weighed aestheti-
cally—recognizing that the alternatives are no less likely to do justice than 
trials that in the long run will inevitably disappoint those who are seeking 
justice rather than closure.

Closure was the stated goal of both the amnesty in South Africa and the 
prosecution of Argentine and Brazilian generals. Although the connection 
of closure to forgiveness is obvious, the link between punishment and clo-
sure is equally strong, especially in contexts of transitional justice. Here the 
point of actually punishing someone would be to counter the idea that 
nothing in the past can ever truly be finished. In the literature of transitol-
ogy a crucial property that they are now seen to share is what I call the 
“alreadyness” of both punishment and forgiveness. ἀ e foregoing argument 
presupposes an analysis of the meanings of punishment and pardon as con-
cepts implying closure, because, when somebody is already punished, doing 
something more to him is inappropriate excess that may be difficult to dis-
tinguish from vengeance or ordinary sadism. What would be the point of a 
punishment, this argument goes, if there is double jeopardy? It would then 
never be over. And what would be the point of forgiveness if we can later 
unforgive? It could then always be reconsidered.37 Being already punished 
is similar, from the standpoint of closure, to being pardoned—a perpetra-
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tor who has been either punished or pardoned can no longer be accused 
and tried (both are better off in this respect than one who is falsely accused).

ἀ e field of comparative transitology thus treats evil as a cycle of recrimi-
nation and its replacement by a juridical (or other) process as a way to close 
that cycle. If closure does not come, it will be because people do not think 
that the sanctioning of perpetrators was a real punishment or that their 
pardon was real forgiveness. Yet the vast literature on transitology focuses 
mainly on the techniques for making a nominal punishment or pardon 
part of a culture of human rights in which it is already too late to do more. 
Writers on transitional justice thus make an essentially procedural point 
when they say that either punishment or pardon can break “the cycle of 
vengeance.”38 Procedurally both punishment and pardon would take his-
torical redress of grievance off the table and thus stop the hideous process 
of victims becoming perpetrators in their turn. ἀi s concern with the 
cyclicity of grievance has become so predominant in fin de siècle Human 
Rights Discourse that it all but swallows up any concern for righting any 
particular grievance or restoring justice more generally.39

ἀ e recent literature on transitology accepts as axiomatic Arendt’s criti-
cism of the Eichmann trial, namely, that crimes so massive as to be unfor-
giveable are also inherently unpunishable.40 If neither true punishment nor 
true pardon is possible for the perpetrators of twentieth-century atrocity—
a Hitler, Stalin, or Pol Pot—then we cannot consider either the trials or 
amnesties of such individuals to bring the kind of closure that they would 
in ordinary cases. ἀi s literature assumes that trials conducted after radical 
evil could not possibly be required as a matter of justice per se, and that the 
reasons for conducting them are wholly cultural. Based on this assumption, 
such trials should be pursued exactly to the degree necessary to produce 
the desired cultural effects, no more and no less.

overcoming the “Culture of impunity”
ἀ e cultural argument for holding human rights trials pervades the 

literature on transitional justice of the 1990s.41 A culture of impunity is said 
to exist when crimes are committed under the imprimatur of law by public 
officials who have low expectations of future accountability. Human rights 
advocates do not generally argue that holding a few procedurally legitimate 
trials convicting officials of ordinary crimes would deter future tyrants; 
indeed, they acknowledge that the precedent of such trials might even 
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increase the ruthlessness with which the next dictator hangs on to power 
once his hands become bloody.42 ἀ e hope of those who advocate human 
rights trials is, rather, that civil society would somehow prevent future sei-
zures of power once it expects accountability from its public officials. Such 
“prevention” differs from “deterrence,” according to the Argentine legal 
theorist Carlos Nino, because it operates through the cultural expecta-
tions of those on whose acquiescence future violations depend.43 In making 
this claim, however, he is careful not to argue that cultural change on the 
part of officials prevents them from violating human rights. If tyrants who 
expect to be summarily shot by successor regimes (á la Ceausescu) may 
become more ruthless in holding on to power, so, too, may officials who 
expect to be tried—especially if negotiated amnesties and Latin American 
“self-amnesties” become less reliable.44 ἀ e implicit point of Nino’s distinc-
tion between deterrence and prevention is to shift the addressee of the cul-
tural interpretation of Nuremberg from officials who will refuse to commit 
human rights violations to the general population who will now intervene 
to prevent them. ἀi s argument assumes that ordinary citizens condoned 
past evil because human rights trials were inconceivable within their prior 
political culture.

What makes the prior era of citizen passivity a “culture of impunity”? As 
a cultural rather than legal phenomenon, “impunity” names the void that 
could be filled (according to Nino) by holding human rights trials that 
result in conviction and at least some punishment.45 But a “culture of impu-
nity” has no coherent temporality of its own: it is always portrayed as a past 
culture that lacks what we now have and sometimes as a future culture in 
which we will have lost it once again. ἀ ere is no ruling constellation of 
political forces that understands itself to be a “culture of impunity.”

What, then, does it mean to explain the replacement of dictatorship by 
democracy in cultural rather than political terms? If we take for granted 
that the winners in society must remain largely the same under both 
regimes, then a change in their attitude toward governmental accountabil-
ity would be all that is necessary for regime change. Explaining this change 
as cultural implies a willingness to leave the beneficiaries of dictatorship 
untouched after the dictators are gone. Human rights culture, when seen as 
the successor to that “culture of impunity,” is thus a past future rather than 
a present in which human rights could actually prevail.46

Once we acknowledge that the culture to be created by human rights tri-
als is an alternative to struggling for historical justice, it becomes necessary 
to state coherently what that alternative is. Presumably the facts revealed  
in these trials are meant to make past conformists feel good about having 
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changed with the times. ἀ ey might for a while and, on commemorative 
occasions, tell one another stories about what they would have done had 
they known then whatever truths they now accept. But if a new emergency, 
perhaps following a terrorist attack, once again persuades them that there is 
no time for ordinary justice, they could revert to their previous attitude of 
deference to the government’s claims. Next time, however, they are more 
likely to anticipate regret if future scrutiny discredits what their leaders said 
in support of measures taken. ἀ ey will thus have learned to draw analogies 
between their present feelings about the past and their likely future feelings 
about the present. ἀi s is what it means to treat the Nuremberg experience 
as primarily cultural.

In a culture that anticipates regret based on human rights, a concern 
with what present action will have been becomes central to the rationale of 
conformity itself: one now condones apparent human rights violations out 
of provisional deference to factual claims that may be proven wrong in 
hindsight.47 If and when this happens, conformists can once again feel that 
they would have resisted had they known. But for them it is always either 
too soon or too late—there is nothing in human rights culture that demands 
resistance now, while the public still believes a danger is real. A culture of 
human rights serves, rather, to remind the public that emergencies do not 
go on forever and that they often end in a climate of regret for the excesses 
that took place.

Is the creation of such a culture an advance because it will make the 
expression of historical remorse easier next time? A culture that makes it 
easy to go back to respecting human rights also makes it easier to violate 
them; such a two-way ratchet would not be much of a safeguard.48 To avoid 
this objection, the cultural argument for conducting Nuremberg-type trials 
assumes that they create a one-way ratchet—that citizens who have come to 
deplore the previous legal impunity of public officials are likely to oppose 
(by force, if necessary) future declarations of emergency power. A citizenry 
that is vigilant, armed, and organized might resist in this way. In such cir-
cumstances, however, it is also likely that the government will mobilize 
support for its repression based on the threat of revolution by armed, mili-
tant organizations. It is, moreover, no part of Nino’s argument that the shift 
from a culture of impunity to one of accountability produces a revolution-
ary consciousness in citizens.

We must therefore return to the effect of a culture of accountability on 
officials themselves. As we have seen, the cultural possibility of being held 
to account would not necessarily deter them from violating human rights. 
It could, however, create standard cultural practices through which future 
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human rights violators can subsequently account for what they have done. 
ἀ e point of adhering to such practices is not to prevent those individuals 
from committing human rights violations but rather to protect them from 
human rights prosecutions by allowing them to document, in retrospect, 
that they never had a culture of impunity and always showed respect for 
law.

In liberal democracies human rights violations are often based on execu-
tive declarations of emergency power that are supported by the legislature. 
ἀi s point is directly relevant to Nuremberg. Hitler declared his extraordi-
nary powers following an election, and these powers were authorized by a 
democratically elected Reichstag, which had the formal power to rescind 
them but never had the opportunity to do so. Even if the Reichstag had not 
acted, Hitler could have employed jurists, such as Carl Schmitt, to argue that 
an executive has inherent power to grant himself exceptional authority in 
times of emergency. Schmitt himself would surely have obliged—in 1937 he 
wrote that at moments of “total war” the state executive’s declaration of a 
“total enemy” supersedes the constitutional distinction between foreign 
(military) and domestic (political) threats.49 In hindsight some Nuremberg 
defendants might have regretted not having gotten contemporaneous legal 
opinions from Hitler’s Ministry of Justice that would cover them in the 
event of future regime change. For this reason, government lawyers now 
advise officials to seek and rely on assurances of the forward-looking legal-
ity of acts that might subsequently seem to have been violations of human 
rights. Is this the main difference between a pre-Nuremberg “culture of 
impunity” and a post-Nuremberg culture of official accountability?

My question is not hypothetical. After 9/11 the Bush Justice Department 
(with notable dissenters) paid its respects to the post-Nuremberg account-
ability by issuing opinions from the Office of Legal Council (OLC) that vio-
lations of international law (such as authorizing the torture of military 
detainees) are within the inherent powers of the executive branch in time 
of emergency and are judicially unchallengeable if Congress is silent or 
consents. ἀ ese legal opinions are questionable on their merits and might 
not provide a successful defense if human rights trials were to be held. But 
they were not written for the purpose of trial advocacy; indeed, their very 
existence is meant to preclude a Nuremberg-type trial from being held. 
Should one be held?

ἀ e view that an OLC opinion letter should block later prosecution for 
human rights offenses presupposes a cultural interpretation of Nuremberg 
in which officials who anticipate the possibility of Nuremberg-type prose-
cutions can seek, and receive, prospective immunity from them. Here the 
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very fact that officials seek and obtain assurance of the legality of their con-
duct means that there is no culture of impunity to be overcome by holding 
trials. But this argument also gives officials a clear path back to legal impu-
nity by establishing a paper trail of reliance on the advice of the OLC and 
their own good-faith belief that the emergency was real.50 Such reasoning 
implies, however, that an OLC opinion, whatever its substantive merits, 
should have the same effect as an anticipatory presidential pardon, which, 
once granted, would almost certainly be upheld by the courts even if shifts 
in the legal climate discredit the president who issued it.51 A pardon can, of 
course, be issued for any reason or none at all—it simply means that there 
will be no trial in the country issuing it.52 If this is also the effect of an OLC 
opinion, then the OLC can tell officials whatever it takes to get their com-
pliance—the validity of its opinion will never be adjudicated. But a govern-
ment that will say anything to officials who are all too willing to believe 
what they are told is hardly an example of the rule of law and should raise 
doubts about whether a liability-averse bureaucracy will be a bulwark of 
human rights, as Nino and others assume. Further, the OLC opinions are 
on their face different from presidential pardons—a U.S. president who 
pardoned public officials in advance for any crimes they commit would do 
something even worse than declaring himself to be above the law—he 
would do the same for all covered members of the government and largely 
relinquish his legal power to control them.

ἀ e Bush administration’s OLC opinions are both a consequence of 
Nino’s cultural interpretation of Nuremberg and its reductio ad absurdum. 
In a culture of accountability, human rights violators could (and would) 
prospectively establish their concern for being held retrospectively liable 
for actions taken during an emergency, thereby avoiding liability. Such offi-
cials would, of course, need to document their concerns—and could remain 
open to liability if they go beyond what the documentation allows. But this 
assumes that the original Nuremberg defendants did not seek adequate 
documentation because they lived in a culture of impunity and that a cul-
ture of accountability could have given them sufficient basis to avoid pros-
ecution for acts that were, in retrospect, prima facie violations of human 
rights. ἀ us, under the cultural interpretation of Nuremberg, we can have 
human rights violators who are shielded from prosecution by a human 
rights culture. ἀi s is not adherence human rights as such but rather their 
replacement by a cultural simulacrum.

A cultural interpretation of Nuremberg deflects attention from the cen-
tral legal question it posed—whether the individual responsibility of offi-
cials for crimes against international law is diminished or enhanced  
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when the domestic rule of law is suspended. ἀ e question is not whether 
an emergency existed at the time; not whether officials happened to 
believe the factual claims of the government; and not whether there is 
contemporaneous documentation of their good faith. A regime such as 
Hitler’s is likely to face illegal resistance (e.g., bombing, arson, and assassi-
nation) before it consolidates power. Many of its officials will thus plausi-
bly believe that emergency conditions justify summary process—and to 
believe this even more strongly if there is a threat of armed resistance to 
their repressive measures. ἀ at human rights violations occur in such cir-
cumstances is not an exception to the lesson of Nuremberg; it is the lesson 
of Nuremberg.

the lesson of Nuremberg
I do not see Nuremberg as a symbolic moment in a cultural transition 

but rather as a legal precedent about the relation between states of emer-
gency and ordinary justice. To better understand that precedent we need to 
focus on the legal rationale for Nazi human rights violations between Hit-
ler’s rise to power in 1933 and Germany’s defeat in 1945: the state of emer-
gency declared under Article 48 of the Weimar Constitution following the 
Reichstag fire, which allowed Hitler’s government dictatorial powers that it 
never relinquished.

ἀ e aftermath of the Reichstag fire was not the first time that Article 48 
had been invoked. Since 1919, when the Weimar Constitution was adopted, 
previous German governments had used it to deal with civil unrest, espe-
cially when instigated by Communists. Hitler’s immediate predecessor as 
chancellor, Franz von Papen, had recently used Article 48 to suspend civil 
liberties and the rule of law in Prussia, Germany’s dominant state, in order 
to counteract a possible alliance between Communists and Social Demo-
crats in the forthcoming election.53 On January 30, 1933, Hitler, the leader of 
the largest party in the Reichstag, was invited to form a coalition govern-
ment, and he immediately requested a new election to be held on March 5. 
ἀ e Reichstag fire took place on February 27, and the Reichstag Fire Decree 
was enacted immediately thereafter, suspending the civil liberties protected 
by the Weimar Constitution and vastly increasing the executive powers of 
the Reich government over the länder. Although the Nazis did not gain a 
majority of the Reichstag in the March 5 election, on March 23 the newly 
elected legislature passed an Enabling Act (the Law to Remedy the Distress 
of the People and the Reich) that allowed Hitler, as chancellor, to enact leg-
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islation on his own, whether or not it deviated from the Constitution. ἀ e 
basis of this action was the emergency created by the Reichstag fire itself. In 
the run-up to the March election, Göring (who was already both president 
of the Reichstag and minister in charge of Prussia’s state police) conducted 
police raids of Communist Party headquarters in Berlin, which yielded 
“secret” evidence (never produced) of a Communist plot for a coup d’état, 
following planned terrorist attacks on property and a mass uprising. When 
the Reichstag fire occurred, Göring described it within minutes as “the sig-
nal” for that coup.54 To counteract such claims, Ernst Torgler, the Commu-
nist Party leader in the Reichstag, immediately surrendered to the police so 
that he could establish his innocence in court. His judicial exoneration at 
the Leipzig trial, however, had no direct effect: he was not released from 
custody, nor was the “State of Emergency” lifted on the grounds that its 
factual basis had not been proved.55 ἀ ereafter German courts simply 
ceased to question the state’s claim that a danger of Communist violence 
had justified the measures taken.56

In a postwar memoir, written after his Nuremberg acquittal, Papen 
would recall,

Göring presented some . . . documents which had allegedly been found dur-
ing a raid on the Communist headquarters. . . . ἀ ey included plans for the 
liquidation of a number of political leaders, among them most of the Cabinet 
ministers and myself. I must confess that it did not occur to me that the Nazis, 
now a responsible government party, would find it necessary to forge such 
documents in order to bolster . . . their case. We were all convinced that the 
Communists had planned an armed uprising and represented a menace to the 
security of the state.57

Later historians do not believe such documents existed, much less that 
Göring would have bothered to forge them in order to persuade Hitler’s 
cabinet. He had kept his alleged evidence “secret,” even during Torgler’s 
trial, where no link to the Reichstag fire or any other “treason” was proven. 
Yet it was not until Germany’s defeat that lack of public evidence destroyed 
the domestic credibility of the factual claim on which Hitler took absolute 
power—that the Communists had a clandestine plan to resist him.58 We 
now believe that the Reichstag fire was not a true emergency that might 
have resulted in an anti-Nazi putsch because no mainstream postwar Ger-
man politician would argue otherwise today.

But this postwar perspective on Nazi crimes obscures the fact that the 
Nuremberg defendants were not allowed to raise an Article 48 defense 
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based on their prewar knowledge. ἀ e trial could then have turned on 
whether they as individuals should have accepted, uncritically, the factual 
basis on which the emergency was declared and the extraordinary powers 
that their government asserted as a consequence. Should German officials 
(even Nazis) have questioned the government’s claim to have information 
(perhaps secret) that the fire was set by Communists (aka politicized Jewry) 
who hated the German way of life and that foreign countries (not only the 
USSR but also Britain, France, and the U.S.) were harboring these anti-Nazi 
terrorists because of domestic Jewish influence. Would the plausibility of 
these allegations going forward have justified measures that might other-
wise be seen as violations of human rights? Had the issues at Nuremberg 
been framed in this way, each individual defendant could have addressed 
what he knew or believed about the reality of the alleged Jewish-Bolshevik 
threat that Hitler faced when he took power.

A trial allowing Nazis to defend themselves on Hitler’s own terms would 
have had a different meaning than Nuremberg now has. It is highly plausi-
ble that, when Hitler became chancellor in 1933, his enemies, including 
Jews and Communists, would (and arguably should) have responded with 
a campaign of direct action before it became too late to resist. ἀ e Reichs-
tag fire could well have been the beginning of such a campaign. Even if it 
wasn’t, a strong right-wing reaction to it could have provoked left terror-
ism. ἀ e German Communist Party clearly believed that a large part of Hit-
ler’s appeal lay in his ability to crack down on left terrorism to come, and 
that he was the only electable leader capable of also cracking down on the 
extremists to his right.59

Were the Nuremberg prosecutions successful because the Nazi govern-
ment’s allegations about the Reichstag fire were probably trumped up? Or 
because Göring, at the height of his power, boasted of having personally 
planned it?60 None of these questions is relevant to the Nuremberg prece-
dent we now have, which denies accused officials an individual defense 
based on good-faith acceptance of their government’s position that Ger-
many faced a collective threat. Had the Nuremberg trials allowed such a 
defense, a future court could distinguish the false emergency of the Reich s-
tag fire (for which Jews and Communists were scapegoated as the pretext 
for a vast expansion of state powers) from a true emergency (perhaps the 
attack on the Twin Towers, the Pentagon, and, potentially, the U.S. Capitol), 
which would justify mass detentions without trial, suspending free speech, 
and the like. Based on the Bush administration’s view, at least, some convic-
tions at Nuremberg were, essentially, for failure to procure legal opinions 
granting future immunity from prosecution. If this view were correct, invo-
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cations of Nuremberg would teach nothing to German citizens who 
believed their government in 1933 and perceived the foreign and domestic 
threat to be increasing thereafter; it would teach nothing to German offi-
cials who, during that emergency, accepted without proof the government’s 
factual allegations about who posed a credible threat; and it would teach 
nothing to citizens and officials deciding, thereafter whether to question, or 
simply obey, otherwise improper orders.

Yet Nuremberg now stands for such lessons. Germany’s declared emer-
gencies of 1933 (following the Reichstag fire) and 1934 (following the Röhm 
Purge) had been central to the prosecution’s case that there was a conspir-
acy. By allowing the defendants to be prosecuted for creating the kind of 
danger anticipated by the emergency provisions of Article 48, the tribunal 
denied them a defense based on their individual belief that the German 
government was responding to such an emergency. Because of Nuremberg, 
a national danger—even when recognized by domestic courts—does not 
create blanket immunity from prosecution for crimes committed in accor-
dance with a führerprinzip (leader principle). Nor can individual immunity 
be created by a legal opinion conditioning it on the official’s good-faith 
belief in the truth of what he had been told. Hitler’s arbitrariness and lack of 
consultation were a basis for the tribunal’s finding of insufficient evidence 
that most defendants joined with him in a “conspiracy or common plan,” 
but it did not consider the possibility that their offenses could be mitigated 
by trusting that Hitler had sound reasons for his decisions. Its finding of no 
conspiracy (with respect to human rights offenses) meant simply that a 
defendant’s Nazi beliefs and associations were not an aggravating element 
in the individual crimes of which he was convicted.

In concluding that there may have been no conspiracy to fake a national 
emergency, the tribunal did not go on to require the prosecution to prove 
that the individual defendants knew (or should have known) there was no 
emergency as a necessary mental element of each crime. Its compromise 
ruling, crafted by Judge Biddle with the help of Herbert Wechsler, was that 
most defendants were to be found guilty of war crimes and crimes against 
humanity even though individual guilt had not been charged as part of the 
indictment. ἀ e overall result would gut the legal theory on which the trials 
themselves were based and replace it with a new approach to the individual 
liability of officials that it has been the subsequent task of international 
criminal law to interpret.

How, then, should the Nuremberg Tribunal’s judgment now be read? It 
cannot be read as an internally well-reasoned decision; it must be under-
stood as a rejection of the conceptual basis of the indictment, and it could 
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be seen as a precedential ground for future prosecutions of individual offi-
cials for human rights violations. ἀ ere are several possibilities:

 • ἀ e tribunal’s decision was illegitimate and self-discrediting, and should 
not be followed in future cases where the existence of a state of emergency 
must be allowed as a defense.

 • ἀ e tribunal’s decision was self-legitimating in the sense that it rejected the 
victor’s justice of Versailles (collective liability) and set the stage for the 
international tribunals for Yugoslavia and Rwanda, and later for the Inter-
national Criminal Court, to find individual officials criminally liable but 
only for what they actually did.

 • In convicting the Nazi leaders anyway, the tribunal implicitly upheld a 
form of guilt by association that would set a precedent for Eastern Euro-
pean purges and show trials during the cold war.

 • Because the Tribunal rejected in advance the Soviet-bloc’s interpretation of 
Nuremberg, we can now regard that wrong interpretation as a paradigm 
of injustice that retrospectively vindicates the post–cold war equation of 
Nazism and Stalinism.

My interpretation is preferable to all these alternatives insofar as it treats 
the tribunal’s narrow holding in the case as implicitly denying both the con-
spiracy charge and the emergency defense. I thus concede that the entire 
Nuremberg trial would have been a gross miscarriage of justice if a defen-
dant’s good-faith belief that the emergency existed had been grounds for 
acquittal. I base this on the fact that the conspiracy charge in the indict-
ment had precluded individual defendant from claiming, as Papen did in 
later memoirs, that they believed there was a danger of a putsch from the left 
(Communists) or the right (the SA) and were themselves unknowing vic-
tims of whatever conspiracy there might have been to conceal the truth. 
But the trial and its result were not a miscarriage of justice. Therefore its 
holding must have been that neither an actual emergency nor good-faith 
belief in its existence can be allowed as a defense in cases that bring indi-
vidual criminal charges against officials for war crimes and crimes against 
humanity. Allowing this defense would be tantamount to allowing “reason 
of state” as a defense. But the rules of the Nuremberg tribunal going for-
ward explicitly prohibited this defense.

Before Nuremberg, the doctrine of reason of state was widely thought to 
preclude criminal prosecution of heads of state and high officials for how 
they dealt with the state’s enemies. To call an enemy attack, a domestic 
putsch, a subversive plot, and so forth, a political “emergency” was to say 
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that someone acting with sovereign authority to defend the state could not 
later be called before a court.61 ἀ e doctrine of reason of state had essen-
tially blocked the creation of international criminal law, as the textbooks 
now describe it, because, as a knock-down argument denying all courts, 
foreign and domestic, jurisdiction over political leaders, it precluded the 
need for them to make a criminal defense. Nazi leaders could not have been 
criminally prosecuted at all if reason of state—that is, a good-faith belief 
that the state was threatened by an emergency—had been admissible as a 
defense against a charge of violating human rights.62

My argument is buttressed by the fact that the London Charter creating 
the Nuremberg Tribunal specifically disallowed a defense based on reason 
of state (Articles 7 and 8). ἀi s clearly meant that “following orders” was 
inadmissible as an excuse for committing war crimes and crimes against 
humanity. But what does it say about “following the law”? In my view, the 
Nazi suspension of law under the emergency made this distinction moot by 
turning law into orders—the führerprinzip itself.63 ἀ e lack of distinction 
between law and orders strips away the (still limited) immunity that offi-
cials can legitimately claim when following the law leads them to a bad 
(sometimes very bad) result. ἀ at German law itself required them to fol-
low orders and lend the authority of their office to governmental violations 
of human rights made them individually liable for such violations under 
international criminal law.

It was thus the Article 48 emergency itself that stripped the Nuremberg 
defendants of the protections normally afforded to officials who act in good 
faith under a rule of law. ἀ e legal significance of Nuremberg is that the 
individual liability of human rights violators cannot be easily shed in an 
emergency and that those who give contrary assurances (whether based on 
the führerprinzip or today’s opinion letters on “the unitary executive”) may 
assume an additional measure of liability on themselves.64 Jurists were suc-
cessfully tried at Nuremberg for creating the legal carapace under which 
human rights violations occurred—the message of Judgment at Nuremberg 
is that they should have known better.65 Because of Nuremberg, govern-
ment lawyers cannot create future immunity by saying whatever it takes to 
persuade officials now to go along.66

ἀ e Nuremberg Tribunal’s verdict, though clearly the outcome of a com-
promise among the judges,67 was thus fundamentally correct. By refusing to 
convict the guilty defendants on the conspiracy charge it stumbled upon a 
doctrine of individual liability that applies to public officials, regardless of 
political affiliation, who rubber-stamp the factual claims of their superiors 
by disregarding previously existing safeguards. Nuremberg means that, 
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when a government suspends ordinary procedures, it also sweeps away the 
immunity from prosecution under international law of those who could 
normally claim immunity by adhering to ordinary procedures. ἀi s out-
come, which could not have been anticipated by Nuremberg prosecutors, 
became the kernel of legal truth established by the case.

In the present chapter I have suggested that the history of Nuremberg 
interpretation has gone through the following distinct phases:

 1. ἀ e forward-looking view of the original prosecutors (1943–1945) focuses 
on a Nazi conspiracy as a middle ground between German responsibil-
ity and individual responsibility; this view is reflected in the Nuremberg  
indictments.

 2. ἀ e tribunal’s final judgment (1946) finds sufficient evidence for the nonvi-
carious criminal liability of individual leaders. (Subsequent trials are held 
at Nuremberg through 1948, but large-scale denazification does not occur. 
ἀ e Geneva Genocide Convention is signed.)

 3. ἀ ere follows a period of latency in the West (1948–1960) in which neither 
Nazi associations nor individual human rights violations are prosecuted.

 4. Beginning with the Eichmann Trial (1960) through the end of the cold 
war, some Holocaust perpetrators, including Auschwitz guards, are suc-
cessfully prosecuted (1963–65, 1977). ἀ e fall of Latin American dictators 
occasions a debate about whether Nuremberg created a duty to prosecute 
human rights violators or merely made both prosecution and its deliberate 
forbearance available as strategic options for transitional regimes.68

 5. ἀ e democratic “transitions” that accompany the end of the cold war (1989) 
adopt the view that Nuremberg itself was a success because of its cultural 
effect, which can be replicated with or without trials. Under this interpreta-
tion, prosecutions occur (e.g., for the former Yugoslavia and Rwanda), but 
they are openly described as optional and selective.

 6. A corollary of the cultural interpretation allows officials fighting the War 
on Terror (post-2001) to anticipate and block prosecution for human rights 
violations by obtaining legal opinions from superiors that actions based on 
good faith to combat terrorism under emergency conditions are on the side 
of human rights.

My view (let us number this 7) is that the real meaning of the tribunal’s 
final judgment (2) is based on the rationale for rejecting the theory of 
collective, vicarious liability contained in the indictments (1). By pro-
posing (7), I mean to block the anticipatory defense attempted by (6) in 
which the treatment of “terrorism” as a human rights violation, combined  
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with a good-faith belief that terrorism is a threat, protects government 
officials from prosecution for acts, such as torturing prisoners and attack-
ing civilians, that otherwise could themselves be considered human rights 
violations.

If I am correct that (7) supersedes (1) through (6), then the cultural 
interpretation of Nuremberg is a perversion of its meaning. ἀ e tribunal’s 
judgment struck a blow against the Nazi culture of official impunity: it 
removed the legal obstacle to enforcing international criminal law against 
official violators who rationalized their acts based on emergency condi-
tions—a point no less important than the tribunal’s groundbreaking inter-
pretation of international criminal law as applying to such acts.69 ἀi s is 
precisely what compliant U.S. officials have feared since 9/11—and their 
fears have become more justified as a consequence of the very legal opin-
ions through which they sought protection.70 ἀ e Nuremberg precedent 
assumes that, from the perspective of government officials, it is always an 
emergency, whether declared or not, that starts them down the path to 
human rights violations. ἀ e legal status of the emergency itself must thus 
be rethought if we are to understand the meaning of human rights at the 
beginning of the twenty-first century.

Emergencies
With the fall of the Twin Towers we come full circle to the Reichstag 

fire—the very emergency that the judgment at Nuremberg did not allow 
as a defense. It is thus more important than ever that we understand what 
the Nuremberg precedent was and what it could mean today. Does the rel-
evance of Nuremberg today relate to whether the U.S. public has been given 
false information about the relation between 9/11, Iraq, and politicized 
Islam?71

As interpreted, the Nuremberg principle has continuing relevance not 
because the Nazi leaders made the right kind of argument about the wrong 
factual situation but because they drew incorrect legal conclusions from the 
kind of argument they made: they assumed that an emergency made them 
less responsible rather than more so. Political conformity in the absence of 
due process is an individual choice that officials are asked to make and may 
have a duty under international law to refuse. ἀ ose who act as a rubber 
stamp have effectively taken responsibility for the conduct they approved.

My claim that a state of emergency, whether genuine or not, intensifies 
the legal responsibility of individual officials for state action is novel only 
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from the parochial standpoint of the U.S., where it is presumed that consti-
tutional government is never suspended. ἀi s presumption, sustainable in 
wartime only by bending the Constitution,72 partially explains U.S. unwill-
ingness to subject its officials to human rights tribunals, such as the new 
International Criminal Court. Because dictator remains a dirty word in the 
U.S., we do not recognize that enhanced responsibilities follow from exer-
cising dictatorial powers.73

ἀ e office of dictator is, however, as old as Roman law, where it was 
understood to carry personal liabilities when the dictatorship lapsed with 
the emergency’s end. In Roman law countries with histories of dictatorship 
(and sometimes constitutions, like those of Germany and France, that 
expressly allow it), constitutional thinkers commonly understand that po- 
litical opponents of the regime are likely to be rounded up and thrown in 
jail during a dictatorship but that, afterward, the officeholders of that 
regime are legally answerable for their acts. ἀi s is not to say that potential 
legal liability in these countries should lead to conviction rather than vindi-
cation or amnesty; it is to say, however, that the willingness of officials, 
while in power, to tell (and to accept) lies about the dangers that justified 
human rights violations is subject to subsequent judicial review. ἀ e 
Nuremberg precedent is centrally applicable to the Bush administration 
officials who sought and gave assurances that the post-9/11 emergency 
turned war crimes and crimes against humanity into a means of human 
rights enforcement against terrorists; it is much less centrally applicable to 
Guantánamo detainees, such as Salim Hamdan, who have been tried for 
war crimes by the first U.S. military tribunal convened since the aftermath 
of World War II.

Nuremberg’s recent co-optation into the project of fighting terrorist 
threats has been a profound moral mistake that ignores the context in 
which regimes claim emergency powers. Most such regimes do not rely on 
popular indifference or the atmosphere of fear created by repressing their 
most serious opponents. ἀ ey also seek to mobilize popular support by 
persuading sympathizers that there is a real danger of suffering serious 
(perhaps worse) violence and that time is running out.74 A context of rising 
popular violence and mob hysteria can strengthen a potential dictator’s 
political base, while allowing moderates to rationalize heightened state 
powers as a better protection for human rights than their own heightened 
vigilance would be.75

Would a history of human rights trials make it easier to argue in such 
circumstances that the state of emergency should be postponed because 
there is still time to rely on the mechanisms of ordinary justice? Perhaps it 
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would if the dictator comes to power because of general indifference and in 
the absence of an internal or external threat. But, if popular apathy is not 
the problem, it hardly matters whether a political culture that includes suc-
cessful human rights trials could be invoked to make the public less apa-
thetic. Such a culture would also include a history of human rights violations 
that were later proven and condemned. ἀi s further fact could reassure 
conformists in the next emergency that they will have the opportunity to 
change with the times, as conformists in the past have always done. It is 
their “transition” that the cultural interpretation tries to ease.76 ἀi s is why 
the rhetoric of successor regimes shifts so quickly from achieving justice to 
promoting a culture that can bring nearly everyone from the old regime on 
board when an apparent danger has passed or been discredited.

But, insofar as human rights violations are still official policy, Nurem-
berg-based principles can, and should, slow progress toward a forward-
looking culture of human rights that would enable officials to avoid 
individual liability as violators. ἀi s is a simple, procedural reason to resist 
dubious efforts to recast Nuremberg as the global link between fighting ter-
rorists and promoting transitional justice. A deeper reason concerns the 
substance of the human rights culture itself. To the extent that such a cul-
ture is what comes after a past, and largely discredited, emergency, it tends 
to substitute itself for the true victim of future human rights violations. At 
this point our belief in human rights can become an ideological rationale 
for committing the kind of violations (including group-based violence, 
preemptive war, and the physical abuse of detainees) prosecuted at Nurem-
berg. Can such conduct be justified to defend a culture of human rights in 
a time of mass insecurity? ἀ e subject of human rights is not a culture—
and certainly not a culture that regards its own permanent endangerment 
as the true emergency that must always be cited as a decisive reason for set-
ting aside the human rights of its purported enemies.

Faced with the reality of the Holocaust, a previously unthinkable truth, 
Karl Jaspers famously confronted his fellow postwar Germans with the eth-
ical imperative to consider their guilt for things beyond their control and 
perhaps outside their knowledge—an imperative of self-reflection that 
comes before deciding on “the guilt of others” for their acts and omissions.77 
My effort to link the central meaning of Nuremberg to the concept of 
“emergency” preserves Jaspers’s insight by arguing that there was a right 
time for those condoning an evil regime to oppose it. ἀ e cultural interpre-
tation of Nuremberg as an instrument of transitional justice is concerned, 
rather, with what they would have done if they believed something else. It 
suggests that their failure then was not to consider what the present 
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moment will have been when new facts later appear. But for a would-have-
been opponent of past evil, now is never the time to renounce one’s present 
gains. ἀ ere is, at any given moment, some knowledge he will have lacked—
some revelation yet to come or that now appears to have come too soon. 
ἀ e temporal displacements produced by post hoc perpetrator trials always 
give beneficiaries and mere conformists more time to be against what was.

“Change Has Come”
Should the Obama administration refrain from prosecuting Bush-era 

human rights violations now that change has come? ἀ e recent literature on 
“transitology” suggests that, if the German people had somehow managed 
to overthrow Hitler (or, better yet, voted him out of office), the Nuremberg 
trials would have been superfluous as an instrument of cultural change. A 
similar argument is made about the relevance of Barack Obama’s election. 
Why prosecute now that “change has come” and the whole world knows 
what happened? If human rights is primarily a “culture,” then the fact that 
the U.S. already has such a culture, or has now returned to it, would become 
a reason not to prosecute those who believed in good faith that extralegal 
measures were justified after 9/11. ἀ e only reason to prosecute the guilty, 
according to this argument, is to prove that we can do so—that ours is not a 
“culture of impunity.” But, if we can, then we shouldn’t—so the real culture 
of impunity arrives when human rights are once again believed to be secure.

I have argued in this chapter that such a view is wrong if Nuremberg was 
right. Former Attorney General Gonzales has claimed that he, and other 
Bush administration officials, should not be prosecuted because they 
believed in good faith that a true emergency was present and thus did not 
intend to undermine the rule of law as such. But the tribunal’s final judg-
ment at Nuremberg makes the existence of an emergency inadmissible as a 
defense—otherwise there should have been a new trial allowing it. If the 
defendants are not allowed to plead that there really was an emergency, 
what is the relevance of their believing that one existed at the time? Honor-
able intent would, of course, be relevant to pleas in mitigation at the time of 
sentencing—and could also count in favor of a pardon following convic-
tion. But it is no less true that a lack of good-faith belief that the emergency 
was real would aggravate the offense of anyone convicted of human rights 
violations, as it might have done in the case of Nazis who were hanged for 
their intentional abuses of power. To reach such conclusions about any 
given official a trial would be needed, or at least a pretrial investigation that 
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would recommend prosecution or pardon based on publicly disclosed 
facts.78 I see little basis for the legal view that no U.S. officials could be con-
victed of a human rights violation unless they were also part of a conspiracy 
to undermine democracy that was arguably similar to German Nazism.79 
ἀi s is precisely the prosecution theory that the Nuremberg tribunal 
rejected in holding defendants criminally responsible as individuals. Even 
if Bush administration officials were allowed by U.S. courts, based on stan-
dard domestic practice, to raise advice of counsel as a defense, this would, 
at most, be a legal theory that, to be tested, would probably require waiver 
of attorney-client privilege.

What about the lawyers who gave such advice? ἀ ere is, of course, prec-
edent under Nuremberg for trying lawyers: the “Lawyers’ Trial” followed 
that of the “Major War Criminals.” ἀ ese Nazi jurists did not get a free pass 
at Nuremberg by invoking their good-faith professional opinion that Arti-
cle 48 permitted the government and its Führer to exercise unlimited pow-
ers. But the post-9/11 OLC did not even claim to be following orders issued 
under an emergency—it purported to give its independent legal opinion 
that Bush administration officials could not be prosecuted for the acts 
about which its advice was sought. OLC attorneys would be liable for mal-
practice if they did not advise their clients that whether an opinion letter 
from them could defeat Nuremberg-based prosecutions in U.S. (and espe-
cially non-U.S.) courts was merely an untested legal theory, which presup-
posed that there would otherwise be liability. If the purpose of giving bad 
(or incomplete) advice was to induce its recipients to do as they were told, 
then the lawyers could be charged as accessories to whatever violations of 
human rights were subsequently committed.80

ἀ e core meaning of Nuremberg is that officials, top to bottom, can be 
held responsible for failure to question orders that are prima facie viola-
tions of international criminal law. Encouraging underlings to document 
and question illegal orders (as FBI officials actually did) is perhaps the 
strongest reason in favor of prosecuting those above. ἀ ose who take it as 
reason not to prosecute do not, ultimately, want a human rights culture that 
would make violations more difficult in the next emergency and future 
prosecutions less necessary. In such a culture people would do the right 
thing when it matters.



Religion and Counterreligion
Before concluding this book we must ask why victims, whether indi-

vidual or collective, should not be sacrificed for the good of the collectivity 
that survives. ἀ e simple answer is justice. Justice as we know it begins with 
the idea that sacrificial victims can be innocent and that, if so, their suffer-
ing is undeserved. ἀi s idea creates a strong presumption against being the 
perpetrators of such suffering, especially through violence, and also against 
being its beneficiaries. All theories of justice take victimization of the inno-
cent—human sacrfice broadly conceived—as their paradigm of injustice. 
ἀ ey use the dyad of victim/perpetrator to ask who does what to whom 
and that of victim/beneficiary to ask for whose sake and at whose cost it is 
done.

But human sacrifice was not always thought to raise questions of justice. 
A moral world (our moral world) in which victims are innocent by defini-
tion was built upon rejection of an earlier moral world in which scapegoat-
ing was the central mechanism of collective expiation rather than the 
originary source of collective guilt. René Girard reminds us that the origi-
nal meaning of “victim” was scapegoat, and that scapegoating works (when 
it does) by singling out as a victim the one who is to be blamed for a catas-
trophe.1 In his account the singling out of sacrificial victims by the mob 
prevents something worse—contagious violence in which the community 
destroys itself. Such violence is contained because the sacrificial victim is 
subsequently worshiped by the surviving community, creating a taboo on 
repetition of the foundational murder. “ἀ e peoples of the world do not 
invent their gods,” Girard says, “they deify their victims.”2

In considering this primal mechanism of the scapegoat we must con-
stantly remind ourselves that it comes before whatever conception of justice 
we normally apply. Because the victim, and only the victim, is to blame, the 
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mob or priest that slaughters him is not considered guilty of anything, and, 
since there is no perpetrator guilt, the surviving community that witnesses 
and benefits from the victim’s sacrifice does not ask whether its collective 
gain is undeserved. Victimization was thus understood to be a form of 
group repair—a cleansing to be celebrated in ritual and myth—before it was 
understood to be a historical injustice that can stain the group forever after. 
“Archaic religions have little to do with gods and a lot to do with two institu-
tions: sacrifices and prohibitions . . . [that] are indispensable to the survival 
of mankind. . . . ἀ eir survival value justifies, for a while, their compromises 
with human violence. If you look at the history of religion you can always 
see that . . . all religions are victories of a sort over violence.”3

What has changed? ἀ e question of justice is originally posed, according 
to Girard, as a challenge to gods who demand human sacrifice. As this  
challenge develops, the scapegoat mechanism, which is still necessary to 
contain evil (because not all must die) also becomes a paradigm of evil (be-
cause the innocent must die). To question whether the gods are just is there-
fore to apply to them a standard that is both singular and universal. A 
singular idea of justice demanding that gods forsake sacrifice coheres with 
an idea of one universal God who demands that one forsake all other gods.4

A just God, according to Girard, is thus one who would put human sacri-
fice in the past—and refuse to be considered the cause of it. For Christians 
(from Augustine through the twentieth-century’s “ἀ eology of the Cross”), 
the justification of the ways of such a God to Man is that he identifies himself 
vicariously with the victim of human hatred and also directly as the victim of 
human hatred. ἀi s is because our idea of justice implies that ultimately God 
himself is being questioned.5 ἀ e question of justice (Milton’s theodicy) thus 
presupposes the standpoint of innocent victimhood toward a preexisting 
practice that Girard (or his translator) calls “victimage.”

ἀ e definitive questions raised by victimhood (but not victimage) are 
why the innocent suffer and whether God himself is the perpetrator. ἀi s 
means that two concepts of the victim (victimage and victimhood) under-
lie justice—and that these are dialectically related. In the now dominant 
concept, the victim is presumed innocent, the perpetrator is therefore 
guilty and the beneficiary/onlooker must avoid association with perpetra-
tor guilt in order to justify his ongoing gains. But in the originary concep-
tion the victim is always the one to be blamed and is appropriately made to 
suffer for the group’s catastrophe. Being a victim thus meant being sacri-
ficed long before the subjectivity of the innocent victim became the base-
line for universal justice.

But both these concepts of the victim still exist. Today those who can be 
justly made to suffer are called perpetrators/sinners; we do not also call 
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them “scapegoats” (victims) because that word now connotes innocence. 
But we still use the victimage mechanism to sacrifice those we call “perpe-
trators” in order to curb contagious violence and reunite the group. ἀ e 
main difference is that both our language and our social process generally 
presuppose that victimizing the innocent has already been criticized and 
superseded. ἀi s explains both the genesis and the inherent limitation of a 
humanitarian conception of justice (including Human Rights Discourse), 
which assumes Girard’s victimage mechanism is a past to be overcome and 
also claims to be that overcoming. For us the last sacrifice should have been 
sufficient to ward off the next catastrophe (“Never again,” we say). ἀi s dis-
tinguishes us from supposedly primitive cultures in which another sacrifice 
must come whenever another catastrophe seems imminent.

ἀ e idea that justice comes after victimary history assumes that the pres-
ent justification of suffering depends on its pastness: that unjustifiable suf-
fering (the bad kind) is that which lies ahead. But when it happens again 
(the Holocaust, Darfur) we also tend to see this as an anachronistic rever-
sion to the same old pattern of cyclical violence and discover once again a 
version of this throwback to paganism as the thing to be against—and 
ended once and for all. (“ἀi s time will be the last,” we say, and then say, 
when it happens again, “When will we learn?”). ἀ e real anachronism here 
is not merely a return to pagan scapegoating (ritual sacrifice) but also a 
reversion to the monotheistic critique of paganism that always sees the 
answer as the reconversion of what the Egyptologist Jan Assmann calls “the 
pagan within” who would, otherwise, be once again capable of sacrificing 
the innocent: “converts must not,” according to Assmann, “forget their past. 
ἀ ey must remain aware of their old form of existence in order to retain 
their new identity . . . and to steer clear of any form of relapse.”6 Human 
Rights Discourse thus fits the ideal type of what Assmann calls a “counter-
religion” that is based on rejecting, remembering, and continuing to strug-
gle with a false religion that preceded it.7

As a counterreligion, the humanitarian conception of justice is limited 
by the very genealogy that Girard helps us to see. He claims that the ques-
tion of justice (is the victim innocent?) subverts the effectiveness of the vic-
timage mechanism, which only works because (when) it is not exposed as 
an ongoing basis of injustice to the victim. (When this occurs the victim 
needs to be redeemed rather than mythologized.) It seems to me, however, 
that he has really shown something else: that both victimage and victim-
hood exist as alternative conceptions of the moral relevance of suffering in 
societies where the question of justice has arisen. We must therefore ask 
whether human sacrifice (or innocent suffering) is problematic only be- 
cause not everyone who survives benefits from it. If everyone benefits, could 
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we say that victimhood reverts to victimage—as we do in discussing the 
supersession of Cro-Magnon man by Homo sapiens? Yet taking the place 
(or living on the ruins) of a vanished civilization could also be considered 
an injustice to any survivors. Why should anyone benefit?

ἀ ere is in religious anthropology a distinction, apparently unnoticed by 
Girard, between being sacrificed and being used. ἀi s point carries forward 
to the distinction, in my introduction to this volume, between the death 
camp that destroys human life and the work camp that instrumentally 
exploits it. Many secular philosophers, such as Kant, Habermas, and Rawls, 
regard destruction and instrumentalization as morally continuous, if not 
equivalent; they see violence against others as a special case of treating sep-
arate individuals as a means only and not as ends in themselves.8 Nietz-
scheans, however, regard sacrificial violence as a refusal to use the victim 
instrumentally. As purifying violence, sacrifice is thus distinguishable from 
use; it makes the victim what he is—an end in himself, indeed a god.9 ἀ e 
mythical violence of a sacrifice thus presents itself as the opposite of con-
tinuing exploitation.

why Not sacrifice?
Recent Israeli debates over the justice of Palestinian claims show real 

confusion about whether victimage is always really victimhood (as Girard 
thinks) or whether there are forms of sacrificial violence that are not ongo-
ing exploitation and thus need not be repented. ἀ e historian Benny Mor-
ris’s evidence that Palestinian residents were deliberately expelled by Israel 
during the 1948 War has been widely cited to support present-day Palestin-
ian claims to victimhood.10 But it now seems that Morris was talking about 
victimage instead. He argues that the sacrifice of Palestinians, like that of 
North American Indians, was necessary for Israel’s creation and survival 
and is no more to be regretted than if they had died out. His clear implica-
tion is that Israelis, like North Americans, can deplore what happened to 
prior inhabitants without wishing that it hadn’t. But, in Girardian terms, 
this means that it is acceptable to benefit from victimage if one does not do 
it again right away—there must be a taboo on further violence that lasts 
until one has to do it again to avoid the next catastrophe; in more Nietz-
schean terms, the spontaneity of such violence distinguishes it from a utili-
tarian policy toward Palestinians.11

Morris does not present a utilitarian argument that Israeli gains exceed 
Palestinian losses (although he sometimes suggests that a complete ethnic 
cleansing would have been more humane than what actually happened). 
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His main point is that Israeli acknowledgment of the Palestinian expulsion 
does not necessarily support a Palestinian politics of victimhood; it might 
equally support a national history that treats vanished Palestinians as 
mythic predecessors whose sacrifice was part of Israel’s foundation in much 
the way that many present-day Americans mythologize First Peoples with-
out really wishing to be ruled by them or share the land. Morris’s compari-
son with the U.S. might have been strengthened by pointing out that Israel’s 
failure to complete its supersession of the not yet “vanished” Palestinians 
has led it to demonize, rather than divinize, them and that, consequently, it 
has produced in them a militant subjectivity of victimhood. But this would 
undermine his polemic against the Palestinian’s present claim. So perhaps 
Morris merely wishes that Palestinian victimhood were victimage—a past 
sacrifice that could be celebrated (and made taboo) without giving rise to 
grievance. ἀi s happens, he suggests, in states that had successful ethnic 
cleansings: it is failed attempts at ethnic cleansing that give rise to the poli-
tics of victimhood.

Morris’s suggestion that archaeology could supplant historical justice 
bears chilling similarity to Himmler’s 1943 Posen Speech, telling senior SS 
officers how Europe’s Jewish past would be commemorated in museums 
after the messy business of eliminating Jews was done,12 but in the case of 
Israel it is more disingenuous than sinister. He could not mean, for exam-
ple, that the Palestinians’ grievance would be less valid if Israel’s removal of 
them had been more frank and thorough, their loss more total. Morris also 
knows that his argument will appeal only to supporters of Israel who think 
the Palestinians’ loss is no more remediable than the claim of any other 
vanished civilization, while treating the Holocaust as a grievance that con-
tinues.13 Before dismissing Morris’s argument as a mere provocation, how-
ever, we should note that his principal critic, the Israeli philosopher Adi 
Ophir, implicitly reverses it by treating the 1948 catastrophe as the source of 
a negotiable grievance by present-day Palestinians and the destruction of 
European Jewry as a truly irremediable loss and not a basis for claims to 
victimhood by Israel (or present-day Jews). Is this the sacrifice that Israel 
should celebrate in its museums and rituals, rather than making instru-
mental use of it against the Palestinians?

Both Morris and Ophir rely on an implicit distinction between the forms 
of victimization that give birth to ongoing injustice (a politics of victim-
hood) and those that purify and expiate those who come after. When his-
torical catastrophes are viewed as cleansing, it does not matter to the 
successor society whether the catastrophe itself was natural (disease, vol-
cano, or meteor) or man-made (extermination)—just as it would not mat-
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ter to Morris that the Palestinian “catastrophe” was the result of deliberate 
expulsion. No matter how the catastrophe occurred, its result is a new civi-
lization built on the ruins of the old.14

Why then are moral catastrophes (such as U.S. slavery, apartheid, colo-
nialism, and the Holocaust) commonly seen to compromise the justice of 
successor societies? ἀ e ethical underpinning of settler colonialism 
assumes that they would not—that there is no ethical difference between a 
Europe built upon the ruins of the Roman Empire (or Homo sapiens that 
survive earlier hominids) and a British Empire that merely happened to 
overlap with Mughal rule of India. Now that settler colonialism has been 
discredited, we no longer assume that occupying another’s space is analo-
gous to the temporal succession of “civilizations” in human history.

But what is the ethical difference? Should the construction of the great 
Aztec pyramids, and the massive human sacrifices carried out upon them, 
now be discussed in the same moral register as the Holocaust? Is it a failure 
of empathy on our part that it has not been?15

what Comes After sacrifice?
ἀ e time has come to dig deeper. What is the logic of violence that 

our humanitarian conception of justice purports to end once and for 
all, and what new logic of violence does it perpetuate? We must, I think, 
reconsider this question in order to understand what comes after the hor-
ror of the twentieth century. ἀ e new century began with two competing 
answers: the Judeo-Christian response (post-Holocaust Human Rights Dis- 
course) that is a successor to the counterrevolutionary project and the 
Islamist response that fills the vacuum left by the demise of revolutionary 
messianism.

Both sides originate in the monotheistic rejection of prior religions in 
which the periodic sacrifice of victims (through killing or expulsion) expi-
ated collective fault for divinely imposed catastrophes such as floods and 
famines. Such sacrificial practices are the past of monotheistic religions—
by putting them to an end, monotheism claims to connect the worship of a 
singular god with the promise of justice in human affairs. But what is the 
logic of violence that our two dominant forms of monotheism purport to 
end once and for all, and what new logic of violence does monotheism 
bring?

ἀ e Aztec cult of a mad, self-devouring divinity, Huitzilopochtli, was 
not yet two hundred years old when the Spanish conquistadors arrived. ἀ e 
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purpose of that cult, originally described by Spanish priests, was to separate 
the creative and destructive sides of the divinity by feeding him with human 
blood. ἀ e Mexican writer Octavio Paz thus describes a pre-Conquista 
“Aztec peace” in which the “subject nations constituted a reserve of sacred 
sustenance . . . the blood bank.”16 ἀ e injustice of this system was not lost on 
those who fed the sacrifice. Oppressed tributaries allied with Cortés in the 
hundreds of thousands to overthrow the rulers of Tenochtitlán, who ini-
tially saw his strategy of conquest through alliance and subsequent massa-
cre as similar to the Aztecs’ relatively recent creation of empire. ἀ e 
Spaniards, however, saw it differently. Many explained their rule as the sub-
stitution of a Christian Empire that saved souls for one based on the ritual 
killings of defeated enemies according to a fixed calendar, even though 90 
percent of the indigenous population died, mostly (we now know) of dis-
eases brought by the Spaniards.17

Were the European conquests of the New World the beginning of the 
end of empires based on human sacrifice, such as those on the Aztec pyra-
mids? Paz emphatically refuses to say so. “ἀ e critique of Mexico begins,” 
he says, “with the critique of the pyramid” (p. 308). For Paz, the rest of 
Mexican history, including its revolutionary celebrations of its Aztec past, 
is essentially a prolongation of pre-Conquista pagan cruelty. His critique of 
the pyramid implicitly suggests that Girard’s Christian project of putting 
human victimage in the past has barely begun and bears a marked affinity 
to Daniel Goldhagen’s description of the Holocaust as (what one critic 
calls) “orgiastic ‘super-pogrom,’” differing from previous, less ideological 
episodes of scapegoating mainly in scale and ambition.18 Such arguments 
are at odds with more recent reconsiderations of the European conquest of 
the Americas on its five hundredth anniversary as a prolonged “Holocaust” 
inflicted on native inhabitants19—an extension of the holy war fought to 
bring the more primitive violence of the Aztec pyramids to an end.20 But if 
colonialism was a prolonged Holocaust, what was the Holocaust?

ἀ ose who see the Holocaust as an extension of the Spanish Conquista, 
and not of the human sacrifices on the Aztec pyramids, tend to focus on 
Nazi ideology as a supercrusade rather than a superpogrom. ἀi s view, 
advanced by many exiled German intellectuals such as Arendt, Hork-
heimer, and Adorno and later developed by Holocaust scholars like Zyg-
munt Bauman, sees Nazism, and “totalitarianism” thought more broadly, as 
universal social engineering run amok, a perverse consequence of demy-
thologization rather than a return to myth.21

What of the contrary view? ἀ ose who call the Holocaust a return to 
primitive scapegoating (or to the Aztec pyramids) are often unclear about 
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whether they are offering an explanation of why it worked or why it failed.22 
ἀ e ambiguity in their claim runs deep. Is their point that, if Nazi Germany 
had won World War II, Jews would not be considered innocent because 
Hitler’s use of the scapegoating mechanism would have worked in uniting 
his people? Or, rather, are they arguing that Hitler’s persecution of the Jews 
was doomed to fail because it revived the ancient technique of scapegoating 
in a modern context where it had already been discredited?

If the scapegoating mechanism cannot work under conditions of moder-
nity, then it does not explain the Holocaust.23 ἀ ose who interpret the 
Holocaust through this mechanism ignore the fact—both political and 
theological—that what comes after the pagan sacrifice of victims (scape-
goats) is a pathology of monotheism that cloaks its violence not with the 
virtue previously ascribed to heroes but instead with the innocence now 
ascribed to victims. It is, I think, the particular blindness of humanitarians 
to regard their opponents as reverting to pagan cruelty (suicide bombing 
and the like), as though once we have arrived at humanitarianism nothing 
can come next.

Monotheistic violence is what comes next—a violence that claims to 
break the cycle of violence when one must do what it takes to defeat the 
enemy once and for all.24 Monotheistic violence thus involves an intensifica-
tion of enmity, which is no longer a matter of expressing and containing 
what Girard calls “mimetic rivalry” but becomes, instead, a matter of 
defending a God who is now revealed to have always been on the side of 
victims. Monotheistic violence is not necessarily committed by the victim, 
but it is always committed for victims who must be saved/rescued. When 
Paul’s Lord says “Vengeance is mine, I will repay,”25 he repudiates ordinary 
vengeance while also elevating and infinitizing his own vengeance as divine 
justice. ἀi s higher form of vengeance (combining its critique and super-
session) becomes the humanistic version of God’s work—it is defined as 
not–vengeance but rather violence directed against the false gods who de-
mand vengeance.

ἀ e violence that kills off false gods (that establishes their nonexistence) 
is thus a vengeance that belongs exclusively to the one true God (“Ven-
geance is mine”). Such righteous violence intensifies enmity by making it 
both political and theological—and in all instances a matter of final strug-
gle “in which the enemy must be ‘annihilated’ (cease to exist) rather than 
merely ‘defeated.’ ”26 ἀ e cruelty of the monotheistic religion that claims to 
supersede the violence of “earlier” religions (as it categorized them) was 
sharply criticized by Montaigne in the immediate aftermath of the Spanish 
conquest of the Aztecs.27 From its own perspective, however, monotheism 
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triumphs over religions based on human sacrifice because it splits off the 
creative and destructive sides of divinity: it glorifies God as the Creator 
rather than appeasing Him as the Destroyer.

Creation and Destruction
It is worth pausing to consider what it means for a creature to con-

ceive of the Creator as having split off its destructive wishes. A natural 
being, unlike a creature, carries its essence or purpose within itself; it seeks 
to know itself (perhaps in the Socratic mode) in order to pursue its own 
good. In contrast, a created being has no good of its own but, rather, a pur-
pose external to it—that of its Creator. It therefore cannot know through 
introspection its reason for being and needs to be told through signs or 
direct revelation.28 To think of one’s reason for being as coming from 
outside poses a problem beyond the need to get God’s message. A self-
conscious creature can conceive of its own destruction if the Creator 
becomes dissatisfied or simply changes his mind.

A more or less well-founded fear of the Creator fills the space of absent 
nature in creaturely existence. Fearing God would be a reason to hate Him 
if we were not afraid that this very feeling would justify His wrath. ἀi s is 
why loving God, in the Abrahamic religions, is a commandment, and why 
obedience to that commandment generally takes the form of prayer. ἀ e 
collective “we” that is expressed through prayer both loves and fears a God 
who is always sparing us an extermination that we would otherwise deserve 
and that would surely come if we hated Him rather than blaming ourselves 
for misfortune. Our professions of faith in God’s unconditional beneficence 
disavow the link between fearing God and hating Him, and defend against 
the anxiety caused by an unavowed hatred that God alone knows. ἀ e 
prayers commanded by monotheism thus repress (and unthink) the wish to 
commit deicide29 by restating fear of God as a love that constantly doubts 
itself.30 ἀ e monotheist’s split-off hatred of God must then be projected 
onto others so that it can be reexperienced as hatred of those who hate 
God. What we now call genocide is imaginable within the Abraham reli-
gions as a collective punishment for the wish to commit deicide, and the 
redemptive stories that constitute a people are all about being spared this 
punishment,31 as in, for example, Exodus 20:4: “for I the Lord your God am 
a jealous God, visiting the iniquity of the fathers upon the children . . . of 
those who hate me.”
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Monotheistic religions abound with histories and prophecies of the 
extermination that occurs when a collectivity falls out of favor with its Cre-
ator by forsaking, disobeying, hating, or betraying him—the destruction 
from on high (“shock and awe”) that generals and journalists now call “bib-
lical.”32 ἀ e first such event in the Bible was the Flood—described as a near-
total biocide of terrestrial animals—“Never again” is first uttered by God as 
a postdiluvian promise to Noah. (It was, however, a qualified promise—
never again by water.) Moses’ Great Sermon at the end of Deuteronomy 
prophesizes future genocides directed against the Jews for turning away 
from God, and the Old Testament thereafter describes divinely ordained 
mass slaughter (both by and against Jews) that would fit the description of 
genocide in the 1948 Geneva Convention. ἀ e New Testament conceptions 
of Armageddon and the Last Judgment are future genocidal moments that 
many proponents of human rights devoutly hope will never come. Against 
this background, it was important to the post-1945 survival of Judaism to 
describe the Holocaust as something that God did not will and that is not a 
reason for survivors to hate Him.

Judeo-Christianity, viewed as a singular, post-Holocaust religion, wor-
ships a God for whom cruelty is the worst evil of all. ἀi s God makes geno-
cide (typified by the destruction of the Jews) taboo for man in much the 
way that earlier theology unthinks deicide. ἀ e biblical idea that such geno-
cide/deicide is God’s prerogative alone is a foundation for the modern idea 
that humanly inflicted mass murder is the ultimate sacrilege and that any-
one committing it is the devil incarnate, a usurper (and would-be mur-
derer) of God Himself, the originary génocidaire. ἀi s suggests that the 
taboos on genocide and deicide share both a common biblical genealogy 
and a common psychological root in the wish to transgress.

Atonement for the wish to kill God (and to play God) is the time-
honored recipe of prophetic politics for avoiding the fate of the peoples that 
have perished by God’s will. It also suggests, however, that love of neigh-
bor—as God’s commandment—is nothing so simple or direct as the fact of 
loving one’s neighbor (or not). It is rather the atonement for hatred of God 
and the anxiety that one’s hatred may have killed Him. ἀ us we are com-
manded (in relevant part): “You shall fear your God; I am the Lord” and 
“you shall love your neighbor as yourself; I am the Lord.”33 Love of neighbor 
(nonextermination) and a fear of hating God are here conjoined at the very 
highest level of Judeo-Christian doctrine. ἀ at Human Rights Discourse is 
also a religion that preserves in secular form the biblical fear of genocide 
should make it unsurprising that the repudiation of Human Rights Dis-
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course today takes the theological form of attacking its Judeo-Christian 
specificity.

the uneasy Religion of Humanity
I have argued throughout this book that late-twentieth-century Hu- 

man Rights Discourse has the particularity of world religion—that of 
Judeo-Christianity, which misunderstands itself to be the last monotheism 
because it claims to be the religion of humanity as such. It thus justifies its 
own particular violence as a continuation of the struggle against barbaric 
human sacrifice (the pyramid) in its horrifyingly modern incarnation (the 
Holocaust). As a religion that describes God’s own beliefs as ultimately 
humanitarian, Judeo-Christianity sees sacrificial victims as innocent, the 
perpetrators as guilty, and continuing beneficiaries as unjustified until they, 
too, repent under the tutelage of experts in transitional justice.

ἀ ere remains, however, a question of whether the religion of humanity 
is still a religion of God, and this is the question Islam poses. How does 
humanity confront its hatred of a deity who once demanded or condoned 
the sacrifice of some in the community, the victims, for the benefit of the 
rest? ἀ e question of justice originates in a question about God’s purpose. If 
monotheism is a way to overcome the cruel gods we hate, Islam charges 
earlier monotheisms with failing to root out the temptation to hate God 
whenever cruelty appears.

But is such a temptation inherent in the monotheistic project of replac-
ing “sacrifice” with “justice”? According to Jan Assmann, “Obliterating the 
distinction between ‘sacrifice’ and ‘justice’ . . . is linked to another distinc-
tion . . . the one between true and untrue in the sphere of religion.”34 ἀ e 
Mosaic worship of an unseen god thus introduces a distinctive concept of 
believing as fidelity that is distinguishable from seeing—the extra element 
being the truth revealed to Moses himself.35 Believe me (God’s representa-
tive), says Moses, and not the evidence of false gods that appears before 
your eyes.36 Islam’s further revelation claims to remove the hatred of God, 
and the wish to kill him, that leads from monotheism to Judeo-Christian 
humanism. It results in a conception of justice not as a standard for judging 
God from the standpoint of suffering victims but rather as a reason for ben-
eficiaries to obey with inner zeal.

What does it mean for a community to cease worshipping gods that it 
believes to be both false and cruel and to remember the One True God who 
remains invisible? To turn away from false gods is the prototype for reject-
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ing a past cyclicity of violence based on a new understanding of the 
“human.” As a matter of cultural memory, rejecting false gods presupposes 
a human capacity to kill them off (iconoclasm as “theoclasm”).37 Assmann’s 
point is that one’s conscious disbelief in self-destructive gods requires a fur-
ther belief that disbelief was strong enough to kill them. ἀi s combination 
of conscious disbelief and unacknowledged belief is necessary to transform 
sacrificial cults into religions in which people must remember (and con-
stantly be reminded of) a god who is external, just, and nondestructive. ἀ e 
central characteristic of the monotheistic religions that come after human 
sacrifice is what Assmann calls a collective “traumatization of the perpetra-
tor.”38 ἀi s traumatization is, according to Assmann, typical of religions that 
regard pagan sacrifice as part of their past—and the distinctive marker of a 
monotheistic, rather than pagan, form of violence.39

ἀ e fundamental difference between the sacrificial violence committed 
to appease the gods of pagan religion and the “civilized” violence of mono-
theism is that the latter violence is directed against the old (false) gods that 
one has the power to kill through disbelief.40 But this is the very deicidal 
power that humans must henceforth deny themselves (repress) in order to 
accept their newly revealed position as the beneficiaries of a divinely cre-
ated nature. Monotheistic violence redirects the deicidal wish inward, re-
placing human sacrifice with repression.

My point is not that monotheistic violence is less self-limiting than 
pagan violence is (the populations of Troy and Carthage were exterminated 
by pagans); rather, it is that by demonizing its victim monotheistic violence 
leaves its murderous feelings toward its own dead gods repressed and 
potentially inexpiable. Unlike the sacks of Troy and Carthage, which were 
later mythologized by the triumphal civilizations of Greece and Rome, the 
genocide committed in God’s name against the Amalekites is a guilty vio-
lence that presents perpetrators (such as King Saul, who was a conscien-
tious objector) the choice between exterminating a people to kill its gods or 
confronting one’s potential hatred of one’s own God. ἀi s hatred is itself the 
inner crime for which a just and all-knowing god could justly accuse a true 
believer.41 Monotheistic violence is thus, unconsciously, violence against a 
former god that is repressed and redirected against an enemy of the one 
true God.42 To be at war with God’s enemy is to deny that we are no less 
capable of hating God than of loving him.

What comes after human sacrifice is a political unconscious in which 
beneficiaries have latent perpetrator guilt that can either be denounced by a 
prophet or forgiven by a messiah. Pauline messianism is, as we have seen, a 
template of the transitional justice that I describe as Human Rights Dis-
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course—a mode of argument that pushes evil back into the past by post-
poning justice for the future. ἀ e Islamic counterargument, inherently 
prophetic, accuses beneficiaries who do not change their ways of hating 
God. In monotheistic religion, the distinctive role of prophets, rather than 
messiahs, is to argue that something more must be done for the present 
time to end. Prophecy thus rejects the view that the necessary moral trans-
formation has already occurred—that change has come—and that benefi-
ciaries of past evil need more time, a secular time, to realize this. ἀ e 
conflict between these perspectives is paradigmatically religious.

messianic and Prophetic time
Once we understand that Human Rights Discourse is secular religion 

(our own version of universal truth), it lies open to criticism on religious 
grounds. ἀ e most serious is still the charge made by Jewish prophets of 
creeping infidelity—putting humans ahead of God. ἀi s path begins with 
the Judeo-Christian revelation, embraced by Girard, that cruelty to humans 
is the worst thing possible and leads to a natural worship of (addiction to) 
whatever eases human pain. ἀ e danger of mistaking revealed religion for 
analgesia (an “opiate of the people”) is that it leads believers to be suspi-
cious of God’s will. ἀ ey may not acknowledge their suspicion directly as a 
humanist article of faith, but they do believe that, if the one true God were 
capable of cruelty, he could be justly hated for being inhuman. ἀ e pro-
phetic tradition calls upon those who judge God’s will by human standards 
to turn away from a path that will lead to hatred of God. Hating us for hat-
ing God is the theological position that Judeo-Christianity projects onto its 
Islamist “other.”43 To address these issues at the level of political theology 
we must describe what is claimed in a prophetic politics, and the claim of 
Pauline messianism, to both fulfill and supersede these claims. Prophets 
typically proclaim that the present cannot continue and that its beneficia-
ries must “turn aside from the direction given by the otherwise unalterable 
thrust of power.”44 ἀ e tendency of secular humanists to view these ele-
ments in Islam as the enemy of Human Rights Discourse—and to challenge 
contemporary Muslims to repudiate them—blinds us to the ethical limita-
tions of our own secular humanitarianism as the ideology of self-professing 
humans.45

In lectures delivered shortly after the Iranian Revolution, Norman O. 
Brown interpreted the Qur’an as a revelation of the limits of humanitarian 
ethics that derive from its origins in St. Paul’s ἀ eology of the Cross.46 He 
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began by rejecting “the time honored prejudice that treats Koranic theol-
ogy as a confused echo of half-understood Jewish or Christian traditions, 
selected and polemically distorted to construct a newfangled monothe-
ism.”47 Brown approached Islam not as an oriental religion but as an alter-
native answer to the Athens-Jerusalem question that Tertullian also asked 
at the outer regions of the Roman world: how to synthesize neoplatonism 
and biblical revelation. ἀ e answer, according to Brown was not incarna-
tion—the idea that past prophecy has been fulfilled, before we were ready, 
by a man who was God. What if, Brown, asked, the answer is one last reve-
lation that did not come before humans were ready for it? When framed as 
a reopening of the prophetic tradition that Pauline thinking foreclosed, the 
Qur’an’s message is that justice has already been realized on earth. Once 
this is revealed, according to Brown, our still Pauline deferral of justice 
would be based on mere ignorance.48

Brown thus describes what is “new” in Islam as an “evolutionary muta-
tion in the prophetic tradition in response to the limitations built into the 
structure of orthodox Christianity by its historic compromise with Roman 
imperialism,”49 and he calls Muhammad a “prophet against empire,” whose 
message marks a

return to the original Mosaic theocratic or theopolitical idea. ἀ e kingdom of 
God is a real kingdom on earth. ἀ e dualism between temporal and spiritual 
regimen is rejected; the concessions to Caesar (or Constantine) are abrogated. 
Prophetic revelation has to replace Roman law with its own law. . . . ἀ e pro-
phetic movement then has to be a political revolution. Muhammad is the 
prophet armed; Islam is committed . . . to the seizure of power. At the same 
time the Mosaic theocratic idea is freed from its national (ethnic) limitations 
and given new and revolutionary content as a program for instituting theo-
cratic world government.50

For Islamic theopolitics, secular rule violates “the principle that there is 
no God besides God”—it is a form of “idolatry or atheism” that must be 
overcome by transferring to God “the power that was in the ancient orien-
tal urban king” who sought to spread his empire.51 Here Brown interprets 
Muhammad as not merely a prophet against empire (Caesaro-Papism in all 
its forms) but also a prophet against Leviathan, the man-god of the state,52 
and all forms of human “lordship,” except that of God alone.53

Islam’s decision “to take responsibility, to seize power” marks a break, 
according to Brown, in the “stalemated confrontation between prophet and 
king in the Old Testament and between Caesar and Christ in the New.”54 As 
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the anti-Paul, Muhammad rejected the prophetic path from Moses to Isa-
iah’s “Suffering Servant” (and thence to the Messiah); he resumed the path 
that leads from Moses to Elijah. Elijah’s prophecy had preempted the 
impulse toward messianic deferral (passivity toward the Caesarism of one’s 
day) by rejecting any interval of secular history that would come between 
the end of evil and the coming of justice.55 It had been Paul (via Deutero-
Isaiah) who reintroduced such an interval. ἀi s allowed him to describe 
Jesus not as another prophetic messenger demanding immediate justice 
but as the embodiment of a now absent God for whom justice was inter-
rupted by compassion. In Paul’s theology the experience of hiatus between 
Christ’s Resurrection and return allows a still waiting community to believe 
in justice to come, with varying degrees of urgency.56 Qur’anic justice is, 
according to Brown, a challenge to secular rule that is always to be pro-
claimed in the present instant. “In fully developed Islamic theology,” ac-
cording to Brown, “only the moment is real.”57

ἀ us conceived, the Qur’anic revelation deliberately blocks the path, 
described by Max Weber,58 that leads from monotheistic revelation to a 
this-worldly realism about human suffering. ἀ e monotheistic rejection of 
myth recasts all potential victims of human sacrifice (Isaac, Joseph, Daniel, 
etc.) as innocent, entirely historical figures whose suffering is not desired 
by the one true God.59

But what comes after this demythologization of this world? ἀ e Chris-
tian doctrine of incarnation is one answer: it presents the self-sacrifice of 
the one true God within history as the end of Jewish prophecy. By viewing 
Christ’s Crucifixion and Resurrection as history (not myth), it turns the 
Jewish Bible into allegory and seems to lead, inexorably, to a universal poli-
tics of human rights based on a realistic and compassionate account of past 
Jewish suffering that abstracts from the prophetic elements that were con-
stitutive of Judaism itself. ἀ e development of monotheistic thought, from 
demythologization to realism, corresponds to Weber’s earlier account of 
secularization as a “disenchantment” of the world.60  ἀ at disenchantment 
is the cost that must by paid by Girard’s God, who humanizes himself by 
identifying with the pain of sacrificial victims.

Islam is another answer to the question of what comes after demytholo-
gization. ἀ e Qur’anic revelation puts a stop to the secularizing tendency of 
monotheism by refusing Incarnationism—and all secular versions of the 
move from prophecy to allegory and on to realism. Islamic philosophy 
does not see the present as historical in the sense of being a figural repre-
sentation of some other time: it is not “realistic” in this sense. If history is 
not the actual reality, there is no time like the present—and perhaps no time 
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but the present for achieving God’s justice: it is never too soon and never 
too late. In attributing this version of prophetic politics to Islam, Brown 
presents the Qur’an as a “poetic” alternative to the “narrative” history (as a 
time between two times) based on St. Paul. For believers, it thus provides 
another route to the twenty-first century, revoking the Pauline view that the 
present is to be understood historically. Brown notes that its allusions to 
biblical stories (of, for example, Moses or Jesus) present themselves as com-
ing after the project of narrative, often leaving open just when, in a known 
plot line, a Qur’anic episode occurs.61 As an alternative route to the twenty-
first century, the Qur’anic thought revokes the view that the present time is 
incomplete. Its dominant syntagma of justice is the present imperative 
(action) that follows revelation of a previously invisible truth.

the Beneficiary
ἀ e urgency of justice in prophetic thought contrasts sharply with 

forms of postmessianic secular thought in which the beneficiaries of injus-
tice become self-conscious by opposing the completion of time.62 Judeo-
Christian thinkers do not want the time after their conversion to stop. 
ἀ ey want more time to argue that nothing is forever, that there is still time 
to change. ἀ ey thus profess faith in a future in which the past will have 
been different because of increased awareness of the unjustified suffering 
that occurred. Increasing such awareness is the form of therapeutic action 
that Human Rights Discourse promises to provide.63 It is also the culmina-
tion of a strand of monotheistic thought (the Judeo-Christian strand) in 
which demythologizing past sacrifice—all of it—is a precondition for the 
redemption of mankind. In the meantime—after evil but before justice—
the newly self-aware beneficiary of past sacrifice wants not to be identified 
as a would-be (or would-have-been) perpetrator and thus acknowledges 
the innocence of all historical victims.

What does the convert want in the prophetic tradition? He wants a bene-
factor whose beneficence is finally revealed. If his ultimate benefactor, God, 
is not the perpetrator of his human suffering, then his subjective position 
would consist of fidelity to that revealed truth. Subjection to God alone is 
the literal meaning of “Islam,” a state of self-renunciation that could be 
achieved in the instant. From the perspective of prophetic anti-messianism, 
any view of compassion that is not renunciatory is merely therapeutic.64 
And Qur’anic prophecy is militantly antitherapeutic.65 In Islam there is no 
angry God (“the . . . All-Powerful of our rational theodicies”) who shows 
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his compassion by first provoking and then forgiving the human desire for 
his death. Islamic revelation takes aim at the very site of deicidal wishes by 
making God’s compassion integral to the original purpose of creation 
itself.66 Allah’s compassion is creation itself,67 a restriction/renunciation of 
possibility that God has imposed upon himself in order to become known.68 
ἀ e Arabic name (Al’-Lāh) expresses “the nostalgia of the revealed God 
(i.e., revealed for man) yearning to be once more beyond his revealed 
being”—and which we experience as identical with the sadness of the 
unknown god “yearning to be known.”69

What does Qur’anic prophesy demand? ἀ e “transmissive compassion” 
of Islam is described by Corbin’s mentor, Massignon, not directly as a wish 
to relieve human suffering but as “a psychosomatic shock.”70 ἀ e soul, 
according to Corbin, “is not the [compassionate] witness of an external 
event but the medium in which the event takes place.”71 ἀi s is not, as in 
Christianity, compassion for the victims of evil, beginning with Adam’s 
Fall, and an implicit questioning of the divine purpose that would allow 
creaturely suffering to happen. Nor is it compassion for the God who dies a 
human death to vicariously atone for mankind’s sin and thus lay to rest 
man’s fear of His motives. In the Qur’an, compassion is for God as Creator 
and is felt by humans not for his possibly innocent victims but as his unde-
serving beneficiaries.

ἀ e Qur’an thus completes monotheism’s critique of sacrificial religion 
by rejecting outright, as a relapse into idolatry, the doctrine that God Him-
self must die on the Cross (Agnus Dei, qui tollis peccata mundi) to vicari-
ously atone for human sin and make mankind worthy of his Creation.72 In 
Islam the universal beneficiary does not begin as an unreconciled victim 
who overcomes the corrosive effects of hating God for human sin but as a 
creature whose ability to imagine himself as an instrument of Allah’s pur-
pose is integral to the ongoing process of creation itself. Greater equality 
among humans is produced here not by reconciling themselves with God; 
rather, it is a direct consequence of obedience to God’s purpose as expressed 
through His commands. Such militant obedience to an externally revealed 
truth is, in the prophetic tradition, a form of struggle-as-justice (itjihâd) 
that rivals the model of justice-as-reconciliation in the Judeo-Christian tra-
dition that claims to bring the era of prophecies to an end.

ἀ us described, prophetic justice suspends the victim/beneficiary dia-
lectic set forth in chapter 1. Here there is no founding crime (Adam? Cain?) 
from which the surviving community benefits, no victim position with 
which the beneficiary must identify in order to achieve vicarious atone-
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ment. ἀ e beneficiary’s struggle (itjihâd) is, rather, to discover the true pur-
pose of his benefactor and to obey it.73

Because such obedience is open to everyone, prophetic politics has the 
potential of universalizing the beneficiary position, just as messianic poli-
tics potentially universalizes the victimary position. But the justice that 
follows from compassion for the benefactor is not necessarily equivalent 
to that which follows from compassion for the victim. In the latter concep-
tion, equalization is inherent in justice—“the last shall be first,” according 
to Christ74—and the distribution of advantage shall be for the sake of the 
worst-off, according to Rawls. In Islam the universal beneficiary does not 
begin as an unreconciled victim who overcomes the corrosive effects of 
hating God for human sin but begins as a creature whose ability to imag-
ine himself as an instrument of Allah’s purpose is integral to the ongoing 
process of Creation itself. Here greater equality among humans is not pro-
duced by reconciling themselves with God; instead, it is an indirect conse-
quence of obedience to God’s purpose, which requires the believer to be 
against the self-worship of all (including victims) who believe that true 
thoughts must be their own rather than Allah’s. Is struggle-as-justice the 
only viable twenty-first-century alternative to the counterrevolutionary 
politics of justice-as-reconciliation? Putting my overarching theme in this 
way foregrounds the choice between militancy and reconciliation as spiri-
tual paradigms—but what about justice itself? Are either militancy or rec-
onciliationadequate proxies for it? Becoming a militant for truth—perhaps 
an “inconvenient truth” such as global warming—might unbind a benefi-
ciary from present gains that do not truly belong to him. But it would  
not require him to confront the unjust origin of those gains or his fear of  
those who presently suffer because of them. Even if beneficiaries of injus- 
tice have faith in an all-compassionate Benefactor, they also have victims 
whose continuing presence reveals the truth that their apparent blessings 
are not universally shared in the given situation. In a struggle for justice, 
moreover, no situation is merely given: there is always a question of what 
has been unjustly taken and what the takers are allowed to keep.

My conclusion to this volume asks in what voice (or voices) can such a 
call for justice be heard. I argue that this question originates in political 
theology and I address the need for a theory of justice in time that Human 
Rights Discourse obscures.



the grammar of injustice
In this book I have contrasted two paradigms of historical injustice. 

ἀ e first is based on class struggle and revolves around the triad of per-
petrator/victim/beneficiary; the second, based on anticolonial struggle, 
revolves around the dyad of native/settler.

Viewed grammatically, these paradigms of justice (the answers to who/
whom questions) involve the person and declension of nouns.1 A noun’s 
person consists of its number (singular or plural) and its relation to the 
sentence uttered as a communicative act (performance). In the first and 
second person, the English pronouns “I” (we) and “you” are shifters: “I” 
always refers to “the one who speaks”; you are the discursive other, “the one 
who is addressed.” ἀ e third person stands outside the act of enunciation. 
He, she, or it appears (or, in the third-person plural, they appear) within the 
enunciated sentence as “the one (or those) who is (are) absent.”2 ἀ e declen-
sion of a noun indicates how its form varies depending on its use within the 
enunciated sentence as the subject or object of a verb.3 A noun can be the 
subject of a verb (the nominative case),4 the direct object (accusative case), 
or the indirect object (dative case). ἀ e noun as direct object is the thing or 
person to or toward which the act or motion is directed; the indirect object 
is the thing or person for whose sake, at whose expense, with whom, within 
which, and so on, the act or motion occurs.

Most accounts of justice in political philosophy concern the relation of 
person (position of enunciation) to paradigm (declension). ἀ e most fa-
miliar is the Golden Rule, which consists of a simple first- and second- 
person reversal of subject and a direct object (“Do as you would be done 
to”). More complex views of distributive justice step beyond the second per- 
son (victim/perpetrator) to consider for whose sake, at whose expense, and 
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through whose acquiescence or complicity the act is done. ἀ ey typically 
propose reversals of direct and indirect object in third-person utterances 
about the relationship of perpetrator, victim, and beneficiary. ἀ e class-
based paradigm of justice associated with Marx would focus on the gains to 
beneficiaries that come at the expense of historical victims and suggest that 
society should henceforth be governed as though history had occurred for 
the victims’ sake. In the human rights paradigm the beneficiary carries an 
awareness that past injustice has occurred for him—but also that it was 
done to someone else by someone else. By acknowledging this in time, he 
hopes to resist the claim that remedies must come at his expense—or so I 
argue in this book.

I also argue, however, that the grammatical form through which the 
beneficiary expresses such resistance allows him to achieve a temporal dis-
tancing from the perpetrators of past injustice, even as he becomes socially 
closer to the victims. Our syntagmas of injustice—in contrast to our para-
digms—allow us to speak, for example, of what has occurred previously 
that does not have to be corrected until later.

In grammar, syntagmatic analysis (the answers to “before/after” ques-
tions) involves the conjugation of verbs. Conjugating a verb shows how its 
form varies with time, aspect, and mood.5 ἀ e grammatical time of a verb is 
past, present, or future; the sequencing of verb times in a sentence estab-
lishes a relation between the “time considered” and the present of narra-
tion: Are we considering, for example, the past of the past—or perhaps the 
past of the future? ἀ e aspect of a verb concerns whether the action/motion 
is simple, complete, progressive, or repeated. A verb’s mood can be indica-
tive, subjunctive, optative, or imperative, and the sequencing of verb moods 
in a sentence makes it possible to speak of what would have, should have, 
could have, or might have happened in ways that are distinguishable from 
indicative assertions of fact.

ἀ e linguist Emile Benveniste describes the relationship of tense, aspect, 
and mood among the verbs in a sentence as “intralinguistic” rather than 
strictly “chronological.”6 Grammatical time is thus more varied and specific 
than the astronomical conception of time we use to date events.7 ἀ e narra-
tive use of the sequencing of tenses, aspects, and moods creates distance or 
tension or both between a before and after from the standpoint of the now 
of narration itself. In a narrative of oppression, for example, grammatical 
time can make the present of enunciation an interruption or deferral of an 
ongoing (or underlying) justice that will resume; in a narrative of redemp-
tion, it can make the present a completion of repetitive events that are now 
to be placed entirely in the past.
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My argument throughout this book treats our syntagmas of justice as no 
less important than our paradigms. It is through syntagmatic variation that 
our paradigms of justice become utopian, messianic, prophetic, or realis-
tic.8 Advocates of transitional justice, for example, typically rely on realistic 
narratives to show that justice takes time. Such realism presents itself as a 
prosaic, but unexceptionable, response to twentieth-century horrors based 
on utopian or messianic promises. My counterclaim is that the narrative of 
physical cruelty (human rights abuse) is not the natural cry of a humanity 
burned out on the poetics of justice; rather, it takes the form of a story 
already told. ἀ e narrative “realism” of transitional justice thus tells each 
atrocity as the repetition of an earlier atrocity—a lesson still to be learned—
that should caution against thinking we are ready to change.

Realism as Figuration
Representing “reality realistically,” according to philosopher of his-

tory Hayden White, has the “plot structure of redemption.” It makes the 
historical present understandable as the “fulfillment” of some past figure, 
such as Adam, who is narratively re-presented (made present once again) 
in a successor-figure such as Jesus.9 Here the “fulfillment of a figure over the 
course of a given period of time or narrative diachrony is not predictable 
on the basis of whatever might be known about the figure itself apart from 
its fulfilled form.” What will become our “prosaic” conception of history 
originates, according to White, in the “long process of expropriation of the 
Hebrew Bible by its Christian interpreters since the time of St. Paul him-
self.” Here there is a tendency to place

the principal weight of meaning on the act of retrospective appropriation of 
an earlier event by the treatment of it as a figure of a later one. It is not a matter 
of factuality: the facts of the earlier event remain the same even after appro-
priation. What has changed is the relationship that agents of a later time ret-
rospectively establish with the earlier event as an element in their own past.10

“Figural realism” as a way of reasoning backward from a present singu-
larity to its past figurae is different from a causal claim, which is repeatable 
going forward. It also differs from myth and epic, in which the events told 
lie outside the time of their telling. Figural realism, rather, has the underly-
ing poetic (syntagmatic) structure of allegory that has been developed, 
beyond mere symbolic comparison, into a narrative of before and after.11
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White recognizes, however, that we no longer assume historical narra-
tives must present themselves as allegories of salvation. Our imperative to 
“‘view the present as history’”12 often commits us to make our narratives 
“realistic”—often “brutally” so. ἀi s commitment gives us an ethical stake 
in the distinction between history and narrative fiction, which White’s 
stress on their shared poetic roots in allegory would seem to undermine. 
But a narrative always tells a story: there is a time of the telling that compre-
hends the time told. ἀ e latter is a past that lacked sufficient time to fulfill 
its meaning; a past that needs the present of narration to become more fully 
what it was. In seeing realistic history as hard-won truth about the past, we 
may be no more aware of writing postallegorically than we are of writing 
prose.13

An example of White’s point is the historical narrative of the twentieth-
century atrocities that prefigure our present understanding of human rights. 
Here the narrative performance of bearing witness overcomes an insuffi-
ciency in past time.14 But the moral lesson of such an allegory is knowingly 
anachronistic—a past atrocity represents the failure of a justice that always 
lies outside the historical narrative—belonging, perhaps, to an original 
baseline or an ultimate end state that may correspond to no realistically 
describable time. Ethical realists believe that paradigms of justice are not 
always operative, as they might be if we lived in an eternal (i.e., continuous) 
present. ἀ ey see justice as, rather, a property of another time—perhaps 
another kind of time—that would have been or will have been sufficient for 
justice to be done. ἀ eir “realistic” approach to historical justice is thus not 
grounded in the ontological view that they are describing reality as such: it 
is realistic, however, in the more limited sense of being antiutopian.

ἀ e poetics of historical suffering on which Human Rights Discourse 
relies is consistent with its poetic origin in St. Paul’s figural realism. For 
Paul, realism was a consequence of messianism—an argument for the faith-
ful to be patient in the time it takes for time to end. Now, however, religious 
messianism appears to be the limit case of historical realism: the case in 
which the times themselves have changed.15 ἀi s belief in a future suffi-
ciency of time is, of course, what makes messianic action seem politically 
unrealistic at all other times; this is only to say, however, that most political 
realism assumes that the present is not a messianic moment. In realistic 
narratives of justice, White remarks, “redemption takes the form, less of a 
fulfillment of a promise than of an ever-renewed promise of fulfillment.”16 
ἀi s is a secular shell of messianism to which redemption never comes.

Are there ways to speak of justice that avoid both a messianic and a real-
istic voice? To explore this question we must recover elements in the politi-
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cal theology of justification (how good comes from evil) that are both 
interpersonal and intertemporal—and thus encompass the relation between 
who suffers and when that suffering occurs.17

time and the other
ἀ e British analytical philosopher Derek Parfit describes his task as a 

postreligious version of the project of theodicy, which was to provide his-
torical justification for suffering in the world.18 Why should suffering matter 
if it is not now? Why should it matter if it is not mine? And (in the absence 
of God and an afterlife) why should suffering matter if it is not mine now? 
To find moral meaning in our own suffering here and now (within secular, 
historical time) Parfit argues that we must formulate answers to these ques-
tions that do not depend on either God or an afterlife.19

Parfit begins by rejecting the common assumption among secular think-
ers “that a difference in who feels a pain has a great rational significance, 
while there cannot be rational significance in when a pain is felt.” ἀ ese are, 
rather, Parfit says, “different differences. Time is not the same as personal 
identity. By itself this fact cannot show that time is less significant” (pp. 164–
65). He thus treats the difference between self and other, and the related dif-
ference between now and then, as contingent and in flux (pp. 453–54). In 
taking this position, Parfit agrees with the utilitarians’ repudiation of per-
sonal bias in the justification of suffering—it should not matter if the suffer-
ing is mine—but questions their implicit assumption of a time bias in the 
justification of suffering. If the explicit goal of utilitarian ethics is to mini-
mize future suffering, then it must assume that past suffering is better, mor-
ally better—that I could rationally desire to maximize the proportion of 
suffering in my life that lies in my past while being morally indifferent to 
how much suffering that was. ἀi s means that I would prefer, hypothetically, 
to have had ten hours of pain yesterday (whether I remember it or not) 
rather than to expect to have one hour of pain tomorrow even if I will imme-
diately forget about it (pp. 165–86). But why does the moral significance of a 
single moment depend on its location in a continuous time sequence?

Parfit’s question shows that utilitarianism (despite its apparent allergy to 
metaphysics) implicitly assumes that there is such a thing as “time’s passage 
. . . or the objectivity of temporal becoming” (p. 178), which does the work of 
justifying suffering through pastness. As a metaphor, however, “time’s pas-
sage” presupposes what Parfit terms a strict analogy between “now” and 
“here,” suggesting that both are ultimately perspectival—contingent on the 
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experience of a thinking subject who can move “through time” in much the 
way that time itself allows him to move through space. But what could it 
mean for the subject to move through time? How fast could he go? How 
long could he linger in the moment? Parfit concludes that the metaphorical 
analogy between here and now is misleading and that motion through time 
may be “indefensible . . . an illusion,” along with the utilitarians’ time bias 
(pp. 178–79).20 But he has even stronger criticisms of nonutilitarians who 
regard the “when” of human suffering as having little, if any, moral rele-
vance in comparison with the “who.”21

For Parfit, the ethical issue of overcoming interpersonal bias cannot be 
addressed without reference to time. In this regard he is true to the project 
of postreligious theodicy—the justification of human suffering—in a way 
that most secular philosophers are not. For classical utilitarians, morality 
consists of being unbiased between my suffering and yours—the question 
is not whose but how much. For many antiutilitarians, my natural bias 
against you must be directly reversed by morality—I must not justify your 
suffering as a means to my own good.22 Secular philosophy’s focus on inter-
personal bias presupposes what Parfit calls a further fact (and Kant calls 
noumenal essence) that gives each person’s life a unity over time and thus 
makes time itself (the when of suffering) less central to justice. But this, 
according to Parfit, ignores intertemporal changes in personal identity 
itself: “We may regard some events within a person’s life as, in certain ways, 
like birth or death.”23 Here he recognizes the claims that might be made 
about conversions and other moral ruptures and denies “that a person’s 
continued existence is a deep further fact, that must be all-or-nothing” (p. 
341) for the purpose of ascribing moral value.

From Parfit’s perspective, moral value inheres in thoughts and experi-
ences themselves rather than in their attribution to separate selves or to 
continuing selves at separate times. He thus rejects two ideas that form the 
core of postreligious ethics, including Human Rights Discourse: the moral 
“separateness of persons” and their moral continuity across time (p. 329).24 
Parfit’s conclusion, which places ethics before the ontological identification 
of either a self or a moment, is uncannily similar to that of Lévinas, for 
whom the “alterity” and “diachrony” of suffering present a singular chal-
lenge. Unlike Lévinas, however, Parfit denies that there is any redemptive 
significance in substituting the self ’s suffering for the other’s or to putting 
the other’s suffering in the past. For Parfit, it is always the experience of suf-
fering that matters morally; it simply does not matter whose it is or when it 
was. He thus rejects privileging both the self and the present and finds ethi-
cal value in the separateness of meaningful moments.
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Parfit’s revival of secular theodicy shows that there are ethical limits to 
the project of minimizing future suffering by trying to maximize the past 
suffering that we acknowledge and regret. ἀi s project, as I have argued, 
devalues the present as a time for justice—and produces a messianic poli-
tics of reconciliation detached from its prophetic roots. Is a return to pro-
phetic politics the answer?

Holy terror and Human Rights
It is too easy, perhaps, for unbelievers to see the defects in a prophetic 

view of justice as an alternative to secular humanitarianism. From a man-
centered perspective, obedience to God can easily be a pretext for injustice, 
as it has been throughout history. Our ideas of secular justice arise from 
and presuppose a critical perspective toward obedience—especially on the 
part of victims—no less fundamental to ethics than the relation of grati-
tude between beneficiary and benefactor that is one model of the relation 
between humans and God.

For the Qur’anic philosopher Tariq Ramadan, such reasoning reflects 
the grounding of pre-Islamic monotheism in a “skepticism and doubt” 
about God’s goodness. Its common thread is a suspicion that the victim is 
innocent (an absolute respect for human life) and concern that God him-
self may be the ultimate perpetrator (in demanding, for example, the sac-
rifice of Isaac). According to Ramadan, Islam’s departure from other 
Abrahamic religions begins with Abraham’s readiness to kill Isaac in obedi-
ence to God’s command and Isaac’s willingness to submit out of absolute 
faith in God’s beneficence.25 ἀ e essence of Islam’s teaching is that religion 
is all, which is expressed in its conception of Tawhid—totality—according 
to which “ἀ ere is no God but Allah”26 and thus no room for Promethean 
figures who would bring to humans benefits that they suspect God has 
denied them.27

Ramadan stresses that the Western mix of pagan Hellenism and Hebrew 
monotheism introduced the idea of Promethean rebellion against God into 
the Adamic myth of Creation and thus led from authentic monotheism to 
an eventual disenchantment of the created world. He thus presents the 
Qur’an as an answer to the “West’s” deep-seated suspicion of God’s good-
ness, which reflects its incomplete supersession of the pagan ideas that pro-
duce rebels like Prometheus and lead secular humanists to conclude that 
cruelty toward man is an ultimate evil for which God Himself could be 
justly hated.28
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Norman O. Brown provides further context for Ramadan’s (all but 
explicit) claim that a monotheism lacking the Qur’anic revelation is a path 
toward secular humanism. ἀ e Adam of Islam is not, according to Brown, 
like Shelley’s Prometheus, “exempt from awe.”29 Islam’s Adam is, rather, the 
first Prophet, whose message, like that of later prophets, is “Fear the Lord.”30 
Islam would seem to provide a more deeply monotheistic response to the 
conceivability of hating God than that of Trinitarian Christianity, in which 
a once transcendent God voluntarily relinquishes omnipotence by dying 
on the Cross in order to show his love for mankind.31 ἀ e Islamic belief that 
“God is greater” implies, according to Brown, that infidelity, a betrayal of 
God’s name, is even worse than cruelty.

ἀ ere are, of course, forms of both Judaism and Christianity that also 
hold that militancy in the name of God is more important than compas-
sion. ἀ ese views typically reject the hyphenated Judeo-Christianity that 
claims to supersede and reject Christian anti-Semitism. We have seen, for 
example, that Badiou’s account of Paul’s Epistle to the Romans repudiates 
the ἀ eology of the Cross—as universal victimhood—and celebrates, 
instead, the formal subjection of a convert to a revelatory event.32 Badiou’s 
paradigm of such a truth event is Christ’s Resurrection—Paul’s faith that it 
happened and his consequent proclamation that all humans are immortal 
as a new, and universal, truth. Like Brown, Badiou endorses a subjective 
militancy that can reveal the otherwise hidden truth of a present situation, 
and he invokes the terms “insurgency” and “uprising” to describe the emer-
gence of such truth from radical action.33

My point in stressing the formal similarity between Badiou’s ethic of 
subjective fidelity and the prophetic politics Brown finds in Islam is that 
they share on openness to forms of subjectivity that Human Rights Dis-
course opposes as fanatical. ἀ ey would both regard the humanitarian 
ethic of “no evil” (compassion plus tolerance) as largely reactive against the 
imperative demands of conversion to a truth. In contrast, advocates of 
human rights who claim to transcend exclusively Western values say that 
militants of any stripe are atavistic, a throwback to tribal warfare and reli-
gious superstition that are part of the West’s own evil past.34

ἀ e liberal social theorist Paul Berman, for example, sees our secular 
commitment to human rights as the outcome of an antiprophetic strand of 
monotheism that evolved into what he regards as the true religion of man-
kind. Here Creation without Revelation leads inevitably to doubt and rebel-
lion—and ultimately a willingness to war against religious warfare in the 
name of human reconciliation. In criticizing Islam’s core religious doctrine 
of Tawhid, Berman elevates Human Rights Discourse (globalized liberal-
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ism) to the level of a political theology that opposes all forms the prophetic 
tradition (including its secular forms) as Holy Terror. Berman would thus 
make equally strong objections to any form of submission to a higher truth 
that seems to justify cruelty. For believers, according to Berman, there is 
nothing worse than infidelity; for Berman, there is nothing worse than sub-
mission, even (perhaps especially) to a revealed truth.

In equating the human capacity for absolute evil (cruelty) with fidelity to 
truth, Berman explicitly identifies the element in Islam that many Western 
intellectuals cannot stomach with the originary kernel of twentieth-century 
totalitarianism.35 ἀ e conceptual root of both, he argues, is a view of human 
freedom as submission to a true and absolute master. For Berman, freedom 
consists of subjective resistance to mastery as such and is finally a rebellion 
against the dominion of death and any cults that glorify it.36 He thus rejects 
any religion (or theology) that tries to eliminate the temptation to rebel 
against God and portrays submission to an unseen (and purely spiritual) 
God as no less servile than submission to the human gods or idols that 
monotheism originally rejected.37 Like all humanists—both secular and 
religious—Berman would refuse to worship any God who would create us 
for his own benefit (the world as work camp) or destroy us with his own 
wrath (the world as death camp). A God worth worshipping would have to 
be human (Become Man) or humanitarian (on man’s side). He would run 
the world as a refugee camp and see rescue of humans from each other as 
the sole remaining Godlike power.

Berman’s core assumption is that no new truths will ever be revealed that 
would justify human victimization—and that the claims of true believers 
are always a guise for a return to age-old cruelty. Such humanistic ideas, 
which Ramadan rejects, make Western monotheism “a religion for depart-
ing from religion”—a phrase he takes over from the French political theolo-
gian Marcel Gauchet as a criticism of Judeo-Christianity, which Berman 
regards as its principal virtue.38 According to Berman, the Islamism of Qutb 
and Ramadan attacks Judeo-Christianity for its absolute respect for human 
life—a “Western” value that Berman thinks is worth defending at all costs 
and that these thinkers find unacceptable insofar as it provides a basis for 
human rebellion against God, which they seem to regard as (even) worse 
than human cruelty. In Berman’s defense of Human Rights Discourse, cru-
elty is always worse—and worst of all is to refuse compassion to cruelty’s 
victims in the service of either politics or revealed religion.

ἀ e obvious appeal of Berman’s argument should not blind us, as unbe-
lievers, to the limitations of the Human Rights Discourse that regards the 
prophetic tradition, especially in Islam, as its enemy. Its principal defect, as 



 CoNClusioN: JustiCE iN timE | 313

we have seen, lies in its view that justice (heaven?) can wait—that what 
beneficiaries have received is not an imperative to change but more time.39 
ἀi s is, of course, the view that writers on the idea of Christian Empire 
since Eusebius and Augustine have taken of the providential meaning of 
Romanity for the world. Despite their otherwise opposing views, both 
believed imperial violence to be justified not as divine justice—God’s rule 
on earth—but, rather, in the Pauline sense of allowing more time for pagans 
to be converted while holding off the return of godless rulers (anti-Christs). 
As a protector of the faith, a Christian emperor rules so that humanity will 
not fall under the deception that “the day of the Lord is already here.” (2 
ἀ ess. 3–10).40 In its claim that God’s rule is already here, Islam reinterprets 
world history in a way that rejects every providential justification of 
“Rome,” especially its later offshoot in Byzantium (al rūm). Unlike a secular 
Christian ruler, the rightly instructed caliph was supposed to rule as God’s 
vicar, a successor to Muhammad and not merely someone who postpones 
the apocalypse until God’s kingdom comes.41 For this reason, some present-
day Islamist thinkers (especially Qutb) focus heavily on the world-histori-
cal significance of Islam’s initial triumph, its corruption under the Ottoman 
Empire (which formally abolished the caliphate), and its late-twentieth-
century resurgence as the only truly global force against empire.42

ἀi s book demonstrates that Human Rights Discourse depends upon a 
highly particular and contestable view of what really happened in the twen-
tieth century and, above all, of whether it was the beneficiaries of past 
injustice who (mostly) won. Today’s provisional winners always want more 
time: the time they have is never sufficient for justice to be done. ἀ eir pro-
fessed compassion for victims is a distinctive ethical attitude that refuses 
apathy but that can also substitute for justice insofar as they consider it to 
be an intrinsically valuable state of mind in a way that outrage, for example, 
would not be. In monotheistic religion the distinctive role of prophets, 
rather than messiahs, is to argue that something more must be done for the 
present time to end.

What would it mean for that time to run out? ἀ e conceptual alterna-
tives are presently clearer as theology than as politics. ἀ ere is, I have sug-
gested, a strand of prophetic thought—certainly in Islam, but not only 
there—that would proclaim a different terminus to the twentieth century 
than Human Rights Discourse—a different view of what that century meant 
or might yet come to mean. It questions the effort of humanitarian politics 
to carve out a realistic historical narrative of past suffering that is redeem-
able only in the future. ἀ e prophetic call for “justice now” is in this sense 
unrealistic, and even antirealistic—it considers the present an illusion that 
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cannot last and claims to be recalling those addressed to a hidden reality, 
already revealed.

My conclusion points to broader questions about justice and time, 
prophecy and messianism that would require further study of religion. But 
this entire book has concerned the underlying grammar of pastness in 
expressions about justice—the pastness of human sacrifice, the need to stop 
repeating it, and the way such expressions situate their utterance in a gram-
matically constructed present. It has tried to give specificity to the early-
twenty-first-century discourse of human rights—both ideologically (as a 
continuation of the counterrevolutionary project) and theologically (as a 
culmination of Paul’s Judeo-Christianity). In the discursive project of put-
ting evil in the past, human rights claims to leave prophetic politics behind 
and suggests that anyone persisting in it is a throwback to a time when cru-
elty was condoned and even celebrated. ἀ e construct of an Islamist 
“enemy” represents an outside to this argument—asserting prophecy as the 
sole remaining successor to both revolution and its humanitarian alterna-
tive. ἀ e mere possibility of prophetic politics may be enough to demon-
strate that Human Rights Discourse has an outside, that it is not the last 
word, that something will come after its proclaimed final struggle against 
political Islam and all forms of militancy. I cannot say what this will be. But 
urgency—a growing urgency—is required, I believe, for any conception of 
justice to be morally intelligible. Judeo-Christian compassion is not enough.

moral urgency
Human Rights Discourse generally functions in twenty-first-century 

politics as a strategy for making justice less urgent. Its stated goal is to pre-
vent peoples and their governments from acting on bad wishes by hold-
ing them responsible for what they do rather than what they may wish. A 
central lesson of the discourse of human rights that gradually took hold 
after Nuremberg was to decollectivize responsibility for gross violations of 
human rights by teaching the world to distinguish between the acts that 
individuate perpetrators and the thoughts that do not—to hold individuals 
responsible for what was actually done rather than holding groups respon-
sible for their hopes and fears.43 It thus insists on upholding the moral dif-
ference between committing an atrocity in reality and in fantasy.

I believe, however, that the moral concerns relevant to twenty-first- 
century politics should not be limited to responsibility and guilt but must 
also encompass the disavowals of feeling that make them morally intelligi-
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ble to us as desires belonging to others whom we are not. ἀ e intelligibility 
of feelings attributed to others is a precondition for believing them to be 
unjustified and disavowing them as our own.44

My claim throughout this book is that the often honorable insistence on 
the individual responsibility of perpetrators prevents Human Rights Dis-
course from confronting its own political demons. Politics, after all, is not 
merely about what people do but also about what they support, wish, and 
condone—all of which engage us at the level of fantasy, where wishes and 
deeds are the same and where our freedom has as much to do with imagi-
nation as with will. ἀ e unconscious site where collective fantasies do their 
work is precisely where we are not so clearly distinguishable from one 
another and from the demons that lie within.

Less secular approaches to overcoming evil were all about confronting 
one’s demons and thus focused equally on both the imagination and the 
will. Martin Luther, for example, suggested that, in condemning the sins 
directly willed by others, one simultaneously commits those very sins in 
one’s own imagination. ἀ e one who refuses to commit the sins actually 
committed by others, Luther says, “always remains among them, even 
though he does not see it. He is always doing the same things that he is con-
demning even if he does not believe that to be true.” Luther concludes that 
sin is not escapable merely by imagining that it is another, and not oneself, 
who wills it. On the contrary, sin itself is still “in” those who are “doing in 
their minds what others are doing through their actions.”45 Luther’s central 
point, derived from Paul, is that in consciously disavowing evil we may still 
unconsciously embody it: we might thus continue to do what we no longer 
will, often by conceiving of a self that is incapable of consciously willing it.

Unconscious wishes are not directly moral in the Kantian sense that we 
avow responsibility for them as our own, but they are indirectly moral in 
the sense of being motivationally intelligible as the affect felt by others—
and especially toward ourselves. ἀ e gap between moral responsibility and 
moral intelligibility (a morality at one remove) is filled throughout this 
book by psychoanalysis and political analysis,46 both of which assume a dif-
ference between consciousness and something more material (or “real”) 
that constrains our choices, whether from the inside or the outside.

ἀ e fin de siècle discourse on human rights resists the question of moral 
intelligibility and forecloses the type of argument I have made throughout 
this book. I have suggested, for example, that our capacity to fear genocide 
involves the projection onto (some specific) others of our capacity to com-
mit it; I have also claimed that among the worst moral effects of suffering 
injustice is to become capable of inflicting it. ἀ e underlying reversibility of 
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our moral concepts of active/passive, being/having, self/other have been 
central to my analysis, and are, I believe, the foundation of an ethical stand-
point toward global politics today. From my perspective, Human Rights 
Discourse is a set of cultural techniques that allows individuals to disavow 
the collective wishes on which past struggles were based in much the way 
that missionaries get pagans to renounce their violent gods. ἀi s book has 
taken a critical look at what such disavowals mean. Does the present 
unthinkability of a past wish (for example, to exterminate a perceived 
enemy) mean that it is gone? Where did it go? In whom do we believe it 
now resides?

Twenty-first-century Human Rights Discourse does not welcome such 
questions. Its most positive achievement has been to insist that someone is 
to blame for human rights violations and to reject excuses that deflect 
blame onto the victim. ἀi s technique of keeping the paranoid anxieties of 
beneficiaries at bay leaves little psychic energy available for a turn toward 
greater justice. If Human Rights Discourse is what comes after evil, some-
thing must come next.



When I presented my previous book, Political Identity: Thinking 
Through Marx, to my friend Norman O. Brown (who had read every draft) 
he made three criticisms: there was no discussion of identification; there 
was not enough death; and my book had not come to terms with religion, 
and, more specifically, with Judaism. This book is my answer to Nobby, 
whose conversation I have missed while writing it. I dedicate the finished 
product to my mother, who has become in her retirement a student of 
political philosophy, and to my late father, who after Suez carried on a brief 
correspondence with Gamel Abdel Nasser on what I now understand to be 
the Jewish Question.
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4. the dialectic of race and Place

 1. See, e.g., Mann, The Dark Side of Democracy, chap. 2.
 2. N.B. The claim is not that genocide arises only in periods of colonialism but rather 
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Rwanda (Princeton: Princeton University Press, 2001). For a brief summary, see 
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ing—something more than mass murder—to the extent that it wipes out the collec-
tive future of the present generation’s past, whether or not this is conceived as bio-
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that the “nation” is made up of multiple races. My use of the term “race” is always 
situated in politics—I am interested in racialization—and this chapter specifically 
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Review of Books, March 8, 2001.
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 18. See Mamdani, Citizen and Subject, pt. 3.
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ment, chaps. 1, 3–4, 8, 12–14.

 20. “Before the rise of the word “ethnicity,” [in America] the word ‘race’ was widely used 
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 27. See Hartz, The Liberal Tradition in America; Louis Hartz, The Founding of New So-
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with Spectator: Paradigm of a Metaphor for Existence, trans. Steven Rendall (Cam-
bridge: MIT Press, 1997).

 106. Recognizing the exceptional character of 1933–45 as the Holocaust now occupies 
the role once played by the “state of emergency” in Carl Schmitt’s contemporaneous 



5. “never again”  |  387

description of that time. See, e.g., Carl Schmitt, Four Articles, 1931–1938, trans. Si-
mona Draghici (Washington, D.C.: Plutarch, 1999).
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locaust in American Life, pp. 133–34, and pt. 4. See also Lang, The Future of the Ho-
locaust, chap. 5; Norman G. Finkelstein, The Holocaust Industry: Reflection on the 
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that the elimination of the forgotten must be forgotten . . . testifies to the fact that 
the forgotten is always there . . . and its forgetting is forgotten” (Lyotard, “ ‘the jews,’ ” 
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6. still the Jewish Question?
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 9. Balibar, “Racism and Nationalism;” cf. Lyotard, The Differend. For further discus-
sion of the relation of nationhood to ethnicization and racialization, see chapter 4 
in this volume. See also Etiénne Balibar, “The Nation Form: History and Ideology,” 
in Balibar and Wallerstein, Race, Nation, Class, pp. 86–106; and Shlomo Sand, The 
Invention of the Jewish People (London: Verso, 2009).

 10. For a detailed discussion of this phenomenon, see Arjun Appadurai, Fear of Small 
Numbers: An Essay on the Geography of Anger (Durham: Duke University Press, 
2006). The literary critic George Steiner points out that the persistence of Judaism 
is a theological “scandal” for Pauline Christianity, which holds that Jewish recalci-
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 13. Jacques Derrida, Rogues: Two Essays on Reason, trans. Pascale-Anne Brault and Mi-
chaell Nass (Stanford: Stanford University Press, 2005), pt. 1.
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by this oppression was their own fault.” Bruno Bauer, “The Jewish Problem,” in The 



6. still tHe JewisH Question?  |  393

Young Hegelians, an Anthology, ed. Lawrence S. Stepelevich (Cambridge: Cam-
bridge University Press, 1983), pp. 189–90.
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Crucifixion. A Mecca-oriented Islam rejects both Jewish and Christian conceptions 
of messianic time, and honors Abraham, Moses, Elijah, and Jesus as prophets of 
man’s subjection to God alone—now and forever. Berman presents Muhammad’s 
decision not merely as a turning point in world history but as a foundational choice 
against a conception of human rights to which the Jewish Question is central.

 173. Berman’s argument is based on Qutb’s thirty-volume commentary, In the Shade of 
the Qur’ān, of which only a few volumes were available at the time he wrote. My 
reading in Qutb is also cursory, and focused on the ideas addressed by Berman. In 
reading both together, however, it seems possible that the construction of historical 
(secular) time around the question of preserving or destroying the Jews may be a 
mistake that is now shared by Human Rights Discourse and its Islamist “enemy.”

7. Bystanders and victims

 1. The “new preeminence of ‘bystanders’ was first developed as a self-conscious dis-
course about collective social responsibility in the 1960s” (Dean, Fragility of Empa-
thy, p. 77).

 2. Ibid., pp. 76–79. The works of Michael Ignatieff and Samantha Power, cited above, 
are examples of the argument that human rights depend upon overcoming man-
kind’s natural indifference to the suffering of the distant other.

 3. Dean, Fragility of Empathy, pp. 79–80.
 4. Ibid. For further discussion of “figural realism,” see my conclusion to this volume.
 5. Ibid., chap. 1 (“Empathy, Suffering, and Holocaust Pornography”).
 6. See Burke, A Grammar of Motives and A Rhetoric of Motives.
 7. Rotberg and Weiss, eds., From Massacres to Genocide
 8. “This retrospective identification with those who were not Nazis .  .  . once again 

‘forgets’ the victims except as those ‘we’ could not help or against whose pain we 
would naturally protect ourselves. . . . The point here is not to hold bystanders re-
sponsible for the cruelty often carried out in their name, .  .  . but to be conscious 
about how ‘we’ may project our own fears and longing onto the past; not to deny 
that we are all perhaps capable of genocide, but to understand how rhetoric may be 
mobilized in surprising ways that facilitate if not mass murder, then a propensity to 
‘forget’ victims, to put ourselves in their place, and thus in the end to erase the very 
historical memory we wish to safeguard . . . [T]hus, it is worth pondering how much 
the predominant construction of bystander indifference derives from a longing that 
‘we’ would have done or will do something differently when the time comes, ac-
companied by an equally powerful fear that we will not” (Dean, The Fragility of 
Empathy, p. 104).

 9. Ibid., pp. 104–5.
 10. Freud discusses the relation between “nursing grievance” and feeling entitlement in 

Sigmund Freud, “Some Character Types Met with in Psychoanalytic Work,” in The 
Standard Edition of the Complete Psychological Works of Sigmund Freud, 14:311–14 
(“The ‘Exceptions’). See also Vamik D. Volkan, Terry C. Rodgers, and George Krieg-
man, Attitudes of Entitlement: Theoretical and Clinical Issues (Charlottesville: Uni-
versity Press of Virginia, 1988); Sally Weintrobe, “Links between Grievance, Com-
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plaint, and Different Forms of Entitlement,” International Journal of Psychoanalysis 
85 no. (2004). For discussion of the connection between victimhood and feelings of 
entitlement, see Adi Ophir, “The Identity of the Victims and the Victims of Identity: 
A Critique of Zionist Ideology for a Post-Zionist Age,” in Mapping Jewish Identities, 
ed. Laurence J. Silberstein (New York: New York University Press, 2000); Lyotard, 
The Differend.

 11. Unjustly punished individuals who have been exonerated (e.g., through DNA evi-
dence) eventually may feel good—perhaps elated, perhaps merely relieved.

 12. See, e.g., David L. Eng and David Kazanjian, eds., Loss: The Politics of Mourning 
(Berkeley: University of California Press, 2003).

 13. I am indebted to Steve Kaye for posing this question to me.
 14. Primo Levi, The Drowned and the Saved, trans. Raymond Rosenthal (New York: 

Vintage International, 1989), p. 84.
 15. Primo Levi, “A Self-Interview: Afterword to If This Is a Man,” in The Voice of Mem-

ory: Interviews 1961–1987, ed. Marco Belpoliti and Robert Gordon, trans. Robert 
Gordon (New York: New Press, 2001), p. 186. In this respect, Levi’s writings contrast 
markedly with those of Elie Wiesel discussed in chapter 5 of this volume.

 16. Levi, The Drowned and the Saved, p. 82.
 17. Ibid., pp. 83–84.
 18. Would a Christian Holocaust survivor have attached greater moral significance to 

being saved? A secular Jewish view of this question is explored in Jean Améry, “Re-
sentment,” in At the Mind’s Limits: Contemplations by a Survivor on Auschwitz and 
Its Realities, trans. Sidney Rosenfeld and Stella P. Rosenfeld (Bloomington: Indiana 
University Press, 1980); W. G. Sebald, “Against the Irreversible: On Jean Améry,” in 
On the Natural History of Destruction, trans. Anthea Bell (New York: Random 
House, 2003).

 19. “Suicide is born from a feeling of guilt that no punishment has attenuated; . . . the 
harshness of imprisonment was perceived as punishment and the feeling of guilt (if 
there is punishment there must have been guilt) was relegated to the background 
only to re-emerge after Liberation. In other words, there was no need to punish 
oneself by suicide because of a (true or presumed) guilt: one was already expiating 
it by one’s suffering” (ibid., p. 76).

 20. Although Levi was captured while fighting as a partisan, he was sent to Auschwitz 
as a Jew and never counts himself among the political resisters there. Instead, he 
describes how the camp’s regime enlisted the cooperation of those who happened to 
survive and he sees their consequent “shame” as a moral, rather than physical, sick-
ness from which they cannot recover (ibid., pp. 71–72). On this point see Inga 
Clendinnin, Reading the Holocaust, who notes that, although “caught as a partisan, 
Levi was sent to Auschwitz as a Jew” (p. 34). As “a partisan . . . [he] understood 
something of the viciousness of Nazi ideology. In that sense he was prepared for 
Auschwitz” (p. 49). On the question of resistance in the camps, see Clendinnen, 
Reading the Holocaust, chap. 4.

N.B. Cancer victims may, superficially, look like concentration camp survivors, 
but their medical treatment, which can involve great physical suffering, does not 
aim to harm them morally. For a deeper discussion of the relationship between 



414  |  7. Bystanders and victiMs

physical and moral damage and between suffering, healing, and shame, see Arthur 
Kleinman, The Illness Narratives: Suffering, Healing, and the Human Condition 
(New York: Basic Books, 1988), chap. 7.

 21. On this point Levi is poles apart from the present-day “recovery” movements that 
reinforce victimary identity and describe survival as the kind of triumph that vic-
timhood makes possible. For an early example of this view, see Ellen Bass and Laura 
Davis, The Courage to Heal: A Guide for Women Survivors of Child Sexual Abuse 
(New York: Perennial Library, 1988).

 22. Primo Levi, If This Is a Man / The Truce, trans. Stuart Woolf (Harmondsworth: 
Penguin, 1979), p. 376.

 23. See, esp., the conclusion to this volume.
 24. Clendinnin, Reading the Holocaust, p. 34.
 25. See Vladimir Jankélévitch, Forgiveness, trans. Andrew Kelley (Chicago: University 

of Chicago Press, 2005). As a voice of “the living dead,” Levi’s vocation in the largely 
celebratory climate of postwar Western Europe became what the political theorist 
Sheldon Wolin calls “invocation.” Sheldon Wolin, “Political Theory from Vocation 
to Invocation,” in Vocations of Political Theory, ed. Jason A. Frank and John Tambor-
nino (Minneapolis: University of Minnesota Press, 2000).

 26. For a discussion of the relation between spectrality and justice, see Derrida, Specters 
of Marx.

 27. Eric L. Santner, Stranded Objects, chaps. 1–2; Dominick La Capra, “Reflections on 
Trauma, Absence, and Loss,” in Whose Freud? The Place of Psychoanalysis in Con-
temporary Culture, ed. Peter Brooks and Alex Woloch (New Haven: Yale University 
Press, 2000); History and Memory after Auschwitz (Ithaca: Cornell University Press, 
1998).

 28. See Santner, The Psychotheology of Everyday Life, chaps. 1–2.
 29. The literary critic, Bruce Robbins, notes that this use of “haunting” fits “the recent 

and somewhat surprising success of ‘trauma’ as a model for the relation between 
past and present. A primal, identity-bestowing injury must be endlessly repeated 
although (or rather because) it can never be fully or clearly or satisfyingly remem-
bered and thus worked through, trauma offers the cultural-studies era a norm for 
routine scholarship . . . Beckoned by the call of some ambiguous, exigent, meaning-
heavy voice from the past, we assume, perhaps hastily, that the experience can prop-
erly be described as being ‘haunted.’” Bruce Robbins, “Temporizing: Time and Poli-
tics in the Humanities and Human Rights,” boundary 2 32, no. 1 (2005): 195.

 30. Modern ontology is based on the idea that space and time are interdefinable: space 
is the continuous dimension in which the world presently exists, and time is the 
continuous dimension in which what cannot coexist comes into being and passes 
away. Put crudely, space is the location of all possible objects that can exist at the 
same time; a change in time is thus required for an object to move from one point 
in space to another.

The idea of a spatio-temporal continuum was given its canonical formulation by 
Kant, but it is rooted in an earlier notion that Leibniz called “compossibility.” Com-
possibility describes the set of everything that could exist in the same space at the 
same time—what Leibniz called a “possible world.” In a universe of many possible 
worlds, however, “haunting” would be the form of co-presence that different times 
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have. The idea of haunting is thus the impossible representation of another possible 
world with the present one.

Thus only in space can things or persons be seen as contemporaneously present. 
They are present in the sense that they coexist in relation to each other, and that 
each exists now, and not merely in the past or future. What is past does not coexist 
with the present. Over the course of time, it can either be remembered or forgotten, 
and memory itself is subject to decay. See, e.g., David K. Lewis, On the Plurality of 
Worlds (Oxford: Blackwell, 1986).

 31. Burying the dead, putting them in their place, lets us spatialize the past so that we 
can move on. Another way to turn past time into a place is to create atrocity memo-
rials and even theme parks, where the “past” can be “visited” by the living instead of 
haunting them at undesired moments. The rationale behind such an approach is 
explained in the Lieux de memoire series. See, e.g., Pierre Nora et al., Rethinking 
France, trans. Mary Trouille (Chicago: University of Chicago Press, 2001).

 32. For a discussion of these paradoxes, see, Jankélévitch, Forgiveness, chap. 1 (“Tempo-
ral Decay”; cf. “Should We Pardon Them?”).

 33. In the present representation of other times, claims for historical redress are subject 
to decay and justice to future generations is deeply discounted. John Rawls recog-
nized the latter problem as an inherent weakness of the Kantian approach in ad-
dressing duties toward the future. The problem is how to include the intertemporal 
other in a single communicative space in which ideal interlocutors do not know 
who they were or will have been. See Habermas, Inclusion of the Other, pt. 2 (debate 
with Rawls). For a discussion of the present treatment of duties emanating from 
past injustice, see Barkan, The Guilt of Nations, introduction.

 34. Once the ghost is firmly in the past, there would be no present space to which he is 
unjustly consigned. The past is literally nowhere. An afterlife is, presumably, some-
where—a virtual location where the dead can still be without making claims on the 
living as survivors or ghosts.

 35. As a generic term, “grief ” encompasses both the internally and externally produced 
feelings of those who self-consciously suffer. We say, for example, that someone has 
“come to grief ” when that person experiences misfortune. The word “grief,” can also 
be used in a more limited sense to describe unusually deep or overwhelming feel-
ings of loss—an interior wound compounding an external absence or lack. This 
suggests that feelings of grief can exist before, and also after, the victim associates 
his suffering with injustice. It is also possible, however, for anxiety about something 
missing to be expressed at the expense of the historical group to which blame is 
ascribed. “Particular forms of prejudice (such as anti-Semitism or homophobia) 
may involve the conversion of absence into loss with the identity-building localiza-
tion of anxiety that is projected onto abjected or putatively guilty others” (La Capra, 
“Reflections on Trauma, Absence, and Loss,” p. 187).

 36. “Grief is the thing left over after grievance has had its say.” It belongs “to the realm 
of thinking and living with loss, while grievance belongs to the realm of account-
ability.” Anne Anlin Cheng, The Melancholy of Race: Psychoanalysis, Assimilation, 
and Hidden Grief (New York: Oxford University Press, 2001), pp. 194–95. Paren-
thetical page citations that follow in the text are to this work.

 37. Cheng credits this point to Thomas Mann. The Melancholy of Race, p. 9.



416  |  7. Bystanders and victiMs

 38. For Cheng, the central point is that literary victimhood consists of an “imagined” 
relation to one’s own body. This is true, of course, of the fictionalized victim who 
achieves self-realization by imagining that his suffering body will be found, and 
found innocent, by a compassionate witness such as the reader. Here, however, the 
witness that the fictionalized victim imagines also has an out-of-body experience, a 
fantasy of substituting the victim’s body for his own (ibid., pp. 154–68).

 39. The concept of a ghostly afterlife is relevant here as the grief of wanting to disappear 
(one should have died) in order to be remembered. For what it meant to have been 
the lost objects of post-Holocaust melancholia, see Mendelsohn, The Lost.

Was Levi’s own suicide a fantasmatic act of aggression against compassionate 
witnesses disturbed by his presence? We cannot even be sure that his death was a 
suicide. But such an interpretation would fit Freud’s view that the depressive always 
suffers as someone else—an internalized victim who inhabits his body so that he 
can feel bad without feeling threatened. (Even in suicide, Freud claims, the depres-
sive is fanstasmatically murdering another.)

 40. Cheng thus argues that the sadness of the melancholic, which consists of living 
“with the ghost of the alien other within,” has no necessary connection to the psy-
chic life of the survivor who must live on “as” that ghost (ibid., p. 194).

 41. For the relation of the symptomatic form of feeling to that value (the “commodity 
form”), see Slavoj Žižek, The Sublime Object of Ideology (London: Verso, 1989), 
chap. 1. See also Zupančič, “When Surplus Equipment Meets Surplus Value.”

 42. Freud’s key clinical observation was that hostile wishes toward the dead (or absent) 
lie at the root of melancholia. Why? Because in the uncensored thought of the 
Freudian unconscious there can be no distinction between, for example, the death 
of the mother as a psychic object, and deliberate abandonment by her—between her 
seeming disappearance and her betrayal of an infantile trust. Here active and pas-
sive are reversible: hating the loved one is also a fear of her hatred; destroying her in 
fantasy is also a fantasy of being destroyed by her. Thus it is psychically unavoidable 
that we hate what we love, and vice versa.

 43. Human Rights Discourse urges us to find our humanity by looking at pictures in 
much the way that an infant finds a self by seeing its body reflected in a mirror. The 
consequence of introjecting an image of the body, as Lacan points out, is that one’s 
own conscious desires become imaginary—a fantasmatic way of putting the “body 
ego” back into the picture with which it first identified. Jacques Lacan, “The Mirror 
Stage as Formative of the I Function,” in Ecrits: A Selection, trans. Bruce Fink, Helo-
ise Fink, and Russell Grigg (New York: Norton, 2004); Bracher, Lacan, Discourse, 
and Social Change, pp. 32–45.

 44. Freud’s associate, Sandor Ferenczi, distinguished two types of introjection. The first, 
“symbolic introjection,” allows us to attach psychic energy (libido) to mental repre-
sentations produced by external stimuli. Both Freud and Ferenczi believed that in-
trojection in this sense is simultaneously the internalization of the world and the 
externalization (outlet) of psychic energy, which provides release of inner tension 
and eventually bonds us to the external world. There is, however, a second form of 
introjection, which Freud and Ferenczi call “incorporation.” Here, instead of inter-
nalizing the image as a symbol of something outside us, we redirect all our feelings 
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about the external object, both good and bad, toward our own body from which we 
then split off (dissociate) another version of our self. Sandor Ferenczi, Final Contri-
butions to the Problems and Methods of Psycho-Analysis, ed. Michael Balint, trans. 
Eric Mosbacher et al. (New York: Brunner/Mazel, 1980), pp. 316–17. The significance 
of this text is elaborated in Nicolas Abraham and Maria Torok, “The Illness of 
Mourning and the Fantasy of the Exquisite Corpse,” in Abraham and Torok, The 
Shell and the Kernel: Renewals of Psychoanalysis, trans. Nicholas T. Rand (Chicago: 
University of Chicago Press, 1994). They argue that traumatic loss can never be 
overcome until this somaticized type of introjection is replaced by the symbolic 
type, which would enable the depressive both to mourn for and separate from the 
lost object.

 45. In Freud’s paradigm of melancholia, the one who is lost is also dead or simply gone, 
and thus unaffected by the patient’s ambivalence.

 46. For further discussion of Winnicott, see chapters 1 and 5 in this volume.
 47. Abram, Language of Winnicott, “Being (Continuity Of),” “Concern,” “Dependence,” 

“Holding,” and “Primary Maternal Preoccupation.”
 48. Ibid., pp. 216–17; see also Winnicott, “The Use of an Object.” Winnicott’s prototype 

of the “good-enough mother,” our first surviving victim, enables us to trust in an 
external reality that was not destroyed by our aggressive feelings.

 49. Barbara Johnson, “Using People: Kant with Winnicott,” in The Turn to Ethics, ed. 
Marjorie B. Garber, Beatrice Hanssen, and Rebecca L. Walkowitz (New York: Rout-
ledge, 2000), p. 56. Parenthetical page references above are to this text, which  
also appears in Johnson, Persons and Things (Cambridge: Harvard University Press, 
2008), chap. 7.

 50. Winnicott focuses on what we might consider a normal form of dependency—that 
of a child on its mother (or maternal environment), and the feelings of insecurity 
and aggression that result. The dependency of future generations on the past may 
differ significantly from the intragenerational relations of victim and beneficiary 
that are central to theories of justice (like that of Rawls). Putting injustice in the past 
raises the question of whether intragenerational dependency becomes normal 
when it is viewed as though it were intergenerational. See chapter 8 and the conclu-
sion in this volume.

 51. “Winnicott makes the final, and in some ways decisive, revision of the work of 
Freud and Klein. If, in Winnicott’s terms, the self is first made real through recogni-
tion, the object is first made real through aggressive destruction; and this, of course, 
makes experience of the object feel real to the self. The object, Winnicott says, is 
placed outside omnipotent control by being destroyed while, in fact, surviving the 
destruction. . . . It is the backdrop of destruction—in fantasy—that keeps the object 
real and so available for use. . . . It is the externality, the separate reality, of the object 
that makes it available for satisfaction. . . . In Winnicott’s view the object was not 
reconstituted by the patient’s reparation—as Klein believed—but is constituted by 
its own survival.” Adam Phillips, Winnicott (Cambridge: Harvard University Press, 
1988), pp. 131–33.

 52. “In certain stages of certain analyses the analyst’s hate is actually sought by the  
patient, and what is then needed is hate that is objective” (Winnicott, “Hate in 
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Counter-transference,” p. 199; see also Abram, Language of Winnicott, pp. 172–82 
[“Hate”]).

 53 The convergence of social justice and mental harmony has been an end point, and 
sometimes a starting point, for political philosophy since Plato’s Republic.

 54. Winnicott, “The Manic Defence,” pp. 132–33. Cf. chaps. 1 and 2 in this volume.
 55. Minow, Breaking the Cycles of Hatred; Hunt, Inventing Human Rights; cf. Rose, “Apa-

thy and Accountability.”
 56. As Cheng points out: “The path connecting injury to pity, and then to contempt, can 

be very brief. In short, it can be damaging to say how damaging racism has been” 
(The Melancholy of Race, p. 187).

 57. René Girard’s calls the latter the “victimage mechanism.” See chapters 5 and 10 in 
this volume for further discussion of the contrast between “victimage” in Girard’s 
sense and the present-day politics of victimhood.

 58. In psychoanalytic terms the witness’s desire is passive-narcissistic: its product is a 
body that feels helpless and depressed. See Bracher, Lacan, Discourse, and Social 
Change.

 59. Jean-Paul Sartre, Being and Nothingness; an Essay on Phenomenological Ontology, 
trans. Hazel E. Barnes (New York: Philosophical Library, 1956).

 60. “Reproaching . . . prisoners for . . . not rebelling represents . . . an error in historical 
perspective, expecting from them a political consciousness which is today an al-
most common heritage but which belonged at that time only to an elite” (Levi, “A 
Self-Interview,” pp. 192–93).

 61. See, e.g., Plato’s Republic (viii–ix).
 62. In the film Life Is Beautiful (1997) Roberto Benigni’s character “translates” the tirade 

of a concentration camp guard to his fellow Italian inmates using the terms in which 
supposed beneficiaries of a welfare state believe they are competing for its prizes.

 63. Giorgio Agamben discusses Levi’s contribution to political theory in Agamben, 
Homo Sacer, pt. 3.

 64. This view of universal victimhood, developed by postwar Lutheran theologians 
(such as Niemöller, Moltmann, and Stendahl), took inspiration from the life and 
death of Dietrich Bonhoeffer.

 65. The Cross at Auschwitz was dedicated to St. Maximilian Kolbe, who volunteered  
for death in place of a fellow prisoner at Auschwitz (a Polish Catholic with a family). 
John Paul II’s prayer was also directed to Edith Stein, a Carmelite nun and convert 
from Judaism who would be canonized in 1998 as a Catholic martyr. On the contro-
versy over Kolbe, see James Carroll, Constantine’s Sword: The Church and the Jews, 
a History (Boston: Houghton Mifflin, 2001), chaps. 1, 23, 53, 60; On Kolbe, see also 
Diana Dewar, Saint of Auschwitz: The Story of Maximilian Kolbe (San Francisco: 
Harper and Row, 1982); Elaine Murray Stone and Patrick Kelley, Maximilian Kolbe: 
Saint of Auschwitz (New York: Paulist, 1997). On Stein, see also Waltraud Herb-
strith, Edith Stein, a Biography, trans. Fr. Bernard Bonowitz (San Francisco: Ignati-
us, 1992). I thank John Grams for calling my attention to Kolbe.

 66. Bernard A. O. Williams, “Moral Luck,” in Williams, Moral Luck: Philosophical Pa-
pers, 1973–1980 (Cambridge: Cambridge University Press, 1981).

 67. “A child shall not suffer for the iniquity of a parent, nor a parent suffer for the iniq-



8. adverse Possession  |  419

uity of a child; the righteousness of the righteous shall be his own, and the wicked-
ness of the wicked shall be his own” (Ezek. 18:19).

 68. Williams, Shame and Necessity, chap. 5 (“Necessary Identities”).
 69. An exception is the Roman Stoic Lucretius, who saw shipwrecks as a metaphor for 

human existence in which the fickle winds and currents that make seafaring possi-
ble can also turn against the sailor, who should therefore lower his expectations and 
accept whatever fate has in store. Lucretius identified his own philosophy with the 
standpoint of a spectator who views the shipwreck calmly from the safety of dry 
land, knowing that there is nothing he can do to rescue those who will drown. His 
shipwreck/spectator metaphor was later used by thinkers such as Montaigne, Hegel, 
and Goethe to achieve perspective on the political storms of seventeenth- and  
nineteenth-century Europe. See Blumenberg, Shipwreck with Spectator.

 70. Under the Law of Admiralty the beneficiaries of a shipwreck are the salvors—the 
antecedent rights of shippers are essentially wiped out. There are, however, terres-
trial exceptions to the property rights of salvors up to and including a duty to return 
found property that was not lost at sea. (Salvors may also be entitled to compensa-
tion from survivors for the cost of rescue. The classic twentieth-century treatise is 
Grant Gilmore and Charles Black, The Law of Admiralty (Brooklyn, N.Y.: Founda-
tion, 1957).

 71. The mariner killed the albatross (his “bird of good omen”) and must now bear its 
corpse. Samuel Taylor Coleridge, The Rime of the Ancient Mariner, ed. Gustave 
Dore (Edison, N.J.: Chartwell, 2008), pp. 18, 28–32.

8. adverse Possession

 1. On the relation of such issues to national responsibility, see, e.g., Miller, National 
Responsibility and Global Justice, chap. 4.

 2. Jon Elster, ed., Retribution and Reparation in the Transition to Democracy (Cam-
bridge: Cambridge University Press, 2006); Elster, Closing the Books: Transitional 
Justice in Historical Perspective (Cambridge: Cambridge University Press, 2004); 
Jeremy Waldron, “Superseding Historic Injustice,” Ethics 103, no. 1 (1992); Wal-
dron, “Redressing Historic Injustice” University of Toronto Law Journal 52, no. 1 
(2002).

 3. Joseph William Singer, “Well Settled? The Increasing Weight of History in Ameri-
can Indian Land Claims,” Georgia Law Review 481 (1994); Singer, “Starting Proper-
ty,” Saint Louis University Law Journal 46 (Summer 2002).

 4. If, for example, “possession is nine-tenths of the law,” restitution would be the 
remainder.

 5. Duncan Kennedy, “The Rise and Fall of Classical Legal Thought” (AFAR, 1975, 
1998), http://duncankennedy.net/legal_history/essays.html#Rand&F (accessed Jan-
uary 31, 2010).

 6. An example would be an award of damages sufficient to make the victim whole re-
gardless of whether the amount paid in compensation is worth more or less than the 
benefits resulting from the wrongful act.

 7. This argument can be rebutted by finding independent, and sufficient, explanations 
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for your loss—which is often possible when social disadvantages are overdeter-
mined. In gain-based remedies, what must be proven is merely the counterfactual 
proposition that I would not have gained (or gained as much) without your loss. 
This, too, can be rebutted in various ways but generally not on the grounds that you 
would have lost anyway.

 8. Torpey, Making Whole What Has Been Smashed, p. 51.
 9. For development of this idea, see Nozick, Anarchy, State, and Utopia.
 10. The principled argument for doing this is the same as that for enforcing title based 

on adverse possession against an original title holder: that the role of property re-
gimes in promoting the stability of settled expectations creates a legal bias in favor 
of repose.

 11. Joseph William Singer, “The Reliance Interest in Property,” Stanford Law Review 40, 
no. 3 (1988).

 12. Armen A. Alchian, “Cost,” in Alchian, Choice and Cost under Uncertainty, ed. Dan-
iel K. Benjamin (Indianapolis: Liberty Fund, 2006), p. 296.

 13. “The problem of ‘external effects’ . . . [is that some] potential uses of resources can 
also benefit people other than the current owners. Those ‘external’ benefits can be 
made influential by paying the resource controller to adjust his use of the good. 
‘External effects are thus internalized, or social effects are made private.’” Armen A. 
Alchian and William R. Allen, Exchange and Production: Theory in Use (Belmont, 
Calif.: Wadsworth, 1969), p. 253.

 14. Ibid., p. 249. For a fuller development, see Armen A. Alchian, Property Rights and 
Economic Behavior, ed. Daniel K. Benjamin, vol. 2, The Collected Works of Armen A. 
Alchian (Indianapolis: Liberty Fund, 2006).

 15. Guido Calabresi and A. Douglas Melamed, “Property Rules, Liability Rules, and 
Inalienability: One View of the Cathedral,” Harvard Law Review 85, no. 6 (1972); 
Harold Demsetz, “Toward a Theory of Property Rights,” American Economic Review 
57, no. 2 (1967). See, generally, Armen A. Alchian and Harold Demsetz, “The Prop-
erty Rights Paradigm,” Journal of Economic History 33, no. 1 (1973).

 16. A further attribute of property rules—essential to functioning markets—is that the 
initial endowment frequently carries a degree of immunity from liability to com-
pensate others for the harms one causes them. To the extent property is a use- 
license that effectively cuts off the availability of legal remedies to others, it implic-
itly requires them to pay a negotiated price to avert harms that the property holder 
is otherwise at liberty to impose. John Rogers Commons, Legal Foundations of Cap-
italism (Clifton, N.J.: Kelley, 1974); Robert Lee Hale, Freedom Through Law: Public 
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tio’: The Altruistic Intermeddler,” Harvard Law Review 74, no. 5 (1961); Dawson, 
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Brown, 1951), chaps. 1, 3. For an early statement of this approach, see Austin Wake-
man Scott, “The Right to Follow Money Wrongfully Mingled with Other Money,” 
Harvard Law Review 27, no. 2 (1913).

Seavey and Scott began the Restatement with the principle that “a person who 
has been unjustly enriched at the expense of another is required to make restitution 
to the other. . . . Ordinarily, the measure of restitution is the amount of enrichment 
received,” and go on to note that the “unjust enrichment” of “the one” and the “un-
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and passim). Dawson’s point is directly relevant, of course, to the legal institution 
of the market itself, which assumes that there is no preexisting liability for a wide 
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 39. This concern about “mass restitution” seems to underlie the argument in Sebok, 
“Two Concepts of Injustice in Restitution for Slavery.”

 40. Some goods, such as college degrees (or even higher incomes), are valued in part 
because their scarcity confers relative social power over those who lack them. 
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ment budget to subsidize the marketing of rights to sub-licensees who would have 
an interest in enforcing their rights privately, through litigation? Could (must?) the 
state offer to pay the tribe directly some part of what drug enforcement now costs in 
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reinforces the sense of a racial double standard. . . . Persistent material inequalities 
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(2004): pp. 105–6.
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 54. The justification for creating such institutions does not necessarily require the con-
ceptual apparatus of restitution and unjust enrichment, that is, the creation of a 
specific trust to fund such programs. Even if we invoked the “trust fund” model, as 
we do for Social Security, we could not avoid the questions parallel to those arising 
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perpetuity or to close the books on past injustice by spending down and eventually 
terminating, the trust?
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stimulating to the economy than the current method of welfare by transfer pay-
ments. Bruce A. Ackerman and Anne Alstott, The Stakeholder Society (New Haven: 
Yale University Press, 1999).
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University Press, 2006).
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phers of science call “postdiction” (or retrodiction), which is prediction in reverse. 
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empiricism, see, e.g., Carl Gustav Hempel, “Deductive-Nomological Versus Statisti-
cal Explanation,” in The Philosophy of Carl G. Hempel: Studies in Science, Explana-
tion, and Rationality, ed. James H. Fetzer (Oxford: Oxford University Press, 2001); 
Imre Lakatos, “Falsification and the Methodology of Scientific Research Programs,” 
in Criticism and the Growth of Knowledge, ed. Imre Lakatos and Alan Musgrave 
(Cambridge: Cambridge University Press, 1970).



8. adverse Possession  |  427

 58. Volatility is a purely statistical concept (standard deviation) that can be applied to 
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mate, voting behavior, income inequality, and so forth. If the volatility of a data set 
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thus need not be a market in which options are traded to arrive at a price; if there is 
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that volatility refers to both a natural number, derived from an index, and the price 
of an option on that index that results from bargaining deepens our understanding 
of how the underlying market (“spot market) works. Here the actual or virtual exis-
tence of another market (an options market) allows traders to shed the risk that “spot 
prices” will go up or down (directional risk) by assuming the risk that these changes 
will be larger and more frequent (volatility risk). From this perspective, the “spot 
market” on an underlying asset is simply a synthetic derivatives position in which 
the options to force a purchase or sale at an unfavorable price would fully offset each 
other, so that volatility risk is fully shed and directional risk fully assumed.

Here I cannot address the question of whether the underlying index needs to 
fit (or be forced into) the normal distribution assumed by current options-pricing 
techniques. The occurrence of “wild” patterns (in which the occurrence of extremes 
is far more frequent than the mathematics of randomness would predict) is debat-
able with respect to many underliers, including the stock market, which is the locus 
classicus for volatility pricing. If a given statistic shows a “fat-tailed” rather than a 
“bell-shaped” distribution, the definition of volatility as standard deviation would 
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son, The (Mis)Behavior of Markets: A Fractal View of Risk, Ruin, and Reward (New 
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Stewart C. Myers, Principles of Corporate Finance, 7th ed. (Boston: McGraw-Hill/
Irwin, 2003), chap. 21, esp. pp. 570–81.

 62. An option price is thus far more sensitive to higher volatilities than it is to the other 
variables in the option-pricing formula. When a functioning options market exists, 
the price at which an option actually trades can be used, as mentioned earlier, to 
compute the underlier’s “implied volatility”—the volatility that it would have if the 
price were calculated using an option-pricing formula such as Black-Scholes. Im-
plied volatility differs from the “historical volatility” (standard deviation) that can 
be used to trade options based on the formula alone, and can be used to price op-
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tions in which there is no market, such as customized (“over the counter”) options 
or “real options”—which are generally contingent claims on nonfinancial assets, i.e., 
those that have not yet been financialized (ibid., chap. 22). For critical views of fi-
nancialization and securitization, see, e.g., Robin Blackburn, “Finance and the 
Fourth Dimension,” New Left Review 39 (2006); Randy Martin, An Empire of Indif-
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University Press, 2007).
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 64. Ayres, Optional Law, chaps. 5–7.
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nance (1993): 911–31; Shiller, Macro Markets: Creating Institutions for Managing So-
ciety’s Largest Economic Risks (New York: Oxford University Press, 1993). For further 
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ter 2 in this volume) might be considered an options market on salvation.
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Journal of Legal Studies 1, no. 1 (1972); Demsetz, “Wealth Distribution and the Own-
ership of Rights,” Journal of Legal Studies 1, no. 2 (1972). See also Ayres, Optional 
Law, p. 143.
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 71. See, e.g., Ernest Mandel, Late Capitalism, trans. Joris De Bres, rev. ed. (Atlantic 

Highlands, N.J.: Humanities, 1975).
 72. Hall, The American Empire and the Fourth World, chaps. 1, 6. This process begins by 

treating the displacement of indigenous groups by settlers as though it had been a 
treaty-based adjustment of territorial boundaries between sovereign states that 
were at war. It continues by shifting the paradigm of settler relations with displaced 
peoples from that of negotiating with independent sovereign nations to that of gov-
erning dependent sovereign nations. Once such a shift occurs, the next step is to 
replace the treaty-based model of settler-indigenous relations with a system of trib-
al “reservations”—a form of indirect rule in which displaced persons are resettled 
and concentrated in areas where their customary law can be said to apply. See John 
Codman Hurd, The Law of Freedom and Bondage in the United States; Story, Com-
mentaries on the Conflict of Laws).
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Although such systems of indirect rule claim to govern natives through their 
own traditional law, the “traditional” rulers are effectively agents of colonial power 
(see, e.g., Mamdani, Citizen and Subject). U.S. settler colonialism differs in this re-
spect from versions in which inhabited territory was occupied and the inhabitants 
exploited. Here, almost from the beginning, there were massacres and displace-
ments, followed by policies aimed at the re-concentration, dilution, and eventual 
extinction of the originally displaced persons. The bearers of an originary griev-
ance against U.S. settlers were thus conceived to be constantly “vanishing,” if not yet 
gone, and thus unsuitable subjects for restitution and reintegration (Prucha, The 
Great Father, esp. chaps. 26, 29, 36–37, 40–41, 45).

 73. The near success of such genocidal policies has made it possible for many Ameri-
cans to regard indigenous claims (albeit prematurely) as premodern history—such 
as the massacre of Albigensians and Huguenots—that has little relevance to the 
pursuit of justice among the living. In this respect, the U.S. has been unlike Mexico 
(and, to a lesser extent, Canada), where indigenous rights are a central focus of so-
cial justice movements. For an account of what the loss of cultural continuity might 
mean, see Jonathan Lear, Radical Hope: Ethics in the Face of Cultural Devastation 
(Cambridge: Harvard University Press, 2006).

 74. The strongest moral arguments against payback are generally communal—that com-
munion is itself the vicarious assumption of debt as an alternative to the sacrifice of 
one by the other. This approach rejects the assumption that the debtor occupies the 
sinner position—whether as perpetrator or beneficiary or both, and must pay—and 
that the creditor is (until being paid) his innocent victim. It might equally be said 
that credit-worthiness (debt-bearing capacity) is morally valuable for oneself and 
carries with it a god-like power to redeem (buy back) the debt of others. And, of 
course, it is the ultimate test of Christian virtue to allow one’s debts to be redeemed 
(let go of sin) by trusting in the One who has the greatest debt-bearing capacity of 
all. If there can be a New Heaven, why not a New Earth in which the past is overcome 
through an act of democratic communion? The foregoing rationale presents demo-
cratic community in messianic terms—as an attempt to redeem the entire past in a 
single moment. See Margaret Atwood, Payback: Debt and the Shadow Side of Wealth 
(Berkeley: Anansi, 2008), chap. 2 (“Debt and Sin”).

 75. See, e.g., R. H. Tawney, Equality, 4th ed. (New York: Barnes and Noble, 1965). For a 
more recent account, see G. A. Cohen, If You’re an Egalitarian, How Come You’re So 
Rich? (Cambridge: Harvard University Press, 2000).

 76. Teitel, “Transitional Justice Genealogy”; See also Teitel, Transitional Justice.

9. states of “emergency”

 1. When not considered as a separate (“inchoate”) crime, the common law doctrine of 
conspiracy is a simple form of vicarious liability for other crimes—similar to the 
charge of “aiding and abetting” a crime or being an “accessory” to a crime which 
exists in most legal systems. At the International Criminal Tribunal for Yugoslavia 
these concepts were expanded into a still controversial doctrine of “joint criminal 
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enterprise,” which would allow some members of an organization to be held vicari-
ously liable for crimes committed by other members but not for membership in the 
organization as such. Robert Cryer et al., An Introduction to International Criminal 
Law and Procedure (Cambridge: Cambridge University Press, 2007), pp. 304–5.

 2. The idea of putting Nazism itself on trial as a “common plan or conspiracy” was first 
proposed in a memorandum written by Lt. Col. Murray C. Bernays in 1944. It found 
favor with Secretary of War Henry Stimson, Attorney General Francis Biddle, and 
former Attorney General Robert Jackson as an alternative to Treasury Secretary 
Henry Morgenthau’s proposal that Germany as a whole should be treated much 
more severely than it had been after World War I—a peace that Morgenthau’s critics 
in the Roosevelt administration called “Carthaginian.” Robert E. Conot, Justice at 
Nuremberg (New York: Harper and Row, 1983), chaps. 2, 5–6; Donald Bloxham, 
Genocide on Trial: War Crimes Trials and the Formation of Holocaust History and 
Memory (Oxford: Oxford University Press, 2001), chaps. 1–2; Arieh J. Kochavi, Pre-
lude to Nuremberg: Allied War Crimes Policy and the Question of Punishment (Cha-
pel Hill: University of North Carolina Press, 1998), chap. 7; Bradley F. Smith, Reach-
ing Judgment at Nuremberg (New York: Basic Books, 1977), chap. 5; The Road to 
Nuremberg (New York: Basic Books, 1981), esp. chaps. 2, 6; Ann Tusa and John Tusa, 
The Nuremberg Trial (New York: Atheneum, 1984), chap. 4; Borgwardt, A New Deal 
for the World, pp. 202–30.

 3. In drafting the tribunal’s eventual compromise on the conspiracy charges, Francis 
Biddle (now the U.S. judge) had come to agree with the French judge (Donnedieu 
de Vabres), who argued that conspiracy was not a civil law concept, and with Her-
bert Wechsler, who had argued as Biddle’s assistant attorney general that member-
ship in an organization was not a sufficient basis for criminal conspiracy, and who, 
as Biddle’s Nuremberg aide, drafted what would become the tribunal’s judgment 
(Smith, Reaching Judgment, pp. 134ff.). In accepting this view, “Biddle . . . killed 
Bernays’s central concept of the trial, supported by Secretary of War Stimson and by 
Jackson, that the Nazi era represented a conspiracy carried out through the medium 
of the organizations, and that only by a conspiracy indictment could the atrocities 
the Nazis had committed against their own people be brought before an interna-
tional tribunal” (Conot, Justice at Nuremberg, p. 485). The Russians strongly dis-
agreed with the tribunal’s refusal to convict on the basis of membership in a crimi-
nal organization. See Tusa and Tusa, The Nuremberg Trial, chap. 17. (“The Russians 
could not and would not accept that . . . [the] three indicted groups did not merit 
declarations of criminality” [452].) One of the British judges, Norman Birkett, also 
resisted on the grounds that without conspiracy convictions “the Nazi regime would 
be acquitted” (Smith, Reaching Judgment, pp. 128–29). Conot concludes that “the 
tribunal was left with the head of one animal and the tail of another . . . a group of 
organizations with complicity for charges on which [it] had ruled that there had 
been no conspiracy” (Justice at Nuremberg, p. 484).

 4. The Smith Act’s use of conspiracy was essential to conviction and thus protected the 
speaker’s content under the First Amendment. It also meant that innocent speech 
could not be prosecuted merely because of its dangerous (inflammatory) conse-
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quences. Hand’s approach was not upheld during World War I but was favored on 
speech-protective grounds by New Deal jurists such as Felix Frankfurter, Francis 
Biddle (who would become the U.S. judge at Nuremberg), and Robert Jackson (who 
would become the chief prosecutor). As an appellate judge, Hand himself would 
later write a key opinion in the Dennis case upholding the constitutionality of the 
Smith Act as a basis for prosecuting communist leaders. In that opinion he took 
“judicial notice” of the communist threat. See Geoffrey R. Stone, Perilous Times: 
Free Speech in Wartime from the Sedition Act of 1798 to the War on Terrorism (New 
York: Norton, 2004), chaps. 3–5; Gerald Gunther, Learned Hand: The Man and the 
Judge (New York: Knopf, 1994), pp. 151–70.

 5. Tusa and Tusa, The Nuremberg Trial, pp. 54–55.
 6. This approach prevailed in Eastern Europe, where the goal of communist-era war 

crimes tribunals was to prove that anti-Communists had also been Fascist. See Ist-
ván Rév, Retroactive Justice: Prehistory of Post-Communism (Stanford: Stanford Uni-
versity Press, 2005). In Hungary, Rév reports, Nuremberg became the prototype of 
show trials that occurred in Hungary following World War II (p. 237) and was not 
associated, as in the West, with prosecuting genocide committed against Jews. Rath-
er, Auschwitz itself was effectively “de-Judaized” and assimilated to Nazi crimes 
against Communists (p. 236; see, generally, 234–39). The post-1989 rehabilitation of 
those prosecuted in such trials cast suspicion on Nuremberg itself at the very mo-
ment it became the foundation of post–cold war Human Rights Discourse in the 
West.

 7. See Chief Prosecutor Robert Jackson’s Opening Statement, quoted in chap. 6 in this 
volume.

 8. Although several defendants (including Göring, Hess, Jodl, Keitel, and Ribbentrop) 
were convicted of conspiracy to wage aggressive war, none of the defendants con-
victed individually of war crimes or crimes against humanity or both was also 
found guilty of conspiracy to commit these crimes. A full table of charges and out-
comes appears, among other places, in Norbert Ehrenfreund, The Nuremberg Lega-
cy: How the Nazi War Crimes Trials Changed the Course of History (New York: Pal-
grave Macmillan, 2007), pp. 88–89.

 9. Despite such misgivings, the Nuremberg Tribunal’s apparent compromise on the 
conspiracy count is now celebrated as a principled decision that is central to its 
legacy. The U.S. Supreme Court thus notes that “the International Military Tribunal 
[IMT] at Nuremberg, over the prosecution’s objections, pointedly refused to recog-
nize as a violation of the law of war conspiracy to commit war crimes . . . and con-
victed only Hitler’s most senior associates of conspiracy to wage aggressive war.” 
Those convicted were all recorded as “present” in the notes kept by Col. Friedrich 
Hossbach of a rare General Staff meeting in which Hitler laid out his future plan of 
aggressive war in the East to provide lebensraum for a growing (and rearming) Ger-
many. The IMT thus drew a strong, if implicit, distinction between rejecting all 
broad conspiracy counts based on Nazi associations and upholding a conspiracy 
conviction only against those who had been physically present at a meeting when 
the alleged “common plan” was announced and approved.
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A Nuremberg-based limitation on the use of the conspiracy weapon in inter-
national criminal law is now widespread. In Hamdan, for example, the U.S. Su-
preme Court rejected prosecution claims that conspiracy to commit terrorism 
(in the absence of terrorism itself) was a sufficient basis to try Hamdan before a 
military tribunal for violating international law. The Court cites as precedent not 
only the Nuremberg Tribunal’s judgment but also the following: Telford Taylor, 
The Anatomy of the Nuremberg Trials: A Personal Memoir (New York: Knopf, 1992), 
pp. 584–85, 638; Stanislaw Pomorski, “Conspiracy and Criminal Organization in the 
Nuremberg Trial and International Law,” in The Nuremberg Trial and International 
Law, ed. George Ginsburgs and V.  N. Kudriavtsev, Law in Eastern Europe (Dor -
drecht: Nijhof, 1990), pp. 213, 33–35; Hamdan v. Rumsfeld, 2749 S. Ct. 2006, at 2775–
86 (2006).

An important point to note is that this was not the view of Nuremberg taken 
immediately thereafter by the Tokyo War Crimes Tribunal, which convicted all de-
fendants of conspiracy (and one of only conspiracy). Most subsequent scholarship 
on international criminal law discredits the Tokyo trials for this reason. Recent ex-
amples include Ehrenfreund, The Nuremberg Legacy, chaps. 1–8, 11, 19; and Cryer et 
al., Introduction to International Criminal Law, chap. 6. At least one recent human 
rights defendant, the former prime minister of Rwanda, has pleaded guilty to geno-
cide and also to “conspiracy, incitement and complicity in genocide” (ibid., p. 167).

 10. Cf. Rose, “Apathy and Accountability.”
 11. John Herz, From Dictatorship to Democracy: Coping with the Legacies of Authoritari-

anism and Totalitarianism (Westport, Conn.: Greenwood, 1982).
 12. See Noel Annan, Changing Enemies: The Defeat and Regeneration of Germany (New 

York: Norton, 1996). There was also a widespread sense that Germany had already 
been collectively punished for World War II by the carpet bombing of its cities such 
as Dresden. Punishment had been part of Churchill’s stated rationale for destroying 
population centers, which was, prima facie, a war crime under the Hague Conven-
tions. For a demonstration that the deliberate bombing of population centers fit the 
pre-Nuremberg paradigm of a war crime, see, e.g., Nicholson Baker, Human Smoke: 
The Beginnings of World War II, the End of Civilization (New York: Simon and 
Schuster, 2008); Lindqvist, A History of Bombing. For the postwar German under-
standing of this bombing as punishment, see, e.g., W. G. Sebald, On the Natural 
History of Destruction, trans. Anthea Bell (New York: Random House, 2003).

 13. Bass, Stay the Hand of Vengeance, chaps. 1, 5–6; Power, “A Problem from Hell,” 
chaps. 1–8. For accounts of unpunished genocides occurring after Nuremberg, see 
Rummel, Death by Government; Glover, Humanity.

 14. For an account of the centrality of collective security and social reconstruction in 
New Deal thinking about outlawing the next war, see Borgwardt, A New Deal for the 
World.

 15. Bass, Stay the Hand of Vengeance, chap. 2.
 16. Thus, to the architects of Nuremberg, it was a serious question as to whether the 

legitimacy of the international tribunal would require even-handed prosecution of 
war crimes committed by both sides (Bass, Stay the Hand of Vengeance, chaps. 1, 5).

 17. Douglas, The Memory of Judgment, pt. 1.
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 18. Sven Lindqvist, in A History of Bombing, demonstrates that, before Nuremberg, 
crimes against humanity were typically identified with the barbarities that uncivi-
lized people committed against their neighbors (e.g., cannibalism) and that the 
means employed by colonial authorities to stop such barbarities (typically the 
bombings, massacre, and torture of civilians) were among the war crimes banned 
by the Geneva and Hague Conventions in conflicts between “civilized” nations. Un-
til Nuremberg, the concept of war crimes had not been applied to the same contexts 
as that of crimes against humanity.

 19. In its final judgment the tribunal effectively treated crimes against humanity as a 
subset of war crimes. For the tribunal’s legal rationale for requiring this “nexus” in 
order to convict for crimes against humanity, see Borgwardt, A New Deal for the 
World, pp. 228ff.

 20. The central role played in this history by Raphaël Lemkin is described in Samantha 
Power, “A Problem from Hell,” chaps. 1–5. “Genocide,” the now accepted term for 
racially based mass murder, first appeared in Lemkin, Axis Rule in Occupied 
Europe.

 21. Douglas, The Memory of Judgment, p. 6.
 22. The doctrine of universal jurisdiction over crimes against humanity, proclaimed by 

Israel as the trier of Eichmann, is now widely accepted. It was, for example, the basis 
on which Augusto Pinochet was indicted in Spain and detained (for a time) in En-
gland, and also the basis on which Belgium has successfully prosecuted a few Rwan-
dan génocidaires.

As a distinctive element of contemporary human rights culture, however, uni-
versal jurisdiction can be at odds with other elements. South Africa’s TRC, for ex-
ample, praised the UN’s declaration that apartheid was a crime against humanity 
while assuming that its own authority to consider and grant amnesty for such a 
crime trumped universal jurisdiction. (It thus suggested that F. W. de Klerk, for ex-
ample, could not have been legally arrested and prosecuted while in Oslo to receive 
his Nobel Prize—an apparent inconsistency noted by Wynand Malan in stating his 
“minority position” in the TRC’s Report, vol. 5.)

The Chilean government raised similar objections to the proposed trial of Pi-
nochet in the EU as undermining its own decision to grant him amnesty as part 
of its transition to democracy. It later moved to try him domestically for offenses 
arguably uncovered by the amnesty and to reverse the amnesty for other offenders. 
See, e.g., Naomi Roht-Arriaza, The Pinochet Effect: Transnational Justice in the Age 
of Human Rights (Philadelphia: University of Pennsylvania Press, 2005).

 23. Shklar, Legalism, pp. 143–79; Kirchheimer, Political Justice, chap. 8 (“Trial by Fiat of 
the Successor Regime”).

 24. Arendt, Eichmann in Jerusalem, chap. 14 and epilogue.
 25. See chapter 6 in this volume.
 26. Goldhagen, Hitler’s Willing Executioners.
 27. Jean-Paul Sartre, “Genocide,” Ramparts, February 1968.
 28. Telford Taylor, Nuremberg and Vietnam: An American Tragedy (Chicago: Quad-

rangle, 1970).
 29. Taylor, The Anatomy of the Nuremberg Trials. This view, suggesting that the Allied 
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generals could and should have been legitimately prosecuted as war criminals for 
bombing civilian targets in Dresden and Hiroshima, for example, is at odds with 
another interpretation of Nuremberg that focuses on outlawing wars of aggression. 
According to the latter view, wartime acts committed by the victims of aggressive 
war should be judged by a different standard than war crimes committed by the 
aggressor (Borgwardt, A New Deal for the World, p. 217).

 30. At age twenty-one, I refused the draft on this basis. My Lai, I later learned, had oc-
curred on my twenty-first birthday.

 31. The initial literature on comparative transitions was stimulated by the “third-wave 
democratizations” in Latin America and Eastern Europe. See Huntington, The 
Third Wave.

 32. That possibility is also essential to the rationale for human rights interventionism—
attacking Serbia or Iraq can thus be seen as legitimate precursors to the arrest and 
trial of genocidal leaders. The clearest application of Nuremberg to Sadaam Hussein 
would have been a prosecution for planning and waging a war of aggression against 
Iran and for war crimes and crimes against humanity committed therein. Had such 
a trial been held before an international tribunal, U.S. government officials would 
almost certainly have been called as defense witnesses and, quite possibly, been 
charged as codefendants; cf. Milosevic’s subpoena of former general Wesley Clark 
and his less successful effort to cross-examine former President Clinton.

 33. Jackson conceded that a neutral tribunal, independent of victims and vanquished 
alike, would have been preferable but argued that the worldwide scope of Nazi 
crimes had “left but few real neutrals.” To offset the inherent dangers of victors’ 
justice, Jackson promised that the Nuremberg prosecution would seek to convict 
the accused “major Nazi war criminals” on the basis of their own meticulously kept 
documents rather than relying on the testimony of their victims. The alternative 
would be impunity: “Either the victors must judge the vanquished or we must  
leave the defeated to judge themselves.” Jackson, “Opening Statement (Nuremberg 
Trials).”

 34. This is why human rights advocates tend to be ambivalent, in retrospect, about the 
trials they may have initially demanded, and why today’s literature on transitional 
justice recommends tailoring human rights trials, if any should occur, to fit local 
political objectives. For an example of post-hoc ambivalence about trials, see Jaime 
E. Malamud Goti, Game Without End: State Terror and the Politics of Justice (Nor-
man: University of Oklahoma Press, 1996). An example of the tailoring approach is 
Roht-Arriaza and Mariezcurrena, Transitional Justice in the Twenty-First Century.

 35. For a systematic summary of this field, see Elster, Closing the Books.
 36. The choice, according to this nuanced view, is no longer between punishment and 

impunity; rather, it is among ways to legitimate the de facto impunity that is likely 
to occur. Given this choice, it is by no means clear that holding immediate trials is 
the best way to promote the long-term rule of law. Based on the Chilean example, 
one might argue, instead, for negotiated amnesties, which are potentially reversible 
under domestic law and do not require a presumption of innocence. See, e.g., Roht-
Arriaza, The Pinochet Effect.
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 37. The two paragraphs above summarize Hesse and Post, “Introduction,” pp. 15–20.
 38. See, e.g., Minow, Breaking the Cycle of Vengeance. Cf. Aeschylus, The Eumenides.
 39. This concern had its precursors in the interwar period, when many came to accept 

the argument of John Maynard Keynes that the failure of Versailles to provide for an 
adequate closure to the grievances of World War I would produce new grievances 
that could (and eventually did) lead to a second world war. See John Maynard 
Keynes, The Economic Consequences of the Peace (New York: Harper and Row, 1971).

 40. See Arendt, Origins of Totalitarianism, pp. 139ff. Elsewhere Arendt argues that the 
possibility of forgiveness is a precondition for creating a political community, with-
out which the cycle of vengeance begetting vengeance would be unbreakable. “Men 
are unable to forgive what they cannot punish and . . . are unable to punish what has 
turned out to be unforgiveable” (“The Irreversibility of Forgiveness,” p. 241).

 41. See, e.g., Osiel, Mass Atrocity; and the previously cited works of Minow, Teitel, Nei-
er, and Roht-Arriaza. At the level of jurisprudence, the most rigorous statement of 
this view is Nino, Radical Evil on Trial. Nino’s use of “radical evil” (p. vii) originates 
in Kant’s Religion with the Limits of Reason Alone. For further discussion of this 
concept, see Joan Copjec, “Evil in the Time of the Finite World,” in Copjec, Radical 
Evil. Jacob Rogozinski, “It Makes Us Wrong: Kant and Radical Evil,” in Copjec, 
Radical Evil.

 42. Neither is it evident that a history of human rights trials in one’s own country— 
perhaps resulting in the judicial execution of previous tyrants—would deter future 
tyrants from seizing power. And why would the occurrence of human rights trials 
in one’s own country be a greater deterrent than the possibility presented by their 
occurrence in other countries? Why would it be a greater deterrent than a history of 
extrajudicial political assassination?

 43. “Trials for massive human rights violations can be justified . . . provided the trials 
will counter those cultural patterns and the social trends that provide fertile ground 
for radical evil” (Nino, Radical Evil on Trial, p. 146). Returning from his exile at Yale 
Law School to become a legal adviser to President Alfonsín, Nino saw a human 
rights culture that was dominant in Western Europe and North America as merely 
countercultural in Argentina, which had, after World War II, harbored Eichmann 
and twice embraced military dictatorships modeled on fascism (ibid., pp. 60ff).

It was certainly true that liberal critics, such as Nino, were largely missing from 
public debate during the Latin American dictatorships. Without them, Latin Amer-
ican societies could be said to lack a culture (or even a counterculture) of account-
ability, but I believe it is a mistake to call that lack a prior culture.

 44. Ibid., pp. 64–65.
 45. To forestall disappointment, Nino argues that proponents of human rights trials 

must prepare the public to support a result in which prosecutions are few and selec-
tive—and in which punishments are calibrated to avoid a backlash of sympathy for 
those convicted (ibid., e.g., pp. 71, 94).

 46. See Koselleck, Futures Past.
 47. I elaborate this argument in Meister, “Anticipatory Regret,” reviewing Stone, Peril-

ous Times: Free Speech in Wartime from the Sedition Act of 1798 to the War on Ter-
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rorism. For evidence that past emergencies have been exaggerated, see John E. 
Mueller, Overblown: How Politicians and the Terrorism Industry Inflate National Se-
curity Threats, and Why We Believe Them (New York: Free Press, 2006). Mueller’s 
claim that such evidence is always exaggerated is itself an exaggeration, or perhaps 
a substitution of wishful thinking for anticipatory regret. For the argument that it is 
better to overestimate security threats than to underestimate them, and that democ-
racies can restore civil liberties later, see Richard A. Posner, Not a Suicide Pact: The 
Constitution in a Time of National Emergency (New York: Oxford University Press, 
2006).

 48. For an argument that the U.S. Constitution provides a two-way ratchet for protect-
ing civil liberties, see Eric A. Posner and Adrian Vermeule, Terror in the Balance: 
Security, Liberty, and the Courts (New York: Oxford University Press, 2007).

 49. Carl Schmitt, “Total Enemy, Total War, and Total State,” in Four Articles, 1931–1938, 
trans. Simona Draghici (Washington, D.C.: Plutarch, 1999); Heinrich Meier, Carl 
Schmitt and Leo Strauss: The Hidden Dialogue, including Strauss’s Notes on Schmitt’s 
Concept of the Political and Three Letters from Strauss to Schmitt, trans. J. Harvey 
Lomax (Chicago: University of Chicago Press, 1995), pp. 22–28.

 50. Even within this approach, an official could be liable for going beyond good-faith 
reliance on the OLC opinion he receives. The protection provided by such opinions 
is not absolute unless the opinion itself provides absolute protection. But this is only 
small comfort. An OLC opinion telling officials that they proceed at their own legal 
risk during an emergency would not do the job of freeing them to act: they may well 
insist on an opinion saying that they assume no liability for Nuremberg-like prose-
cutions. This demand could be taken by OLC lawyers as reason in itself to conclude 
that absolute immunity from such prosecution is necessary for officials to do what 
it takes in a genuine emergency—and thus falls within the executive’s “inherent” 
power. (What if, for example, national security officials threatened to go on strike at 
the moment of greatest threat?)

My main point is that an OLC opinion letter may more closely resemble the out-
come of a labor negotiation within the executive branch than the judgment of a fu-
ture court reviewing human rights violations. A further point is that, because such 
opinions can be rendered in secret, we might never know how absolute they had to 
be in order to provide the requisite level of assurance to officials aware of potential 
Nuremberg-based liability after the emergency ends. (After leaving office, several 
Bush administration officials have argued that national security officials will not do 
their jobs if they do not believe that they can rely on legal opinions that categorize 
whatever they did as not torture if it was done while relying, in “good faith,” on those 
opinions [Dan Eggen, “Bush White House Cast Assails Obama,” Washington Post, 
February 7, 2009].)

 51. See Jack L. Goldsmith, The Terror Presidency: Law and Judgment inside the Bush 
Administration (New York: Norton, 2007), pp. 70–71, and chap. 3, esp. pp. 96–97. In 
a profile of Goldsmith, Jeffrey Rosen describes the function of the OLC as follows: 
“The office has two important powers: the power to put a brake on aggressive presi-
dential action by saying no and, conversely, the power to dispense what Goldsmith 
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calls ‘free get-out-of jail cards’ by saying yes. Its opinions, he says, are the equivalent 
of ‘an advance pardon’ for actions taken at the fuzzy edges of criminal laws.” Jeffrey 
Rosen, “The Conscience of a Conservative,” New York Times Magazine, September 
9, 2007.

 52. The principle of universal jurisdiction over crimes against humanity makes it pos-
sible to try domestically pardoned individuals before foreign or international 
tribunals.

 53. Papen’s suspension of the elected government in Prussia set the stage for Göring, as 
his appointed minister in charge of police, to exercise dictatorial powers even before 
the Reichstag fire (Conot, Justice at Nuremberg, pp. 114–17). For contemporaneous 
critiques of Weimar legality, see Carl Schmitt, Legality and Legitimacy, trans. Jeffrey 
Seitzer (Durham: Duke University Press, 2004); Otto Kirchheimer, “Weimar—and 
What Then? An Analysis of the Constitution,” in Politics, Law, and Social Change: 
Selected Essays, ed. Frederic S. Burin and Kurt L. Shell (New York: Columbia Uni-
versity Press, 1969). For broader perspectives, see also Ellen Kennedy, Constitution-
al Failure: Carl Schmitt in Weimar (Durham: Duke University Press, 2004); Arthur 
J. Jacobson and Bernhard Schlink, eds., Weimar: A Jurisprudence of Crisis (Berkeley: 
University of California Press, 2000).

 54. See Roger Manvell and Heinrich Fraenkel, The Hundred Days to Hitler (London: 
Dent, 1974), pp. 114–49; Clinton Rossiter, Constitutional Dictatorship: Crisis Govern-
ment in the Modern Democracies (New York: Harcourt, 1963), pt. 1 (on the uses and 
perversions of Article 48).

 55. Ingo Müller, Hitler’s Justice: The Courts of the Third Reich, trans. Deborah Lucas 
Schneider (Cambridge: Harvard University Press, 1991), chap. 4.

 56. Ibid., chaps. 6–7.
 57. Papen’s recollection is quoted in Manvell and Fraenkel, Hundred Days, p. 133. The 

reasoning behind his acquittal is described in Smith, Reaching Judgment at Nurem-
berg, pp. 284–92.

 58. “The Reichstag fire of February 27 and the events that followed proved, if proof was 
needed, that there was no popular front of resistance to make a stand against the 
preemptive counterrevolution launched and directed by Hitler, with the connivance 
of the traditional right” (Mayer, Why Did the Heavens Not Darken? p. 118–19). May-
er argues throughout chapter 5 that Hitler never faced a “clear and present danger” 
of resistance from the left, and that his evolving policy of de-emancipating, isolat-
ing, driving out, and eventually exterminating German Jews was a consequence of 
his successful repression of the domestic left, to which the Comintern responded  
by supporting popular fronts that would defend both bourgeois democracy and  
the Soviet Union against fascism. At this point Hitler linked his movement’s anti-
Semitism (originally a demand for racial quotas) to the argument that international 
“bolshevism” was a conspiracy of Jews to take over European governments (Blum = 
Kaganovich).

 59. Hitler’s readiness to undertake the 1934 Röhm Purge (“The Night of the Long 
Knives”) may have reassured moderate Germans that only he could take the ex-
treme steps necessary to control more dangerous forces to his right. See Gopal Bal-
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akrishnan, The Enemy: An Intellectual Portrait of Carl Schmitt (London: Verso, 
2000), pp. 201–3; Mayer, Why Did the Heavens Not Darken? pp. 136–45. A day later 
the Röhm Purge was retroactively declared by Hitler’s cabinet to have been a “na-
tional emergency,” responding to the threat of an ultra-right coup (Conot, Justice at 
Nuremberg, p. 129; Manvell and Fraenkel, Hundred Days, pp. 150–89).

 60. William Shirer, The Rise and Fall of the Third Reich (New York: Simon and Schuster, 
1990), pp. 191ff. Göring had underground access to the Reichstag building from his 
headquarters as Reichstag president and, at a later Nazi gathering, insinuated that 
he was responsible for the fire. But, when interrogated on this matter at Nuremberg, 
he denied involvement in the fire and stated that his plans to arrest Communists 
had been made previously. Chief Prosecutor Jackson presented no direct evidence 
to contradict that testimony (Tusa and Tusa, The Nuremberg Trial, pp. 277, 280; 
Manvell and Fraenkel, Hundred Days, pp. 130ff., 220–26).

 61. This idea has been somewhat alien to Anglo-American law since the Magna Carta, 
which is why it is usually referred to in English by a foreign-sounding name, such as 
raison d’état or Staatsräson. See, e.g., Friedrich Meinecke, Machiavellism: The Doc-
trine of Raison d’état and Its Place in Modern History (New Brunswick, N.J.: Trans-
action, 1998). “Reason of state” is closely connected with the notion that legitimate 
reversion to dictatorship is a possibility implicit in any constitutional regime. See, 
e.g., Carl Schmitt, Constitutional Theory, trans. Jeffrey Seitzer (Durham: Duke Uni-
versity Press, 2008), pp. 109ff.

 62. Can the Nuremberg precedent be applied to “war crimes” committed by national 
leaders against their own domestic populations? The problem is that civil wars/in-
surgencies/antiguerrilla actions, and so on, can be described as war crimes insofar as 
they involve more or less indiscriminate use of force against civilian populations. 
Yet all governments use force in civil wars. Does merely fighting a civil war (a do-
mestic war against civilians) open leaders to Nuremberg-based prosecution? Does 
it also justify (selective?) international intervention based on universal jurisdiction 
and the “Responsibility to Protect?” If so, we may have revived the original rationale 
for colonialism.

This issue was first raised to justify NATO’s intervention in Bosnia, and would 
have been addressed by the International Criminal Tribunal for the former Yugo-
slavia (ICTY) in the Milosevic trial had he not died during his trial. It has been 
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 67. See, e.g., Smith, Reaching Justice at Nuremberg, pp. 134–38.
 68. José Zalaquett, “Confronting Human Rights Violations Committed by Former 

Governments: Principles Applicable and Political Constraints,” in State Crimes: 
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tion, above, is that the U.S. prosecutions under international criminal law (based on 
Nuremberg) could, and arguably should, reduce the relevance of intent up to the 
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the community’s sacrifice of the scapegoat (through death or expulsion) is seen to 
expiate the collective sins for which divine retribution has really occurred. Because 
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 7. Ibid., pp. 7, 110.
 8. For an argument that using others is more respectful of their externality than pro-

jection and introjection, see Johnson, “Using People.”
 9. For the distinction between sacrifice and instrumental use, see Bataille, Theory of 

Religion.
 10. Benny Morris, The Birth of the Palestinian Refugee Problem Revisited, 2d ed. (Cam-

bridge: Cambridge University Press, 2004); Benny Morris, Righteous Victims: A His-
tory of the Zionist-Arab Conflict, 1881–2001 (New York: Vintage, 2001).
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the uprooting of the Palestinians, a Jewish state would not have arisen here. . . . 
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theism (theistic pluralism) to get under way was the one and only God. This murder 
is different from Girard’s founding sacrifice that is later forbidden: it has to be re-
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(Terror and Liberalism, e.g., pp. 95–98).

 54. Brown, “The Prophetic Tradition,” p. 51.
 55. Nor does God’s appearance have the character of deferral (and also deference and 

difference) that Derrida describes throughout his work. For an early statement, see 
Jacques Derrida, “Differance,” in Derrida, Speech and Phenomena, and Other Essays 
on Husserl’s Theory of Signs, trans. David Allison (Evanston: Northwestern Univer-
sity Press, 1973).

 56.  “Without impairing its veneration for Moses as a prophetic figure,” Brown writes, 
“[the Qur’an] endorses the eschatological longing and mystic revelations associated 
with the figure of Elijah, without naming him.” The figure of Elijah is, rather, meta-
morphosed in Sūrah 18 into “Khidr, the Green (the sacred color of Islam) . . . the 
eternal protector of the community [who] will appear at the Return as the head of 
the armies of the Mahdi, who will fill the earth with justice even as it is now filled 
with injustice.” Khidr is, according to Brown, the angelic servant of God who initi-
ates the prophetic figures of Islam, including Abraham, Moses, Jesus, and Muham-
mad, bypassing entirely the period of God’s absence posited by Paul in which a 
historical narrative of past loss and future redemption replaces any further need for 
direct prophetic revelation (Brown, “Apocalypse of Islam,” pp. 82–83). Cf. Paul Ber-
man’s description of “the bright green Islamist color” as a “flower of evil” and a 
“politics of slaughter” (Terror and Liberalism, p. 110). On the figure of Khidr/Elijah, 
see Henry Corbin, Creative Imagination in the Şūfism of Ibn ‘Arabī, trans. Ralph 
Manheim (Princeton: Princeton University Press, 1981), pp. 53–67.

 57. In arguing that there is in Islam “another reality, knowledge of which is a struggle” 
(itjihâd), Brown follows Henry Corbin’s account of Docetism. “Docetism is an alter-
native to the Incarnationism inherent in Christianity from the start, an undercur-
rent which became the mainstream in Islam. . . . Docetism, as the Greek root of the 
word indicates, is devotion to appearances, to apparitions, to visionary experience, 
to vision. In Eternity all is vision . . . In other words, Islam is a theology which re-
jects incarnation and instead has theophany” (Brown, “The Prophetic Tradition,” p. 
55); Brown, The Challenge of Islam, lec. 3). See also Henry Corbin, “Divine Epiphany 
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and Spiritual Rebirth,” in Corbin, Cyclical Time and Ismaili Gnosis, trans. Ralph 
Manheim (London: Kegan Paul, 1983).

 58. Max Weber, The Sociology of Religion, trans. Hans Gerth and Talcott Parsons et al. 
(Boston: Beacon, 1993).

 59. Girard, Oughourlian, and Lefort, Things Hidden; Girard, I See Satan Fall Like 
Lightning.

 60. For a recent development of this view, see Gauchet, Disenchantment of the World.
 61. “There is in the Qur’ān a nihilistic exposure of the senselessness of plots, and the 

meaninglessness of history. . . . What is really going on is not a story . . . with a be-
ginning, middle, and end. God is not the actor in an eschatological drama of Exo-
dus or redemption. God makes no promises, there is no promised land. . . . Islam 
abruptly retracts the historicity of God” (Brown, The Challenge of Islam, lec. 4, p. 
55).

This explanation of the Qur’anic text as postnarrative explains what the Shiite 
theologian Seyyed Hossein Nasr calls the “incoherence” sometimes found there by 
scholars accustomed to the narrative project that dominates the Bible. Some Is-
lamist tafsirs take a similar view. In commenting, for example, on Sūrah 18, Qutb 
says, “The sūrah does not give details of where this episode took place. . . . Nor does 
it define the period in Moses’ lifetime when the events took place. Thus we do not 
know whether the events related took place when Moses was still in Egypt. . . . Was 
it after they had begun their forty years of wandering?” It does not, moreover, “give 
us any details of the identity” of the person with whom Moses conversed. “Was he 
a prophet, a messenger, a scholar, or a person favored by God for his strong faith” 
(Qutb, In the Shade of the Qur’ān, 11:287–88). For a more extended non-narrative 
interpretation of revelations to Moses, Adam, and others, see Qutb’s commentary 
on Sūrah 20, vol. 11,  pp. 370–462.

 62. “How can he who died to sin still live in it?” (Rom.: 6:4).
 63. Jonathan Lear, Therapeutic Action: An Earnest Plea for Irony (New York: Other, 

2003), esp. chap. 3; Hans W. Loewald, “On Internalization (1973),” in The Essential 
Loewald: Collected Papers and Monographs, ed. Jonathan Lear (Hagerstown, Md.: 
University, 2000); Loewald, “On the Therapeutic Action of Psychonanalysis (1960),” 
ibid.; Loewald, “The Experience of Time (1972),” ibid.

 64. Rieff, Charisma, pt. 1.
 65. Adam does not commit an original sin; he is considered impeccable and revered as 

a Prophet (like Noah, Moses, Jesus, and Muhammad) to whom much (but not all) 
was revealed. The philosopher Tariq Ramadan notes that, in the Qur’an (2:37–38), 
“Adam and Eve have been forgiven” and their offspring are “born innocent.” Tariq 
Ramadan, “Prometheus and Abraham,” in Ramadan, Islam, the West, and the Chal-
lenges of Modernity, trans. Saïd Amghar (Leicester: Islamic Foundation, 2001), p. 
214. Corbin notes that the Qur’anic tenet of “Adam’s impeccability “turns the Bibli-
cal narrative upside down” and “puts us at the antipodes of the Pauline typology.” 
He attributes its origin to the pre-Pauline, Ebionite sect of Judeo-Christianity. Ebi-
onite Adamology is characterized by a doctrine (unique in Christian, Jewish, or 
Gnostic literature) that absolves Adam of all sin and also affirms his impeccability 
(Corbin, “Divine Epiphany and Spiritual Rebirth,” pp. 67, 76–77).

 66. According to Corbin, this idea “is far removed from the attribute of Compassion 
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known to exoteric theologies as pity or mercy toward servants, as indulgence or 
forgiveness toward sinners. This is no moral or moralizing conception, but a meta-
physical conception .  .  . a passion lived and shared with the understood object” 
(Corbin, Creative Imagination, p. 116).

 67. “Compassion acts and determines, it causes things to be and to become like itself, 
because it is a spiritual state” (ibid., p. 119). According to Corbin, Islamic philosophy 
aims to illuminate the revealed existence of the unseen creation that “emanates” 
from God. In this respect it is indistinguishable from theology. See Henry Corbin, 
History of Islamic Philosophy, trans. Liadain Sherrard, with the assistance of Philip 
Sherrard (London: Kegan Paul International, 1993).

 68. Corbin, Creative Imagination, pp. 212–13. See also pp. 184–215. According to Corbin, 
“the divine name Al’-Lāh becomes purely and simply equivalent to al-Rahmān, the 
Compassionate” (p. 115). Creation is, in effect, God’s prayer, a manifestation of Al’-
Lāh’s name, and in praying to him—which is essentially reciting his name—humans 
express sympathy for God’s loss of all the divine names that must remain unknown. 
(pp. 112–20, 246–71). Danielle Celermajer has directed me to a similar idea in the 
Lurianic Kabbalah. See Gershom Scholem, Kabbalah (New York: Meridian, 1978), 
pp. 148ff.

 69. Corbin, Creative Imagination, p. 113.
 70. Massignon goes on to say that the “mental decentering” required for such compas-

sion has more in common with the stigmata of St. Francis than with his alms for the 
poor or, indeed, with any transfer of worldly goods. Louis Massignon, “Transfer of 
Suffering through Compassion,” in Testimonies and Reflection: Essays of Louis Mas-
signon, ed. Herbert Mason (Notre Dame: University of Notre Dame Press, 1989), pp. 
156–57.

 71. Corbin, “Divine Epiphany and Spiritual Rebirth,” p. 62. In Creative Imagination, 
Corbin says, “To become a Compassionate One is to become the likeness of the 
Compassionate God experiencing infinite sadness over undisclosed virtualities” (p. 
118).

 72. In his article, “The Prophetic Tradition,” Brown notes that “Islam discards the no-
tion of vicarious atonement: there is no world-historical drama of original sin and 
sacrificial redemption; no “Death of God,” no Oedipal drama (old Nobodaddy), no 
sacrifice of the Son to appease the wrath of the Father” (p. 52). For a more extensive 
discussion of sacrifice and its annulment, see Brown, The Challenge of Islam, pp. 
15–18.

 73. Ibid. Brown’s late work suggests a Gnostic grand alliance between the Sufi elements 
in Islam, Kabbalistic Judaism, and Christian mysticism against all institutional (im-
manent) forms of monotheistic religion.

 74. Matt. 20:16. See also Matt. 19:20; and Mark 10:81.

 conclusion

 1. In many languages nouns also have a gender—masculine, feminine, or neuter.
 2. “The ‘third person’ is not a ‘person’; it is really the verbal form whose function is to 

express the non-person.” Emile Benveniste, “Relationships of Person in the Verb,” in 
Benveniste, Problems in General Linguistics, trans. Mary Elizabeth Meek (Coral 
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Gables: University of Miami Press, 1971), pp. 197–98; see also Benveniste, “The Na-
ture of Pronouns,” in ibid.

 3. For present purposes, I shall leave aside the vocative case (in which a noun is used 
to call upon or invoke) and the genitive case (in which the noun is related to another 
noun as a matter of belonging, origin, and so forth. (According to Benveniste, Indo-
European had eight cases in all.)

 4. So called because the nominative is also used as the verb’s object when the sentence 
performs an act of naming.

 5. In many languages verb conjugations also include person and number—whether 
the verb’s subject is first-, second-, or third-person singular/plural. For my purposes 
here, I leave aside a verb’s voice, which in English is either active or passive. In the 
active voice the verb’s subject performs the action and in the passive voice receives 
it. The Golden Rule involves a reversal of voice (from active to passive) as well as a 
reversal of case.

 6. “The forms of anteriority do not have a temporal relationship among themselves  
. . . but can only enter into opposition with those similar forms of which they are the 
syntactic correlatives” (Benveniste, “Tense in the French Verb,” pp. 212–13).

Such temporal substitution, he says, is the poetic underpinning of narrative 
prose. See Emile Benveniste, “Remarks on the Function of Language in Freudian 
Theory,” in Benveniste, Problems in General Linguistics.

 7. Since Kepler, astronomical time has been based on the distinctions between cycles 
and successions—essentially, the orbit and the count. The idea that orbits can be 
counted gives us two spatial models of time as infinite—the circle and the line. This 
conception of infinite time does not address the time awareness produced by narra-
tives, myths, and so on. See Reinhart Koselleck, “Time and History” and “Concepts 
of Historical Time and Social Identity,” in Koselleck, The Practice of Conceptual His-
tory; Hans Blumenberg, “On a Lineage of the Idea of Progress,” Social Research 41 
(1974).

 8. Reinhart Koselleck, “The Temporalization of Utopia,” in Koselleck, The Practice of 
Conceptual History.

 9. Hayden V. White, “Auerbach’s Literary History: Figural Causation and Modern His-
toricism,” in White, Figural Realism: Studies in the Mimesis Effect (Baltimore: Johns 
Hopkins University Press, 1999), p. 96. White goes on to sum up historicism as 
“nothing other than the discovery that human life and society found whatever 
meaning they might possess in history, not in any metaphysical beyond or tran-
scendental religious realm” (pp. 96–97). See also Atwood, Payback, chap. 3 (“Debt as 
Plot”). For analysis of the plot structure of Human Rights Discourse, see Joseph R. 
Slaughter, Human Rights, Inc.: The World Novel, Narrative Form, and International 
Law (New York: Fordham University Press, 2007), chap. 2.

 10. White, “Figural Causation,” pp. 88–90. See also White, Metahistory, introduction.
 11. Erich Auerbach, “Figura,” in Auerbach, Scenes from the Drama of European Litera-

ture (Minneapolis: University of Minnesota Press, 1984), pt. 3.
 12. White, “Figural Causation,” p. 96.
 13. For analysis of the contrasting uses of grammatical time in narrative, mythic, and 

prophetic forms of expressions, see Henry Corbin et al., Man and Time, ed. Joseph 
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Campbell, trans. Ralph Manheim, Princeton/Bollingen Paperbacks (New York: 
Pantheon, 1957).

 14. To accomplish this, however, temporal insufficiency must be grammatically con-
structed by narrative prose itself, which relates, for example, the completed, repeat-
ed, and continuing aspects of past action to the present of enunciation. See Burke, 
The Grammar of Motives, pt. 1; Erich Auerbach, “Vico and Aesthetic Historicism,” 
in Auerbach, Scenes from the Drama of European Literature; Roman Jakobson, “Lin-
guistics and Poetics,” in Jakobson, Selected Writings, ed. Stephen Rudy, vol. 3 (The 
Hague: Mouton De Gruyter, 1962); Jakobson, “Poetry of Grammar and Grammar of 
Poetry,” ibid.

 15. In a messianic moment, “we are the chosen ones . . . whose present time was once 
the promised future of the past, and it is our responsibility to remember and redress 
the injustices suffered by those who made it possible for us to live.” Niall Lucy, A 
Derrida Dictionary (Malden, Mass.: Blackwell, 2004), p. 74 (expounding Derrida on 
spectrality in relation to Benjamin’s concept of “weak messianic power”).

 16. White, “Figural Causation,” p. 88.
 17. We first encountered a joint emphasis on paradigm and syntagma in our discussion 

of Lévinas, who found similar issues of nonpresence in temporality and otherness. 
“Time,” he says, is “this always of noncoincidence,” which also characterizes the gulf 
between us and even the most proximate others. He uses the term “diachrony” to 
express the common “non-presence” of other times and other persons, both of 
which we “await” but which we cannot “comprehend” all at once. Lévinas, Time and 
the Other, trans. Richard A. Cohen (Pittsburgh: Duquesne University Press, 1987), 
p. 32. See, generally, chapters 4 and 5 in this volume.

 18. Cf. John Milton, Paradise Lost and Paradise Regained, ed. Christopher Ricks (New 
York: Signet, 1968); Gottfried Wilhelm von Leibniz, Theodicy: Essays on the Good-
ness of God, the Freedom of Man, and the Origin of Evil, trans. E. M. Huggard (New 
Haven: Yale University Press, 1952).

 19. Parfit, Reasons and Persons. Page references cited parenthetically are to this text. 
Although Parfit wants to answer Nietzsche’s call for values that assume the death of 
God, he finds his strongest precursors in the writings of Hume and Sidgwick (as 
atheological utilitarians), and Rawls, Nagel, and Nozick (as atheological Kantians).

 20. A further complication with utilitarian justifications of suffering, according to 
Parfit, is that the interpersonal dimension of concern for “the other” affects our 
moral calculus about intertemporality. One would not, Parfit suggests, be completely 
relieved to learn for the first time that one’s mother’s painful medical procedure had 
already happened—even if one would be entirely pleased to know that one’s own 
procedure is in the past. There is thus a way in which the separateness of other per-
sons is different from that of other times. The absence of a strong time bias with 
respect to the suffering of others introduces what Parfit calls an “asymmetry” be-
tween our moral feelings for persons whom we love and our feelings toward our-
selves (pp. 181–84). Here Parfit comes close to recognizing what Lévinas regards as 
an ethical responsibility to suffer for the other, perhaps in the other’s place. But, un-
like Lévinas, Parfit does not directly consider the transtemporal and transpersonal 
aspects of ethical responsibility, confining himself to the question of whether pres-
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ent suffering can be justified as a sacrifice for the benefit of “Future Generations” 
(pt. 4).

 21. “Non-utilitarians take the question of ‘Who?’ to be quite unlike the question of 
‘When?’ If they are asked for the simplest possible description of the morally rele-
vant facts, their description may be tenseless, but it must be personal” (p. 340).

 22. Neo-Kantians, such as Rawls, Nozick, and Nagel, would have me treat the other as I 
would treat myself—while treating myself as another other. On the concept of “im-
personal reasons,” see Thomas Nagel, The Possibility of Altruism (Oxford: Claren-
don, 1970); Nagel, The View from Nowhere (New York: Oxford University Press, 
1986).

 23. “Not in all ways,” Parfit continues, “for beyond these events the person has earlier or 
later selves. But it may be only one out of the series of selves which is the object of 
some of our emotions, and to which we apply some of our principles” (p. 328).

 24. He replaces these concepts with an analogy between “persons” and “nations,” which 
David Hume describes as collections of many possible persons who regard them-
selves differently over time. Parfit asserts that “we do not regard nations as the mor-
ally significant unit” and argues that we should take a similar view of persons, and 
“relieve suffering . . . whatever its distribution” (p. 341).

 25. See Ramadan, “Prometheus and Abraham.” Ramadan describes Isaac as a consent-
ing participant in his own prospective sacrifice to whom God’s beneficent purpose 
was previously revealed (p. 213, citing Qur’an, 37:102–9).

 26. The Muslim concept of Tawhid means that God is all that can be worshiped. For a 
substantially similar Shi’ia interpretation, see Shari’ati, On the Sociology of Islam, pp. 
832–37. The view that God alone should rule is also a central tenet of the Jewish Bible 
(Tanakh), and the foundation of all theocratic rejections of the idolatry of state 
forms. See Herbert N. Schneidau, Sacred Discontent: The Bible and Western Tradi-
tion (Berkeley: University of California Press, 1977). See also Brown, The Challenge 
of Islam, lec. 2; and Brown, “Shī’ite Islam: The Politics of Gnosticism,” in Brown, The 
Challenge of Islam.

 27. Ramadan, “Prometheus and Abraham,” pp. 212–18.
 28. On monotheism’s implicit hatred of God, see chapter 4 in this volume. Ramadan 

illustrates his account of the “questioning,” “tension,” and “existential anxiety” un-
derlying the human relationship to God in Western (Judeo-Christian) culture by 
long-standing Judeo-Christian ambivalence about the near-sacrifice of Isaac, the 
near-omnicide of the Flood, and the seemingly genocidal punishments God de-
crees for subsequent disobedience.

 29. Brown, The Challenge of Islam, lec. 1.
 30. Brown may well have objected to the Sunni Islamism of Qutb and Maududi, not as 

Berman does for being anti-Promethean but for being anti-Dionysian. He is critical 
of Islamic legalism in which the Prophet must be followed by a caliph, rather than 
an imam who has the power to release his initiates from religiously prescribed ta-
boos. For Brown’s stress on the antinomian (permissive) side of the imamate, see 
The Challenge of Islam, lec. 6. See also Norman O. Brown, “The Turn to Spinoza,” in 
Brown Apocalypse and/or Metamorphosis; Brown, “Philosophy and Prophecy: Spi-
noza’s Hermeneutics,” in ibid.
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 31. According to Brown, “Trinitarian Christianity takes God’s incarnation as a histori-
cal fact. As a literal historical fact. . . . If, as orthodox Trinitarian Christianity says, 
the Crucifixion is not only a historical fact, but the decisive event of world history, 
then God takes charge of history. History is God’s act, and God redeems us from 
that original sin” (Brown, The Challenge of Islam, lec. 2). “Thereafter prophets are 
no longer needed to save the world: all that is left to us is our personal salvation” 
(lec. 3).

 32. Badiou introduces his book by comparing Paul to Lenin (see Saint Paul, preface and 
chap. 1). Brown similarly focuses on what Jay Cantor calls “the Leninist or Islamist 
project” which is to destroy theocratic hierarchies. “Islam reveals some of its arche-
typal meaning, then, by the parallax view with Leninism” (Cantor, “Introduction,” 
in Brown, The Challenge of Islam, p. xxv).

 33. Cf. Brown, The Challenge of Islam, lec. 6; Alain Badiou, “Truth and Justice,” in Ba-
diou, Metapolitics, trans. Jason Barker (London: Verso, 2005); and Badiou, Saint 
Paul. Badiou himself would disagree about Islamism, which he equates to generic 
fascism (because it is anti-Marxist and antimodern). Here he sides implicitly with 
those on the left who see the struggle to defeat Islamo-fascism as akin to an earlier 
generation’s fight against Franco. For criticisms of Badiou by his translator, see To-
scano, “The Bourgeois and the Islamist,” pp. 29–37.

 34. For a description of generic fascism, see, e.g., Umberto Eco, “Ur-Fascism,” New York 
Review of Books, June 22, 1995. The concept is further developed in Roger Griffin, 
“The Palingenetic Core of Fascist Nationalism,” in Che Cos’è Il Fascismo? Interpre-
tazioni E Prospettive Di Ricerche, ed. Alessandro Campi (Rome: Ideazione, 2003). 
Cf. Badiou, The Century.

 35. Berman, Terror and Liberalism, pp. 60–120.
 36. Berman thus takes the following to be a knock-down argument against the Islamic 

philosopher Tariq Ramadan: “In Islam, Ramadan tells us, there is no . . . temptation 
to rebel. In Islam, submission is all. Submission to God . . . is the road to social jus-
tice, to a contented soul, and to harmony with the world” (Terror and Liberalism, p. 
17). Cf. Paul Berman, “Who’s Afraid of Tariq Ramadan?” New Republic 236, no. 4814 
(2007). For the connection between death and absolute mastery, see Mikkel Borch-
Jacobsen, Lacan: The Absolute Master (Stanford: Stanford University Press, 1991).

 37. Berman directly invokes the inner freedom necessary to resist false gods on which 
the prophets also called (Terror and Liberalism, p. 43).

 38. Gauchet, Disenchantment of the World, esp. chap. 5.
 39. The Islamic conception of “granular” time, and justice in the instant, stands as a 

philosophically coherent rebuke to this view that is no less grounded in Greek and 
Jewish ideas than is Human Rights Discourse. See Corbin, “Divine Epiphany and 
Spiritual Rebirth.”

 40. Eusebius, Eusebius—the Church History: A New Translation with Commentary, 
trans. Paul L. Maier (Grand Rapids: Kregel, 1999); Augustine, The City of God 
Against the Pagans; Dante Alighieri, Monarchy (Cambridge: Cambridge University 
Press, 1996). For discussion of the Christian emperor as Katechon (Restrainer of the 
Anti-Christ), see Schmitt, Nomos of the Earth, pp. 59–62; Political Theology II, chap. 
2 (esp. p. 92). In these writings God does not yet rule on earth, and the religious role 
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of secular power is to postpone apocalypse, preserve life, and thus allow more sin-
ners the opportunity to find their personal salvation. As a successor to the secular 
power of Rome, the Holy Roman Emperor would thus be charged with providing 
security to Christendom so that the Pope had more time to save souls before the fi-
nal struggle comes.

 41. Cf. Eugen Weber, Apocalypses: Prophesies, Cults, and Millennial Beliefs through the 
Ages (Cambridge: Harvard University Press, 1999).

 42. For historical accounts of early Islamic theocracy, see Crone, God’s Rule; Marshall 
G. S. Hodgson, “The Role of Islam in World History,” in Rethinking World History: 
Essays on Europe, Islam, and World History, ed. Edmund Burke (Cambridge: Cam-
bridge University Press, 1993); Brague, The Law of God, chaps. 3, 5–6 10–11, 15; Mar-
shall G. S. Hodgson, The Venture of Islam: Conscience and History in a World Civili-
zation, 3 vols. (Chicago: University of Chicago Press, 1974), esp. vol. 1.

 43. Cohen, Religion of Reason, pp. 189–92. The seminal text on this point is Ezekiel 18–
19 (“The righteousness of the righteous shall be his own, and the wickedness of the 
wicked shall be his own.”) This passage marks a shift in Jewish (and later Judeo-
Christian) thought from collective to individual responsibility—a decisive first step 
toward ethics. Ezekiel does not explain, however, why those born free of sin should 
inherit the fruits of past iniquity (such as property, advantage, and even national 
territory) without being tainted by the evil of earlier generations. But what are the 
external and internal costs of allowing those who benefit from historical injustice to 
assert that birth (or rebirth) has cleansed them of collective guilt? Is there some-
thing further that they must do or forswear? These are questions of moral urgency 
posed by the prophetic call to justice that present-day Human Rights Discourse 
largely suppresses.

 44. Lynn Hunt suggests that, in its eighteenth-century form, the appeal to “human 
rights” was not a claim about the moral responsibility of violators but rather about 
the moral intelligibility of bearers. Her authorities are figures such as Rousseau and 
Condorcet, who stressed empathetic identification with the interior lives of others. 
Their argument for distinctively human rights is that the difference between the self 
and others is least in the domain of inner feelings, where all humans are essentially 
the same (Inventing Human Rights, chap. 1).

 45. Luther, Lectures on Romans, pp. 174–75.
 46. Why call such intelligibility moral? Surely we must not if we believe that morality is 

limited to the domain of what is right and must exclude those wishes and beliefs 
that are unconscious because morality forbids us from acting on them. Freud him-
self described the moral standpoint in Kantian terms as a prohibition that blocks 
the path from wish to deed. This allowed him to deflect critics of the infant field of 
psychoanalysis by arguing that its domain (the unconscious) was utterly different 
from that of morality, the realm of deeds. Yet Freud also treated wishes and deeds as 
equivalent within the unconscious. I believe that the explanations provided by psy-
choanalysis persuade us (when they do) because unconscious desires track connec-
tions between emotion and thought that are visible in the genealogy of our moral 
concepts. See Stuart Hampshire, Thought and Action (New York: Viking, 1967); and 
Hampshire, Spinoza and Spinozism.
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