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Foreword by Howard B. Tolley, Jr.

Justice is the ligament which holds civilized beings and civilized
nations together.

Daniel Webster

In this important study, Ying-Jen Lo demonstrates how United States
judges have failed to honor rule of law principles in their reluctance to
accept international human rights standards. She documents the vigorous
human rights advocacy by non-governmental activists that has only
begun to influence America’s nationalist judicial culture. Readers will
find Human Rights Litigation Promoting International Law in U.S.
Courts a well-reasoned critique of U.S. jurisprudence based on an
exhaustive review of relevant case law by an international admirer.

Efforts to win the hearts and minds of U.S. judges are part of a
culture war over domestic and foreign policy responses to a changing
world. The 1950s civil rights movement invoked emerging international
law norms, but U.S. courts relied exclusively on domestic constitutional
provisions to promote justice. When the Supreme Court elevated an
international treaty over states’ rights in Missouri v Holland, Congress
came close to approving a Constitutional amendment proposed by
Senator Bricker who sought to reaffirm the supremacy of national law.

This work clearly reveals that a few judges, including several
Supreme Court Justices, have shown a growing willingness to inform
their judgments with favorable references to international law and
practice. In 2003 and 2004 a Supreme Court majority looked beyond the
U.S. Constitution in overruling prior decisions involving execution of the
mentally retarded and the criminalization of sodomy. Now members of
Congress have responded with draft legislation that would preclude
federal judges from reaching decisions based on international practice.

In 2004, the Bush administration’s brief and argument in Sosa v
Alvarez-Machain urged the justices to defer to the executive in the
creation of customary international law. In a characteristically vigorous
dissenting opinion, Justice Scalia insisted that court judgments
contributing to the formulation of binding international legal norms
would violate democratic procedures. In accord with the conclusion of
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this work, the court majority reasoned that justice would be served by
judicial enforcement of the most fundamental international standards. In
recent presentations at annual meetings of the American Society of
International Law, Supreme Court Justices Breyer and O’Connor have
acknowledged the growing importance of international law for U.S.
judges.

As this foreword is being written in winter 2005, the Supreme Court
is preparing to decide cases on juvenile executions and consular notice
for Mexican nationals on death row. The international law arguments
examined in this study will be considered in those cases and others to
follow. This scholarship on fundamental issues confronting the court
obviously cannot examine the most recent developments, but it should
provide an essential foundation for understanding the effort to enlist
American judges in the quest for universal human rights. The focus on
death penalty and refugee cases in this project should also assist scholars,
practicing attorneys, and other readers concerned about the related issues
posed by litigation on behalf of U.S. detainees in the war on terrorism.

Americans owe a debt to international observers who after learning
our language urge us to honor our highest ideals. It has been my great
good fortune to serve as an adviser to Ying-Jen Lo during her
extraordinary labor in translating the fruits of prodigious research into a
work that should be a definitive reference on human rights issues in U.S.
death penalty and refugee litigation. Her disappointment at U.S. judges’
minimal support for global justice is matched by an appreciation of the
U.S. system’s history of reform and unrealized promise.

Howard Tolley, Jr.

Professor of Political Science
University of Cincinnati
February 2005



Foreword by Mark Warren

More than a decade ago, a small team of lawyers, human rights activists
and consular officials joined forces to work on the case of Stanley
Faulder, a Canadian citizen facing execution in Texas. The catalyst for
this unlikely coalition was the violation of an international treaty that
safeguards the human and legal rights of all detained foreign nationals.
Despite knowing of his nationality from the time of his arrest and for the
next 15 years of his death row incarceration, Texas authorities had never
informed Mr. Faulder of his right to consular notification and access.
One of several interwoven themes in this book is the story of how a
global campaign grew out of our efforts to litigate a consular rights
violation in a single death penalty case.

Like the author’s parallel topics of refugee rights and juvenile death
sentencing, non-compliance with international consular norms in capital
cases has profound human rights implications. Access to timely consular
support can remedy the vulnerability of detained foreigners in a
multitude of ways. Consular representatives explain unfamiliar local
laws and judicial procedures to jailed foreign nationals, facilitate their
effective legal representation and ensure that they receive fair and
humane treatment. For many foreign detainees, a prompt consular visit
simply offers reassurance at a time of great confusion and distress; for
others, however, the influence of the consulate is all that stands between
them and arbitrary imprisonment, torture, or even death in custody.
Never is that help more essential than when the life of the detainee is at
jeopardy under the laws of the arresting State.

Of course, none of these indispensable services can be provided if
the local authorities do not comply with their consular treaty obligations.
The plight of foreign nationals facing the death penalty in the United
States has become the defining illustration of this dilemma. More than
one hundred foreign citizens are under sentence of death nationwide; in
virtually every case, U.S. authorities violated treaty law by never
informing the arrested person of the right to seek consular assistance. In
consequence, most consulates did not learn of the fatal predicament
facing their citizen until months or even years after a death sentence was
imposed. There is compelling evidence in many of these cases that
timely consular involvement would have rebalanced the judicial scales

Xiii



xiv Foreword

from death to life, and sometimes even from conviction to acquittal.
Confronted with these troubling facts, domestic courts have relied
instead on arcane procedural barriers to deny any chance of redress. For
those organizations and nations that already look on the death penalty
with abhorrence, the prospect of foreign citizens undergoing execution in
these circumstances is an injustice that must be remedied.

As Ying-Jen Lo notes in the conclusion to her insightful book, “The
landscape of judicial dualism in the U.S. nonetheless is not necessarily
enduring and unalterable.” The worldwide campaign to vindicate
consular rights provides solid support for that assertive statement.
Rebuffed at every turn by U.S. judges, our litigation efforts eventually
led us to the International Court of Justice, which recently ordered the
United States to afford meaningful judicial remedies for its violations of
the Vienna Convention on Consular Relations in death penalty cases.
With the support of some sixty national governments and a broad array
of concerned organizations and individuals, we returned to seek
enforcement of that judgment in the domestic courts. Now, thirteen years
after this legal odyssey began, the United States Supreme Court has
agreed to address the burning question that illuminated our efforts from
the outset: what is the remedy when foreigners are deprived of their
consular treaty rights in the United States and are then sentenced to
death? The Court’s acceptance of that question for review is tacit recog-
nition that the domestic practices of even the world’s mightiest nation
must ultimately be weighed against binding international obligations.

In a larger sense, the innovative human rights litigation discussed in
the pages that follow exemplifies a truly revolutionary development in
world affairs. Formerly the exclusive domain of statesmen and
diplomats, the course of international law is now increasingly shaped by
innovative alliances arising within civil society. From the establishment
of the International Criminal Court to the incorporation of treaty
standards in domestic jurisprudence, activist coalitions are invariably in
the vanguard of transnational legal progress. At a time when the
international community faces so many seemingly insurmountable
problems, we should never lose sight of this emerging global populism
as a force for positive change. So long as the ordinary citizens of the
world are prepared to join in common cause for justice and human
dignity, our collective future is not yet beyond redemption.

Mark Warren

Human Rights Research
Ottawa, Canada
December 10, 2004



Introduction

With the coming into being of the International Criminal Court (ICC),
promoting globalization in the sphere of human rights has taken a signifi-
cant step toward obtaining worldwide recognition as one indispensable
way to foster international peace and security. In addition to effectuating
a rule of universal jurisdiction, the effective enforcement of universally
defined human rights standards in domestic domains is another central
task facing human rights globalization. In today’s nation-state system,
sovereign authority remains a governing norm in world politics. It is
natural that international tribunals would be limited to functioning as an
auxiliary to national justice systems, as evidenced by the principle of
complementarity codified in the recent Rome Statute.' In this context of
sovereign supremacy, the role of domestic courts appears all the more
crucial in advancing and materializing individual rights safeguards
around the world.

The process of monism and supranationalism is already vigorously
underway on the European continent, with national judges constantly
prioritizing the application of regional treaties and court decisions in
their adjudication of domestic rights issues.” In a series of recent
developments, individual countries have unceasingly sought international
justice against human rights abusers under the doctrine of universal
jurisdiction.3 Austrian and German authorities, for instance, instituted
criminal proceedings to bring several Serbians to trial for their alleged
commission of genocidal crimes in Bosnia. As a result of a Belgian
statute based on the principle of universal jurisdiction, two Rwandan
nuns were convicted and sentenced to prison terms in June 2001 for
complicity in the mass killings of ethnic Tutsis. Pursuant to the 1988
Implementation Act to the UN. Convention against Torture,’ the
conviction of a former Congolese military officer of human rights
offenses also took place in the Netherlands.

Additionally, Spanish Judge Baltasar Garzon insisted on
investigating the nefarious atrocities committed in Argentina and Chile
during the 1970s and 1980s.” In those two countries, the military juntas
then in power brutally undertook acts of mass murder, terrorism, and
torture to suppress thousands of domestic left-leaning dissidents,

1



2 Human Rights Litigation Promoting International Law

including some suspected Spaniards, in order to entrench their
authoritarian control. Irrespective of amnesty privileges later granted
separately by the governments of Argentina® and Chile to those military
perpetrators, over a hundred Argentine army officers allegedly
implicated in that notorious “dirty war” were formally indicted in Spain.
Additionally, Judge Garzon asked Britain to surrender for trial former
Chilean dictator Augusto Pinochet, who was then visiting London for
medical treatment. Similar actions aimed at holding Pinochet criminally
accountable were concurrently launched in Switzerland, France, and
Belgium.

As will be presented in Chapter 2, shortly after World War 1I,
human rights advocates litigated numerous civil rights cases in the
United States premised on the U.N. Charter’ as well as the Universal
Declaration of Human Rights (UDHR).® These initiatives for the
enforcement of international law in U.S. courts, however, soon suffered a
major setback in Sei Fujii v. State’ (1952), in which the California
Supreme Court dismissed the concept that international human rights
norms afforded a private right of action in U.S. courts. During the 1960s
and 1970s, human rights defenders again mounted a series of
international legal challenges against U.S. business dealings with racist
Southern Rhodesia and South Africa and, at the same time, against U.S.
military recruitment and intervention in Vietnam.'® Invariably, judges
reviewing those cases rejected invalidating the government policies at
bar. In some instances involving overseas abduction, the death penalty,
and Haitian refugees, human rights activists nonetheless successfully
convinced adjudicators of the utility of universal legal standards in
municipal law analysis. On the subject of prison conditions, several
sitting judges, even on their own accord, invoked the 1955 U.N.
Standard Minimum Rules for the Treatment of Prisoners (the U.N.
Standard Minimum Rules)'' as a tool to enrich constitutional
interpretation. As Filartiga v. Pena-Irala' (1980), Rodriguez-Fernandez
v. Wilkinson" (1981), INS v. Cardoza-Fonseca" (1987), and Thompson
v. Oklahoma" (1988) proclaimed victories in U.S. courts, the number of
international human rights actions from the 1980s to 2004 rose
dramatically in response. Yet, human rights activists’ litigation
performance during this period turned out to be far less than positive.

Courts in the United States have a long history of proclaiming
jurisdiction over misconduct carried out outside of U.S. territory. One
example is the exercise of extraterritorial commercial jurisdiction by U.S.
courts, which can be traced back to the mid-twentieth century. Cases
falling into this category often addressed overseas rifts over property
expropriations by foreign governments, alongside anticompetitive
conduct engaged in by foreign or American companies to the general
detriment of U.S. commercial interests.'® In 1976, the Foreign Sovereign
Immunities Act (FSIA)" divested foreign governments and their
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agencies of the prerogative not to be sued in cases linked to their trade
activities operating within or having a nexus with the United States.
Moreover, U.S. judges have sometimes invoked international or statutory
mandates pursuant to the concept of universal jurisdiction to criminally
punish foreign offenders charged with piracy,® Nazi war crimes,' or
terrorism.”” As Chapter 2 shows, since the Filartiga case, a body of case
law has similarly emerged in asserting universal civil jurisdiction over
foreign violators of human rights.

Several events, however, have signaled the inclination of the U.S.
government to unilaterally opt out of the global justice system whenever
its sovereign concerns are at stake. On 6 May 2002, the George W. Bush
Administration reversed President Bill Clinton’s signing of the Rome
Statute and declared the resolve of the United States to withdraw from
the ICC. Two key considerations fully account for why the ICC has been
so adamantly boycotted by the United States. One is that the power of the
Court over war crimes, crimes against humanity, and, if elaborated later
by an amendment process, crimes against aggression’ may one day
provide an outlet for rogue countries to launch politically motivated
charges against U.S. military operations abroad. The other stimulus for
intense objections from U.S. political leaders is the perceived
requirement of a partial waiver of sovereign authority to the ICC even on
the part of a non-signatory party like the USA. Two preconditions are
required to fit this scenario. The wrongdoings allegedly committed by
American nationals must take place in the territory of parties to the Rome
Statute or in those countries later recognizing the competence of the
Court on an ad hoc basis.” In addition, neither the USA nor any other
State with potential jurisdiction subsequently undertakes to hold the
suspects criminally liable.”® Only under these circumstances could the
ICC then exercise its jurisdiction over Americans despite the fact that the
United States has nullified its signature to the Rome Statute.

To shield U.S. soldiers from such multilateral criminal oversight
without advance approval from the United States or the U.N. Security
Council, the political branches have waged some preventive measures
explicitly undercutting the spirit and letter of Article 98(2) in the Rome
Statute. On the understanding of many proponents of the ICC, the
provision of Article 98(2) purports to cope with the existing, rather than
prospective, Status of Forces Agreements that might give rise to
jurisdictional conflict with the newly established Court, by requiring the
original sending State’s consent to a request for its national’s surrender
to the ICC.** Yet, from the outset, U.S. authorities have deliberately read
that statutory mechanism in their own preferential terms.

More specifically, the executive department framed Procedural Rule
195(2) to Article 98(2) during the fifth meeting of the ICC Preparatory
Commission. Its purpose was to enlarge the meaning of “international
agreements” for conveniently licensing any special exemptions later
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negotiated between the United States and its military partners.
Domestically, members of Congress endorsed the American Service-
members’ Protection Act of 2 August 2002 (ASPA)” as a counter-
measure to stunt the jurisdictional power administered by the ICC. The
Act serves to pave the way for, among other things, coercing member
parties to the Rome Statute into signing bilateral agreements with the
United States that would forsake placing future American criminal
offenders under the ICC’s scrutiny. By threatening to cancel military
assistance for U.S. allies based on the ASPA, Bush Administration
officials have thus far satisfactorily pressed 90 countries to enter into
separate impunity accords with the USA in conspicuous defiance of
Article 98(2).° Moreover, this 2002 law does not preclude the future
likelihood of applying military action against the ICC should U.S.
citizens be taken into custody for trial in The Hague.”’

Along with vehement demurs to the ICC’s expansive competence as
illustrated above, other U.S. deviations from international law are closely
associated with the terrorist attacks of 11 September 2001. In the
aftermath of the horrendous terror raids on the United States, several
hundreds of unidentified non-U.S. citizens were arbitrarily swept into
prison on the suspicion of linkage with al-Qaeda operatives. U.S.
authorities denied them access to legal representation and other due
process protections in spite of human rights activists’ fierce efforts to
fight for their legal rights through various grass-roots campaigns and
litigation.

On top of allowing FBI agents to intrude upon Americans’ privac
without a warrant or probable cause, the USA PATRIOT Act of 2001%*
empowers the Attorney General with yet another weapon for potential
mistreatment of foreign nationals in the United States. Under that
counter-terror statute, the Attorney General has a wide range of
discretion to imprison any suspicious aliens without U.S. court
certification. On the basis of security concerns, this incarceration may be
extended indefinitely if U.S. law enforcement officers encounter
practical difficulties in deporting detainees back to their home countries
after the investigation is completed. On 13 November 2001, the Bush
Administration further promulgated an executive order according to
which suspected non-citizen al-Qaeda elements and other international
terrorists (as well as those who knowingly shelter them) would face the
fate of trial before specially-created military tribunals.

For nearly three years since the war against al-Qaeda and their
fellow Taliban conspirators in Afghanistan, over 600 nationals from 42
countries seized by U.S. armed forces have been held incommunicado at
Guantanamo Bay, Cuba. As of 28 January 2005, except for 208 men
released to their homelands, most of the remainder at Guantanamo
remained neither charged nor accorded counsel to defend their
international legal rights. The outburst of a prisoner abuses scandal at
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Iraq’s Abu Ghraib Prison further drew serious international concern over
the unlawful techniques resorted to by U.S. agencies for extracting
intelligence from those internees consigned to U.S. custody following the
9/11 attacks.

Overall, the drastic methods espoused by executive officials to
domestically neutralize terrorism activity have profoundly eroded the
very field of individual liberties that Americans as a whole
conventionally treasure and take pride in. Beyond paying that heavy cost,
the U.S. government has substantially tarnished its long-earned image as
a democratic vanguard of the liberal world in the course of combating
violent terror machinations plotted by a small number of miscreant
Islamic extremists. As a matter of international law, U.S. maltreatment of
captured terrorism suspects has plainly breached its treaty obligations to
prohibit torture and other cruel behavior, as well as due process
prescriptions.” In view of its robust security capabilities, the circum-
stances of the United States subsequent to the terror attacks can hardly be
said to satisfy the extraordinarily emergent national conditions that
would permit derogation from treaty-based due process standards.*
Further, the Bush Administration has openly spurned the laws of war’'
by withholding prisoner of war status determinations from Guantanamo
detainees and by using coercive interrogation measures on captives
housed in Afghanistan, Irag, Cuba, and other undisclosed locations.
Neither did U.S. authorities faithfully abide by or give due respect to the
provisional decision delivered by the Inter-American Commission on
Human Rights (IACHR), which called for the United States to assess the
status of the Guantanamo inmates through appropriate judicial
proceedings.”

As the sole superpower in the post-Cold War international system, it
is essential for the United States to take an active part in moving the
world toward a universal legal order. The absence of U.S. membership in
the League of Nations chronically plagued the League’s functions and
ultimately led to its devastating breakdown, all of which were indeed
responsible for the recurrence in human history of the ravages of world
war.”® Even today, the perceived ineffectiveness of the Inter-American
Court of Human Rights may be partially attributable to a decades-long
U.S. refusal to ratify the hemispheric human rights treaty and accept the
competence of the Court.** How to successfully enlist the USA into the
bourgeoning regime of universal justice therefore becomes an overriding
task for human rights defenders to contemplate and pursue.

Recently, a Coalition for the International Criminal Court composed
of over 2,000 transnational non-governmental organizations (NGOs)
keenly embarked on a global ratification campaign to urge countries
worldwide, including the United States, to join the permanent ICC.*
With the support of thirty activist scholars and jurists, Princeton
University also produced a body of standard principles designed to guide
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national courts in practicing international criminal justice in their
domestic jurisdictions.”® Meanwhile, human rights crusaders have
persistently lodged litigation in U.S. courts in hopes of raising judges’
awareness of the growing global advocacy for international law
application.

This transnational drive aimed at socializing the U.S. judiciary is
founded on a number of rationales. The first incentive is that some
international human rights precepts have protective ambits far broader
than the corresponding provisions of U.S. law. Through strenuous
litigation, U.S. domestic human rights practices may hopefully be driven
into conformity with international standards. In addition, as a principal
legal umpire, converting the U.S. bench would enable global human
rights jurisprudence to be swiftly executed on U.S. soil. In particular, the
enactment of the Alien Tort Claims Act (ATCA) and the Torture Victim
Protection Act (TVPA) has transformed the U.S. judiciary into a
transnational venue for U.S. citizens and foreign nationals alike to raise
their overseas grievances based on internationally designated yardsticks.
More importantly, in light of its long-standing role in leading the free
democratic world, the United States’ amenability to international legal
governance is a necessity to generate an affirmative example for
countries elsewhere to follow. To be sure, the effect would be a
considerable acceleration in the pace of globalization in the protection of
individual human rights and freedoms.

KEYNOTE OF THE RESEARCH SURVEY

As just delineated, in today’s world, taking international law claims to
U.S. courts comprises one of the dominant agendas for human rights
activists to facilitate the crystallization of juridical globalization. It is
precisely this phenomenon that accounts for why an anatomy of the
factors affecting litigation results in U.S. courts is a matter of
essentiality. The research in this book purports to enhance the
understanding of judicial behavior by employing a legal model to
ascertain whether neutral legal rules have any significant correlation with
U.S. judges’ voting choices in death penalty and refugee cases.

The legal model posits that judges on the U.S. bench adjudicate
cases solely on the basis of objective legal criteria without involving
political considerations or judges’ own personal attitudes. The elements
of objective legal criteria consist of: any language spelled out by the
provisions of municipal and international laws; judicially erected
principles; the original intent of legislative drafters; past precedents; and
a balancing process exercised by judges to decide the comparative
strength of rival legal arguments presented by individual and government
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litigants.”” These defining factors made the legal model markedly
distinguishable from the political and attitudinal models that consider
political forces (executive and legislative pressures and the activities of
interest groups) and judges’ attitudes (ideology and value preferences) to
be the determinants of case outcomes in U.S. courts.”® In general,
academics employ the legal-centered paradigm to investigate the VOtil’l%
patterns in cases decided by justices from the U.S. Supreme Court.’

Since judges’ opinions are inextricably and extensively affiliated with
the elements of the legal model, this book elects to use this model to
explore how significantly domestic and international laws per se have
affected judges’ decision making in capital punishment and refugee
cases.

Revolving around this subject matter are a number of core questions
to be carefully examined in the chapters that follow. If a treaty ratified by
the United States is clearly self-executing (and thus may provide grounds
for a private cause of action), are courts more likely to follow the norms
in that treaty than those in a non-self-executing treaty? Provided
Congress has endorsed legislation to implement a treaty rule or
incorporate a customary international principle, does that situation
categorically guarantee that U.S. courts will unanimously hand down a
decision in accordance with international law? Does a Senate reservation
routinely act as a rule of law to bind the decision making of U.S. judges?
Further, how smoothly do human rights activists invoke customary and
peremptory norms in U.S. courts?

Another crucial theme in this book is the campaign strategies
employed by human rights activists to counterbalance the United States’
flouting of international law in the domains of capital punishment and
refugees. In essence, the survey of these strategic approaches is intended
to disclose their strengths and weaknesses. From that knowledge, human
rights advocates may redesign their formulations for the next round of
legal challenges mounted in the United States or elsewhere. Again, two
questions form the core of this mode of investigation. By filing a series
of complaints on domestic and international fronts to publicize U.S.
wrongs in capital and refugee cases, will human rights defenders in the
long run achieve the campaign goal of mobilizing U.S. judges in order to
push the executive branch and Congress in support of a globalizing legal
system? Are there any other factors intervening in the entire legal
integration process advanced by human rights activists on behalf of death
row inmates and refugees in flight from persecution?

This study incorporates for inquiry four categories of court cases
brought between the 1980s and the 2000s against the U.S. government,
individual states, or both: the juvenile death penalty, the execution of
foreign nationals without consular notification, and acts of arbitrary and
protracted internment and refoulement imposed on asylum migrants from
Haiti and Cuba. Within these categories, a strong transnational civic
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movement prominently figured in consular cases. It was
characteristically transnational in that the germination of the human
rights NGOs in consular cases was not confined to a single local
geography. Rather, consular cases involved NGO campaigners from a
diversity of countries. To effectively heighten and aggregate their
campaign pressure on the U.S. government, these human rights groups
made cross-border alliances with one another and fought for international
justice for a group of foreign nationals sentenced to death under flawed
U.S. court proceedings.

This book embraces Gabriel A. Almond’s functional theory™ as a
research framework, although with some alterations, for methodically
analyzing all pertinent efforts made by NGOs in the above four classes
of litigated cases as well as their long-term impact in the U.S. domain.
The use of functionalism is warranted because Almond’s scheme in the
form of system and process functions permits us to look into functional
facets of the interactions between NGOs and other requisite protagonists
on legal, political, and social levels. System functions refer to three
operational procedures of socialization, recruitment, and communication.
Process functions represent two revamped stages of interactive behavior:
interest articulation/aggregation and policy making/implementation/
adjudication. As a rule, they arise between human rights activists and
legal and political players serving in the capacity of government elites or
individual experts at municipal and international apparatuses.

Specifically, the activity of socialization comes about as human
rights NGOs make use of discrete educational tools to aggrandize the
base of their movement supporters for the enforcement of international
law in the United States. The modern communicative instruments
utilized for campaign purposes may include, for instance, websites, the
mass media, regular symposiums, publications, law school clinics, and
legal actions. Turning to the phase of recruitment, what initially were
passive receivers of human rights information may by degrees switch
into becoming outspoken defenders ardently standing up for the position
of condemned inmates and persecuted asylees.

The process of communication bridges diversified activities from
one level to another throughout the entire functional system. Besides
that, it distinctly denotes another mode of discourse routinely transpiring
between representing attorneys and their clients as well as between
concerned activists themselves. The objective of such iterative
interactions is to trade and reciprocate one another’s campaign messages
and court experiences. In this way, communication is expected to
reinforce the prospect of having U.S. capital and refugee policies
rectified in concert with international law.

Amid system functions already underway, interest articulation/
aggregation by human rights upholders may be simultaneously unfolded
through events such as lobbying, the entry of legal actions, amicus
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submissions, and court argument. Shortly after articulation/aggregation,
the functional system converts into the final level of policy making/
implementation/adjudication. At this point, policy makers sitting on
national and international mechanisms would begin their deliberations on
a series of cases petitioned by human rights advocates for the benefit of
death row inmates and asylum seekers. Take the example of litigation in
U.S. courts. The resulting attitude of judges toward the domestic force of
international law may literally mirror a continuum of monism, dualism,
or somewhere in between. Monism means applying international law as a
rule of decision on which to review the legality of claims put forth by
litigating parties. Unlike the monist concept, positivist dualism rejects the
relevance of international law standards during the course of case
disposition. Another type of position stands between monism and
dualism by reflecting judicial willingness to invoke international norms
as an aid to inform domestic law construction. Judges grouped into this
category are dubbed reconciling dualist judges, for at least moving
toward a monist direction. Notably, it is at the stage of policy
making/implementation/adjudication that the legalistic paradigm is
additionally employed to calibrate the association of objective legal rules
with judges’ decisional votes in U.S. courts. Then, in a circular fashion, a
dualist decision-making outcome repugnant to international law can
possibly ignite a renewed succession of challenges by NGOs against
U.S. mistreatment of capital offenders and Haitian and Cuban refugees.
The repetition of this chain reaction would carry on until U.S. reform of
the misdeeds under accusation is contentedly attained or until U.S. courts
disclaim to accept further litigation of the claims.

Overall, this book is divided into six chapters along with an
introduction and conclusion. Chapter 1 considers the theories of natural
law monism and positivist dualism, with the relationship between inter-
national human rights law and municipal law in U.S. jurisdiction
constituting another focal point. Chapter 2 furnishes a historical
overview of international human rights litigation in U.S. courts. Chapters
3 and 5 describe the applicability of treaty and customary norms as well
as international and regional mechanisms in remedying U.S. defaults in
the matter of the death penalty and refugees. Relevant statutory
provisions and treaty constraints set up by the U.S. government to
obstruct treaty power come under review as well.

In Chapters 4 and 6, two sets of assumptions are crafted and
subsequently tested by means of qualitative and quantitative techniques.
One addresses legalistic postulates surrounding decisional determinants
in U.S. courts. The other is predicated on a multitude of functional
activities conducted by NGOs in the quest for capital and refugee justice.
In addition, both chapters include a critique from an international law
perspective of adverse court opinions rendered in capital punishment and
refugee cases. The final chapter summarizes the research outcomes and



10 Human Rights Litigation Promoting International Law

their accompanying ramifications that may facilitate our appreciation of
the voting behavior of U.S. judges and contribute to the framing of
human rights activists’ litigation strategies in the future.



CHAPTER 1:
Monism, Dualism, and the Human

Rights System

Regime theorists envisage an emerging human rights regime that
redefines the interests of sovereign states in international politics.'
Almond’s theoretical paradigm explores much the same subject matter
from a distinct angle by stressing the functional activities undertaken by
a diverse range of legal/political/social actors in propelling such regime
formation. Since World War 1I, the international community has
translated the lesson of the Holocaust and pressure from transnational
non-governmental organizations (NGOs) into a series of human rights
instruments and monitoring institutions at both U.N. and regional levels.
In the system of policy making/implementation/adjudication, sovereign
members introduced the concept of individual human rights protection
into the following areas:

« the U.N. Charter;

« the four Geneva Conventions” and two additional protocols;’

« the International Bill of Rights—i.e., the Universal Declaration
of Human Rights (UDHR), the International Covenant on Civil
and Political Rights (ICCPR) and its two optional protocols,* and
the International Covenant on Economic, Social and Cultural
Rights;’

e U.N. conventions on genocide,6 mfugees,7 consular relations,®
race,9 apartheid,10 women,'1 torture,'2 and children;13 and other
regional human rights treaties."*

To bring the above normative rules into effective force, the
international community further established deliberative or adjudicative
bodies in the U.N. and regional systems such as:

 the U.N. Commission on Human Rights;

o the commissions and courts of human rights in the European/
American/African regions;

o the International War Crimes Tribunals for the Former
Yugoslavia (ICTY) and Rwanda (ICTR); and

« the permanent International Criminal Court (ICC).
11



12 Human Rights Litigation Promoting International Law

Moreover, municipal courts, in reference to the ICC Statute and the
Princeton Principles on Universal Jurisdiction, become one of the
potential prime movers equipped with authoritative power to administer
international norms against egregious human rights abusers anywhere.
Their functional significance is increasingly on the rise in today’s global
movement toward the realization of international justice. This chapter
focuses on the two major international legal theories of monism and
dualism. The theories roughly convey the comparative depth to which
national courts on the European continent and in the United States can
and will integrate themselves into bolstering the growth of the human
rights regime/system.

NATURAL LAW MONISM

Two theories—monism and dualism—dispute the relationship between
international law and municipal law and offer squarely dichotomous
answers to the outcome of global human rights governance. The monist
camp visualizes one integrated legal order in the world system under
which international law always assumes ascendancy over municipal law
in the event of friction arising between them.'® Within such a hierarchical
structure, the most basic norm of international law constitutes the source
and foundation of all international and municipal legal orders and jointly
decides their validity and contents.'® The supremacy of international law
over municipal law was patently stated by the Permanent Court of
International Justice (PCLJ) and the International Court of Justice (ICJ).

In the Greco-Bulgarian Communities case, the PCIJ rendered its
advisory opinion on the controversy over the interpretation of some
provisions of the Greco-Bulgarian Convention respecting Reciprocal
Emigration by holding:

If the proper application of the Convention should be in conflict
with some local law, the latter would not prevail as against the
Convention. The generally accepted principle of international
law, according to which, in the relations between the Powers
who are contracting Parties to a treaty, the provisions of
municipal law cannot prevail over those of the treaty, would
prevent adoption of any other view.'”

Analogously, the ICJ upheld the primacy of international law in a
dispute between the United States and the United Nations that centered
on the closure of the observer mission of the Palestine Liberation
Organization (PLO) at the U.N. The legal basis for the U.S. action was
the Anti-Terrorism Act passed by the U.S. Congress in 1987 with the
intent of shutting down all PLO offices across the USA, including this
observer mission. Promulgating an advisory opinion bolstering the
monist stance, however, the World Court advised that the United States
was under an obligation to submit the difference to international
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arbitration pursuant to its 1947 Headquarters Agreement with the United
Nations.'®
The monist supposition of international law as a superior legal order
materially explains some of the fundamental concepts in international
law. For example, a nation is permitted to:
o claim jurisdictional exercise within its territorial bounds;

« transfer a sovereign legal identity to a new regime after a
revolution or a coup d’etat; and
« enjoy privileges of sovereign equality and independence.

Beyond nations, individuals are similarly the subject of international
law in the monist legal arrangement. There are ample examples
demonstrating the monist vindication of individual human rights
protection in post-World War II international society, including (1) the
trial of war criminals at the Nuremberg and Tokyo Military Tribunals;
(2) the management and safeguard of individuals in times of war under
the 1949 Geneva Conventions and its protocols; (3) the prosecution and
punishment of terrorists and the guarding of diplomatic agents and
international persons under several crucial conventions dealing with the
taking of hostages, the hijacking of aircraft, and diplomatic relations;"
(4) the provision of individual liability to criminal penalties under the
Convention on the Prevention and Punishment of the Crime of Genocide
(the Genocide Convention), the International Convention on the
Suppression and Punishment of the Crime of Apartheid (the Apartheid
Convention), and the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (the Torture
Convention) ; (5) the granting of petitioning status to human rights
victims before the U.N. and regional mechanisms; (6) the creation of ad
hoc tribunals to hold accountable perpetrators of war crimes in the brutal
Yugoslav and Rwandan civil wars; (7) the decision of the 1998 Rome
Conference to establish the permanent ICC to prosecute persons
committing crimes against humanity, genocidal acts, war crimes, and the
crime of aggression; (8) the passage of a line of U.N. and regional human
rights treaties and resolutions aimed at securing refugees, death row
inmates, prisoners, minorities, women, and children from undue
treatment by national authorities; and (9) the recognition of universal
criminal jurisdiction by municipal courts worldwide.

Finally, the school of monism contends that international treaty and
customary rules directly enter into force and administer each nation’s
domestic affairs, without the need of internal legislative or incorporative
proceedings. In the eyes of monists, the directly binding thesis uniformly
explains the domestic power of judgments of international and regional
organs such as the European Court of Justice (ECJ), the European Court
of Human Rights (ECHR), the Inter-American Court of Human Rights,
the ICJ, and the ICC.”® Based on this monist paradigm, it is therefore not
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uncommon to see municipal courts regularly adjudge individual
grievances in accordance with international jurisprudence.

The countries moving with the tide of monist implementation
include Austria, Luxembourg, the Netherlands, Belgium, Switzerland,
Spain, and France.”' Furthermore, the supranational relationship between
the ECJ/ECHR and their member States properly accounts for the
manner in which international holdings extend their legal effect to
domestic jurisdictions within the monist legal framework.

POSITIVIST DUALISM

Conversely, positivist dualists such as H. Triepel and Dionisio Anzilotti
champion dual legal structures by stating that municipal legal orders
operate separate from and independent of the international legal
system.”? International law and municipal law are ascribed to two
different legal domains and regulate different subject matters. So too do
their origins flow from utterly heterogeneous bodies of law. International
law arises from custom evolved over time by national conduct and
treaties concluded by multiple nations, while municipal law is a result of
custom circumscribed within the boundaries of each individual nation
and statutes enacted by its lawmakers.”

In fact, dualists argue, international law is a masterpiece of
collective sovereign decisions, and municipal law stems solely from the
will of a nation.”* International law grounded on general national consent
dominates mutual relations among sovereigns with regard to a vast
spectrum of rights and duties: the right of equality; the right of territorial
integrity and political independence; the right of self-defense; the right to
enjoy a certain degree of sovereign immunity; the duty to renounce the
use of force against other territorial States; and the duty to faithfully
comply with treaty obligations. From a dualist standpoint, sovereign
nations, rather than private individuals, are the single exclusive target of
international regulations.”> On the other hand, municipal law delimited
by each nation covers domestic jurisdictions alone and supervises the
behavior of individuals as well as the relations between that nation and
its nationals.

Since both international and municipal laws are entirely autonomous
and disparate legal systems and bind discrete subject matters, it is
unlikely for them to conflict with each other. Yet, in reality, a nation may
impose some obstacles in municipal law to avoid honoring its treaty
obligations, leaving at odds the legal edicts in these two spheres. Under
this scenario, dualist endorsers advance that the nation concerned has
nothing more than an international responsibility for such breaches by
being potentially subject to blanket sanctions and negative publicity in
the international community. However, the municipal law causing such a
treaty default remains legally effective and domestic courts possess no
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authority of their own to recant the fact of violation by virtue of
delivering dispositions pursuant to that treaty.”®

The dualist schema favoring municipal over international law is
evidenced by the last-in-time rule applied in U.S. courts. In Diggs v.
Shultz*” (1972), the controversy between the litigating parties was over
the lawfulness of the Byrd Amendment to the Strategic and Critical
Materials Stock Piling Act. The Amendment was passed by Congress
with a view to empowering the importation of chrome from Southern
Rhodesia. Backing the legislative decision, the U.S. Court of Appeals for
the District of Columbia Circuit indicated that the subsequent Byrd
Amendment preempted U.S. international responsibilities arising from
Article 25 of the U.N. Charter to observe a Security Council resolution
purporting to levy trade sanctions against Southern Rhodesia.”®

Another illustrative case is Nicaragua v. Reagan® (1988). In that
class-action lawsuit, U.S. citizens and several organizations fervently
denounced U.S. foreign policy toward Central America. They alleged to
have suffered physical, economic, and other sorts of harms caused by
Contra military actions in Nicaragua and sought to compel the U.S.
government to act in accordance with the 1986 ICJ judgment.”® That
judgment at the World Court expressly pointed out that the U.S. support
of Contra activities against Nicaragua’s leftist Sandinista government
was strictly contrary to customary law as well as a bilateral friendship
treaty between the two countries. As a matter of law, the United States
was obliged to immediately cease any ongoing flow of assistance to the
Contra rebels in Nicaragua. In spite of the ICJ’s disposition, the District
of Columbia Circuit squarely rejected the international law claims made
by the injured parties on the ground of the last-in-time rationale. By that
principle, the new legislation appropriating funds for the Contras should
on all accounts supersede both Article 94 of the U.N. Charter and the
rule of customary international law that required disputing U.N.
members to adhere to decisions entered by the ICJ.>' The conclusion
reached by the D.C. Circuit underscored that the U.S. disregard of
international law incurred no domestic legal consequences at all and that
the Court lacked any competence to redress the appellants’ situation.

Along with the last-in-time postulate, dualist proponents reject treaty
power on yet another basis: the non-self-executing doctrine. Under this
doctrine, treaty provisions confer no private rights of action unless the
treaty in question is deemed to be self-executing or has otherwise
obtained full domestic force through implementing legislation. For
dualists, international human rights law lacks legally binding force on the
domestic plane and invests neither rights nor duties in private persons.
Individuals are the actual candidates to be addressed by municipal law,
and the treatment of their human rights roundly belongs to an act of
national exclusiveness. Where human rights infringements occurred, the
abused parties must originate their legal cause squarely from municipal
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law, and municipal judges predicate their rulings only on municipal legal
derivations. International human rights norms are viable in national
courts inasmuch as national lawmakers incorporate or implement those
norms in their municipal law.*> In other words, each nation wields its
own unchallengeable sovereign power to distinctly determine the
applicability of international human rights law and its rank in relation to
municipal law on the domestic level.

Again, the Nicaragua case offers a pertinent paradigm to understand
the dualist vision of international law. The D.C. Circuit declared Article
94 of the U.N. Charter non-self-executing and overruled the effort of the
individual and organizational appellants to pursue the implementation of
the ICJ judgment in sync with that clause.*® In addition, the British treaty
practice perfectly fits the dualist description of the relationship of
international law to municipal law. In British courts, litigants had long
been unable to assert the rights and freedoms underwritten by the
European Convention for the Protection of Human Rights and
Fundamental Freedoms until after Parliament’s determination in 1998 to
adopt the Human Rights Act.** The same holds true in Germany, Italy,
Finland, Denmark, Iceland, Norway, and Sweden. There, a piece of
legislation executing or infusing the European Convention is
categorically a sine qua non for the entry of Convention benefits into
domestic effectiveness.® Finally, as the Nicaragua case®® demonstrates,
the dualist legal conformation dictates that decisions from international
mechanisms such as the ICJ are reachable merely to the contentions
between and among sovereign states. They exert little regulatory force on
national court rulings. Neither do they endow individual claimants with
any private rights of action maintainable in municipal courts to attack
their governments’ wrongdoing.

U.S. IMPLEMENTATION OF INTERNATIONAL LAW
Treaties

In the United States, the U.S. Constitution and court rulings are the
primary authority for deciding the legal position of human rights treaties
relative to U.S. municipal law. Moreover, treaty power in U.S.
jurisdiction is profoundly affected by the conditions laid down by the
Senate in its resolutions consenting to treaty ratification.

Article VI(2) of the U.S. Constitution is the fundamental legal clause
in U.S. jurisprudence that stipulates the connection of human rights
treaties to U.S. law. On that mandate, akin to the Constitution and federal
statutes, all treaties to which the United States is a party are “the supreme
Law of the Land,” and state judges are legally bound by the force of
those treaties despite any contrary provisions in state constitutions and
laws. In effect, Article VI(2) sets forth two guiding principles about
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treaty standing in U.S. jurisdiction: (1) the direct employment and
enforcement of international treaties without demanding congressional
incorporation or implementation; and (2) the superiority of treaties over
state laws.”’

Article VI(2), however, says nothing about the link between
international treaties and the U.S. Constitution or to federal statutes.’®
Nor does it make mention of the echelon of customary international law
vis-a-vis treaties, the U.S. Constitution, federal statutes, and state laws.
Moreover, it is constitutionally vague about whether federal judges have
jurisdiction over cases arising under customary international law.
Notwithstanding the Supremacy Clause in Article VI(2) and its
buttressing of some facets of monism,*’ in many practical cases, a dualist
policy in the United States precludes the tenability of human rights
treaties thoroughly. More often than not, judges invoke, among other
barriers, non-self-executing and last-in-time canons to justify their line of
thinking and discard treaty claims made by human rights activists.
Further, the insertion of treaty limitations by the Senate into the
instruments of ratification represents another form of negative force
standing in the way of treaty performance in U.S. territory. Beyond
hampering treaty power, positivist dualism conditions the views of most
judges to rebuff the utility of customary law in human rights litigation.

In U.S. courts, the enforceability of human rights treaties mainly
centers on the question of whether or not the treaty is self-executing. The
guidelines for that inquiry were first articulated by the Supreme Court in
Foster v. Neilson™ (1829) involving a contention over the nature of the
1819 treaty that legalized the Spanish transfer to the USA of land in the
state of Louisiana. The Foster Court pronounced that the Supremacy
Clause of Article VI(2) made the U.S. approach to international law
uniquely different from the dualist procedure of other countries
necessitating legislative translation of treaties into domestic law for
implementation. At the same time, the Court nonetheless conceded an
exception to the Article VI(2) Supremacy Clause.

With this in mind, the Foster Court identified two types of treaty
status in the United States. A treaty provision might operate of itself
without requiring congressional action. For cases in which a treaty clause
implied a contractual meaning, however, the legislature would have to
construct implementing legislation before that clause could be enforced
by U.S. courts. By looking for the intent of the United States and Spain
from the treaty text, the Foster Court found that the treaty provision at
bar was by no means self-executing, although the Court later overturned
this reading of the treaty in United States v. Percheman®' (1833), when it
instead construed the treaty’s Spanish text. In the Court’s interpretation,
the treaty denoted a call for lawmakers to enact additional legislation to
ratify and confirm the rights of those persons in possession of land in the
ceded territory of Louisiana. Since then, the judiciary has constantly
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accepted the Foster and Percheman precedents in distinguishing between
self-executing and non-self-executing treaties.*

In People of Saipan ex rel. Guerrero v. United States Department of
Interior® (1974), the U.S. Court of Appeals for the Ninth Circuit went a
step further in exploring a number of elements to ascertain the character
of a treaty. The Circuit Court examined:

the purposes of the treaty and the objectives of its creators, the
existence of domestic procedures and institutions appropriate
for direct implementation, the availability and feasibility of
alternative enforcement methods, and the immediate and long-
range social consequences of self- or non-self-execution.**

Likewise, the Seventh Circuit Court of Appeals developed
comparable construing canons in Frolova v. U.S.S.R* (1985) to
determine if human rights articles in the U.N. Charter as well as the
Helsinki Accords were self-executing and created judicially actionable
rights for private persons. In general, U.S. courts are predisposed to
consider a treaty provision as non-self-executing provided that the
provision in question encompasses hortatory words (i.e., a non-
mandatory phrase), expresses general treaty purposes and objectives, or
carries positive terms (e.g., obligations to do).*®

Additionally, in a situation where the separation of powers between
the judiciary and the other two coordinate branches collides, a non-self-
executing viewpoint against treaty power would almost certainly
preponderate. Cases of this kind have touched broadly on the matter of
tariffs, appropriations, the annexation or cessation of territories, armed
forces, foreign affairs, and criminal penalties for international offenses
(e.g., piracy, genocide, torture, and hijacking).”’ As described below, in
the realm of human rights, judges embedded in a dualist environment
have periodically dismissed human rights treaties based on the non-self-
executing rule. Still another inimical factor comes from the Senate, as
congressional members lodge non-self-executing declarations for the
purpose of frustrating treaty relevance in U.S. courts.

As far as treaty authority in relation to the U.S. Constitution is
concerned, further elucidation can be found in the line of cases of Doe v.
Braden®® (1853), The Cherokee Tobacco® (1870), Geofiroy v. Riggs™
(1890), and Reid v. Covert’’ (1957). In a consistent manner, the U.S.
Supreme Court that heard those cases crafted a constitutional preemption
over international treaties by proclaiming that a treaty to which the
United States was a party should not in any way trespass on the domain
of the U.S. Constitution. Such a judicial conviction of constitutional
precedence was also firmly shared by members of the Senate. As a
condition on their consent to ICCPR ratification, senators limited the
treaty obligations by introducing several reservations, understandings,
and declarations (RUDs) and a proviso to the Covenant. Take a glimpse
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at the ICCPR’s Articles 20 (free speech), 6 (barring juvenile capital
punishment), and 7 (freedom from ‘“cruel, inhuman or degrading
treatment or punishment”). Owing to a set of legislatively added
restraints, these Covenant mandates were consciously abridged to meet
the United States’ dualist preferences. Elsewhere, lawmakers in the
Senate similarly imposed their version of terms to thwart other treaty
administration on U.S. territory. A reservation was instituted on the
Genocide Convention in order to ensure the primacy of the U.S.
Constitution over treaty prescriptions. A number of qualifications
appeared on the Torture Convention to, for example, narrow the
language of “cruel, inhuman or degrading treatment or punishment” and
sanction the infliction of the death row phenomenon on condemned
prisoners. To uphold the paramount concern of the U.S. constitutional
application to the exclusion of Convention-guaranteed measures against
racism, the Senate set two reservations and a proviso to the International
Convention on the Elimination of All Forms of Racial Discrimination
(the Racial Convention).

In Whitney v. Robertson™ (1888), the Supreme Court juxtaposed
international treaties and federal statutes in terms of their correlated
status. A self-executing treaty was ruled equivalent to a federal statute.
Since a self-executing treaty and a federal statute both stand in the same
hierarchy, “the one last in date will control the other.” In this way, a
self-executing treaty surmounts earlier federal laws and, reciprocally, a
subsequently structured federal statute overrides a prior self-executing
treaty in the situation of discord between them. In practice, U.S. courts
frequently make use of the rule of last in time to disregard treaty causes
of action raised by human rights activists.

Despite an absence of constitutional reference to the conjunction
between international treaties and the Constitution and federal statutes,
Article VI(2) nevertheless explicitly specifies treaty preeminence over
state laws. The Supreme Court echoed that constitutional provision in
Ware v. Hylton™ (1796), Missouri v. Holland®® (1920), Asakura v.
Seattle™ (1924), and Clark v. Allen®” (1947). In its light, an international
treaty with a self-executing feature or with a statutory authorization for
activation triumphed over conflicting state and local laws at all times.

Treaty rank in U.S. law and its resulting domestic effect have
significantly influenced the willingness of the Senate to approve human
rights treaties.” In 1948, Supreme Court Justices Hugo L. Black and
Frank Murphy issued separate concurring opinions in Oyama v.
California.”” The concurrences signaled that the 1920 California alien
land law inequitably withheld a right to lease or acquire farm lands from
a class of aliens disqualified for U.S. citizenship pursuant to federal laws.
Unmistakably, this statutory prejudice of aliens’ interests in real property
was at odds with U.S. duties to the U.N. Charter’s Articles 55 and 56,
which mandated member countries to show reverence for human rights
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without making any distinctions.”” More than two years later, the
California appeals court in Sei Fujii v. California took an even bolder
action by disaffirming the invidious California act outright on the
premise of the Charter provisions on human rights.® When the Sei Fujii
legal battle moved forward to the California Supreme Court, the
appellate holding was sustained, however, solely on the Fourteenth
Amendment’s due process and equal protection requirements. Opposite
to the appellate court’s encouraging monist posture, the California high
court declared human rights prescriptions of the U.N. Charter to be
inoperative for want of legislative consent.*

Notwithstanding the hostile finalized judgment on the U.N. Charter
in the Sei Fujii lawsuit, conservative legislators on Capitol Hill perceived
the Charter’s human rights provisions as a potential menace to racially
driven state laws. Had the Sei Fujii statement enunciated by the
California appellate court been solidly validated by the U.S. Supreme
Court, federal and state discriminatory regimes would have been
dismantled exhaustively by human rights treaties.”” By extension, the Sei
Fujii incident alerted right-wingers in Congress to some lurking
disruptive dangers spawned by ratification of international treaties that
might one day inexorably impinge on the United States’ sovereignty to
handle its internal affairs. In fact, from 1952 to 1957, Senator John W.
Bricker of Ohio spearheaded a historically well-known movement to
hedge off treaty dominance in the United States. Alongside the Sei Fujii
overtone haunting the lawmakers of the times, several other key
motivations also worked to catalyze the counteraction aggressively taken
by Senator Bricker and other congressional members.**

First, the approval of international human rights treaties could
probably subject biased domestic laws to the scrutiny of communist
countries at the U.N. In that situation, socialist rights (e.g., Article 23 of
the UDHR regarding “just and favorable” work conditions and pay as
well as protection against unemployment) would unavoidably infiltrate
the U.S. system as a result. Second, if ratified, human rights treaties
predictably were about to replace and dwarf U.S. constitutional
protection of individual rights. Third, the federal government could
easily avalil itself of its treaty-making power to routinely invade states’
rights. With these intense fears in mind, Senator Bricker in 1952
proposed an amendment to the U.S. Constitution in hope of containing
the President’s treaty-making power on one hand and making all
international treaties unworkable in the United States on the other.”” In
the finale to this Senate anti-treaty chapter in U.S. history, a mixture of
outgrowths surfaced. Fortunately, the Bricker Amendment did not pass
the requisite bar of the two-thirds vote as many hoped, because other
congressional colleagues had soberly posed grave concerns about the
likely erosion by the Amendment of presidential authority in the conduct
of foreign affairs. In the meantime, there was also a disheartening
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outcome. To assuage the formidable force of the Bricker Amendment’s
campaigners, the Dwight D. Eisenhower Administration proclaimed that
it held no desire to sign any human rights treaties in the foreseeable
future.

Not until the 1960s did President John F. Kennedy begin breaking
that taboo of his predecessor. In 1963, the Kennedy government initiated
the ratification of three human rights treaties® to probe whether the
Bricker climate continued its strong hold on the Senate.®’ Essentially, the
regulations in the three treaties largely squared with U.S. federal and
state laws. Kennedy contemplated a plan to individually gauge treaty
receptivity among members of the Senate by forwarding them for advice
and consent in the first instance. If senators agreeably gave an
imprimatur to these least contentious treaties, it might then be worth
pursuing sequential ratification of still more treaties such as the Genocide
Convention and the ICCPR. Yet, President Kennedy’s endeavor to
promote treaty authorization was unsuccessful. The Senate overhaul of
the three treaties resulted only in the endorsement of the Supplementary
Convention on the Abolition of Slavery and the Slave Trade® in 1967
and the Convention on the Political Rights of Women in 1975.

During the 1970s, President Jimmy Carter again looked for Senate
consent to four major human rights treaties: the ICCPR; the International
Covenant on Economic, Social, and Cultural Rights; the American
Convention on Human Rights; and the Racial Convention. To eliminate
the Senate's mistrust of potential treaty ascendancy in U.S. jurisdiction, a
set of qualifications to block domestic employment of the above treaties
was recommended. In particular, the Carter Administration promised the
Senate that the submitted treaties would in no way take effect or convert
the substance of U.S. law without prior congressional assent. By
declining to sign the Optional Protocol to the ICCPR, President Carter
further effectively foreclosed the prospective likelihood of the U.N.
Human Rights Committee to address U.S. rights violations through its
individual communication procedure.”

The blended function of the non-self-executing and “federal-state”
clauses proffered by the Carter Administration purportedly eased Senate
anxieties that: 1) some international canons might be used against the
constitutional rights of U.S. citizens—for example, paring down
constitutional freedom of speech via Article 20 of the ICCPR; (2) the
acceptance of human rights treaties would federalize a wide array of state
rights already reserved by the Tenth Amendment such as invoking
Article 6(5) of the ICCPR to bar the state levying of capital punishment
on juvenile offenders; and (3) giving force to the human rights
provisions could greatly interfere with U.S. domestic affairs in an
unbridled manner and without congressional supervision.” To this day,
the Bricker legacy steadily unleashes its powerful clout in the Senate
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treaty-making process by taking the form of RUDs and provisos to
international human rights treaties.”"

While taking a lead in originating the post-World War II human
rights system, the USA continues to resist major multilateral human
rights treaties on the U.N. and hemispheric planes, including the recent
ICC Statute. As chronologically enumerated in Table 1-1, only a small
fraction of important rights treaties have thus far procured a blessing,

often a qualified one, from the Senate.

Table 1-1. Dates of treaties entering into force in the USA

Treaty

Effectiveness

The four Geneva Conventions

2 February 1956

The Vienna Consular Convention

24 December 1969

The Supplementary Slavery Convention

6 December 1967

The Refugee Protocol

1 November 1968

The Convention on the Political Rights of Women

7 July 1976

The Genocide Convention

23 February 1989

The International Covenant on Civil and Political Rights

8 September 1992

The Racial Convention

20 November 1994

The Torture Convention

20 November 1994

The Optional Protocol to the Convention on the Rights of the
Child on the Involvement of Children in Armed Conflict

23 January 2003

The Optional Protocol to the Convention on the Rights of the

23 January 2003

Child on the Sale of Children, Child Prostitution and Child
Pornography

The Senate has exercised authority without a constitutional dictate’
to restrain the domestic power of most human rights treaties approved by
it.” The legal fallout of such Senate-enforced treaty barricades should
not be ignored. The federal-state understandings affixed to the ICCPR
and the Racial Convention enable the federal government to technically
yield to states its jurisdiction over treaty-based matters pursuant to the
constitutional Tenth Amendment. As a consequence, the United States is
in a comfortable position to claim the legitimacy of sidestepping
nationwide enforcement of certain rights stipulated in the two U.N.
treaties. As for non-self-executing declarations, they are generally
capitalized on as a weapon to forestall individuals in the U.S. legal
system from bringing forward a range of entitlements guaranteed in
treaties such as the ICCPR, the Torture Convention, and the Racial
Convention.
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Even if Congress later adopts an implementing enactment, it is
always that law, rather than the human rights treaty, that governs the rule
of decision in U.S. courts. For instance, the Senate put forth Article 5 of
the Genocide Convention to be non-self-executing, which called for
Congress to statutorily delimit an act of genocide as a federally pun-
ishable crime before the President formally deposited the ratification
instruments with the UN. Secretary General.”* In doing so, the Senate
wanted to ensure that U.S. courts would adjudge the criminal violations
of pertinent Convention rights categorically based on that domestic
implementing law. Another goal calculated by the Senate in this non-
self-executing mechanism was to make human rights victims incapable
of depending on the Convention as a source of civilly actionable causes
to redress their complaints. In sum, the domestic legal power of
international human rights treaties to which the United States is a party is
often weakened by a package of qualifications that the Senate lodges to
condition its passage of the resolutions of treaty ratification.

Customary Law

Article 1(8) of the U.S. Constitution empowers Congress to delineate and
punish offenses against the law of nations, implicitly conceding that the
law of nations is not solely confined to international treaties.”” Yet,
nowhere does the Constitution further illuminate the position of
customary law in relation to U.S. law. In The Paquete Habana'® (1900),
the Supreme Court stated that customary international law was “part of
[U.S.] law, and must be ascertained and administered by the courts of
justice of appropriate jurisdiction.” “[W]here there is no treaty, and no
controlling executive or legislative act or judicial decision,” customary
law would subsequently come into play in judges’ decisional choices.
The Paquete Habana Court, however, failed to elucidate the status of
customary law in the U.S. legal system.”” Since clear judicial guidelines
are absent, international law scholars have been persistently divisive over
the true import of “no controlling executive or legislative act” in the
Paquete Habana maxim.”

Since the Paquete Habana case, the Supreme Court has repeatedly
held that customary international law is the law of the United States.” In
Banco Nacional De Cuba v. Sabbatino® (1964), the Supreme Court
tacitly suggested that customary legal principles were determined by
federal courts as if they were federal law and were superior to
contradictory state laws.® In U.S. jurisprudence, however, a definite
hierarchical structure has never been erected to unravel the enigmatic
relationship between customary law, international treaties, the U.S.
Constitution, and federal statutes. Despite the obscurity over customary
normative power in U.S. law, a vast number of courts have leaned
toward sticking with the canon that a conflicting federal statute takes
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priority over customary provisions if a congressional indication to do so
is demonstrably cognizable.*

As shown in the chapters below, U.S. judges have mapped out a
variety of legal obstructions that included non-self-executing and last-in-
time doctrines to exclude a spectrum of treaty standards absent support
from the executive and legislative departments. Moreover, when a norm
of customary international law clashes with a federal statute or an
executive act, it is pervasive for courts to champion the supremacy of
municipal law instead. Since judges are conservatively inclined to
disclaim international human rights law, the U.S. government may retract
its treaty commitments under any circumstances without necessarily
inviting legal liabilities domestically. As a whole, monist human rights
activists are commensurable to advocates of a multilateral U.S. foreign
policy in a global system that functions as Almond explains. In contrast,
dualist judges favor unilateral approaches rejecting participation in
global political and legal orders.



CHAPTER 2:

U.S. Human Rights Litigation since
World War II

INTRODUCTION

Human rights advocates in the United States seek judges in policy
making that either incorporate international law directly or use
international law to inform the interpretation of U.S. law. Liberal judges
on the U.S. bench looked to the U.N. Charter and the UDHR to
adjudicate discrimination cases in the 1940s and 1950s. As global
jurisprudence broadened its scope to strengthen individual human rights
protection, they also extended their consultation to a wide array of
international sources such as the 1955 U.N. Standard Minimum Rules,
the 1975 U.N. Declaration on the Protection of All Persons from Torture
and Other Cruel, Inhuman and Degrading Treatment or Punishment (the
Torture Declaration), the Torture Convention, the ICCPR, and
judgments of the International Criminal Tribunal for the Former
Yugoslavia (ICTY).

A number of elements contribute to favorable judicial outcomes: (1)
the presentation of international legal arguments by human rights
activists; (2) the support of the administration in the form of a
memorandum or a suggestion of interest; (3) statutory authorization to
proceed against foreign human rights abusers in the Alien Tort Claims
Act (ATCA) and the Torture Victim Protection Act (TVPA) and against
foreign countries perpetrating or countenancing terrorist acts in the
amended Foreign Sovereign Immunities Act (FSIA) (28 U.S.C. §
1605(a)(7)); and (4) judges’ attitude in preference for international
norms.

Conversely, conservative judges have bluntly rebutted international
human rights claims by depending on various types of legal formulae: (1)
the non-self-executing treaty rule; (2) the last-in-time principle; (3) a
nonjusticiable political question; (4) a lack of standing; (5) forum non
conveniens; (6) foreign sovereign immunity; (7) the act of state doctrine;
and (8) head-of-state immunity. As described in this chapter, cases
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arising out of the backdrop of terrorism have scored incredible wins in
U.S. courts as a result of the congressional withholding of legal
immunity prerogatives from some countries specified by the State
Department as terrorism champions. Apart from those untypical
occasions, judges were often apt to relieve non-terrorist sovereign
offenders of the payment of civil damages to human rights victims on the
theory of sovereign immunity. Three major underlying forces were
principally responsible for such judicial behavior.

o Legislators on Capitol Hill were unable to incorporate a jus
cogens violation' into the exception clauses in the FSIA at the
time it codified a restrictive sovereign immunity doctrine in the
Act (28 U.S.C. §§ 1330, 1602-1611).

e The U.S. Supreme Court decision in Argentine Republic v.
Amerada Hess Shipping Corp.> (1989) has created an enormous
impediment to suing alien abusers acting in the capacity or under
the cloak of government office. The Amerada Hess ruling
mandated the FSIA as the sole basis for obtaining jurisdiction
over a foreign state in U.S. courts by precluding the employment
of the ATCA as a legal recourse to provide an exception to the
grant of sovereign immunity.® Moreover, it definitively limited
the curtailment of sovereign immunity to certain cases falling
within a few FSIA exception provisions (28 U.S.C. §§ 1604,
1605-1607).

o In several cases, an executive intervention predominantly
prompted judges to absolve foreign abusers from human rights
accusations in U.S. courts. Likewise, in other foreign affairs
matters closely associated with military hostility abroad and the
head of a sovereign state, an executive decision to grant
immunity could significantly sway the court not to award civil
reparations on behalf of human rights complainants.’

Several major areas challenged by human rights activists in
courtrooms pursuant to international law are presented as follows: racial
and national origin discrimination, apartheid, prison conditions, the war
in Vietnam, and tortious acts by aliens.

RACE AND NATIONAL ORIGIN DISCRIMINATION, 1946—1959

From 1946 to 1959, human rights NGOs such as the American Civil
Liberties Union (ACLU), the National Lawyers Guild, and the National
Association for the Advancement of Colored People (NAACP)
inaugurated their quest for international law-based justice in U.S. courts.
They sought the rescinding of biased state statutes on alien land
ownership, commercial fishing licenses, housing covenants,
transportation, and education as well as other civil rights infractions.’
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More than a dozen cases were fought all the way up to the U.S. Supreme
Court.” Despite nondiscrimination arguments premised on the U.N.
Charter and the UDHR by human rights activists, the federal high court
ruled on those cases strictly in accordance with constitutional equal
protection or due process provisions or statutory rules. After Asakura v.
City of Seattle® (1924), Oyama v. California (1948) represented an
extraordinarily infrequent instance during the early post-war era in which
four U.S. Supreme Court justices displayed monist thinking in their
decision-making process.’ In that litigation, the two camps of Justices
Black/William O. Douglas and Murphy/Wiley B. Rutledge respectively
concurred with the self-executing standing of U.N. Charter Articles 55
and 56 on human rights in favor of permitting Japanese ownership of
purchased land in California.

Since the U.S. Supreme Court in the Oyama case did not address the
constitutionality of the alien land law practiced in California,' human
rights activists proceeded further to press allegations of civil rights
breaches before state courts during this period."" In Namba v. McCourt™
(1949), representing attorneys Verne Dusenbery and Allan Hart attacked
the viability of Oregon’s alien land law with great success. To clarify the
meaning of the pertinent federal and state laws argued in Namba, the
Oregon Supreme Court on its own initiative referred to the U.N. Charter
as supplementary guidelines.” It continued by finding that the treatment
of foreign citizens in the acquisition of agricultural land was verifiably
built on elements of alienage and racism. As such, for the first time, the
discrimination regime—which had been unshaken for years in U.S.
states—was held constitutionally unacceptable as contrary to due process
and equal protection rules.

Going beyond their Oyama counterparts’ focus on constitutional
arguments, counselors J. Marion Wright and Owen E. Kupfer in Sei Fujii
v. State (1952) strategically constructed their claims in conjunction with
international law. At the same time, the Sei Fujii battle to challenge a
prejudicial alien land law in California was backed by amicus joiners A.
L. Wirin, Fred Okrand, and Will Maslow. These human rights attorneys
vindicated Sei Fujii’s deed to the real estate he bought in 1948 by asking
judges to take into account the applicability of the U.N. Charter
provisions and Article 17 of the UDHR (the right to own property). As
previously illustrated, the California appellate court regarded the quoted
Charter rights as judicially enforceable and overturned California’s long
history of unjustly discriminating against non-naturalized aliens in the
transaction of farm land."* Yet, the Sei Fujii international law argument
succumbed in the next appeal stage as the California Supreme Court
swiftly reversed the appellate court’s sympathetic attitude by entering a
pronouncement indicative of the non-self-executing trait of the Charter
articles in question.'’
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Two factors motivated the California Supreme Court to issue the Sei
Fujii decision in rejection of international human rights law. As the
prelude to the Cold War unfolded, anti-Communism sentiments began
filling the minds of congressional members (and even average
Americans). Frequently, lawmakers in the United States viewed the
institution of the U.N. and its countenanced treaties as a potentially
effective weapon empowering communist members at the U.N. to undo
inequitable legal practices in the American South. In addition, Congress
believed that international treaties might be exploited by the federal
government through its treaty-making power to cut back on states’
prerogatives in the management of racial issues. Although the Sei Fujii
case was not brought forward to the level of the U.S. Supreme Court, the
non-self-executing outlook embraced by the California high court has
thus f.'flg persistently haunted Charter-based litigation in the United
States.

APARTHEID, PRISONS, AND VIETNAM, 1960-1981

From the 1960s to the early 1980s, legal claims dependent upon
international jurisprudence typically concentrated on assailing the regime
of apartheid, prison conditions, or the U.S. military intervention in
Vietnam. Beyond bringing up the U.N. Charter and the UDHR for court
debate, human rights activists expanded the range of their legal premises
to include other multilateral legal instruments. In Diggs v. Schultz
(1972), the Center for Constitutional Rights (CCR), Professors Bert B.
Lockwood and Thomas M. Franck as well as numerous other human
rights activists'’ played an important role in calling the judges’ attention
to international law standards. The defenders legally pushed the U.S.
government to fulfill its U.N. Charter duties and the Security Council
resolutions setting a trade embargo against the racist policies of Southern
Rhodesia. Yet, this litigation effort to oppose the U.S. doing business
with Zimbabwe’s predecessor proved in vain, as the District of Columbia
Circuit overruled the international legal claims as raising a nonjusticiable
political question.'®

A dispute over the conduct of U.S. foreign affairs returned to the
District of Columbia Circuit Court in Diggs v. Richardson (1976). The
action was headed by human rights activists from the Southern Africa
Project of the Lawyers Committee for Civil Rights, with amicus support
by the International League for the Rights of Man and the International
Youth and Student Movement for the U.N." This time, human rights
activists strove to proscribe the U.S. government from commercial
interactions with South Africa, which practiced the infamous system of
apartheid in Namibia in defiance of fervid international objections.
Despite all attempts made by human rights litigators to bind the United
States’ behavior via Security Council resolutions, the D.C. Circuit
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nonetheless relied on the political question doctrine and the non-self-
executing principle to underline its dualist line of reasoning.”

As the USA became intensively engulfed in the Vietnam conflict
after the mid-1960s, a stream of legal actions questioning the lawfulness
of the U.S. intervention were simultaneously set in motion in U.S. courts,
including United States v. Sisson®' (1968), United States v. Valentine®
(1968), United States v. Berrigan™ (1968), Cooper v. United States™
(1968), Simmons v. United States™ (1969), and United States v. Owens*®
(1969). In all of those actions, the CCR, the National Lawyers Guild, and
other activists”’ invoked international and humanitarian law on behalf of
draft resisters.”® Invariably, U.S. courts, however, rebuffed all legal
contentions advanced by them on the ground of a lack of standing® and a
nonjusticiable political question.*

During the 1970s and early 1980s, human rights attorneys
additionally launched a string of legal actions from municipal and
international law standpoints to rectify improper prison operation
nationwide. In the form of amici, their campaign undertakings were
concurrently supported by liberal NGOs such as the NAACP Legal
Defense and Educational Fund, the ACLU National Prison Project, the
National Lawyers Guild, and the Lawyers Committee for International
Human Rights. In Turner v. Ward®' (1977), an unfriendly judge on the
Superior Court of Schenectady County, New York described
international claims arising under the U.N. Standard Minimum Rules, the
ICCPR, and the Torture Declaration as “junk and gobbledygook.”*

On the other hand, Avant v. Clifford>> (1975), Detainees of Brooklyn
House of Detention for Men v. Malcolm® (1975), and Jordan v. Arnold”
(1976) all registered signs of judicial activism in employing international
norms in support of constitutional readings. The three cases severally
queried the fairness of inmates’ treatment in the disciplinary process and
the confinement of pretrial detainees in cramped single-occupancy cells
with substandard living conditions. Without human rights activists’
referring to the Rules, the courts taking up these cases instinctively
resorted to the U.N. Standard Minimum Rules to inform their decisions
under constitutional provisions of equal protection, due process, and
cruel and unusual punishment as well as statutory regulations.”® In
Sterling v. Cupp®’ (1981), male prisoners complained of undergoing
routine supervision by female security guards during showers and toilets
as well as pat-down searches. By relying on international law™® on his
own accord® as a source of reference, Justice Hans Linde on the
Supreme Court of Oregon went on to demarcate the scope of
“unnecessary rigor” that the Oregon Constitution banned inflicting on
prisoners. Justice Linde concluded by acknowledging the legitimate right
of those inmates to maintain their privacy in jail. Prison officials were
promptly ordered to remove the female staffers from their assignment to
the contested duties unless an emergency dictated otherwise.
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The last litigation claiming victory in challenging prison
administration was Lareau v. Manson™ (1981). The basis for the dispute
was the overcrowding of the prisoner population in the Hartford
Community Correctional Center in Connecticut. The derivative harms
characterized by the Center’s inmates in that context ranged from poor
health care and sanitation and deficient food to inadequate recreational
facilities, coupled with the Center’s inability to separate pretrial
detainees from sentenced convicts. Akin to trial Judge Jose A.
Cabranes,” Second Circuit Judges Amalya L. Kearse and Walter R.
Mansfield consulted the U.N. Standard Minimum Rules for scrutinizing
the inmates’ allegations of harsh treatment that was unconstitutional
under the Eighth and Fourteenth Amendments.*? As a whole, the display
of judicial responsiveness in Lareau was deemed by academics to be
attributable to Connecticut’s inclusion of the U.N. Rules into its prison
regulations and the judges’ hospitable attitude to international norms.*

Meanwhile, some landmark cases* prevailing in the 1980s have
stimulated human rights activists and NGOs to continue the pursuit of
international law justice for a vast host of individual victims in U.S.
courts. Among them, the Filartiga decision strikingly heralded a new
epoch of invoking the Alien Tort Claims Act (ATCA) mechanism by the
human rights community, mostly, in an effort to negate and transform
human rights violations in foreign lands.* In addition to achieving civil
redress for the benefit of foreign and American parties in grievances,
human rights advocates have generally viewed the launch of the ATCA
litigation drive as a meaningful vehicle to promote and actualize their
other agendas as well.*®

An amicable U.S. court ruling pursuant to international law, once
rendered, would amount to legally enunciating the culpability of the
challenged criminals irrespective of the location of the violations or the
nationalities of the litigants involved. For cases in which monetary
damages are uncollectible for practical reasons, the judgment may serve
as a bargaining chip by which to enhance an alternative political solution
of the case in the future. Through media reports and other modern
communications, the litigation process per se necessarily invites
worldwide awareness of the exposed grim atrocities that were
egregiously levied on the plaintiffs. In turn, heightened international
concerns are likely to arouse the willingness of national cooperation in
jointly denying sanctuary to party defendants. Removing their impunity
would eventually make the perpetrators obliged to stand trial and be held
accountable.

In combination, the integrated outcomes flowing from this
transnational litigation backdrop can often function as a deterrent to
recidivism. In some cases, the transnational drive for lodging cases with
U.S. courts helpfully pressures targeted national governments into
reorienting the direction of their foreign policies in concert with
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international law. The final benefit of staging ATCA litigation is to
increase U.S. judicial understanding of and receptivity to international
human rights law in the long term. It enables human rights fighters to
first acquaint judges with limited international norms and, as
advantageous precedents aggregate, to make the litigation campaign spill
over to other international issues in U.S. courts. In turn, the availability
of addressing the rights abuses for alien claimants in the United States
reciprocally repairs the deficiencies of other litigation conduits at the
U.N. and the regional systems, in terms of their dragged-out proceedings
and severe reliance on the political will of sovereign countries to
condition case outcomes.

Considering the above virtues, human rights activists have
persistently appealed to the U.S. judicial system as one of the preferable
ways to repair and halt human rights violation situations emerging within
and outside of the USA. Notably, as global concerns about the protection
of human rights increase, so are individual transnational lawsuits
proliferating in U.S. courts, the details of which are narrated in the next
section.

ALIEN TORT CLAIMS, 1980-2004

In 1980, pioneer attorneys John Corwin, Jose Antonio Lugo, Peter
Weiss, and Rhonda Copelon from the CCR took the initiative by
innovatively using the long-forgotten Alien Tort Claims Act (28 U.S.C. §
1350)* as a jurisdictional foundation in Filartiga v. Pena-Irala (1980).
They attacked a former Paraguayan police officer (Americo N. Pena-
Irala) for having caused the wrongful death of a Paraguayan doctor’s
seventeen-year-old son in significant contravention of customary
international law. On appeal, the Second Circuit Court, composed of
Judges Irving Kaufman, Amalya L. Kearse, and Wilfred Feinberg, asked
the Carter Administration for its views on the validity of applying this
1789-enacted Act in the Filartiga case. In a reply memorandum,
administration officials stated that freedom from torture as set forth by
the Filartiga appellants constituted one of the central fundamental rights
underwritten by customary law and an abundance of national statutes.
Many countries, including Paraguay and the United States, had long
consented to abide by that international precept without demur.
Consequently, the officials concluded, the act of torture that occasioned
the death of the Paraguayan youngster was tortious in essence and
remediable under the ATCA. Beyond using the State Department’s
memorandum to guide its decision making, the Circuit Court tapped into
a body of international and regional standards as well as expert
testimonies from law school Professors Thomas M. Franck, Myres S.
MacDougal, Richard A. Falk, and Richard B. Lillich.”
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On the heels of these inquiries, Judge Kaufman, speaking for the
Second Circuit panel, affirmatively upheld subject matter jurisdiction
over the tort claims raised under the ATCA against the Paraguayan
police abuser for his alleged commission of official torture. The
originally adverse Filartiga rtuling was then sent back for
reconsideration.®® In dicta, the Second Circuit, along with the District
Court on remand, foiled the attempt by the Paraguayan tortfeaser to rely
on other modes of excuse to sidestep his burden of liability. The act-of-
state immunity articulated by Pena-Irala was an outright failure since it
was far from legitimate as a matter of law to administer an act of torture
under the pretense of government authority.”’ Given that the Filartiga
family had fruitlessly sought legal recourse for mending their grievances
back in Paraguay, Pena-Irala’s assertion of forum non conveniens was
further ruled null and void.”

The satisfactory outcome in the Filartiga case was ascribable to
several functional elements. The congressional enactment of the ATCA
licensed the Second Circuit to draw on customary human rights law as an
underpinning for entering a decision on the question of jurisdiction.”
Based on that legal authority, the Filartiga Court was able to elicit solid
international proof to castigate the torturer, on a level with pirates and
slave traders, as an enemy of all mankind. The second contributor
facilitating the Filartiga success was the provision by amici NGOs™* of
the information on an international customary bar against official
torturous misconduct.”> Moreover, the executive intervention seemed to
have carried some measure of weight in determining Judge Kaufman’s
mindset. In comparative terms, it was generally believed that the
executive approval of the ATCA jurisdiction in the form of a
memorandum had swayed the Filartiga litigation far more potently than
the jurisdictional authorization by Congress through the passage of the
Act.’® Since the Filartiga case, the ATCA has immensely opened the
floodgate of lawsuits in U.S. federal courts, allowing numerous alien
victims suffering grievous tortious abuses without remedial avenues in
their homelands to bring up their unresolved injustices abroad.

In 1992, the formulation of the Torture Victim Protection Act (28
U.S.C. § 1350 note)’’ extended the coverage of the ATCA protective
system. The new law now entitles both alien nationals and U.S. citizens®®
to recover reparations against alien evildoers demonstrably embarking on
an act of torture or extrajudicial killing “under actual or apparent
authority, or color of law, of any foreign nation.” In addition to writing
the Filartiga decision into law, the TVPA purports to fundamentally
eradicate the potential invocation of the act-of-state principle by foreign
government officials to evade the imputation of their wrongdoing
associated with torture and extrajudicial killing.”

From the 1980s up to 2002, several beneficial decisions were
rendered by U.S. courts under the ATCA and the TVPA.® In this
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decades-long quest of tort justice in the interests of alien and American
victims alike, many individual activists and human rights NGOs had
actively partaken either as a defense lawyer®' or an amicus submitter.®”
By submitting a sequence of legal actions, human rights activists
systematically confronted a class of perpetrators acting under color of
law or in their private or official capacities. The named defendants
included a quasi-state actor without recognized official status, a political
party, party leaders, Chilean and Bosnian Serb soldiers, and senior
government officials. Further, under international legal challenge came
U.S. and French multinational corporations (MNCs) acting along with a
suppressive junta regime in Burma for the purpose of financial gains.
Predicated on the preceding two tort statutes, human rights activists
triumphantly claimed in U.S. courts that a wide spectrum of gross
unlawful acts were in violation of customary law: genocide, war crimes,
crimes against humanity, torture, arbitrary detention, summary execution
or extrajudicial killing, disappearance, rape and other types of violence
against women, forced labor, and cruel, inhuman, or degrading
treatment.

The first cluster of such actions focused on the injuries wreaked by
human rights criminals under color of law, or in their roles as a private
individual, as a self-styled head of state lacking internationally conceded
legitimacy, or as a junior serviceman. Kadic v. Karadzic® (1995) was an
example of the above three scenarios. The complained outrages were
conducted by Radovan Karadzic in the arguable name of the President of
a Bosnian-Serb Republic (Srpska), the establishment of which received
little recognition around the world at that time. In the lawsuit instituted
by human rights advocates, the Second Circuit viewed acts of genocide
and war crimes through the lens of the law of nations as standing in
juxtaposition with piracy and the slave trade for their joint behavioral
blameworthiness.** So long as the contested behavior of the individual
tortfeasers like Karadzic fell into this category, the Court pointed out that
under no circumstances were they able to free themselves from the
regulatory force of the ATCA. In other words, it became irrelevant in
this context to consider whether genocidal or war criminal offenses per
se were committed under the guise of national legal authority or solely
out of other official or private incentives. A purely individual action
alone, devoid of any governmental implications, was sufficient
justification to generate the attachment of tort responsibility.

As for acts of torture and summary execution, after thoughtfully
examining the Filartiga case, the Torture Declaration and Convention,
and the TVPA, Judge Jon O. Newman, as an opinion author on behalf of
the Circuit Court, further averred that:

[T]orture and summary execution—when not perpetrated in the
course of genocide or war crimes—are proscribed by
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international law only when committed by state officials or
under color of law.®

By studying the appellants’ preliminary allegations, Judge Newman,
however, thought it fit to adjudicate in their favor. The torture and
execution were part of the genocide and war crimes efforts designed by
Karadzic to exterminate the entire population of Croatians and Muslims
within Bosnia-Herzegovina. Thus, the need to incorporate a state action
element for subjecting Karadzic to tort liability was swiftly lifted. Even
assuming the torture and summary execution in question took place as
individual isolated incidents, in Judge Newman’s view, Karadzic still
could not claim to be free from responsibility. Karadzic was no less than
a state actor throughout the large-scale human rights persecution process.
This was because the entity of Srpska he contrived was essentially a
territorial state®® according to the appellants’ statement. Moreover, the
appellants implied that Karadzic had “acted in concert with the former
Yugoslavia” in pursuit of a “Great Serbia” schema. Judging from that
account, it seemed verifiable that Karadzic’s villainies were brought
about under color of law for the purpose of jurisdiction under the
ATCA.? For all of the grounds delineated and with the support of the
State Department,” the Second Circuit remanded the case to the lower
court to enter a decree consistent with its opinion.”

In subsequent years, the Second Circuit’s decisional logic has
continued to exercise considerable impact on some cases arising from
analogous claims structured on the ATCA and the TVPA. In
Mushikiwabo v. Barayagwiza™ (1996), a Hutu party leader was held
responsible for having tortured and slaughtered 38 relatives of two
naturalized U.S. citizens during a hideous month-long bloodbath in
Rwanda’s internal warfare.”' Legal challenges in the case of Tachiona v.
Mugabe' (2001) achieved the same contented result. Presided over by
Judge Victor Marrero, the U.S. District Court for the Southern District of
New York viewed the torture and summary execution of political
opponents by Zimbabwe’s dominant party (ZANU-PF) as nothing other
than conduct carried out “by state officials or under color of law.””® The
court was persuaded by the plaintiffs’ arguments that the defendant party
organization, virtually led and controlled by Zimbabwe’s President, had
effectively invoked public facilities and manpower to jockey for its
unrivalled ascendancy in domestic power struggles. In addition to
misusing the government transport system and communications, the
governing party was overtly dependent on military and police forces as
well as intelligence agents as a handy persecution instrument to terrorize
dissenters into silence.

While the ATCA and the TVPA made no mention of whether
organizational groups like the ZANU-PF could be legally pursued, Judge
Marrero gave an affirmative answer in this regard. He treated entities as
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being culpable parties identical to natural individual perpetrators.”* The
underlying theory was that organizational groups in many cases were
capable of fashioning a chain of complicity with government leaders
regarding human rights violations. In one way or another, however, the
latter almost always easily acquired impunity through the shield of
discrete immunities. To further confine tort lawsuits as applying
exclusively against subordinate offenders under superior or
organizational dictates would significantly cripple the intended
mechanisms established by the ATCA and the TVPA: compensation,
punishment, and deterrence. In reality, it was often the junior officers,
not those in high command or institutional groups, who had the least
resources to discharge the payment of the court judgment. With all these
considerations in mind, Judge Marrero insisted that the ZANU-PF be
held liable to the persecuted Zimbabweans.

Beyond the Kadic precedent, the ICCPR and international tribunal
opinions were judicially quoted as critical benchmarks against which to
chart the configurations of accountability in actions arising from tort
breaches. Two cases are pertinent in this aspect: Estate of Cabello v.
Fernandez-Larios™ (2001) and Mehinovic v. Vuckovic’® (2002). The
former complained of the wrongful abuse and murder of Winston
Cabello by a Chilean military officer, Armando Fernandez-Larios, as
part of his effort to endorse former Chilean strongman Pinochet’s call for
political purges. The latter concerned a series of human rights
infringements against four Muslim refugees committed by a Bosnian
Serb soldier, Nikola Vuckovic. The misconduct was performed to
facilitate the creation of a state-backed “Greater Serbia” through the so-
called ethnic cleansing.

Sitting on separate courts of first instance, Judges Joan A. Lenard
and Marvin H. Shoob extensively looked to a number of legal sources to
remedy the plaintiffs’ causes of action in litigation brought pursuant to
the ATCA and 28 U.S.C. § 1331.”7 Repeated references were made to
the import of “extrajudicial killing” and “torture” in the TVPA and
derivations such as Articles 6 (the right to life) and 7 (the prohibition of
cruel treatment) of the ICCPR, and the Torture Convention. Both courts
concluded by pointing to the defendants’ offenses in default of
international customary law.”® More conspicuously, among those
materials adduced for corroborating customary law bans on “war crimes”
and “crimes against humanity” were the constitutive statutes of the few
well-known international tribunals and their trial decrees.” In the
Mehinovic case, for example, Judge Shoob agreed with the ICTY that:

Common Article 3 [of the Geneva Conventions] prescribes
“minimum mandatory rules applicable to internal armed
conflicts...[that] reflect elementary considerations of humanity
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applicable under customary international law to any armed
conflict, whether it is of an internal or international character.”®

Additionally, following the ICTY decisions that construed the
conflict in the former Yugoslavia as international in nature,®' he
pronounced that the acts of “inhuman treatment [including torture],
willfully causing great suffering or serious injury, and unlawful
confinement” perpetrated by defendant Vuckovic in the course of war
crimes impinged on other treaty and customary proscriptions against
“grave breaches.”® Furthermore, these same atrocities executed in
furtherance of uprooting non-Serbian ethnicities in Bosnia-Herzegovina
were adjudged as equivalent to “crimes against humanity” directly
outlawed by international customary law.” In a legal sense, the
commission of the harms to the plaintiffs was never sustainable,
regardless of whether Vuckovic “participated directly...[or] actively
encouraged, aided, and even supervised.”™ On balance, Judge Shoob
maintained that the ordeals particularized and suffered by the Muslim
refugees were indeed enforceable under the ATCA.

The next group of cases coming under discussion are those that were
directed against abuses of power by an array of wire-pulling officials
who worked in high places within the military and political
establishments when the human rights misdeeds began. Among them are
Forti v. Suarez-Mason™ (1988), In re Estate of Marcos Human Rights
Litigation (Trajano v. Marcos)*® (1992), Hilao v. Marcos® (1994), Paul
v. Avril® (1992), Todd v. Panjaitan® (1994), Xuncax v. Gramajo’
(1995), and Abebe-Jiri v. Negewo’' (1996). Under the doctrine of
command responsibility, the high-ranking government overseers in each
of these cases were no longer safely sheltered behind the scenes without
incurring a shred of punishment. Rather than being granted exoneration,
they were declared responsible by U.S. courts under the ATCA and
TVPA for their subordinates’ crimes in times of peace or warfare.

In doing so, U.S. judges routinely declined the defendant
commanders the opportunity to warrant their behavior by recourse to a
foreign sovereign immunity concept or a nonjusticiable political
question. As a rule, two circumstances conditioned the resulting judicial
dismissal of these implausible subterfuges. The first was that the
defendant’s government had already waived his immunity and consented
to surrender him to the U.S. proceedings for trial.”> Another dominating
factor was the matter of truth discerned by judges: that the instruction of
inferiors to carry out flagrant crimes evidently far exceeded the compass
of the superiors’ accorded authority, at variance with customary law or
Jus cogens.93 Moreover, in the Forti, Hilao, and Paul cases, U.S. courts
reasoned that the injustices under attack could not survive scrutiny under
the act-of-state doctrine because they were neither governmental nor
public in nature.”*
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As the global community endeavors to move forward on its path
toward economic integration, the appropriateness of MNC business
practices has concomitantly surfaced as yet another focal point of
litigation under the ATCA. The cases coming to the forefront in conflict
with MNC misdeeds are Doe v. Unocal’® (1997) and National Coalition
Gov'’t of the Union 0[ Burma v. Unocal’® (1997). For years, practicing
attorneys and NGOs®’ had dedicated themselves to defending the human
rights of injured Burmese locals as well as exiled individuals and
refugees in flight from high-handed politics in Burma.” They were suing
as designated defendants in U.S. courts California-based Unocal and its
chief executives (hereinafter Unocal) and a French-headquartered oil
company, Total, as well as the ruling junta of Burma and its nationalized
oil business.

The cause for litigation arose from a series of shocking allegations.
To enhance their profits from the Yadana natural gas project in southern
Burma, Unocal and Total had indirectly incited the Burmese military
dictatorship to violate Tenasserim villagers’ international fundamental
rights. As one of the joint venturers, the junta was funded by Unocal and
Total to undertake a variety of activities critically linked to the project
execution such as clearing ground, providing security, and building
infrastructure around the oil field. Often, a reign of terror was
deliberately employed by the Burmese authorities to intimidate residents
of the Tenasserim region into performing their share of the contractually
assigned tasks. The alleged crimes took the form of torture, arbitrary
detention, rape, murder, coerced relocation, property confiscation, and
slave labor. Evidentially, there was no denying that this grisly situation
was plotted and progressing under the full knowledge of Unocal and
Total.

At the pre-trial stage, Judge Richard A. Paez from the U.S. District
Court for the Central District of California set aside the charges against
the junta regime and its state-run oil company.” Yet, the question over
whether Unocal should shoulder any legal onus as “beneficiary
accomplice” or “indirect complicity” emerged and continued to dominate
the crux of court debate in forthcoming proceedings.'” By applying a
joint action test, Judge Paez determined that the plaintiffs had
sufficiently provided a prima facie case to activate the ATCA action. It
sounded obvious that Unocal'®" and the Burmese government had acted
“in concert with one another” in prejudice of the plaintiffs’ human rights
for the sake of facilitating the petroleum project achievement in the
Yadana field.'"”

Judge Paez identified Unocal’s “accepting the benefit of and
approving the use of forced labor” as tantamount to the historically
notorious slave trade that was stringently prohibited and vitiated by
international customary law. This offense was so severely incriminating
that Judge Paez indicated that even though Unocal operated the
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challenged act of enslavement in the pure person of a private actor absent
government synergy, the company had nonetheless placed itself in a
position that was exceedingly untenable as a matter of law.

In later consolidated motions for summary judgment filed by
Unocal, a reassigned federal trial judge, Ronald S.W. Lew, however, laid
out relatively bewildering terms of culpability in the matter of labor
enslavement and other breaches faulted in the Doe case. It was irrelevant
that Unocal had clear cognizance from the outset of the ongoing human
rights abuses inflicted by the Burmese junta in relation to the Yadana
project development. Moreover, the practice of forced labor in question
had indeed brought forth a great deal of tangible financial interests to
Unocal itself. Contrary to Judge Paez’s prior declared posture, Judge
Lew refused to bring Unocal to account pursuant to the pleas of Burma’s
victims. The creation of the split decision outcome at this later
procedural motion hearing principally originated from two prongs of
reasoning.

In Judge Lew’s opinion, the administration of slavery or slave
trading long prohibited by jus cogens norms need not call for state
involvement as a component to give rise to a tort under the ATCA.'” The
contested forced labor in the Doe case, however, satisfied neither a
public service requirement as asserted by Unocal nor a definition of
“modern slavery” pressed by the violated Burmese.'”™ Instead, Judge
Lew opined a different construction: Unocal’s “indirect” entanglement in
terms of knowing of and gaining from the coerced labor program did not
reach the level of “active participation,” a prerequisite to rightfully
triggering liability on the part of Unocal.'” Further, a “joint action” test
resulted in another postulate behind Judge Lew’s dismissal of other
ATCA claims on physical violence (murder, rape, and torture) and
forced relocation.'” By that standard, tort establishment was justifiable
only after a showing of a substantive cooperative nexus (e.g., conspiracy,
willful participation, or some degree of influence or control) between
Unocal and Burma in the entire system of human rights violence. Unocal
had, in fact, shared a common goal with the Burmese military of
producing lucrative profits from the Yadana oil exploitation. However,
Judge Lew contended that the proof against Unocal plainly fell short of
unveiling a “proximate cause.” Consequently, in order to build the case
the Doe plaintiffs needed to convince the court that Unocal did play an
overriding and inseparable role in prompting the junta rulers to carry out
the crimes against the inhabitants of Tenasserim.

Unocal’s third-party tort liability in the Doe suit was pursued to the
Ninth Circuit Court of Appeals.'”” Partially reversing Judge Lew’s
disposition, a three-judge panel on the Ninth Circuit adjudged Unocal
responsible on all counts other than torture by reason of an “aiding and
abetting” rationalization.'” On 14 February 2003, the appellate court
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nonetheless recanted the panel’s opinion and ordered a rehearing starting
in June on an en banc basis.'”’

In the brief aftermath of Judge Lew’s disclaimer to rule on state law-
based assertions, the same Burmese complainants fighting in federal
courts resorted to the Superior Court of California to launch a second-
tracked Doe suit. California Judge Victoria G. Chaney persistently
favored a jury trial to address the overdue justice awaited for eight years
by victimized Burmese villagers.'"’ The state trial slated for June 2005
was expected to resolve the outstanding issue of whether Unocal bears
any vicarious liability for the coerced labor imposed by the Burmese
military, as an agent or independent contractor, for the promotion of
economic gains from the Yadana venture. Partly impacted by the U.S.
Supreme Court decision in Sosa v. Alvarez-Machain that admitted the
viability of future ATCA actions''" and partly pressured by the upcoming
state jury trial, Unocal on 13 December 2004 announced a tentative
confidential settlement reached with the plaintiffs under the supervision
of the federal Ninth Circuit. In principle, Unocal would compensate the
plaintiffs, establish funds to improve living conditions, heath care, and
education of the people in the pipeline region, and 1promise the protection
and enhancement of their human rights conditions.'?

Alongside the Doe litigation, there are scores of other ATCA-and
TVPA-founded suits emerging in U.S. courts in confrontation of MNC
activities that have grievously contributed to a series of excesses in the
Third World. The MNC-related atrocities unearthed by those lawsuits are
outrageously wide-ranging, representing war crimes, crimes against
humanity, genocide, environmental damage and its attendant impairment
to local peoples’ health, and other crimes similar to those already shown
in Doe."” In several instances, human rights activists have even turned to
the ATCA as a mainstay to track MNCs’ wartime evildoings of
exploiting forced labor to boost their capital returns, which in turn
substantially powered and prolonged Nazi and Japanese war efforts.'"*

On 28 July 1999, California legislators passed a milestone law that
formally voided the corporate utilization of “slave labor” or “forced
labor” during World War II for financial ends.''” Based on that
enactment, a class of tormented victims is entitled to sue a host of
corporate accessories to the Nazi regime and its allies for monetary
compensation in California state courts. The statute of limitations
granting the pursuit of such long-delayed civil justice was set as 2010.
California’s authorization of recovery for World War II labor
enslavement has sent a meaningful and encouraging message to the
human rights community. It implicitly validates and sponsors the
growing ATCA litigation movement against a modern form of corporate
villainies committed across national borders. Notwithstanding years of
unfailing endeavors expended by human rights activists in hopes of
bringing MNCs into the limits of the global human rights governance,



40 Human Rights Litigation Promoting International Law

the Bush Administration has repeatedly attem%)ted to make the California
law and the ATCA abrogated in U.S. courts."

Besides the ATCA jurisprudence, another statutory arena frequently
associated with human rights lawsuits in U.S. courts is the FSIA. Thanks
to congressional implementation of the 1976 immunity law and, in
particular, its 1996 anti-terrorism amendments, human rights advocates
had garnered phenomenal legal victories from the 1980s through 2003.
They recurrently asked U.S. courts to obviate the vindication of foreign
sovereign immunity, the act of state, head-of-state immunity, and forum
non conveniens raised by sovereign rights abusers in an attempt to avoid
being adjudicated in the United States.

Two apposite cases are examined here. One is Letelier v. Republic of
Chile'"" (1980). It blamed Pinochet’s Chile and other participators for
involvement in the bombing deaths of former Chilean ambassador and
foreign minister, Orlando Letelier and Ronni Karpen Moffitt, in
Washington, D.C. The other case is Liu v. Republic of China (ROC)'®
(1989), in which the ROC as well as other involved individuals were
sued over the murder of a Chinese American dissident, Henry Liu, in
California. As a result of the lifting of sovereign immunity by Congress
in the tortious activity exception of the FSIA (28 U.S.C. § 1605(a)(5)),
U.S. federal trial and appellate courts in Letelier and Liu respectively
negated immunity requests from Chile and the ROC."" After brushing
aside the defense of sovereign immunity and asserting jurisdiction under
28 U.S.C. § 1330, judges deliberating on the two courts moved on to
undercut governmental attempts to call for absolution from tort liabilities
under the act-of-state theorem.

Two rationales came into play in shaping those pragmatic judicial
choices. The courts had no doubt that an offense of murder had
uniformly attained a degree of worldwide censure.'” For that very
important reason, the commission of the murders at issue could not in
any way be construed as being in the sphere of public business that went
beyond inquiry by the U.S. bench.'?' In light of the murder case in Liu
occurring within U.S. jurisdiction, the Ninth Circuit’s three-judge panel
additionally took the view that a court disposition of this kind would
hardly constitute any encroachment upon the sovereignty of the ROC.'*
Nor could it possibly engender “more embarrassment than the exposures
already made by the ROC courts” that had convicted and sentenced the
persons embroiled in the Henry Liu homicide prior to this civil damages
suit entered by Liu’s wife in the USA.'>

The legislative removal of sovereign immunity in another implied
waiver exception of the FSIA (28 U.S.C. § 1605(a)(1)) provoked the
Ninth Circuit to repudiate Argentina’s petition for immunity protections
in Siderman De Blake v. Republic of Argentina'** (1992). The litigation
grappled with the torturing of a Jewish Argentine, Jose Siderman, and
the ensuing takeover of his family’s property by Argentina’s military
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regime during the nefarious “dirty war.” Led by Judge Betty B. Fletcher,
the Circuit panel of three judges voted in favor of Siderman’s torture
claim.'” Through the authority of a letter rogatory sent to a California
court seeking procedural assistance, Argentina had earlier engaged that
unknowing state court in quickening the course of its domestic
persecution scheme for which the Sidermans now sought redress in U.S.
courts.'”® Argentina had vigorously asked the California court to serve
documents on Siderman for the purpose of carrying on virulent criminal
proceedings in Argentina against him. By doing so, Judge Fletcher
inferred that Argentina had tacitly relinquished its sovereign immunity
from the accusation of torture in the Siderman De Blake case.

On 24 April 1996, members of Congress passed the Anti-Terrorism
and Effective Death Penalty Act (AEDPA)'? with a statutory provision
added to the FSIA immunity exceptions group. The legislative desire to
prevent terrorist countries from coming under the general FSIA
immunity umbrella had been brewing for some time.'” In the years
leading up to the crafting of this exclusion law, it seemed to be quite a
settled rule for federal courts to discard opportunities of reviewing state
terrorism-related cases by reason of a diversity of immunity safeguards
typically installed under the FSIA.'"” Yet, rising dissatisfaction from
Capitol Hill over those federal court rulings eventually changed the
jurisprudential landscape in the United States regarding sovereign
immunity. It accounted for the genesis of the removal clause in the FSIA
that marked a U.S. resolve to combat state-practiced or backed terrorism
endangering the life and security of Americans anywhere.

Under the enactment (28 U.S.C. § 1605(a)(7)), a federal court has
subject matter jurisdiction to take up any cases against foreign sovereign
involvement in international terrorism, in spite of that conduct carrying a
public character."”® Yet, 28 U.S.C. § 1605(a)(7)(A)-(B) contains four
conditions under which U.S. courts may disavow to review such a
contention: (1) a defendant foreign sovereign is not recognized as a state
sponsor of terrorism by the State Department; (2) a claimant has failed to
offer the violating state a choice of international arbitration if the terrorist
conduct under challenge came about within that state’s borders; (3)
neither a claimant nor a victim was a U.S. national at the time the event
occurred; and (4) the misdeed, if otherwise committed by U.S. agents in
American territory, would not be actionable in the U.S. justice system.
Five months later, on 30 September 1996, Congress adopted yet another
bill, called the Civil Liability for Acts of State Sponsored Terrorism (also
known as the Flatow Amendment (28 U.S.C. § 1605 note)), to furnish a
cause of action for the enforcement of 28 U.S.C. § 1605(a)(7)."*' The
amendment empowers the U.S. judiciary to award not only
compensatory but punitive damages against a foreign state’s officials,
employees, and agents whose illicit behavior conforms with the terms of
section 1605(a)(7)."*
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Litigation of this kind is not in the least restricted to being brought
by a victim or relative. Litigants may well include a victim’s longtime
companion.'”> The prescription of § 1605(a)(7) permitted claimants to
retrospectively sue sovereign violators and their ‘“agency or
instrumentality” (28 U.S.C. § 1603(a)(b))"** for statutorily described
terrorist activities.'”> There is nevertheless a ten-year statute of
limitations (28 U.S.C. § 1605(f)), which means that actions brought in
this context are admissible no later than 24 April 2006.

As a consequence of the fresh legislative imprimatur, a profusion of
international law cases developed after the emergence of section
1605(a)(7) to counterweigh foreign terrorism have in large part displayed
a remarkable accomplishment record. Take a look at a long line of
kindred cases: Alejandre v. Republic of Cuba"*® (1997), Flatow v.
Islamic Republic of Iran"’ (1998), Ciciéafio v. Islamic Republic of
Iran'® (1998) and its companion cases,'” Rein v. Socialist People’s
Libyan Arab Jamahiriya™® (1998), Daliberti v. Republic of Iraq'
(2000), Eisenfeld v. Islamic Republic of Iran'** (2000) and its two other
like cases,'* Elahi v. Islamic Republic of Iran'** (2000), Smith v. Islamic
Emirate of Afghanistan'® (2003), and Acree v. Republic of Irag"*
(2003). Their legal challenges were against brutal terrors levied under the
auspices of rogue countries. The terrors incurred unspeakable torments,
injuries, and deaths of a great many U.S. citizens, including the victims
of the 11 September 2001 incident. The modes of terrorism brought
before U.S. courts ranged from aircraft hijacking and mid-air explosion
to suicide bombing, assassination, abduction, prolonged internment in
harsh and inhumane conditions, homicide, and physical and mental
mistreatment.

Pursuant to the exception clause of 1605(a)(7) for terrorism, these
injurious acts all were adjudicated according to the statutory language of
“extrajudicial killing,” “torture,” “hostage-taking,” or “aircraft
sabotage”'?’ (wordings that were borrowed verbatim from the TVPA and
from international treaties). More noticeably, the particularized
tortfeasers—rogue countries and their organizations and officeholders—
did play a central and undeniable clement in fomenting, via their
authority, the tragic occurrences complained of by terror survivors and
family members. Without their engagement or “provision of material
support or resources,” U.S courts ruled that the wrongful actions
executed by terrorist groups or state agents could not have been
consummated to the detriment of the international human rights of
American victims.

Beyond overriding the defendant countries’ demand for dismissal
structured on the ordinary FSIA articles,'* a federal trial court seated in
the District of Columbia invalidated other postulates raised in their
defense: the act of state, head-of-state immunity, and forum non
conveniens."* The judicial disallowance of the act of state proffer mostly
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resulted from the perception that the disputed conduct in itself was
squarely unlawful and transpired outside of the jurisdictional province of
a defendant country (Iran). In the alternative, there was no room for
judicial interference, by invoking the act of state doctrine, in the field of
executive policy espoused by Congress that placed a sovereign defendant
(Iraq) on a terrorism alert list. The head-of-state immunity account was
likewise rebuffed, because the court recognized that one of the purposes
of the FSIA exclusion stipulations against terrorism was to force
implicated senior foreign officials to answer for the terrorist harms done
to Americans. Moreover, solidly refuting the viability of forum non
conveniens, the U.S. District Court for the District of Columbia
understood the § 1605(a)(7) scheme as expressly indicative of
Congress’s unwavering determination to cope with Americans’ injured
interests solely and exclusively in the U.S. legal system.

On the other hand, as outlined in the remainder of this chapter,
human rights activists have tried in vain to bring a host of violators to
international justice in accordance with the ATCA and the TVPA. They
consisted of non-state political or religious entities, the U.S. government
and its ranking decision makers, and foreign territorial states in addition
to a now-ousted Haitian head of state. In Tel-Oren v. Libyan Arab
Republic'™ (1984), human rights counsel' accused Libya, the PLO, and
various Arab organizations of bolstering the terror assault of a tourist bus
in Israel in which numerous Israelis and foreign visitors were taken
captive, tortured, and murdered. The federal court of first instance
nonetheless resisted tackling the acts of terrorism in the context of the
ATCA."” Affirming the lower court’s dismissal, three concurrences
from the District of Columbia Circuit Court were severally delivered by
judges Harry T. Edwards, Robert H. Bork, and Roger Robb.

The question of whether the ATCA was merely a jurisdictional
statute or a statute creating a private right of action sparked a heated
debate between Judge Edwards and Judge Bork. Judge Edwards upheld
the Filartiga precedent by treating the ATCA as a congressional
enabling law for both jurisdictional and cause-of-action purposes. In
spite of that agreement, the lower court’s judgment was sustained on the
grounds that the Act did not cover non-official torture inflicted by non-
state actors such as the PLO.' Moreover, the international community
had yet to unanimously acknowledge the character of terrorist activities
as misdeeds that were utterly forbidden by the law of nations.
Conversely, Judge Bork, agreeing with what trial Judge Green opined,
read the ATCA as controlling nothing but tort jurisdiction in U.S.
courts.'>* Lacking a substantive cause of action endowed by the ATCA,
an alien torture victim assumed the burden of showing that the law of
nations or a U.S. treaty or a federal law plainly (rather than implicitly)
instructed the Court to remedy his or her situation. For Judge Bork,
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humarllssrights attorneys had simply failed to do so in the case of Tel-
Oren.

Finally, Judge Robb malntalned that the issue raised in Tel-Oren was
a nonjusticiable political question.'>® The international status of the PLO
was inextricably associated with sensitive diplomatic affairs mandating a
unified single voice from the U.S. government. In effect, the executive
and legislative departments both stood in a better position to investigate
the authenticity of the terrorist violence. The Tel-Oren case was unable
to procure further deliberation from the U.S. Supreme Court, after the
Court denied a writ of certiorari in line with the advice of the State
Department."”’

Along with Tel-Oren, a parallel judicial repugnance against ATCA
claims extended to Doe v. Islamic Salvation Front (FIS)"® (2003)
Goldstein v. United States'” (2003), and Hoang Van Tu v. Koster'®
(2004). Accounts of wrongs in Doe emanated from the performance of
countless savageries such as killing, torture, rape, and kidnapping against
Algerian civilians. The charged parties were the militant FIS
organization and Algerian Anwar Haddam, with the latter allegedly
operating as a public mouthpiece for the former in Washington, D.C. The
Goldstein complaint, pressed by two Jews now residing in Germany,
rebuked the U.S. government for its inability to timely curb the Nazi
decimation of Jews at Auschwitz and to return Jewish property looted by
U.S. soldiers in Hungary. In the third case of Hoang Van Tu, former U.S.
servicemen and the U.S. government were jointly listed as tortfeasers by
surviving victims and relatives from Vietnam. The incident involved the
scandalous carnage of over a hundred My Lai villagers in a brief
shooting spree during the drawn-out Vietnam War. In all three cases,
attempts to obtain compensation payouts from the wrongdoers
floundered completely. Not conferring any remedial approaches, U.S.
courts 1nstead overruled the injuries in tort on grounds of a lack of
standing, " 1ncompetent attestation of evrdence * the rule of sovereign
immunity,'®® and a time bar argument.'®

More recently, the U.S. Supreme Court case of Sosa v. Alvarez-
Machain'® (2004) has sent out rather mixed signals about the future
prospect of relying on the U.S. legal system to sue for tort on the basis of
the ATCA. The action was fought by Paul L. Hoffman and other rights
advocates'® as an extended episode surrounding United States v.
Alvarez-Machain."®’ A former Mexican police officer'® was charged
with abducting a Mexican doctor, Humberto Alvarez-Machain, to the
United States to face prosecution for his alleged role in assisting with the
torture and murder of a U.S. agent assigned to Mexico for anti-drug
enforcement. On the question of the ATCA’s force, the full Supreme
Court agreed that the statute was no more than jurisdictional in nature
and authorized federal courts to originally entertain a very limited class
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of cases “defined by the law of nations and recognized at common
law.”

Writing the controlling opinion, Justice David H. Souter provided
illumination in this respect by pointing out that:

The fact that the [ATCA] was placed in § 9 of the Judiciary Act,
a statute otherwise exclusively concerned with federal-court
jurisdiction, is itself support for its strictly jurisdictional
nature.'”

Admittedly, there was no evidence indicating what causes of action
were virtually contemplated by the First Congress during the formulation
of the ATCA. In spite of the explanatory paucity on this issue, Justice
Souter held, it was perfectly reasonable to consider, by reference to the
statute’s historical context, that Congress at the time anticipated three
specific kinds of offenses alone to be the “tort” redressed in the ATCA.
These were “violation of safe conducts, infringement of the rights of
ambassadors, and piracy.”"”’

Further, Justice Souter, though not procuring a unanimous vote from
this point onward,'”” advocated exercising “judicial caution” in the
transformation of the law of nations into novel rights of action for the
purpose of enforcement under the ATCA.'” Among the concerns
compelling such prudential action from a court, two stood prominently
and deserved mention for comprehending what the Sosa majority held in
mind concerning the fate of emerging ATCA complaints in the future.
One was that crafting fresh causes for international law violations could
likely run the risk of obtruding into the political domain of foreign policy
decision making.'”* After all, ATCA litigation had to a considerable
degree almost always required sitting in judgment on the misdeeds of
foreign governments or their officials and holding them accountable for
tort liabilities thereafter. Another reason was the negative attitude of
Congress. It was apparent that legislators on Capitol Hill were not
affirmatively encouraging a mode of judicial activism to supercede their
lawmaking power to enact any new substantive ATCA torts. This
interpretation was abundantly evidenced by, for instance, the Senate’s
imposition of the non-self-executing treaty doctrine on the ICCPR in a
bid to hamper U.S. judges from freely reading and executing the
Covenant rights without prior congressional ratification. Despite
postulating the operation of “judicial caution,” the Sosa majority did not
intend to nullify the Second Circuit’s Filartiga decision and a sequence
of companion rulings entered serviceably by federal courts in the past
decades.'” Nor did it rule out the possibility that future ATCA cases
could be developed in this way for the benefit of tort victims. Rather, “a
restrained conception of the discretion a federal court should exercise”
applied in addressing new actionable international norms in the context
of the ATCA.'” The modern governing rule in this aspect was that:
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[Clourts should require any claim based on the present-day law
of nations to rest on a norm of international character accepted
by the civilized world and defined with a specificity comparable
to the features of the 18th-century paradigms we have
recognized [when the ATCA was enacted].'”’

How could a judge feel so assured that a norm was “sufficiently
definite” to warrant its implementation under the ATCA? Concerning
this point, Justice Souter writing for the majority added that an
exercising of judgment by the bench was necessary as to “the practical
consequences of making that cause available to litigants.”'”® Equally
noteworthy, exhausting domestic legal procedures in a victim’s
homeland should be taken into consideration before a new cause of
action was legally heard and recognized by U.S. judges. Though not
employed in the present Sosa case, Justice Souter made a further
proposition that “federal courts should give serious weight to the
Executive Branch’s view of the case’s impact on foreign policy.”'”

Regarding the actual subject of arbitrary arrest under dispute
between Alvarez-Machain and Mexican policeman Jose Francisco Sosa
in the context of ATCA litigation, the majority ended with a decree in
favor of Sosa’s position. Here, the U.N. Universal Declaration as
grounds for the claim was dismissed owing to its precatory and non-
binding character, while the Senate’s non-self-executing declaration
controlled the application of the ICCPR."™ Further, there were two
dominant grounds that the majority suggested should make nugatory
Alvarez-Machain’s allegation of a customary law ban on arbitrary
detention. Nowhere had jurisprudential authorities signified that this
prohibitory principle had been raised to the level of customary law
status.'®' Moreover, the Sosa Court overrode the version of arbitrary
detention Alvarez-Machain claimed to have suffered in the process of his
abduction to the United States for trial by articulating that:

[A] single illegal detention of less than a day [in Mexico],
followed by the transfer of custody to lawful authorities and a
prompt arraignment [in the U.S.], violates no norm of
customary international law so well defined as to support the
creation of a federal remedy [in the ATCA].'®

Another group of actions, while brought against foreign sovereign
states for international tortious infringements, were invariably thwarted
because of three sets of core intervening elements: (1) the normal
immunity entitlements in the FSIA, (2) the U.S. Supreme Court’s
subsequent narrow reading of the FSIA application, (3) and adverse
executive positions. Typical are the cases of McKeel v. Islamic Republic
of Iran'® (1983), Persinger v. Islamic Republic of Iran'™ (1984),
Ledgerwood v. State of Iran'® (1985), Von Dardel v. USSR'® (1990),
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Denegri v. Republic of Chile' (1992), Saudi Arabia v. Nelson'® (1993),
Princz v. Federal Republic of Germany'® (1994), Cicippio v. Islamic
Republic of Iran' (1994), Smith v. Socialist People’s Libyan Arab
Jamahiriya"' (1996), Hwan(g Geum Joo v. Japan'®* (2003), and Roeder
v. Islamic Republic of Iran'” (2003). To be more specific, human rights
activists and advocacy NGOs in these civil liability lawsuits'**
confronted the misbehavior of foreign countries and their agencies on the
basis of the ATCA and the FSIA. The accused violators were involved in
hostage taking, arbitrary arrest and confinement, torture, wrongful death,
enslaved prostitution, and other gross human rights outrages. In
rendering their judgments, U.S. courts nevertheless objected to the
applicability of the ATCA'” and the FSIA exception clauses'”® to
eliminate immunity grants from the sovereign defendants.

The congressional device of the FSIA and the Amerada Hess case
law have constrained U.S. courts from denying immunity relief to
offending countries and their agencies or instrumentalities. Affected by
the U.S. Supreme Court’s Amerada Hess decision, U.S. courts have
repeatedly pronounced that civil actions lodged under the ATCA against
foreign sovereigns and their agencies must concurrently meet the FSIA
exception conditions to allow sovereign immunity to be removed. Yet, as
a matter of fact, the structure of the FSIA itself leaves ATCA-based
actions least likely to be successful in the United States. The FSIA
provisions make immunity suitability the norm (28 U.S.C. § 1604). The
anomalies enumerated in the FSIA are few and do not purportedly reach
out to international human rights breaches. In these circumstances that
lack clear legislative incorporation of a human rights component into the
FSIA, the U.S. judiciary would normally choose not to interpret that
statutory perimeter so broadly as to embody jus cogens violations.'”’ The
restrictive posture taken by the bench thereby enables a foreign country
and its agency to claim impunity from their faulted wrongs by depending
on the FSIA as a readily obtainable safeguard to blunt the pursuit of civil
justice by human rights activists. Moreover, where an executive
influence is added to such subtle sovereign matters, U.S. courts would
almost always stand up for a state perpetrator in open flouting of
international human rights precepts.

For instance, in the Von Dardel case, the approval of the State
Department through a statement of interest significantly reinforced the
judicial will to qualify the U.S.S.R. for the right to maintain its sovereign
immunity.'”® The court holding, however, was made with little concern
that the unlawful imprisonment of a Swedish representative by the Soviet
Union was blatantly at odds with the long-standing security of
diplomatic personnel in international jurisprudence. In Nelson, an
American employee was allegedly incarcerated and tortured by Saudi
agents shortly after his report to Saudi authorities of the safety hazards
existing at the state-owned hospital in which he served. Again, the State
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Department’s role as a friend of the court was decisive in vindicating
Saudi Arabia’s non-compliance with international human rights norms. It
tipped the federal high court toward extricatin% Saudi Arabia from the
civil redress sought by that American victim.'”” Similarly, U.S. amicus
arguments exerted some bearing on the voting decision of a federal
appeals court, helping to produce an outcome that asserted an extension
of absolute sovereign immunity to the government of Japan and deprived
former “comfort women” of any appropriate legal recourse to amend
their decades-long grievances.”” In all likelihood, the participation of the
United States in a number of lawsuits as a co-defendant had led
adjudicating judges to side with yet other governmental wrongdoers.””!
An executive constituent likewise wielded its powerful leverage in a
head-of-state immunity case. In Lafontant v. Aristide®® (1994), legal
counsel Andrew D. Greene berated then-Haitian President Jean-Bertrand
Aristide for ordering Haitian soldiers to murder a former Haitian official
plotting a coup d’etat to prevent Aristide from taking office. In deference
to a suggestion of immunity letter sent by the State Department, Judge
Jack B. Weinstein of the U.S. District Court for the Eastern District of
New York overthrew the attorney’s allegations based on the FSIA and
the TVPA.?” The concept of head-of-state immunity provided a basis to
structure his holding in support of Aristide’s position. Judge Weinstein
noted that the Haitian government had no intent to disclaim President
Aristide’s immunity. Further, legislative history surrounding the FSIA,
together with international comity and the TVPA, nowhere signaled the
annulment of reciprocal head-of-state immunity conventionally honored
among the community of sovereign states. In Judge Weinstein’s view,
that mode of immunity controlled and patently gave legitimate heads of
state preferential treatment in legal matters. Whether Aristide ultra vires
ordered the extrajudicial killing at issue was utterly extraneous to court
analysis. Rather, Aristide as Haitian President enjoyed an inviolable
privilege to be free from any civil prosecution in U.S. courts.
Analogously, deference to an executive factor has excluded relying
on international human rights claims to fight against the impropriety of
U.S. policy formulation in the realm of national security. Crockett v.
Reagan®® (1983), Greenham Women against Cruise Missiles v. Reagan
(1985), Sanchez-Espinoza v. Reagan®™ (1985), Nicaragua v. Reagan
(1988), and Saltany v. Reagan™ (1989) stand for this class of lawsuits.
Descriptively, rights lawyers and the CCR, alongside a group of
congressmen, invoked the ATCA mechanism to outlaw the deployment
of cruise missiles in the UK. by President Ronald Reagan’s
Administration. In addition, the interventions in Central America and the
bombing of Libya during the Reagan years came under legal attack. To
establish the validity of their ATCA litigation, human rights activists
predicated their arguments chiefly on: the 1899 and 1907 Hague
Conventions, the 1925 Geneva Protocol, the Nuremberg Principles, the



U.S. Human Rights Litigation since World War Il 49

Genocide Convention, the Treaty of Washington, the U.N. Charter, and
the OAS Charter.

In response, U.S. courts espoused different legal formulas to throw
out those international lawsuits. The barriers broadly included: a political
question, the last-in-time doctrine, the non-self-executing thesis, the act
of state, head-of-state immunity, sovereign immunity, and presidential
immunity inherently flowing from his constitutional power to command
the U.S. armed services.””’ In the Nicaragua v. Reagan case, the District
of Columbia Circuit Court connoted yet another dualist notion by which
to abdicate from examining the legality of President Reagan’s secretive
foreign affairs intended to bring down the leftist government of
Nicaragua. The concept reasoned by the D.C. Circuit was that all ICJ
decisions, including its 1986 judgment voiding U.S. clandestine aid
activities in Nicaragua, only “operate[d] between and among [national]
governments.””” They were not enforceable by private individuals
against their own national government in U.S. courts.

Reviewing this chapter in tandem with its predecessor swiftly makes
us draw a striking distinction regarding international legal application
between democratic societies in Europe and the United States. In the
former, human rights practices are progressively gravitating toward a
concept of monism that includes supranationalism. Contrastingly, U.S.
courts have been more prone to disavow international law and
dispositions either as a rule of decision or as a complement to municipal
law constructions. This phenomenon was especially salient in those cases
lacking political endorsement from decision makers. Besides that
executive element, some examined cases appeared to show other
revelations that legal and attitudinal components were not without a
certain sway over litigation outcomes in U.S. courts.

Here, two overriding correlated questions arise accordingly. Which
of the aforementioned three constituents is of the most significance in
construing U.S. judges’ decision-making processes? And, to what extent
are human rights activists’ litigation strategies able to improve in order to
accelerate the pace of moving the United States into shoring up today’s
globalization of justice? To answer those questions, this work elects to
apply the legal-centered paradigm as an approach to exploring a string of
cases associated with juvenile and foreign national executions as well as
Haitian and Cuban refugees. Before entering into that legalistic inquiry,
it is essential to first survey all pertinent international law (in Chapters 3
and 5) so as to set up a line of yardsticks against which to judge the
propriety of U.S. court decisions on human rights issues. At the same
time, the chapters demonstrate how U.N. and Inter-American human
rights bodies embarked on their policy making of creating international
rules as a result of interest articulation/aggregation by human rights
activists.
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CHAPTER 3:
Death Penalty 1: International

Norms and Enforcement

In the years immediately following World War II, a vast majority of
countries deeply believed in the deterrent value of employing the death
penalty in domestic criminal justice systems. This mainstream perception
was correspondingly projected in a series of international actions against
war criminals at the Nuremberg and Tokyo trials as well as the drafting
sessions of the Genocide Convention.' To ensure the operation of the
death penalty by member countries in a fair and impartial manner, human
rights treaty negotiators later laid out a panoply of procedural safeguards
for the benefit of capital offenders such as legal representation, the need
for a death sentence to be judicially certified, and the chance for the
condemned to seek a pardon or commutation and a stay of execution
pending remedial proceedings. Yet, over time, the concept of capital
punishment, under the influence of international progress on the subject
of human rights, has incrementally evolved from recognition of the
mechanism as an appropriate sanction to the current near-universal call
for its revocation.

TREATIES AND CUSTOMARY NORMS
Global Sources

The Universal Declaration of Human Rights

During the drafting of Article 3 of the UDHR, lengthy debates arose
among delegates over whether to make capital punishment an exception
to “the right to life.” Pursuant to advice from Eleanor Roosevelt and
Rene Cassin, the U.N. General Assembly determined the right to life in
categorical terms with no reference to the death penalty for the purpose
of keeping pace with the nascent movement toward abolitionism at the
time.” Since then, Article 3 of the UDHR has constantly provided crucial
normative guidance on the use of the death penalty for multilateral treaty
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prescriptions that subsequently emerged in the ICCPR and the European
and American Conventions.

The four Geneva Conventions

While vitiating capital punishment in times of peace, major abolitionist
treaties on international and regional planes are largely amenable to its
tentative revival in wartime. As a result, humanitarian law charac-
teristically functions as a complementary instrument in supervising the
due treatment of condemned civilians and war prisoners in the course of
international and internal armed conflicts.® Above all, the Fourth Geneva
Convention in Article 68(2) emphatically contributes an abolitionist tone
to the death penalty system by encouraging States to halt death penalty
implementation in peacetime so as to shield their nationals from being
potentially executed by an occupying power should their territory be
subjugated by outsiders.*

The International Covenant on Civil and Political Rights

At the Third Committee of the U.N. General Assembly meeting for the
negotiations on the International Covenant on Civil and Political Rights
(ICCPR), Uruguay and Colombia propounded an abolitionist approach
with solid concurrence from no more than four countries—Finland,
Panama, Peru, and Ecuador.’ Rather, most governments in attendance
preferred inserting a capital punishment phrase into the right to life
clause of the Covenant in reaction to the then worldwide reality in favor
of execution. In its contemporary compromise fashion, the Covenant,
however, anticipates the removal of the death penalty in the long run by
calling for member countries not to invoke its Article 6 as an apologetic
weapon to postpone or exclude any abolitionist practice.® Additionally,
the Covenant limits the death sentence to the most serious crimes (Article
6(2)) and forecloses its imposition on pregnant women and delinquents
under age 18 (Article 6(5)).

According to Article 4(2) of the Covenant, in no event can
contracting countries derogate from their obligations to the edicts in
Article 6. Although the Covenant is silent on the issue of treaty
reservations, the Human Rights Committee strongly opposed any manner
of circumvention from the power of Article 6(5) in light of its stipulation
bearing customary legal status.” Because the ICCPR was conceived as
running counter to the goal of Article 3 of the UDHR, a group of
abolitionist countries from Latin America and Western Europe continued
to advocate for the unconditional right to life on distinct U.N. fronts.®
The fruit of that campaign finally ripened in the form of the U.N.
Safeguards and, more conspicuously, the Second Optional Protocol to
the ICCPR.
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The U.N. Safeguards

In the early 1980s, the U.N. General Assembly and its Sixth Congress
entrusted the Committee on Crime Prevention and Control with the task
of refining the content of Article 6 in the ICCPR.” To achieve that end,
since its March 1984 meeting the Committee has embraced an array of
resolutions designed to strengthen various aspects of the Covenant’s
death penalty provisions.

The first product of this kind was the Safeguards Guaranteeing
Protection of the Rights of Those Facing the Death Penalty."’ Largely
inspired by Covenant Articles 6, 14, and 15, the document identifies the
scope of “most serious crimes” as “intentional crimes, with lethal or
other extremely grave consequences.” Further, the U.N. Safeguards
prohibit mothers of young children and the insane from being sentenced
to death and mandate the execution of death row inmates to take place
only based on “clear and convincing evidence” of guilt and with the
minimum possible suffering. In order to influence the U.S. Supreme
Court’s upcoming deliberations on Penry v. Lynaugh'' (1989), the Crime
Prevention Committee took a move forward in 1988 by including the
mentally retarded into the protected categories of persons under the
Implementation of the Safeguards.'> Despite its failure to assign a
definite age for the elderly, the Committee nevertheless asked U.N.
members to set a maximum age beyond which application of the death
penalty would be eliminated outright. In 1996, the renamed Commission
on Crime Prevention and Criminal Justice placed a notable emphasis on
the viability of relying on the U.N. Standard Minimum Rules to manage
the treatment of capital malefactors.”® Overall, these U.N. resolutions,
although non-binding in substance, are conducive to shaping and
fortifying customary international norms in the death penalty sphere.'*

The Second Optional Protocol to the ICCPR

Amid the Crime Prevention Committee’s elaboration on the capital
standards of the ICCPR, the U.N. Sub-Commission on Prevention of
Discrimination and Protection of Minorities began working on a treaty
aimed at essentially extirpating use of the death penalty globally." After
years of research on this question by Special Rapporteur Marc Bossuyt
(1984-1987), the Second Optional Protocol to the ICCPR was formally
passed by the General Assembly on 29 December 1989 and came into
effect on 11 July 1991.

As the first universal abolitionist treaty, the Second Optional
Protocol in Article 2 nonetheless permits party members, at the time of
ratification or accession, to announce their retention of the power to
resume capital sanctions during international armed conflict. The death
penalty implemented in that context is confined to the most egregious
military crimes such as espionage, acts of sabotage against military
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installations, or intentional offenses incurring one or more casualties as
provided by Article 68(2) of the Fourth Geneva Convention.'® An effort
to bring about a large number of ratifications was the driving force that
spurred the introduction of conditional abolitionism into Second Protocol
Article 2 by Mr. Bossuyt. Yet, in view of Article 6(1) of the Second
Optional Protocol and Article 6(2) of the ICCPR, contracting countries
must carry out the military death penalty in line with due process
safeguards as differently set forth in the ICCPR and the Geneva
Conventions."’

Other Abolitionist Instruments

The abolitionist concept has routinely taken root in international
instruments covering the creation of war crimes tribunals. The statutes
for the second generation of international ad hoc and permanent criminal
courts unequivocally reject any possibility of using capital sentences to
punish the most nefarious convicts in the world."® Lobbied by the
European Union (EU) and other abolitionist countries as well as NGOs,
the U.N. Human Rights Commission has since 1997 brought this subject
matter recurrently to international notice.'” It appeals for a worldwide
moratorium, in anticipation of engendering a climate of support
eventually leading to national eradication of death penalty policies
through that phasing-out process.

Specialized U.N. Treaties

Elsewhere, international society has developed several thematic treaties
instrumental in protecting the welfare of persons facing capital charges
and on death row, such as the 1963 Vienna Convention on Consular
Relations. Its Article 36(1)(b) and (c) spells out a set of benefits applied
to alien offenders and their home governments: consular notification and
communication. Indeed, consuls or consular employees in the capacities
of delegates of a sending country are the intended candidates of
privileges and immunities in the Convention. However, non-consular
foreign defendants, including those condemned to death, may rightfully
invoke Convention Article 36(1)(b) to launch an attack on the defective
criminal procedures that they underwent in a receiving country. Under
Article 36(1)(b), a host country is obligated to speedily inform an alien
arrestee or detainee of the right to consular access and, pursuant to his or
her wishes, also allow for timely contact with the responsible consular
officer. In turn, the representative consul has a corresponding right
grounded in Article 36(1)(c) to pay regular visits to the charged foreigner
and to supply all necessary legal assistance in the upcoming proceedings.

The formulation of Article 36(1)(b) is attributed to an
accommodating effort made between countries which insisted on
automatic consular notification by a receiving country and those which
saw such a compulsory clause as unachievable in a pragmatic sense.”’
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The opposition camp raised a number of specific concerns to undergird
their view. For instance, they felt there was a privacy obligation to revere
the will of an alien detainee as to whether or not to reveal the fact of the
detention to the home consulate. In addition, keeping consulates posted
of every arrest might put a massive burden on a host country. For the
dissenters, it was preferable to place the consular advice issue in a human
rights treaty, given that the issue was characterized as part of due
process, the enforcement of which was important throughout the criminal
justice proceedings. Furthermore, some of the Convention delegates
were skeptical that a host country would truthfully conduct the
notification requirement and, subsequently, honor that detained alien’s
petition for consular help. Regardless of their awareness of this legal
loophole, the negotiators struck a final version of Article 36(1)(b) that
fell short of taking any precautionary steps to do away with such
potential abuses.

Surprisingly, they provided for access to consular aid solely on the
condition of an accused alien’s own request. In the last sentence of
Article 36(1)(b), the treaty delegates, however, demanded that a host
country apprise a foreign detainee without delay of the right to have his
or her consulate notified of the detention. The main purpose of Article
36(1)(b) is to warrant that an alien arrestee or detainee will always
receive evenhanded procedural treatment in foreign lands by virtue of the
treaty-sanctioned consular support. Simultaneously, the treaty
prescription licenses a sending country via its consular officers to
actually monitor the situation its imprisoned citizen has encountered
abroad. As noted below, it was violations by the United States of Article
36(1)(b) and (c) that compelled condemned foreigners along with their
home governments to put the issue not only before U.S. courts but also at
the center of international attention.

Next, Article 5(a) of the International Convention on the Elimination
of All Forms of Racial Discrimination  (hereinafter the Racial
Convention) entitles everyone to the right to claim equality before the
law without any adverse distinction based on race, color, or national or
ethnic origin. Convention Article 2(1)(c) urges States parties to overhaul
on a periodic basis their laws and practices that may call forth “the effect
of creating or perpetuating racial discrimination.” When examined
jointly with the Convention definition of racial discrimination in Article
1(1), it becomes obvious that the Racial Convention equips municipal
courts with rather lenient standards—purpose (intent) or effect—for
determining the existence of racial stereotypes in criminal justice
proceedings alleged by ethnic minorities under sentence of death.?'

In other words, to measure up to the Convention-set demarcations of
discrimination, all that a death row inmate needs to do is to convince
judges by adopting the following method for evidentiary substantiation: a
country’s (facially neutral) laws or practices in the capital justice system
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have caused statistically significant harm in sentencing outcomes against
his or her race.”” Beyond that task, it is needless for the inmate concerned
to continue by bearing out whether or not the disputed laws or practices
are deliberately legislated or performed to the detriment of his or her
interest. Once a prima facie case of racial disparity prevails, the burden
of proof immediately shifts to responsible administrators. In order for the
inmate’s claim to be disproved, the authorities must establish that their
reason for maintaining the charged capital policies takes precedence over
the imperative of suppressing discrimination pursuant to the Racial
Convention.

While conceding the legitimacy of structuring a treaty reservation,
the Racial Convention in Article 20(2) stringently overrules qualifying
the treaty power in a manner incompatible with the object and purpose of
the Convention. As discussed below, from the separate perspective of jus
cogens, the prohibition against racial prejudice doubtless binds the
community of nations at all times, including states of war or any other
form of national emergency.

The third keynote treaty presented here is the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (hereinafter the Torture Convention). In earlier days, U.N.
and regional human rights systems did not actually consider the death
penalty to rePresent one type of “cruel” punishment as denoted in the
Convention.” From the late 1960s onward, some human rights forums—
the U.N. Human Rights Committee and the European Court of Human
Rights—nonetheless commenced exploring the reach of the normative
cruelty bar in the context of the death penalty. The underlying stimulus
for this inquiry was related in part to one particular vision then
dominating among party members to the ICCPR and the European
Convention for the Protection of Human Rights and Fundamental
Freedoms. In the majority’s perception, an international right to life
provision did not essentially forbid national recourse to the ultimate
drastic measure against criminal defendants, leaving no room for tackling
certain capital-related matters with clear human rights implications such
as methods of execution and the death row phenomenon. Out of that
shared concern, the U.N. and European human rights institutions
methodically generated a line of instructive case decisions in favor of
death row inmates that rested on the theory of cruel, inhuman, and
degrading treatment or punishment. The topics addressed spanned the
use of the gas chamber for execution” and a delayed notification of
reprieves” to the protracted death row ordeal.”

At first glance, the Torture Convention is seemingly foreign to the
administration of the death penalty because Article 1 purely confines the
meaning of official torture to an act other than “pain or suffering arising
only from, inherent in or incidental to lawful sanctions.” Yet, a reading
of Convention Articles 1(1) and 16(1) together immediately reveals a
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rendering starkly contradictory to that direction of interpretation. This is
because the Torture Convention in Article 16(1) also bans “other
[official] acts of cruel, inhuman or degrading treatment or punishment
which do not amount to torture as defined in [A]rticle 1.” Such a
perspective is reinforced by the development that a sizable number of
countries have associated the Convention norms with capital punishment
issues in their periodic reports to the Committee against Torture. So too
is the decision of Soering v. United Kingdom and Germany*’ (1989),
handed down by the European Court of Human Rights (ECHR), which
found prolonged death row incarceration to be inhuman or degrading
treatment. Soering lends substantial weight to the advocacy by the
human rights community that the death row phenomenon is
uncompromisingly barred by international law.

Taken collectively, the described events have driven the United
States to be all the more certain that the jurisprudence germinated from
the U.N. Torture Convention may someday invite a deluge of litigation
targeting its oft-criticized domestic death penalty system. To stave off
such recognized potential counteractions from abolitionists, the U.S.
government turned to relying on the famous “Soering understanding,”
alongside another general reservation, to narrow the Torture Convention
language so as to be read exclusively in its own constitutional light.
Despite the U.S. intent to truncate the full force of the Torture
Convention by way of Senate-crafted restrictions, according to
Convention Articles 1(2) and 16(2), its definitions are to be applied
without prejudice to any wider applications contained in other
international or municipal provisions. On this principle, the Convention’s
proscription against torture and other cruel behavior is subject to neither
cancellation in a state of public emergency nor limitation at the time of
ratification.”®

Fourth and finally, Article 37(a) of the Convention on the Rights of
the Child specifies juveniles under age 18 as persons secured from the
death penalty. In agreement with Article 51(2), member countries
lodging treaty reservations must pay serious heed not to detract from the
Convention’s object and purpose that underscore the overriding
importance of guaranteeing and promoting the welfare of children prior
to their coming of age. Comparable to the preceding treaty provisions
against torture and other cruel or inhuman conduct, the Child Rights
Convention in Article 41(b) also admits of the preeminence of other legal
norms over the Convention to the extent that the former “are more
conducive to the realization of [children’s] rights.” As a whole, countries
contracting to the Convention are duty-bound to spare teenage felons
from capital punishment in homogeneity with Article 37(a). Regardless
of the gravity of a national situation, no case could ever justify skirting
that treaty precept.”
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Regional Sources

The European System

The European Convention for the Protection of Human Rights and
Fundamental Freedoms was brought into effect in the early post-war year
of 1950. At that time, death penalty enforcement was rife throughout the
European continent and the memory of the execution of Nazi war
criminals remained vividly etched in the minds of Europeans.’® By
making capital punishment an exception to the right to life clause under
Article 2(1), this regional treaty draws some parallels to the ICCPR and
the American Convention on Human Rights. From a chronological
perspective, those treaties have faithfully mirrored an evolving
metamorphosis in international death penalty jurisprudence. By
comparison, the European Convention is the least advanced in the sense
that it says little about due process rights for capital transgressors, save
for declaring that the death sentence must be underwritten by a court of
law.’! Accompanied with these deficient procedural references, the
Convention was additionally unable to juxtapose youngsters, pregnant
women, and the elderly as a cluster of protected persons to be altogether
excluded from capital procedures. The inability of the Convention to
recount capital safeguards at full length in Article 2(1) is quite
understandable given that international discussions on these issues were
sporadic at best during the early post-war years when the Convention
was drafted and came into being.

Yet, Article 15(2) of the European Convention points to Article 2 as
one of a small number of non-derogable rights acknowledged in the
Convention that are categorically inviolable even if member States are on
the verge of or under extraordinarily urgent national crises. The sole
permissible deviation from the Article 2 provision is a scenario of
“deaths resulting from lawful acts of war.” Since a range of procedural
principles connected with capital punishment is securely granted under
the Geneva framework of humanitarian law,’ it is plausible to maintain
that the requirement in Article 2(1) for minimal death penalty
proceedings cannot in any way be reduced to nullity on the plea of
international or internal armed strife. Another noteworthy question
concerns reservations. Here, the answer lies in European Convention
Article 64, which strictly rejects the making of “reservations of a general
character” by contracting members that would materially eviscerate the
Convention’s intended purpose of safeguarding individual basic rights
and freedoms.

The final issue regarding the European Convention is whether or not
its Article 3 prohibition on torture or inhuman or degrading treatment
avails itself in the context of capital punishment. In Soering, the ECHR
impugned the overtures made by Amnesty International (Al) that the
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death penalty system per se encroached on Article 3 of the European
Convention.” By looking at the Convention’s drafting history and its
Protocol No. 6, the European Court instead insisted that the construction
of Article 3 be made in harmony with Article 2(1), which recognizes the
legitimate use of the death penalty. In spite of the Court’s refusal to
quash the capital machinery on Article 3 grounds, the death row
phenomenon nevertheless was adjudged to be contrary to the prohibition
of Article 3 against inhuman and degrading treatment. This was because
inmates on death row constantly undergo years of extended
incarceration, with anxieties and anguishes repeatedly falling upon them
while living in the shadow of impending execution.

Again, as in the case of Article 2(1), the authority controlling a
derogation or reservation to Article 3 comes from Articles 15(2) and 64
of the European Convention. Under Article 15(2), no derogation from
the ban in Article 3 against torture and inhuman behavior is acceptable.
And, under Article 64, any parties wishing to formulate reservations to
Article 3 must not take a blanket approach so as to abridge any essential
part of Convention governance on human rights and freedoms.

Insufficient as the European Convention is in mapping out capital
safeguards, its ensuing enacted Protocol Nos. 6 and 13 speak volumes
for the manner in which European capital jurisprudence has over time
dynamically progressed into the most sophisticated in the world. Acting
as a paradigm for the U.N. and the Organization of American States
(OAS) to construct their later individual equivalents, Protocol No. 6 of
1983* marked the first treaty to advocate the cessation of the death
penalty multilaterally. To promote active endorsement by the members of
the Council of Europe, Protocol No. 6 in Article 2, however, barred the
infliction of capital punishment in peacetime alone. It leaves treaty
members some measure of latitude to legislate away abolitionist
undertakings made in normal times for a category of crimes “committed
in time of war or of imminent threat of war.”

Apart from those two designated junctures for capital administration,
Article 3 of Protocol No. 6 stringently forbids treaty contractors to
reinstate capital practices during “other public emergency threatening the
life of the nation” by the strength of the derogation clause in Article
15(1) of the European Convention. Moreover, Article 4 of the Protocol
flatly bans any reservation based on Article 64(1) of the European
Convention to alter its abolitionist substance. Yet, a State party may
make use of the Protocol’s Article 5 to proclaim that the death penalty be
ruled out nowhere but in certain parts of its territorial domain. With
regard to the severity of criminal elements and time frames admissible
for death sentences, certain discrepancies are detectable between the
U.N. Second Optional Protocol and Protocol No. 6. The former limits the
enunciation of capital punishment by a reserving country to nothing but
“a most serious crime of a military nature committed during wartime.”*’
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The latter gives sovereign parties an imprimatur to “make provision in its
law for the death penalty in respect of acts committed in time of war or
of imminent threat of war.”*

To answer the growing support from Council of Europe members
for an absolute abrogation of capital punishment, the Council’s Steering
Committee for Human Rights embarked on drafting Protocol No. 13. On
1 July 2003, the Protocol’’ finally entered into full effect after nearly two
decades of limited abolitionism in European democracies. It outlaws the
invocation of the death penalty as a punishment mechanism in all
circumstances, thereby filling the void long left by Protocol No. 6 that
conceded its revitalization “in time of war or of imminent threat of war.”
Meanwhile, the Council of Europe has energetically engrafted the idea of
progressive abolitionism into its entire region by committing member
applicants at a minimum to espousing Protocol No. 6 and suspending all
domestic executions as a prerequisite for admission to any Council
activities.*® The Council agenda on the eradication of capital punishment
also remarkably stretches well beyond the zone of Europe. By constantly
declining the surrender of alien criminal fugitives to capital trials in their
home countries, the Council members are intent on thrusting retentionists
in other regions into fundamental policy reform away from the
employment of the death penalty.

The American System

Adopted a few months ahead of the UDHR, the American Declaration of
the Rights and Duties of Man impliedly couches a conviction of
abolitionism in Article I, after its drafters consulted the proposed text for
the UDHR as approved by the U.N. Human Rights Commission. In its
original perception, the OAS treated the American Declaration as
nothing more than a non-binding hortatory document. Through the
Statute of the Inter-American Commission and amendments to the OAS
Charter, however, the Declaration has gradually evolved into an
instrument that authoritatively delineates the contours of individual
human rights to be followed by the USA and other OAS members not
parties to the American Convention.*’

Another cardinal instrument coping with human rights for the
Western Hemisphere is the American Convention on Human Rights.
Article 4 of the American Convention tracked commensurate provisions
in European and U.N. treaties by laying down capital punishment as a
lawful exception to the right to life. Dissimilar to the European
Convention, both the ICCPR and the American Convention demand that
pronouncing capital punishment must be limited to individuals other than
pregnant women and juveniles and only for the most serious crimes. As
the most refined among the three, the American Convention uniquely
disqualifies the elderly over age 70 from being sentenced to death. In
echoing a hemispheric time-honored tradition of protecting asylum
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seekers fleeing political persecutions, OAS member States additionally
proscribe in the Convention the levying of death sentences on political
offenders.*’ Let us take a closer look at the American Convention and the
ICCPR. Some degree of differentiation is swiftly discernible between
these two more evolved human rights treaties. The American Convention
in Article 4(3) expressly bans abolitionist countries from reverting to
their past paths of embracing capital punishment policies, while the
ICCPR avoids any such recommendation. Rather, the 1966 U.N.
Covenant pleads with contracting countries not to capitalize on its Article
6 as an excuse for retentionism on account of that provision’s want of a
thoroughgoing renunciation of the death penalty.

Under Article 27(2) in the American Convention, a State party is
enjoined from obviating the above Article 4 mandates even “in time of
war, public danger, or other emergency that threatens [its] independence
or security.” As far as the power of a reservation goes, the Inter-
American Court of Human Rights has determined that any truncation of
Article 4 must not deviate from the Convention’s pursued goal in the
realization of international human rights justice for its regional peoples.*’

The advent of the Protocol to the American Convention on Human
Rights to Abolish the Death Penalty*’ constitutes another memorable
milestone by moving the region’s human rights regime a step closer to
the idea of abolitionism. As early as 1969 when the American
Convention was formally sponsored at San Jose, Costa Rica, a few pro-
abolitionist delegates concurrently issued a declaration evincing their
desire to promote the creation of a hemispheric abolitionist protocol in
the future.” The statement in support of rescinding the death penalty in
Latin America quickly stimulated both the U.N. and the Council of
Europe to follow its lead. Despite the unmitigated enthusiasm revealed
by some participants in the San Jose conference, the Inter-American
system, however, was several years behind its European counterpart in
heading in that direction.

In summary, Protocol No. 13 has so far exemplified the most
consummate code ever completed in human history that unyieldingly
overrules applying the death penalty as a tool of criminal retribution and
deterrence. In antithesis, the other three abolitionist protocols all
uniformly manifest signs of tolerance with regard to national resurrection
of the sentence of death during a state of war. The U.N. Second Optional
Protocol and the Inter-American Protocol nonetheless are slightly
heterogeneous from their European counterpart in one sense. Both expect
ratifying countries to terminate death penalty enforcement on all
occasions unless they particularly convey their wish to resume its
wartime employment at the moment of ratification or accession. Along
with that common thread between the two, the Inter-American Protocol
in Article 2(1) roughly duplicates the language of its U.N. analogue by
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limiting a reserving country to executing the death penalty in wartime
solely for “extremely serious crimes of a military nature.”

The African System

The 1981 African Charter on Human and People’s Rights provides for
the right to life under Article 4 but makes no reference to capital
punishment. In theory, subsidiary sources such as the UDHR and the
ICCPR may assist in ascertaining the legitimacy of making a reservation
or derogation to Article 4. This rationale flows from Article 60 of the
African Charter, which instructs the African Commission on Human and
People’s Rights to “draw inspiration from international law on human
and peoples’ rights.” Another treaty relevant to administering the penalty
of death in Africa is the African Charter on the Rights and Welfare of the
Child.** In that Charter, Articles 5(3) and 30(e) make clear that death
sentences must never be pronounced on minors under age 18, expectant
women, or mothers of infants and young children. Similarly, pursuant to
Charter Article 46, the Charter’s Committee of Experts is empowered to
“draw inspiration from International Law on Human Rights” for its
deliberations.

The Arab System

Currently, the Islamic regime on human rights remains fairly primitive in
its formation. As the region’s single treaty extending to the matter of the
death penalty, the 1994 Arab Charter of Human Rights®® in Article 10
legitimates the use of capital punishment for “the most serious crimes.”
On the other hand, it invests persons convicted of capital crimes with the
opportunity to seek pardon or commutation of their sentences. Moreover,
the Charter’s Articles 11 and 12 solidly repudiate the condemnation to
death of a category of prescribed persons: political offenders, children
under age 18, pregnant women, and nursing mothers for a reprieve of up
to 2 years from childbirth. As of 27 June 2004, none of the League of
Arab States’ 22 participants had ratified the Arab Charter. Instead, under
the assistance of international experts and NGOs, the League is in the
process of re-drafting the Charter with an eye to bringing it to a new and
higher level that would be more consistent with major U.N. human rights
norms.

Customary Norms

The topics under review in this section are systematically divided into:
the capital sentencing bar for juveniles, due process safeguards, the
prohibition of torture and cruel treatment, and the sanction against racial
discrimination. As the following accounts indicate, each of the four has
matured into the status of international customary law.*’
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Juvenile Death Penalty

Throughout the 1990s, a small minority of countries were documented as
the few intransigents on earth regularly meting out death sentences
against juvenile convicts: China, Congo, Iran, Nigeria, Pakistan, Saudi
Arabia, Yemen, and the United States.** Eventually, all of them would
either legally or practically invalidate the execution of juvenile offenders
within their jurisdictions. Aside from the USA and Somalia, every
country in international society has concurred in upholding the
Convention on the Rights of the Child generally and its provision on
eliminating the juvenile death penalty particularly.*’ Moreover, the
degree of unanimity is well supported by the early rulings of the Inter-
American Commission and the U.N. Human Rights Committee that
putting minors to death was utterly ill-founded and out of touch with
evolving developments under customary law.” In its later comments on
U.S. reservations to the ICCPR, the U.N. Committee impliedly stated age
18 as a customary legal barrier that needed to be first overcome before
the death penalty can be rightfully imposed.”’ However disappointing
that these remarks fell short of setting an express age of 18 as a lowest
threshold, the repudiation of juvenile death sentencing has for years
grown and elevated into a peremptory standard binding on all world
sovereigns with no possibility of accommodation. Proof that the juvenile
customary norm has been universally appreciated as having jus cogens
force can be handily gleaned from scholarly review,>* international
abolitionist instruments, and a succession of decisions enunciated by the
Inter-American Commission. For one, the constituent Rome Statute of
the ICC not merely incorporates the idea of abolitionism into its criminal
sentencing procedures. More prominently, it also sets out in Article 26
that the ICC’s authority does not extend to defendants aged less than 18
at the time that the statutorily defined crimes were allegedly performed.
Given that the ICC functions as the first global permanent tribunal to
cope with the most grievous wrongdoings in the world, it could not be
more palpable that each of its statutory regulations must be emblematic
of the effect of leading global opinion.

Due Process, Torture and Cruel Proscriptions

Alongside the universal foreclosure of the juvenile death penalty, due
process of law, and the outlawing of torture and cruel practices all are
reflected in core human rights documents, as patently depicted in
Table 3.1. Viewing these norms as customary international law, the
Human Rights Committee of the ICCPR asked treaty members not to
frustrate and dilute their legal effect via the making of reservations.”® By
the same token, the International Court of Justice thought common
Article 3 of the four Geneva Conventions that addressed, among other
concerns, torture and due process to have binding force on non-objecting
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countries as a matter of customary law.”* With exceedingly exigent
conditions in the offing or underway, those countries are still required to
honor in good faith common Article 3 as the minimum possible code of
conduct. By that logic, it stands to reason that the same guidelines are
equally apgosite in the management of national justice systems during
peacetime.”

Racial Discrimination

The historical efforts to stamp out invidious racial prejudices can be
traced back to the early nineteenth century, when Britain’s movement
was launched to counter the inglorious practice of slave trades and
slavery. At the urging of transnational abolitionists,” the British
government plunged into a decades-long crusade to fight endemic
trafficking of black Africans for enslaved labor far and wide to such
places as the Americas and West Indies.”’ Sovereign perpetrators
repeatedly were pressured into signing a series of anti-slave trading
treaties as a result of Britain’s recourse to the combined powerful
weapons of naval fleets, diplomacy, and economic incentives.

The termination of World War I ushered in an era of global resolve
to entirely eradicate that chronic misconduct worldwide by means of
international organizations. One notable example was the setting up of a
study commission by the League of Nations that resulted in the entry into
force of the Slavery Convention in 1927.** Under Article 8 of the Slavery
Convention, the Permanent Court of International Justice, an organ
independent of the League, was given authority to hear referred disputes
arising between treaty participants. Pursuant to the same treaty’s Article
7, States parties were put under obligation, through periodic reporting, to
inform the League Council of the conditions as to their implementation
of the Convention in domestic jurisdictions. Another central initiative
undertaken by the League of Nations for the purpose of vindicating
racial fairness was supporting a series of post-war minority rights
accords concluded outside of its venue by the victorious allies and some
European countries of concern to the victors. By doing so, the League
sought to forestall the latter from disrupting the rights enjoyment of their
domestic non-dominant ethnicities in the fields of religion, culture,
education, and politics.” Almost immediately, the League became an
arbitral apparatus consigned to receive complaints from underprivileged
races residing dispersedly across the European continent. The lessons of
the Holocaust learned from the macabre butchery of Jews by Nazi
Germany further elevated international willingness to safeguard
individual human rights to an all-time high, resultiné% in the direct
inclusion of the principle of equality in the U.N. Charter.

Since its creation, the U.N. has confronted a range of nefarious
countries that too often claim that the question of racism falls wholly
within the domain of their internal affairs. For instance, the U.N.
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Commission on Human Rights and its Sub-Commission were installed
with some investigative functions for keeping in check various kinds of
unequal differentiations purposely applied against minority groups at the
local level. In order to suppress and halt intolerance everywhere,
including Southern Rhodesia and South Africa, the U.N. orchestrated a
thematic focus on combating racial issues on a long-term basis.
Additionally, the global rejection of national distinctive disparities has
been solidified by the genesis of a string of human rights treaties
equipped with separate oversight mechanisms in the U.N. and regional
systems. These multilateral documents not only set forth the fiats
requiring member sovereigns to effectuate policies of racial equality in a
faithful manner. They also criminalize bias-originated actions such as
genocide and apartheid under international law. On the domestic front,
many countries affirmatively upheld the notion of equality by means of
domestic enactments. Assuredly, after a more than two-century global
mission against the once-thriving institutions of the slave trade and
slavery, the legitimacy of which was taken for granted by a throng of
obnoxious sovereigns, the canon overriding racial discrimination has
today evolved into a peremptory norm.*’

In other words, with the incredible enhancement of the global
human rights regime, the death penalty system can no longer defy a
torrent of criticism from the EU and other abolitionist countries. The
system is heavily faulted because of its flawed characteristics of
unfairness, arbitrariness, mistrial, and cruelty. In various international
and regional venues, the idea of extirpating capital punishment has
unremittingly grasped the intense attention and interest of sovereign
participants and prompted their careful study of its achievability. The
notion of abolitionism is sure to become an irresistible trend in the
modern world, especially in light of more than half the countries in the
world having already renounced the death penalty either in practice or in
law.
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Table 3-1. International law on capital punishment

Banning Death Consular Banning
Right to Life Sentencing of Notification Due Process Cruel Prison Banning
Instrument and Abolition Juveniles and Access and Equality before Law Conditions Racial Bias
Global
UDHR of 1948 3 7,8, 10 5 2,7,10
3rd Geneva 87,100, 101, 107 (capital) 3,87 3
Convention of 1949
3,82, 84, 86, 99, 102-106
(general)
4th Geneva 68(2) (implicit) 68(4) 3,75 3(1)(a), 37, 85 3
Convention of 1949
Vienna Consular 36(1)(b) and (c)
Convention of 1963
Racial Convention of 5(a) 5(a)
1966
ICCPR of 1966 6(6) (hortatory) 6(5) 6(2) and (4) (capital) 7 2(1) [part ND]*
[NR via reading] | [NR via [NR via reading] and [ND via | [NR via reading]
and [ND] reading] and 4(2)] and [ND]
[ND] 9(4), 14, 26 (general) 10(1) 26
1977 Protocol I to 77(5)
Geneva Convention
1977 Protocol II to 6(4)

Geneva Convention
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U.N. Capital 3 2,4,5,6,7,8
Safeguards of 1984
Torture Convention 16(1) [NRand
of 1984 NDJ’
U.N. Capital 1(a) and (b)
Safeguards of 1989
Child Rights 37(a) 12(2), 37(d) 37(a) 2(1) [part NDJ*
Convention of 1989 [NR and NDJ* [NR and ND]*
37(c)

1989 Second
Optional Protocol to
ICCPR

1

exception: 2
(wartime revival
via a reservation)

1993 Statute of
ICTY

24(1)

1994 Statute of 23(1)

ICTR

U.N. Capital referring to U.N. Standard
Safeguards of 1996 Minimum Rules

1998 Statute of ICC | 77
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Table 3-1, continued

continued
Banning Death Consular Banning
Right to Life Sentencing of Notification Due Process Cruel Prison Banning
Instrument and Abolition Juveniles and Access and Equality before Law Conditions Racial Bias
Regional
European— 2(1) (capital) [ND via 15(2) 3 [ND] 14
European and humanitarian law]
Convention of 1950 5(2)(3)(4), 6(1)(3), 13
(general)

1983 Protocol No.6 1

exception: 2

(wartime)
2002 Protocol No.13 | repeal at all times
American— I II, XVIII, XXV, XXVI XXV, XXVI I
American
Declaration of 1948
American 4(3) (no revival) | 4(5) 4(2) and (6) (capital) [NR via | 5(2) 1 [part ND]*
Convention of 1969 | [NR via reading] | [NR via reading] and [ND via 27(2)] [ND]

and [ND] reading] and 24

[ND]

7(4)(5)(6), 8, 24, 25 [part ND]"
(general)
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1990 Protocol to
American
Convention

1

exception: 2
(wartime revival
via a reservation)

African —
African Charter of
1981"

4

3,7(1)

2,3,19

1990 African Charter
on Rights and
Welfare of Child

5(3)

Arab-
1994 Arab Charter of
Human Rights

[NR]: a non-reserved norm at the time of treaty ratification.

[ND] non-derogable in times of official public dangers.
In light of Article 4(1) of the ICCPR, discrimination on the limited grounds of race, color, sex, language, religion or social origin is intolerable even in
times of public emergency, cf., ICCPR, art. 2(1) (particularizing a wider range of disparity).

b NR and ND are in accordance with the Human Rights Committee’s comment and the ICCPR, see Article 16(2) of the Torture Convention.
¢ NR and ND arises from the Human Rights Committee’s comment and the ICCPR, refer to Article 41(b) of the Child Rights Convention.

4 Ibid.

¢ A derogation is partially restricted on the basis of the ICCPR, see Article 41(b) of the Child Rights Convention.

f According to the Inter-American Court, at a minimum Articles 7(6) and 25(1) (the right to simple and prompt recourse to a competent court) fall
within the meaning of Article 27(2) “judicial guarantees essential for the protection of [non-derogable] rights” and thereby are not susceptible of
cancellation in time of official emergencies, see Habeas Corpus in Emergency Situations (Arts. 27(2), 25(1), and 7(6) of the American Convention on
Human Rights), Advisory Opinion, OC-8/87 of 30 January 1987, Inter-Am. Ct. H.R., Series A: Judgments and Opinions, No. 8(1987), in Elizabeth A.
Faulkner, “The Right to Habeas Corpus: Only in the Other Americas,” American University Journal of International Law & Policy 9 (1994): pp. 659,

669-674.
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Table 3-1, continued

While Article 1 sets forth a list of more wide-ranging prohibited grounds of discrimination, Article 27(1) regards a derogation as invalid purely for
distinction based on narrower causes of race, color, sex, language, religion or social origin.

The African Charter does not introduce a general derogation clause. But, its Article 60 provides that: “The Commission shall draw inspiration from
international law on human and people’s rights.” So far, it remains unknown whether the African Commission and Court will follow the list of non-
derogable rights laid out in U.N. treaties for future decisions, see Buergenthal, International Human Rights in a Nutshell, p. 176.
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INTERNATIONAL REMEDIES

Since the United States does not recognize the competence of human
rights treaty institutions to deal with private petitions,”* international
legal avenues accessible to persons sentenced to death in the United
States are very limited. In fact, after exhausting judicial relief in U.S.
courts, human rights activists representing condemned offenders are
entitled to lodge individual complaints with only two human rights
bodies on international and regional levels: the Inter-American
Commission on Human Rights (IACHR) and mechanisms within the
U.N. Commission on Human Rights. However, concerned States parties
may also utilize the Inter-American Court of Human Rights and the
International Court of Justice as ideal forums to seek an advisory opinion
or an international judgment in support of their positions.

The U.N. Commission on Human Rights and its Special Rapporteur
on Executions

Private communications addressed to the Human Rights Commission
must satisfy the condition of “a consistent pattern of gross and reliably
attested violations of human rights” and be examined under the
confidential 1503 procedure.”> While the Commission’s mandate under
this procedure focuses exclusively on deliberating cases of massive and
widespread human rights violations, the function of the Special
Rapporteur to the Commission on Human Rights on Extrajudicial,
Summary or Arbitrary Executions does not. Established in 1982 by the
Commission on Human Rights and given a broadened mandate in 1992
to investigate all forms of violations of the right to life, the Special
Rapporteur on Executions is entitled to receive individual complaints so
as to facilitate

examin[ing] situations of extrajudicial, summary or arbitrary
executions and...submit[ing] on an annual basis his findings,
together with conclusions and recommendations, to the
Commission on Human Rights, as well as such other reports as
the Special Rapporteur deems necessary in order to keep the
Commission informed about such serious situations of
extrajudicial, summary or arbitrary executions that warrant its
immediate attention.**

This individual petitioning process was triggered by attorneys
Robert F. Brooks and William H. Wright, Jr. from Hunton & Williams.
Following a failed appeal in Murphy v. Netherland, 116 F.3d 97 (4th Cir.
1997), these counselors turned to U.N. Special Rapporteur Bacre Waly
Ndiaye for charging the U.S. government with ignoring the treaty rights
of consular notification and assistance in prejudice of their client Mario
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B. Murphy and other foreigners confined on death row nationwide.”> A
similar action was taken by Amnesty International as well.®® The result
was the inclusion by Ndiaye of material critical of the United States’
consular treaty breaches in his mission report to the U.N. Commission.

The Inter-American Commission on Human Rights

As an OAS member that is not a party to the American Convention, the
United States is duty-bound to accept the jurisdiction of the Inter-
American Commission on Human Rights (IACHR) rather than that of
the Inter-American Court.”” For this reason, human rights activists have
filed a series of petitions on behalf of condemned persons seeking
rulings from the IACHR. In acting on human rights advocates’ cases, the
Commission may opt to invoke the force of Article 25(1) in its Rules of
Procedure, requesting precautionary measures from the USA with the
aim of putting off the execution of the petitioners pending deliberation
on the merits of the claims.®® In the final substantive stage, the
Commission has the authority to compile its findings, conclusions, and
recommendations in a report to the accused State party, for example, the
United States in death penalty cases, based on the alleged violations of
the American Declaration. If the United States is later found responsible
for ongoing deviations from these recommendations, the Inter-American
Commission may decide to publish the report and transmit its decision on
U.S. infringements to the OAS General Assembly.

Unfortunately, the OAS General Assembly has typically
demonstrated lukewarm interest in bringing transgressing countries back
to the compliance track. And, on no account can the contested cases
presented against non-parties to the American Convention proceed
forward to the phase of the Inter-American Court.”” As a consequence,
when facing accusations by human rights activists before the
Commission, the United States at worst begets a public censure without
necessarily being constrained to correct its international breaches
domestically. Although the Inter-American Commission exerts little
obligatory effect on U.S. authorities, human rights defenders nonetheless
have continued resorting to the Commission as an instrument for
exposing U.S. capital defaults to the international limelight. By taking
action in this way, human rights advocates anticipate that their cases will
receive favorable publicity resulting in clemency of their clients, or that
the U.S. movement toward abolition of the death penalty will be
strengthened by the Commission’s critical reporting. Moreover, in their
calculations, this petition campaign may help build up favorable
precedents in furtherance of prospective wins in the Inter-American
system and elsewhere.

Roach and Pinkerton v. United States (1987) constituted the first
petition addressed by the Inter-American Commission against the United
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States’ death penalty policy. In that case, the lineup of human rights
defenders was composed of Professor David Weissbrodt and attorney
Mary McClymout, with co-sponsorship by the ACLU and the
International Human Rights Law Group and a separate petition from
Amnesty International. Eighteen organizations appeared as amici in
support of the complaint. At the heart of the Roach and Pinkerton case
lay a controversy over whether South Carolina and Texas could perform
the executions of James T. Roach and Jay Pinkerton in disregard of the
universal prohibition of the juvenile death penalty. By raising worldwide
awareness of detestable capital practices in South Carolina and Texas via
the IACHR and its ruling, human rights defenders attempted to widen
international pressures on “the legislatures, courts, and executives” of
retentionist U.S. states for a policy turnaround.

At the TACHR, the Commissioners noted that the principle
forbidding capital offenses for juvenile offenders, while devoid of a
universal consensus on the minimum age for death penalty eligibility,
had over the years risen to the status of jus cogens within OAS member
countries.”' As a result, a customary norm to ban the condemnation of
children to death was “emerging” in international jurisprudence.’” For all
its recognition of this rule as possessing customary legal force, the Inter-
American Commission, however, arrived at a conclusion premised on the
American Declaration. It held that the execution of Roach and Pinkerton
and the existence of divergent capital practices in U.S. states based on
varying minimum permissible ages for death sentencing were essentially
antipathetic to the rights to life and equality before the law, as stipulated
in Articles I and II of the Declaration.

On the verge of South Carolina and Texas subjecting Roach and
Pinkerton to execution, former President Jimmy Carter, the U.N.
Secretary General, and the Inter-American Commission joined the ranks
of those pleading for clemency. Brushing aside the calls for deferments,
the two states insisted on moving ahead to carry out the death sentences
before the Commission was able to finalize its decision. The publicizing
of the Roach and Pinkerton case in international and domestic arenas
nevertheless swiftly provoked the U.S. Supreme Court to grant a writ of
certiorari in Thompson v. Oklahoma™ and, for the first time, to review
the constitutionality of juvenile death sentencing within the United
States.

The second U.S. death penalty case reviewed by the Inter-American
Commission was Celestine v. United States™ (1989). In the Celestine
case, Professor Bert B. Lockwood and attorney S. Adele Shank invoked
Articles I, II, and XXVI of the American Declaration, accompanied by
statistical studies on racial discrimination in death sentencing, to form the
basis of their petition arguments. They posed challenges to the Supreme
Court’s prior holding in McClesky v. Kemp” and Louisiana’s allegedly
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race-driven infliction of the death penalty on Willie L. Celestine. During
the course of its deliberations, the Commission accorded a significant
weight to the McClesky reasoning as a basis on which to dismiss the
human rights activists’ allegations on behalf of Celestine. In the
Commissioners’ view, the cited statistical data alone did not make an
adequate prima facie showing that the U.S. authorities had instilled a
discriminatory component into their capital decision-making process.
Unable to meet the test of admissibility by failing to demonstrate
violations of the American Declaration, the Celestine case was
unsuccessful in its attempt to obtain substantive consideration by the
Inter-American Commission.

A few years after the loss in the Celestine case, human rights
activists, including Professor Lockwood, once again raised the issue of
racial bias in U.S. death sentencing decisions before the IACHR. In
William Andrews v. United States'™® (1996), Professor Richard J. Wilson,
Director of the International Human Rights Law Clinic of American
University, brought a petition to assail prejudicial criminal justice in the
state of Utah, following a request from AI USA Death Penalty
Coordinator Ashanti Chimurenga.”” Additionally, Rights International
(Francisco F. Martin) and the Center for International Human Rights
Law, Inc. (Professors David Baldus, Bert B. Lockwood, and Robert
Rosen) advanced amicus briefs articulating an objective test of tribunal
impartiality. The purport of the Andrews complaint was to amass an
international focus on the unfair trial of William Andrews and compel
the governor of Utah and the State Department to stay Andrews’
execution.

As in the cases of Roach and Pinkerton as well as Celestine, human
rights activists were unsuccessful in stalling the execution while awaiting
the TACHR’s decision. Yet, there were some crucial points
distinguishing the Andrews case from the Celestine petition. The legal
team in Andrews propitiously swayed the Commission into applying
neutral criteria based on reasonableness and the appearance of
impartiality to measure whether Utah’s criminal procedures adversely
operated against Andrews simply due to his skin color. Furthermore, the
Commission took side with Andrews predicated on a number of the
American Declaration’s clauses. The U.S. government was held legally
liable for putting Andrews through unfair judicial proceedings and
protracted torment on death row. Under Articles I, II, and XXVI of the
Declaration, this misconduct was in contradiction of the right to life, the
right to equality before the law, the right to a fair trial, and freedom from
“cruel, infamous or unusual punishment.”

On 24 May 1999, with the drafting assistance of Professor Wilson,
attorney Sandra L. Babcock and Professor William A. Schabas
approached the IACHR to redress the unjust situation of a Canadian
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imprisoned on Texas’ death row.”® The mistreated inmate in this case
was Joseph Stanley Faulder, who was convicted and sentenced to death
without ever being informed of his treaty-endowed consular rights. The
complaint attributed to the Texas authorities the injuries that Faulder had
for years undergone as a result of being denied consular notification and
access and then subjected to lengthy incarceration on death row. In order
for Faulder’s execution to be temporarily postponed during the pendency
of the Commission’s review of the merits of his complaint, Babcock
petitioned for precautionary measures. Yet, the issuance of a provisional
request by the Commission proved unavailing, when the Texas
government turned its back on that intervention by executing Faulder on
17 June 1999 despite intense protests by NGOs. The Faulder case is
currently under investigation by the Commission for admissibility
requirements.

With the arrival of the twenty-first century, the IACHR endorsed a
dense body of dispositions salutary to the enrichment of international
capital law. The controversial issues primarily centered on the juvenile
death penalty, unfair trials, and consular breaches. The first cluster of
cases lodged with the Commission involved juvenile capital punishment
and consisted of Michael Domingues v. United States” (2002), Douglas
Christopher Thomas v. United States™ (2003), Gary T. Graham (Shaka
Sankofa) v. United States® (2003), and Napoleon Beazley v. United
States™ (2003). Human rights vindicators arguing the commutation of
death sentences for the four American youths incarcerated in the United
States came from (1) Clark County in Nevada (public defender Mark
Blaskey) (Domingues at the IACHR); (2) the International Human Rights
Law Clinic at American University (Thomas); (3) the Virginia Capital
Representation Resource Center (Robert Lee) (Graham), and (4)
Sheinfeld, Maley & Kay, Austin, Texas (attorneys David L. Botsford and
Walter C. Long) (Beazley at the IACHR).

In buttressing international law-based remedies for the juvenile
complainants, the Inter-American Commission set out underlying
positions considerably apart from the ones it once articulated in the
Roach and Pinkerton case. The Commission recognized that, since the
1987 Roach and Pinkerton decision, the international protection of child
offenders from capital punishment had dynamically ripened into a rule of
not merely customary law, but one with jus cogens effect. In
international origins of law, the notion of “the age of majority” for the
purpose of death sentencing was unequivocally designated as age 18.
These observations could verifiably follow from worldwide practice and
multilateral and municipal instruments®’ that spoke to “evidence of
recognition of the indelibility of [that] norm by the international
community as a whole.”™ Given the “prevailing [global] standards of
decency” establishing the preclusion of juvenile capital punishment as
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one of international customary and peremptory principles, the
Commission without hesitation concluded that the defendant U.S.
government had acted at variance with the right to life as delimited in
Article I of the American Declaration.®

Juan Raul Garza v. United States®® (2001) stood for the second class
of recent rulings made by the IACHR in relation to capital punishment.
In that case, human rights activists®’ alleged that U.S. courts disavowed
equitable justice to a drug kingpin, Juan Raul Garza, by building his
federal capital sentence on inadmissible evidence. While insistently
rejecting the theory that Article I of the American Declaration
instructively made the institution of the death penalty per se null and
void, the IACHR affirmed that its arbitrary application was by all means
prohibited under Article 1.** By the Commission’s definition, the
circumstances of “arbitrary” might entail:

a failure on the part of a state to limit the death penalty to
crimes of exceptional gravity prescribed by pre-existing law,
denying an accused strict and rigorous judicial guarantees of a
fair trial, and notorious and demonstrable diversity of practice
within a member state that results in inconsistent application of
the death penalty for the same crimes.*

Under the first “arbitrary” parameter, the Inter-American
Commission found there existed no reasonable interpretation precluding
the United States from trying Garza on capital charges for a series of
crimes he was accused of committing in furtherance of his narcotic
trafficking enterprise. The multiple homicides perpetrated by Garza did
constitute most serious crimes, to which the operation of capital
punishment was permissible as an exceptional countermeasure. Neither
did the death penalty regime in the United States strictly fall into the
third construction of “arbitrary.” In reality, U.S. administrators
terminated a brief hiatus of capital punishment in 1976. Since then, that
drastic penal scheme has been re-activated in numerous states as a
sanction against felonious criminals, including drug-related murderers
like Garza. Sufficiently enough, such a domestic practice attested to the
consistency of the United States in its application of the death penalty
over an extended period.

Conversely, in connection with the second prong of the definition
for “arbitrary,” the Commission ruled in favor of Garza’s claims. The
focal point of controversy here was with regard to four additional prior
murders allegedly carried out by Garza outside of U.S. jurisdiction,
namely, in Mexico. Neither Mexican nor U.S. law enforcement were able
to prosecute Garza at the time he committed the crimes, the former due
to insufficient evidence and the latter for lack of jurisdiction.”® While
impertinent to the criminal charge and trial against Garza in the instant
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case, the four crimes of murder nonetheless were specially introduced by
the U.S. government as aggravating factors at Garza’s punishment
proceeding. To a significant extent, just as the prosecution intended,
these unsubstantiated offenses motivated the trial jury to pronounce a
death sentence on him. Considering this point, the Commissioners
determined that Garza had been treated unjustly in the sentencing
procedure and was not accorded the most stringent due process of law
required by international standards in cases where human life is at stake.
In the Commission’s final analysis, U.S. authorities were, consequently,
obligated to take all necessary actions to expeditiously repair their
misconduct to Garza in accordance with Declaration Articles XVIII,
XXVI, and I by commuting his death sentence.

Further, the IACHR for the first time addressed the relationship of
consular rights to the death penalty in two consular cases taken before it
by human rights advocates: the Center for Justice and International Law
(Villareal)’" and Professor John B. Quigley with attorney S. Adele Shank
(Fierro).” Both of the cases involved Mexican inmates respectively
housed in Arizona and Texas prisons as a result of committing capital
murders. Their trials were conducted without advising the defendants of
their right to seek consular assistance, as explicitly provided for in
Article 36(1)(b) of the Vienna Consular Convention . On behalf of
Mexican national Ramoéon Martinez Villareal, the complaint progressed
simultaneously on two separate legal tracks. On 16 May 1997, the very
day that the Villareal case commenced the petition process in the Inter-
American system, the government of Mexico also mounted United
Mexican States v. Woods” (1997) in U.S. federal courts. Doubtless, the
strategic plan of launching two challenges at once in different forums
was designed to boost the case publicity and enhance the possibility of
reversing the planned execution of Villareal in the state of Arizona.

Despite lacking clear-cut treaty authorization to settle the disputes
arising under the Vienna Consular Convention between States parties or
States parties versus individual citizens, the IACHR saw fit to claim
competence to handle the cases of Villareal and Fierro. The Commission
took the position that the 1948 American Declaration could only be
effectively understood by close reference to the evolving body of
international human rights law, the sources of which would come from
the provisions of other rights instruments presently dominating on
international and regional planes.”* And, Vienna Convention Article
36(1)(b) aptly served as one of those meaningful guidelines against
which to ascertain whether or not the American Declaration was violated
by OAS countries. To examine the merits of the accusations made in
Villareal and Fierro, the Commission proceeded to study the opinions on
consular rights from the Inter-American Court and the ICJ.”” The inquiry
led the Commission to conclude that the breach of Article 36(1)(b) by



78 Human Rights Litigation Promoting International Law

U.S. authorities indeed substantially undermined the capabilities of the
Mexican defendants, such as in seeking crucial evidence to mitigate the
severity of their sentences at trial. It was therefore beyond question that
such an act constituted one form of due process violation plainly banned
by Declaration Articles XVIII and XXV’ In addition, should the
United States obstinately perform the disputed executions in these
consular rights cases, it would amount to the arbitrary deprivation of the
lives of the two Mexicans in contempt of Article I of the American
Declaration.

In specific reference to precautionary measures requested by the
JACHR, the Commission in a number of the above-discussed cases
emphasized their legitimate application to all parties to the OAS Charter
without exception, including the United States.”” For its reluctance to
stay the execution of prisoners in cases brought before the Commission
in spite of interventions by regional institutions, the United States was
perceived as having materially hamstrung the investigative functions of
the Inter-American system. Relentlessly, such U.S. defiance had left the
condemned persons no chance of seeking hemispheric relief and
subjected them to perpetual and irredeemable harm. It was with this
reasoned analysis in mind that the Inter-American Commission
assertively instructed the USA to correct its defaulting of fundamental
human rights obligations incurred under the OAS Charter and the
American Declaration.

As of January 31 2005, at least six additional petitions waged by
human rights advocates in the interests of individuals sentenced to death
in the United States were pending before the Inter-American
Commission. Four of them have raised challenges against the death row
phenomenon and deficient criminal proceedings routinely overlooked by
U.S. courts.” The other two pertain to U.S. retractions from its consular
notification dut;l at the expense of the due process rights of foreign death
row detainees.”

The Inter-American Court of Human Rights

In addition to supporting individual complaints against the United States
before the regional Commission, on one occasion Mexico asked the
Inter-American Court for an advisory opinion to illuminate the issue of
its nationals imprisoned on U.S. death row absent prior consular
awareness.'*° Apart from Mexico and the United States, six other nations
in the region (Costa Rica, El Salvador, Guatemala, Honduras, Paraguay,
and the Dominican Republic) joined the advisory proceedings. The
Ambassador of Canada to the government of Costa Rica also attended as
an observer. Further, amicus declarations supporting Mexico’s position
were severally or collectively put forward by 18 Mexican and U.S. rights
advocates,'”" including legal counsel in the U.S. court cases of Faulder v.
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Johnson'” (Sandra L. Babcock), Ohio v. Loza'” (Laurence E. Komp),
and Murphy v. Netherland'® (William H. Wright, Jr.).

On 1 October 1999, the Inter-American Court published its opinion
stressing the essentiality of apprising foreign nationals of their consular
rights in the course of law enforcement on U.S. soil. Article 36 of the
Vienna Consular Convention was characterized by the Court as
indispensable, a fundamental individual right conferred upon all alien
arrestees to ensure that subsequent judicial proceedings in a host country
against them would function fairly and appropriately in concert with
international standards.'® In circumstances devoid of consular
compliance, the Court determined that levying capital punishment on
foreign nationals was synonymous with arbitrarily divesting them of
their lives, as forbidden by Article 6 of the ICCPR and Article 4 of the
American Convention.'” Moreover, by citing Article 29 of the 1969
Vienna Convention on the Law of Treaties as a commanding principle of
construction (i.e., that a treaty is binding upon each party in respect of its
entire territory), the Inter-American Court manifestly overruled national
reliance on states’ rights under a federal structure to sidetrack consular
treaty obligations.'"’

Notwithstanding its admonitory and unenforceable character, this
position of the Inter-American Court further deteriorated the already sour
relations between the USA and other OAS members accusing the United
States of recurrent consular rights violations. In fact, it dealt a serious
blow to U.S. regional leadership in the Western Hemisphere in the fields
of politics and human rights. On top of endangering its international
status, the arguments raised by the United States to defend its defiance of
consular rights would be greatly discredited in the coming litigation
initiated by human rights activists pursuant to the Court’s decision.

The International Court of Justice

Finally, another potential vehicle for remedying U.S. treaty violations is
through the International Court of Justice (ICJ). The World Court’s
judgment in contentious cases is final and not open to appeal. If one
party does not obey the Court’s issued decision, the other party may
invoke Article 94 of the U.N. Charter to press for settlement at the
Security Council. The United States withdrew its general acceptance of
ICJ compulsory jurisdiction based on the reciprocity principle under
Article 36(2) of the ICJ Statute during its legal dispute with Sandinista
Nicaragua. In spite of that rescission, the U.S. government stands no
chance of immunizing itself from some treaty-derived mandates, by
which the United States must relegate its contest with other countries to
the ICJ for compulsory disposition. Indeed, when the USA became a
party to the Vienna Consular Convention in 1969, it expressed the desire
to subordinate any differences arising from the Convention to the
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oversight of the ICJ. To this precise end, the United States additionally
ratified the Optional Protocol to the Vienna Convention on Consular
Relations Concerning the Compulsory Settlement of Disputes.'® Article
I of the Optional Protocol reads:

Disputes arising out of the interpretation or application of the
Convention shall lie within the compulsory jurisdiction of the
International Court of Justice and may accordingly be brought
before the Court by an application made by any party to the
dispute being a party to the present Protocol.

In Paraguay v. United States of America'® (1998), pro bono
attorneys at New York’s Debevoise & Plimpton''® represented Paraguay
by attacking the inability of the USA to discharge its consular treaty
commitments owed to Angel F. Breard. Regardless of urgent provisional
measures demanded by the ICJ, the defense undertook vainly to convince
the U.S. Supreme Court of the necessity to take up the Breard case and
vacate the controversial sentence of death entered and affirmed by the
lower courts.'"' Apparently feeling the heat from Paraguay,''” then
Secretary of State Madeleine Albright pleaded with the governor of
Virginia for a temporary reprieve of the execution as well. Bluntly
declining the demands for a stay, the Virginia administration insisted on
putting Breard to death as scheduled. On 10 November 1998, the ICJ
took the case off the docket under the mutual agreement reached between
Paraguay and the United States. The dramatic reconciliation came as the
U.S. embassy in Paraguay issued a public apology to the government and
people of Paraguay for omitting to apprise Breard of the consular rights
to which he was entitled.'"

The ICJ recently rebuked the United States for not halting imminent
executions in response to the Court’s provisional measures orders. In
LaGrand (F.R.G. v. U.S.) (2001), a legal team speaking for Germany,'"
including Donald F. Donovan from New York’s Debevoise & Plimpton,
took issue with the United States on consular rights implementation.
They contended that two German brothers (Karl and Walter LaGrand)
had been tried and sentenced to death without advice of their consular
rights, in violation of Article 36(1)(b) of the Vienna Convention. In the
initial stages of the ICJ proceedings, Walter LaGrand nonetheless
received a lethal injection on 3 March 1999, the same day that the Court
indicated that the United States should impose an emergency stay.

On 27 June 2001, the ICJ set forth a landmark decision identifying
several salient errors committed by the USA in the execution of the
LaGrands. The LaGrand Court first began by positing the interrelated
nature of Convention Article 36(1)(b) and Articles 36(1)(a) and (c). On
the neglect to supply the LaGrand brothers with consular information as
expressly stipulated by Article 36(1)(b), the United States concomitantly
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encroached upon Germany’s sovereign right under Article 36(1)(a) and
(c) to access and protect its citizens traveling abroad.''® These treaty
provisions specifically incorporated the right of a foreign consulate to
freely communicate with and render assistance to its nationals taken into
U.S. custody. In substance, the World Court envisaged Article 36(1) as
conferring a set of rights both on the sending country and on its citizens
that could be upheld by the former under the authority of Article I of the
Optional Protocol. As opposed to the earlier understanding of the Inter-
American Court, the ICJ stopped short of declaring that the individual
right to be advised without delay pursuant to Article 36(1)(b) had
acquired the standing of an international human right.'"”

Further, the LaGrand Court thoroughly deliberated on the subject of
procedural default, a legal barrier that frequently provided the basis for
the U.S. bench to overrule claims of consular rights violations when
raised for the first time not at trial but during the post-conviction review.
The Court recognized the adverse impact brought about by the
application of the procedural default doctrine on the ability of the
LaGrand brothers to appeal their convictions and sentences on the basis
of the consular rights violations.""® As such, its application had
unmistakably impaired the right of Germany to legally assist their
nationals in breach of Convention Article 36(2), obliging the host
country to give full effect to the rights accorded under Article 36(1).

On the question of the legal power of provisional measures, the
LaGrand Court sought guidance from the object and history of the ICJ
Statute in general and the Statute’s Article 41 in particular. Its conclusion
was that the order from the Court of 3 March 1999 to defer Walter
LaGrand’s execution was of crucial importance “to safeguard, and to
avoid prejudice to, the rights of the parties as determined by [its] final
judgment.”'"® Inasmuch as the said edict was generated pursuant to
Statute Article 41, judges sitting on the ICJ considered that the United
States was bound to promptly take all steps at its disposal to block the
execution decision made by the Arizona government, pending the
disposition of the lawsuit before the Court. While taking full notice of
current measures taken by the USA at state and local levels to prevent
future violations, the World Court nonetheless asserted that, in any
comparable future cases, “the United States of America, by means of its
own choosing, shall allow the review and reconsideration of the
conviction and sentence by taking account of the violation of the rights
set forth in that Convention.”'*

Another recent litigation that concluded with a hospitable ICJ
judgment was Avena and Other Mexican Nationals (Mexico v. United
States of America)®' (2004). Mexico alleged that 52 Mexican nationals
had been sentenced to death by justice systems across nine U.S. states
without consular knowledge.'? Fighting for their treaty rights based on
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Article 36(1)(b) were Mexican officials and attorneys'” and a team of
individual rights activists that included Sandra L. Babcock,'** Cristina
Hoss,'” Mark Warren,'*® Pierre-Marie Dupuy,'”” and several attorneys
from Debevoise & Plimpton.'*®

As in the LaGrand case, the ICJ was unyieldingly critical of the U.S.
government for its continued apathy to consular treaty rights enshrined in
Article 36(1), to the prejudice of Mexico and its citizens under U.S.
detention. Since this segment of the comments made by the Court in the
two cases are almost identical, there is no need to recount them here. Yet,
it merits attention that the Avena Court placed the Article 36(1)(b) device
of consular information on parity with the renowned “Miranda rule”
espoused by U.S. law authorities, in view of its overriding importance in
ensuring foreigners’ due process rights.'”’ In addition, in the sense of the
ICJ judges, the language of “without delay” in Article 36(1)(b) nowhere
couched a concept of “unqualified immediacy” that necessarily obligated
U.S. law enforcers to provide advice of consular rights “upon arrest and
before interrogation” of a foreign suspect.'* Rather, the phrase indicated
the need for the United States to carry out its consular duty as soon as the
alienage or probable foreign nationality of that person came to light, the
exact timing of which would depend on the circumstances.

In particular, the Avena Court elaborated on the question of
remedies with regard to “the review and reconsideration” of violated
foreigners’ convictions and sentences as required by the prior LaGrand
decision.”" In the Court’s interpretation, the process of review and
reconsideration must proceed effectively by undertaking full examination
of consular treaty violations and any resulting prejudice to the
convictions and sentences of the condemned Mexicans. Moreover, it was
essential that the process be conducted in the framework of judicial, not
executive clemency, proceedings. In the concluding statement, the Court
further clarified that its disposition in the Avena lawsuit should apply to
foreigners other than Mexicans who were similarly subjected to criminal
prosecutions in the United States.'*? Deplorably, the U.S. reaction to this
ICJ judgment was far from completely positive. On one hand, on 28
February 2005, President Bush sent a memorandum to Attorney General
Alberto R. Gonzales, determining that state courts would redress the
consular harms to the 51 Mexican nationals named by the ICJ in the
Avena case “in accordance with general principles of comity.”'** On the
other, the State Department on 9 March 2005 repeated its past pattern of
defiance against the ICJ by recanting its specific acceptance of ICJ
competence to adjudge consular-related cases under the Optional
Protocol to the Vienna Consular Convention .'** Hence, the United States
withdrew from the Optional Protocol so that any future consular rights
disputes with foreign sovereigns could not be examined by the World
Court.
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Given sluggish and inefficacious international enforcement, human
rights activists perceivably would encounter enormous difficulties in
bringing the USA into compliance with the opinions handed down by the
U.N. and Inter-American systems. The fact that adjudicators on the U.S.
bench have normally demonstrated equally unreceptive attitudes as
executive officials did toward international decisions adds another tier of
hurdles to the settlement of claims of treaty non-observance.'”> Even in
the recently winning case of Roper v. Simmons™® (2005), the U.S.
Supreme Court did not look to any of the described IACHR decisions as
an aiding tool for rendering juvenile capital punishment unconstitutional.
On very rare occasions, international tribunal opinions, however, did
inform U.S. jud%es to vote for death row inmates. Alongside one
dissenter in Issa,"’ the other judge in a death penalty case that willingly
gave full credence to the ICJ’s judgment in LaGrand to date was from
the United States District Court for the Northern District of Illinois. In
Madej v. Schomig"® (2002), federal district Judge David H. Coar
acknowledged the relevance of that ICJ disposition to U.S. court
proceedings, although he ultimately vacated a Polish national’s death
sentence instead on the ground of the U.S. Constitution’s Sixth
Amendment right to effective counsel. For all of these reasons, launching
litigation based on international law directly in U.S. courts may well be a
comparatively more promising and swifter method to mend ongoing U.S.
misconduct in the sphere of capital punishment.

U.S. RATIFICATION AND STATUTORY IMPLEMENTATION

The United States has supported some international instruments that
provide principles controlling the employment of the death penalty: the
UDHR, the Third and Fourth Geneva Conventions, the Vienna Consular
Convention, the ICCPR, the Torture Convention, the Racial Convention,
and the American Declaration. After signing the American Convention
on Human Rights on 1 June 1977 and the Convention on the Rights of
the Child on 16 February 1995, political leaders in the United States have
thus far displayed little eagerness in ratifying the two treaties. On 6 May
2002, over objections from the international community, including a
good many ardent NGOs, the Bush Administration unilaterally vitiated
its predecessor’s signature on the Rome Statute. The withdrawal action
steered U.S. authorities diametrically away from the direction of Statute
Article 77, which without reservation forswears any prospect of
promulgating capital punishment on persons convicted of globally
enumerated crimes by the permanent International Criminal Court.

In spite of the context that the UDHR today is embodied into many
countries’ constitutions and other forms of internal laws, the U.N.
Declaration has yet to advance to full recognition as a source of law
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binding on the USA domestically."*’ Analogously, the U.S. government
has regularly opposed the legal force of the American Declaration as
proclaimed by the Inter-American Commission to override U.S. capital
and refugee practices. And, numerous attempts are made to depend on
the American Declaration in human rights litigation only to be brusquely
thrown out by U.S. courts. '*°

On the subject of treaty power, the Bricker legacy of making all
human rights treaties non-self-executing has continued to unleash a
profound impact, well into U.S. ratification of the Torture Convention
and other subsequent treaties.'*' To enhance the Senate treaty approval
rate, particularly since President Jimmy Carter, each administration has
customarily employed additional forms of treaty limitations—
reservations and understandings—to doubly secure U.S. laws from being
preempted by treaty power. In essence, these diverse qualifications
introduced by Senate members to thwart treaty governance have
routinely placed death row inmates in a practically adverse position to
argue their treaty rights in U.S. courts.

Reservations, Understandings, and Declarations (RUDs)

The Fourth Geneva Convention

The targets that Convention Article 68(2) purports to address are
civilians and foreigners who remain in the occupied territory and stand
trial as a result of engaging in such crimes as espionage and sabotage.
Where capital punishment in a vanquished country has ceased to exist
before a military occupation, Article 68(2) enjoins the belligerent
occupant not to impose that sentence upon them. During the drafting
debate on Article 68(2), negotiators were generally split along two
lines.'** Victorious countries, including the USA, whose territories had
never been seized by Nazi Germany, were jealously safeguarding the
intactness of their future authority in the making of capital decisions
against criminal convicts in a defeated country. Moreover, U.S. delegates
continued to caution emphatically that the abandonment of the death
penalty pursuant to Article 68(2) might unexpectedly fuel summary
executions by the armed forces of an occupying country as a substitute
measure to serve the cause of justice they sought. This assessment
subscribing to the likelihood of capital reinstatement by the invader was
also endorsed by Canada, the United Kingdom (UK), and Australia.

On the other hand, the countries that experienced grave Nazi ravages
during World War II took the opposite position at the drafting
conference. Their single concern was to forestall the potential recurrence
of any event in which an outside aggressor might considerably abuse the
capital justice system at the juncture of armed hostilities to persecute
innocents for the achievement of ethnic extermination. At present,
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Article 68(2) is a plain reflection of the latter’s desire to make unlawful
the re-activation of renounced capital punishment by the subjugator.
Dissenting to that Article 68(2) text, the U.S. government proffered a
reservation as a counterbalance that refuses to relinquish the levying of
death sentences on civilian wrongdoers in a conquest, even if the losing
country had long removed the death penalty from its jurisdiction prior to
the military takeover.

The Torture Convention

The Torture Convention was deemed non-self-executing on U.S. soil to
the effect that Convention safeguards are not judicially enforceable until
Congress authorizes its implementation through legislation. Currently,
there is little prospect of lawmakers giving effect to the entire
Convention and to other human rights treaties domestically, because it is
typically believed that U.S. laws cover a range of human rights
protections far more adequately than any international body of law.'*

While the United States remains subordinate to the power of the
International Court of Justice under more than 70 treaties to which it is a
party, its animosity toward the ICJ in the Nicaragua v. United States case
has persistently affected the ICJ referral clause in the Torture
Convention.'** Under the U.S. reservation, Article 30(1) of the Torture
Convention committing the resolution of disputes to the ICJ was
rewritten. Unless expressly granted by U.S. decision makers on a case-
by-case basis, the World Court lacks competence to deal with any
Convention questions involving the United States.

Over and above this, by announcing a blanket reservation to Article
16 of the Torture Convention, U.S. officials signaled the concept that the
death penalty was to be solely circumscribed by a constitutional
definition of “cruel and unusual punishment.”'* The U.S. Supreme
Court has never declared any method of execution to be
unconstitutional."*® Nor has it seen fit to adjudicate the question of the
death row phenomenon. As a matter of fact, this reservation to Article 16
is intended to perpetuate the death penalty regime in U.S. territory
without regard to the rest of the world now heading toward abolition.
Moreover, the Soering understanding crafted by U.S. policy makers
purports to hedge off any prospective legal actions in the United States
challenging the death row phenomenon. It states that:

[T]he United States understands that international law does not
prohibit the death penalty, and does not consider this
Convention to restrict or prohibit the United States from
applying the death penalty consistent with the Fifth, Eighth,
and/or Fourteenth Amendments to the Constitution of the
United States, including any constitutional period of
confinement prior to the imposition of the death penalty.'*’
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Under this attached understanding clause, to the extent that a scheme
of capital punishment operates under the ambit of the U.S. Constitution,
domestic courts can freely dismiss the assertion by human rights activists
that undergoing a lengthy incarceration while awaiting execution is
inhuman and degrading treatment.

Beyond the foregoing Senate-erected barricades, a federal-state
understanding affixed to the Torture Convention’s instrument of
ratification warrants states’ autonomy to formulate policies in the domain
of constitutionally preserved affairs, including capital punishment
procedures presently conducted by 38 U.S. states. With this guarding
provision installed, the U.S. government is comfortably positioned to
excuse its retentionist states from the dominance of international capital
law.

The ICCPR

Besides a non-self-executing declaration to stymie capital culprits from
enforcing the ICCPR in U.S. courts, an array of reservations was lodged
by the Senate for the sole end of hampering the domestic reach of
Covenant Articles 6 and 7.

At the Senate ratification hearing, advocacy groups such as Al, the
ACLU, Human Rights Watch, International Human Rights Law Group,
and the Lawyers Committee for Human Rights strenuously challenged
the intent of U.S. policy makers to use reservations for the convenience
of operating and retaining the domestic death penalty system.'*®
Exception was likewise taken by some Covenant parties, mostly from the
EU, and experts serving on the Human Rights Committee.'* Their
protest was driven in this instance by the non-derogable and customary
properties of Articles 6(5) and 7. Treating the Human Rights
Committee’s demurral as particularly objectionable, the Senate
threatened in June 1995 to withhold financial contributions from the
Committee unless the entire situation was resolved to the satisfaction of
the United States.

Before the Roper holding made the execution of juvenile offenders
unconstitutional, the all-embracing reservation to Covenant Article 6
availed the USA of wielding an untrammeled right to pass death
sentences on any persons other than pregnant women. As a result,
inflicting the punishment of death against individuals aged 17 or younger
might be defensible when viewed through a U.S. constitutional angle,
regardless of the United States running the risk of being charged with
violations by other Covenant members. Additionally, the institution of a
reservation on Covenant Article 7 turns the United States into the single
country capable of skirting the Soering impact in consistency with the
earlier rigid conditions established by the Senate to blunt the Torture
Convention. Resting on that reservation, the treaty wording of “cruel,
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inhuman or degrading treatment or punishment” would be limited to the
application of constitutional prohibitory principles. This restrained treaty
construction leaves condemned prisoners no recourse to judicially
redress the death row phenomenon and the methods of execution they
may be subjected to. By the same token, in parallel to the narrowed
effect of the Torture Convention by the Senate, the purpose of adding a
federal-state understanding was to preclude implementing Article 50 of
the International Covenant. In so doing, political elites in the U.S.
government deliberately negated the extending of Covenant prescriptions
to state and local levels.

The Racial Convention

U.S. senators have systematically created multiple techniques to obstruct
any foreseeable legal actions on all fronts that are dependent on the
Racial Convention. Under the non-self-executing declaration, it is almost
impossible for individual minorities enduring unjust death sentencing to
offensively raise the Convention in domestic courts. Even if federal
legislators accord effect to the Racial Convention at a later date, the
federal-state understanding, however, may allow judges to technically
avert a decision that would nullify state-created racial disparities in the
area of capital punishment. Internationally, a reservation to Convention
Article 22 further obviates the authority of the ICJ to rectify the
existence of racial prejudices in the dispensation of capital justice within
the United States.

Administrative Regulations

The Vienna Consular Convention

Prior to the Vienna consular treaty going into force on 24 December
1969, the Johnson Administration formulated a set of federal regulations
in 1967."° The rules instructed the Department of Justice and the
Immigration and Naturalization Service (INS) to honestly discharge U.S.
bilateral treaty duties regarding consular notification. Under the
prescribed ordinances, administrative agencies must tell all foreign
detainees of their rights to consular access without any differentiation
founded on nationality. In accordance with the reciprocal terms of some
bilateral treaties negotiated with given sending countries, U.S. authorities
would undertake notification of consulates irrespective of whether or not
their nationals in detention give their consent. In the alternative, where
no such requirement exists under a bilateral treaty, justice and
immigration officers will forthrightly transmit the detention information
to the consular post after verifying the wishes of the involved alien.
Since the stated federal provisions were introduced in 1967 precisely
because the United States was in the process of ratifying the Vienna
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Convention, U.S. courts occasionally have visualized these two
regulatory rules as legislative cognates implementing the universal
consular treaty.

In light of the number of human rights treaties ratified by the USA,
it would seem that, over the decades, human rights activists have
successfully shifted U.S. attitudes to favoring the nascent global justice
system. Yet, the RUDs just examined overturn that impression. Rather,
the Bricker influence remains deeply ingrained in directing the ongoing
U.S. political antagonism to the international human rights regime.
Against this background, the conversion of U.S. courts into participants
in the legal globalization movement becomes imperative. The theory is
palpably understandable. In a broader sense, judges on the U.S. bench
are viewed as autonomous policy makers in the separation-of-powers
form of government. Incontrovertibly, they enjoy ample scope to
exercise constitutionally accorded authority in countenancing
international capital standards over the domestic unilateral force that
rejects the global trend toward abolishing capital punishment and
underwriting consular rights. As a case in point, Roper v. Simmons
exhibits how the Supreme Court majority performed its independent
power of judicial review in implicitly superseding the Senate reservation
to ICCPR Article 6(5), when it required state capital punishment policy
to align with a developed international opinion and a national consensus
against the juvenile death penalty.



CHAPTER 4:

Death Penalty 2: International
Norms 1n U.S. Courts

THE LEGAL MODEL AND FUNCTIONALISM APPLIED

An array of suppositions around the legal model and functionalism
entails special elucidation here. To begin, the key postulate built on
refugee and death penalty cases maintains that international law is likely
to be more influential in the situation of the former, providing U.S.
judges literally follow the legal model in the making of their decisions.
The basic premises for this prime assumption rest on an observation that
the statutes governing refugees originate part and parcel from
international sources of law. Specifically, Congress incorporated some
central elements of the U.N. Refugee Protocol into the 1980 Refugee Act
for the sake of keeping its statutory protection of refugees in step with
internationally agreed-on principles. Yet, the laws dealing with the
system of capital punishment within the United States germinated mainly
from municipal authorities, including the Senate reservation devised to
circumscribe Article 6(5) of the ICCPR on the exclusion of juvenile
culprits from execution.

A number of underlying causes prompt this book to derivatively
construct a sub-divided thesis based on the issue of capital punishment.
In juvenile death penalty cases, the Senate treaty constraints on many
occasions controlled the power of the ICCPR in U.S. courts as a rule of
decision. In the post-Roper epoch, the Eighth Amendment bar to cruel
and unusual punishment instead provides the bedrock for minors to be
exempt from capital trials. Antithetically, the United States does not set
any qualification to its consent to the Vienna Consular Convention .
Founded on these backdrops, we are lead to theorize that judges on the
U.S. bench are susceptible to domestic law in the area of juvenile death
sentencing, but to international law in the area of the right to consular
information.

89
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A two-pronged technique (qualitative and quantitative) is applied to
explore whether the proposed hypotheses are accurate in predicting the
interconnection between court voting preferences and objective legal
rules. The qualitative approach traces the content analysis of four types
of case decisions (juvenile, consular, detention, and return). Two court
postures call for an additional stage of clarification. The court dismissal
of international law takes place when judges endorse one or more
executive claims in the form of antagonistic municipal laws and
precedents as well as Senate-imposed treaty restrictions. On the other
hand, a favorable stance is conditioned on judges’ willingness to assign
significant weight to court arguments made by human rights defenders in
terms of the direct or indirect power of international law.

In the quantitative technique of investigation, the percentages of
judges in dissimilar positions are compared to gauge the viability of the
suppositions established above. Overall, three camps of judges are
readily discernible according to the record of their holdings (Tables 4-1,
4-4, and 6-1 to 6-3). Judges who have invoked international law at least
once either as a rule of decision or as an aid to inform decision-making
processes are classified in the “Favor” category. The “Never Accept”
category contains a group of judges who determinedly and always stood
in opposition to international law. It should be noted that there were also
case adjudicators who repeatedly ruled for or against international
norms. However, some of these judges acted inconsistently, in that they
would show sympathy to international law for death row inmates while
remaining adverse to it for asylum seekers. Regardless of this pattern of
decisional iteration or disparity, their vote would be reckoned no more
than once in our statistical data and classified pursuant to the foregoing
rules establishing the “Favor” and ‘“Never Accept” categories. Besides
the two behavioral groupings, judges in the “Unknown” category refer to
those who reveal nothing in their opinions on international norms
although that field of law was implicated in the causes of action that they
heard.

Based on functionalism, this study posits that human rights
advocates have not won a great many cases in death penalty and refugee
spheres, but may have contributed to a slight shift in American judicial
perceptions that could undercut unilateralism and dualism in the USA
over the long haul. The functionalist hypothesis concentrates exclusively
on the facets of legal and social integration promoted by human rights
activists in the context of the juridical globalization crusade. It is
factually examined through four distinct phases of test designs as
introduced below that would yield a diversity of statistics for verification
purposes.'

The research data applied for validating functional theory requires
an operational process of numerical calculations with regard to
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socialization and policy-making/implementation/adjudication (legal

integration) and recruitment and articulation/aggregation (social

integration).

(1) Socialization: To ascertain how profoundly and expansively human
rights activists have been able to move U.S. adjudicators into the
globalizing legal system requires an enumeration of the number of
judges in capital and refugee cases who a) directly followed
international law, b) construed municipal legal provisions in
reference to that law, or c) totally repudiated international legal
relevance.

(2) Policy making/implementation/adjudication: In an attempt to
comprehend the comparative degree of judicial activism or
conservatism in the United States, the number of friendly judges
who at least once backed up international legal claims raised by
human rights activists needs to be calculated and compared with that
of judicial opponents who never accepted international law as
supplements to municipal law or as a rule of decision.

(3) Recruitment: Measuring the level of group success in enlisting other
activists to speak out for condemned juvenile offenders, foreign
nationals on death row, or asylum detainees and interdictees from
Haiti and Cuba can be achieved by determining the number of
NGOs joining cases based on international human rights in the
capacity of litigators or amici in U.S. courts.

(4) Articulation/aggregation: Lastly, it is necessary to tally the
increasing number of legal actions in order to assess whether human
rights campaigners over the decades have widened the extent of their
articulation/aggregation activities in U.S. courts.

THE JUVENILE DEATH PENALTY

In challenging the juvenile death penalty, human rights NGOs, individual
activists, and domestic judges squarely carried out what Almond called
system and process behavior. The interplay of these functional activities
has over time spawned dual outcomes that purposefully increased the
visibility and pressure of the appealed juvenile issue on either internal or
international planes.

One upshot was a robust demonstration of transnational civic
activity. From its very inception, the international normative proscription
of child death sentencing enunciated by international and regional
forums, with abolitionist NGO influence and impetus working behind the
scenes, to some extent had repercussions on the United States proper.
Ultimately, this international law impact was assembled and
metamorphosed into the petitions of Thompson v. Oklahoma (1988) and
Stanford v. Kentucky® (1989) conducted by individual rights defenders as
well as NGOs such as Amnesty International (Al) and the International
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Human Rights Law Group. Their strategy of filing case petitions and
seeking publicity at varied venues outside the USA meaningfully focused
international attention on the United States’ longstanding aberrant
practice of juvenile capital punishment. Doubtless, contemporary
communication techniques as well as swelling global consciousness in
the realm of individual human rights commensurably played a
momentous role in catalyzing and boosting the intensity of that intended
international publicity. The fruit of those combined developments, as in
the examples of Williams v. Texas® (2003) and Roper v. Simmons (2005),
was a striking indication of a widely transnational campaign spillover.
As a result, still more advocates and networks overseas committed
themselves to taking part in this abolitionist enterprise, such as Nobel
Peace Prize Laureates, the Bar of England and Wales, the World
Organization against Torture, and the World Organization for Human
Rights USA.

The second aftereffect addressed here was an augmentation of
foreign policy overtones arising from the United States’ adamant
imposition of the death penalty for juvenile crimes. What ostensibly
sounded to U.S. authorities like domestic policy making on the execution
of juvenile offenders was actually a matter of international affairs in the
context of today’s human rights globalization. Inescapably, the United
States’ juvenile death penalty policy was unrelentingly monitored and
adjudged as circumventing a universal human rights benchmark. What’s
more, in Roper, a stream of intense concern and protest arose from the
Council of Europe’s 45 members along with Canada, Mexico, and New
Zealand because of the U.S. injury to Christopher Simmons’
international law interests.” A kindred example of an overseas
intervention in U.S. juvenile capital punishment was the letter sent by the
European Union to then-Governor Paul E. Patton of Kentucky requesting
clemency for Kevin N. Stanford, who had been one of the unsuccessful
petitioners in the U.S. Supreme Court case of Stanford.” The gravity of
this internally-generated endangerment to international relations amply
explained why a group of former American diplomats expressed strong
criticism in their capacity as amici curiae in support of Simmons’ petition
to the Supreme Court for a writ of certiorari.® As will be seen later, those
two movement accomplishments—widened civic activity and foreign
sovereign pressure—out of multiple interactions between discrete players
in the course of system and process pursuits have notably occurred in
consular and, to a lesser degree, refugee cases. For the moment, let us
return to the subject of functional explications for the appellate efforts
made on behalf of condemned minors in our selected cases.

In the process of communication, human rights advocates seeking
the elimination of the juvenile death penalty consulted with one another
on legal arguments and shared case information. Even later on, this
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functional discourse continually penetrated the stage of interest
articulation/aggregation as cases were filed in U.S. courts as well as with
U.N. and Inter-American institutions.

From the outset, the encouraging victories in Filartiga, Rodriguez-
Fernandez, and Cardoza-Fonseca had stimulated the interest of human
rights activists in bringing forward international law claims in U.S.
courts on behalf of juvenile death penalty cases. On the strength of the
publicity created by the Roach and Pinkerton complaint before the
TACHR, Professors Victor L. Streib from Cleveland State University and
Harry F. Tepker from Oklahoma University smoothly obtained from the
U.S. Supreme Court a meritorious hearing in Thompson. In Domingues
v. State of Nevada' (1998), a group of law school students in the Civil
Litigation Clinic at the University of San Francisco, under the
supervision of Connie de la Vega, assisted the Public Defender’s Office
of Clark County, Nevada in preparing a defense petition for post-
conviction relief grounded on international law.® Consequently, the
public defenders in the Domingues case competently raised Article 6(5)
of the ICCPR and customary law in an appellate motion lodged with the
Nevada Supreme Court for the correction of Michael Domingues’ death
sentence. Equally noteworthy, the Death Penalty Information Center, the
International Justice Project, Human Rights Advocates, the American
Bar Association’s Juvenile Justice Center, and other rights groups
operated as a sort of information clearinghouse. They made effective use
of the Internet to supply recent updates, case briefs, amicus materials,
and other technical and educational assistance to large numbers of legal
experts and to an unspecified global audience. Although not confined to
this medium, it was largely through this critical task of relaying
electronic messages that education of the general public about the
international rescission of juvenile capital punishment and the mustering
of grassroots participation were able to forge ahead uninterruptedly.

Internationally, law student Jennifer Fiore and Professor de la Vega
acted further afield in the name of Human Rights Advocates and
Minnesota Advocates for Human Rights. The channel they invoked for
advocating their campaign cause of juvenile abolitionism was the Human
Rights Commission. What Fiore and de la Vega had in mind was that
procuring a satisfactory endorsement from the U.N. body might
hopefully propel the U.S. high court into considering the Domingues
application for a full judicial review. Their effort to articulate the
abolitionist idea eventually came to fruition with the Commission
passing consecutive resolutions pleading for national suspension of
capital punishment against law-breakers, including youngsters.” In the
wake of being denied a petition for certiorari by the U.S. Supreme Court,
Clark County public defender Mark Blaskey subsequently pursued
international law remedies in the Inter-American system. As discussed in
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the previous chapter, the IJACHR ruled in favor of Domingues and
declared the United States in breach of the American Declaration.
Analogously, the positive decisional effect brought about by the
Commission extended to Napoleon Beazley v. United States, a petition
instituted a few months later following the refusal by the U.S. Supreme
Court to grant merits review on 1 October 2001."

Alongside the articulation/aggregation movement directed on the
international front, rights attorneys and amicus participants consolidated
their voices in U.S. courts with a view to enforcing the international
principle against states’ death sentencing of youths. Two strategic
schemes prominently stood out during the progress of their cases. One
was to capitalize on the death penalty appeals of youthful defendants that
were brought out in the open at the Inter-American and U.N.
Commissions in an effort to constrain the federal Supreme Court’s
disposition of the Thompson and Domingues petitions. The other
involved structuring court contentions in a manner that differed
depending on the applicability of relevant treaties at the moment direct
appeals or appeals for post-conviction relief were pressed in the courts.

In the latter instance, the fact that the United States had not yet
ratified the ICCPR and the American Convention drove human rights
fighters in Thompson and Stanford to develop their seminal arguments
solely from customary international law sources. Specifically, in
cooperation with amici such as Amnesty International, Victor L. Streib
and other attorneys approached the U.S. Supreme Court by asserting a
thesis of indirect incorporation. Under that thesis, customary law and a
worldwide consensus (i.e., foreign national practice and the Roach and
Pinkerton decision) would be used as an instrumental aid to inform an
Eighth Amendment inclluiry into the constitutionality of the juvenile
death penalty practice.'’ Besides backing indirect incorporation as a
minimum strategic position in the Thompson and Stanford appeals, the
International Human Rights Law Group uniquely propounded yet
another method of pure incorporation.’> The tenor of that concept
implied that, as a non-persistent objector, the U.S. government was
forthrightly obligated by customary common law to eradicate the age of
17 or younger from death penalty eligibility. Given that taking life by
execution was irreversible, the Law Group additionally insisted the USA
discontinue the practice so as not to frustrate the object and purpose of
the cited treaties, in accordance with Article 18 of the 1969 Vienna
Treaties Convention.

After the Senate formally espoused the ICCPR on 2 April 1992,
human rights advocates set about broadening the purview of their court
arguments beyond the conventional customary legal viewpoint. For
example, realizing that a U.S. Supreme Court review on Domingues, if
given, would potentially affect the destinies of 73 other death-sentenced
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juveniles, Professor de la Vega and her law student Fiore promptly and
unhesitatingly filed an amicus brief praying the Court for conferral of
certiorari.” Parallel amicus actions taken by de la Vega and other
campaigners on behalf of a number of human rights organizations were
also instituted in Beasley/Beazley,' Roper, and Williams during
certiorari proceedings." In the presented amicus statements, de la Vega
and others underscored the self-operating essence of Covenant Article
6(5) within U.S. jurisdiction without recourse to prior congressional
approval. The purpose of constructing this claim was to rebut the Senate
intent to use treaty qualifications to stunt the effectiveness of Article 6(5)
domestically.

Two principal factors underpinned the argument for direct treaty
enforcement. The United States would run counter to one of the
Covenant’s objects and purposes, namely underwriting a right to life, if
the government permitted its constituent states to sentence minors to
death in conflict with a jus cogens norm like Article 6(5). In itself,
Article 6(5) created a cause of action directly maintainable in U.S. courts
because its prescription explicitly spelled out prohibitory language and
designated the individual as the actual beneficiary intended to receive the
safeguards of Article 6(5). Yet, out of a concern that the Senate
declaration making the core of the International Covenant non-self-
executing might undermine their entire effort to seek post-conviction
relief for the benefit of the juveniles on death row, de la Vega and others
ultimately shifted their position to uphold the defensive utility of Article
6(5).

This defensive approach to indirectly effectuating international law
in domestic courts was employed as well by attorneys Steven M. Presson
and Robert W. Jackson in Hain v. Gibson'® (2002). In particular, to
dispel the force of the Senate reservation in this context, they proffered,
among other things, that the reservation in controversy was nugatory
since the Constitution did not empower the Senate with the authority to
confine treaty power during its advice and consent to the ratification of
treaties.'” Further, in their analysis, the jus cogens norm banning the
condemnation of juveniles to death played a useful role in charting the
constitutional notion of cruel and unusual punishment as well as
reinforcing the rightfulness of Article 6(5) over the Senate reservation.'®
Moreover, applying international law and the evolving standards of
decency charted by Atkins v. Virginia" (2002) to inform a constitutional
interpretation emerged in Villarreal v. Cockrell® (2003) and Roper v.
Simmons.

In the alternative, attorneys David L. Botsford and Walter C. Long
chose an offensive scheme throughout the habeas petition of Beasley/
Beazley by pointing out that Article 6(5) took precedence and nullified a
Texas penal code provision qualifying 17 as the minimum age for capital
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punishment.?' As an authoritative mainstay, the Human Rights
Committee’s language on the legitimacy of reservations to the ICCPR
was invoked in an attempt to defuse the Senate reservation established to
legitimize juvenile death sentencing.” From the Committee’s standpoint,
this type of reservation unquestionably eviscerated the Covenant’s spirit
and purpose, and it would be preferable for the USA to retract its
attachment to the Covenant. On the analogy of the United States lodging
a declaration admitting the Committee’s competence to consider inter-
State complaints, Botsford and his colleague further argued, the United
States should therefore be bound by all Committee opinions, includin%
the one regarding the unacceptability of the reservation to Article 6(5).”

The same assertions based on an offensive strategy were raised before
the Supreme Court of Alabama when counselors John C. Robbins and
Dennis Jacobs entered an action in Ex parte Pressley (2000).** So too did
other representing lawyers, who resorted to Article 6(5) as a cause of
action in the subsequent cases of Ex parte Burgess™ (2000), Wynn v.
State®® (2000), Ex parte Carroll”’ (2001), Servin v. State®® (2001), and
Dycus v. State” (2004).

By contrast, the accused state governments contended that the
Eighth Amendment prohibition on cruel and unusual punishment should
be construed purely from U.S. perceptions, which the governments
indicated was best deciphered by means of domestic legislative
enactments at federal and state levels.”® Foreign laws and international
treaties were not germane in this context because nations were
substantially idiosyncratic in cultures, heritages, and homicide rates and
because the mere signing of treaties produced no legal effect in the
United States. Arguing in Nevada’s defense, state attorneys rested on the
Stanford precedent, arguments of persistent objection, a state-federal
division of power, and the aforementioned Senate reservation to justify
sustaining the death sentences of Michael Domingues and Robert Paul
Servin. Likewise, in an amicus brief submitted in October 1999 at the
invitation of the federal Supreme Court, the U.S. Solicitor General
recognized the power of the Senate reservation to exclude the application
of Article 6(5) domestically.’'

As shown in Table 4-1, during the phase of what Professor Almond
delineates as policy making/implementation/adjudication, U.S. judges
voting to certify the states’ positions are roughly 3.40 times as numerous
as those acting to the contrary. However serpentine their journey, human
rights activists finally succeeded in dismantling the entrenched state
mechanism that had for centuries worked to sentence minors to death in
the United States. In the late 1980s, they helped to set good law in
Thompson, immunizing those aged 15 or less from capital punishment,
but failed in other appeals to rectify the policy in retentionist states of
specifying 16 or 17 as the minimum legal age at the time of the offense
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for death sentencing. In the Domingues case, human rights activists lost
the opportunity to have the Supreme Court address the Covenant-based
question, after the Court followed the Solicitor General’s suggestion and
denied a writ of certiorari on 1 November 1999. Subsequent cases such
as Ex parte Pressley, Beasley/Beazley, and Hain also met with the same
setbacks.

Despite those losses, some Supreme Court justices in other cases
filed dissents from the majority’s denial of merits consideration, in light
of the existing domestic and international consensus against “this
shameful practice.”* After a decades-long struggle for the lives of
juvenile death row inmates, human rights defenders harvested some
degree of victory when Kevin N. Stanford garnered a reduction of his
sentence to life without parole from Governor Patton on 8 December
2003. Most significantly of all, the U.S. Supreme Court on 1 March 2005
delivered a landmark ruling in Roper v. Simmons, ending the juvenile
death penalty system installed in 19 remnant states as constitutionally
unwarrantable.

Judgments Based on a Municipal Law Rationale

Besides looking to executive opinions, sitting judges mainly based their
rejection to an international proscription against juvenile capital
punishment upon municipal legal rules, court precedents, or the Senate
reservation to Covenant Article 6(5).

In Roach v. Aiken® (1986), a three-judge panel from the federal
appeals court for the Fourth Circuit** dismissed the petition of James T.
Roach to stay his execution until a hearing by the Inter-American
Commission on the merits of Roach and Pinkerton v. United States was
completed. Three rationalizations were responsible for this judicial
outcome.”” First, even assuming that the Commission’s decision was
binding on the USA, the majority asserted, the Inter-American body had
never ruled that the execution of persons like Roach for the offenses
committed at the age of 17 would be at variance with the international
rule barring cruel, inhuman, or unusual punishment. Second, there were
no executive instructions enjoining the Court to halt the execution in
question. The U.S. Secretary of State did not request that the Court
follow the Commission’s precautionary measures. Neither did the
governor of South Carolina, who had overtly declined to act on the
Commission’s plea to give a hiatus to Roach’s execution. Third and most
importantly, judges on the panel pointed out that:

We are not advised that the United States has any treaty
obligation which would require the enforcement, in the
domestic courts of this nation, state and federal, of any future
decision of the Commission favorable to Roach.*®
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In the Thompson dissent, joined by Chief Justice William H.
Rehnquist and Justice Byron R. White, Justice Antonin Scalia made
several core points in disapproval of international law claims. The
parameters of the Eighth Amendment in terms of evolving standards of
decency in a civilized society could be aptly appraised only by reference
to internal enactments regarding the threshold age of capital
punishment.’” The insights of foreign countries, however enlightened,
were totally extraneous in this context.” Rather, it was domestic statutes
written by elected representatives that truly reflected the sentiment of the
American public regarding juvenile death sentencing. In light of the
climbing rate of heinous crimes perpetrated by teenagers, the federal
government and numerous states were compelled without choice to
reduce the age for adult trials from 16 down to 15 in penal laws. The
ramification of that action jointly taken by federal and state agencies
perfectly symbolized that the system of capital punishment might be
potentially applied to individual persons younger than sixteen. Distinct
from the plurality opinion constitutionally taking side with human rights
activists, Justice Scalia found that a national consensus had not
demonstrably formed that would allow the Court to oppose all death
sentencing of juveniles aged 15 in the United States.

Again, in the Stanford majority, Justice Scalia led the same group of
his fellow justices from the Thompson dissent to resist the international
climate against the juvenile death penalty, but this time with additional
votes coming from Justices Anthony M. Kennedy and Sandra D.
O’Connor.” Following the line of reasoning in the Thompson dissent,
the Stanford Court viewed American conceptions of decency, rather than
the pattern of foreign sentencing practices, as the key to understanding
the substance of the Eighth Amendment.*’ The practices of other nations
did not meet the prerequisite of the Eighth Amendment: that the practices
under review had to be accepted first by the American people. In that
connection, domestic laws then swiftly came into play in the Court’s
decision-making process. What the majority discovered was that a
national consensus on the propriety of capital trials for child defendants
had yet to emerge within the United States.*' In fact, many jurisdictions
retained laws authorizing those aged 17 or under to face adult criminal
liability, including death sentencing. Based on those observations, the
Stanford Court accordingly rebuffed the allegations that Kentucky and
Missouri had disregarded the Eighth Amendment’s cruel and unusual
ban by condemning to death two juveniles aged 17 and 16 respectively at
the time of the murders.

Similarly, the majority justices on the Supreme Court of Nevada*
employed precedent and the Senate reservation to dismiss the redress
sought by the Domingues appeal. Without making any comment on the
customary law assertions raised by human rights activists, the majority
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published a judgment cursorily conceding the validity of the U.S.
reservation to Article 6(5) of the ICCPR. According to the majority’s
interpretation, Senate members intended to maintain the ability of states
to continue juvenile capital 3punishment at the time of their consent to
ratification of the Covenant.*” There was no latitude enabling Domingues
to take issue with Nevada’s death sentencing decision based on the U.N.
Covenant. By depending on the Stanford precedent as yet another basis
for its decision, the Nevada high court sustained the lawfulness of
executing Domingues for the crime he committed at the age of 16.

The treatment by the Domingues majority of Article 6(5) as
subordinate to the Senate reservation brought some leverage to bear on
the resulting votes of the Beasley/Beazley Courts. Predicated on
procedural default, Judge Thad Heartfield of the U.S. District Court for
the Eastern District of Texas disallowed the ICCPR claims raised against
Napoleon Beazley’s death sentence and inaccessibility to clemency
relief.** At the same time, he invoked the Senate treaty restrictions as an
independent basis for setting aside those Covenant-derived causes of
action as meritless. For further illumination, some quintessential words
from the Fifth Circuit Court in Gisbert v. United States Attorney Gen.*”
were borrowed and rephrased as follows:

The imposition of the ‘norms’ of international law are only
helpful to the courts when there are no treaties, executive or
legislative acts, or judicial decisions that are in place that are
instructive on the issue.*®

By quoting this paragraph, it could be arguably presumed that Judge
Heartfield would be more open to the power of international law in U.S.
court, provided that neither executive nor legislative acts nor judicial
decisions were available to resolve the issue of juvenile capital
punishment. Reverting to the instant case, however, he made clear that,
by lodging a reservation to Article 6(5), senators on Capitol Hill
expressly wanted to retain the integrity of states’ prerogatives in
managing their individual juvenile justice systems. On the Gisbert
principle, the Senate reservation infallibly controlled as a legislative act.
So did the Stanford case, erected as a valuable precedential reference by
the federal Supreme Court more than 10 years ago, which positively
affirmed that the mechanism of capital punishment was rightful for those
older than 15 years of age. In addition, Judge Heartfield rejected the
domestic utility of the other ICCPR provisions put forward by Beazley to
vindicate his rights to due process and equal treatment, by virtue of the
Senate’s non-self-executing declaration.

At the U.S. Court of Appeals for the Fifth Circuit, Judge Rhesa H.
Barksdale likewise acknowledged the reservation’s value, but struck
down the international arguments entirely on the ground of the
procedural default doctrine.*” The case was procedurally precluded from
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review, in that defense attorneys did not timely bring up the international
law claims when direct appeal and habeas review proceedings were
under way in state courts. Moreover, Judge Barksdale reasoned that none
of the exceptional circumstances of “cause and prejudice” or
“miscarriage of justice” existed to overcome procedural default. The
failure to fulfill “cause and prejudice” lay in the fact that the ICCPR,
ratified by the Senate in 1992, could not possibly be said to be novel to
Beazley’s state counsel, given that his state trial and habeas hearings
began no later than early 1995. Since the reservation at bar prevailed,
Judge Barksdale considered, human rights defenders were misleading in
contending that the Texas state law authorizing the death penalty for
Beazley had breached Article 6(5)’s obligatory treaty effectiveness in
conflict with the Supremacy Clause of the federal constitution. Rather,
there was no identifiable issue of constitutional error resulting in a
“miscarriage of justice” that would allow for the elimination of
procedural default.

This display of judicial amenability to the Senate reservation found
considerable resonance in the principal ruling authored by Justice Ralph
D. Cook on the Alabama Supreme Court in Ex parte Pressley.*”® Justice
Cook not only conceded the viability of all pertinent Senate-inserted
treaty restraints, including the reservation to ICCPR Article 6(5), which
gave full license to the state practice of juvenile capital criminalization to
the exclusion of the international law foreclosure.” In addition, he
heavily relied on Stanford to constitutionally uphold the death sentencing
by the Alabama government of a youngster (Marcus Pressley)
perpetrating capital murders at 16 years old.”

In the Ex parte Pressley petition, however, one of the six concurring
justices, J. Gorman Houston, Jr., openly expressed support for the
binding force of the ICCPR on state courts, in concert with Justice
Charles E. Springer’s dissent in the Domingues case.”' The support grew
out of his cognizance of a constitutional obligation under the Supremacy
Clause of Article VI(2) to conform to the precept of Covenant Article
6(5). Despite that thought in mind, Justice Houston subsequently
revealed some degree of retraction. Ultimately, the disavowal by the
federal Supreme Court to grant review in Domingues generated a sort of
ripple effect on the mind of Justice Houston, leading him to believe that
the Supreme Court had suggestively decreed the primacy of the Senate
reservation over ICCPR Article 6(5). As a lower court justice, he thus
felt constrained by that superior judicial implication as warranting the
applicability of capital punishment to Marcus Pressley.

Just less than six months apart, the Supreme Court of Alabama
admitted the value of the Ex parte Pressley precedent to control the
Article 6(5) claim in Ex parte Burgess™> (2000), another case involving a
16-year-old offender. More than a year later, the identical declaration
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was again made disadvantageously to a 17-year-old in Ex parte Carroll
(2001). In Wynn v. State® (2000), the Ex parte Pressley case law also
served as cause for the Court of Criminal Appeals of Alabama to
disaffirm the right of Gregory Renard Wynn to seek immunity from the
death penalty under Covenant Article 6(5) for the murders he committed
at the age of 17. In Servin v. State (2001) challenged by public defenders
on behalf of a 16-year-old defendant, the precedential effect germinated
from the Domingues case returned once more to certify the legitimacy of
the Nevada Supreme Court™ to thwart the domestic implementation of
Article 6(5).°

In like manner, the Hain v. Gibson petition for a writ of federal
habeas corpus based on the ICCPR and jus cogens foundered as well. In
response to that petition, a three-judge panel from the U.S. Court of
Appeals for the Tenth Circuit led by Judge Mary Beck Briscoe’’
unanimously looked to the Senate reservation and the non-self-executing
declaration to dismiss the Article 6(5) claim.>® Regarding the claim put
forth by human rights attorneys of the jus cogens principle quashing the
juvenile death penalty, a number of rationales were drawn on by the
panel to controvert its governance. First, in Judge Briscoe’s observation,
it was extremely questionable that the norm removing juveniles from
capital punishment had nowadays reached the status of jus cogens in
international jurisprudence. In fact, the “moral” or “political” incentives,
rather than a “sense of legal obligation” drove some countries to
willingly adopt abolitionist policies toward juvenile criminals.” Second,
even if this norm constituted a rule of jus cogens, Judge Briscoe
maintained that it was of no help to exempt Scott Allen Hain from being
sentenced to death, given that the Stanford disposition handed down by
the Supreme Court was binding on the Circuit panel in this instant case.
It was well-established by the Stanford holding that the levying of the
death penalty for crimes committed at 16 or older (as in the case of Scott
Hain) was not unconstitutional under the cruel and unusual punishment
prohibition. Finally, to elucidate whether customary international law or
jus cogens foreclosed the codification of juvenile capital offenses, Judge
Briscoe quoted the words of the U.S. Sixth Circuit Court in Buell v.
Mitchell as an answer:

[This] is a question that is [properly] reserved to the executive
and legislative branches of the United States government, as it
[is] their constitutional role to determine the extent of this
country’s international obligations and how best to carry them
out.

Filed on 15 April 2004, the Dycus ruling dealt a blow to the direct
appeal by human rights attorneys of the conviction and sentence of
Kelvin Dycus founded on, among other authorities, the ICCPR and jus
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cogens. Sitting en banc, the Supreme Court of Mississippi® found no
merit in those international claims by reason that:

Dycus has cited no applicable laws in the United States nor in
Mississippi where international law has been applied to a death
penalty case in a state court.*®

On one occasion, judges flatly renounced the applicability to the
juvenile death penalty of the evolving standards delimited by the
Supreme Court in Atkins v. Virginia to invalidate the execution of
mentally retarded offenders. The case in point is Villarreal v. Cockrell,
decided per curiam by the federal Fifth Circuit on 26 August 2003.
Presiding over the panel hearing to rule on the propriety of bestowing
summary judgment and denying habeas relief by the federal district
court, Judge Rhesa H. Barksdale® averred that the Villarreal appeal
involving the death sentencing of a 17-year-old juvenile inmate did not
fall into the compass of the influence created by the Atkins edict.*
Instead, the case law of Stanford dominated the issue. No institution
other than the Supreme Court itself could adjudge whether the Atkins
precedent and its rationales had reference to the case of appellant Raul
Omar Villarreal. Another supporting source for Judge Barksdale to enter
a decision adverse to international law arguments was the Fifth Circuit’s
similar rejection of the earlier case of Beazley v. Johnson.

On the same day that the Villarreal judgment was issued by the Fifth
Circuit, the Simmons dissent on the Missouri Supreme Court® argued
that “neither a historical nor a modern societal consensus” had surfaced
domestically to rebuke the states’ codification of ages 16 or 17 for
capital offenses.”® Under the doctrine of stare decisis, juvenile death
penalty jurisprudence was unchanged and remained bound by the federal
high court’s judgment in Stanford. As a rule, the dissenters pointed out
that the authority resided with the U.S. Supreme Court to overturn that
decision. For that reason, it would be more suitable for Simmons to
explore other legal avenues than state court review in order to remedy his
allegedly unconstitutional sentence for a capital murder committed at
age 17. The comment of the Simmons dissent was largely echoed by the
Roper dissenters from the U.S. Supreme Court. Securing votes from
Chief Justice Rehnquist and Justice Thomas, Justice Scalia denounced
the Simmons majority for its abandoning the path of Stanford by
constitutionally relieving individuals under the age of 18 from capital
punishment.’” Moreover, he deeply queried the validity of the numerical
data that his majority peers used to corroborate the development of a new
domestic consensus against the juvenile death penalty. For him,
irrespective of being passed more than 15 years ago, Stanford was not
antiquated and disconnected with contemporary American public opinion
on the issue of juvenile capital offenses. Instead, its regulatory power
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ought to continue to reign in the United States. “‘Acknowledgment’ of
foreign approval has no place in the legal opinion of this Court,” Justice
Scalia added.”®

Judgments Based on an International Law Rationale

Liberal justices at federal and state levels resorted to apposite
international law suggested in amicus briefs for their construction of the
Eighth Amendment. There were additional occasions where the ICCPR
was accepted as actionable notwithstanding the multiple constraints
instituted by the Senate during the ratification process.

In the Thompson case, Justice John P. Stevens published a plurality
opinion on behalf of Justices William J. Brennan, Jr., Thurgood
Marshall, and Harry A. Blackmun, objecting to the employment of
capital punishment against children aged 15 or younger. Looking at
Trop, Coker, and Enmund® as interpretive guidelines, Justice Stevens
agreed with the pertinence of foreign death penalty laws presented in an
Al amicus brief” in helping to demarcate the contours of the Eighth
Amendment prohibition. The same was true regarding the expertise of
professional organizations such as the American Bar Association and the
American Law Institute.”! These organizations’ professional opinions
were thought by the plurality to be as relevant as state statutes and jury
sentencing practices when probing modern societal attitudes toward the
capital sentencing of 15-year-olds. Comparably, in the eyes of Justice
Stevens, a number of treaties signed by the United States—the ICCPR,
the American Convention, and the Fourth Geneva Convention—had an
indispensable part to play in facilitating the procedure of constitutional
analysis.

Concluding its survey of material, the Thompson Court declared its
reasoning for rendering a judgment in support of the contentions raised
by human rights advocates. The sentencing of children less than 16 to
death could never withstand the tests of proportionality or penalogical
components such as juvenile culpability and the rationale of deterrence.
In particular, such sentencing was incapable of taking into account
juvenile defendants’ immaturity and incapacity to understand the full
consequences of their criminal acts. Thus, Oklahoma’s capital system did
not satisfy civilized standards of decency as plainly defined and stated by
the multiple sources referred to by the Court. On that consideration, the
Thompson plurality demanded that Oklahoma act consistently with the
Eighth and Fourteenth Amendments by terminating its cruel and unusual
capital punishment against juvenile offenders like William W.
Thompson.”

Less than two years later, the members of the Thompson plurality,
however, were unable to garner enough votes to shape a controlling
opinion in the Stanford Court. In a dissenting opinion to the Stanford
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case, Justice Brennan followed the Thompson methodolo}gy to annul
child capital punishment for crimes performed at 16 and 17.7

In the Domingues case, dissenter Springer on the Nevada Supreme
Court firmly turned aside Senate intent to hamper the implementation of
the ICCPR domestically. Had the reservation to Article 6(5) gone into
full force, Justice Springer explained, the United States would join the
ranks of the few other remaining countries on earth like Iran, Iraq,
Bangladesh, Nigeria, and Pakistan that flagrantly espoused the practice
of child executions.”* Under such circumstances, the federal government
inescapably placed itself in direct default of treaty obligations now that
the Covenant as part of “the supreme Law of the Land” required of the
United States not to proclaim the death penalty on juveniles under 18.
Writing another dissenting opinion, Justice Robert E. Rose called into
question the viability of the Article 6(5) reservation because Article 4(2)
of the Covenant banned any derogation from Article 6 and because
academics shared a mutually negative view of the controversial
reservation.” In conclusion, Justice Rose proposed a hearing of experts
to fundamentally settle this dispute once and for all.

In Servin v. State, Justice Rose concurred with the majority opinion
that pronouncing the death penalty by the trial court on 16-year-old
teenager Robert Paul Servin was too excessive, but he believed the basis
for this controlling opinion should additionally emanate from
international customary law. Re-examining the legality of the Senate
reservation to ICCPR Article 6(5), he was convinced this time with
confidence that the reservation should stand for three crucial reasons.”
First of all, the Covenant contained no explicit provisions demanding
that States parties cease to incorporate treaty reservations, nor did it call
for the object-and-purpose test to verify the acceptability of these
reservations. Second, the practice of placing reservations on human
rights treaties had reportedly become prevalent among States. One
evidence for that was: “approximately one-third of the parties to the
ICCPR made reservations to over a dozen substantive provisions.””’
Lastly, regardless of the fact that 11 parties to the Covenant raised
objections to the U.S. reservation to Article 6(5) as violating the treaty
purpose, none of those objectors acted within the 12 months after this
reservation was communicated to member parties. As a consequence,
Justice Rose argued, the Senate reservation to Article 6(5) remained in
force pursuant to the 1969 Vienna Convention on the Law of Treaties.

Nevertheless, Justice Rose continued by deliberating on the
postulate made by appellant Servin that the norm precluding capital
offenses for juvenile offenders had today ripened into the hierarchy of
customary international law as assented to by a sizable number of nations
in the world.” In this respect, Justice Rose noted that Professors Harold
H. Koh and Louis Henkin as well as numerous other commentators all
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countenanced this customary law point of view to vitiate the national
operation of the juvenile death penalty system. In the mind of Professors
Koh and Henkin, unless federal directives dictated otherwise, domestic
courts must honestly enforce customary principles to which the U.S.
government did not timely protest during their formation because
principles of this kind would constitute one form of federal law superior
to state law. According to scholarly perceptions, the norm outlawing
juvenile capital punishment was precisely one of those customary norms
regulating the USA. More conspicuously, Justice Rose detected that the
espousal of this norm by large numbers of nations had prodded several
U.S. states to permanently terminate the use of the death penalty to
punish juvenile defendants. On this line of logic, Justice Rose concluded
that:

I am persuaded that banning the execution of juveniles is a
customary international norm and this ban should be recognized
as binding on the United States. In my view, this is an additional
reason to reduce Servin’s penalty to life imprisonment without
the possibility of parole.”

Dissenting from the majority’s denial of certiorari without comment
in Patterson v. Texas (2002), Supreme Court Justice Stevens took the
unusual step of issuing an opinion to explain his justifications for
reexamining the Court’s long-untouched jurisprudence on the juvenile
death penalty. He stated:

Given the apparent consensus that exists among the [U.S. states]
and in the international community against the execution of a
capital sentence imposed on a juvenile offender, I think it would
be appropriate for the Court to revisit the issue at the earliest
opportunity.*

Thus, Justice Stevens strongly conveyed his high esteem not merely
for domestic but also for pervasive international perspectives. His
statement was given full credence by Justices Ruth B. Ginsburg and
Stephen G. Breyer as well.

The final case that merits special treatment is the recent remarkable
triumph gained by the Simmons/Roper appeals in the Missouri and U.S.
Supreme Courts. Sitting Justice Laura Denvir Stith and her concurring
peers,”’ made null and void her court’s previous decree affirming
Simmons’ conviction and capital penalty during post-conviction
review.™” Instead, Simmons was re-sentenced to imprisonment for life
without any prospect of “probation, parole, or release except by act of
the Governor.”® This exultant outcome, in which the state court
overthrew the Stanford precedent, won the blessing of Justice Kennedy
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and four associates® when the case was heard and decided by the federal
high court.

Justice Kennedy, like Justice Stith, carefully followed the Atkins
analytical methodology to arrive at his final judgment. In Atkins, the U.S.
Supreme Court responsively acted on international opinion and used it as
one of the weighty indicia to evince that the dynamically evolving
conception of the Eighth Amendment banned the death sentencing and
execution of persons with mental disabilities.*® Correspondingly, to grasp
contemporary global attitudes concerning the juvenile death penalty,
Justice Kennedy gave respectful consideration to accounts from amici
such as the EU, former U.S. diplomats, and the Bar of England and
Wales.® The elements of international opinion referenced by these
veteran advocates embraced the Child Rights Convention, the ICCPR,
and other cardinal multilateral agreements. Further, mainstream national
practice was adduced with a finding indicating that the USA ranked with
Iran, Pakistan, Saudi Arabia, Yemen, Nigeria, Congo, and China as the
world’s few remnants officially condoning the juvenile death penalty in
the 1990s. To date, however, all foreign sovereigns on this list had
reportedly either abolished the practice or publicly disavowed it. Since
the 1689 English Declaration of Rights was the paragon for the Eighth
Amendment, Justice Kennedy additionally found it helpful to examine
British practice in this aspect. He observed that British cessation of
executing juvenile offenders predated international human rights
covenants and that the first steps in this direction transpired in the 1930s.
Taken as a whole, Justice Kennedy averred that all of these signs
solidified his conclusion that the Eighth Amendment now forbids the
condemnation of youths aged lower than 18 to death.

Qualitative/Quantitative Summary

This case study of juvenile death sentencing leads to the following
summation. Adjudicators on the U.S. bench who disallowed the
application of international law included: dissenters in Thompson and
Simmons/Roper; and the majority or the full court in Roach, Stanford,
Domingues, Beasley/Beazley, Ex parte Pressley, Ex parte Burgess,
Wynn, Ex parte Carroll, Servin, Hain, Villarreal, and Dycus. On the
other hand, the plurality in Thompson; the dissenters in Stanford,
Domingues, and Patterson; the concurrer in Servin; and the majority in
Simmons/Roper all took a stand oppositely discrepant from the “Never
Accept” category. A look at Table 4-1 discloses the phenomenon that a
far greater number of judges disclaimed the force of international
safeguards protecting juveniles’ right to life. This result entirely
coincides with the prediction earlier in this chapter that judges are likely
to cling to domestic law in the domain of the juvenile death penalty. To
put it in a different way, the data in Table 4-1 denotes the impression that



Death Penalty 2: International Norms in U.S. Courts 107

municipal legal provisions had wielded a vast measure of sway in
determining judges’ voting behavior in the 15 selected juvenile death
penalty cases. Further, the legal model appears competent to explain that
judges and justices all spoke in unison against international law
arguments in the cases of Roach, Beasley/Beazley, Ex parte Burgess,
Wynn, Ex parte Carroll, Hain, Villarreal, and Dycus.

A careful dissection of other court decisions studied in this book,
however, quickly dismisses such an impression. Nowhere did U.S. laws
contain a provision offering the definite source of reference for a
constitutional reading. Yet, as already described, U.S. Supreme Court
justices were always ready to invoke discrete legal evidence in support of
their individual selected positions. The inability of the legal model to
account for judges’ decision-making processes also became fairly
obvious when judges during their deliberations on the Domingues case
were in discord over the enforceability of the Senate reservation or
Article 6(5) of the ICCPR. If the legal model (which posits that neutral
legal rules are the single factor controlling judges’ voting choices) is
always a valid predictor, such legal wrangles dividing the Nevada
Supreme Court into majority and dissenting camps should not have
occurred. Again, in the Servin appeal, why was the Nevada Supreme
Court unable to procure unanimity toward international law claims? The
same holds true in Ex parte Pressley, in which Justice Cook wrote a
principal opinion faithfully in sync with senators’ preference to exclude
the power of Article 6(5), while Justice Houston reluctantly concurred
because of the federal high court’s repudiation of a merits hearing in
Domingues. The Simmons ruling from the Missouri Supreme Court not
only overrode the ill-famed Stanford judgment. In addition, it was
indicative of the sharply conflicting constructions of the tenability of
juvenile capital punishment existing between the majority and dissenters.
A parallel division of opinion seemingly appeared in Patterson as well.

The outcome in Table 4-1 equally demonstrates that sitting judges
have always drawn on divergent legal principles in reaching juvenile
death penalty decisions. Assuming that the legalistic explanation is
perfectly legitimate in making sense of judges’ voting preferences, then
the statistics in Table 4-1 should have consistently registered without
variation that 100% of judges favored international law or otherwise.
This is because the legal model applied in our research predicts that no
elements other than objective legal rules would govern all case
outcomes. Without an element of human interpretation instilled, law
itself, once enacted, is static in black and white letters and uniformity
should be anticipated in its application. Yet, the statistical findings
glaringly portray a dissimilar scenario of judicial behavior. In brief, the
referenced contradictions suggest that elements apart from objective
legal canons may bear on how judges deal with juvenile death penalty



108 Human Rights Litigation Promoting International Law

cases. Since judges are theoretically independent of outside political
influences in casting their decisional votes, it seems that judges’ attitudes
may serve as a significant factor in shaping the case outcome. Thus,
future research is required to expand the exploration of judges’ voting
outcomes from the current legal model to attitudinal-centric inquiries.

Table 4-1. Judicial decision making with legal model explanations in
15 juvenile death penalty cases

Judges at Different Favor International Never Accept
Court Levels Law at Least Once International Law

State Level

State Appellate 5

State High Court 6 30
Federal Level

U.S. District Court (Eastern Texas) 1

U.S. Appellate 11

U.S. Supreme Court 9 4

15/66 51/66
Total
(22.73%) (77.27%)

EXECUTION OF FOREIGN NATIONALS

Human rights activists established a striking and synergistic transnational
network in battling states’ neglect to speedily advise foreign nationals
facing the death penalty of their right to consular notification under the
Vienna Convention. In that campaign, individual activists formed
coalitions with aggrieved foreign governments and advocacy groups in
the USA and clsewhere to pursue a broad spectrum of system and
process activities on both domestic and international fronts. Moreover,
modern websites and electronic mail worked as useful media in
disseminating and gathering human rights materials for campaign
promotion.®” Besides facilitating those communications, the Internet
substantially intensified the level of interaction among like-minded
advocates by transmitting amicus briefs and pleadings for their
comments and approval before legal arguments were actually made in
U.S. courts.

As early as 1992, Al Canada’s Death Penalty Coordinator Mark
Warren and attorneys Sandra L. Babcock, Robert F. Brooks, and William
H. Wright, Jr. entered on their collaboration in constructing consular
treaty claims in Faulder v. Johnson (1996) and Murphy v. Netherland
(1997).% By posting over a hundred U.S. cases of consular rights
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violations and updated news articles as well as other pertinent consular
information on websites, for instance, the Death Penalty Information
Center and Warren-led Al effectively imparted educational messages to
the public and government elites worldwide. To raise consular officers’
awareness of their treaty rights within the United States, the International
Human Rights Law Clinic at American University hosted a one-day
conference in Washington, D.C. on 30 June 1999 with AI’s death
penalty expert Warren and attorney Babcock appearing as presenters.®
By doing this, human rights NGOs and individual activists expanded the
scope of their campaign to foreign diplomatic officers and mobilized
further pressure for treaty compliance on state and local enforcement
agencies.

At the same time, human rights activists engaged in other forms of
socialization/communication to push the consular rights campaign a step
forward. A sizable number of law professors delivered in law review
articles and on Internet sites their legal rationales and policy
recommendations, urging U.S. officials to diligently put consular treaties
into domestic effect. Not only did their publications enrich the sources
for academic studies, but they also instructed consular case lawyers on
how to draw up and ready their defense arguments in U.S. courts.
Through a variety of law school-designed curriculums and practicing
clinics, professors committed to the issue additionally familiarized the
next generation of students with consular legal issues. Elsewhere,
counselors from McGuire, Woods, Battle & Booth,” Yale Law School’s
Diana Project, and the International Justice Project developed crucial
nexuses with consular advocates and researchers by setting up electronic
hubs of brief banks revolving around the Breard/Paraguay case’ and
others for reference purposes. By filing pleadings grounded in
international jurisprudence, human rights activists were able to make
adjudicating judges exposed to and embedded in international law
environments.

To be sure, all these patterns of socialization had more or less
impacted on recruiting a broad pool of additional enthusiasts and
consular delegates as well as political leaders abroad into the
development of the consular rights campaign. For example, continual
consular advocacy by human rights campaigners eventually galvanized
Mexican authorities to stand up for its detained nationals on U.S. soil. As
a country whose nationals accounted for the largest segment of the
foreigners committed to America’s death row, Mexico inaugurated a
consular dialogue with law enforcement personnel from across the
Midwest on 6 October 2000.”> This program of intended legal suasion
was co-hosted by the Center for International Human Rights at
Northwestern University Law School. By circulating consular
information cards to its citizens traveling to the United States, the
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Mexican Consulate has actively taken precautionary measures to bring
them into high awareness of consular treaty benefits. On top of litigating
in U.S. courts, as shown in Chapter 3, the government of Mexico relied
on the Inter-American Court and the ICJ to certify the rightfulness of its
challenges to U.S. consular misdeeds. Due to a proposal by Mexico, the
U.N. General Assembly supportively introduced the Inter-American
Court’s advisory opinion into a resolution confirming the significance of
implementing consular notification and assistance in conjunction with
international due process of law.”” The cancellation by President Vicente
Fox of a 2002 State visit to the USA in protest of repeated consular
treaty infractions against Mexicans in U.S. custody marked another peak
of strained relations between the two countries.” All the actions taken by
Mexican elites and rights activists characteristically illustrate how
consular omissions by the United States in the end inescapably embroiled
its foreign relations with allied countries and stimulated a cascade of still
more transnational activities against it.

Beyond the conduits of contact just recounted, the functional
converse noticeably took place between defense attorneys, amicus
contributors, and scholarly researchers as well as human rights NGOs. In
fact, attorneys Babcock and Wright depended on Warren-led Al as one
of the information providers for framing appeal briefs in the interest of
their respective clients Joseph Stanley Faulder and Mario B. Murphy.”
Likewise, Argentina, Brazil, Ecuador, and Mexico secured generous
assistance from Warren in drafting an amicus brief in support of
Paraguay’s lawsuit in the United States.”® Through quarterly on-line
newsletters, Warren undertook the facilitation of ongoing discourse
between litigating attorneys, academics, and other consular rights
supporters.

Often, such communications were two-sided in nature. In some
instances, they proceeded on such an extensive scale that the consular
rights campaign activity spilled over to enlist still other NGO advocates.
As one example, in the Faulder case, a number of Al Urgent Actions
seeking a stay of reiterative impending executions were released after Al
conferred with Faulder’s attorney, Sandra L. Babcock. Then, the Urgent
Action material promptly inspired two other advocacy groups’’ to make
similar appeals to the Texas administration in the interests of Canadian
national Faulder. Additionally, at the request of attorney Babcock, Al’s
Warren discharged the function of keeping information regarding the
progress of the Faulder case constantly flowing to media reporters.

The Faulder case also typified yet another style of interactive
dialogue occurring between myriad functional actors. Mostly spurred by
published law review articles and a number of pending consular cases, a
surging domestic sympathy in the United States toward foreigner
nationals under death sentences had rekindled attorney Babcock to again
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bring up the consular claim for habeas relief in state and federal courts.”®
In turn, Babcock as a case pioneer offered a stream of ongoing aid to
Wright and the Breard legal team as well as to other interested
litigators.” As well, she frequently contributed her strategic acumen in
consular cases at lawyers’ conferences. Further, in the aftermath of the
Breard case, periodic collaboration emerged between AI’s Warren and
several active professors such as William J. Aceves, in the form of
critiquing each other’s amicus briefings, discussin% recent consular
developments, and participating on conference panels.'®

As interest articulation/aggregation came into play, human rights
organizations changed part of their campaign agenda to focus on
enhancing and maintaining high-profile appeals in the international
arena. Al members in Canada and Germany had persistently lobbied
their home governments to make vigorous interventions aimed at
suspending the executions of Faulder and the LaGrand brothers.'"
Ahead of a U.N. mission for an on-site investigation into the death
penalty dispatched to the United States in October 1997, Warren-
spearheaded Al and attorney Wright separately contacted U.N. Special
Rapporteur Bacre Waly Ndiaye, making him aware of the serious nature
of the repeated consular transgressions by individual U.S. states.'”® These
campaign efforts eventually incited Ndiaye to feature Faulder and other
consular cases in a critical report handed in to the Human Rights
Commission. By the end of 1998, Al had already moved the Faulder
campaign to a global focal point, as a result of wide distribution of AI’s
thematic reports on consular rights violations and the death penalty, in
addition to well over a hundred intensive interviews given to the
media.'” Moreover, after being lobbied by Al for a number of years, the
Human Rights Commission in 1999 backed a resolution requiring U.N.
members to fully comport with consular treaty duties owed to all alien
criminal suspects arrested or tried on capital charges by their domestic
law enforcers.'” Besides the Human Rights Commission, other
international vehicles that availed complainants of the opportunity to
vent their consular grievances were the Inter-American system and the
ICJ. As depicted in Chapter 3, concerned sovereigns and their mistreated
citizens periodically took cases before these bodies in the hope of
increasing the compliance pressures on responsible U.S. authorities.

Domestically, in a joint letter dated on 14 May 1997, a group of
defense attorneys from 32 law firms called on then-Secretary of State
Albright to intervene in Faulder, Murphy, Breard, LaGrand v.
Stewart,'”® Flores,"® and other consular cases.'”” Kindred actions were
taken by a wide array of transnational NGOs and individual advocates'”®
for the benefit of the LaGrand brothers and other foreigners facing the
death penalty in the United States.'” Over and above all of those
undertakings, cross-border NGOs and individual devotees enlarged their
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legal and moral suasions to state political elites, in an effort to extract
reprieves for foreign nationals facing imminent executions.''® More
prominently, thanks to what professor Almond characterizes as the
“articulation” endeavors of local activists, in September 1999, the state
of California became the first jurisdiction in the USA to legislatively put
Article 36 of the Vienna Convention into practice.'"!

Turning to the U.S. court system, as illustrated in Appendix I,
activist attorneys, professors, and transnational NGOs translated their
campaign language into a great many pleadings that were proffered after
a process of consultation and coordination. Since the overriding aim at
this phase was to win over judges to their side, they took advantage of
every opportunity in court to persuade judges into amending states’
inveterate violations of treaty and customary consular norms. Their
central legal arguments are outlined below.

As a self-executing treaty, the Vienna Consular Convention
automatically enjoyed legally binding force on U.S. soil.'”? State laws
were necessarily subordinate to the Convention provisions, under the
Supremacy Clause of the Constitution and the Supreme Court’s holdings
in cases such as Missouri v. Holland. In light of Convention Articles 5
and 36, individuals were indeed one of the protected subjects intended
and designated by the Vienna Consular Convention.'” Metaphorically
speaking, the international rights of consular notification and access
accorded to foreign individuals were on a par with the world-noted
“Miranda rights,” under which criminal suspects in the United States
were securely guaranteed due process treatment throughout the course of
legal proceedings.''* It was therefore misplaced to maintain that Article
36 purported nothing but to provide for the efficient performance of
consular posts. Individual aliens facing capital prosecutions outside their
native land by all means were entitled to benefit from Article 36.

As a full party to the Vienna Convention, it was incumbent on the
United States to compel its constituent states to endow foreign nationals
taken into U.S. custody with consular treaty safeguards. On no terms
could a federal rule of procedural default validly bar the Convention-
derived claims. Rather, federal treaty interests should always outweigh
that municipal principle, even though the concept of default arose from a
kind of federal goodwill venerating state sovereignty in the management
of local criminal justice systems.' Next, the doctrine requiring an
exhibition of actual prejudice in order to prevail on appeal was also
problematic, given that the absence of consular assistance could
considerably alter case proceedings in ways that would defy accurate
analysis by appellate courts. The denial of consular involvement
materially crippled the capability of condemned foreigners unacquainted
with U.S. legal procedures in a multitude of unpredictable forms, such as
deprivation of the consular support necessary to procure a timely plea
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negotiation, resulting in a life sentence that could have spared their
lives.''® Neither the language of 28 U.S.C. § 2253(c)(2),'" a constituent
of the 1996 Antiterrorism and Effective Death Penalty Act (AEDPA)
limiting the grounds for habeas corpus appeals, nor its drafting history
required that legitimate sources forming the basis for individual
complaints need be confined to purely “constitutional” claims.'"® There
was no requirement that issues be built in the context of constitutionally-
vested rights in order to trigger further appellate review in the wake of a
petitioner’s habeas corpus claim being rejected by a federal district court.
To the contrary, this statutory prescription simultaneously authorized an
entire class of death-sentenced foreign nationals to apply for habeas
redress based on violations of the Vienna Consular Convention.

Besides these contentions centering on the multilateral consular
treaty, human rights activists brought forward other legal arguments to
fortify their defensive ground. In the Ohio v. Loza amicus brief filed for
the Mexican government, Professor John B. Quigley and attorneys S.
Adele Shank and Robert S. Frost interpreted the rights accorded under
Article 36 as binding on U.S. states as a matter of customary norms.'"’ In
Al-Mosawi v. State'™ (1998), the post-conviction lawyers for an Iraqi
death row inmate believed that the Oklahoma criminal court of last resort
would swiftly set aside the Consular Convention claim as procedurally
defaulted if it was raised on the merits (i.e., as direct grounds for relief).
On that consideration, they presented the Convention violation as part of
a larger ineffective assistance claim, arguing that appellate counsel failed
to adequately represent her client, inter alia, by not raising the treaty
claim on direct appeal.'”' More uniquely, attorney Babcock resorted to
the Alien Tort Claims Act as a mainstay to seek judicial review of
Faulder’s death sentencing. The ATCA-based tort claim propounded that
state administrators had wrongly stripped Faulder of consular treaty
rights and subjected him to the inhumane death row phenomenon in
defiance of international jurisprudence.'*

In legal actions fought for the consular interests of Mexico,
Paraguay, and Germany, human rights advocates emphasized that these
sovereign challengers had standing predicated on multilateral and
bilateral treaties to sue state governments over the alleged consular
injustices.'” Not only could they properly litigate in their own right, but
they could also do so in the interest of diplomatically safeguarding their
nationals’ rights. Equally important, in the capacity of amicus, David J.
Bederman and other law professors refuted the political question
postulate relied on by Virginia and the amicus federal government to
oppose judicial remedies for the consular breach in the Paraguay case. In
their analysis, the executive branch during the Senate ratification hearing
openly admitted the substance of the entire Consular Convention to be
self-operating and extending to the USA and its states as “the supreme
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Law of the Land.” On the authority of that legislative history, the rights
in Article 36 indeed were actionable as “cases or controversies” under
Article ITI(2) of the U.S. Constitution.'**

To repudiate the overture advanced by violating U.S. states that they
were immune from foreign sovereigns’ lawsuits under the Eleventh
Amendment to the U.S. Constitution, an elaborate defense approach was
shaped and adopted by human rights attorneys on behalf of Mexico,
Paraguay, and Germany. Instead of requesting compensation for the past
misdeeds of the state authorities, they argued that the goal of their
lawsuits was prospective injunctive relief to block any further state
actions to execute aliens sentenced to death in the United States.'”
Another rationale invoked to forestall application of the Eleventh
Amendment rested on the absence of any other meaningful remedy: the
fact that the states under accusation continually frustrated consular treaty
rights by leaving the death sentences incurred by their past wrongs
totally unaddressed.

Headed by Lori F. Damrosch, a group of international professors
filed an amicus brief in the Paraguay case to express their opinion about
the binding legal effect of an ICJ provisional order. By their account,
Article 94(1) of the U.N. Charter was the source of legal authority that
obliged the United States and other U.N. members to carry out all
judgments of the ICJ, including its interim stay measures.'*® Speaking for
Mexico as an amicus in Valdez v. Oklahoma'”’ (2002), Sandra L.
Babcock and Susan Otto identified three other key explanations to back
the thesis that the ICJ judgment in LaGrand should be given a full and
effective meaning within the United States.'*® The United States ratified
the Optional Protocol to the Vienna Consular Convention and consented
to surrender to the ICJ’s adjudication any of its consular quarrels arising
with other States parties. Besides its Protocol-based responsibility,
international customary law also committed the USA and other
sovereigns in the world community to abiding by international judgments
proclaimed by their treaty-sponsored tribunals. Lastly, Babcock and Otto
argued, the applicability of the LaGrand decision was not limited to the
LaGrand brothers nor to German nationals. To do otherwise would
deviate from the principle of equality and non-discrimination as
recurrently set forth in the Fourteenth Amendment to the U.S.
Constitution, Article 26 of the ICCPR, and Article 5(a) of the Racial
Convention as well as international customary law.

In general, state administrators responded to these arguments with
hostility. Texas, for example, declined to investigate an alleged Article
36 infringement on the theory that it was not a signatory to the Vienna
Consular Convention.'*’ In that context, any attempt to enforce the treaty
through judicial remedies would be unacceptable. Moreover, according
to other states’ arguments, the Convention claims were procedurally
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barred from merits review by courts if not timely raised at the state trial
level—ignoring the reality that the cause for the default was the states’
own mistake for not providing advice of consular rights in the first place.
Nevertheless, the states continued to maintain that the exercise of
consular treaty rights must be undertaken in close association with the
concept of federalism, which could be facilitated only through the
activation of procedural default in U.S. courts.””" By reference to the
Convention’s preamble, these state administrations additionally asserted
that Article 36 did not bestow judicially enforceable rights on foreign
nationals apprehended or incarcerated on criminal charges.””' Further,
departing from human rights activists’ reading of the law, the limitation
of the grounds for appealing the dismissal of habeas corpus petitions to
“the denial of a constitutional right” under 28 U.S.C. 2253(c)(2) was
conceived by them to the benefit of their counter-consular posture as
categorically disallowing any invocation of treaties to justify a new
round of appeals.'**

Along with defending against the appeals instituted for death-
sentenced foreigners, the states also contested the lawsuits mounted by
the countries of origins of those harmed individuals. Two underlying
averments were put forth to warrant their inhospitable attitude toward
remedies for consular treaty breaches. The Eleventh Amendment forbade
any such lawsuits that had an essential impact on states’ power to
prosecute and condemn those countries’ nationals for their involvement
in criminal acts. And, there was no ongoing violation of federal law that
could negate the Eleventh Amendment immunity of the states from
litigation brought by foreign sovereign parties; since each of the foreign
nationals was now in contact with his or her consulate, the violation of
the treaty had ceased. The death sentences in dispute were attributable to
clear violations of state criminal laws by the foreign national defendants,
and not to any recognizable wrongdoings inflicted by the state
authorities. By raising the political question doctrine, the state of
Virginia and the amicus U.S. government argued that the one and only
resort feasible to foreign sovereigns to vindicate consular treaty rights for
themselves and their nationals was through diplomatic means and
international mechanisms.'”?

In an amicus brief invited by the U.S. Supreme Court in the
Breard/Paraguay case, the U.S. Solicitor General explained at length a
number of positions supporting the government’s confutation of the
binding force of the ICJ’s provisional measures.””* With the terms
“decision” and “judgment” written into Article 94 of the U.N. Charter,
the Solicitor General believed, it made sense to argue that the
effectuation of an ICJ decision lay exclusively with the U.N. Security
Council. In addition, he continued by proposing that Article 41 of the ICJ
Statute pointedly introduced the words “indicate,” “ought,” and
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“suggested” to define the Court’s interim edict as at most advisory in
nature. The Court itself had never publicly affirmed the binding effect of
its interim orders nor had the Security Council ever taken action under
such orders to constrain an offending country. Even supposing that the
ICJ’s instruction requiring a stay of execution was compulsory, the
Solicitor General enunciated that the federal government lacked the legal
capacity to meddle with the operation of the death penalty in its state
units.

In Almond’s stage of policy making/implementation/adjudication,
many judges in the examined 26 cases had admittedly taken cognizance
of states’ contravention of consular rights in cases where foreign
nationals were subsequently sentenced to death. Yet, as delineated in
Table 4.2, in cases litigated by foreign prisoners on death row, judges
routinely repulsed relief and tacitly condoned state misconduct through
the application of one or more doctrinal impediments: procedural default,
no perceived prejudicial harm, no violations of constitutional rights, the
last-in-time rule, federal affairs, a statute of limitations, or res judicata.
In lawsuits addressing the interests of the aggrieved foreign governments
(Paraguay, Mexico, and Germany), the constraining force of the
Eleventh Amendment was typically the judicial basis for dismissing the
consular treaty contentions against U.S. states. On some occasions, a
determination that the treaty invested no private rights was the pretext
used by unfriendly judges to brush aside the consular concerns of foreign
governments and their nationals. To a large degree, U.S. judges dis-
regarded the interim measures of international tribunals, let alone their
merits dispositions, by permitting recalcitrant states to proceed with the
execution of foreign convicts over human rights activists’ outcries.

Judgments Based on a Municipal Law Rationale

Procedural Default

The procedural default doctrine has been invoked in a series of court
opinions (Murphy, Breard, LaGrand v. Stewart, Villafuerte, Ibarra,
Reyes-Camarena, Torres v. Gibson, Issa, Valdez, Medellin, and Plata).
In these cases seeking direct review or post-conviction relief, both
federal and state judges/justices found that the foreign litigants under
sentence of death had procedurally defaulted on their Convention claims
because they did not dule 5put forward these issues during the initial stage
of state trial or appeals.®> Appeals courts had authority to look into the
merits of procedurally defaulted causes of action to the limited extent
that foreign complainants were capable of showing both a cause for the
default and an actual prejudice arising from states’ treaty violations or a
fundamental miscarriage of justice.



Death Penalty 2: International Norms in U.S. Courts 117

For instance, the federal district court and the Fourth Circuit held
that the novelty of consular rights claims did not excuse Breard’s
inability to exhaust the issue in state courts. A reasonably diligent
attorney would have discovered the Vienna Consular Convention and its
potential applicability to Breard’s defense, since treaties were one of the
first authorities that an attorney representing a foreign national would
consult."*® At this late stage in the appeals process, mere ignorance by
Breard’s trial attorneys of the relevant Convention protections was not
sufficient to establish cause for not raising the Convention claims in state
court proceedings.””’ The paucity of this cause, in turn, rendered the
issue of prejudice moot. Additionally, the Fourth Circuit maintained, no
miscarriage of justice was in controversy here because Breard could not
evidence that he was actually innocent of the offense for which he was
convicted and sentenced to death. For the stated reasons, the federal
courts adjudged that Breard’s cause of action structured on the Consular
Convention was defaulted and barred from federal review.

Two more propositions underpinning procedural barriers are
projected in the Breard decision from the U.S. Supreme Court. One was
the viability of the AEDPA clauses under the last-in-time rationale,
which will be left for later discussion under a different heading. The
other came from the Court’s doubtful construction of Article 36(2) of the
Vienna Convention. In the majority’s viewpoint, it was a well-settled
principle of international law that, in the absence of express treaty terms
that indicated otherwise, the procedural stipulations of the forum country
controlled treaty implementation within its jurisdiction."*® For the Breard
justices, Article 36(2) of the Vienna Convention supported this principle
by providing that the Convention rights were to be exercised “in
conformity with the laws and regulations of the receiving State.” Since it
was the rule within the United States that claims appealing state
convictions must first be raised in state courts, federal courts indeed were
empowered to employ procedural default to reject consular rights claims
not first heard by state judges.

The Breard majority’s affirmation of procedural default was
thoroughly made use of by the Oklahoma Court of Criminal Appeals to
prevent reliance on the ICJ judgment in LaGrand, which had been raised
by Mexican national Gerardo Valdez in a successor post-conviction
habeas petition.'*” Under the Oklahoma Statutes (22 O.S. § 1089(D)(9)),
in order for procedural default to be set aside, a petitioner had the burden
of demonstrating that the legal basis on which the new claims rested was
not available during state trial or direct appeal, or that a “new rule” of
constitutional law was now applicable to the case. For Judge Charles A.
Johnson, these two scenarios simply did not apply in the Valdez case.

In spite of the LaGrand disposition issued by the ICJ on 27 June
2001, the underlying legal basis for Valdez’s claim (i.e., Convention
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Article 36) nonetheless was in place well before his conviction and
sentencing. Consequently, the Article 36 safeguards were neither original
nor unavailable to Valdez in his prior appeals. Further, in Judge
Johnson’s interpretation, it was arguable that some segment of the
LaGrand judgment created a “new rule” in specific regard to its
acknowledging Convention Article 36(1)(b) as “individual rights” and
the procedural default doctrine as disserviceable to the consular interests
of condemned foreigners. However, the Supreme Court’s Breard
decision that validated the relevance of procedural default in the context
of consular habeas appeals should dominate. In the final analysis, Judge
Johnson added that allowing the ICJ decision to trump the binding
Breard precedent would trespass ultra vires on the realm of foreign
policy making that belonged to the political branches and would run
afoul of the constitutional framework of the separation of powers.'*

The legal clout of the Breard case law concerning procedural default
likewise extended to Medellin v. Dretke'*' (2004). Repelling the Vienna
Consular Convention claims brought forward by Mexican petitioner Jose
Ernesto Medellin grounded on the ICJ’s judgments in LaGrand and
Avena that obviated procedural default, Judge Edith H. Jones of the Fifth
Circuit opined to the contrary. She stated that:

We may not disregard the [Breard] Court’s clear holding that
ordinary procedural default can bar Vienna Convention
claims....We are bound to follow the Precedent until taught
otherwise by the [U.S.] Supreme Court."

Harmless Error or Speculation

An absence of prejudice was another form of obstacle typically used by
judges/justices to disavow repairing the defective procedures that foreign
nationals on death row had endured in the course of their trials.'** For
example, in their view, the mitigating evidence that would have been
presented to the jury had the consulate been notified was the same as or
duplicative of evidence that trial counsel could have discovered without
consular assistance; therefore, the defendant was not harmed by the
state’s contravention of consular rights. This school of judges persisted
in holding that the right to consular information did not arise to the level
of a constitutional right requiring mandatory reversal without a display
of individualized harm. For this matter, they applied the exacting
standard of “harmless error” to find that the sentencing outcomes
received by the foreign nationals were not affected by the state’s breach
of consular treaty duties. In other words, the curtailment of the
Convention protections was utterly extraneous to the question of whether
death sentences were correctly levied on the foreigners charged with
capital crimes. Nothing in that multilateral treaty suggested that an
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encroachment on consular treaty terms should necessarily lead to the
revocation of convictions or reductions in sentences.

In State v. Reyes-Camarena, the “plain error” doctrine led the
Supreme Court of Oregon to unanimously uphold the refusal of the trial
court to exclude evidence of statements made by Horacio Alberto Reyes-
Camarena under circumstances in which the Oregon police did not
advise him of his consular communication right. In the opinion of the
Court, the error at issue was not plain, because it did not satisfy the diles
factor that the legal error must be “obvious, not reasonably in dispute.”'**
Neither the Oregon appellate court nor the U.S. Supreme Court had ever
disposed of the issue of evidence suppression associated with consular
rights infractions.'*® The applicability of the Vienna Consular
Convention had been deliberated by the Breard Court in the context of a
habeas corpus appeal. It did not set a precedent that qualified Reyes-
Camarena to preclude his confession to the police based on consular
treaty impingements. Another source employed by the Oregon Supreme
Court to underlie its unfavorable position was the case of Lombera-
Camorlinga, in which the federal Ninth Circuit Court rejected the
necessity of removing post-arrest statements made by the appellant
absent consular information.'*® For the en banc justices that reviewed
Reyes-Camarena on direct appeal, this Ninth Circuit ruling:

not only would...undercut the substance of [the appellant’s]
argument, were we to reach it, but it demonstrates that the legal
point that the [trial] court should suppress statements if the
police obtain them before VCCR notification is not “plain.”"*’

Chairing a three-judge panel from the federal appellate court for the
Tenth Circuit, Judge Robert H. Henry decided against the consular
violations allegation raised by Bountaem Chanthadara. The Laotian
appellant had not kept a substantial connection with his native country
“other than technical citizenship” since he moved to the United States at
the age of six."”® He spoke English fluently and never demanded that
U.S. authorities make contact with the Laotian Consulate for his legal
aid. Based on this undeniable matter of fact, Judge Henry considered that
Chanthadara did not amply prove any prejudice arising from the lack of
consular involvement in his case, in which he was convicted by a federal
jury for murder, robbery, and use of a firearm in a violent crime.'*’

A rationale of speculation also surfaced in a judgment of the
Virginia Supreme Court. Reviewing the appeal of a Pakistani national
sentenced to death for fatally shooting two staff members outside of the
CIA headquarters, Justice A. Christian Compton perceived as totally
speculative the appellant’s assertion that, had he been informed of his
consular rights, he would not have confessed to an FBI agent about his
crimes.'
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Lack of Constitutional Grounds

Two early appellate court decisions disposing of consular appeals raised
in Murphy"' and Loza"* exemplify this category. In order to warrant the
awarding of a certificate of appealability following his defeated habeas
petition in the federal district court, condemned Mexican national Mario
Murphy was required to substantiate the relationship of the state’s denial
of his consular rights to a violation of constitutional rights, as spelled out
in 28 U.S.C. § 2253(c)(2). To similar effect, the Ohio Court of Appeals
indicated that a parallel provision in an Ohio civil procedure rule applied
to Jose T. Loza, a Mexican national on death row. According to R.C.
2953.21(A)(1), a petitioner for post-conviction relief carried the burden
of establishing that his or her divestment of consular rights was directly
linked to violations of the Ohio or U.S. Constitutions.

At the Fourth Circuit and the Ohio Court of Appeals, adjudicating
judges, however, overrode any chances of redress. The challenged treaty
wrongdoings were not synonymous with constitutional violations. The
constitutional provision in Article VI(2) might commit the states of
Virginia and Ohio to effecting U.S. duties in congruity with the Consular
Convention. Notwithstanding that prescription, the Supremacy Clause
could not possibly metamorphose a consular treaty violation into a kind
of constitutional rights violation. Presuming that the Convention actually
vested private individuals with actionable rights in U.S. courts, the
judges determined that the scope of those rights and the remedies
available for the Mexicans’ deprivation would be conditioned by this
rule. Thus, the Convention claims in the Murphy and Loza cases were
overruled for failing to fulfill constitutional violation requirements.

The Last-in-Time Rule

The doctrine that a statute later in time prevails over a conflicting treaty
provision was one of the numerous justifications afforded by the U.S.
Supreme Court to dismiss the Breard appeal.'> The more recently
enacted statute identified by the majority under this doctrine was the
AEDPA . Under its regulation (28 U.S.C. § 2254(¢)(2)), federal courts
were empowered to hold an evidentiary hearing only if a habeas
applicant who asserted treaty violations had “develop[ed] the factual
basis of a claim in State court proceedings.” Governed by the precept of
last in time, the justices stated that Breard did not demonstrate any
impairment arising from consular violations during his earlier state
procedures, and, thus, he was now prevented under AEDPA from
securing a hearing to examine the merits of his consular rights claim.

No Actionable Right

Cases classed in this category are Loza, Paraguay, Kasi, Flores, Reyes-
Camarena, Bell, Medellin, and Plata. While taking no issue with the
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Convention’s aim to safeguard the privileges and immunities of consular
officers, the adjudicators swiftly rejected the argument that Article 36
conferred actionable rights on foreign citizens and their home countries
that could be invoked in court proceedings. In the words of Judge
George H. Elliott on the Ohio Court of Common Pleas that heard the
Loza appeal,

This court knows of no law, treaty, or judicial precedent which
imposes on law enforcement officials an affirmative duty to
inform an alien detainee of a right to contact consul.'**

In Flores, Judge Patrick E. Higginbotham from the Fifth Circuit held
that admitting a private right of action under the Consular Convention
would amount to creating a new exclusionary rule applicable to post-
conviction habeas appeals raising consular rights claims, which was
strictly barred by the Teague principle.'> Further, the preamble to the
Vienna Convention provided another form of pretense for en banc
justices on the Supreme Court of Virginia to disclaim any enforceable
individual rights stemming from that treaty. As an opinion author in the
Kasi case, Justice Compton cited the preamble as saying that the “[treaty]
purpose...[was] not to benefit individuals but to ensure the efficient
performance of functions by consular posts on behalf of their respective
States.”'>® A few years later, Justice Cynthia D. Kinser from the same
high court struck the same note of no assertable private rights in the case
of Bell v. Commonwealth"™’ (2002). The words of the ICJ’s LaGrand
disposition'® and Convention Article 36(2)' were employed and read
in a way supporting her negative postulate.

In addition, Judge Edith H. Jones from the Fifth Circuit indicated in
the Medellin opinion that, despite the LaGrand judgment by the ICJ, the
Circuit was bound by its prior panel’s decision in United States v.
Jimenez-Nava'® that declared the unenforceability of Article 36 in U.S.
courts. This holding was binding “until the Court sitting en banc or the
[U.S.] Supreme Court [said] otherwise.”'®" Moreover, the U.S. Supreme
Court rebuffed the pleas of Paraguay to cancel Breard’s death sentence,
deciding that neither the Convention text nor its drafting history signified
any intent to offer a cause of action for a foreign sovereign to sue in the
U.S on behalf of its condemned national.' In speaking this way, the
Court patently imparted the notion that there was no attendant right of a
foreign government whose treaty interests were impinged on by the
United States to pursue legal recourse in federal courts.'® In Reyes-
Camarena, the entire Oregon Supreme Court, headed by Justice Robert
D. Durham, noted that the U.S. Supreme Court responded to Breard’s
petition to enforce the Vienna Consular Convention with a passing
statement regarding individual rights:
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The Vienna Convention—which arguably confers on an
individual the right to consular assistance following arrest—has
continuously been in effect since 1969.'**

For Justice Durham, this statement was not substantial enough to
allow him to give assent to the existence of any actionable right under
the Convention.'®

Federal Affairs/No Reciprocity/No Remedy

Although conceding the treaty reach to states pursuant to the Supremacy
Clause, Judge Sharon Keller from the Texas Court of Criminal Appeals
declined to discard Mexican appellant Felix Rocha’s confession used
against him at trial as a means to cope with the state’s violations of his
consular treaty rights. Under Article 38.23 of the Texas Code of Criminal
Procedure, evidence would be inadmissible if gathered “in violation of
any provisions of the Constitution or laws of the State of Texas, or of the
Constitution or laws of the United States of America.” Compared to the
language of the Supremacy Clause, in which “Constitution,” “Laws,”
and “Treaties” all were placed in tandem, Judge Keller construed “laws”
in this Texas exclusionary statute as implying that a treaty did not
constitute one of the laws of Texas or the United States.'®® Using the
mechanism of Article 38.23 to quash evidence was not a proper remedy
to the consular rights transgressions by Texas law enforcement because
the Article was never meant to grapple with that kind of situation, in
light of the plain meaning of its provision. Nor was there any question of
reciprocity arising if exclusion of the evidence at bar was not granted,
since no foreign countries in the world had ever given effect to the
Viennl%7 Consular Convention through the application of exclusionary
rules.

Rather, Judge Keller regarded dealing with consular treaty breaches
to be in the domain of federal questions. “A treaty that [could] be
enforced under the Supremacy Clause should not be dependent upon
state law for its implementation.”'® Two approaches were therefore
advanced to amend the occurrence of consular encroachments within the
United States. One was relying on the State Department to “investigat[e]
reports of violations and apologiz[e] to foreign governments, and
work...with domestic law enforcement to prevent future violations when
necessary.”'® The other conduit was through the U.S. Supreme Court,
since only the federal court of last resort had authority to stake out the
domestic force of Convention Article 36(1)(b) as well as the concomitant
consequences of its infringements.'”

In the Reyes-Camarena appeal, the Oregon Supreme Court
collectively decided that the diplomatic implications flowing from its
state’s consular neglect were not “sufficiently real or significant” to
overcome the requirement that the appellant preserve the consular claim



Death Penalty 2: International Norms in U.S. Courts 123

at trial before arguing it on appeal.'”' In the Bell case, Justice Kinser
from the Virginia Supreme Court pronounced no avenue of redress
accessible in the context of consular violations, without going further to
prescribe any possible options for the purpose of resolving this problem
once and for all. Instead, she said, relief like suppression of evidence was
not in existence, given that Convention Article 36 did not “create a
fundamental right comparable to the [constitutional] privilege against
self-incrimination.”'’?

An analogous ruling emerged in the case of State v. Prasertphong'”
(2003). Arizona Supreme Court Justice Michael D. Ryan was quite
aware that whether Article 36 afforded a private right of action to foreign
nationals remained divisive in U.S. courts.'”* In his eyes, there was no
need to clear up this controversial question because the exclusionary rule
to forbid the use of illegally procured evidence against defendants did
not apply here. Even provided that an Article 36 violation was
actionable, a string of court holdings'” legalized the perspective that
annulment of evidence was not a workable remedy for the consular
breaches contested by appellant Kajornsak Prasertphong. Rather, Justice
Ryan subscribed to the position of the federal appeals court for the
Seventh Circuit that “only the legislature can require that the
exclusilc7)6nary rule be applied to protect a statutory or treaty-based
right.”

Res Judicata

Besides concurring with procedural default as suggested by the Valdez
majority, dissenter Gary L. Lumpkin in his own statement brought for-
ward res judicata to confute the majority’s eventual remand of the
capital case for re-sentencing.'”” On Judge Lumpkin’s understanding, the
doctrine of res judicata was relevant here because it barred re-litigating a
matter already judicially adjudicated. The Valdez majority believed that
Valdez had received ineffective trial representation that was responsible
for his inability to present medical evidence in his favor, evidence which
was now discovered after the assistance of the Mexican Consulate.
However, Judge Lumpkin asserted that this incompetent counsel issue
had already been considered in previous appeals and submitted to and
denied by Oklahoma Governor Frank Keating in his clemency review.
While belonging in the category of executive relief, the channel of
clemency constituted an important segment of due process conferred
upon all party defendants under state law to ensure fair and just treatment
in the operation of the Oklahoma legal system. Feeling restrained by res
judicata, Judge Lumpkin concluded that the denial of executive
clemency did not give the Court the authority to override that decision by
addressing and sanctioning relief on a previously-heard ineffective
assistance claim.
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Statute of Limitations

A statute of limitations served as the sole foundation for the Illinois
Supreme Court not merely to reject consular remedies for a death-
sentenced Polish national (Gregory Madej) but also to preclude his own
government from intervening in People v. Madej/Poland (2000)."”® A
line of rationalizations was literally developed by the Illinois justices to
vitiate the exemption sought by Poland/Madej from this statutory time
bar.'” First of all, the Polish government was unsuccessful in evincing
that its delay to pursue relief for Madej was imputable to duress, legal
disability, or fraudulent concealment as specified by the Illinois civil
procedure code.™ Second, opposite to Madej’s argument, the Illinois
authorities did not deceptively withhold the consular information from
Madej because the Consular Convention rights could be handily learned
of from public documents anywhere. Third, the two-year filing deadline
prescribed in that Illinois code'™' was not inharmonious with the Vienna
Convention since Article 36(2) of the Convention manifestly laid out the
treaty consular rights to “be exercised in conformity with the laws and
regulations of the receiving [country].” Fourth and lastly, the call to
vacate Madej’s conviction and sentence was groundless in view of the
appropriateness of jurisdiction conducted by the Illinois state trial court.
On balance, the justices maintained that the Madej/Poland appeal
instituted nearly 14 years after the entry of a trial court judgment went
far beyond the legal filing period and thereby should be dismissed on this
statutory basis.

The Eleventh Amendment

Federal judges regularly granted immunity to the states of Arizona and
Virginia to the detriment of the sovereign prerogatives of Mexico,
Paraguay, and Germany to opportunely offer legal aid to their convicted
nationals in the United States. Although the lawsuits filed by these
foreign governments named state justice and prison officials as
defendants, judges who heard those cases pointed out that they were in
reality directed against the states of Arizona and Virginia per se.'®” That
judicial thinking was molded on the theory that it was these states that
possessed the legitimate power to prosecute, sentence, and execute
foreign nationals for capital crimes within their jurisdictions. And, on the
basis of two underlying causes, the Eleventh Amendment became the
backbone authority on which Arizona and Virginia relied to safely keep
the complaints against them in check. First, the discontented countries
litigated without obtaining their consent, in contravention of the
constitutional language. Secondly, the circumstances described in those
lawsuits did not dovetail the requirements of an Ex parte Young
exception. The exception dictated that a state could be sued
notwithstanding the provisions of the Eleventh Amendment, provided
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that the remedy sought was prospective in nature and intended to correct
an ongoing violation of federal law.'*®

More explicitly, in reference to Ex parte Young, this class of judges
deemed it proper to decide that the charged departures from U.S.
consular treaty commitments constituted unlawful acts performed in the
past by the states, rather than illegal actions persistent or anticipated in
the foreseeable future. In effect, the allegations that their death-sentenced
citizens had in the past been repudiated the right to garner consular
assistance were never rightful grounds for affected countries to launch
lawsuits against the implicated states.'®* The agencies of Arizona and
Virginia had already taken the steps to correct their earlier treaty
omissions by providing consular notice and affording consular access to
the prisoners. As a result, for example, the Ninth Circuit judges
expounded that the violations of the bilateral and multilateral consular
treaties alleged by the Mexican government did not equate with a
category of acts that could be qualified as ongoing federal law
violations."® Further, the legal attacks here did not give rise to any
entitlement to prospective relief.'® The contested conviction and
sentence of Mexican national Ramon Martinez-Villareal were essentially
ascribable to a fixed set of criminal factual findings already examined by
the state court, not to any continual dynamic events that should be
addressed in a prospective manner. Premised on all the grounds
identified, the adjudging courts upheld that they lacked subject matter
jurisdiction to review the challenges engendered by Mexico, Paraguay,
and Germany and to repair the consular rights breaches committed by
Arizona and Virginia.

Denial of a Temporary Stay Based on an ICJ Order

Disregarding the ICJ’s exigent requests for suspension of the deaths of
Angel Breard and later Water LaGrand, the U.S. Supreme Court in the
cases of Breard/Paraguay and Federal Republic of Germany refused to
intervene in the states’ judicial process. In response to Germany’s appeal
seeking a temporary order halting Walter LaGrand’s imminent execution
in the Arizona gas chamber, the majority cast skepticism on its compe-
tence to consider the case brought against U.S. authorities based on the
ICJ stay order.'"® The United States had never agreed to be sued by
Germany; in that sense, it retained its integral sovereign right to
determine whether to enforce this ICJ preliminary injunction within its
territorial domain. Additionally, the justices noted that the purpose of the
Federal Republic of Germany case was to defend the consular interests
of a German national who was neither an ambassador nor consul as
defined by Article I1I(2) of the U.S. Constitution. Hence, Germany was
not in a position to meet the constitutional threshold for the U.S.
Supreme Court to exercise its original jurisdiction over consular cases
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and controversies under Article III. While not adverting to the legal force
of the ICJ interim measure issued for the benefit of Breard, the high
court implied that it lacked the authority or perhaps even the will to
effectuate that measure. The authority resided with Virginia’s governor
to assess whether to permit an executive reprieve to Breard pending the
World Court’s substantive hearing on a consular gravamen submitted by
the Paraguayan government.'® (See Table 4-2 for the variety of adverse
rationales discussed above)

Judgments Based on an International Law Rationale

Four prongs of measured concerns motivated a cluster of judges to call
for retrospective remedies for foreigners sentenced to death absent their
consulates’ awareness: the need to supply strict due process protections,
the principle of reciprocity, the binding force of the ICJ decision, and
treaty compliance obligations. Particularly as regards the last prong,
judges in this acceptance category reacted to consular treaty claims not
very differently from many hostile judges. They all uniformly deemed
the Convention rights under Article 36 to be legally binding under the
Supremacy Clause."® Yet, departing from the latter who wound up
overruling consular cases on discrete procedural grounds, the former
strikingly betrayed a willingness to further furnish condemned foreign
prisoners with the opportunity to rectify their convictions and sentences.
The beneficial judicial outcomes stemming from the other three
predicates are narrated below in sequence.

Due Process Consideration

By referring to the 1999 advisory opinion from the Inter-American Court
as delineated in Chapter 3, dissenter Mary Ann G. McMorrow of the
Illinois Supreme Court averred that convicted Polish national Gregory
Madej be re-sentenced with the aid of his consulate, because the nature
of capital punishment demanded a higher standard of due process.'”” In
the Issa case, dissenter Evelyn L. Stratton from the Ohio Supreme Court
significantly described the grave consequences of Ohio authorities’
failure to apprise Jordanian Ahmad F. Issa of his consular rights. The
state’s consular negligence raised a catastrophic problem of “structural
error, affecting ‘the entire conduct of the trial from beginning to end as
well as the framework within which the trial proceeds’”(citation
omitted)."”’ Moreover, to display the centrality of implementing the
Article 36(1)(b) mechanism, consular notification was characterized as
bearing a resemblance to the Sixth Amendment’s constitutional
guarantee that a criminal defendant must be advised of the right to retain
a lawyer for his or her court defense.'”” Due to this consideration and
others as indicated below, Justice Stratton called for a new trial as the
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sole solution capable of removing the potential damage arising from
Ohio’s consular violations.

Equally noteworthy, the majority on the Oklahoma Court of
Criminal Appeals, although declining to base relief on the ICJ’s
LaGrand decision, championed the same idea of due process when it
sent Valdez back to the trial court for a fresh sentencing hearing.'” In its
decision, the Court found that the inattention of trial counsel to garner
consular assistance for a Mexican national facing the death penalty
materially encumbered his ability to adequately present favorable
medical reports as mitigating evidence during the sentencing
proceedings. In addition, the comprehensive submission of evidence
regarding Valdez’s childhood and other extenuating factors, which
would likely have been developed with the help of the Mexican
Consulate, might well have resulted in a lesser sentence for the murder
for which Valdez was condemned to death. In the absence of that
mitigating evidence, Oklahoma’s highest court of criminal jurisdiction
declared that it could not have confidence in the jury’s decision
subjecting Valdez to the punishment of death. Consequently, it instructed
the activation of remanding procedures to compensate for all the trial
injustices done to Valdez due to the lack of timely consular involvement,
after which he was subsequently re-sentenced to life imprisonment.

Reciprocal Interests of Americans Abroad

An emphatic reference to protecting the consular interests of Americans
overseas was another theme that emerged in the dissents of
Madej/Poland and Issa as well as the Rocha concurrence.'”® The main
gist of this judicial postulate was that, should the USA consecutively
default on its consular responsibilities in contempt of the treaty concerns
of other governments and their nationals, the enraged governments might
one day take a retaliatory approach as a counterbalance. They would
replicate the United States’ own pattern of violations against U.S.
citizens infringing on their domestic penal codes, leaving these
Americans imprisoned abroad to encounter unknown circumstances
devoid of consular knowledge and adequate procedural treatment. As
another example, dissenting Justice Breyer in Torres v. Mullin raised the
concern of “international implications” as one decisive motive for him to
vote for the conferral of certiorari and suggested postg)oning merits
deliberations until the ICJ filed a final decision on Avena."
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Table 4-2. Basis for dismissal of Vienna Convention claims by individuals/governments

Federal Affairy
Case by No Preju. No No

Chronological Proced. and Non- Last in | Actionable Reciprocity | Statute of Res 11th | Denial of

Order/Court’ Default | Speculation | Constitu. | Time Right and Remedy | Limitations | Judica. | Am. | ICJ Stay
Faulder®
U.S. District (Texas) X
Sth Circuit X
Murphy?
R
4th Circuit X X X
Loza*
Ohio State Trial X X
Ohio Appellate X
Mexico®
U.S. District X
(Arizona)
9th Circuit X
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Breard®

U.S. District
(Virginia)

4th Circuit

U.S. Supreme

Paraguay’

U.S. District
(Virginia)

4th Circuit

U.S. Supreme

LaGrand v.
Stewart®

9th Circuit

Al-Mosawi’

Oklahoma Criminal
Appeals (court of last
resort)

Villafuerte'’

9th Circuit

Kasi"!

Virginia Supreme
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Table 4-2, continued

Case by
Chronological
Order/Court

Proced.
Default

No Preju.
and
Speculation

Non-
Constitu.

Last in
Time

No
Actionable
Right

Federal Affair:
No
Reciprocity
and Remedy

Statute of
Limitations

Res
Judica.

11th
Am.

Denial of
ICJ Stay

Federal Republic of
Germany"

U.S. Supreme

Ibarra®

Texas Criminal
Appeals (court of last
resort)

Barrow'

Delaware Supreme

Rocha'®

Texas Criminal
Appeals

Flores'

5th Circuit

Reyes-Camarena'’

Oregon Supreme

Madej/Poland™®

Illinois Supreme

Torres v. Gibson"
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U.S. District

(Oklahoma) X X
Chanthadara®
10th Circuit X
Issa™
Ohio Supreme X
Valdez”
X(deny X X
Oklahoma Appeals an ICJ (Judge (Judge
decision) | Lumpkin) Lump-
kin)
Bell”
Virginia Supreme X
Ortiz*
8th Circuit X
Prasertphong®
Arizona Supreme
Medellin®
Sth Circuit X
Plata”’
Sth Circuit X X




Table 4-2, continued

Notes for Table 4-2:

454

1

The cases listed in Tables 4.2 and 4.3 should be regarded as representative rather than exhaustive. More case information can be obtained from
Mark Warren, Director of Human Rights Research.

Judges Paul N. Brown from the U.S. District Court for the Eastern District of Texas and Edith H. Jones, John M. Duhe, Jr., and Jacques L.
Wiener, Jr. from the federal appellate court for the Fifth Circuit.

Judges Richard L. Williams from the U.S. District Court for the Eastern District of Virginia and L. Michael Luttig, Paul V. Niemeyer, and M.
Blane Michael from the U.S. Court of Appeals for the Fourth Circuit.

Judges George H. Elliott from the Ohio Court of Common Pleas and Richard N. Koehler, William W. Young, and James E. Walsh from the
Ohio Court of Appeals.

Judges Stephen M. McNamee from the U.S. District Court for the District of Arizona and Thomas G. Nelson, Dorothy W. Nelson, and Edward
Leavy from the federal appeals court for the Ninth Circuit.

Judges Williams from the U.S. District Court for the Eastern District of Virginia; Clyde H. Hamilton, Karen J. Williams, and John D. Butzner,
Jr. (concurrence) from the federal appeals court for the Fourth Circuit; and Justices Rehnquist, O’Connor, Scalia, Kennedy, Thomas, and
Souter (concurrence) from the U.S. Supreme Court.

Judges Williams from the U.S. District Court for the Eastern District of Virginia; James D. Phillips, Jr., H. Emory Widener, Jr., and Francis D.
Murnaghan, Jr. from the U.S. Court of Appeals for the Fourth Circuit; and the same Supreme Court members as those in Breard.

Judges Nelson and Procter Hug, Jr. from the U.S. Court of Appeals for the Ninth Circuit.

The opinion of Judge Charles A. Johnson on the Oklahoma Criminal Appeals Court was concurred by Judges Charles S. Chapel, Reta M.
Strubhar, Gary L. Lumpkin, and James F. Lane.

Judges Betty B. Fletcher, Thomas, G. Nelson, and David R. Thompson from the federal appellate court for the Ninth Circuit.

En banc Justices A. Christian Compton, Harry L. Carrico, Elizabeth B. Lacy, Leroy Rountree Hassell, Sr., Barbara Milano Keenan, Lawrence
L. Koontz, Jr., and Cynthia D. Kinser from the Supreme Court of Virginia.

The Supreme Court composition was identical to that in Breard, with Justice Ginsburg additionally joining the Souter concurrence.

Judges that heard the case included Lawrence E. Meyers, Sharon Keller, Thomas B. Price, Paul Womack, Cheryl Johnson, Verla Sue Holland,
Michael Keasler, Steve Mansfield, and Michael J. McCormick from the Court of Criminal Appeals of Texas.

Justices E. Norman Veasey, Joseph T. Walsh, Randy J. Holland, Maurice A. Hartnett, and Carolyn Berger from the Supreme Court of
Delaware.

Judges Sharon Keller, Michael J. McCormick, Steve Mansfield, Paul Womack, and Michael Keasler from the Texas Court of Criminal
Appeals.

Judges Patrick E. Higginbotham, Fortunato P. Benavides, and Emilio M. Garza (concurrence) from the U.S. Court of Appeals for the Fifth
Circuit.
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Justices Robert D. Durham, Wallace P. Carson, Jr., W. Michael Gillette, R. William Riggs, George Van Hoomissen, Ted Kulongoski, and
Susan M. Lesson from the Supreme Court of Oregon.

Justices S. Louis Rathje and Michael Bilandic (concurrence) from the Supreme Court of Illinois.

A judge from the U.S. District Court for the Western District of Oklahoma.

Judges Robert H. Henry, Stephanie K. Seymour, and Stephen H. Anderson from the federal appellate court for the Tenth Circuit.

Justices Andrew Douglas, Thomas J. Moyer, Alice R. Resnick (concurrence), Francis E. Sweeney (concurrence), Deborah L. Cook
(concurrence), and Paul E. Pfeifer (concurrence/dissent) from the Ohio Supreme Court.

The procedural default position articulated by Judge Johnson on the Oklahoma Criminal Appeals Court was also supported by concurrers
Chapel, Strubhar, and Steve Lile as well as concurrer/dissenter Lumpkin. Yet, in the end, Judge Johnson, backed by Judges Chapel, Strubhar,
and Lile, remanded the Valdez case for re-sentencing on the grounds that Valdez was prejudiced by the failure of his trial counsel to seek and
secure consular assistance, which would have resulted in the presentation to the jury of compelling mitigating evidence establishing that Valdez
suffered from organic brain damage.

En banc Justices Cynthia D. Kinser, Harry L. Carrico, Elizabeth B. Lacy, Leroy Rountree Hassell, Sr., Barbara Milano Keenan, Lawrence L.
Koontz, Jr., and Donald W. Lemons from the Supreme Court of Virginia.

Judges Richard S. Arnold, Roger L. Wollman, and James B. Loken from the U.S. Court of Appeals for the Eighth Circuit.

Justice Michael D. Ryan and concurrers Charles E. Jones, Ruth V. McGregor, Rebecca White Berch from the Arizona Supreme Court.
Designated Judge Cecil B. Patterson from the Arizona Court of Appeals also joined the concurrence. Justice Andrew D. Hurwitz recused
himself.

Judges Edith H. Jones, Fortunato P. Benavides, and Edith Brown Clement from the U.S. Court of Appeals for the Fifth Circuit.

Judges E. Eugene Davis, Jacques L. Wiener, Jr., and Emilio M. Garza from the U.S. Court of Appeals for the Fifth Circuit.
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The LaGrand Judgment by the ICJ

The 27 July 2001 judgment announced by the World Court in LaGrand
caused some degree of reverberations in a handful of U.S. courts striving
to defuse the issue of states’ consular treaty breaches in capital appeals.
In the Issa case, Judge Stratton assigned a weighty meaning and esteem
to that judgment by quoting verbatim the crucial part of the ICJ
admonitions against U.S. consular misconduct in her dissenting opinion.
Unreservedly, she criticized the majority for turning its back on the
manifest consular errors committed by Ohio law enforcement personnel
to which the LaGrand Court soberly took exception on the grounds
recounted in Chapter 3.'°

On 24 September 2002, Judge David H. Coar from the U.S. District
Court for the Northern District of Illinois delivered a similar statement
admitting the pertinence of the World Court’s LaGrand in the context of
Madej v. Schomig (2002). In that pronouncement, Article 36(1)(b) of the
Vienna Consular Convention was construed as conferring enforceable
private rights, and the employment of procedural default by U.S. courts
was unrelentingly impugned as a subterfuge to stymie the opportunity of
judicial redress in violation of that treaty’s Article 36(2)."’ To the extent
that LaGrand addressed individual rights, Judge Coar considered, the
international decision had regulatory force in the instant case.'”® While
noting the limited precedential value of Breard on the matter of
procedural default and its conflict with the ICJ decision, he elected to
adopt its modus operandi for weighing the appropriateness of granting
the habeas corpus petition. Thus, based on the Breard approach,
condemned Polish inmate Gregory Madej was required to convincingly
demonstrate that “the [consular] violation had a material effect on the
outcome of the trial or sentencing proceeding” in order to gain relief.'”

In that respect, Judge Coar determined that the breach of Madej’s
consular rights by Illinois authorities was unquestionable. Since the
evidence of Madej’s guilt seemed undoubted, the denial of access to
timely consular services could only have had a potential influence on the
severity of the sentence he had received. “Particularly in this case, where
trial counsel failed completely to undertake any investigation of the
client’s life, character, and background in preparation for the sentencing
phase, the participation of the [Polish] Consulate could possible have
made a difference.”™ Judge Coar then effectively overturned the
original negative decision by the Illinois Supreme Court that repudiated
to accord a clear and affirmative right to relief under the consular treaty
and precluded the intervention of Madej’s own government by virtue of
a two-year statute of limitations. Madej’s death sentence was vacated on
the account that he had not procured sufficient assistance of counsel at
the penalty phase of his trial, as required under the Sixth Amendment.*”’
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For reference purposes, all favorable judicial grounds in consular cases
are sorted out in Table 4-3.

Qualitative/Quantitative Summary

The content analysis of consular cases indicates that judges at different
levels of state and federal courts disproportionately invoked municipal
legal rules in rejection of remedies for breaches of consular treaty
responsibilities owed to condemned foreign nationals. In Table 4-4, the
number of judges refusing to redress consular treaty infractions (82.35%)
is nearly 5.60 times that of judges in favor (14.71%). Yet, the data drawn
from Tables 4-1 and 4-4 demonstrates that there is no significant
statistical difference in judicial behavior between juvenile and consular
cases. This result belies the hypothesis set up in the beginning of the
chapter: that judges are liable to employ U.S. law in the area of juvenile
capital punishment but international law in consular cases. Specifically,
in juvenile death penalty litigation, 22.73% of judges voted at least once
for the international prohibition against the death sentencing of juvenile
offenders while a lower number of judges (14.71%) countenanced the
enforcement of the consular treaty in U.S. courts. When it comes to the
“Never Accept” camp, the percentages of unfriendly judges dramatically
climbed to 77.27% in juvenile and 82.35% in consular cases, denoting
that the degree of judicial repugnance to international law arguments was
not substantially divergent in either type of case. In fact, the statistics in
Tables 4-1 and 4-4 show nothing but the consistent outcome that U.S.
domestic jurisprudence had overwhelmingly affected judges’ decision-
making choices, regardless of whether juvenile or consular cases were
decided.

Notwithstanding those observations, the legal-focused exploration of
judicial behavior cannot fully illustrate why judges in consular cases
were distinctively split into three camps of opinions, as shown in Table
4-4. Above all, it is worth noting that this division took place in a context
where the U.S. government unconditionally ratified the Vienna Consular
Convention and where the State Department reiteratively called for
federal and state law enforcement to dutifully perform that international
consular mandate. Besides not explaining the appearance of disparate
court opinions on applicable legal principles in consular cases, another
shortcoming of the legal model is its inability to further identify the root
causes of why the climate of dualism steadily dominated the U.S.
judiciary according to the statistical findings in Tables 4-1 and 4-4. In
any event, taking a cue from the above analysis, we are led to believe
that an element of judges’ personal attitudes possibly intervened and
contributed to the resulting decisions in juvenile and consular cases,
which are unexplainable purely by means of the legalistic approach.
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Table 4-3. Basis for acceptance of Vienna Convention claims by individuals/governments

Comparable
Constitutional U.S. Treaty
Case by Chronological Due Process LaGrand Duties/the
Order/Court Rights/Prejudice Reciprocity by ICJ Supremacy Clause

Rocha'

Texas Criminal Appeals

X X

(concurrence)
People v. Madej/Poland’

Illinois Supreme Court

. X X

(concurrence/dissent)
Issa®

Ohio Supreme Court (dissent) X X X X
Valdez*

Oklahoma Criminal Appeals X (denied)
Madej v. Schomig®

U.S. District Court for the X

Northern District of Illinois
Torres v. Mullin
U.S. Supreme Court (dissents) X X

(Justice Breyer) (Justices Breyer and

Stevens)




LET

Concurrers Verla Sue Holland, Lawrence E. Meyers, Thomas B. Price, Cheryl Johnson from the Texas court of last resort with criminal appellate
jurisdiction. Authoring the concurrence, Judge Holland took the view that Article 38.23 of the Texas Code of Criminal Procedure regarding the
exclusionary rule could supply a mechanism to redress the Mexican appellant’s consular violations claim, as opposed to the opinion held by the
majority. Despite the recognition of that remedial channel in place, she concluded by averring that the appellant failed to substantiate a causal
nexus between the consular infringements and his oral statements allegedly taken by Texas police officers without advising him of the consular
treaty rights. The admission of those statements by the trial court as evidence hence was not disputable. Yet, Justice Holland stressed in a
footnote that:
Finding the lack of a causal connection in this case in no way lessens the importance of the terms of Article 36 of the Vienna Convention.
Violations of the Vienna Convention could result in the exclusion of evidence under Art. 38.23. We urge all law officials to comply with the
terms of the Vienna Convention and give foreign nationals the proper consulate notification.
Rocha v. State, 16 S.W.3d at pp. 23, 29-30 & n10 (Holland, J., concurring). While agreeing with Judge Holland’s perception on the applicability
of the Consular Convention, Judge Johnson filed a separate concurrence arguing that timely consular rights notification would not change the
reality that the Mexican national had already been given his statutorily required warnings when making a confession to police officers, see ibid.,
at pp. 30-31.
Justices Mary Ann G. McMorrow (concurrence/dissent), Moses W. Harrison II (dissent), and James D. Heiple (dissent) from the Illinois
Supreme Court.
Justice Evelyn L. Stratton from the Ohio Supreme Court.
Judge Johnson and concurrers Chapel, Strubhar, and Lile from the Oklahoma Court of Criminal Appeals.
Judge David H. Coar from the U.S. District Court for the Northern District of Illinois
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Table 4-4. Judicial decision making with
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legal model explanations in 26 consular cases

Favor
Judges at Different | International Law Never Accept
Court Levels at Least Once International Law Unknown*

State Trial 1
State Appellate 3
State High Court 12 40
U.S. District 1 4
U.S. Appellate 29 3
U.S. Supreme Court 2 7

15/102 84/102 3/102
Total

(14.71%) (82.35%) (2.94%)

: The seven judges were in LaGrand v. Stewart, 133 F.3d 1253 (9th Cir. 1998) (Judge
Pregerson); Torres v. Mullin, 317 F.3d 1145 (10th Cir. 2003) (Judges Kelly and
Murphy) (Judge Robert H. Henry on the Tenth Circuit was classified in the “Never
Accept” camp, given his negative vote in the case of United States v. Chanthadara).
However, since consular treaty rights were not an issue contested in Madej v. Briley,
365 F.3d 568 (7th Cir. 2004), the votes of the sitting Judges Posner, Easterbrook, and
Rovner would not be grouped into any of the categories (Favor, Never Accept, and
Unknown) in our study.

CRITIQUE

A number of core issues call for special narration after the examination
of judicial opinions and competing arguments submitted by human rights
activists and government authorities.

Comments on Court Decisions in Juvenile Death Penalty Cases”"

The Affinity of International Sources for Constitutional Reading

The first question bears on whether the argument that human rights
treaties and foreign national policies were germane to the Eighth
Amendment investigation, as contested in Thompson, Stanford, Ex parte
Pressley, Simmons/Roper, and Villarreal, achieved full credence with the
courts. As described in Chapter 3, at the time that the Thompson appeal
was instituted, the global community had already arrived at an almost
universal unanimity on a minimum age of 18 for capital punishment.
Such a showing could be easily attested by looking at a rich array of
international legal instruments as well as laws and practices of countries
then pervasive across the world.?”® Further, seen through the lens of post-
World War II international human rights jurisprudence, how the U.S.
treats its own nationals is no longer in the sole domain of internal matters
and must be constantly open to scrutiny under universally agreed-on
standards. Those plain and simple reasons abundantly support a
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conclusion that state officials and some adjudicators in the above-listed
cases incorrectly invoked a pretext of cultural relativism (in terms of a
parochial American vision of societal decency) to legitimize the U.S.
aberration from the global mainstream against the juvenile death penalty.

The Force of Relevant Treaties as well as Customary and Peremptory
International Law in the United States

In light of the enunciation of good faith performance of treaties in Article
26 of the 1969 Vienna Treaties Convention™ and under international
customary law, it admits of no doubt that the USA has incurred legal
obligations to scrupulously effectuate the provisions of every treaty to
which it becomes a party. Similarly, this compulsory compliance should
reach to a system of treaty procedures governing reservation, derogation,
suspension, denunciation, and termination. Even if the United States
completed the stage of signing a treaty alone, that treaty still exerts legal
power to regulate U.S. conduct domestically. In the eyes of Professor de
la Vega,

Once a state signs a treaty, that state agrees that it will try to
follow that treaty. It agrees not to pass laws that contradict
treaty provisions, althoui%h that treaty technically is not the law
of the land until ratified.”*

To be sure, the Fourth Geneva Convention is exclusively restricted
to a wartime application. It might be argued that the Convention was
inapposite in vindication of the lives of the condemned youngsters
involved in the Thompson and Stanford cases. Yet, apart from customary
international law, there were two other cardinal human rights treaties
then signed but not yet approved by the Senate for ratification that would
aptly come into play in this context: the ICCPR and the American
Convention. Just as the International Law Group articulated earlier in
this chapter, the scheme of capital punishment itself carried a character
categorically irreparable to the status quo (i.e., a person’s life). In that
significant sense, the imposition of death sentences on the petitioners in
Thompson and Stanford inevitably hobbled the treaty object and purpose
as specified in Article 6 of the ICCPR and Article 4 of the American
Convention.”” The object and purpose was safeguarding the right to life
generally and limiting the death penalty specifically, with abolition as a
paramount goal for all contracting members to pursue and observe.
Although a signatory to the U.N. Covenant and the American
Convention, the U.S. government ought to act answerably by not
inflicting the penalty of death on youths under the age of 18, in order to
preserve the integrity of the original import of these two treaty
stipulations. This edict of treaty adherence was entirely found in Article
18(a) of the Vienna Treaties Convention, which provides that:
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A State is obliged to refrain from acts which would defeat the
object and purpose of a treaty when: (a) it has signed the treaty
or has exchanged instruments constituting the treaty subject to
ratification, acceptance or approval, until it shall have made its
intention clear not to become a party to the treaty.

Moreover, contrary to Nevada’s argument in Domingues and Servin,
as a non-persistent objector,””’ the United States was required to abide by
the customary norm establishing 18 as the minimum threshold for death
sentencing. A number of events competently establish the inability of the
USA to openly and steadily submit its protest throughout the formation
and evolution of this international customary rule. When the Fourth
Geneva Convention came under review for ratification, none of the
Senate members raised objections to the prohibition of the execution of
juvenile offenders under Article 68(4). Further, the U.S. delegation
registered no exception to the final version of Article 6 in the ICCPR
during the 1957 session of the Third Committee of the General
Assembly.”® Rather, U.S. representatives to the U.N. Covenant
deliberations abstained from voting on this draft clause because the
Eisenhower Administration, troubled by the domestic fanaticism of the
Bricker campaign, had held little political will to ratify the International
Covenant. At the drafting conference of the American Convention,
negotiators dispatched by the U.S. government once suggested removing
the definitive age ceiling in Article 4(5) on the grounds that such a
limited proscription would hardly reflect the international movement
toward the complete abolition of the death penalty.*” Without demur, the
United States endorsed the ban on the juvenile death penalty in the 1984
U.N. Capital Safeguards and the 1985 U.N. Standard Minimum Rules for
the Administration of Juvenile Justice (the Beijing Rules).”’® More
noticeably, a de facto suspension of carrying out capital sentences on
juvenizllel‘, offenders took place in the United States between 1964 and
1985.

On balance, international law demands the United States to outlaw
the juvenile death penalty domestically. “As law of the United States,
international law is also the law of every state.”*'* There was no leeway
by which states such as Oklahoma and Nevada in Thompson,
Domingues, and Servin could avert this international duty in the name of
the Tenth Amendment’s apportionment of otherwise unenumerated
rights to the constituent states of the Union.”" Just as Professor de la
Vega and others advocated in Domingues, Beasley/Beazley, Hain, Roper,
and Dycus, the foreclosure of capital punishment for juvenile crimes has
today matured into a jus cogens norm that commits the USA to rooting
out its long-standing juvenile death penalty system from within and
without.?" This proposition has recently struck a chord with the Inter-
American Commission, which, as shown in Chapter 3, shifted its
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previous murky posture on the age of majority to publicly champion the
international peremptory ban on extending death sentences to ages
below 18.

The Illegality of Senate Treaty Limitations

The Vienna Treaties Convention and national practice allow for the
making of reservations to international human rights treaties.*'
Nonetheless, a couple of points effectively refute the contentions by state
officials and U.S. courts in Domingues, Beasley/Beazley, Ex parte
Pressley, Ex parte Burgess, Wynn, Ex parte Carroll, Servin, Hain, and
Villarreal that the Senate reservation to Article 6(5) of the ICCPR served
as a valid rule of decision for court adjudication.

The reservation is null and void without qualification because the right
of condemned juveniles to claim the right to life in Article 6(5) is so
fundamentally material that, even in situations of public emergency, treaty
members are still ordered not to detract from it under Article 4(2) of the
International Covenant.?'® What’s more, the Senate reservation
substantially checks the compelling objective set up in Article 6 for the
protection of the individual’s life in principle, with the employment of
capital punishment in untypical and limited conditions. The reservation is
thus legally nugatory under Article 19(c) of the Vienna Treaties
Convention, which forbids national incorporation of reservations
“incompatible with [treaty] object and purpose.” This “object and purpose”
maxim has gained affirmative support from the Inter-American Court in an
advisory opinion regarding Guatemala’s death penalty reservation to the
American Convention. The Court elucidated that:

[A] reservation which was designed to enable the State to
suspend any of the non-derogable fundamental rights must be
deemed to be incompatible with the object and purpose of the
Convention and, consequently, not permitted by it.>'

Furthermore, the UN. Human Rights Committee recommended
criteria against which to judge whether a reservation appended by a
member State was consistent with the object and purpose of the
International Covenant. In its General Comment, the Human Rights
Committee instructed that certain norms of customary international law
found in the ICCPR such as the condemnation of children to death were
not susceptible of national reservations.””® By taking this view, the
Committee tacitly confirmed that the reservation inserted by the USA to
Article 6(5) was unsustainable in legal terms. The Senate could not
legislate away this customary norm, whose substance was alterable by
nothing other than a norm of the same property or a superseding
peremptory norm.
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More notably, during its review of the U.S. initial report in March
1995, the Human Rights Committee interpreted the U.S. reservations to
Articles 6(5) and 7 of the ICCPR as inharmonious with the Covenant’s
object and purpose.”’® While the Committee stopped short of clearing up
whether or not the entirety of the U.S. reservation to Article 6 was viable
and independent of the remaining Covenant clauses, its 1994 General
Comment may furnish meaningful guidance for this purpose. For the
Committee, disputable reservations were separable and instantly lost their
significance to the targeted Covenant prescriptions.”’ Acting as a
functional apparatus entrusted to oversee members’ periodic reports and
inter-State complaints, the Committee doubtless has an intrinsic authorit;z
to determine the propriety of the U.S. reservation to Article 6(5).'
Consequently, pursuant to the Committee’s remark, the United States
should responsively act in accordance with the Covenant provisions as a
whole, including Article 6, without benefit of the reservation concerned. In
the opinion of Professor Schabas, this Committee observation is reinforced
by the fact that the USA indeed desired to assume all the obligations under
the Covenant regardless of the resulting rescinding of the reservations it
introduced.*”

As to the non-self-executing declaration to the ICCPR, it was
purportedly crafted by the Senate to ensure that “the Covenant will not
create a private cause of action in U.S. courts.”” Such a Senate
declaration, however, can hardly overpower an international precept of
good faith performance in the first instance. Doubtless, not every
international human rights provision is readily operable in U.S. courts.
Some of them may require taking additional supplementary measures for
domestic implementation. For one thing, the Genocide and Torture
Conventions call on States parties to further delineate acts of genocide and
torture as offenses punishable under municipal codes.”* Yet, as Professor
de la Vega and other human rights activists explicated in cases such as
Domingues, Beasley/Beazley, Hain, and Roper, Atticle 6(5) of the U.N.
Covenant squarely satisfies two elements for a treaty to be administered of
itself. First, private persons (i.e., juvenile offenders and pregnant women)
are the sole subjects addressed by Article 6(5) for exemption from capital
punishment. Secondly, Article 6(5) contains clear-cut prohibitory language
indicating that: “Sentence of death shall not be imposed for crimes
committed by persons below 18 years of age.” It sanctions U.S. courts to
enforce its mandate immediately without having to await any specific
legislative action to empower its domestic legal force. Given that Article
6(5) is characteristically self-executing, the juvenile capital punishment
systems in U.S. states must be directly subject to its governance to the
exclusion of the Senate declaration or any other evading cloak such as
procedural default.
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Comments on Court Decisions in Consular Cases

The Fallacy of Procedurally Rejecting Consular Treaty Claims

The preamble to the Vienna Consular Convention provides that its
principal effect is to foster an efficient exercise of a broad range of
commercial, economic, civil, cultural, and scientific functions by
consular posts abroad on behalf of their respective home countries. In
view of Convention Articles 5(e) and 36, however, it is evident that
consular functions also entail the right of the consulate to speak for the
interests of its overseas nationals and those faced with capital charges in
the host country.

Equally incontestable is that the terms of Article 36 dovetail self-
executing requirements by unambiguously setting out early notification
and assistance rights for consular officers and their nationals arrested on
foreign soils. Correspondingly, receiving countries are enjoined to honor
all duties necessary for the attainment of these purposes. The self-
executing essence of the Consular Convention generally and Article 36
particularly is confirmed not only by human rights activists but also by
the State Department and most courts in the United States.

The U.S. government espoused the Consular Convention
unreservedly because the Convention designated a spectrum of
customary law principles, including the right of a consul to visit an
imprisoned citizen, that have dominated consular relations between
countries since long before the turn of the twentieth century.”® In its
presentation of the Convention to the Senate Foreign Relations
Committee for a ratification hearing, the State Department impliedly
acknowledged that this international consular treaty did not need any
legislative enactment for its internal execution.””® On a number of
occasions, the Department spoke of its grave concerns about the
omission of foreign host governments to avail U.S. citizens on criminal
charges of opportunities to access consular delegates in agreement with
multilateral and bilateral consular treaties.””” To counteract such treaty
breaches, the Department has delivered elaborate consular guidelines to
its foreign services personnel across the world, directing them to closely
monitor whether the receiving countries securely accord consular rights
to U.S. citizens in custody.

Domestically, two crucial federal regulations obligate Department of
Justice staff and INS agents to give full effect to Article 36 of the Vienna
Convention. The regulations are relevant in that context notwithstanding
their formulation prior to the Vienna Convention taking effect.
Moreover, state and local administrators and law enforcement officers
such as governors, attorneys general, mayors, and police have
periodically received advisory notices from the State Department
reminding them to give heed to U.S. consular treaty duties in the course
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of dealing with foreigners embroiled in criminal prosecutions. In short,
the U.S. government makes it clear that the Convention rights as
underwritten by Article 36 apply not merely to American citizens abroad
but also to alien criminals taken into custody in every domestic
jurisdiction.

Because the U.S. government has openly backed the domestic legal
authority of the Consular Convention, human rights defenders started
advocating the direct incorporation method in consular cases as opposed
to the customary law argument and the defensive use of treaty sources
that were invoked in juvenile cases. Although the strategy to offensively
apply Convention norms mostly ended with procedural dismissals, they
impelled many sitting judges to at least concede the inattention of U.S.
states to live up to the consular standards in Article 36. Since those rights
are verifiably self-executing and definitely accrue both to consulates and
to individual detainees, judges in Loza, Paraguay, Kasi, Flores, Reyes-
Camarena, Bell, Medellin, and Plata erred in asserting that the convicted
foreigners and the Paraguayan government lacked actionable rights in the
context of Article 36. Beyond their treaty force, the principles of
consular advice and aid addressed in Article 36 have additionally been
elevated to the rank of customary international law. Professor John B.
Quigley with attorneys S. Adele Shank and Robert S. Frost offered a
patent and insightful illustration of this point in the Loza amicus brief:

The Vienna Convention merely put into treaty form the
customary law regarding the treatment of foreign nationals who
are arrested....Long before the Vienna Convention was drafted,
the right of foreign nationals to contact their consul and of
consular officers to meet with and assist their nationals was
recognized in international law. The United States too has
recognized this [as shown by, among many other instances, an
instruction of its embassy to request Syria for granting consular
access to detained Americans], stating that notification and right
of consular access are “the standard of international practice of
civilized nationals, whether or not they are parties to the
Convention” (citation omitted).*®

On that score, the stated consular rules should likewise command the
United States as a matter of customary international law.

The significance of the regard that the USA must pay to consular
responsibilities under Article 36 can best be understood from the words of
defense attorneys™ and consular commentators.’ In their descriptions,
consular notice and access represent international “Miranda rights” that are
essential to the assurance of fair and impartial proceedings on the part of
foreign defendants who are often unacquainted with U.S. culture and
language and its adversarial legal system. To the same effect, as Chapter 3
discusses, the Inter-American Court and Commission read Article 36 to
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embrace basic human rights that are indispensable for individual foreigners
to obtain just treatment in courts of a host country. In fact, consular
intervention is imperative for aliens prosecuted for capital crimes if only in
the sense that consular officers may explain to them U.S. criminal
procedural rights ahead of the commencement of court trials, in terms that a
foreign detainee can understand and then act upon. Over and above this
advisory function, consular representatives can usefully assist in locating
witnesses and mitigation evidence available mostly in the defendant’s
country of origin, a material aid that may contribute to plea negotiations,
outright acquittal, or the conferral of lesser penalties. In light of these
potential legal benefits acquired only through consular involvement, it is
difficult to assert that consular infractions by U.S. states do not generate
any deleterious impact on the convictions and sentences of foreign
nationals in the United States. Where a state impingement on Article 36
occurs, U.S. courts must take this procedural deficiency seriously and
convene a hearing that in all likelihood would result in a suitable remedy.

Converse to the prevailing judicial views of no prejudice and
procedural default, Article 36 enables individual alien criminals to claim
consular information and contact rights in U.S. courts. Access to judicial
review of those rights is not dependent on a demonstration of prejudice
arising from states’ treaty violations, nor should the condemned foreigners
be required to make a prima facie showing of cause and prejudice for the
default or establish actual innocence. Nor can state authorities legitimately
use the concept of federalism in conjunction with procedural default as a
shield to protect them from the reach of Article 36. Rather, Convention
Articles 36(2) and 14 oblige the USA and its state units to literally bestow
information and communication privileges on detained aliens and their
consuls.”' Importantly, the Inter-American Court has flatly rejected any
attempt by OAS members, including the United States, to rid themselves of
their consular treaty liabilities on the theory of a federal-state separation of
power. By the same token, the rights installed in Article 36 cannot in any
way be procedurally negated under the guise of such domestic procedural
grounds as last in time or res judicata.

The Availability of U.S. Courts to Foreign Governments

As parties to the Vienna Convention and bilateral treaties, countries such
as Mexico, Paraguay, and Germany are entitled through their consular
posts to protect the life, liberty, and property of their nationals within the
United States. In particular, based on reciprocal obligations contained in
some bilateral consular treaties or, in the absence of such provisions,
after procuring the assent of the foreign arrestees, detaining authorities
must swiftly notify consular delegates of legal predicaments in which
their nationals are entangled and to accord communication between them
thereafter. The systematic pattern within the United States of overlooking
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these treaty obligations has materially impaired the sovereign right of the
aggrieved governments and concomitant competence of their consuls to
run treaty-based functions. Given the self-executing power of consular
clauses in multilateral and bilateral treaties and their separate importance
to individual alien inmates and their home governments, it is legally
justifiable for the governments concerned to maintain access to U.S.
courts in defense of their own consular treaty rights. No procedural
questions are perceptible that license the U.S. judiciary to strike down
litigation of this kind.

(1) Standing.—In light of the injury illustrated above, offended
countries have a real, rather than speculative, interest in the outcome of
legal actions arising under the consular treaties. Moreover, the charged
treaty wrongs are redressable because the relevant stipulations of
consular treaties are self-executing and create public, sovereign rights
directly operable in U.S. courts.™™ In this aspect, the Supreme Court
majority and Virginia authorities in Breard mistakenly understood the
consular treaty rights alleged by Paraguay for judicial enforcement as
private ones. A further error committed was their declaration that the
Consular Convention invested the Paraguayan government with no cause
of action in U.S. courts at all.

Rather, discontented governments are eligible for various forms of
reparation for the damage brought on by states’ neglect of U.S. treaty
pledges. The courts may direct responsible state authorities to terminate
the misconduct, retry condemned foreigners, promulgate a guarantee of
non-repetition and an apology, and compensate for the infliction of the
death row phenomenon on these foreign prisoners.” In all, foreign
governments have standing to press the USA and its states to comply
with consular treaties in U.S. courts. Contrary to what most states argued
in the studied cases, the litigating governments possessed the legal
capacity to attack the reasonableness of state court judgments outside of
habeas corpus proceedings. This was so because the reversal of the death
sentences levied on their nationals equivalently constituted one of the
requisites to mend the sovereign grievances at bar.

(2) Subject Matter Jurisdiction.—The underpinnings of the power of
the U.S. bench to hear consular lawsuits entered by foreign governments
are evincible in U.S. law. Simply put, a body of constitutional and
statutory provisions and U.S. Supreme Court rulings has traditionally
consigned to federal courts the examination of U.S. performance of its
treaty duties.”* At the same time, pursuant to considerations of comity,
foreign sovereigns are empowered to pursue legal redress for U.S. treaty
breaches. In cases that implicate the interests of consuls as
representatives of the sending country arising out of the Vienna
Convention and bilateral consular treaties, Article III(2) of the U.S.
Constitution and 28 U.S.C. §§ 1251(b)(1) and 1331 form the foundation
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for subject matter jurisdiction. Under those authorities, federal courts
have express competence to inquire into controversies affecting
“ambassadors, other public ministers, and consuls” and arising under
“treaties.”*

(a) The Invalidity of the Eleventh Amendment Bar.—Several
rationales developed below challenge the employment of the Eleventh
Amendment to prevent foreign governments from suing states. The
pivotal issue here is whether the alleged unlawful acts against “federal
law” are still ongoing and the relief sought is prospective. So long as
U.S. courts have not enjoined the violating states to conform to consular
treaties and remanded the capital decisions at issue for new hearings,
consular treaties having the status of federal law are being persistently
breached. Moreover, the injunction requested encompasses a prospective
sense, in that the purpose of this relief is to block any state move to
proceed with the contentious sentences before courts can actually order
an appropriate remedy for the blemished criminal procedures. Likewise,
the declaratory judgment simultaneously asked for in consular litigation
by these countries is established on a future action by the states. The
underlying postulate is that the court announcement of treaty rights to
consular officers and condemned nationals is of legal significance in
regulating states’ subsequent conduct. In short, the Ex parte Young
exception that makes state authorities liable for policy wrongdoings in
some extraordinary circumstances rebuts the Eleventh Amendment’s
utility. It permits offended governments to seek injunctive and
declaratory decisions against the misdeeds of state officers that would
wield a genuine impact on the state itself.

Besides the reasons given, the U.S. constitutional scheme disproves
the thesis of Eleventh Amendment immunity.”*® Article VI(2) of the
Constitution incorporates an unqualified precept that treaty power
extends to the level of the states and preempts discordant state laws. In
antithesis, the Eleventh Amendment rule is conditional to the effect that a
state is subject to civil accountability sought by foreign countries so long
as state officials continue to violate rights under federal law. Given the
unchallengeable superiority of treaties and their reach to states under
Article VI(2) and the precedence of federally protected rights under the
Ex parte Young formulation, Article VI(2) undoubtedly should command
the application of the Eleventh Amendment. The security of consular
treaty rights therefore overrides the constitutional protection designed to
relieve a state and its administrators from being constantly sued for their
improper policy-making decisions. Taken as a whole, it cannot be much
clearer in the author’s view that sitting judges and state authorities
wrongly articulated the Eleventh Amendment immunity in United
Mexican States, Paraguay, and Federal Republic of Germany.
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(b) Justiciability.—The political question doctrine may serve as yet
another pretense to hamper litigation by foreign governments. The
determinant factor here is whether the pertinent provisions of consular
treaties are self-executing. In the situation where the terms of a treaty are
not directly enforceable by judges, the single vehicle violated countries
can invoke is diplomatic methods.”’ Because consular provisions are
already admitted to be self-executing, the overture of a political question
bar is nothing short of baseless in U.S. courts.”**

The consular treaty allegations made by foreign sovereigns are
justiciable even through the angle of the six elements of Baker v. Carr that
delineate the so-called “political question” on which the courts should not
intrude.”*® By the strength of Article III(2) of the Constitution and 28
U.S.C. §§ 1251(b)(1) and 1331, federal courts, rather than the executive
branch and Congress, are the precise organs equipped to hear a class of
cases linked to consular interests and federal question concerns rested on
U.S. treaties. Next, the guidelines for court review are “discoverable and
manageable” in the following sense. The consular treaty standards at issue
distinctly spell out the rights and duties between the sending country and
the receiving country. The mechanism demands consular officers from the
former be expeditiously apprised by the latter of the arrest or detention of
their citizens and obtain full contact with them for the provision of legal
assistance. Furthermore, in view of the assertive U.S. contemplation to
carry out consular treaty rights abroad and domestically, the granting of
injunctive and declaratory relief by U.S. courts does not involve “policy
determination” at all. Again, this assuredness shared by the executive and
legislative departments completely countervails the last three concerns in
Baker v. Carr that U.S. courts may pose a confrontation or an
embarrassment to the other branches should they award consular remedies
to complaining foreign governments. In sum, raising the political question
doctrine to render treaty rights claims made by the disaffected countries
nonjusticiable, as contended by Arizona and Virginia authorities (United
Mexican States and Paraguay) and the Ninth Circuit in dictum in United
Mexican States, cannot stand in any legal sense.

The Power of Interim Measures and Merits Decisions of International
Tribunals

Interim measures brought forth by the ICJ and other international tribunals
to hold off the execution of foreign nationals pending merits review of their
claims should have genuine legal sway within the United States. Monist
advocates preach that decisions entered by international forums should be
accorded high reverence by municipal courts just as if they were coming
from a municipal court of last resort.”*’ The predicates that undergird the
direct force of international dispositions within domestic jurisdictions are
confirmed by Article 94(1) of the U.N. Charter, Article 59 of the ICJ
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Statute, and Article 94(2) of the ICJ Rules of Court. The Articles declare
that the ICJ’s judgment binds any U.N. member (e.g., the USA) whose
difference with other member States has gone to the Court for adjudication.
For this identical reason, the U.S. courts in cases such as Rocha, Reyes-
Camarena, Bell, and Prasertphong must embrace the ICJ’s furnished
prescription in LaGrand and Avena to review and reconsider the con-
victions and sentences of the condemned foreigners as a way of repairing
consular wrongs. Despite the paucity of language expressly demarcating
the configurations of “the decision” or “the judgment” of the ICJ, those
clauses should connote an obligation on the part of Charter members that
are parties to a dispute to fulfill the Court’s interim orders as well. Two
reasons sustain this interpretation.”*'

Provisional measures of the World Court comprise an integral and
inalienable part of its pending decision in consular litigation. The
irredeemable harm resulting from the execution of foreign inmates whose
consular rights have been infracted would make the Court’s substantive
disposition at a later stage meaningless to the protection of those
individuals’ rights under treaty. In addition, under Article 41(2) of the ICJ
Statute, the Court bears a duty to report its recommended interim measures
to the U.N. Security Council. This statutory notification element, in
affiliation with Article 94(2) of the U.N. Charter, implicitly leads to the
conclusion that the Security Council’s Charter-based authority to enforce
an ICJ final judgment enlarges to the matter of overseeing national
conformity with the emergent call by the Court to pause the execution on a
temporary basis.

Such an expansive reading squarely projects the standpoint of the
Security Council. In a resolution, Council members warned Iran of the
likelihood of triggering Chapter VII sanctions against it if Tehran
continued refusing to release U.S. hostages in contempt of an ICJ interim
edict.** In like manner, at the Security Council, the United States con-
strued this urgent instruction from the World Court as obliging Iran to
settle the hostage incident in absolute terms.”** More noticeably, the ICJ
plainly indicated the legal power of its issued provisional measures in
two cases sued before it against U.S. military activities in Nicaragua and
against Yugoslavia’s campaign of genocide in Bosnia.*** On top of that,
the Court’s decisions in LaGrand (F.R.G. v. U.S.) and Avena and Other
Mexican Nationals (Mexico v. United States of America) that are par-
ticularized in Chapter 3 further enrich and establish its jurisprudence in
this aspect. In a nutshell, in the binding opinion of the World Court, the
international obligation of the United States to carry into full execution
the ICJ’s provisional measures arises from the specific provisions of the
two treaties that it has ratified: Article 41 of the ICJ Statute and Article
94(1) of the U.N. Charter. An interim order pursuant to the ICJ Statute
directly governs the USA and its constituent states as a matter of
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international law. By no means is its force and effect on U.S. soil contin-
gent on a gubernatorial consent or diplomatic discussions (Paraguay) or
a sovereignty disclaimer from the United States (Federal Republic of
Germany).

Akin to the function of the ICJ’s interim orders, the Inter-
American Commission, as now authorized by Article 25(1) of its Rules
of Procedure, adopts precautionary measures asking the accused OAS
member to preserve the integrity of the status quo while its final
decisions on case merits are pending. An exigent request made by the
Commission also provides a sound legal basis for the U.S. judiciary to
enter reprieves on behalf of convicted death row foreigners who have
petitioned the Commission for review of their consular rights claims,
based on the United States’ obligations under the OAS Charter.

There are already a number of precedents where the federal
government sued the states over treaty infractions with success.’*’
Rather than succumb to the federalism argument, the U.S. government
could use these antecedent cases as paradigms by relying on federal
courts to press its violating states into administering international stay
instructions. Finally, as presented in Chapter 3, the United States has
long been a party to the OAS Charter. Until 8 March 2005 it remained
a loyal endorser of the Optional Protocol to the Vienna Consular
Convention . Consequently, it goes without saying that the scope of
decisions on juvenile and consular affairs issued by U.N. and Inter-
American bodies delegated to supervise and ensure treaty compliance
ought to extend throughout the USA without curtailment. Any
domestic judicial pretexts such as cultural relativism and procedural
default to avoid taking up treaty responsibilities should be barred
utterly.

To sum up, regardless of the discrepant grounds resorted to by
U.S. courts to reject juvenile death penalty and consular rights cases, the
rationalizations for these dismissals can be largely subsumed into two
core concepts: dualism and federalism. In early juvenile capital
punishment cases, dualist judges articulated a cultural relativist notion to
repudiate the value of customary law in furtherance of their under-
standing of the Eighth Amendment. In the years after the U.S. ratification
of the ICCPR and before the Roper ruling, the Senate reservation to
Article 6(5) became a convenient and oft-triggered weapon for judges to
repulse condemned juveniles’ treaty-based claim to the right to life and
an exemption from capital punishment. More prominently, the notion of
federalism recurrently returned and commanded the thinking of many
judges dealing with capital cases. It is intriguing to note that judges
overruling consular cases had virtually acknowledged the contested
Vienna Convention to be self-executing and devoid of any Senate terms
to dwarf its force within the domain of the United States. Yet, however
much sympathy they displayed regarding the egregious intrusion of the
states on aliens’ consular safeguards, they in the end lamentably turned a
blind eye to that conspicuous misconduct, irrespective of furious
remonstrations by the community of other democratic societies.



CHAPTER 5:
Refugees 1: Asylum Norms and

Enforcement

INTRODUCTION

The United States had traditionally depicted itself as a country of
generosity willing to offer safe haven to the oppressed worldwide.'
Indeed, its early refugee history strikingly featured this humanitarian
concern and direction. As the numbers of immigrants altered U.S.
demographical contours, this hospitable image quickly faded away. The
reflection was that the U.S. government grew harsher in its refugee
policy considerations.

In the years following the Chinese exclusion laws of the 1880s, anti-
alien sentiments were on the rise because of lingering economic
uncertainty and the racism that has tenaciously plagued U.S. internal
politics. The attitude of opposition to immigration remained changeless
well into the twentieth century. Beginning in 1917, Capitol Hill further
translated that antagonistic current of opinion into a wave of federal
restrictions. By using literacy tests and national origins quotas as tools,
legislators effectively shut out a large number of undesirable refugees
from places like Eastern and Southern Europe as well as the “Asiatic
barred zone.”” Even under such circumstances, persons who suffered
religious persecution were welcome as an exception. However, the Jews
in flight from Nazi Germany could not benefit from congressional
leniency toward religious refugees. Rather, members of Congress echoed
the prevalent domestic forces of isolationism and anti-Semitism by
repeatedly voting down the access of those Jews to the United States. In
the 1930s and throughout the years of World War I, the United States
relentlessly shut its asylum door on hundreds of thousands of Jews,
compelling their return to Nazi persecution and, in effect, causing many
of them to die in concentration camps.’

It is only in the aftermath of the Holocaust that the United States has
undertaken a radical transformation by softening its course of action on
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refugee issues. Moving away from its prior isolationist posture, the USA
instead has vigorously engaged in a great variety of refugee activities at
the United Nations. It took part in the creation of the Office of the United
Nations High Commissioner for Refugees (hereinafter UNHCR). In
addition, the United States became a party to the 1967 Protocol relating
to the Status of Refugees. Periodically, it serves on the UNHCR
Executive Committee to advise the High Commissioner on refugee
protection matters." In most instances, it has remained the largest
individual donor for a diverse array of overseas assistance programs to
be administered by the UNHCR and other international agencies.” One of
the U.S. goals in this regard is to provide needed emergent care to
millions of refugees and conflict victims temporarily sheltered in
neighboring countries, including the over 3.4 million Palestinians dis-
lodged in the Middle East. At a domestic level, Congress committed
itself to bringing refugee practice in line with international law by
statutorily implementing the 1967 Refugee Protocol and the 1984
Torture Convention. More than two million refugees have been granted
permanent resettlement since 1945, making the USA the most receptive
country in the Western world.°

Despite its post-war modifications of restrictionism, the U.S.
government is often influenced by divergent factors of domestic
economic and security concerns as well as foreign policy choices when it
comes to handling immigration. In one distinctive instance, international
politics exercised overwhelming preponderance over U.S. decision
making in the realm of refugee policy parallel to that responsible for the
return of Jews to persecution.

Specifically, anti-Communist ideology soon emerged in the Cold
War era as the centerpiece of U.S. foreign affairs, including policies
pertaining to refugee treatment. To undermine Soviet leadership, the U.S.
government encouraged the defection and departure of persons living
behind the Iron Curtain. Normally, it would accord untrammeled entry
privileges through various admission measures’ to persons who were
driven out by communist repression in countries like Hungary, Cuba, and
later Nicaragua. However, not all Cuban asylum seekers were
auspiciously greeted with such open arms by U.S. authorities. Among the
125,000 Marielitos (who left their homeland via the 1980 Mariel
boatlift), some Cubans with criminal or mental records looked for
political asylum in the United States only to find themselves outlawed
from the benefits of that preferential scheme. Moreover, they stayed in
open-ended incarceration without any prospect of release even after the
Castro regime declined to take them back. Another band of Mariel
Cubans underwent no better treatment; their paroles were later voided by
immigration officers and they were placed in indefinite custody
following convictions for driving under the influence or for other petty
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or felonious offenses committed on U.S. soil. Overall, the USA
nonetheless had elected to loosen immigration restrictions for
communist-originated asylees and individuals from Middle Eastern
countries as one of its strategies to address the volatile bipolar
confrontation in the international arena.

In stark contrast, undocumented aliens who fled persecution from
pro-U.S. authoritarian regimes in El Salvador, Guatemala, and Haiti did
not fare well in their asylum applications. In fact, the U.S. government’s
treaty commitments to refugee protections in various municipal and
bilateral laws lent nothing serviceable to their situation. Out of political
and racial calculations,® the United States from the outset established an
implausible assumption that those refugees were economic migrants
purely escaping from homeland poverty. It indiscriminately dismissed
their demands for parole and other types of asylum protection
irrespective of their domestic dire circumstances, which had descended
into full-scale political bloodbaths. Additionally, the Reagan
Administration set out Coast Guard blockades against Haitian boat
people by hurriedly repatriating them into the hands of a persecuting
regime. In pursuit of Cold War priorities, the United States turned its
back on the reality that human rights abuses by its right-wing allies might
be far more horrendous and shocking than those occurring in totalitarian
states.

Between World War II and 1980, an estimated 1.4 to 1.5 million
refugees gained access to the United States,” but less than 2,000 came
from non-communist countries in Latin American and Africa. Table 5-1
demonstrates additional evidence of Cold War factors swaying executive
decisions on refugee entry. The data indicates that from 1985 to 1991
refugee admissions were substantially slanted toward communist-
dominated areas in general and East Asia and the former Soviet Union in
particular. In Latin America, no single migrant from Haiti won safe
haven in the USA, as sharply opposed to the combined number of
Cubans admitted during the same period. In effect, the statistics for the
peak years of interdiction operations by the U.S. Coast Guard from 1981
to 1991 are revealing. During that period, about 24,600 Haitians were
intercepted in international waters. In spite of that high number of
Haitian refugees striving to disembark on U.S. shores, all but 28 were
disavowed the means to file asylum claims in the United States.'

In response, the aggrieved Haitians and Mariel Cubans reiteratively
submitted complaints to international bodies and U.S. courts. They
lashed out at the U.S. government for disregarding several aspects of
their constitutional, statutory, and international rights. In detention and
return cases, the shared issues were a denial of U.S. constitutional status
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Table 5-1. Refugees admitted to the U.S., by nationality, FY 1985-1991

FY85 FY86 FY87 FY88 FY89 FY90 FY91
East Asia 49,970 45,454 40,112 35,015 45,680 51,611 53,486
Burmese 0 0 0 0 0 3 14
Chinese 0 0 0 0 5 52 4
Khmer 19,097 9,789 1,539 2,805 1,916 2,166 38
Lao: Highlanders 1944 3,668 8,307 10,388 8,476 5,207 6,369
Lao: Lowlanders 3472 9,201 7,257 4,168 3,956 3,564 2,881
Vietnamese® 25,457 22,796 23,009 17,654 31,327 40,619° 44,180
Other/unknown 0 0 0 0 0 0 0
Near East/S. Asia 5,994 5,998 10,107 8,415 6,980 4,991 5,539
Afghans 2,234 2,535 3,220 2,211 1,716 1,594 1,480
Iranians 3,492 3,148 6,681 6,167 5,147° 3,329 2,692
Iraqis 264 307 202 37 114 67 842
Libyans* 0 0 2 0 1 1 344
Other 4 8 2 0 2 0 1
USSR/E. Europe 9,990 9,500 12,300 28,239 48,501 56,912 45,516
Soviets/Former Soviets 640 787 3,694 20,421 39,553 50,716 38,661
Albanians 45 84 48 72 47 98 1,363
Bosnians -- -- -- - - - --
Bulgarians 130 173 114 140 111 332 585
Czechs 981 1,589 1,072 672 925 345 158
Hungarians 530 754 669 784 1,075 274 7
Poles 3,145 3,735 3,626 3,345 3,607 1,491 290
Romanians 4,513 2,373 3,075 2,801 3,182 3,650 4,452
Yugoslavs 6 4 2 4 1 6 0
Other 0 1 0 0 0 0 0

Source: Bureau of Population, Refugees, and Migration, U.S. Department of Justice; Compiled by the U.S. Committee for Refugees in Refiigee

Reports 19 (1998).
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Africa 1,953 1,315 1,994 1,588 1,922 3,494 4,424
Angolans 75 3 40 13 18 59 21
Burundians 0 0 0 1 3 3 0
Chadians 0 0 0 0 0 1 0
Congolese/Zairians 12 4 7 10 18 79 73
Ethiopians 1,788 1,268 1,831 1,456 1,767 3,229 3,948
Liberians 0 0 0 0 0 3 1
Mozambicans 7 1 7 13 4 3 12
Namibians 12 5 3 3 0 0 0
Nigerians 0 0 0 0 0 0 0
Rwandans 0 0 1 0 0 0 2
Sierra Leoneans 0 0 0 0 0 0 0
Somalis 0 0 1 4 44 25 192
South Africans 29 12 70 42 20 34 19
Sudanese 0 0 0 0 0 7 24
Togolese 0 0 0 0 0 0 0
Ugandans 8 12 24 31 40 27 125
Other/unknown 22 10 10¢ 15 8 24 7
Latin America 138 173 315 2,497 2,605 2,309 2,237
Cubans 135 173 273 2,273° 2,271° 1,750 2,144
Haitians 0 0 0 0 0 0 0
Nicaraguans 3 0 36 209 323 532 87
Salvadorans 0 0 6 15 11 22 6
Other 0 0 0 0 0 5 0
Total 68,045 62,440 64,828 75,754 105,688 119,317 111,022

a

Total combines Vietnamese arrivals from
first-asylum camps and through the Orderly
Departure Program.

b

Private Sector Initiative admissions not
included: FY88 - 733 Cubans; FY89 - 1,512

Vietnamese; FY91 - 1,789 Cubans.

Includes persons of unreported nationality:
FY 86 - 4 persons.
Cubans, 38 Iranians; FY90 - 3,003 Cubans, 6 ¢ U.S. government statistics place Libyans
within the Near East/South Asia region.
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based on either the “entry fiction” doctrine or the non-extraterritoriality
rule; discrimination on the ground of race and nationality; and
inadequate or absent procedural safeguards. The “entry fiction” doctrine
referred to situations where excludable or unadmitted aliens, despite
being under immigration custody after detection at the U.S. border point
of entry, were treated as if they were never physically present in the
United States for the purpose of negating their constitutional due process
rights. The rule of non-extraterritoriality adversely targeted a given
category of refugees who were located on the high seas or housed in the
U.S. naval base at Cuba’s Guantanamo Bay. It held that the United
States’ constitutional and treaty commitments applied exclusively to
those refugees that had already entered into U.S. territorial jurisdiction.
Finally, the allegations unique to alien detainees and interdictees
involved punitive detention and appalling confinement conditions at a
maximum security prison for the former and refoulement along with a
deprivation of opportunities to seek asylum for the latter.

Moreover, when a management turnaround came in 1994 to 1995
toward the Cuban refugee population, it propelled yet another round of
litigation in the United States. In that episode, President Bill Clinton
envisioned a renewed migration flood from Cuba as a Mariel-like crisis
that might once again engender as disruptive a force in U.S. society as
the one he witnessed during his 1980 gubernatorial election campaign in
Arkansas. To forestall its recurrence, he at one time ordered immigration
officers to lock up intercepted Cubans and Haitians at overseas facilities
and at another summarily sent them back. All of these administrative
actions rapidly evoked a reaction from a group of Cubans and Haitians
interned at Guantanamo Bay.

In 1996, Congress responded to a soaring domestic atmosphere
against illegal immigrants and terrorist operatives by pushing refugee
policy still further distant from international law principles.'' For the first
time, asylum seekers arriving in the United States without proper travel
documents would face mandatory INS custody under a new statute. The
2001 terrorist attacks on the USA resulted in an unprecedented level of
retrograde changes in U.S. immigration practice. On the authority of a
widened definition of “terrorist activity” and “engaging” in terrorism as
set forth in the USA PATRIOT Act, decisions on asylum and refugee
affairs became all the more cautious and constricted than they ever were
before 11 September 2001."* In short, a mixture of factors, not simply
concerns about civil rights and humanitarianism, has predominated
throughout most of the U.S. immigration era in determining whether the
United States would accommodate with compassion asylum seekers of
discrete national origins.
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TREATIES AND CUSTOMARY NORMS

Global Sources

The earliest international reference to non-refoulement appeared in the
1933 Convention Relating to the International Status of Refugees, which
banned non-admittance at borders."> The Convention received a limited
ratification,'* as did another non-return accord that coped with human
rights victims coming from Germany.” Only after the Nazi atrocities
coupled with the post-war refugee crisis on the European continent did
the international community seriously consider sponsoring a global legal
framework for refugee protections.'®

The Universal Declaration of Human Rights

The UDHR, though centering on general human rights issues, ushered in
the beginning of the worldwide support for a list of basic rights accorded
to refugees, whether in their native or host country or elsewhere. Article
6 of the Declaration provides that: “Everyone has the right to recognition
everywhere as a person before the law.” The juridical personality clause
vitiates the use by a host country of an entry fiction and non-
extraterritoriality in turning down the claims of excludable and high-seas
asylees to domestic legal liberty and non-return guarantees.'” Equally
important, the 1948 U.N. document enables refugees to enjoy the full
spectrum of Declaration rights without making distinctions of any kind,
such as race, color, national origin, or status. 8 Under that mandate, all
refugees are eligible for the benefits of the Declaration notwithstanding
their nationality or immigration status. Alien detainees and interdictees
possess the right to contest their detention before a court,”” the right to
proper prison conditions,”’ and the right to due process conferred in
parole and status reviews.”' Moreover, Article 3 of the UDHR defends
refugees’ life, liberty, and personal security in two meaningful ways. It
forbids the infliction of indefinite imprisonment on undocumented aliens
in the absence of legal justifications. Similarly, it challenges
governmental intent to stop boat people en route to their asylum
destination and subject them to the dangers of death and torture in the
country of return.”

As with other human rights matters, refugee safeguards are often
caught up in rival and hardly reconcilable debates between universal
normative principles and territorial sovereignty. The right of an
individual to assert asylum is no exception. During the drafting of Article
14(1) of the UDHR, the U.N. Human Rights Commission initially
submitted a version favoring that “everyone has the right to seek and to
be granted, in other countries, asylum from persecution.”” Yet,
government representatives at ensuing U.N. sessions voiced intense
discontent for they thought the proposed clause would pose a
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considerable intrusion on the privileges of sovereign states in the
regulation of arriving refugees. As a result, a British suggestion to insert
the term “to enjoy” eventually prevailed. In its current form, Article
14(1) invests an individual with little more than a right to seek and enjoy
asylum. It leaves open the question of whether a receiving country is
bound to bestow it. Since then, how to strike a balance between
territorial sovereignty and a person’s enjoyment of a durable asylum
system has continued to spark a heated discussion among members of
international and regional agencies.

The Fourth Geneva Convention

The essentiality of legal principles governing refugees is likewise
manifest in humanitarian laws. While its primary end is to insulate
innocent civilians from human rights abuses during international warfare,
the Fourth Geneva Convention provides some useful sources to inform
the refugee protection regime.

According to the Fourth Convention, belligerent parties must refrain
from taking a protected person into custody unless national security or
voluntary consent warrants otherwise.® Should the latter exceptions
apply, the detaining power, however, needs to promptly transmit the case
to its competent authorities for legality confirmation.” Additionally,
review proceedings are required to persist regularly so long as that
person remains in physical confinement for extraordinarily overriding
purposes. Further, the civilians concerned may defend their personal
integrity in the course of detention by invoking certain Convention
provisions® to maintain their freedom from cruel and inhuman prison
conditions.

Notably, Article 45 of the Fourth Convention prescribes a bar to
refoulement comparable to the one typically found in peacetime refugee
and human rights treaties.”’ It stringently forecloses arresting authorities
from transferring a Convention civilian to face political or religious
persecution in another country. At the same time, it underscores that the
creation of a non-return mechanism is not intended to act as an obstacle
to the treaty-based extradition of that person for ordinary criminal
charges. Already, the community of sovereigns has recognized as part of
customary international law an array of humanitarian prohibitions
ranging from incarceration without due process to cruel and inhuman
treatment as well as forced repatriation. Since countries in the exigencies
of military conflict are obligated to observe those customary rules as
minimum restrictions on their conduct, it needless to say that their
refugee practice must be amenable to the foregoing legal oversight
during times of peace.”
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The Refugee Convention

Strictly speaking, the Refugee Convention represents the first global
attempt to address the treatment of refugees. As an effort produced by
major Western countries, the Convention has frequently come under
attack from government leaders and academics for its insular and
outdated formula. The critics accuse it of parochialism mainly from two
points of view. One is its temporal ambit, in the sense that the 1951
Convention has effect solely in relation to persons who left their
persecuting country prior to 1 January 1951.%° The other is geographical.
The Convention’s exclusion provision gives the parties the option of
delineating their treaty accountabilities in a more restrictive manner. In
other words, countries may go on to make a declaration that their
protective umbrellas reach out to no more than those persons in exodus
from events transpiring in the European region.”® The obvious Euro-
centric approach to the safeguarding of individual refugees in the
Convention was squarely consequent on the drafters’ experience of the
time. For the largely European deliberators, whose countries were still
recovering from World War II and greatly in need of reconstruction and
aid, it was difficult to support any decision to take in refugees from other
regions. In their eyes, the foremost task was to assimilate a vast number
of Europeans displaced by the war and the subsequent communist
takeovers.”'

To ease treaty structural rigidity, the negotiators allowed signatories
to expand the basis for protection as they deemed necessary to contain
refugees in their territory who did not qualify under the Convention’s
temporal terms.* It was this added recommendation in the Final Act that
many countries rested on in the case of the refugee crisis arising between
1 January 1951 and 4 October 1967. As for the critique of anachronism,
it flows from the perspective, among other things, that the 1951
Convention fails in its coverage to benefit forced migrants who are in
many cases driven by violence void of a persecutory substance.*

Articles 3 and 42(1) of the Refugee Convention secure without
reservation that all treaty refugees come equitably under the
Convention’s reach regardless of their differing race, religion, or country
of origin. Yet, the Convention provides no clue as to whether a host
country is able to exempt itself from Article 3’s force during a state of
armed clash or other fatal threats to national security. With specific
regard to Article 31(1), the Convention calls on all parties not to
punitively confine refugees because they had not yet set foot in the host
country at the juncture of their being detected. The non-penalty
certification nonetheless hinges on refugees presenting themselves
without delay before the host authorities and a showing of good cause for
the resulting illegal entry.”* Further, the mechanism is subject to another
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constraining element. It activates to the extent that persons “com[e]
directly from a ferritory where their life or freedom was threatened.”

The phrase “a territory,” worded by the Convention drafters to
replace “country of origin,” denotes two meanings—refugees’ native
countries and the place where the;/ made a transit stop before their final
journey to the receiving country.” In the latter situation, Article 31(1)
applies so long as a fear of persecution accounts for individuals’ ongoing
flight from that third country. It is, however, unclear whether Article
31(1) stands when mere rejections of admission by the transit country are
responsible for refugees’ ensuing pursuit of sanctuary elsewhere.
Arguably, the persons concerned may be dependent on “good cause”
under Article 31(1) to uphold their freedom from custody. In that event,
judgment on the validity of the good cause argument falls plainly within
the discretion of the receiving country.

In spite of its non-punitive fiat, the Refugee Convention, akin to
general human rights treaties, gives an imprimatur to a restriction of
liberty without court confirmation in certain scenarios. Article 9 states
that, “in time of war or other grave and exceptional circumstances,” a
refuge country may provisionally commit a given asylee to prison for the
sake of its own national security until the stage of status and justification
investigations is finalized. Even in a time of peace, the 1951 Convention
concedes the feasibility of imposing movement limitations on a victim
fleeing from persecution. Article 31(2) emphatically spells out (with little
suggestion of court proceedings) that contracting parties may encroach
on the freedom of unlawfully present refugees whenever a reason of
necessity arises. For example, a receiving country may put an illicit
asylee under its full control throughout the course of identity checking or
resettlement arrangement in a third country. Such a national action is not
without constraints. Especially in view of the procedural safeguards laid
down in the Refugee Convention (for legally resident refugees)’® and
major international human rights instruments as referenced in Table 5-2,
refugee imprisonment motivated by “necessity” in peacetime should on
all terms be susceptible to court hearings and time circumscriptions.®’
The Executive Committee of the UNHCR has routinely demanded
countries to formulate “fair and expeditious procedures” and “judicial or
administrative review” as an integral refugee treatment system for the
purpose of fundamentally eliminating the potential for prolonged,
abusive detention.’®

The last Convention device for treaty refugees is non-refoulement
under Article 33(1). The Convention intent in instituting this temporary
asylum measure is to save bona fide individual refugees from being
summarily expelled and once again exposed to imminent human rights
abuses in their homeland or elsewhere. Any persons who measure up to
refugee parameters under Article 1 immediately become the beneficiaries
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of Article 33(1). Divergent wordings of “well-founded fear of being
persecuted” and “his life or freedom would be threatened” are severally
constructed in Convention Articles 1(A)(2) and 33(1). Yet, delegates
participating in the drafting conference did not imply anything that
would distinguish the standards of proof for refugee recognition from
those for non-return relief. All individuals are capable of garnering non-
refoulement guarantees in refugee capacities where they cross an
international border and build prima facie cases of persecution.” The
alleged persecutions in the country of return must be based on their
“race, religion, nationality, membership of a particular social group or
political opinion.” To highlight the vitality of the refugee definition and
the non-refoulement duty in the global refugee regime, the Convention’s
Article 42(1) further precludes member States from making any
reservations to abridge the power of those principles in domestic
jurisdictions.

Under Articles 1(F) and 33(2) of the Refugee Convention, asylees may
provoke removals from refugee eligibility and its collateral protection from
repatriation. Such a condition occurs whenever their culpability for any
heinous criminal acts executed in the course of flight or within a host
country exceeds the imperatives to honor their international entitlements.
The activities under international prohibition encompass (1) “a crime
against peace, a war crime, or a crime against humanity;” (2) “a serious
non-political crime” performed outside a sheltering country; (3) any
wrongful act that would undercut “the purposes and principles” of the
UN.; and (4) “a particularly serious crime” judicially decided in a
sheltering country as “a danger to the community of that country.”

With inconclusive perceptions of Article 33(1)’s “return (refouler),
negotiating representatives to the Convention conference nonetheless did
not set to clarifying its real import. From its literal language, Article 33(1)
places no restriction on the location where refugees are found to set off a
non-return guarantee. The geographical reference, if any is relevant to
Article 33(1), is mapped out in Convention Article 1(A)(2), which
designates being outside an asylee’s country of origin or residence as one
of the elements to be satisfied as a refugee. To be sure, the paramount
agenda of Article 33(1) is to assure the life and physical security of persons
in desperate want of safe haven from persecution. The non-return
arrangement is purposeful inasmuch as it extends to all individual refugees
without regard to where they were originally spotted, be it on the high
seas or at a country’s land border, port of entry, or airport.*' The concept
of extraterritoriality surrounding Article 33(1) is fairly congruous with
the posture of the UNHCR and the Inter-American Commission, both of
which on different occasions publicly ran counter to U.S. return
operations in support of Haitian migrants at sea.*

2540
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Table 5-2. Relevant international/regional clauses in detention and return cases

Detention/Return

Detention Return
due process right to life, barring arbitrary | barring cruel
juridical and equality liberty and and punitive prison non-
Instruments person non-bias before law security detention conditions refoulement asylum
Global
UDHR of 1948 6 2,7,10 7,8, 10 3 9 5 14(.1)
(enjoy)
4th Gene.va M3 42,79 45 )
Convention of excention: 42. 79 3(1)(a), 37, 85 | exception:
1949 prion: 22, 45
3 33(1)[NR]
1951 Refugee 31(1) exception:
. [NR] & .
Convention [part ND]' exception: 9, 31(2) 1(F),
P 33(2) [NR]
1967 Protocol ibid. ibid. ibid.
6(1)
. 9
2(1) g;Rdi:/lla] & [NR via reading] [7NR via 7
ICCPR of 1966 16 [ND] [part ND],> | 9(4), 14,26 & . [NR & ND]
26 [ND] exception: reading] & (reading)
exception: 9(1) ' [ND], 10(1)
6(2), 9(1)
3
1967 Declaration exception:
32)
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The failed draft 3(1)
convention of exception:
1977 32)
Torture

. 16(1) 3(1)
Convention of [NR&NDJ | [ND via 2(2)]
1984
Child Rights 2(1) 6(1) 37(b) 37(a) 22(1)
Convention of [NR & part | 12(2), 37(d) 5 exception: [NR & ND],° 7
1989 NDJ* [NR & ND] 37(b) 37(c) [NR & ND]
Regional®
European— 5(1)
European 5(2)(3)(4), 2(1)[ND], .o 3[ND]
Convention of 14 6313 |51 exception: 3[ND] (reading)

5(D)

1950
American— XXV
American XVII I 11, X VIII, I exception: XXV, XXVII
Declaration of XXV, XXVI XXV XXVI (obtain)
1948
American 1 7(4)(5)(6), 8, |4(1)[ND], 712)(3) 52) 22(8) 207)
Convention of 3[ND] [part ND],” |24,25 exception: [ND] (derogable (obtain)
1969 24 [part ND]" 7(1) 7(2) but see n8)
Cartagena 11(5)

Declaration of
1984

(jus cogens)
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Detention/Return Detention Return
due process right to life, barring arbitrary | barring cruel
juridical and equality liberty and and punitive prison non-
Instruments person non-bias before law security detention conditions refoulement asylum

11(3)
[NR]" &

African— v [ND]

OAU Refugee [NR & exception: 1I(1)

Convention of rtNDJ" 14)(H) & (obtain)

1969 pa (2) & (5)
(war crimes
and others)

. 6
Africa Charter of . 12(3)
1981 5 2,3,19 3,7(1) 4,6 Zxceptlon. 5 (obtain)

[NR]: a non-reserved norm at the time of treaty ratification.

[ND]: non-derogable in times of official public dangers.

1. The Refugee Convention makes no reference to whether or not Article 3 is suspendable. Via a supplementary reading of Article 4(1) of the ICCPR,
however, it becomes apparent that Article 3 bars a derogation from disparity grounded on race and religion although not on nationality.

. Refer back to Table 3-1.

3. Ibid.
NR relies on U.N. refugee treaties, and the partial prohibition against a derogation germinates from the ICCPR, see Article 41(b) of the Child
Rights Convention.

5. NR operates according to the Human Rights Committee’s comment, and ND does so on the ICCPR, see Article 41(b) of the Child Rights
Convention.

6. Ibid.
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While the 1989 Convention contains no provision on non-refoulement, it may be claimed as implicit in light of U.N. refugee treaties, the Torture
Convention, the ICCPR, and even the 1967 Declaration, in reference to Articles 22(1) and 41(b) of the Child Rights Convention.

Parties to the European and American Conventions can only make derogations that are compatible with their other obligations under international
law; see European Convention, art. 15(1); American Convention, art. 27(1) (also adding a restrictive non-bias rule).

Refer back to Table 3-1.

Ibid.

It is unclear whether Article IV is reservable and derogable. Yet, since Article VIII(2) proclaims the OAU Refugee Convention to be
complementary to the U.N. Refugee Convention, Article IV should be construed in accord with its corresponding U.N. provision if it does not
purport to the contrary.

NR follows the U.N. Refugee Convention in light of Article VIII(2) of the OAU refugee treaty (implying a supplemental document). Unlike its

comparable U.N. clause, Article II(3) speaks of no exemption from its force. Despite that, the OAU treaty in its refugee definition embodies an
analogous preclusion of war criminals and others from non-return safeguards.
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The Refugee Protocol

As Cold War impact and intense decolonization forced a mounting
number of persons away from their home countries, it rapidly became
apparent that the limited definition of the 1951 Convention could no
longer fit well in this context. The Refugee Protocol of 1967 was created
to fill this void as a result. By obliterating both time and geographic
confinements, the Protocol generously opens the door for all post-war
refugees everywhere to contend the right to receive treaty benefits.”
Under the Protocol, certain parties may continue interpreting treaty
refugees as exclusively European, if they attached exclusion declarations
during the Convention years. Essentially, the 1967 treaty faithfully
incorporates the Convention content by converting into its own mandates
the entire block of Convention Articles 2—34, including those stipulations
connected with detention and return issues.* Like its companion 1951
treaty, the 1967 Protocol supplies neither a mandatory nor an optional
right of asylum to refugees at all, rendering their needs for permanent
resettlement in other countries wholly unattended yet again. For some
commentators, both U.N. refugee treaties leave much to be desired. As
the vestiges of times past, they cannot cope effectively with the
complexity of modern refugee problems.

The ICCPR

The second U.N. human rights instrument associated with refugee
protection is the ICCPR. The 1966 International Covenant, save for
being silent about the mechanism of asylum, draws up a range of
accessible safeguards for refugees that closely resemble those in the
Universal Declaration. Notably, Covenant Article 7 (banning torture or
cruel, inhuman or degrading treatment), although embracing no
provision on non-refoulement, was construed by the Human Rights
Committee to have amplified utility in this regard.* Elsewhere, the
Committee pointed out that certain norms of the ICCPR embodying the
essence of international customary law should not be susceptible of
parties’ reservations.*® It was illegitimate for ratifiers to gut or modify a
long list of quintessential clauses enshrined in the U.N. Covenant.
Among those enumerated by the Committee were prerogatives such as
freedom from arbitrary detention; the right to due process of law
specified under Article 14; and the rights to be immune from cruel
treatment as well as from unlawful deprivation of life. This final set of
rights, by the Committee’s understanding, registered a relatively higher
rank in the customary legal hierarchy because Covenant Article 4(2)
disallowed derogation from them even in a time of pressing public
dangers.

Still, the Covenant informatively clarifies the vagueness of whether
Article 3 of the Refugee Convention is derogable.” Article 2(1) of the
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Covenant asks treaty members to effectuate Covenant rights “without
distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or
other status.” Covenant Article 4(1) expressly overrules derogations
entered by sovereign parties that “involve discrimination solely on the
ground of race, color, sex, language, religion or social origin.” Overall,
Article 4(1) narrows down a general prohibited list in Article 2(1) by
regarding certain types of disparity—for example, differentiation based
on nationality—as legally acceptable during public emergency. To
prevent parties’ dismissal of the Covenant rights at random, the last
sentence of Article 4(1) enunciates a crucial guideline governing the
permissibility of derogations. It states that declaring countries should
make suspension decisions pursuant to “their other obligations under
international law.” Given the peremptory nature of the ban on racial
discrimination as already depicted in Chapter 3, the countries concerned
are forbidden from prejudicially stripping a particular alien migrant
group of pertinent Covenant safeguards in light of its members’
nationality that is in actuality traceable to their racial characteristics.*

The U.N. Declaration on Territorial Asylum

As early as 1957, U.N. members had embarked on the development of
the Declaration on Territorial Asylum® after their fruitless bid to
introduce in the ICCPR proposals the right of the individual to obtain
asylum.” While engaging in the elaboration of Article 14 of the UDHR,
the negotiators throughout the process manifested little desire to add any
legal duties for asylum approval.”’ Rather, they opted to restate the
existing assented principle of the right of a sovereign to decide on
asylum as the lowest common objective in the 1967 Declaration.
Underlying their conservative position was the viewpoint that the timing
was premature for all members to come to consensus on asylum
mandates. On the other hand, they propitiously cleared away the
possibility of national misrepresentation about the compass of Article
33(1) in the Refugee Convention by proclaiming rejection at the frontier
as one mode of refoulement in breach of international law.”> The
Declaration nonetheless provides that a country may at certain points
default on its non-return promises in the name of domestic security or
immigration concerns.™

The Convention on Territorial Asylum Draft

Similarly, the abortive Convention on Territorial Asylum,** drafted by
the Committee of the Whole prior to the 1977 United Nations
Conference on Territorial Asylum, sustained the orthodox sovereign idea
of territorial supremacy over the individual’s prerogative to assert
asylum.” It assigned a meaning to non-refoulement identical to that
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earlier endorsed by the 1967 Declaration after some delegates were
assured that the administration of non-rejection at the border would not
impinge on their internally established regime to control aliens’ entry.”

The 1967 and 1977 instruments differ in some nuances. The 1977
draft formally models on a number of regional resolutions”’ by framing
in its non-refoulement provision of Article 3(1) the phrase “measures
such as rejection at the frontier, return or expulsion, which would compel
[a refugee] to...return to...persecution.” In doing so, it goes beyond the
intended purport of Article 33(1) of the 1951 Refugee Convention.™
Glaringly, all evasive measures pursued by countries to eject fleeing
victims are at odds with the authentic spirit of non-refoulement and
should be barred. An example would be exacting consent to be returned
through the threat of detention, as is often practiced by the United
States.”’

The Torture Convention

The international jurisprudence on ascertaining refugees’ fundamental
legal rights advanced one step forward when U.N. members in 1984
struck an agreement with a specialized treaty aimed at addressing official
torture and other cruel acts. Since Article 16(1) of the Torture
Convention helpfully combats the death row phenomenon, it may well be
used to prevent the indefinite imprisonment of alien immigrants in a
harsh federal penitentiary because of their criminal pedigrees or mental
histories in their native countries.”’ Again, as elucidated in Chapter 3,
parties wielded no leeway to freely neglect Article 16(1)’s edict under
color of public emergency or by entering reservations.

As with Article 33(1) of the Refugee Convention and its Protocol,
Article 3(1) of the Torture Convention entails a normative debarment
against repatriation in a forcible manner. A distinction arises between
Articles 33(1) and Article 3(1) regarding their protective reach.®’ The
subject of Article 33(1) is confined to persons who escaped persecution
on the grounds stated in the refugee treaties. Yet, any person in danger of
being subjected to torture is qualified to raise Article 3(1) claims. In
other words, applicants under Article 3(1) need not demonstrate that they
would be tortured on account of race, religion, nationality, membership
of a particular social group, or political opinion. Any corroboration of
the likelihood of facing torture in the future is sufficient to establish a
solid case for Article 3(1)’s application. Additionally, the purview of
Article 3’s force is much wider, in that its enforcement is absolute when
viewed in tandem with Article 2(2).** The parties may not in any case
invoke reasons such as national security to reduce their non-refoulement
duty owed to refugees.

On the other hand, the mechanism in Article 3(1) is more
circumscribed in three significant respects. The charged wrongdoing in
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Article 3(1) is limited to an act of torture, which constitutes one of
various types of persecution under Article 33(1).** A person in peril of
cruel and other inhuman infliction not amounting to torture is not eligible
for Article 3(1)’s benefits.® In addition, the commission of torture
referenced in Article 3(1) must be official to the effect that the alleged
act of torture stems from a public official or a surrogate’s behavior in the
form of instigation, consent, or acquiescence. Article 3’s proscribed
conduct (torture) is necessarily prospective in character while Article
33(1)’s persecution (including torture) may have taken place in the past
as well. Moreover, Article 3(1) is potentially weak in enforcement due to
its receptivity to a treaty reservation. Despite their individually differing
coverage, the refugee treaties and the Torture Convention to some extent
converge in application. They jointly bring under a non-return protector
those persons who might endure official torture in the future for the five
persecution causes, assuming that they pose no security threat nor
commit egregious crimes in the first instance.

The Convention on the Rights of the Child

Lastly, the Convention on the Rights of the Child in its general terms
speaks for the benefits of all children, including child refugees, on an
impartial basis.> It adverts to the right of children to be relieved of
unlawful or arbitrary incarceration. No detention of children shall be
made other than “in conformity with the law” as well as “as a measure of
last resort and for the shortest appropriate period of time.”*® Further, the
1989 Convention enables minors to be heard adequately in any
proceedings affecting their welfare or custody.”” As a matter of course,
they may attack government improprieties for treating or punishing them
in a cruel or inhuman manner.

In Article 22(1), the child rights treaty specifically underlines minors
in need of sanctuary from persecution as candidates suitable for other
kinds of international safeguards. For instance, they can rightfully
demand under the Universal Declaration and ICCPR to be recognized as
a person before the law. Pursuant to the Child Rights Convention, some
international norms found elsewhere are given priority for employment
on the grounds that they are more conducive to the facilitation and
realization of children's well-being.”” Within this legal backdrop, refugee
youths may therefore bring forward the right to non-refoulement that is
neither reservable nor derogable, based on U.N. refugee treaties, the
ICCPR, and the Torture Convention. The rationale that always considers
treaty applicability in the best interests of children helps to illustrate why
U.N. refugee treaties and the ICCPR should always enjoy controlling
force regarding their prohibitions against a national reservation and
derogation from the right to equality; the right to life, liberty, and
security; and the freedom from cruel prison conditions.
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Regional Sources

Regional human rights mechanisms meet their separate refugee
challenges with some degree of flexibility, introducing a magnified
refugee definition and a ban against refoulement-like measures in their
own bodies of law. In the Americas and Africa, member countries have
taken a momentous step by pronouncing the right to afford asylum to
fleeing victims, although on the condition that the applicants must satisfy
the terms referred to by a host country’s laws and international
agreements. Despite the disparities in content between U.N. and regional
sources, in many cases the latter intimately mirrors the former framework
in building refugee protection regimes.

The European Convention

In the European system, treaties with discrete components ranging from
extradition™ and suppression of terrorism’' to human rights constitute
main derivations of law in the management of the continent’s non-return
reach. The human rights convention in particular was made operable
through an extended construction by the European Commission of
Human Rights. In the Commission’s opinion, Article 3 of the European
Convention, notwithstanding its lack of a definite non-return provision,
calls for treaty parties in deportation proceedings to take into advisement
whether individual asylees would encounter torture or inhuman or
degrading situations on return.”” Additionally, the Committee of
Ministers of the Council of Europe presented its insights concerning the
doctrine of non-return via two important resolutions.” In its 1967
statement, the Committee persuaded the Council members not to resort to
any measures, including a refusal of admission at the frontier, against
individual persons who pose no security risk but purport to secure relief
from involuntary repatriation.” In 1984, the Committee reiterated the
Commission’s prior opinion in anticipation of affirming for members’
practical application the licit relationship of non-refoulement to
European Convention Article 3.7 Since Article 3 admits of no
derogation, it should analogously hold so in its broadened use in return
cases.

The American Convention on Human Rights

Like its European counterpart, the Inter-American non-return regime is
informed by a diverse array of regional instruments.”® Peculiarly, the
American Convention in Article 22(8) aims at dealing with all
individuals whose “right to life or personal freedom is in danger of being
violated” by reason of their “race, nationality, religion, social status, and
political opinions.” By its terms “in no case,” Article 22(8), dissimilar to
other commensurable U.N. and OAU provisions, renounces surrendering
any type of persecuted asylum seekers, including criminal offenders, to
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the country of return.”’ Yet, in some respects, the power of Article 22(8)
is constrained by the admissibility of a derogation.”® States parties may
announce a hiatus on non-refoulement so long as their national security
or independence is endangered by such huge menaces as ongoing mass
refugee influxes or armed hostilities. As with the ICCPR and partially
with the European Convention, the American Convention, however,
overrides any derogation to the precept of non-refoulement under certain
circumstances.” In that sense, the ability of the declaring country to
thwart Article 22(8)’s non-return provision is not without bounds if it
fails to put into practice its other international obligations and the
Convention’s limited non-discrimination in the first place.

The Cartagena Declaration

Developed after consulting the refugee treaty of the Organization of
African Unity (OAU) (now called the African Union) as well as local
experiences, the 1984 Cartagena Declaration on Refugees™ contributes
to the hemisphere’s refugee legal system in two meaningful fashions. Its
Article III(3) widens the U.N. treaty targets to further cover persons in
flight from “generalized violence, foreign aggression, internal conflicts,
massive violation of human rights, or other circumstances which have
seriously disturbed public order.” Besides prohibiting rejection at
frontiers, it is vital to note that the Cartagena Declaration stands as the
only single instrument in the world so far that upgrades the non-
refoulement rule to the echelon of jus cogens.

The OAU Refugee Convention

In Africa, the 1969 OAU Refugee Convention®! is the operative treaty. A
number of traits explain why the OAU Convention is comparatively
unique when assessed against U.N. and other regional treaties. It is the
leading multilateral pact that categorizes a cluster of root causes other
than fear of persecution® as additional constituents for non-refoulement
eligibility in the region’s refugee safeguarding structure. The vast notion
of refugees in the African scheme necessitates treaty sponsors to conduct
for the purposes of refugee identification an entirely neutral inquiry into
disastrous situations that continue to run rampant in the country of flight.
In marked opposition to the U.N. test of a well-founded fear of
persecution, the African criterion is far more ready to grapple with the
interests of large-scale refugee populations since it may give status
recognition on a collective basis without having to await individualized
screening procedures.”> Moreover, the OAU Refugee Convention is
distinctive in that it takes a pioneering step by unequivocally forbidding
rejection at borders and refoulement-like actions.* Remarkably, the
Convention precedes other equivalent accords by enjoining States parties
to sanction non-return redress at all times, including critical national
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crises.”® In view of some of the U.N.-designated injustices of an
infamous and inexcusable nature such as crimes against humanity, the
OAU refugee treaty goes on to maintain uncompromisin%ly the exclusion
of those evil perpetrators from non-refoulement benefits.™

Customary Norms

The canon of non-refoulement is recognized throughout the world.
During the inter-war period (1919-1939), the community of territorial
States had liberally furnished accommodations to considerable numbers
of refugees in exodus from Russia, Spain, Germany, and the Ottoman
Empire. Today, 141 countries have unconditionally committed their
adherence to Article 33(1) of the U.N. refugee treaties. In spite of
unsettled disagreements over the precise scope of non-refoulement,
almost every U.N. treaty member across the globe has played host to
some segment of asylum seekers as a humanitarian response.”’ In light of
general and consistent national practice emanating from a sense of legal
accountability, the principle of non-refoulement has assuredly attained
the power of customary international law.®® There are other normative
prohibitions to which countries at large feel bound due to their taking on
jus cogens or customary law properties. Among them, the ban on racial
discrimination represents the former while proscriptions against
defective or unjust court procedures, cruel and inhuman conditions, and
arbitrary detention® fall into the latter category.

In summary, because of sovereignty concerns, international law has
yet to vouchsafe the right of the individual to claim asylum in a refuge
country. At least, it is internationally barred for a host country to have
alien migrants limitlessly confined or compulsorily repatriated without
full and equitable review proceedings. Plausibly enough, the entitlement
to juridical personality must be regarded as one of the overriding
customary requisites to secure due treatment for refugees. After all, the
right itself forms the foundation on which the ability of a person to
access due process is built. There is no way for a receiving country to
survive customary international law scrutiny if it inexorably places
asylum seekers in harsh, inhuman prison conditions and treats them in a
manner apart from that applied to general population inmates. It is a
well-settled rule that the prohibition of racial profiling and invidious
discrimination categorically binds the community of all nations as a
matter of jus cogens. Nothing can change its legal standing in the
international system until another new law in the same hierarchical order
takes shape and appears to supplant it. In international jurisprudence,
however, a nation may legitimately repudiate the power of the above
customary principles through its long-standing and concerted
protestation against their normative genesis and growth.
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INTERNATIONAL REMEDIES

Along with the U.N. and Inter-American Commissions on Human
Rights, two other apparatuses have treaty-based jurisdiction to hear
refugees’ grievances against the United States. Pursuant to the Statute of
the UNHCR (paragraph 8(a)) and Article II of the Refugee Protocol, the
UNHCR shall from time to time see that States parties honestly carry out
their treaty obligations due refugees.”” On that principle, human rights
activists can elect to utilize the Office as a pressure forum to influence
U.S. policy direction in refugees’ favor, particularly through its annual
report to the ECOSOC and the U.N. General Assembly. Further, human
rights activists may, in synergy with aggrieved countries, plead with the
ICJ for justice since the USA, by unlimitedly ratifying Article IV of the
Refugee Protocol, is bound to accept the Court’s competence over
Protocol-related disputes.

Numerous complaints have been lodged in recent years with the
U.N. and Inter-American Human Rights Commissions. The complaints
accused the United States of prominently detaining and returning
Haitians and Cubans on a discriminatory basis or without due process of
law, as compared to the treatment of other nationalities in the same
situation as those refugees. Unfortunately, all cases but two aborted at
the nascent stage of the Commissions’ processes because of their
inability to fulfill the requirement for exhausting U.S. domestic legal
recourses ahead of looking to the Commissions for remedies.”’

The first refugee petition that persuaded the IACHR to hear its
claims and achieved a joyful outcome was Haitian Center for Human
Rights et al. v. United States (1997). The case was brought subsequent to
repeated staunch rebuffs by U.S. courts to their requested intervention in
executive operations of refoulement on the high seas, actions clashin%
with international refugee safeguards protecting intercepted Haitians.’
On 1 October 1990, the Center for Human Rights and Constitutional
Law commenced its drawn-out petition before the Inter-American
Commission on behalf of many individual victims and interested
organizational entities located in the USA and Haiti.”’ Incipiently, the
Center looked for precautionary measures from the Commission in the
hopes of opportunely hedging off the continued implementation of
interdiction and return by U.S. administrators before the case moved to
substantive proceedings. In defense of the petitioners, the Center
advocated rights of non-return and asylum on the basis of the American
Declaration, U.N. refugee treaties, and customary international law. On
12 March 1993, the Commission issued precautionary measures
requesting that the United States urgently review its Haitian interdiction
and return policies. Following efforts in vain to reconcile the differences
between the two sides through the routine approach of a friendly
settlement, the IACHR entered into its merits deliberations.
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In deciding on the relevance of Article XXVII of the American
Declaration as put forth by the Center for Human Rights, the IACHR
first pointed to the need to dovetail the Declaration’s two “cumulative”
criteria in order to rightfully activate asylum application.”* What
Declaration Article XXVII stipulated was that everyone enjoyed the right
to “seek and receive asylum in foreign territory,” but that right had to be
synchronically “in accordance with the laws of each [asylum] country
and with international agreements.” For the Commissioners, the second
parameter of “international agreements” could be traceable to two core
U.N. treaties: the Refugee Convention and its Protocol.”” Article 33(1) of
the Refugee Convention was especially instructive in this context, given
that the provision constructed a precondition of non-refoulement to
enable refugees’ protection claims to be later competently heard and
verified by a receiving country. In contradiction to the U.S. Supreme
Court decision in Sale v. Haitian Centers Council,’® the Commissioners
collectively argued (consistently with the UNHCR’s view) that Article
33(1) of the Refugee Convention should be read extraterritorially for the
purpose of not repatriating Haitian interdictees to their persecutors.”’

Considering the other element of “the laws of each [asylum]
country,” the TACHR continued by making several observations. In spite
of the Sale issuance narrowly demarcating the confines of Article 33(1),
a number of executive pronouncements structured by President Ronald
Reagan and his successors emphatically signaled the U.S. intent to greet
Haitians at sea with “the right to seek and receive asylum.”® Even if Sale
was justifiable as a matter of U.S. law, according to the petitioners’ reply
brief, not all Haitian boat people seeking to avoid abuses in their
homeland were bound for the United States. In this regard, the
Commission particularly found that some Latin American countries had a
humanitarian history of endowing Haitian refugees with admissions into
their territories for asylum.” It was obvious that the interdiction program
executed by U.S. authorities had the negative effect of prohibiting the
Haitians from gaining entry into those asylum countries pursuant to their
own laws.

On the authority of the IACHR’s construction, the interdiction
program erected by U.S. administrations to hold a mass Haitian exodus
in check was internationally untenable in several respects. The system
was antipathetic to the asylum provision in Article XXVII of the
American Declaration because it halted from reaching safe haven the
desperate Haitians en route to neighboring countries other than the
United States. In addition, discriminatory U.S. operations at sea
neglected a number of their other fundamental rights under the
Declaration. By interdicting and driving Haitian migrants back to
persecution against their will, the United States concomitantly facilitated
the repression process of Haiti’s military regime such that it materially
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intruded on the refugees’ right to life, liberty, and personal security
(Article 1)."” The high-seas program further conflicted with the Haitians
rights to equality before the law (Article II) and access to the courts
(Article XVIII)."" The program was found to be illegal in those senses
because it prejudicially singled out the Haitians for enforcement and
divested them of refugee status hearings, in antithesis to the U.S.
management of refugees originating from countries other than Haiti. In
conclusion, the Commission formally recommended that the U.S.
government compensate the Haitian victims for all wrongs it had caused
in connection with its refoulement schema performed in international
waters.

Another refugee case brought to the IACHR’s attention was Rafael
Ferrer-Mazorra et al. v. United States'® (2001). The central issue of the
controversy raised by refugee advocates surrounded remedying the
liberty and due process violations for some 335 Mariel Cubans who had
been dispersed and housed in ten detention facilities across the United
States for a protracted period of time. The petition was an extension of
the fight in Garcia-Mir v. Meese'” (1986) previously defeated in U.S.
courts. Its original submission to the Inter-American Commission dated
as far back as 10 April 1987. Dedicated to this petition on behalf of the
Marielitos was a team of six human rights representatives: the American
Civil Liberties Association; the Atlanta Legal Aid Society; Covington
and Burlington, Washington, D.C.; the International Human Rights Law
Group;'™ the Lawyers Committee for Human Rights; and Southern
Minnesota Regional Legal Services.

Acting on pro-refugee activists’ allegations of continual confinement
by the United States of the Cuban petitioners absent formal charges or
judicial verification, the JACHR critiqued a line of blatant misdeeds
committed by U.S. authorities from the perspective of the American
Declaration. The Commissioners held the U.S. government to be
accountable for violations of Declaration Articles I and XXV (the right
to liberty and freedom from arbitrary detention). First, the Immigration
and Naturalization Act (INA) on which the United States depended to
deal with Mariel Cubans expressly set up “a presumption of detention”
governing the appearance of excludable aliens. The stipulation of 8
U.S.C. § 1182(d)(5)(A) empowered the Attorney General with unfettered
discretion to indiscriminately withhold physical liberty from excludable
aliens pending their removals or parole inquiries.'”> The lawfulness of
this immigration detention regime was entrenched further by U.S.
jurisprudence in the sphere of refugees.

The doctrine of entry fiction treated that class of foreigners in a way
as if they had never set foot on U.S. soil for the purpose of disaffirming
their constitutional rights. Moreover, U.S. courts delimited the mode of
detention that the Marielitos had long suffered to be characteristically
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administrative, as distinguished from that normally received by the
prisoner population in U.S. jurisdiction. Altogether, the array of
described legal prescriptions placed the Cuban petitioners in a limbo of
open-ended imprisonment without court endorsement and absent
constitutional protections generally conferred upon U.S. citizens and
alien individuals not classed as excludable. In the IACHR’s
consideration, the immigration rules applied to the Cuban detainees
thereby not only negated their Declaration right to liberty as distinctly
laid out in Article I. The rules additionally violated their Article XXV-
based guarantee not to be curtailed of liberty arbitrarily.

Next, as with the U.S. domestic laws referred to above, the
procedural mechanism that practically guided executive decisions on
whether to release the Marielitos into parole status was pointed out by
the IACHR as roundly arbitrary, in defiance of Article XXV. A couple of
investigations pivotally led the Inter-American Commission to come up
with such a negative position against the United States. In the opinion of
the Commission, the standards for discharging the Cubans from U.S.
immigration custody were loaded with obscure and discretionary
wordings.'” These provisions often inclined the administrators to make
incongruous parole choices and left the Cuban applicants unable to
“fairly and effectively” defend to their advantage. Under the
Commissioners’ fire came the phrases “emergent reasons” and “strictly
in the public interest” in the INA.'"”" So did the language of ““presently a
non-violent” person,” “likely to remain non-violent,” and “not likely to
pose a threat to the community following his release” in the Status
Review Plan and its successor Cuban Review Plan.

As well, the nearly uncharted discretionary power authorized to a
field enforcement executive pursuant to other regulations'® turned out to
be another target attacked by the IACHR.'” Besides the said procedural
ills, other elements in the parole review mechanism were equally
disapproved of by the Inter-American Commissioners. These included:
the placing of the burden of proof on the Marielitos to warrant their
physical freedom from incarceration;'' the lack of periodic hearings to
supervise the persistent detentions at bar;''" and the failure to have the
U.S. judiciar?/ fully decide the legality of those detention
circumstances. '

Beyond identifying the U.S. violations of Articles I and XXV, the
IACHR offered a final line of analytical interpretation indicating other
Declaration errors on the part of the U.S. government. Unlike those
groups of non-excludable foreigners gaining a cordial welcome in U.S.
territory, the petitioners were mercilessly thrown into prisons
indefinitely, resigning their freedom to the capricious and irregular
decisions of a set of immigration officers. Such discrepant decision-
making processes were attributed to nothing but their ill-fated status of
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being excludable. In this connection, the administrative restriction of the
Marielitos’ physical movement was neither “reasonable” nor
“proportionate” as understood by the Inter-American Commission.'"

The restriction was baseless on the grounds that, unlike what U.S.
immigration officials had argued, admission of the petitioners’ right to
liberty would not make it necessary to rashly set every petitioner free or
incite waves of refugee influxes at U.S. borders. Moreover, persistently
locking up the Cubans in prisons was glaringly disproportionate in terms
of their identity as excludables. The prison time they served was either
equivalent to or went far beyond the penalties typically meted out for
severe criminal offenses in the U.S. justice system.'"* In fact, the entire
legal and procedural schema to administer the releasability of the
Marielitos was laden with arbitrariness and deficient in adequate post-
detention reviews. The Cubans in executive custody were legally
wronged, punishable in the perception of U.S. agencies simply because
of the drastic measures they took to reach the USA in pursuit of
sanctuary. For all of these reasons, the Commission further declared the
United States to be in default of Declaration Articles II (equality before
the law), XVII (recognition of juridical personality), and XVIII (right to
a fair trial).

In addition to the Inter-American Commission, the UNHCR was
also used by human rights activists for shaping and gathering campaign
momentum to affect the outcome of refugee litigation in U.S. court. For
example, the Center for Human Rights made an appeal to the UNHCR
with an eye to neutralizing the power of the Sale precedent.'” In a reply
statement, the Office positively recited its long-established position of
countenancing the extraterritorial reach of Convention Article 33(1). It
publicly condemned the U.S. Supreme Court’s Sale disposition and
portrayed it as “a setback to modern international refugee law.”'"°

To conclude, the filing of complaints for the benefit of Haitian
interdictees and Cuban detainees scored rewarding payoffs at the Inter-
American Commission and the UNHCR. In spite of those
accomplishments, however, human rights activists continue to encounter
what all cases on the international level would ordinarily experience: a
poor degree of effective enforcement and a tardy countermeasure
response from international tribunals. Indeed, there was no ensuing
pragmatic action taken by the UNHCR to stop the U.S. high-seas
interdiction program after the Office’s protest announcement was made.
Even on the heels of the Inter-American Commission’s decisions, U.S.
political elites either made no answer''’ or tepidly responded that the
United States had little inclination to comply with the Commission’s
suggestion and pay the damages awarded to Haitian petitioners.''®
Further, the Commission’s declarations came out belatedly, after many
years had elapsed since the adjudication of Sale and Garcia-Mir by the
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U.S. courts. By that time, the two courts rulings that respectively
validated the executive institutions of interdiction and detention against
Haitian and Cuban asylees had already brought calamitous legal fallout
on succeeding cases raised in the domestic courts.

U.S. RATIFICATION AND STATUTORY IMPLEMENTATION

Statutory Sources

In the United States, municipal and international sources of laws,
including Senate treaty qualifications and judicially self-erected
doctrines, are closely intertwined in determining the outcome of court
challenges to government detention and return programs. Three types of
statutory measures worked on behalf of the refugee populations from
Haiti and Cuba. The measures embraced a parole from detention pending
status regulation, a withholding of deportation and return to persecution,
and an asylum remedy against removal. Besides those general
provisions, Cuban migrants in particular may benefit from the Cuban
Adjustment Act of 1966.'"

Prior to the Refugee Act of 1980,'* the controlling rules on refugee
matters primarily stemmed from the Immigration and Naturalization Act
(INA) of 1952 and its amendments.'?' Neither an asylum mechanism nor
a comprehensive refugee definition was then encompassed in U.S. law.
Rather, the former found its enforcement under administrative
regulations,'”? while the latter varied depending on different forms of
admission procedures.'”” By and large, the pre-1980 INA was
discriminatory and ideological in orientation despite reform attempts
propelled by human rights activists.'**

As early as 1952, Congress mapped out a parole arrangement to
complement normal admission programs in specific refugee laws.
Through that approach, some aliens unfit for narrow refugee identity
were able to access the United States temporarily if their entry was in
keeping with emergent reasons or public interests as determined by the
Attorney General.'” On the other hand, refugees in deportation (rather
than exclusion) proceedings might rest on a discretionary withholding
provision to secure from the Attorney General the guarantee of not being
returned to “physical persecution.”'*® In either case, the alien applicants
were entitled to retain counsel on their own for defense purposes, a
privilege identically available in current removal (i.e., exclusion and
deportation) processes.'”’ Beginning in 1952, there is a statutory six-
month constraint regulating administrative custody of deportable aliens
pending the completion of de%)ortation tasks by the Immigration and
Naturalization Service (INS).'™ Yet, no equivalent provisions are in
existence to address the like situations of the excludable Marielitos.
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In 1965, two underlying sentiments created an amassed vital impetus
for revamping the withholding device so as to be more in harmony with
international law. One was from the executive department and the other
from the legislative. Over the course of 13 years, administrations from
Harry S. Truman to Lyndon B. Johnson had incessantly grumbled over
the limited value of the “physical persecution” standard in the foreign
policy arena.'” Added to the executive eagerness to magnify the terms
for refugee recognition was growing support among lawmakers for
employing the 1951 Refugee Convention domestically.”*" Such a
favorable congressional atmosphere toward incorporation of
international refugee law was especially noteworthy because it came
under circumstances in which the United States had yet to become a
signatory to that treaty at all. Based on these two leading political
impulses at the time, Capitol Hill renewed statutory grounds for
withholding to include being in danger of persecution on account of race,
religion, or political opinion, moving the U.S. domestic refugee regime a
step closer to globally agreed-on principles."’

Further, Congress in 1966 passed a piece of legislation as part of its
Cold War package to counterweigh Fidel Castro’s power grip on Cuba.
Under the Cuban Adjustment Act, asylum seekers from Cuba are
automatically accorded permanent resident status insofar as they gain
admission or parole after 1 January 1959 and remain in the United States
for at least two years. As more and more Haitian refugees were kept
outside U.S. borders in the 1970s and 1980s, discrimination charges
against this preferential law became a frequent theme of debate in U.S.
courts.

In the years subsequent to the passage of the INA, a rival pull was
exerted between the executive and legislative branches with each
wishing to take the lead in conducting refugee policy-making processes.
Most often, executive decision makers expanded on parole authority to
shelter communist-driven refugees en masse, in the absence of prior
congressional consent and in conflict with statutory implied intent to
foresee the use of parole otherwise.”” At the same time, the
administrators exploited expedient strategies such as a “clear probability”
barrier and hasty examinations to frustrate withholding and asylum
claims lodged by certain groups of refugees."*> These refugees were
rejected purely because their admissions aroused little Cold War interest
in the minds of U.S. political leaders. To counterbalance the abuse of
parole, members of Congress from the early 1970s set out a series of
hearings on statutory reforms. Their agenda was to reconstruct a new
legal regime that could bring executive practices back on the right track
of congressional oversight and in alignment with U.S. treaty obligations.
In 1978, Representative Elizabeth Holtzman successfully initiated an
amendment to deprive Nazi war criminals of the chance to qualify for
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non-refoulement benefits.'** Irrespective of that legislative improvement,
not until 1980 did Congress make an effective breakthrough in closing
the long-standing gap between U.S. and international refugee laws.

Under the Refugee Act, a uniform and objective treaty standard
replaces the traditional dominance of ideological and geographical
elements in refugee status checking."> All Protocol refugees stand on an
equal footing to enjoy statutory safeguards of parole, withholding, and
asylum without regard to their race, religion, nationality, and social or
political affiliation.”*® As human rights organizations propounded, the
fresh amendment augments the perimeter outside the U.N. treaty by
additionally regarding displaced persons as “refugees” entitled to claim
analogous treatment."”’ By adopting this wide-ranging notion, legislators
expected that the administration would possess a degree of flexibility
sufficient to deal with prisoners of conscience throughout the world.
There is an exception to this norm. Any alien who participated in
persecution prohibited under U.N. refugee treaties, directly or indirectly,
would by no means fit the meaning of a refugee in the 1980 Act. On the
drafters’ reading, this preclusion clause was squarely synonymous with
treaty refusal of refugee eligibility to those who “committed a crime
against peace, a war crime, or a crime against humanity.”'*®

As in the old statute, the Attorney General’s discretion in the
Refugee Act is retained to release “any alien a]pg)lying for admission”
conditionally and temporarily into U.S. territory.> To ward off a repeat
of the past executive manipulation of parole to accept massive refugees
pursuant to foreign affairs incentives, three heterogeneous approaches
are installed to rule out that general discretion clause in some situations.
Specifically, the modified parole prescription reinstates the granting of
parole relief on a case-by-case basis."*’ By means of an ordinary asylum
process, the 1980 Act encourages administrators to admit individual
refugees who are already present within U.S. territory or at its border
threshold."' Along with that individualized review system, the Act
orchestrates a blanket admission mechanism allowing a batch of overseas
refugees to settle on U.S. soil.'"” Such group determinations made
annually by the Attorney General, however, must be conditioned by
numerical ceilings and geographical designations imposed by the
President after consultation with Congress. By regulating refugee
admission this way, the Refugee Act enables INS officials to turn to the
new refugee quota system for foreign policy promotions.

Alongside the refugee definition, Congress translated advocacy
groups’ testimony into two other critical provisions linked to withholding
and asylum procedures in the Refugee Act.'” To begin with, the
withholding revision closely tracks the language of Article 33(1) under
the U.N. Refugee Convention by saying that:
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The Attorney General shall not deport or return any alien
(other than an alien described [as a Nazi]) to a country if...such
alien’s life or freedom would be threatened in such country on
account of race, religion, nationalitgf, membership in a particular
social group, or political opinion.'

The 1980 amendment departs from its predecessor in several points.
The withholding function shifts from being discretionary into obligatory
in nature. Aside from those grounds already set in 1965, refugees may
invoke persecution founded on nationality and social group to defend
themselves against refoulement. By removing from its original version
the words “within the United States” that immediately followed “any
alien,” the statutory adjustment negated adverse court decisions in a
manner that conceded the legality of alien migrants’ raising withholding
claims in exclusion proceedings.'* Concurrently, it put the withholding
mechanism into operation in concert with the letter and spirit of
Convention Article 33(1). In other words, the condition triggering the
withholding regime is entirely based on a personal definition rather than
on geographical location.'*® It does not matter any longer whether a
foreign asylee is within U.S. borders or at point of entry or at sea. Insofar
as that person falls under the definition of a refugee, he or she has a
capacity to procure protections from forcible repatriation. Further, the
scope of prohibited criminal activities in the withholding clause stretches
beyond the 1978 ban on Nazi offenses.'*” A number of U.N. exclusions
are codified as a result: treaty-charted persecution, a particularly serious
crime confirmed by competent courts and believed by the United States
to be jeopardizing the safety of its community, a gross nonpolitical crime
perpetrated abroad, and a national security risk. Unlike an asylum
program, the withholding provision does not permit the extension of that
benefit to an alien’s immediate family.'*

Second, alien migrants for the first time have a statutorily endowed
opportunity'® to file asylum claims with immigration agencies in
hearings separate from the processes of deportation and exclusion after
they physically show up in the USA or at its land borders, seaports, or
airports. To do away with the politicized essence of executive practice in
asylum adjudication, the Attorney General is charged with a mandate to
look into asylum cases based on statutory refugee definition."® Except
for the exclusion of (Nazi) persecutors from refugee eligibility,””' the
Refugee Act is textually silent on other criminal grounds on which a
refugee is barred from asylum relief.'” Nor does it refer to [procedural
safeguards such as a right to attorney in asylum proceedings.”® Asylum
protections, even after being rendered at the Attorney General’s
discretion, do not categorically warrant the right of a refugee to stay
indefinitely in the United States. The Attorney General may choose to
abrogate asylum standing whenever changed circumstances arise in
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preference for that refugee’s return. The final point that merits mention
about the Refugee Act is its rewriting of the Cuban Adjustment Act by
narrowing the required admission and parole length to a mere one year
before Cuban migrants are given permanent residence.'™*

With increasing concerns over criminal immigrants, Congress in
1990 set about introducing mandatory exceptions to asylum relief into
law. The standard strictly strips alien convicts with drug-related or
violent criminal backgrounds of the ability to apply for asylum in
immigration proceedings.'®> On top of that, the Immigration Act of 1990
equates these aggravated drug-related or violent felonies with “particular
serious crimes” in the withholding Article, though not going so far as to
necessitate the causality between “a particular serious crime” and “a
danger to the community.”'*® By setting forth this way following the
UNHCR’s advice,””” the Act purports not to establish an absolute
disclaimer of non-refoulement for aggravated foreign felons. Still, the
Act widens the content of the 1978 Holtzman Amendment to insert an
act of genocide as one of the statutory criminal grounds for the INS to
brush aside withholding claims.'®

In the mid-1990s, a resurgence of domestic outcries against illicit
entrants and terrorist subversives'> again pushed U.S. refugee law into
another round of legislative scrutiny and metamorphosis. The outgrowth
was the creation of the 1996 Illegal Immigration Reform and Immigrant
Responsibility Act (ITRIRA). One of the new features in the IIRIRA is its
intent to moot negative court opinions in serial lawsuits pressed by
Chinese litigants who allegedly had been coerced by the Chinese
government into compliance with a birth control agenda.'® To achieve
that end, the 1996 amendment particularizes the term of political refugee
as entailing a category of persons in exodus from forced abortion,
involuntary sterilization, or any other kinds of injustice arising from a
failure to undergo or support such a project.'®’

Concerning the parole scheme, the IIRIRA alters the 1980 words to
read “only on a case-by-case basis for urgent humanitarian reasons or
significant public benefit.”'®> Most importantly, the detention of alien
arrivals without identification is no longer within the province of INS
regulatory provisions. Under the IIRIRA’s “expedited removal”
process,'® asylum officers will need first to bring into custody those
foreign applicants'®* for asylum and withholding until an early stage of a
“credible fear of persecution” screening test is completed. In effect, even
assuming that bona fide refugees have passed the prescribed initial
interviews and entered normal asylum and withholding processes in
immigration court, they are still unlikely to be discharged on parole since
INS reviewers have an option not to do so.'®

With the speedy removal system crafted by the IIRIRA, there are
now three patterns of seeking withholding (and asylum) in the United
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States.'® Besides that, the term “restriction on removal” is used under
the IIRIRA to substitute for “withholding.”'”” In spite of those
amendments, alien arrivals are vulnerable to being returned far more
easily than in the past because they lack adequate procedural safeguards
during the course of hastened “secondary inspections” and “credible
fear” interviews.'® Once over, a “particular serious crime” exception to
the non-refoulement umbrella is re-formulated in terms of aggravated
felonies punishable by at least a five-year prison term. By adding given
types of non-violent crimes to the 1990 list of aggravated felonies, the
IIRIRA clause is in a position to compulsorily cast out scores of
lawbreaking refugees without balancing the persecution they fear against
the culpability of their wrongs.'® Terrorist refugees'” are also
removable regardless of their compelling justifications for the
commission of violent acts such as taking up arms against a brutal
despotic regime.'”’ Aside from the above statutory refoulement, the
Attorney General may discretionarily turn away refugee offenders
outside the category of aggravated felons.

In like manner, the prospect for individual aliens to obtain asylum
grants in the United States has been detrimentally affected by the
enforcement of wide exclusions'’? and rushed removal. The last barrier
to qualifying for asylum is that alien applicants are required to meet a
one-year time limit except where changed or extraordinary circumstances
otherwise dictate.'” There is nonetheless one notable improvement
addressed in the asylum amendment. The IIRIRA codified one of the
1990 INS regulations implementing the Refugee Act, obligating the
Attorney General to apprise alien claimants of their right to
representation in asylum procedures accompanied with the names of
accessible pro bono attorneys.'” Consequently, affirmative asylum
petitioners today have a statutory basis to ask for legal services, just as
other defensive asylum seekers can do so in the context of removal
(deportation and exclusion) proceedings.

The 9/11 terrorism onslaughts brought still another new turn in the
U.S. immigration law toward toughening refugee treatment, through
possible INS misapplication of some renewed terrorism-related clauses.
As a counter-terror measure, the USA PATRIOT Act places at the
forefront of its agenda forestalling the smuggling of foreigners into the
USA to undertake disruptive sabotage against U.S. security interests.
Prior to 9/11, the IIRIRA considered “terrorist activity” to embody
hijacking, hostage taking, assassination, or the use of any weapons of
mass destruction or “explosive or firearm...to endanger, directly or
indirectly, the safety of one or more individuals, or to cause substantial
damage to property.”'”” If an individual’s alleged crimes were merely “a
threat, attempt, or conspiracy” of the aforementioned conduct, the acts
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nevertheless sufficed to dismiss his or her request for asylum or
withholding of removal.

The post-9/11 era has witnessed a definition of “terrorist activity”
made more sweeping in its reach. Now, the PATRIOT Act recognizes
the employment of “any weapon or dangerous device” for the purpose of
personal endangerment and property damage as an additional legitimate
ground for setting off an INS denial of sanctuary.'”® As a matter of fact,
indistinct wordings like those leave a lot of room for likely misuse and
enlarged interpretations throughout immigration screening processes.
Other amended stipulations, for instance, “material support” for terrorist
organizations as well as certification and detention of “suspected
terrorists”'’’ may potentially contribute greatl?f to a practice in violation
of international refugee and human rights law.'’®

In particular, the Attorney General is authorized to suspend non-U.S.
citizens’ relief from removal at any time and commit them to custody
inasmuch as they are identified as “suspected terrorists.”'”” The
“suspected terrorists” can be held uncharged for up to seven days from
the start of these detentions'’ and for “additional periods of up to six
months” on two conditions: first, that the arrestees are proven unlikely to
be successfully removed from U.S. soil “in the reasonably foreseeable
future,” and, second, that their releases would place the United States
under threat to “[its] national security...or the safety of the community or
any person.”® The limitation on lengthy confinement and the call for
periodic review every six months by the Attorney General does not
comparablgy benefit persons whose asylum claims are already
approved'** because under statutory terms they are ascribed to a class of
immigrants non-removable from the U.S. domain. This means that, once
certified as “suspected terrorists,” they can be relentlessly subjected to
imprisonment for uncertain durations until they voluntarily forfeit their
asylum holding and consent to deportation back to their native lands.

Corresponding Treaty Legislation'®

The United States subscribed to the Refugee Protocol on 1 November
1968 without expressing any intent to pare down the force of Article 31
domestically, let alone Articles 1, 3, and 33 whose character the
Convention delineates as mandatory during peacetime. In 1980,
Congress passed the Refugee Act to formally carry the Protocol into
effect after its decades-long charges of INS refugee practices as being
contrary to U.S. treaty obligations.

Antithetically, since its ratification, U.S. political leaders have
declared that the Torture Convention cannot operate of itself without the
aid of future implementing legislation. Not until 1998 did they give
internal effect to the non-refoulement regime under Article 3 of the
Convention.'™ On that domestic legal fiat, the enforcement of the
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Torture Convention in U.S. jurisdiction, however, yields to various kinds
of Senate qualifications. Of relevance to non-refoulement management
are two understanding clauses attached to Convention Articles 1 and 3.
Specifically, an asylee needs to submit a threshold of evidence that he or
she is “more likely than not” (i.e., a clear probability) at risk of official
torture in order to meet Article 3’s “substantial grounds for
believing...[a] danger of being subjected to torture.” To fit Article 1’s
definition of an act of torture brought about “with the...acquiescence of
a public official or other person acting in an official capacity,” if
applicable, an asylum seeker has to first substantiate that this individual
in complicity had a “prior awareness” of the conspiracy for the alleged
perpetration of torture and subsequently omitted his or her duty to
preempt its occurrence.

In some respects, the laws executing the Torture Convention
empower alien migrants with more generous protections than the
Refugee Act and its later amendments. Other than limitations on torture,
the former allows overseers of the INS, now called the Bureau of U.S.
Citizenship and Immigration Services (USCIS), to defer the removal
from the United States of criminal refugees otherwise denied non-
refoulement by the latter. However, the legislation implementing the
Torture Convention makes it viable solely for challenging prospective
actions that would violate its terms.

Executive Orders

The U.S. President has (implicit) constitutionally and statutorily derived
authority' to adjust an immigration program whenever the entry of any
aliens into the United States implicates national sovereign interests. It
was within this legal context that President Reagan and his successors
issued an array of executive orders in grappling with refugee matters
during the 1980s and 1990s.

Weeks after the passage of the Refugee Act, it became obvious that
the statutory framework in place could not meet the challenge arising
from sudden mass flows of refugees from Cuba and Haiti. At the urging
of refugee advocates, President Carter then designed a special Cuban-
Haitian entrant plan to expediently parole a large number of refugees
from INS incarceration.'™ In contrast, with the support of Capitol Hill
lawmakers, thousands of criminals and mental patients released from
Cuba together with other Marielitos who later had their parole status
revoked remained in immigration confinement. Following this refugee
crisis, President Reagan acted to temper domestic fears of future refugee
inundation by reviving the operation in May 1981 of the United States’
traditional detention system, which had long been abandoned ever since
the 1954 closing of Ellis Island." The executive detention was
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particularly directed at Haitian boat people because of Cold War
considerations and other discriminatory factors.

Meanwhile, the interdiction institution in international waters built
by various Presidents had won congressional support for appropria-
tions."™ Four phases of involuntary repatriation were unfolded
accordingly. The first lasted throughout the Reagan years and into much
of George Bush’s presidency. Immigration agencies during this period
rested their interdiction activities principally on President Reagan’s two
edicts: Proclamation 4865'%° and Executive Order 12324."° Nonetheless,
the orders instructed them at the same time to perform the tasks in
accordance with the Protocol’s non-return criterion. In practice,
procedural and time deficiencies pervaded the entire course of status
interviews. From the outset of the high-seas blocking on 21 October
1981 until its brief suspension as a humane response to Haiti’s military
coup of September 1991, almost all Haitians on board Coast Guard
vessels had been perfunctorily grouped as economic migrants and were
disavowed their ongoing pursuit of asylum in the United States.""'

After a short-lived hiatus, President Bush restored the interception
on 18 November 1991. For a while, the administration introduced
somewhat marginal procedures for refugee identification, leading to
approximately one third of Haitian detainees at Guantanamo going to the
USA for further asylum applications.'*>

The third stage emerged when President Bush on 23 May 1992
backed out of the already poor procedures via the Kennebunkport Order
(Executive Order 12807)'” in a bid to stem the continual refugee
outpouring from Haiti. On that presidential direction, the Coast Guard
would summarily repatriate all Haitians captured on the high seas
without any process to verify their asylum needs. The immediate return
policy continued in force even though then-exiled Haitian leader Jean-
Bertrand Aristide sent a notification letter to President Clinton on 4 April
1994 couching his wish to terminate the interdiction agreement between
the two countries.'”*

Finally, President Clinton waged an attitudinal swerving against
Cuban refugees by means of a series of executive directives. At one time,
the administration established a Guantanamo detention scheme in
reaction to the August 1994 Cuban exodus. The move abruptly broke a
long-term U.S. posture of readily presuming Cuban asylees to be
political refugees and treating their migration to the United States
hospitably. At another time, President Clinton simply ordered the
quickening of return against Cuban (and Haitian) interdictees. Even
under the latter circumstances, responsible INS officials, however,
assured human rights advocates that their high-seas operations would be
consistent with the non-refoulement principle and due process
requirements.'”
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Relevant INS Regulations

Likewise, INS guidelines for imposing interdiction at sea'®® manifestly
conceded the vitality of actualizing U.S. treaty commitments in this
regard. As for Haitian and Cuban detainees, two regulatory rules were
notably related to their physical well-being during this same period of
time.

Haitian Refugees

Beginning in May 1981, the INS renewed a rigid parole approach
exclusively on President Reagan’s orders. Parole refusals took place as a
rule even when Haitian refugees posed no security or absconding risk in
the United States. The absence of a formal rule-making process as
specified by the Administrative Procedure Act'”’ quickly raised
questions regarding the legality of INS jailing of around 1,800 Haitians,
in Louis v. Nelson.”™ On that account, the Attorney General was
enjoined to follow the Louis court’s decision by publishing the intended
policy change in the Federal Register and acquiring comments from
interested parties such as the UNHCR. Despite strong opposition from
human rights activists as violating international refugee law, the Attorney
General on 19 October 1982 promulgated INS detention practices into
regulations.'””

Cuban Refugees

In addition to constitutional due process protections, the Cuban Review
Plan®” set forth by the Department of Justice represented yet another
procedural safeguard in U.S. law accorded to Mariel Cubans.
Specifically, the Attorney General in July 1981 developed a Status
Review Plan and Procedure with a set of enhanced screening methods
aimed at ensuring due process for the Cubans held behind bars.**' The
federal courts’ dispositions in Rodriguez-Fernandez v. Wilkinson and
Soroa-Gonzales v. Civiletti*®® were key factors driving this shift in
review formulas. The Review Plan to re-examine parole eligibilit

resulted in the freeing of 1,305 Mariel Cubans from imprisonment.*”
However, it was soon discontinued when the USA and Cuba struck an
agreement on 14 December 1984 to return 2,746 named excludable
Cubans.”™ Still, further INS procedural improvement followed a
succession of uprisings staged by aggrieved Cuban detainees in
resistance to the State Department’s 20 November 1987 announcement
to resume the prior repatriation deal with Cuba. At the present time,
pursuant to the newly devised Cuban Review Plan, immigration
authorities must reopen parole cases each year, determining whether the
Marielitos in INS custody measure up with the stipulations for release
into the United States.
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Bilateral Treaties/Agreements with Haiti and Cuba

Two bilateral treaties were helpful in governing U.S. treatment of Haitian
and Cuban refugees seized at sea. In an effort to hinder the massive flight
of refugees from Haiti, the Reagan Administration concluded an
interdiction accord with the repressive Duvalier regime on 23 September
1981. In the affirmative, the administration ascertained the
responsibilities of the United States to honor the non-refoulement norm
by enunciating that:

Having regard to...the international obligations mandated in the
Protocol Relating to the Status of Refugees...the United States
Government confirms with the Government of the Republic of
Haiti in its understanding of the following points....It is
understood that under these arrangements the United States
Government does not intend to return to Haiti any Haitian
migrants whom the United States authorities determine to
qualify for refugee status.**

Similarly, the Clinton Administration pledged to implement the non-
refoulement principle in a joint statement re-signed with Castro Cuba on
1 May 1995. The agreement was to lay the ground for a future return of
all Cuban asylum seekers located at sea to Cuba, given that the earlier
Guantanamo detention system proved to be expensive in its enforcement
and elicited a torrent of protests from the international community. The
agreement, however, demanded that “all actions taken be consistent with
the parties’ international obligations.”** In a response letter to Human
Rights Watch about President Clinton’s new course of action, Doris
Meissner, Commissioner of the INS, elucidated the quoted paragraph a
step further by indicating that the authorities would venerate the non-
return precept in conducting high-seas repatriations.*”’

Summary

International and domestic elements alike have done their part in shaping
refugee law in the United States. In the early Cold War era, U.S. refugee
law was profoundly affected by foreign affairs as evidenced by
individualized legislative programs and conditional entry status designed
to receive fleeing persons rooted up by communist takeovers in their
homelands. Once U.N. human rights and refugee instruments were
espoused by the United States, the domestic legal regime could no longer
detach itself from the influences of international standards lobbied for by
many pro-refugee activists. Paradigms of this kind were the
incorporation by the executive and legislative branches of the neutral
refugee definition, non-refoulement, and asylum into an array of
municipal and bilateral provisions. Today, the definition of refugees
under U.S. law is even broader than that drawn up in the U.N. treaties.
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On the other hand, since the 1990s, domestic refugee law has undergone
dramatic changes because of public concerns over job displacement,
national security, terrorism threats, and perceived abuses of the asylum
system. By setting up expedited removal and far-flung exclusions, the
current INA, in violation of international refugee law, not only locks
undocumented aliens behind bars as a deterrent, punitive measure. The
Act also makes it considerably easier for bona fide alien asylum seekers,
and not just those who are convicted criminals or suspected terrorists, to
be negated refugee protections.
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CHAPTER 6:
Refugees 2: Detention and Return

Litigation in U.S. Courts

THE LEGAL MODEL AND FUNCTIONALISM APPLIED

When the U.S. government endorsed Article 33(1) of the Refugee
Convention by adopting the Refugee Protocol, it did so unconditionally.'
To bring domestic immigration enforcement into conformity with the
international non-return standard, Congress decided to write the
language into the Refugee Act after prolonged concerns over the failures
of the responsible agencies to realize that treaty expectation. By
incorporating the Protocol formula into the same documents on which
the interdiction program built its legitimacy, administrations from
Presidents Reagan to Clinton coherently proclaimed their resolve to
address refugee boat people in international waters pursuant to U.S.
treaty liabilities.

By contrast, the U.S. recantation from its pledges to Protocol Article
31(1) followed the refugee exodus from Haiti and Cuba in early 1980.
The resurrected detention policy reached its peak when President Clinton
repealed traditional leniency toward general Cuban migrants by
instructing to house all future interdictees at overseas camps until they
chose either return to Cuba or resettlement elsewhere. Unlike its
international treaty promise in the non-return domain, the executive
department has since the 1980s delivered a series of hostile directives
and regulations to uphold its refugee detention practice. Overall,
executive decrees and legislative laws have steadily shored up the
international non-refoulement norm while administrative orders
reiteratively repudiated foreign asylum seekers the right to freedom from
arbitrary and lengthy incarceration. Assuming the legal model is valid in
understanding judges’ voting behavior in the refugee area, then U.S.
judges should accord greater esteem to international refugee law in
return cases than in detention cases. Again, this legal model supposition
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is tested through the process of qualitative and quantitative approaches,
as exercised in Chapter 4.

DETENTION CASES

In habeas corpus and injunction proceedings, refugee advocates,
including Arthur C. Helton, fought against a multiplicity of procedural
and substantive obstacles that government officials erected to sustain
their power in refugee parole decisions. Every now and then, the
government brought forward the entry fiction thesis to countervail the
assertion of constitutional due process rights by Haitian asylees who
were unable to cross the border before detection by INS officers. On
other occasions, the government responded to international legal
challenges from confined Haitians and Cubans by arguing the political
question doctrine, a lack of standing, no factual showing of prejudice, the
non-self-executing treaty postulate, and the Paquete Habana maxim.

To controvert these repellant positions advanced by the
administrations, representing attorneys with amicus support presented a
variety of collective claims before U.S. judges. They contended that the
concept of equal protection contained in the Fifth Amendment sternly
outlawed the repudiation by the INS to extend constitutional due process
protection to excludable aliens just because they had yet to enter U.S.
territory.” Equally important, the Amendment also renounced the
invidious INS regime of systematically locking away persecuted Haitian
asylees because of their race and nationality. Further, all refugees placed
in INS exclusion processes, regardless of their nationalities, had an
unprejudiced opportunity to maintain substantive due process safeguards
under the Fifth and Sixth Amendments. In that connection, it was thereby
untenable for INS agents to invoke indefinite confinement as a method
against unreturned Cuban detainees to substitute for futile executive
efforts to deport them.’ Similarly, the immigration authorities were
constitutionally barred from resorting to punitive administrative custody
to serve the purpose of thwarting the Haitian refugee population flooding
into the USA. Along with these applicable constitutional clauses, the
First and Eighth Amendments entitled those Haitians and Cubans in INS
detention to legally attack their situation of being denied association with
lawyers of their choice and of being indeterminately placed in harsh,
degrading prison conditions.

Moreover, pro-refugee activists stated that the Refugee Protocol and
customary law were informative either as a rule of decision or as an
interpretive tool to foster the ability of the courts to clear up the detention
issue. In actions speaking for Haitian refugee inmates, they emphatically
pointed out the need of INS reviewers in parole cases to employ the
precept of equal treatment under Article 3 of the Refugee Protocol. In
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addition, human rights defenders called for the release of the Marielitos
from immigration custody based on the principle of customary
international liberty. In particular, the victory in Rodriguez-Fernandez v.
Wilkinson (1981) sent a highly exciting signal to pro-refugee advocates
about the promising invocation of customary law to make arguments in
U.S. courts. For that reason, the human rights community routinely cited
the Tenth Circuit judgment in Rodriguez-Fernandez to repulse the
inhospitable Paquete Habana rationale: that customary law which had
been accepted as such by the United States was assertable to the limited
extent that there was a want of controlling domestic law or court
decisions or treaty provisions in place.

Beyond the cases taken to the courts, Arthur C. Helton stressed at a
congressional hearing that Haitian immigrants had a collective right to be
free from discriminatory jailing by INS screeners.* Acting on behalf of
the Lawyers Committee for Human Rights, he spared no effort to make
Haitians’ grievances heard and addressed at the U.N. Human Rights
Commission. A frustrating defeat nevertheless came on procedural
grounds, for not first exhausting domestic legal remedies.” As reviewed
in Chapter 5, the refusal of U.S. judges in Garcia-Mir v. Meese to deal
with the ordeals of the unconvicted Mariel Cubans held in INS custody
had evoked a group of human rights activists to expand their legal battle
to the Inter-American Commission. Their action not only led the
hemispheric body to conduct on-site visits to the local facilities in the
United States where many Marielitos were confined for a number of
years.® It also secured an advantageous declaration against the USA for
its selective use of the protracted detention machinery against the
physical liberty of discrete classes of excludable Cubans.

Returning to the theme of legal actions in U.S. courts, it was not
uncommon to see judges take up judicial conservatism in decisions on
executive detention cases. In balancing the litigants’ rival interests in the
management of foreign excludables, U.S. judges almost always leaned
toward the governmental position. In most instances, the entry fiction
doctrine was relied upon to dismiss constitutional claims. Further, in
order to set aside international rights of action, judges laid out a number
of hurdles to warrant their negative decisions against refugee defenders:
conditional support of international law when pressed by human rights
activists or in the absence of constitutional stipulations; a presumption of
fairness because the Cuban petitioner would otherwise had been
incarcerated in a Cuban prison for his commission of criminal offenses
before disembarking on U.S. shores; the non-self-executing treaty rule;
narrow treaty construction; insufficient evidence; and the Pagquete
Habana predicate.
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Judgments Based on a Municipal Law Rationale

The first obstacle faced in detention litigation was a conditional
acceptance assumption. In Soroa-Gonzales v. Civiletti (1981), Judge
Marvin H. Shoob sitting on the U.S. District Court for the Northern
District of Georgia declined the suggestion of human rights attorneys
that he construe municipal parole principles with the aid of customary
international law. On the basis of an infraction of domestic law
provisions,7 however, the Cuban habeas petitioner, Genaro Soroa-
Gongzales, finally regained his lost freedom from INS custody. If asked to
do so by human rights lawyers, Judge Shoob added, he would have
perceived an INS order to place the petitioner under continued
confinement as equivalent to arbitrariness in breach of Article 9 of the
UDHR, Article 9(1) of the ICCPR, and Article 7(3) of the American
Convention.®

In Fernandez-Roque v. Smith’ (1983), Judge Shoob again restricted
the application of international legal effect to certain rare circumstances.
In his view, the U.S. Constitution already afforded abundant due process
of law to guide INS examiners in the course of parole inquiries. There
was no need to advert to international law in this context so long as the
Mariel petitioners could repair the harms they had been subjected to after
fleeing to the United States by recourse to constitutional protections.'

Another factor put forward by judges to rationalize a deviation from
international refugee standards was an imprisonment postulation.
Structuring a sole dissent in Rodriguez-Fernandez, Tenth Circuit Judge
Robert H. McWilliams invented an implausible logic opposite to the
majority judgment.'" Had he not come to the USA, Pedro Rodriguez-
Fernandez would have been held in a Cuban prison for his perpetration
of a crime associated with moral turpitude prior to joining the “Freedom
Flotilla” with other Marielitos. Founded on that undeniable fact, Judge
McWilliams saw it as quite fair for the Attorney General to rule against
his parole request and put him behind bars pending efforts to deport.

The third hindrance surfaced when judges mingled the non-self-
executing proposition with a narrow treaty reading or depended entirely
on the latter to preclude international safeguards for detained refugees.
One of those instances was the Second Circuit opinion in Bertrand v.
Sava'? (1982). Following its comment that the local district director
committed no constitutional violation in rejecting paroles,' the Bertrand
majority went on to state its views concerning the relationship between
the Refugee Act and the Protocol.

By enacting the 1980 Act, Congress purported to keep immigration
laws in line with the Protocol’s refugee definition and non-refoulement.'*
Beyond those particularized bounds, the lawmakers implied no
additional effort to alter or amplify the remaining status quo. In that
sense, it was clear that the Protocol did not take on self-executing
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authority. The Refugee Act was at most intended to implement no more
than Protocol Article 33(1) alone. Consequentially, it was unsound for
the Haitians in this instant case to seek relief from the punitive and
discriminatory detention by the INS based on Protocol Articles 3 and
31(1). In brief, the Second Circuit throughout its deliberations gave
statutory import very great weight in delimiting the Protocol’s domestic
effect. While explaining the trial court’s line of investigation differently
from the Bertrand majority, Judge Lyle A. Kearse concurred by
overruling the petitioners’ treaty arguments.'

Another example is the Jean case disposed of by federal Judge
Eugene P. Spellmen of the Southern District Court of Florida. The
decision was structured on a validity thesis, coupled with Judge
Spellmen’s own grasp of Senate statements on treaty force.'® During the
Reagan years, Judge Spellmen began, the stripping of refugees’ freedom
became fairly commonplace in the conduct of immigration policy, in
order to contain refugee populations streaming into the United States.
This reinstated detention system, however, was not purposely leveled at
Haitian immigrants for its employment. Nor did INS officials bring
elements of race and nationality into parole considerations to the
detriment of Haitians’ exercising their equality rights as set forth in the
U.S. Constitution and the Protocol. Secondly, the incarceration had not
acquired a penal character. Rather, it operated purely for the purpose of
preventing the mass exit of refugees from stretching national resources
and overloading the capacity to accommodate them. Due to the detention
operations, the executive processing of asylum petitions sped up
substantially and prolonged delays were avoided. Judge Spellmen
determined that the INS actions at bar were performed consistently with
President Reagan’s orders and did not indicate the existence of any
violation of Protocol Articles 3 and 31(1).

As with the Bertrand Court, Judge Spellmen consulted the Senate
ratification history for extracting pertinent sources in support of his
outlook on treaty power. On his understanding, Congress at the time of
the treaty adoption did not contemplate the Protocol to be used so
expansively as to eviscerate the substance of all existing immigration
laws. In fact, Protocol Article 31 was exactly one of those treaty
provisions whose viability the lawmakers had yet to acknowledge. The
Haitian migrants were ineligible to pursue the awarding of habeas corpus
under Article 31(1), to the extent that the detentions in question were
traceable to domestic mandates.'” For Judge Spellmen, municipal law
prevailed, whether or not it ran afoul of international law.

The fourth legal hurdle embraced was a judicial disavowal of the
very existence of the customary international law system or a heavy
reliance on the Paquete Habana precept that ranked customary law as
the least potent and lowest-ranking element in the echelon of treaties and



196 Human Rights Litigation Promoting International Law

municipal law. The ruling announced by the Eleventh Circuit in Jean
stands as an example of the denial of customary law per se. Resting on
the ground of lack of evidence, the Circuit majority'® overrode the
fervent pleas of refugee activists seeking the release of a group of
Haitian detainees pursuant to international customary jurisprudence.'® In
light of U.S. laws and the attribute of sovereignty in immigration matters,
the Jean Court instead averred that the representative bodies of the U.S.
government had the authority to decide whatever course of action they
deemed appropriate to regulate the exclusion or admission of aliens.”’

Specifically talking of the problem of parole, the majority elaborated
this plenary doctrine on which to sidestep the wielding of judicial
review. The decision on whether to parole or jail an excludable alien
constituted an integral and inalienable part of an admission proceeding
and fell firmly outside the province of the judiciary. Parole signified an
act of extraordinary sovereign largess and was designed to give
excludable asylees temporary access to the USA pending meticulous
status investigations. For that matter, Congress had statutorily equipped
the Attorney General with far-ranging powers to apply personal
judgment in this regard. It was perfectly legal for the Attorney General to
consider race and nationality in parole examinations without having to
call forth charges of abuse of the process.”’ Within this exclusion
background, the Haitian litigants were unsuited to claim the
constitutional status necessary to remedy their circumstances. Nor could
they look to international law for this end. The plenary power
rationalization upheld by the Jean majority garnered endorsement from
both groups of partially dissenting and partially concurring judges.*

Besides the Jean case, Garcia-Mir offers another opportunity to
make sense of the fourth limit standing in the way of detention litigation.
First, Judge Shoob found himself completely bound by the appellate
court holdings in Jean and Fernandez-Roque conceiving constitutional
law as having nothing to do with excludable aliens. On that principle, he
immediately discarded his earlier stance of treating the excludables as
constitutional persons before the court.”® Additionally, the Paquete
Habana theorem occupied significant value in Judge Shoob’s mind,
allowing him to reverse his previous restrictive recognition of
international law in Soroa-Gonzales and Fernandez-Roque. In doing so,
he not only reduced the potentiality of implementing customary law to a
remote possibility, but also established adverse case law in Garcia-Mir
that was subsequently invoked by other judges apathetic to the harrowing
plight of Cuban detainees.

Notwithstanding his awareness of the liberty norm in international
law,** Judge Shoob proclaimed that international customary law was
actionable in U.S. court where “there is no treaty and no controlling
executive or legislative act or judicial decision.”” Given the wide
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mandate statutorily conferred in the parole domain, the Attorney
General’s  detention determinations should invariably surmount
customary law as controlling executive acts.’® More importantly, the
federal government might renege on its international refugee obligations
at will, any time that domestic concerns drove it to do so. In Judge
Shoob’s eyes, the ultimate power to settle the detention issue squarely
resided with the political branches themselves.

On appeal to the Eleventh Circuit, both the Paquete Habana
approach and judicial submissiveness again predominated in the
majority’s reasoning.”” Simply put, the Garcia-Mir Court concluded that
the first category of Cubans were subject to a controlling legislative
enactment. Even after the failed repatriation to Cuba, they still could not
raise any customary law claims in challenge to their indefinite detention
by the INS based on their mental health and criminal records. Following
the analysis of the Garcia-Mir trial court and the Court’s prior decision
in Jean as a matter of controlling executive acts and judicial opinions,
the majority likewise rebuffed the call by the second group of petitioners
to recover their parole standing pursuant to customary jurisprudence.

The Garcia-Mir ruling had a far-reaching clout on kindred cases that
arose thereafter: Barrios v. Thornburgh®® (1990), Alvarez-Mendez v.
Stock” (1991), Gisbert v. United States Attorney Gen.® (1993), and
Barrera-Echavarria v. Rison’' (1995). In all four cases, adjudicating
judges looked for any possible causes, including the entry fiction
doctrine, to certify their repulsion of constitutional assertions. Moreover,
in deference to government parole decisions, they quoted Garcia-Mir as
a credible mainstay to strike down the habeas petitions applied by the
Mariel inmates based on customary international law and Rodriguez-
Fernandez.

Thus, four types of judicial justification were used to construct
unfavorable outcomes against international refugee litigation. The
Second Circuit in Bertrand and Judge Spellmen in Jean admitted no
authority of the Protocol stipulations, except where an express reference
was appreciable in the Refugee Act. Irrespective of their knowledge of
internationally-governed liberty rights, judges in Garcia-Mir, Barrios,
Alvarez-Mendez, Gisbert, and Barrera-Echavarria ultimately went on to
disclaim judicial activism by following the Paquete Habana formula.
Notably, none of the judges in detention cases responded to the overtures
of the executive authorities to brush aside international law contentions
on grounds of the political question doctrine, a lack of standing, or no
showing of prejudice in procedural errors.

Judgments Based on an International Law Rationale

Human rights defenders via amicus submissions successfully discoursed
with trial and circuit court judges in Rodriguez-Fernandez about
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international rights application.”> In principle, liberal judges devised
three major ways to back up international law in detention litigation.

The absence of municipal norms to speak for the rights of
excludable detainees led federal Judge Richard D. Rogers of the Kansas
District Court to employ customary international law as a rule of
decision in Rodriguez-Fernandez. In that case, Judge Rogers observed
that the presumption of entry long shaped by the U.S. Supreme Court
deprived unadmitted aliens of a proper protective place in the
constitutional context.”® In addition, no statutory or regulatory provisions
had ever prescribed a period beyond which immigration reviewers were
enjoined to parole excludable aliens until the conclusion of deportation
proceedings.** Finding no municipal law from which to derive support,
Judge Rogers, by reference to amicus arguments, then turned to
customary law as recourse to benefit Rodriguez-Fernandez.

Premised on the customary principle of liberty in international law,
Judge Rogers set about ascertaining whether the lengthy imprisonment of
Mariel Cubans constituted one form of prohibited arbitrary acts.”® By this
line of reasoning, he implicitly capitalized on another international
equality concept to first concede that Rodriguez-Fernandez, despite his
excludability, enjoyed the treatment constitutionally accorded to
admitted aliens, including the right to be recognized as a “person” before
the court.”® For Judge Rogers, the duration of detention for
undocumented asylum seekers was necessarily constrained by a
reasonable timetable. After that time had elapsed, any divestment of
personal liberty by the INS absent rightful causes would amount to an act
of arbitrariness strictly barred by international law. Hence, Judge Rogers
ordered INS authorities to instantly halt the prolongation of Rodriguez-
Fernandez’s custody in sync with the liberty standard under customary
international law.

Next, the Tenth Circuit majority’ in Rodriguez-Fernandez
approached customary international law chiefly out of legal inadequacy
in U.S. jurisprudence. Here, the oft-cited entry fiction doctrine in
exclusion cases was given the same relevance as elsewhere.* In spite of
countenancing that dwarfed constitutional meaning, the majority
enunciated the INS detention in question to be at variance with the spirit
of due process principles enshrined in the Constitution.” Without court
validation, the INS had arbitrarily translated a statutorily sanctioned
function of immigration custody intended to accelerate exclusion
proceedings into a mode of executive punishment, contrary to the liberty
interests of undeportable asylees like Rodriguez-Fernandez.

Further, the majority identified that certain legislative and judicial
mandates might be manifestly beneficial to Rodriguez-Fernandez’s
release from incarceration. There was a statutory clause demanding that
the use of custody by immigration agencies to facilitate the deportation



Refugees 2: Detention and Return Litigation in U.S. Courts 199

of resident aliens be subject to a maximum six-month time limit. In
addition, according to the federal Supreme Court, the granting of parole
should be the rule, not an exception, in the realm of exclusion.®® Taken
collectively, it seemed apparent that municipal sources of law outlawed
INS officials from inflicting open-ended imprisonment on the Marielitos
awaiting reinstated deportations. Acting distinctly from Judge Rogers,
the Circuit majority understood domestic laws in a manner favorable to
Rodriguez-Fernandez’s parole. Although not resorting to customary law
as a controlling rule, the Tenth Circuit made use of that law as an
instrument to assist in clarifying the notion of fairness in municipal law
by consulting the filed amicus briefs.*!

Lastly, a statutory incorporation of international refugee norms
galvanized federal Judge Robert L. Carter on the New York Southern
District Court to issue a judgment to the advantage of a good many
excludable Haitians.*> In Bertrand, Judge Carter bowed to the entry
fiction doctrine as much as other judges did in the preceding detention
cases.” Through a careful examination of relevant factual evidence, he
nevertheless arrived at a conclusive finding unveiling the inability of the
local INS director to apply racially neutral criteria in scrutinizing
Haitians’ parole qualifications, as U.S. laws required.

To defuse other executive arguments against international law
claims, Judge Carter proceeded to expound his reasons for entertaining
that Protocol Articles 3 and 31(1) were internally enforceable.* His
underlying causes included: the statutory sponsorship for comporting
U.S. refugee management with international law; and a judicially
remediable trait discovered in those treaty rights. In the construct of
Judge Carter's decision, the Refugee Act superseded the Protocol where
friction between the two arose. Considering their affiliation with INS
regulations, however, both laws enjoyed a higher hierarchical status in
refugee jurisprudence. Under this theorem, it followed that INS district
officials were also obligated to make parole choices in concert with
international treaty edicts. Unlike the judges in Rodriguez-Fernandez,
Judge Carter did not act amenably to U.N. refugee norms until
confirming the existence of treaty commitments by Congress.

In summary, international law was referenced on occasions where
applicable domestic law was devoid or insufficient or where a statutory
purport in support of treaty norms was obviously discernible. As with
some opposition judges, each judge in the current category shared a
common thread that excludable aliens technically lacked any
constitutional entitlement to liberty under the thesis of entry fiction.
Further, resembling the rejectionist camp (the Second Circuit majority in
Bertrand and Judge Spellmen in Jean), Judge Carter in Bertrand
assented that the Protocol ought to operate within the purview of existing
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immigration laws. Nonetheless, he ultimately deemed Protocol Articles 3
and 31(1) to be directly maintainable in U.S. courts.

Qualitative/Quantitative Summary

A qualitative dissection in conjunction with the legal model brings some
preliminary observations to light. In the 10 cases selected for study,
international refugee law mattered for just two federal district court
judges (Rodriguez-Fernandez and Bertrand) and one circuit majority
(Rodriguez-Fernandez). Conversely, in the course of court review, a
plenary power postulation in the guise of diversified municipal premises
dictated the rejection of international law by five judges on separate
federal trial courts as well as by 10 varying lineups of judges on federal
appeals courts. Table 6-1 portrays the differing impact of municipal and
international legal principles on individual judges’ detention decisions.

Table 6-1. Judicial decision making with legal
model explanations in 10 detention cases

Judges at Different Favor International Never Accept
Court Levels Law at Least Once International Law Unknown®
U.S. District 2 5 1
U.S. Appellate 2 30 2
U.S. Supreme Court 0 0 9
Total 4/51 35/51 12/51
(7.84%) (68.63%) (23.53%)

The 12 votes in the “Unknown” category are from: Jean v. Nelson, 472 U.S. 846
(1985) (without mentioning international claims brought forward by human rights
activists, nine justices on the U.S. Supreme Court held that the parole issue should be
adjudged in light of statutory and regulatory laws rather than the U.S. Constitution);
Fernandez-Roque v. Smith, 734 F.2d 576 (11th Cir. 1984) (Judge Jones was counted
into the “Unknown” category, but Judges Henderson and Hatchett were ascribed to the
“Never Accept” camp because of their unfavorable votes cast in the Jean case);
Barrera-Echavarria v. Rison, 44 F.3d 1441 (9th Cir. 1995) (federal trial Judge David
V. Kenyon and Ninth Circuit dissenting Judge Harry Pregerson).

Of the 51 judges, 35 (68.63%) were receptive to nothing other than
municipal laws, while a marginal number of four (7.84%) availed
themselves of international liberty and equality norms. This legally
driven exploration creates the initial impression that municipal law
affected judges’ decisional preferences far more deeply than did
international law. In reality, the legalistic approach gave no clear picture
regarding why a small handful of judges always voted for international
law while a great majority did otherwise.

As explicated in Chapter 4, assuming that the legal model stood,
judges should have upheld the rule in unison, be it international or
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municipal, for court disposition. Contradictory statements in judicial
holdings would not possibly have come about. The content analysis,
alongside Table 6-1, nevertheless tells us a roundly discrepant story. In
spite of the explicit ban on arbitrary indeterminate custody in
international law, the liberty of excludable refugees was still not favored
by judges. Moreover, a portion of U.S. legal provisions on which judges
based their voting for or against detention cases were far from definitive
in their terms. None of those refugee laws anticipated the Attorney
General exercising parole authority in a punitive and disparate manner.
Nor did they draw a patent proscription against prolonged incarceration
in exclusion cases. As well, the U.S. Constitution made no mention of
whether or not judges could employ the so-called entry fiction and
judicial restraint doctrines in the immigration domain. Further, it was
often not difficult for judges to adduce a body of precedents boosting
their respective diverging views on the matter of parole.

Regardless of the germane U.S. laws that lacked precision in their
prescriptions, judges remained in a fairly comfortable position to
construe them in a way favorable or unfavorable to the international legal
allegations made by Haitian and Cuban detainees. It made sense
therefore that components other than objective law principles must have
intervened in the making of judicial decisions. In short, the foregoing
discoveries have utterly eroded the validity and reliability of the legal
model in illustrating detention case outcomes. To predict judicial voting
behavior more accurately, future analysis needs to move beyond the
legal-centered paradigm and tap other likely explanatory factors such as
judges’ attitudes for the reasons much the same as those depicted in
Chapter 4.

RETURN CASES

In U.S. courts, refugee attorneys, along with the UNHCR and other
amicus groups, sought declaratory and injunctive remedies against the
executive branch’s policy of forcibly repatriating intercepted Haitians
and Cubans to face persecution. In court battles, various derivations of
international and municipal law*> were used to argue for the right of
interdictees to non-refoulement, asylum seeking, and status screening
that respected due process and equal treatment.”® To counter unfriendly
court dispositions in return cases, human rights advocates markedly
invented a number of ingenious legal approaches.

In reaction to the denial of standing in Gracey,” attorneys
subsequently recruited some of the interdicted Haitians and Cubans to
challenge government refoulement in the capacity of plaintiffs. Beyond
that, they revised their complaints in a more specific way that purported
to disprove the holding of abstract injury allegations passed by the
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District of Columbia Circuit in the Gracey case. The holding stated that
the individual appellants, two members of the Haitian Refugee Center
(HRC), did not satisfy one of the constitutional Article III requirements
for standing (i.e., injury in fact). Instead of identifying any given Haitian
asylees they wish to associate with for the provision of legal assistance,
they contended a “generalized and unspecific” injury they had suffered
under the executive interdiction policy by arguing that the policy
undermined their opportunity to interact with “some number of a class of
unidentified ‘Haitians’ seeking to enter ‘the United States.”””*® Trying to
forestall a setback of this kind from occurring again, human rights
activists responded with a countermeasure. The amended pleadings
included the names of individual refugees from a group of Haitians
interdicted on the high seas, with whom human rights NGOs such as the
HRC were unable to communicate and associate because of the faulted
return program. Moreover, refugee attorneys in Christopher attempted to
circumvent the Sale precedent by moving their tactical arguments away
from a high-seas proposition to a Guantanamo focus. Based on that
renewed conception, the proffer was advanced before the Eleventh
Circuit that the non-return norm extended extraterritorially to the U.S.
naval base at Guantanamo, since the USA had exclusive jurisdiction and
control over it pursuant to a concluded lease treaty with Cuba.*’

More remarkably still, human rights activists speaking for the
McNary/Sale case™ skillfully pursued a series of tactics based on
calculations that varied according to the level of the court. In the
beginning, the Lowenstein Human Rights Clinic at Yale Law School,
under the supervision of Professor Harold H. Koh and attorney Michael
Ratner, believed that federal trial courts with competence over cities with
large immigrant populations would be more sympathetic to interdicted
Haitians than those seated in densely Caucasian-populated areas.’’ On
that consideration, the U.S. District Court for the Eastern District of New
York was selected as an ideal locus for mounting initial legal attacks. At
the second level, the Yale Law Clinic then took its case to a higher court
with a view to engendering divided opinions between the Second Circuit
in McNary and the Eleventh Circuit in Baker.” Pressing a split between
the circuits was seen as holding out hope that the U.S. Supreme Court
would ultimately be compelled to hear and finalize the bitter return
controversy in consistency with international law.

At the third stage, after the Supreme Court took up its submitted
certiorari petition, the Law Clinic called on the Court to protract review
proceedings until after the November 1992 presidential election.”> On
dissimilar occasions, Democratic presidential candidate Bill Clinton had
repeatedly applauded the Second Circuit for taking a stance that flew in
the face of President Bush’s inexorable summary return of Haitian
refugees to human rights abuses at home. In the Clinic’s sanguine
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estimation, the Sale case had a great potential of becoming moot once
Clinton won the race and made good on his campaign speeches. The
Lowenstein Clinic’s efforts to seek international law justice for the
Haitian interdictees, however, did not stop here.

In fact, like many other refugee defenders, the Yale Law Clinic
exploited every possible out-of-court channel to build up the gathering
momentum for propelling immigration authorities into compliance with
non-refoulement. For instance, shortly after the election, an overture to
ameliorate the treatment of the intercepted Haitians was constructed by
the Clinic and legal counsel nationwide and delivered to the incoming
administration.®® Once President Clinton was sworn in, his
Administration became a frequent target for lobbying by the Clinic to
have his promised electoral words transformed into concrete action.
Together with other interested advocates, the Lowenstein Clinic adopted
other techniques more like those typically applied in detention cases. It
made appearances before congressional hearings,” the media,”® and the
Inter-American Commission to vocalize international human rights on
behalf of high-seas asylum seekers. Notwithstanding all those expended
endeavors, human rights activists did not propitiously stir up any
appreciably tangible changes in government actions at sea. In court
challenges, they frequently found that a majority of judges
overwhelmingly championed the government’s arguments for the
application of the non-self-executing treaty rule, non-extraterritoriality,
the nonjusticiable political question rationale, and a lack of standing.”’
More detailed accounts are presented in turn for the legal model inquiry.

Judgments Based on a Municipal Law Rationale

In this first category, the grounds of non-self-execution and non-
extraterritoriality (one form of a narrow treaty reading) were regularly
cited by courts to refrain from issuing orders to stay the repatriation of
high-seas refugees in return cases. In Gracey, Judge Charles R. Richey
on the U.S. District Court for the District of Columbia dismissed the
injustice filed by the HRC and two of its members under, among others,
the Refugee Protocol, the 1980 Act, and the U.S. Constitution.’® Despite
varying causes of action lodged by the Center and the two individuals,
Judge Richey throughout the court procedures rested his deliberations
entirely on the logic of high seas status, which treated the category of
Haitian refugees caught in international waters as beyond the protections
of U.S. laws and the U.N. Refugee Protocol.

The question of the Protocol’s enforceability was specially
addressed, with Judge Richey ruling that the refugee treaty was not self-
operative in light of Protocol Article III’s provision (information on
national legislation) and the Bertrand case law. By introducing a
counterpart provision under the Refugee Act, Congress nevertheless
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permitted Protocol Article 33(1) to be domestically effective. Yet,
nothing in the 1980 Act was meant to have the non-return mechanism
implemented extraterritorially. Judge Richey, like most judges in
detention cases, comprehended the Protocol in the sense of how the
legislature statutorily demarcated its internal governance. In the final
analysis, Judge Richey set aside the Center’s additional claim based on
the UDHR, stating that the Declaration could not grant Haitian asylees a
treaty right of asylum actionable in U.S. courts.

On appeal to the District of Columbia Circuit, concurrer/dissenter
Harry T. Edwards brought up some different rationales for affirming the
trial court’s dismissal. First, Judge Edwards considered it too intricate to
determine whether aliens were excludable and enjoyed constitutional
rights. This issue always involved a fine distinction of immigration status
between discrete classes of aliens in U.S. laws.” It would be more
suitable to emulate the U.S. Supreme Court in Jean by pronouncing that
it was needless to make an adjudication in the constitutional context.
Alongside engaging in the same analysis that Judge Richey espoused for
treaty illumination, Judge Edwards looked beyond to the negotiating
history of the Refugee Convention as a source to support his conclusion
of non-extraterritoriality for Protocol Article 33.%

Judge Edwards argued that the term “return” in Protocol Article
33(1) was to be associated with unlawfully present refugees as opposed
to those already legally admitted to U.S. territory. Article 33(1) was not
intended to cover high-seas migrants who had unfortunately not yet
completed their journey by landing in the United States. Avoiding the
question of the self-executing nature of Article 33(1), Judge Edwards
went on to assert that the Article never created extraterritorial duties to
bind the United States in its high-seas interdiction enterprise. That the
devastating political situation Haitian refugees were striving to flee had
become a daily fabric of life in Haiti did arouse Judge Edwards’ special
attention in a final comment. However, a conservative posture of judicial
abdication ineluctably surfaced after all as Judge Edwards set forth that:

This case presents a painfully common situation in which
desperate people, convinced that they can no longer remain in
their homeland, take desperate measures to escape. Although
the human crisis is compelling, there is no solution to be found
in a judicial remedy.*'

In the Baker case, the majority judges on an Eleventh Circuit panel
(Gerald B. Tjoflat and Emmett R. Cox; entered a non-extraterritoriality
decision without a reasoned analysis.®* In McNary, federal trial Judge
Sterling Johnson, Jr. from the Eastern District of New York deciphered
the Refugee Protocol to the same effect.”* Further, the non-self-executing
doctrine crafted by his superior court in Bertrand was employed to form
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the basis for overriding Protocol Article 33(1). There was no gainsaying
that Judge Johnson took compassion on those Haitians picked up on the
high seas, berating the U.S. government as nothing less than hypocritical
for judging the return practices of its own and other countries with
double standards. Despite that pity flowing between the lines of his
words, Judge Johnson immediately deflected his judicial role from
supplying any measure of redress to the concerned Haitians. Instead, he
proclaimed, only by virtue of an implementing law or a court holding to
vacate the settled Bertrand mandate could Article 33(1) possibly be
given effect in international waters. In this light, it seemed no longer
problematic for Judge Johnson to effectuate Article 33(1)
extraterritorially so long as he was first able to detect municipal sources
supportive of the Protocol’s domestic force.

At the Second Circuit, dissenting Judge John M. Walker, Jr. in
McNary examined the merits of the non-return claims after positing that
collateral estoppel was irrelevant in the instant case, a position also
upheld by the Circuit majority in its opinion. As with Judge Edwards in
Gracey, Judge Walker read a non-extraterritoriality import into the text
and legislative history of the Refugee Protocol and the 1980 Act in an
effort to fit his plenary power standpoint.** For him, the executive
actions at sea deserved the highest regard from the bench because it
constituted one type of presidential authority wieldable in reaction to
foreign political crises.

Authoring for the Sale majority in an 8-1 vote, Justice Stevens
struck down the Haitians’ complaint predicated on the Refugee Act and
the U.N. Protocol via a spurious, convoluted legislative construction.
Although taking a laudable view that a broader treaty prescription on
refugee treatment, if any, trumped the 1980 statute under the Supremacy
Clause,” he quickly averred that this was not the case in the context of
return issues. Neither the text nor negotiating history of the Refugee
Convention connoted the extraterritorial reach of an international non-
refoulement clause.

Two facets of Article 33’s text were prominently suggested as
underpinning Justice Stevens’ rationalization. If the treaty drafters
wanted Article 33(1) to be implemented beyond a sheltering country’s
territorial sea, it would unavoidably invite a rather nonsensical
explanation of the gist of Article 33(2). In that situation, “[d]angerous
aliens on the high seas would be entitled to the benefits of 33(1), while
those residing in the country that sought to expel them would not.”®
Moreover, just as concurrer/dissenter Edwards accurately interpreted in
Gracey, the phrases “expel or return (“refouler”)” in Article 33(1) were
never designated to bear any extraterritorial implications.”” The word
“expel” squared with the meaning of “deport” and applied to those aliens
in deportation or expulsion proceedings who were already admitted into
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and resident in a refuge country. In addition, “return (“refouler”)”
referred to a category of excludable aliens who had yet to cross the
threshold of that country’s frontier upon being spotted. Assuredly,
employing any compulsive means to eject asylum seekers to face
persecution back at home would materially detract from the spirit of
Article 33. Justice Stevens added that, absent express empowerment by
the drafters, Protocol Article 33(1) could not on any terms subject its
member parties to performing “uncontemplated extraterritorial
obligations.”*®

Drawing further guidance from the Convention’s preparatory
discussions, Justice Stevens noted that negotiators to the drafting
conference largely took no exception to the Swiss elucidation of the
terms in Article 28, now codified as Article 33. Save for his
understanding of “expel” and “return” as being all but identical to the
effect ascribed by Justice Stevens, the Swiss delegate additionally
reiterated his country’s position in objection to enlarging the power of
Article 28 to any prospective case of mass refugee exoduses.” Taking
the Swiss account as a true value to solidify his non-extraterritoriality
conviction, Justice Stevens declared Article 33(1) to be of limited
relevance, since its safeguards did not broaden to Haitian refugees
located on the high seas.

Pursuant to 8 U.S.C. § 1182(f), Justice Stevens confirmed the
lawfulness of presidential power to enforce a high-seas program on
Haitian boat people in international waters.”” By adducing Judge
Edwards’ pliant words as a concluding argument, Justice Stevens
suggested that Haitian interdictees, including those later interned at
Cuba’s Guantanamo, should search for other workable avenues to
neutralize their current sorry conditions. The opinion was supported by
Chief Justice Rehnquist and Justices White, O’Connor, Scalia, Kennedy,
Souter, and Thomas.

The unshakeable reliance on the principles of non-extraterritoriality
and judicial reticence erected by Gracey, Baker, and McNary/Sale had a
persistent sway over Eleventh Circuit judges (Phyllis A. Kravitch,
Stanley F. Birch, Jr., and Edward E. Carnes) in Cuban American Bar
Association v. Christopher” (1995). It went beyond controversy in the
Christopher case that the Refugee Act’s procedure for stalling
deportation of aliens likely to be abused in their homelands exactly
addressed the domestic implementation of Protocol Article 33(1).”
Irrespective of the explicit statutory edict that it conceded, the
Christopher majority maintained an absence of competent sources to
substantiate that legislators wished the devised non-return mechanism to
be administered outside of U.S. jurisdiction. Nor did the base lease pact
enabling the presence of U.S. troops at Guantanamo imply any bid to
transfer sovereignty from Cuba to the United States. It could not be valid
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to say that the U.S. government in any way possessed territorial
jurisdiction over its rented military installation in Cuba. Far from owing
treaty or statutory obligations to Cuban and Haitian detainees, the United
States had on balance ample justifications for continuing its naval
blockade and overseas internment under these circumstances.

Similarly, the Eleventh Circuit dismissed the application of
constitutional due process and equal protection safeguards on grounds of
non-extraterritoriality.” Another predicate backing constitutional
preclusion was the lack of a discernable executive order requiring a
contrary course of action at the time that the USA formulated its policy
of returning high-seas asylum seekers.”* By quoting Judge Edwards’
deferential words as vindication, the Christopher majority signaled that
the political branches were far more capable of resolving the return
problem raised in the migrants’ appeal.”

Next, judges yielded procedurally to the separation of powers
principle in two apologetic ways. In Gracey, Judge Robert H. Bork from
the District of Columbia Circuit nullified the ability of appellants the
HRC and its two members to represent Haitian interdictees at large under
international and U.S. laws. The essential factors driving Judge Bork to
rebuff conferral of standing were constitutional and prudential.

After presuming the HRC had lawfully alleged a prima facie case of
sufficient injury, Judge Bork discussed at length the causation requisite
of the standing doctrine under Article III of the Constitution (i.e.,
traceability and redressability). Based on separation of powers
considerations, he found it crucial to map out a new prescription for the
causation analysis so as not to exceed the proper limits of judicial review
duties and rashly construe administrative matters as disobedient of the
law.”® In other words, to prevail, the HRC and its two members needed to
demonstrate that the law or government action at issue was in fact
contrived to deter their entering into a counseling and associational
relationship with Haitian refugees at sea.”’ For Judge Bork, however, the
wrongs allegedly committed by the federal government in preventing the
appellants from rendering legal services to Haitian migrants hardly
involved any constitutional or statutory infringements at all. Neither was
this action directly imputable to the interception program itself. Rather,
the impairments suffered by the Center and its members arose
unintentionally amid the executive branch’s high-seas activities. In the
opinion of Judge Bork, the injuries the appellants contested and the
capacity of a remedial injunction they sought were speculative at most
since they were all grounded on the independent action of third parties
not before the Court (i.e., the Haitian interdictees).

Judge Bork additionally remarked that the Center and its members
defaulted two of the prudential terms (i.e., third-party standing and zone
of interests) when challenging under, among others, the Constitution, the
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Refugee Act, the Protocol, UDHR, and the U.S.-Haitian interdiction
agreement. The appellants lacked third-party standing in that none of the
laws allegedly violated gave them a right to speak for intercepted
Haitians in the fields of due process, non-return, and asylum.”® Even if
the Center and its members had a constitutional cause of action, they
were all the same ineligible for third-party standing. In Judge Bork’s
mindset, no Haitians’ rights were truly invaded since the executive
department did not deliberately truncate their procedural commitment
while conducting its high-seas operations. To recognize third-party
standing in these circumstances, he explained, would dangerously thrust
the Court into functioning against the tripartite structure of government
originally orchestrated by the constitutional Framers to stymie possible
future abuses of power.

Since the appellants had not successfully established third-party
standing, Judge Bork deemed it unnecessary to appraise whether the
Haitians’ legal rights came within the zone of interests to be secured by
the laws under which the interdiction program was questioned.” Instead,
the rights of the Center and its members were reviewed for the zone of
interests test. In this regard, Judge Bork found that no statutory intent or
provision ever spoke of a right of advocacy groups and its members to
enter into legal communication with refugees.*® Given that the HRC and
its members counted on the Refugee Act and the INA to stake out the
Fifth Amendment’s due process of law, their claims to constitutionally
grounded interests were null and void as a result.

Lastly, Judge Bork confuted the Protocol zone of interests in two
specific manners.*’ Provided that the Protocol was self-executing in
itself, there was no legitimacy in interpreting its Article 33(1) to entail
the rights of lawyering and association for the Center and its members.
Even if it were supposed that the Protocol was partially given effect via
the 1980 Refugee Act, the above negative conclusion regarding the
offering of legal discourse under the Act, however, was adequate to
countervail their claims to exercise benefits stemming from the Protocol.
Out of his faith in judicial restraint, Judge Bork voted against hearing the
Gracey case under the lack-of-standing doctrine. His procedural
disclaimer acquired another supporting vote from associate Judge James
L. Buckley, who individually published a concurrence calling for the
need to analyze the constitutional Article III causation for standing based
on U.S. Supreme Court precedent.™

The second procedural element handicapping return litigation was
the postulate of a political question. Particularly issuing an abbreviated
opinion, Justice Thomas in Baker divulged his own reason for
disavowing a certiorari petition lodged by HRC and Haitian interdictees.
In favor of judicial abstention, he plainly pointed out that the dispute
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over refoulement must be assigned to a political settlement since the
judiciary was functionally circumscribed to the sphere of legal inquiry.*’
To conclude, deferential judges undertook a farfetched construction
to turn down international protections of high-seas refugees from
refoulement, in spite of a corresponding mechanism set up in the
Refugee Act. The non-extraterritoriality rule was likewise applied in
most instances where judges openly rejected rights of action based on
constitutional and statutory laws. While human rights activists made
customary law arguments against forced repatriation, judges often made
little mention of their views on this matter. In addition to invoking those
grounds to void the substance of international law contentions, judges in
return cases advanced the doctrines of a lack of standing and a political
question to procedurally impede the legal challenges in return cases.

Judgments Based on an International Law Rationale

Judges consulted numerous sources to put forth opinions or dicta in
returnees’ favor. They included treaty text, treaty object and purpose, the
drafting histories of the Refugee Protocol and the 1980 Act, and the
views of the UNHCR.

In the Baker case, the government’s procedural defenses of a lack of
standing and a political question were orderly overcome by a set of
injunction standards weighed by the U.S. District Court for the Southern
District of Florida. Typically, the process leading up to the granting of
injunctive relief embodied four core constituents to be studied: a
substantial likelihood of prevailing on the merits of claims; irreparable
injury to plaintiffs; precedence of plaintiffs’ suffered injury; and service
to the public interest.

Starting with the first element, sitting Judge C. Clyde Atkins found
that the HRC was entitled to litigate Baker as a plaintiff for grounds
identifiable from constitutional and prudential dimensions. The
constitutional Article III case-or-controversy requirements for court
recognition of standing on the Center’s part were fully met concerning
injury in fact, traceability, and redressability.* Owing to the alleged
breaches of norms on free association and non-refoulement, the Center
was unable to meaningfully develop access channels to embark on
dialogue with a group of disaffected Haitian interdictees it specifically
aimed for. To a substantial likelihood, therefore, the HRC’s
organizational purpose to furnish legal assistance to the named Haitians
had been severely crippled, traceable to the alleged unlawful acts
committed by the USA, and swiftly remediable by the strength of court
issuance of an injunction order.

Further, the two-fold prudential conditions of third-party standing
and zone of interests disputed by the U.S. government were addressed in
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turn. In Judge Atkins’ opinion, since the HRC’s associational capabilities
could possibly be hamstrung to a tremendous extent for the reasons
mentioned, the Center infallibly had its own right to legally challenge the
United States and its responsible authorities. Pursuant to the doctrine of
Jjus tertii standing, Judge Atkins added, the Center was in an appropriate
position to assert the guarantees of legal representation and non-
refoulement even for the welfare of Haitian political refugees as third
parties. This was so because the Haitians seized on the high seas were
subjected to “sufficient injury-in-fact” in the form of coercive
repatriation, incommunicado detention, and faulty screening interviews.
In addition, the HRC could “reasonably be expected to properlgy frame
the issues and to advocate the interdictees’ interests zealously.”® On top
of the jus tertii rule, the maintenance of third-party standing by the HRC
was equally licit on another basic premise. Judge Atkins discovered that
a correlative nexus existed between the presumed injustices severall6y put
on the HRC and those Haitians stopped by the U.S. Coast Guard.*® The
HRC’s attempt to offer counseling and solicit organizational members
would directly bear the brunt of the administrative prejudice because of
the wrongs that the Haitian asylees claimed to have suffered throughout
the blocking of their passage in international waters.

Turning to the question of zone of interests, Judge Atkins noted that
the function of NGOs like the HRC was patently acknowledged during
congressional hearings as crucially important in the assistance of refugee
resettlement and in the drafting of the Refugee Act.*’” In that connection,
the HRC’s putatively harmed interests without a doubt fell within the
zone of interests underwritten by domestic and U.N. refugee laws as well
as the First Amendment. As with the HRC, individual Haitian parties had
shown a substantial likelihood of advancing standing successfully in the
upcoming merits proceedings since they for now at least met the
constitutional definition of standing to sue under Article III. Prudentially,
the Haitians as interdiction victims were entitled to assail U.S.
misconduct in their own right. It was understood that their allegations fit
securely within the zone of interests addressed by the Refugee Protocol.

Rebutting the political question proffer by the executive branch to
explain away its high-seas refoulement policy, Judge Atkins grincipally
looked to the Baker v. Carr criteria for an answer.™ On his
understanding, the HRC and the interdicted Haitians had already
narrowly boiled down their focus for court deliberation to procedural
screening blunders rather than to the interception system itself. The
complaint they brought was completely non-pertinent to matters of
immigration and foreign relations whose arrangements had classically
been entrusted to other coordinate government branches. Nor did it
require the court to disparage or tamper with political determinations as
to the handling of a mass refugee influx from Haiti. “Judicially
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discoverable and manageable standards” were properly in place as well.
Related legal rules and judges’ expertise on law interpretation and
application spoke amply to the court’s ability to independently work out
the issues contested by the litigants in Haitian Refugee Center v. Baker.
In any event, Judge Atkins felt sufficient confidence to override the
political question pretext by pronouncing justiciable the claims filed by
the HRC and the interdicted Haitians pursuant to refugee law of
municipal and international origins.

Soon after validating federal court jurisdiction in Baker, Judge
Atkins progressed to probe the enforceability and reliability of the
plaintiffs’ causes pressed before the court. Above all, the discussion
methodically delved into the effect and scope of Protocol Article 33(1).%
Essential evidence to dispose of the executive’s non-self-executing
defense was emanated from lawmakers’ statements, apposite court
opinions, and even the text of Article 33(1) itself. Moreover, the Office
of the U.N. High Commissioner’s letter and some administrative codes
of interdiction came into play and were elicited to belie the non-
extraterritoriality interpretation rendered in Gracey. Taken as a whole,
Judge Atkins concluded by implying that the Protocol-based cause was
substantially likely to succeed in later court investigation of the case
merits.”” Such a positive outcome was peculiarly conspicuous when
compared with Judge Atkins’ negative outlooks on the value of U.S.
laws in the Baker context, including President Reagan’s Executive Order
12324 and attendant INS enforcement guidelines.”’

Evaluating the second element of irreparable harm, Judge Atkins
continued taking a position favorable to the plaintiffs. Absent injunctive
relief to promptly stay the INS error-fraught practices in refugee
screening and return, the interdictees would be hastily driven in droves to
the hands of Haiti’s military oppressors and encounter “the most
irreparable type of injuries.””” In turn, those detriments would immensely
undercut the HRC’s First Amendment prerogative in exercising
association and lawyering with its potential clients.

Regarding the third prong, defendants the United States and its
government officials called into question the gravity of the damage
undergone by the HRC and the Haitian interdictees in antithesis to the
harm that would result from executing the requested injunction. In their
opinion, an expedient replacement of summary return with Guantanamo
detention to cope with captured Haitians at sea would divert vast
resources in terms of money and vessels originally appropriated to
perform other critical missions. It might also run the risk of aggravating
tense relations with Cuba. Balancing against that governmental account,
Judge Atkins nonetheless opted for proclaiming an injunction decree in
order to rapidly mitigate the ongoing prejudices levied on the plaintiffs.
Two rationales dominated his deliberation.” First, an injunction served
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little more than as an alternative mechanism that would cease to function
as soon as the Court decided the essence of the questions at bar or the
defendants altered its current course of action by incorporating adequate
interview procedures to ensure non-refoulement enforcement.
Additionally, the threats of injury to the plaintiffs in terms of liberty and
life deprivations far overshadowed the financial loss and other negative
impact the defendants professed if an injunction was indeed imposed.

When addressing the fourth element for an injunction (the question
of service or disservice to the public interest), Judge Atkins offered his
final reason for necessitating redress for Haitian boat people. The
American public had a profound stake in compelling its government to
honor refugee treaty responsibilities; this concern was especially
sobering given that the flight of Haitians in Baker had an intimate
bearing on fostering the cause of democracy in the Western Hemisphere.

At the appellate level, Eleventh Circuit dissenter Hatchett gave full
approval to Judge Atkins’ treaty perspective.”* One more time, Judge
Atkins in the Christopher case entered injunction orders in favor of high-
seas Cubans and Haitians interned at Guantanamo camps.”” Here, Judge
Atkins instilled a unique notion distinguishable from his Baker
rationalization into the process of examining the existence of “a
substantial likelihood of success." In his view, the 1903 military lease
was clearly indicative of a jurisdiction transfer from the part of Cuba to
the United States. Apparently, the refugees in Christopher, unlike those
in Baker and McNary/Sale, were practically under the effective custody
of the United States. As a matter of course, it was warrantable for them
to maintain access to counsel and non-refoulement based on U.S. laws
and on the Protocol.

In McNary, Judge George C. Pratt from the Second Circuit
supported the coverage of Article 33(1) to international waters.”®
Perceiving the question of treaty character as basically academic, Judge
Pratt admitted the power of Article 33(1) domestically due to the passage
of the Refugee Act. On the authority of the Vienna Treaties Convention,
the Protocol text and its object and purpose were carefully looked into.
The result was Judge Pratt’s verification that all refugees were entitled to
benefit from the Protocol’s non-return protections regardless of where
they were initially discovered. In spite of his responsiveness to that
Article 33(1) power, Judge Pratt ultimately rested his injunction
declaration fully on the 1980 Act. In his view, the Act already embodied
a comparable provision capable of dealing with Haitians’ return situation
aptly. Judge Jon O. Newman concurred with Judge Pratt, with some
comments added on the collective estoppel issue.”’

When the McNary/Sale case was fought to the Supreme Court, it
scored only one favorable vote. Judge Pratt’s approach to treaty analysis
found agreement with dissenting Justice Blackmun. By seeing Article
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33(1) as self-executing and applying it, combined with the 1980 Act, as a
rule of decision, Justice Blackmun strikingly embraced utterly
heterogeneous horizons of international law beyond those of Judge
Pratt.’

On average, judges upholding extraterritoriality were convinced that
it was redundant to acquire a legislative imprimatur for Article 33(1)’s
implementation in international waters. Two judges in this category,
however, granted returnees the enjoyments of Article 33(1) because of a
statutory reference, a posture commonly assumed by judges in the
unfavorable camp. They were constantly agreeable to regarding that
Protocol provision in a favorable fashion that criticized the government
practice of taking wrongful actions against swarms of vulnerable high-
seas refugees, risking their lives aboard unseaworthy ships in flight from
human rights outrages in their homeland.

Qualitative/Quantitative Summary

Let us now take a quick look at four of the examined return cases. The
treaty non-refoulement standard predominated twice in the federal trial
courts (Baker and Christopher), three times at the circuit court level
(Baker and McNary), and once at the federal high court (Sale). On the
other hand, the primacy of U.S. laws was pivotal in persuading most
judges to vote against the interdictees captured at sea.

The two classes of voting preferences in Table 6-2 reveal that judges
in return cases were roughly 3.80 to 1 against international refugee law.
A review of Tables 6-1 and 6-2 in tandem nonetheless does not afford
any validation of the research hypothesis that U.S. judges in return cases
were more susceptible to the influence of international law than those in
detention cases. While the two tables exhibit quite a discrete pattern of
judicial decisions in detention and return cases (7.84% versus 20.83% in
the “Favor” groups and 68.63% versus 79.17% in the “Never Accept”
groups), the high number of “Unknown” judges in detention cases
(23.53%) renders those contrasting statistical results largely inconclusive
and unreliable. Judging from the figures in Tables 6-1 and 6-2, however,
we can at least infer with confidence that U.S. judges were prone to
dismiss international law claims in detention and return litigation.

The same should be said of Table 6-3. Drawing a parallel between
two sets of data garnered from Table 6-3 discloses that “Never Accept”
judges both in cases involving the death penalty (80.00%) and refugees
(76.12%) were tremendously impervious to international law, with a
margin of 3.88 per cent between the two groups. Further, minor
variations occur in these two classes of cases between judges who
favored international law at least once (18.06% in capital and 13.43% in
refugee cases). However, with judges in the “Unknown” category
registering 1.94 per cent in death penalty but 10.45% in refugee cases,
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those numerical differences in the “Favor” and “Never Accept” camps
become questionable predictors in confirming which type of case would
win over more judges to taking the side of human rights activists. The
sure thing we can identify here is that adjudicators were in a significant
proportion against international law protections of death row inmates and

refugees.

Table 6-2. Judicial decision making with
legal model explanations in four return cases

Judges at Different Favor International Law Never Accept
Court Levels at Least Once International Law
U.S. District 1 2
U.S. Appellate 3 9
U.S. Supreme Court 1 8
Total (25/8234 %) (719?{27‘;))

Table 6-3. A comparison between death penalty and refugee cases

Judges in Classes Favor International Never Accept
of Cases Law at Least Once | International Law Unknown
28/155 124/155 3/155
Death Penalty (18.06%) (80.00%) (1.94%)
Refugee 9/67 51/67 7/67
& (13.43%) (76.12%) (10.45%)

Again, a number of underlying causes rejected the value of the legal
model in unmasking judicial voting behavior in the context of return
litigation. If judges’ decision making in return cases was purely dictated
by the rule of law alone, all judges hearing the cases should have
coherently enforced the universal non-return principle in international
waters without divergence. There was no absence of such telling
evidence from international or municipal authorities implying this line of
interpretation. More often than not, however, judges who convincingly
espoused the doctrine of plenary power were prepared to structure
whatever reasons they wanted to overrule injunction relief requested by
asylum seckers on the high seas. In addition, despite the fact that a
refugee statute stayed silent on whether the executive non-return agenda
was to be given effect outside of U.S. jurisdiction, participating judges of
all legal persuasions were still able to construe legislative intent in a way
that wholly buttressed their disparate positions. From the viewpoints
characterized above and in Chapter 4, it becomes more marked than ever
that the legal-focused scheme can no longer be taken as reasonably
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illuminating the existence of divisive court opinions found in death
penalty and refugee cases.

OTHER TYPES OF DETENTION CASES

U.S. courts declined to consider international human rights law in a
number of legal actions launched by human rights activists in the interest
of detained alien abductees. Typical of the abduction cases are United
States v. Quesada® (1975), United States ex rel. Lujan v. Gengler'®
(1975), United States v. Alvarez-Machain'® (1992), and United States v.
Ballesteros'™ (1995). Sitting in final judgment on those cases, federal
judges uniformly held executive overseas abductions to be permissible.
As such, they completely neglected the U.S. duties as required by
international law to venerate the territorial integrity of the asylum
countries from which the alleged foreign drug dealers or torturers and
murderers were involuntarily taken away via an array of U.S.-devised
tactical ruses. Moreover, these aliens kidnapped and brought to the USA
for trial were divested of a set of fundamental procedural safeguards
accorded to general criminal defendants by many multilateral human
rights instruments and tribunal holdings. The safeguards violated here
were as varied as the right not to be subjected to arbitrary incarceration
and physical abuse; the right to be informed of the content of the
accusation; the right to procure consular assistance on arrest; and the
right to expeditiously receive judicial review of the detention.'”

On the contrary, several other analogous cases call for further
narration due to their positive decisional weightiness. In United States v.
Toscanino'™ (1974), a Uruguayan drug dealer was forcibly abducted by
Brazilian police officers with the tacit consent of U.S. federal agents, in a
bid to bring him to account in the United States. The Second Circuit
panel that heard the case took the international norm regarding the
inviolability of territorial sovereignty'”® into its constitutional Fourth
Amendment deliberations on the exclusionary rule and due process of
law.'” In this manner, the federal court of appeals refused to prosecute
the alien criminal illegitimately taken into U.S. custody from abroad. The
explicatory reason behind the Circuit’s holding might be rooted in an
undisputed factual basis: that an act of torture was committed by the
abductors during the course of the wrongful kidnapping.'”’

Most recently, the U.S. Supreme Court published two landmark
cases clarifying lower courts’ unresolved rifts intimately linked to a
string of U.S. counteractions executed in the wake of the 9/11 terror
occurrences. Rasul v. Bush'®™ (2004) focused on the tenability of
claiming court jurisdiction to legally regulate the detention of
apprehended alien terrorism suspects at the Guantanamo Bay naval base.
The other case was Hamdi v. Rumsfeld'®” (2004) that addressed the
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question of the applicability of constitutional due process safeguards to
Yaser Esam Hamdi, an alleged enemy combatant who is also a U.S.
citizen (referred to as a citizen enemy combatant).

In the Rasul case, Justice Stevens authored a majority opinion
championing the position that Guantanamo comes under the authority of
the U.S. domestic courts, with four full votes from Justices O’Connor,
Souter, Ginsburg, and Breyer and a concurrence from Justice Kennedy.
A number of elements were gauged to quash the United States’ argument
that the 1950 Supreme Court precedent of Johnson v. Eisentrager'"
exerted continuing authority to detrimentally determine the fates of
habeas corpus applications filed by 14 foreign detainees in Rasul.
According to Justice Stevens’ analysis, the two cases were not
contextually compatible.

Unlike the tried and convicted German war criminals in Eisentrager
who definitely fit the international definition of enemy aliens, the
petitioners in Rasul were citizens of Australia and Kuwait, nations
sustaining amicable official ties with the United States. They professedly
denied their part in mounting any form of aggression against the USA.
Neither proper judicial hearings nor other due procedural guarantees had
been afforded to them for the more than two years since they were
picked up from the battlefield in Afghanistan and brought to makeshift
prison facilities at Guantanamo Bay. Moreover, Justice Stevens detected,
the federal government wielded substantive governance over
Guantanamo, in which the petitioners were curtailed of their personal
liberty without any notice of what charges were being fashioned against
them.'"" In essence, the Eisentrager case roundly differed from the Rasul
case on another salient point. The former was meaningful only to a
constitutional habeas investigation while one of the keynote debates in
the latter revolved around statutory habeas claims arising from 28 U.S.C.
§2241.'"2

By affirming a jurisdictional extension to Guantanamo and the
applicability of habeas status for the petitioners jailed there, Justice
Stevens made clear that:

By the express terms of its agreements with Cuba, the United
States exercises “complete jurisdiction and control” over the
Guantanamo Bay Naval Base....[T]here is little reason to think
that Congress intended the geographical coverage of [the habeas
statute (28 U.S.C. § 2241)] to vary depending on the detainee’s
citizenship. Aliens held at the base, no less than American
citizens, are entitled to invoke the federal courts’ authority
under § 2241.'"

In the closing paragraphs, the Rasul majority led by Justice Stevens
acknowledged the petitioners’ other statutory entitlements to litigate
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under 28 U.S.C. §§ 1331 (the general federal question statute) and 1350
(the ATCA).""* That the U.S. justice system had traditionally been
accessible to non-resident foreigners was the underlying element driving
this consideration. Especially clear about the ATCA, the majority stated
that the law licensed any alien tort victims to bring forward grievances
before federal judges based on “the law of nations or a treaty of the
United States.”'"” Its employment was independent of the petitioners’
military custody status in the present case.

In Hamdi, the government defended its position with a catch-all
separation of powers rubric, calling for “a heavily circumscribed
[judicial] role” in abstaining from adjudicating individual detention cases
in today’s pressing national security conditions.''® U.S. courts, the
government contested, should be limited to reviewing nothing other than
the issue of a broader administrative detention system run in the context
of the post-9/11 global counter-terrorism era. Predicated on a line of
measured reasoning, Justice O’Connor, on behalf of the plurality,'”
nonetheless dismissed this executive position with firmness.

The plurality statement started by exploring the legality of Hamdi’s
executive detention per se and then went on to discuss what process was
owed to Hamdi to the extent that his detention was unchallengeable in
the legislative sense. Specifically, Justice O’Connor first discerned that
the placing of Hamdi in prison as a citizen enemy belligerent by the Bush
Administration had a valid le%al foundation in the Authorization for Use
of Military Force (AUMF)'" passed one week after the 9/11 attacks.
Irrespective of that legislative resolution empowering presidential use of
force in these extraordinary circumstances, the executive’s curtailment of
individual freedom was not without limitations.

By international law of war standards,'"” persons classed as prisoner
of war (POW) status holders were entitled to be speedily released and
repatriated by a sovereign captor the moment a state of armed hostilities
in which they were once actively involved came to a complete halt. In
some scenarios, POWs might be kept even longer in detention for crimes
they perpetrated after the closure of warfare. However, any
determinations to defer the release of POWs to their home countries must
be made in exceptional cases and verified by a competent and
independently instituted court in the capturing country. At any rate,
Justice O’Connor continued, locking away POWSs for indeterminate
periods was internationally barred and should be prevented in all
circumstances. So long as U.S. military action in Afghanistan was
proven to be still in progress against terrorist remnants, she nevertheless
believed that Hamdi’s custody would fall within the use of “necessary
and appropriate forces” as authorized to the president by the 2001
AUMF."
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Despite the legitimacy attached to the internment of enemy warriors,
Justice O’Connor said, “a state of war [was] not a blank check for the
President when it [came] to the rights of the Nation’s citizens.”'*' Absent
congressional suspension of habeas corpus privileges in cases of
rebellion or invasion pursuant to Article 1(9) of the Constitution,
petitioner Hamdi was entitled to attack his own military detention under
28 U.S.C. § 2241."2 On this statutory habeas basis, he was legally
anticipated to, at a minimum, have opportunities to submit before “an
impartial adjudicator” pertinent factual evidence in rebuttal of every
governmental charge made against him.'” Equally important, a judicial
assurance of due process application to a situation of this sort
outweighed any concerns of separation of powers and global terrorist
threats advanced by the government to get around judicial oversight.'**

Without due process of law secured for U.S. citizen Hamdi, who
allegedly joined enemy combatants on the Afghan battlefield, Justice
O’Connor visualized the ghastly consequences subsequent to the
breaking of that final constitutional bulwark would bring on the general
American public as a matter of time. In days to come, it was in all
likelihood to see the government arbitrarily intrude upon its people’s
basic personal freedom long safeguarded by the U.S. Constitution in the
easy subterfuge of various national security reasons. She soberly
maintained that:

[Aln unchecked system of detention carries the potential to
become a means for oppression and abuse of others who do not
present that sort of threat [to U.S. national security]....[W]e
reaffirm today the fundamental nature of a citizen’s right to be
free from involuntary confinement by his own government
without due process of law.

CRITIQUE

The study of detention and return cases raises a number of legal issues
that are methodically examined as follows: the domestic enforceability of
the Refugee Protocol, the Paquete Habana rationalization, the reach of
Protocol Article 33(1), and court procedural barriers.

The first question that arises is the legal force of the refugee treaty
within the United States. A set of grounds delineated subsequently leads
to the conclusion that Articles 3, 31(1), and 33(1) in the Refugee
Protocol do not couch legislative implementation as a must for their
municipal effectiveness. By their express terms, these provisions are
aimed at vitiating particularized misdeeds (discriminatory and punitive
detention as well as refoulement) on the part of States parties and
accordingly granting corresponding entitlements to individual treaty
refugees. Their self-executing substance has obtained solid recognition
from the United States’ political branches as well.
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During Senate deliberation on the Refugee Protocol, President
Johnson’s Administration appealed to climactic phrases such as “a
comprehensive Bill of Rights,” “humanitarian rights,” and “rights for
refugees” in its submitted statements.'*® The purport of those statements
was to depict the Protocol as a treaty with assertable substantive rights
designed to benefit asylum seekers as a whole. The administration
additionally underscored that the United States did not plan to amend
existing immigration laws on the Protocol’s adoption regardless of some
divergent aspects perceivable between the two. Instead, it convinced
senators that INS regulations would work flexibly to “implement” those
Protocol prescriptions not statutorily contained. The legislative history
relating to the 1980 Act further ascertained the direct power of the
Protocol when members of Congress remarked that the statute was not to
impose new international refugee standards in U.S. jurisdiction.'”” The
tenor of the Refugee Act was to revamp incoherent domestic refugee
laws and instruct immigration authorities to carry out the Protocol edicts
in a more faithful manner.

Beyond their self-operative essence, Articles 3, 31(1), and 33(1)
represent common precepts of humanity conceded as having customary
force by the world community, including various overseeing forums on
international and regional planes. Undoubtedly, treaty stipulations of this
fashion should have direct regulatory authority domestically and
supersede U.S. laws in the event of any inconsistency. There was no
ground for judges in detention and return cases'® to declare that only
through the Refugee Act could the Protocol provisions be (partially or
fully) actionable in U.S. courts and that the U.N. refugee treaty could
never alter or enlarge the text of immigration laws for implementation.

In addition to misrepresenting the power of the Protocol by means of
statutory clauses, Judge Richey in Gracey saw Protocol Article III as
importing a non-self-executing notion about Article 33(1). By its terms,
Article IIT does not touch on the self-executing issue in the least. It spells
out that treaty parties shall deposit with the U.N. Secretary General “the
laws and regulations which they may adopt” for the aim of treaty
application. Arguably, the Protocol’s domestic implementation clause
bears two explanations. It may merely address the question of formal
treaty ratification to some parties whose municipal legal systems call on
a particular transformation process before setting the treaty in motion
domestically.'” Alternatively, “the laws and regulations” in Article III
may refer to situations where the need for national legislation is certain
as to those non-self-executing provisions.'*

Moreover, antithetical to Judge Richey’s interpretation, the paucity
of procedures devised for refugee identification does not affect the self-
operative character of Article 33(1). In the opinion of the UNHCR, the
vesting of the Protocol’s protections need not hinge on a formal
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authentication of refugee status by a receiving country."' The existence
of objective conditions (flight from country of origin for a set of stated
reasons) will suffice to activate Article 33(1) for the good of vulnerable
refugees.

Lastly, Judge Spellmen’s validity thesis in support of the continual
INS disclaimer of parole petitions by Haitian migrants in Jean was
glaringly problematic. So were other analyzed cases showing
considerable judicial impassivity toward the open-ended imprisonment
that some groups of Mariel Cubans had complained of for years.
Specifically, the use of immigration detention has to be subject to certain
constraints in  international law."?  Admittedly, government
representatives sent to draft the Refugee Convention did enter into
serious discussions with regard to the permissibility of placing behind
bars unlawfully present refugees like excludable Haitians and Cubans in
order to facilitate identity confirmation.'*® But the Convention delegates
apparently had a more exacting scheme in mind. Beyond the few days
required for a status inquiry, ongoing incarceration was sustainable to the
limited extent that competent courts (Article 31(2)) or States parties
(Article 9) had solidly certified the existence of necessary and
exceptional scenarios. A close anatomy of Convention Article 32
vindicates this interpretive direction, because the Article designates not
only national security and public order grounds but also due process
guarantees as essentials for expelling a legally resident refugee from a
host country.

As already demonstrated in Chapter 5, an array of core human rights
treaties and customary international law alike accord a material weight to
due process of law in defending individual liberty interests against
arbitrary intrusion by national governments. A reiterated emphasis on the
value of due process and on the employment of detention as an exception
also appeared at the deliberating sessions of the international and
regional apparatuses. For instance, the U.N. Human Rights Committee,
the ECHR, the IACHR, and the UNHCR concurrently confuted the acts
of member States to justify their refugee detention practice by recourse
to domestic laws."”* Above all, the Human Rights Committee offered
insightful illumination in this aspect by pointing out that:

‘[Alrbitrary’ is not synonymous with ‘illegal’ and...the former
signifies more than the latter. It seems clear that, while an illegal
arrest or detention is almost always arbitrary, an arrest or
detention which is in accordance with law may nevertheless be
arbitrary. The Committee, therefore,...had adopted the
following definition: an arrest or detention is arbitrary if it is (a)
on grounds or in accordance with procedures other than those
established by law, or (b) under the provisions of a law the
purpose of which is incompatible with respect for the right to
liberty and security of person.
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In Rafael Ferrer-Mazorra as set out in Chapter 5, the IACHR had
on international law grounds strongly opposed the United States
resorting to its purportedly lawful executive regulations to incarcerate the
Cuban refugees, obviously far in excess of a reasonable time restriction.
The Commissioners furnished minute details in their published opinion
by condemning the U.S. wrongs for applying far-ranging immigration
custody to the unreturned Marielitos. Moreover, this misconduct was
perceived as falling under the generic meaning of arbitrary detention,
unyieldingly inhibited by the American Declaration. Even the U.S.
Supreme Court turned against administrative detention decisions, soberly
querying the appropriateness of consigning foreign nationals, be they
removable migrants or POWs, to l;)rison for a protracted stretch of years
without due judicial proceedings.'*®

Plainly, the INS exercise of parole denials against undocumented
Haitians and some Mariel Cubans, though pursuant to President
Reagan’s order or the INA, openly flouted individual liberty rights
recognized as fundamentally inviolable by the world community. These
detentions infringed international law because they had gone on
indeterminately in the absence of judicial endorsement. Employing
detention for deterrence purposes, despite its executive feature,
constituted one form of punishment squarely proscribed by Article
31(1)."7 It also failed to meet the necessary or exceptional criteria under
Articles 31(2) and 9, since the imprisoned asylees from Haiti and Cuba
were neither a security nor absconding risk to warrant incarceration.

As one of the refoulement-like acts, the use of custody by the INS to
particularly check the Haitian refugee flow into the United States marked
yet another infraction of Protocol Article 33(1)."*® More often than not,
the INS kept the Haitians in prison conditions so terrible and inhuman
that it in the end compelled them to voluntarily return to persecution. In
short, Judge Spellmen implausibly built his opinion in Jean on a
presidential directive, which in itself had already defied U.S. treaty vows
not to punitively confine refugees solely in consequence of their illicit
entry or presence. The same logic described above refuted and dispelled
the imprisonment assumption or the Paquete Habana fiat constructed
and favored by a set of inhospitable judges acting to the disadvantage of
Cuban parole applicants.

Next, it is unconvincing in several respects for adjudicators to
withhold paroles from the Mariel Cubans on the ground of the Paquete
Habana axiom. To begin with, the U.S. government is duty bound to
observe the customary norm against arbitrary detention because it has
never raised any voice of dissent during the formation and evolution of
that norm. Two cases in point swiftly appear—one being the lawsuit
before the ICJ over the Iranian hostage incident and the other the
enactment of foreign assistance laws.'* On these distinct occasions, the
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United States unreservedly castigated unwarranted liberty deprivations
committed by countries as one of the most flagrant offenses that could
hardly withstand scrutiny through the lens of international law. As
exhibited in Chapter 5, some relevant international provisions
encompassing a range of refugee safeguards were even approved of by
the political branches without setting any constraining terms. Further,
executive officials had ardently engaged in preparatory activities with a
view to bringing into being a U.N. Working Group on Arbitrary
Detention.'*’ For all of these reasons, the United States was not entitled
to dissociate itself from that customary bar unless a new rule taking on a
customary law or jus cogens attribute, not an executive or legislative act,
otherwise works to the opposite.'*!

Where fundamental rights and freedoms arise, the international
human rights regime additionally demands that the USA modify its
conduct of foreign relations.'** The international customary ban against
procedurally mistaken imprisonment bears a resemblance to municipal
due process of law. Much like the Fifth Amendment, the canon carries
unique significance in the securing of individual personal liberty from
sovereigns’ wrongful interference. It is a conception shared among a
great many countries, including the United States, and introduced into
major international instruments.'”® In the Human Rights Committee’s
commentary, the prohibition against arbitrary confinement was of
essential importance in the human rights sphere, though derogable in the
ICCPR.'"* This prohibition formed one of those customary norms that
States parties in any case should refrain from diminishing the force of in
domestic jurisdictions. To similar effect, other U.N. bodies, such as the
Working Group on Arbitrary Detention and the UNHCR deemed the
principle to be vital in guarding the physical freedom of refugees. On
that consideration, they pleaded with host countries for not disregarding
the necessity of limiting the use of detention both to a reasonable
duraltig)n and to certain compelling circumstances in accordance with the
law.

As one of the basic inherent human rights, this customary procedural
affirmation reaches to every individual alien regardless of their
nationality or immigration status in the United States. Assuredly, it
excludes the application of the Paquete Habana maxim in U.S. courts to
disaffirm the force of customary law. Further, premised on this tenuous
maxim, adjudicating judges were unable to make their dispositions so
sufficiently cogent as to obviate customary law contentions raised by
pro-refugee activists in Garcia-Mir, Alvarez-Mendez, Gisbert, and
Barrera-Echavarria. Not only is the maxim per se ambiguous and
unsettled, but it has constantly spurred a great debate among scholars as
to the accurate significance of “controlling executive or legislative
act.”'*® Resting on this unclear phrase stated in the Paquete Habana case
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as a rule of decision strictly disclosed how inadvisable judges were in
subordinating the effect of customary law to the political branches’
refugee detention system.

Third, the theme under examination concerns the legal compass of
Protocol Article 33(1). In spite of divided opinions around the term
“return (‘refouler’)” in Article 33(1), sources drawn from international
and municipal origins nevertheless have heightened the claim that its
coverage is not delimited geographically. A simple comparison of Article
33(1) with other Protocol provisions corroborates the rightness of this
thesis. It is shown that those provisions other than Article 33(1) set forth
refugees’ physical appearance or residence in a host country as a sine
qua non for the conferral of a string of concomitant rights, duties, and
benefits."*” Additionally, international organs have argued in concert that
Article 33(1)’s proscription on return governs beyond a country’s
territorial jurisdiction. In amicus briefs filed with U.S. courts, the
UNHCR submitted that:

The principle of non-refoulement applies irrespective of
whether the persons whom the principle is intended to protect
are within or outside a state’s territorial jurisdiction. The
obli%ilécion of non-refoulement arises wherever the government
acts.

Likewise, the Inter-American Commission decided against the
provincial Perception of Article 33(1) held by the Supreme Court in the
Sale case.'* It noted that the U.S. high-seas blocking program
functioned at variance with the Protocol’s non-refoulement dictate. So,
too, did the program default Article XXVII of the American Declaration,
for it simultaneously hindered Haitian migrants from seeking asylum
elsewhere. Even the United States had pledged to commit itself to the
extraterritoriality principle by formally writing it into a body of
presidential orders, INS guidelines, official statements, and U.S.-Haitian
and-Cuban bilateral accords. Far from being amenable to limitations on
the places where refugees are detected or on the number of asylees who
have escaped from their homelands, Article 33(1) rests its protector
exclusively on the nexus between individual refugees and a country of
refuge. It comes into play the very moment persons fearful of persecution
for treaty-specified reasons have departed from their homelands and are
taken into the custody of a receiving country.

In the studied return cases, the circumstances of political migrants in
exodus from Haiti and Cuba precisely met these conditions. They were
eligible for the rights invested in Article 33(1). The question of whether
they had entered into U.S. territorial jurisdiction was entirely not a
concern in this context. It was illogical to relate the legal status of
international waters and Guantanamo to the non-refoulement right
(Gracey, Baker, McNary/Sale, and Christopher). Turning Article 33(1)’s
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qualification on the ability of fleeing refugees to set foot in a host
country would undermine the highest objective enshrined in the Protocol:
to at the very least ensure fundamental rights and freedoms for
defenseless refugees in exigent need of international assistance.'™ As the
minimum standard of protection mandatorily due refugees, Protocol
Article 33(1) debarred judges from undertaking a restrictive, meandering
treaty reading (i.e., non-extraterritoriality) in deference to the executive
branch’s high-seas operations. Here, a brief reminder is in order
regarding the standing of the U.S. naval post stationed at Cuba’s
Guantanamo Bay. In the recent case of Rasul v. Bush referenced earlier,
the Supreme Court construed the pertinent lease treaties between the two
countries as expressly giving the United States authority to enforce
“complete jurisdiction and control,” yet without sovereign conveyance,
over that military zone."' Based on this Rasul holding, the Eleventh
Circuit decision in Christopher to renounce extension of its jurisdiction
to Guantanamo should be voided as a result.

Further, the law of customary international jurisprudence illustrated
in Chapter 5 has an instrumental role in resolving the return issue,
notwithstanding judges’ silence on its relevance throughout court review.
A number of grounds converged to argue that the United States could not
dodge its customary obligation not to conduct refoulement against
refugees at sea. The Refugee Protocol was endorsed without any
showing by the USA of a tendency to truncate the effect of Protocol
Article 33(1). By passing the 1980 Act, the government reaffirmed its
determination to bring domestic immigration practice in sync with
Article 33(1). It promised to apply the norm extraterritorially when
issuing a series of official announcements and bilateral pacts in
justification of its high-seas refugee arrangement. On several occasions,
the United States joined with the UNHCR in censuring Southeast Asian
countries and Britain for violating Article 33(1) by their relentless refusal
to provide harbor to boat people in flight from Laos and Vietnam.'”> As a
member of the UNHCR Executive Committee, the United States
consented to numerous opinions brought forth by the Committee
denoting the extraterritorial application of Article 33(1).">* Furthermore,
by espousing an OAS resolution intended to actualize the Cartagena
Declaration of 1984, U.S. administrative officials virtually admitted,
among other things, that the non-return principle extended outside of a
host country’s jurisdiction as a jus cogens norm.'>*

In short, the USA has long valued the fulfillment of non-refoulement
as crucial to itself and to other countries wherever its implementation is
required, including on the high seas. At no time had the government ever
engendered a single sign of remonstration against the norm and its all-
embracing coverage. Consequently, the customary norm against return
commits it not to deliver into the hands of persecutors a stream of
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refugees caught in international waters or detained at Guantanamo. The
need of the U.S. government honoring customary international norms on
which it has persistently agreed also finds full support in domestic legal
authorities. As the Restatement (Third) to the Foreign Relations Law of
the United States declares for the benefit of domestic judges, “[t]he
United States is bound by the international customary law of human
rights.”'>> Moreover, it has been a well-known doctrine of statutory
construction for over two centuries that federal law must not be
interpreted in a way that would conflict with customary law if any other
construction is fairly possible.'*®

Beyond the three topics with regard to treaty power in the United
States, the Paquete Habana rationale, and the reach of Protocol Article
33(1), the final critique concentrates on examining the validity of
procedural doctrines crafted by judges to stave off refugee litigation. The
criteria to establish standing and a political question are not recited here,
since Chapter 4 has treated the issue rather exhaustively. Briefly put, as
opposed to the government’s lack-of-standing argument, the Haitian and
Cuban litigants were the real party in interest. This was because court
challenges, if preponderating, would eventually bring back their physical
freedom lost to immigration authorities and foreclose their originally
ordained return to face human rights abuses. They had, in fact,
competently satisfied the constitutional “cases” or “controversies”
requirement of Article III, by demonstrating a material and evincible
injury, traceability, and redressability. Their claims to enjoy liberty and
non-refoulement therefore had doubtless fallen securely within the
Protocol’s zone of interests.

On the other hand, counseling groups like the HRC had the ability to
contest the executive interception scheme in their own right and on
behalf of those high-seas refugees who personally could not lodge their
grievances and enter appearances in U.S. courts. The organizational
parties had undergone a degree of actual harm in that, by operating
forced repatriation, the government had impaired their First Amendment
rights to association with their refugee clients and, as far as their
individual members went, to act as lawyers for those refugees.
Prospective injunctive relief would definitely have removed the alleged
damage in a rapid manner.

Prudentially, the plaintiff organizations also properly asserted the
interdictees’ legal rights. There was a special relationship between them
and the third-party refugees, since hearing the former’s complaint would
touch on the non-return interests of the latter. In addition, legislators’
remarks concerning the Refugee Protocol and the 1980 Act included
frequent references to the role of advocacy groups in assisting refugee
problems.”” Hence, it was incontrovertible to maintain that the First
Amendment cause of action filed by the group parties to the litigation
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was closely interwoven with the purpose and thus zone of interests of the
Protocol. By this analysis, the refugee interest groups indeed had
standing in their organizational capacities. Despite the factual situations
being identical, judges came to differing conclusions on whether the
HRC and its members might represent themselves and high-seas
interdictees in return challenges. Manifestly, the key to such widely
varying outcomes had less to do with how substantive organizational
impairments might be proven in connection with government return
actions. Rather, it was contingent on how judges themselves envisaged
the due role of the courts in the separation of powers system.'*® Without
a doubt, advocacy groups, as compared with individual alien asylees, had
possessed far more expertise and financial resources to address
themselves to the often protracted court battles against government
wrongdoing. The lack-of-standing doctrine relied on by restraint judges
(Bork and Buckley in Gracey) thereby effectively thwarted the
opportunity of these liberal NGOs to seek justice for a group of wretched
and helpless refugees, intercepted at sea on their way to finding
sanctuary in the United States or elsewhere.

As for the justiciability test, the self-executing nature of Articles
31(1) and 33(1) easily nullified the government’s political question
proffer made to exclude judicial review in detention and return cases. A
breakdown based on the six factors in the case of Baker v. Carr provides
substantial support for this result as well. Nowhere was there any
constitutional edict for the plenary power thesis in the fields of detention
and return. On the contrary, federal courts had the legitimate power to
remedy Protocol-related breaches under Article III of the Constitution
and 28 U.S.C. §§ 2241 and 1331 (habeas corpus and federal question
clauses). Further, the courts might germinate such treaty jurisdiction
from the Administrative Procedure Act (APA) (5 U.S.C. §702)."* To be
more specific, the Supremacy Clause rendered the United States bound
by Articles 31(1) and 33(1) as a matter of federal law. Within this
context, the aggrieved Haitians and Cubans might assert a right of action
under the APA for injunctive and declaratory relief since they suffered a
legal wrong due to the frustration by federal agencies of those treaty
provisions.

In addition, it was never a difficult task to follow the Protocol
standards in elucidating for adjudication the notions of liberty and non-
refoulement. True, the Refugee Convention and its Protocol said nothing
about arbitrariness and refugee screening procedures. In return cases,
however, the objectively-perceived conditions of calamities rampant in a
refugee’s homeland normally would be enough to trigger the operation
of a non-refoulement system. In the alternative, at least the suggestions
of the 1979 UNHCR Handbook on Procedures and Criteria for
Determining Refugee Status, notably teeming with the Office’s
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aggregated experience and national practice, might provide informative
guidelines for this purpose. Equally momentous, a body of related
international opinions could help calibrate whether INS parole
dismissals, although pursuant to executive directives, stood to reason.
Moreover, the fact that executive and legislative authorities on a number
of occasions had categorically countenanced due process and non-
refoulement norms cleared the way for judicial investigation into the
realms of parole and return. It eliminated concerns over the possibility of
clashing with the remaining four elements of Baker v. Carr (policy
determinations, lack of due respect, a deviation from political decisions
already made, and political embarrassment). Lastly, the government was
misleading by arguing no showing of prejudice in Garcia-Mir, since the
procedural deficiencies at bar had demonstrably caused a grave harm to
the physical liberty of Cuban detainees.

Overall, domestic courts ordinarily endorsed the Supreme Court’s
plenary power doctrine'® in the refugee domain. Unfavorable judges,
however, did not depend on an all-inclusive plenary title to strike down
international refugee standards. Rather, two subdivided procedural and
substantive approaches stood out.

Some judges advocated a political solution by looking to procedural
barricades such as the political question doctrine and a lack of standing
to abstain from hearing the merits of international claims. Others elected
to review executive practices in the areas of detention and return, but
ended up invoking a range of doctrinal grounds in support of the position
of the political branches on refugee treatment. The non-self-executing
postulate or the narrow treaty construction in many instances offered a
handy pretense to discard complaints founded on the Refugee Protocol
and other applicable treaties. Besides the foregoing impediments
variously laid out in U.S. courts to disprove treaty law, it was not
atypical for judges to aver a dearth of telling evidence or to rely on the
Paquete Habana language to override customary international claims
brought forward by refugees administratively confined in U.S. prisons.

Since mandatory detention under the I[IRIRA remains in full force, it
is a matter of time before domestic courts apply the last-in-time rule
against the international prohibition on punitive confinement of refugees.
The doctrine is also likely to control in negative decisions on returns,
where judges consider that the statutory withholding (now called
removal) system is not intended to grant extraterritorial application and
takes precedence over Article 33(1) of the 1967 Refugee Protocol. All of
these detention and return criteria have become all the more stringent
with the advent of the USA PATRIOT Act, which allows INS (now
USCIS) officials to screen out potentially genuine treaty refugees based
on the undefined penumbras of its terrorism provisions.
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Conclusion

In the current Westphalian system where the genesis of a global central
government lies far beyond our prediction, municipal courts likely will
continue to assume a preeminent role in steering the world toward the
idea of global justice. As the principal domestic legal arbiters installed
with enforcement authority, they are in a better position to facilitate the
pace of internalization through decision making based on or informed by
universal human rights standards. Meanwhile, the contribution of
transnational civic NGOs and individual activists to this wave of legal
globalization should not be underestimated. In particular, the arrival of
the electronic information era has brought some revolutionary
campaigning reforms to the human rights movement. Thanks to
advanced communication techniques, message transmission and resource
mobilization between human rights advocates can be sped up and
diffused on a far-flung scale across the globe. Indeed, the momentum
that human rights defenders are now capable of generating toward the
goal of globalization is far more potent than in the early post-war years,
when individual rights matters drew on urgent worldwide concerns and
were codified into the U.N. Charter and the Universal Declaration .

This book employed Professor Almond’s functional framework to
describe how human rights activists made use of distinct international
fora and domestic courts in an effort to make U.S. death penalty and
refugee policies comply with international law. Among the cases
specifically surveyed (juvenile capital punishment, consular default,
prolonged detention, and refoulement), consular litigation strikingly
displays an exemplary illustration of how global civic advocacy for
human rights took shape and proliferated into full blossom. Campaigners
from different countries transcended the orthodox conception of national
territorial bounds and united with each other in the course of debunking
and righting the U.S. omissions of consular treaty-accorded benefits to
death-sentenced foreigners. Besides a functional depiction of
legal/political/social activities connected with those four key issues, the
legalistic model is further introduced in the midst of proceeding with
policy making/implementation/adjudication in U.S. courts. The gist of
this design is to ascertain whether simple neutral laws represented the
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single most important elements responsible for judges’ voting outcomes.
In the final analysis, from a functional angle, this study gauges to what
extent NGOs and individual activists came off satisfactorily in engaging
U.S. judges and other individuals in the global justice process through
the strength of death penalty and refugee litigation.

THE LEGAL MODEL
Overview of Qualitative Findings

The Death Penalty Cases

In the arena of the death penalty, the ideas of dualism and federalism
conspicuously penetrated the thinking of U.S. judges averse to
international law, in stark opposition to pure incorporation embraced by
monist judges or indirect incorporation adopted by reconciling dualist
judges. Prior to the ratification of the ICCPR by the United States,
dualist judges conventionally responded to human rights activists’
customary law arguments by articulating the pertinence of cultural
relativism. Pursuant to that postulation, Americans’ vision of societal
decency, rather than foreign practice, was the sole legitimate indicator to
measure the constitutionality of states’ policy in executing juvenile
offenders. This outlook was unreservedly projected in the opinions of the
Thompson dissenters and the Stanford majority. In challenge to the
Thompson and Stanford cases, human rights activists regularly invoked
the Roach and Pinkerton ruling entered by the Inter-American
Commission (finding a regional jus cogens norm against the execution
of child offenders). Yet, their arguments structured on the hemispheric
human rights mechanism’s decision barely stirred any discussion among
Supreme Court justices, including those willingly upholding the utility of
foreign sources for a constitutional reading. In the post-ICCPR approval
and pre-Roper decision era, the Senate reservation to Covenant Article
6(5) quickly became an oft-quoted basis for adjudicators to overrule a
sequence of appeals made to exempt convicted persons aged 16 or 17
from capital punishment. Classified in this category are the principal
opinions in Domingues, Beasley/Beazley, Ex parte Pressley, Ex parte
Burgess, Wynn, Ex parte Carroll, Servin, Hain, and Villarreal. At the
same time, the procedural default rule emerged in Beasley/Beazley as one
of the underlying grounds for federal trial and appellate judges to
disclaim the application of the ICCPR. In addition to backing the Senate
reservation, the three-judge panel from the Tenth Circuit rested its
dismissal of the ICCPR claim in Hain v. Gibson on the Senate’s non-
self-executing treaty declaration. Further, the panel rebuffed the binding
force of a jus cogens norm in rectifying U.S. policy on the juvenile death
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penalty, instructing that only the other coordinate branches had the
authority to decide its enforceability within the United States. The Dycus
Court likewise disallowed a claim based on the ICCPR and jus cogens.

In disregard of the Senate reservation and, implicitly, the non-self-
executing declaration to the U.N. Covenant, two dissenters from the
Nevada Supreme Court (Justices Charles E. Springer and Robert E.
Rose) affirmatively argued for the value of Article 6(5) to vacate
Nevada’s death sentence against Michael Domingues. Concurring with
the Servin majority that reversed the death sentence of 16-year-old
Robert Paul Servin on evidential and mitigating grounds, Justice Rose
declined to confute the authority of the Senate reservation over ICCPR
Article 6(5). Rather, scholarly opinions and international practice against
the juvenile death penalty compelled him to accept the governance of
customary international law. In some sense, a pervasive outcry against
the juvenile death penalty by the contemporary global community
resulted in dissenting Justice Stevens’ suggestion that Patterson be
licensed a rechearing on the merits. More significantly still, the
atmosphere of global opinion, among other factors, ultimately prodded
justices in Simmons/Roper to commute Simmons’ death sentence to life
without parole and to end the longstanding institution of the juvenile
death penalty.

Turning to consular rights petitions, there was a general indication
by a number of judges that the disputed clauses of the Vienna
Convention were self-executing. However, this consensus nowhere lent
itself to warranting the awarding of remedies to foreign citizens confined
on death row absent proper consular rights advice. Rather, under the
doctrine of federalism, hostile judges derivatively crafted a spectrum of
procedural reasons such as procedural default, lack of prejudice, the last-
in-time rule, and sovereign or state immunity to preclude relief founded
on consular treaties and the ICJ’s provisional or substantive decisions.
On several occasions, judges with dualist convictions regarded the
consular treaty rights at bar to be inoperable in U.S. courts (Loza,
Paraguay, Kasi, Flores, Reyes-Camarena, Bell, Medellin, and Plata). In
essence, the synopsis of the controversy in consular cases implicated
procedural defects that originated from states’ neglect to swiftly apprise
alien arrestees of their consular access and notification rights through
law enforcement personnel. This same factual situation clarifies why the
federalist notion of revering states’ rights in the management of criminal
justice oftentimes left consular wrongs untouched, regardless of the clear
realization by most courts that consular treaty causes are actionable in
U.S. courts. Contrastingly, amicable judges as shown in Chapter 4
soberly took issue with the viability of federalism and dualism in the
context of consular rights disputes. Due process, prejudice, reciprocity,
the ICJ’s LaGrand judgment, and treaty duties under the Supremacy
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Clause individually or collectively served as chief components
stimulating their election to retrospectively amend the unfair trials
inflicted on aliens receiving death sentences without knowledge of their
consular treaty rights.

The Refugee Cases

Alongside dualism, the plenary power theory periodically surfaced to
command the construction of numerous judges during deliberations on
detention and return actions pressed by Haitian and Cuban migrants in
flight from their domestic oppressors. Based on that theory, the
regulation of immigration affairs was deemed totally inappropriate for
judicial review. As such, the destinies of those asylum seekers to gain
safe haven on U.S. soil must be resigned to political determinations of
the executive branch and Congress. In detention litigation, Judge Carter
in Bertrand (approaching monism) and the Second Circuit majority in
Bertrand and Judge Spellmen in Jean (dualism) did share a joint
viewpoint on treaty power. They contended that the contours of the
Refugee Protocol in U.S. jurisprudence needed to be mapped out
according to nothing else but statutory intent. The two camps
nevertheless widely differed from each other in their final judgments on
the validity of Protocol Articles 3 and 31(1) to address the INS infliction
of racially discriminatory punitive confinement on excludable Haitians.
In grappling with the liberty interests of imprisoned Cuban refugees, trial
and circuit judges in Rodriguez-Fernandez patently supported customary
international law as a rule of decision or as a source to foster
constitutional understanding. On the contrary, the Paquete Habana
language, initially adduced by Judge Shoob to override Garcia-Mir,
routinely acted as an axiomatic principle for many other courts to
sanction incarcerating certain categories of the Mariel Cubans
indefinitely, to the exclusion of customary legal governance.

In return cases, a great proportion of judges registered full
cognizance of a statutory reference to Article 33(1) of the Refugee
Protocol. In spite of that appreciation, they took no exception to the
executive refoulement program against a host of Haitian and Cuban
asylees blocked at sea or housed at the Guantanamo camps. Here, non-
extraterritoriality was the backbone principle behind their adverse
judgments. In two other instances, judges simply brushed aside the
Protocol-based arguments on the procedural grounds of a lack of
standing (circuit Judge Bork and concurrer Buckley in Gracey) and the
political question doctrine (Justice Thomas in Baker). In comparison, a
minority of activist judges looked to essentially the same legal authority
as that used by the submissive judges as interpretive guidelines. In the
end, a salient discrepancy happened between the two groups, with the
activist judges insisting on the self-executing force of Article 33(1) and
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its extraterritorial coverage to asylum seekers picked up by the Coast
Guard in international waters.

Summary

Not every reviewing judge assented to the legality of the Senate
reservation truncating the right to life of child offenders under ICCPR
Article 6(5). Pivotally, some serviceable votes cast in detention and
return cases were ascribable to the congressional assimilation of refugee
treaty protections into the Refugee Act (district Judge Carter in Bertrand
and circuit Judges Pratt and Newman in McNary/Sale). But in a number
of return cases, this assimilationist attitude did not provide a panoramic
view of the decision-making preferences of several other judges. Rather,
these judges appeared more amenable to parsing Protocol Article 33(1)
extraterritorially from a monist perspective, although the drafting history
of the 1980 Act remained one of the vital parameters in their
methodological investigations. On rare occasions, the opinions of
academics and amici regarding a national practical trend toward
abolitionism and the proscription of customary international law against
juvenile capital punishment effectively prompted judges to uphold the
discontinuation of the juvenile death sentences at bar (Thompson
plurality, Stanford dissent, Servin concurrence, and Simmons/Roper
majority). So too was the case in Rodriguez-Fernandez, which set a
Marielito free from protracted imprisonment through reference to the
customary precept prohibiting arbitrary detention. Despite a poor record
of judicial sensitivity to international tribunal opinions in the USA, the
World Court’s decision in LaGrand exerted some measure of influence
on the voting choices of two judges in consular cases (a dissenter in Issa
and District Judge Coar in Madey).

In antithesis, a wide judicial recognition of the consular information
standard as self-executing did not categorically lead to rulings that were
sympathetic to foreign death inmates in consular rights appeals.
Moreover, regulatory and statutory incorporations of consular and non-
return treaty provisions and international customary prescriptions served
little purpose in scoring the victories eagerly pursued by human rights
litigators. Instead, unfriendly judges were usually capable of utilizing
diverse justifications to hamstring the carrying out of these international
norms. As presented in Chapter 2, the refusal by the U.S. bench to
exercise ATCA-based jurisdiction was almost certain whenever
executive officials intervened in the form of a statement of interest, an
advisory letter, or an amicus brief. The same held true in
Breard/Paraguay, where the Solicitor General’s opinion critically
catalyzed the Supreme Court to endorse the prerogative of Virginia to
determine whether or not to stay the execution pending the final ICJ
judgment. Analogously, the Solicitor General’s statement in Domingues
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resulted in a dismissal by the federal high court without looking into the
legitimacy of the Senate reservation to Covenant Article 6(5).

Largely, not all reviewing judges paid attention to customary or
peremptory law claims raised by human rights activists in legal
challenges against capital punishment and refugee treatment. The
articulation of the force of the customary law or jus cogens in
Domingues, Beasley/Beazley, Servin, Hain, and Dycus contributed to
three courts ruling on these issues. Two repudiated jus cogens (the Hain
majority from the Tenth Circuit and en banc justices of the Mississippi
Supreme Court in Dycus) and one resulted in a favorable response to
international customary law in the concurrence (Justice Rose from the
Nevada Supreme Court in Servin). No U.S. judges spoke of the
applicability of customary or peremptory principles in consular and
return cases. In several instances, judges that examined detention cases
struck down the power of customary law under cultural relativism or the
Paquete Habana formula. Notwithstanding refugee treatment being
inextricably associated with the formulation of U.S. foreign policy, the
vast majority of judges did not immediately reject detention and return
cases on procedural grounds. They proceeded to consider cases on the
merits, but the results were disproportionately lopsided toward the
administrative political attitude. In effect, procedural encumbrances
erected by judges have occurred far more constantly in consular cases,
and this result may be attributable to the concept of federalism reigning
in U.S. courts.

Overview of Quantitative Findings

The data elicited from Tables 4.1 and 4.4 subverted the hypothesis set up
in Chapter 4 that judges on the U.S. bench are susceptible to domestic
law in the area of juvenile death sentencing, but to international law in
the area of the right to consular information. Instead, it demonstrates that
there was no significant distinction between judicial voting preferences
in these two categories of cases. A large number of judges that heard
juvenile and consular petitions were antipathetic to the employment of
international law. Further, the figures in Tables 6.1 to 6.3 provide little to
verify the rightness of the assumptions that judges ordinarily think more
of international refugee law in return cases than in detention cases and
that international law is likely to be more influential in refugee litigation
than in the context of condemned prisoners. This is so because the
number of “Unknown” judges in Tables 6.1 and 6.3 could potentially
change the statistical outcomes derived from those tables. In spite of
telling us nothing about the types of cases that most readily obtained
international law-based judgments or their comparative litigation
advantages, the statistics in Tables 6.1 to 6.3 at least reveal that U.S.
judges had a high tendency to find no merit in international normative
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criteria. It had nothing to do with whether they took up detention/return
cases or death penalty/refugee cases.

The Irrelevance of the Legal Model

At first blush, the legal model seems to account competently for the
success and failure of capital punishment and refugee actions in the
United States, since judges’ opinions cannot actually deviate from the
perimeter of municipal or international jurisprudence. In fact, the
preceding legalistic probe helps identify a series of doctrinal rationales
on which judges depended to accept or reject international human rights
law. By means of statistical computation, this legal study also plainly
presents the ratio of pro and con judges coping with selected death
penalty and refugee cases.

Yet, unlike what Judge Robert H. Bork anticipates in the Tempting
of America, a careful evaluation of court rulings in death penalty and
refugee spheres unmasks a new and unintended reality. There are
indications that judges’ attitudes, rather than a body of neutral laws, to a
great likelihood constitute contributing factors in bringing about the wins
or losses in international human rights litigation. As canvassed in
Chapters 4 and 6, the legal paradigm is out of place in search of case
outcomes because it is unable to untangle the conundrum of why judges
were so often split in dealing with the disposition of capital punishment
and refugee questions. For instance, in Valdez v. Oklahoma (2002),
judges sitting on the Oklahoma Court of Criminal Appeals were
wrangling over whether to order a new sentencing hearing for a death-
sentenced Mexican national. On some points, such as that the claim
based on the ICJ decision in LaGrand was procedurally defaulted, they
were indeed in complete agreement. Yet, the majority after all decided
beneficially to Valdez on a prejudice finding which in its view overcame
the default while, in addition to finding a procedural default with the
majority, the partially dissenting judge both invoked the doctrine of res
judicata and applied a more stringent prejudice test in order to vote
against resentencing.

Besides its inability to delineate the difference of court opinions on
capital punishment and refugee issues, the legal-centered analysis fails to
delve into the root causes that are essentially accountable for the research
results in this work: (1) U.S. judges were no less responsive to
international law in juvenile death penalty cases than in consular cases;
and (2) municipal jurisprudence overwhelmingly impacted the decision-
making processes in all four types of cases investigated in this book—
death penalty (juvenile and consular) and refugees (detention and return).
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FUNCTIONALISM

The statistics in Table 6-3 unveil that human rights activists have thus far
not reaped a substantial payoff in leading the U.S. judiciary into the
globalization enterprise: fully three-quarters or more of adjudicators
strenuously withstood international law claims in capital and refugee
cases. However, based on the functional hypothesis constructed in
Chapter 4, this book presumes that, by gradually educating judges
through human rights litigation about the application of international
law, NGOs and individual advocates may hope in the long run to
undercut the mainstream forces of unilateralism and dualism in the
United States.

The Findings

Predicated on case review and the data in Appendix I and Tables 4.1,
4.4, and 6.1 to 6.3, this study attempts to appraise the extent to which
human rights advocates working in the death penalty and refugee
litigation movement were able to engross the U.S. bench in the vision of
global justice and enlist other like-minded activists. Through the research
methods recounted in Chapter 4, two forms of legal and social
integration advanced by human rights campaigners were respectively
evaluated in the process of Almond’s functional activities: socialization
and policy making/implementation/adjudication (legal) and recruitment
and articulation/aggregation (social). Notably, in the modern world, it is
no longer possible to define the concept of social integration purely in
consonance with U.S. territorial confines. Rather, integration of that kind
usually takes on some transnational import. Group and individual
advocates are now far more prone to make common cause with one
another across national borders in their campaigning operations, owing
to the advances of technological communication and the soaring global
awareness of individual rights protections.

Legal Integration

Socialization—After a more than two-decades-long drive to secure the
well-being of condemned youths and foreign nationals as well as Haitian
and Cuban refugees, human rights fighters have not won over a
considerable number of U.S. judges to accede to their espoused
international legal positions. As indicated in Table 6.3, in juvenile and
consular cases, slightly less than one-sixth of judges (28/155) ruled at
least once in favor of international law in response to advocacy by
human rights defenders in U.S. courts. Among those designated into this
category, an indirect approach to international law was supported by 13
justices: Stevens, Brennan, Marshall, and Blackmun (Thompson plurality
and Stanford dissent); Stevens, Ginsberg, and Breyer (Patterson dissent);
Stith and concurrers White, Wolff, and Teitelman (Simmons); and
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Breyer, Ginsberg, Kennedy, Souter, and Stevens as well as dissenter
O’Connor (Roper). In addition, 17 reviewing judges and justices,
including Springer and Rose (Domingues dissents), Rose (Servin
concurrence), and dissenters Breyer and Stevens in the consular case of
Torres v. Mullin, opined that the ICCPR or customary international law
or the Vienna Consular Convention were directly enforceable in U.S.
courts without the need of legislative implementing acts.

In Table 6.3, 67 judges passed judgments on the controversial
refugee issues challenged by human rights activists, but roughly one-
seventh of them (9/67) acted answerably to international standards
prohibiting arbitrary detention and refoulement. Four judges embraced a
pure direct incorporation approach to international law (Rogers in
Rodriguez-Fernandez, Atkins and Eleventh Circuit dissenter Hatchett in
Baker, Atkins in Christopher, and Supreme Court dissenter Blackmun in
Sale). Two relied on international law as an ancillary instrument to aid in
constitutional construction (Logan and Doyle in Rodriguez-Fernandez).
Along the socialization continuum, Carter (Bertrand) and Pratt and
concurrer Newman (McNary) are placed in between these two groupings,
given that they upheld the self-executing power of the Refugee Protocol
only after discovering the existence of a legislative imprimatur in the
Refugee Act.

Briefly, 17 U.S. judges and justices perceived international law as

having a readily binding effect in capital cases without condition, while
three judges and one justice took that position in refugee cases. In total,
18.06% of judges (28/155) backed international death penalty and
consular criteria and 13.43% (9/67) international refugee law. In these
two sets of findings, the judicial integration into legal globalization
promoted by human rights litigators appeared to have no significant
success in the realms of the death penalty and refugees, given that over
76% of adjudicators in those two realms spurned the relevance of
international law to case considerations.
Policy Making/Implementation/Adjudication—Let us take another look
at Table 6-3. Judges who at least once consented to international capital
punishment and consular rights principles accounted for 18.06%
(28/155) of all participating judges, while those voting to the contrary
comprised 80.00% (124/155). In refugee litigation, 13.43% (9/67) of
sitting judges approved of international legal contentions put forward by
Haitian and Cuban migrants, but 76.12% (51/67) did not. In these two
categories of legal actions, belief in judicial restraint wielded
preponderant force over judges’ ultimate decision-making behavior.

Social Integration

Recruitment—As Appendix 1 describes, human rights activists
prominently enlarged the range of their collaborators in their anti-death
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penalty and pro-consular and refugee rights campaigns from the 1980s to
the present. Beginning in 1986, in the Roach petition to the U.S. courts,
there were three attorneys seeking to implement the precautionary
measures issued by the Inter-American Commission. Further, two
representing attorneys and three amici NGOs (counseled by 13 activists)
immersed themselves in the defense task in the 1988 Thompson case by
arguing customary law enforcement. Once more, in 1989, nearly the
same composites from the Thompson team in Stanford renewed their
attack on the state practice of juvenile death sentencing at the federal
Supreme Court. The reverberations from a line of appeals in Furman,
Gregg, Roach, Thompson, and Stanford" nonetheless have slowly spread
in the human rights community. Not until 1998 did the Domingues
appeal bring international capital punishment standards back to the
attention of the courthouse, in challenge of states’ entrenched juvenile
capital schemes.” The juvenile death penalty became one of the few
coordinated litmus tests inaugurated by human rights activists pursuant
to the ICCPR and a peremptory rule of customary law, following U.S.
ratification of the Covenant on 2 April 1992.° Afterward, the same
international norms were recurrently resorted to on a defensive or
offensive basis. The unceasing assimilation and expansion of fresh ranks
of local or cross-boarder rights advocates continued throughout a train of
cases from Beasley/Beazley, Ex parte Pressley, Ex parte Burgess, Wynn,
Ex parte Carroll, Servin, Hain, Patterson, In re Kevin Nigel Stanford,
Villarreal, Simmons/Roper, Williams to Dycus, all brought between 1999
and 1 March 2005 when the entirety of the state juvenile death penalty
mechanism was declared unconstitutional by the U.S. Supreme Court.
Transnational civic involvement was particularly conspicuous in the
consular rights movement. Its development exhibits how a few original
case trailblazers eventually generated formidable influence by
marshalling an international network of NGOs and individual supporters
to vocalize the consular interests of death-sentenced foreigners and their
home countries in U.S. courts. At the time that the Faulder appeal was
filed with the federal courts in 1992/1993,* defense attorney Sandra L.
Babcock and amicus counsel for Canada (Marjorie A. Meyers) were
virtually the only advocates pioneering challenges to consular treaty
transgressions in the courtroom. Yet, due to the untiring efforts by legal
originators like Sandra L. Babcock, Robert F. Brooks, William H.
Wright, and Al coordinator Mark Warren to publicize cases and organize
synergy with other advocacy groups and activists, this type of consular
rights defense has gradually been transformed into today’s fully-
developed global concern. The gathering campaign momentum even
incited the submission of a number of noted cases in regional and
international forums by harmed foreign governments and individual
prisoners, challenging the violation of their consular treaty rights. In
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addition to Faulder, some 25 other kindred appeals® were instituted in
U.S. capital cases related to foreign nationals sentenced to death absent
consular rights notification, with more than 200 activists acting in the
roles of defense attorneys, amicus supporters, or out-of-court lobbyists to
reinforce these consular undertakings.

In the refugee field, from 1980 until 1995, 10 cases were entered
against the U.S. executive’s purportedly illicit detention system directed
at undocumented Haitians and Marielitos with mental illness or criminal
pedigrees. At the outset, no more than three defense attorneys and four
amicus NGOs (counseled by eight activists) were committed to the
Rodriguez-Fernandez litigation. As time went on, an additional 27 lead
attorneys in combination with at least six amicus NGOs and one law
school clinic became involved over the course of other nine detention
cases. Regarding return litigation, Gracey opened the chapter for human
rights activists to begin disputing the lawfulness in U.S. courts of the
administrations’ high-seas interdiction program. Two representing
lawyers and one NGO (three activists) as well as two amicus NGOs (four
activists), alongside the amicus UNHCR, worked on behalf of Gracey.
The driving force to query the involuntary return of intercepted political
migrants hit its all-time high when the McNary/Sale case was fought all
the way to the U.S. Supreme Court during 1992/1993. Throughout that
legal battle, three defense lawyers and three NGOs (five representatives)
as well as one law school clinic, together with the amicus UNHCR and
roughly 32 amicus NGOs with numerous activist members and
cooperating lawyers, stood up in unison for the treaty-based rights of
Haitian boat people not to face refoulement into the blood-stained hands
of their persecutors.

Of the cases reviewed in this book, a conservative estimate of
hundreds lawyers and amicus NGOs, coupled with still more individual
activists and law school professors, urged U.S. judges to redress juvenile
or consular grievances in accordance with universally accepted rules.
Further, a company of 17 Nobel Peace Laureates and in excess of 60
foreign countries as amici or party plaintiffs joined the rank and file of
pro-rights crusaders, lambasting the U.S. government for its reiterative
violations of international law in juvenile and consular domains. And
yet, all of these enumerated figures do not incorporate the unknown
numbers of other activists who equally deserve their share of credit for
being devoted to an array of non-litigation jobs indispensable to
campaign promotion and success. For example, this set of zealous
activists might expend their full efforts at fundraising, staging
demonstrations, or lobbying political elites in domestic agencies or
beyond. The same account applies with equal force to the refugee
detention and return cases surveyed in this work, where not fewer than
50 chief attorneys and 36 amicus NGOs litigated from international
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jurisprudential perspectives. Taken altogether, there can be little doubt
that over time human rights activists have shown remarkable mobilizing
capabilities in the process of fostering the value of international death
penalty and refugee criteria for use in U.S. court decisions.
Articulation/Aggregation—Besides In re Kevin Nigel Stanford and
Williams v. Texas, human rights defenders on 15 occasions from 1986 to
2005 strove through litigation to relieve American youngsters from
confinement on death row in the United States. On the consular rights
issue, appeals lodged for condemned foreigners swelled to several
dozens within the span of 1996 to 2004. Likewise, in order to assail the
ill-treatment by the INS of asylum seekers from Haiti and Cuba, human
rights activists converted their fervent protests into a series of legal briefs
and amicus statements submitted to U.S. courts. Ten detention and four
return cases were engendered between 1980 and 1995. In all, the
launching of these capital and refugee cases, accompanied with plenty of
briefings by amici, is emblematic of human rights activists’ unswerving
endeavors over the past 24 years to speak for the implementation of
international law to be taken earnestly by the U.S. bench with a strong
and united voice.

Summary

While not without their weaknesses and limitations, the testing schemas
based on a limited number of studied cases provide us with a rough
overview of the performance of human rights activists in the advocacy of
international justice. In the more than two decades since the first capital
appeals and refugee actions examined in this book were waged in U.S.
courts and elsewhere, rights advocates have not propitiously integrated
many dualist American judges into a bourgeoning globalized legal
system. Presently, it is difficult to make a credible forecast about the
long-term effect of their litigation mission in U.S. courts. The indication
that judges’ attitudes are the prime factor in the outcomes of international
human rights litigation, however, offers a heartening sign that the power
of dualism in U.S. courts may be progressively toned down by means of
education from one generation to another.

SUGGESTED STRATEGIES AND FUTURE RESEARCH

The cautionary tale of the League of Nations clearly illustrates that the
functioning of any international organizational institution is doomed in
the absence of the energetic participation of major powers like the United
States. This theorem equally addresses the case of the global justice
system currently propelled by human rights activists. As the principal
domestic law enforcer, the American judiciary would shoulder an
enormous burden in thrusting the United States into this legal
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globalization movement. Yet, given that the concept of dualism has been
predominant in U.S. courts, the prospective fate of the emerging global
legal regime is thereby intimately contingent on whether or not human
rights activists are able to fulfill their mission to effectively ingrain
support of international jurisprudence in the U.S. judiciary. Learning
how to successfully cultivate a culture of monism in the United States is
of profound significance in another positive sense, since it could then
frequently and usefully enlighten other advocates in Third World
countries to follow that example in bettering their own domestic human
rights records.

Given the penchant of most U.S. judges to exclude the power of
international law and the prospect of Senate non-self-executing
declarations annexed to several core rights treaties to further foment this
dualist mood, it seems inadvisable for now to preach a pure
incorporation approach to the problem. Insisting on direct incorporation
of international human rights standards is bound to create some daunting
obstacles to litigation. U.S. judges typically embedded in dualist
environments and complacent of constitutional rights guarantees usually
dismiss the monist formula of attaching enforceable significance to
international law domestically. Repeated efforts by human rights activists
to achieve direct incorporation would inevitably result in generating
deleterious precedents to hamper future litigation, or would simply
agitate hostile judges into dismissing the legal actions on the ground of
frivolous claims.

By skillfully invoking treaties on a defensive basis rather than as
cause of action (as has been proposed by, among others, Professors
Connie de la Vega and Jordan J. Paust), human rights vindicators can
diminish the likelihood of encountering court reliance on Senate
declarations to overrule international claims.® On top of that, this
minimum permissible court strategy of using international law to
complement domestic law interpretation enables advocates to socialize
not merely monist judges but also dualists who are ready to come to
terms with the monist posture when handling cases of rights violations.
So long as the latter eclectically look for international standards to assist
with their case deliberations, human rights advocates are moving the
American bench a step closer to consolidation with the legal
globalization process.

Another court strategy calling for particular attention from human
rights advocates is the explanatory content of litigation briefs and amicus
statements. It admits of no doubt that briefs filed by human rights
activists have the power of expeditiously channeling international legal
knowledge to domestic judges, as already shown in cases like Thompson
and Rodriguez-Fernandez. Consequently, just as Professor John B.
Quigley advances in his seminal law review article on human rights



242 Human Rights Litigation Promoting International Law

defenses,’ it is essential to elaborate on, for example, applicable treaty
rules and their drafting histories and construction guidelines at the
greatest permissible length in court pleadings, in order to impart
international law information to judges in a more productive manner.

One situation, however, is an exception to the subsidiary
incorporation canon normally favored by human rights scholars such as
Gordon A. Christenson, Richard B. Lillich, and Howard B. Tolley, I8
Where Congress has codified treaty or customary norms in municipal
laws or federal agencies have done so in regulations, as in the instances
of the Vienna Consular Convention and the Refugee Protocol, human
rights activists are in a much better position to fruitfully raise the self-
executing treaty doctrine in court.

The recent case of Sosa v. Alvarez-Machain characterized in Chapter
2 illustrates the gravity of the legislative and executive influences on the
federal Supreme Court’s consideration of the utility of international law
in U.S. courts. Simply put, the passage of the ATCA in 1789 by the First
Congress compelled the Sosa Court to affirmatively acknowledge the
authority of the Filartiga decree proclaimed by the Second Circuit and
its progeny of hospitable tort rulings based on human rights claims.
Further, in light of the express statutory language in the ATCA
sanctioning the suing of foreign tortfeasers by victimized aliens, the
Court signified that it had no intention to bar the civil actions pouring
into U.S. courts pursuant to “the law of nations or a treaty.” Regardless
of that unmitigated blessing bestowed by the Sosa majority, solemn
concerns with regard to the potential intrusion of ATCA lawsuits upon
the execution of political power in the foreign relations arena surfaced
over and over in the lines of the majority’s holding. The prescription
Justice Souter as the majority author laid out to forestall this perceived
possible dilemma was an exercise of judicial wariness in determining
whether to hold accused individuals to new forms of tort liabilities. All
of these signs from the Sosa opinion concur to make us believe that the
extension of socialization to the political departments of the United
States government should form another top priority to which it would be
worthwhile for advocates to divert a segment of their campaign resources
and dedication to the objective of globalization in the sphere of human
rights. More Strikingly still, under the principle of stare decisis, the
Roper decision banning the juvenile death penalty instantly brought the
lower courts into line with the global climate of abolitionism. The case
roundly exemplifies how weighty it is to prevail on higher-level
adjudicators to champion the domestic effectiveness of international law.

Beyond socialization in courtrooms through case submissions, out-
of-court instruments such as symposiums are commensurably capable of
connecting incumbent judges and the next generation of would-be judges
and lawyers with the globalization movement. Also helpful are seminars,
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school curriculums, and law students’ practice clinics that make those
prospective legal professionals grow alert to and conversant with
international human rights law and its real-world employment before
embarking on their careers. In the cases of Domingues, Simmons/Roper,
McNary/Sales, and Christopher challenged in U.S. courts, together with
several other complaints presented in the Inter-American system, law
professors took full advantage of those opportunities to imbue students
of school clinics with the concept of safeguarding rights in homogeneity
with universal death penalty and refugee norms. Through the strength of
such clinical training, the mission to globalize justice has incrementally
been relayed from the first generation of activists like de la Vega,
Hoffman, Koh, Lockwood, Quigley, and Wilson to another generation of
law students, the very people who will comprise the practicing attorneys
and prosecutors—and adjudicating judges—in the future United States.

Equally consequential are the tools of international complaint
mechanisms and foreign governmental attitudes, which may in the long
run be of great avail in increasing the degree of leverage that domestic
globalization advocacy exerts with U.S. adjudicators. While traditionally
not taken much into account by the U.S. government, the two recent ICJ
decisions on consular rights nonetheless have generated some resonance
at home. In a sense, this vector of impact and pressure, despite its modest
level at present, serves as one feasible starter for igniting the
globalization process from within the U.S. judiciary and other
responsible government authorities.

One case is the LaGrand judgment, on which dissenter Stratton
(Issa) and Judge Coar (Madej) rested to cast serious doubt upon the lack
of workable remedies for U.S. violations of the treaty right of death row
aliens to gain access to their consulates for legal assistance prior to trial.
The other is the Avena lawsuit litigated by the government of Mexico in
behalf of 52 Mexican citizens sentenced to death on criminal charges in
the United States. The Avena decision constituted one of the major
factors motivating Oklahoma Governor Brad Henry to spare Mexican
Osbaldo Torres from execution. In a statement announcing clemency for
Torres, the Governor divulged that State Department officials had asked
him to effectuate U.S. treaty responsibilities based on the Vienna
Consular Convention , while also asserting that the World Court’s Avena
judgment has controlling status in U.S. courts.” Even President Bush
issued a memorandum requiring state courts to abide by the Avena
judgment in 51 cases involving consular breaches of Mexicans awaiting
execution across the United States.

Moreover, the Oklahoma Court of Criminal Appeals ordered an
evidentiary hearing to assess the prejudice caused by the violation of
Osbaldo Torres’s consular rights, in response to a procedurally defaulted
appeal predicated almost exclusively on the binding legal force of the
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Avena decision. Indeed, as these words are being written, the U.S.
Supreme Court has just agreed to hear the appeal of yet another death-
sentenced Mexican national, in a case'® which will focus utterly on the
domestic judicial enforceability of the Avena Judgment. Without
question, none of these momentous developments would have taken
place had it not been for the vigorous actions taken by Mexico to defend
the consular rights of its citizens abroad.

Foreign government remonstrations marked another type of
empowerment, by accelerating the velocity of U.S. engagement in
juridical globalization. As narrated in Chapter 4, a cascade of assorted
forms of intervention by FEuropean regional organs and by other
democracies contributed to some noticeable payoffs in the rectification
of U.S. juvenile death sentencing and consular misconduct. Recently, the
U.S. Supreme Court case of Rasul v. Bush furnished an additional
paradigm to comprehend the possible role of foreign sovereign opinion
in holding sway over U.S. judicial behavior. Reaching its climax in the
wake of the exposé of the Abu Ghraib prison abuses, the amassed
outrage from countries worldwide toward the inhuman treatment by the
United States of the Guantanamo detainees arguably resulted to some
degree in the Court’s favorable pronouncement in Rasul.'' As the
majority writer, Justice Stevens admitted the reach of court competence
to the United States’ overseas base at Guantanamo, where the so-called
“unlawful combatants” had been rounded up and housed for years in a
limbo beyond legal oversight. Not only did Justice Stevens hand down
an outcome heterogeneous to the question he had addressed more than 10
years ago in Sale, authorizing the refoulement of Haitian asylum seekers
detained at the very same military camp. In addition, the language of the
decision flew squarely in the face of the Bush Administration, which had
intractably denied the extraterritorial authority of U.S. judges to review
administrative custody determinations in the Rasul case.

Despite the limited number of cases examined in this study, the
research findings nevertheless provide a line of direction for future
exploration. The anatomy in Chapters 4 and 6 discloses that the legal
model is irrelevant to understanding judges’ decision making in capital
and refugee cases. Since this research detects a tendency of U.S. judges
in many instances to be deferential to executive interventions or
legislative intent, it would seem difficult to wholly eliminate political
factors from judicial decisional choices. Nonetheless, researchers should
ideally begin by tapping judges’ attitudes in terms of their ideologies and
value preferences that may practically affect case outcomes in U.S.
courts. These judicial attitudes are measurable by a string of variables
such as party affiliation, gender, race, individual formative experiences
(e.g., socioeconomic background or exposure to foreign cultures), and
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educational immersion (i.e., taking international law courses or
practicing in student clinics at law school).

The basic premise behind this proffer is that U.S. judges have
enjoyed great leeway in entertaining cases without being categorically
subject to the influence of other coordinate branches of government.
After all, it is they who have the final say in deciding international claims
favorably or unfavorably, regardless of how fiercely outside political
attempts may be mounted to beset their voting processes. In particular,
applying the elements of foreign cultural exposure and international legal
education to appraise judges’ attitudes may represent valuable indexes
for human rights activists to reorient their current socialization activities
with the U.S. bench. To cement the legitimacy of the observations made
in this book in reference to death penalty and refugee cases, further
research is required to conduct an analysis of unpublished court opinions
on capital punishment as well as a group of asylum cases decided by
immigration judges or by the Board of Immigration Appeals. Moreover,
given that U.S. judges customarily make decisions structured on
international trade law, it would be absorbing to explore whether this
same group of judges is more inclined to support international human
rights law in cases brought by human rights activists.

In the decades-long quest for legal globalization, monist activists
have yet to significantly transition dualist U.S. judges into subscribing to
international standards in human rights litigation. The landscape of
judicial dualism in the United States nonetheless is not necessarily
enduring and unalterable. This sanguine projection rests on the theory
that human attitude is far from a static faculty. It ameliorates and changes
in the process of time through all manner of meaningful socialization.
For human rights defenders, the education of U.S. judges about
international human rights law can be approached from two directions.
Integrating sitting adjudicators globally will continue to depend on
bringing meticulously prepared international law claims in U.S. courts,
with the marshalling of pressure from executive and legislative
institutions and international society as ancillary instruments to boost the
efficacy of litigation. Additionally, through dedicated curricular
programs of international legal training, law students in the United States
who aspire to become attorneys, prosecutors, and judges may over the
course of time become the dynamic force to infuse and mold a monist
sentiment in the future U.S. judiciary.
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1.

Rome Statute of the International Criminal Court, concluded 17 July 1998,
entry into force July 1, 2002 arts. 1, 17, 18, UN. Doc. A/CONF. 183/9
[hereinafter Rome Statute].

For instance, see Thomas M. Franck and Gregory H. Fox, “Introduction:
Transnational Judicial Synergy,” in International Law Decisions in National
Courts, eds. idem (New York: Transnational Publishers, Inc., 1996), pp. 1-
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of Politics, ed. idem (Gainesville, Florida: University Press of Florida,
1997), pp. 1-18.
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424, 455 & nnl1-22 (providing a list of countries employing universal
criminal jurisdiction to pursue international offenders—Australia, Belgium,
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Switzerland, and the United Kingdom).

Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, adopted 10 December 1984, entry into force 26
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197, U.N. Doc. E/CN.4/1984/72, Annex (1984), reprinted in 23 L.L.M. 1027
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However, see Human Rights Watch, Argentine Confronts Past on Coup
Anniversary, 24 March 2004, at
<http://hrw.org/english/docs/2004/03/24/argent8213.htm>  (visited 14
February 2005) (indicating that a great many Argentine lawmakers voted in
August 2003 to void the amnesty laws designed to pardon a cohort of
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evildoers in the military establishment for their human rights crimes during
the “dirty war”).

7. Adopted 26 June 1945, entry into force 24 October 1945, 59 Stat. 1031, T.S.
No. 993, 1976 Y.B.U.N. 1043.

8. 10 December 1948, UN.G.A. Res. 217 A (III), U.N. Doc. A/810, at 71
(1948) [hereinafter UDHR].

9. 217 P.2d 481 (Cal. Dist. Ct. App. 1950), reh’g denied, 218 P.2d 595 (1950),
aff’d on other grounds, 38 Cal. 2d 718, 720-738 (1952).

10. Richard B. Lillich, “The Proper Role of Domestic Courts in the
International Legal Order,” Virginia Journal of International Law 11
(1970): pp. 37-47; idem, “The Role of Domestic Courts in Promoting
International Human Rights Norms,” New York Law School Law Review 14
(1978): pp. 153-177.

11. Adopted by the First UN. Congress on the Prevention of Crime and the
Treatment of Offenders, 30 A