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KARL JOSEF PARTSCH

INTER-AMERICAN COMMISSION
ON HUMAN RIGHTS

1. History

The establishment of the Inter-American Com-
mission on Human Rights (IACHR) was fore-
shadowed in the Charter of the — Organization
of American States (OAS), adopted in 1948,
which proclaimed, albeit in the most general and
unconstraining terms, the western hemisphere’s
shared humanitarian values. Specific rights were
set forth in the 1948 American Declaration of the
Rights and Duties of Man (— Human Rights).

In 1959 the hemisphere’s foreign ministers re-
solved in the Declaration of Santiago immediately
to establish the Inter-American Commission and
called for the drafting of an — American Conven-
tion on Human Rights. The interim Statute of the
Commission, designed to govern its operations
pending the adoption and widespread ratification
of such a convention, was approved by the Coun-
cil of the OAS on May 25, 1960.

The Commission’s mandate, particularly its
power to receive individual petitions, was con-
firmed and strengthened by a 1965 resolution and
a 1966 amendment of the Statute. The Protocol of
Buenos Aires amending the Charter of the OAS,
adopted in 1967 and in effect since 1970, further
enhanced the Commission’s authority by estab-
lishing it as one of the “principal organs™ of the
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OAS. Scholars have concluded that the Protocol
incorporates the Statute of the Commission, and
hence the American Declaration of the Rights
and Duties of Man, into the positive law of the
Charter, binding on all member States.

In 1969, the American Convention on Human
Rights (Pact of San José), which also provided for
the creation of the — Inter-American Court of
Human Rights, was signed by 11 States at the
Specialized Inter-American Conference on Hu-
man Rights held in San José, Costa Rica. It
entered into force almost nine years later, on July
18, 1978, when the Government of Granada de-
posited the eleventh instrument of ratification.
Jurisdiction over non-ratifying States continues to
flow from the OAS Charter and resolutions of the
political organs of the OAS. In October 1979, the
OAS General Assembly approved the new
Statute of the Commission.

2. Structure

Seven persons serving in their personal capaci-
ties, not as representatives of their respective
governments, compose the Commission, which
has its headquarters in Washington, D.C. Nomin-
ated by member States, they are elected to four:
year terms by the General Assembly of the OAS.
No more than one national of any one country
may be elected. Members may be re-elected once.
The chairman is elected by the vote of an absolute
majority of the members. The Commission nor-
mally meets three times a year for sessions of
approximately two weeks. In addition it periodi-
cally conducts on-site inspections lasting one to
two weeks (— Fact-Finding and Inquiry).

The members of the Commission are assisted
by a full-time staff headed by the Executive
Secretary, who is appointed by the OAS Secre-
tary General in consultation with the Commission.
In addition to working closely with the members
when the Commission is in session, the perma-
nent staff carries out the Commission’s day-to-da>
work, processing complaints, soliciting informa-
tion from governments and preparing drafts of
special studies.

3. Principal Activities

The Commission performs three basic func-
tions: (a) consideration of individual complaints
regarding specific violations of human rights by a
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given member State; (b) preparation and publica-
tion of reports on the general human rights situa-
tion in a given country; and (c) general promotion
of human rights, including efforts to secure wider
ratification of the American Convention on Hu-
man Rights, preparation of studies and reports on
general themes related to human rights, prepara-
tion of the annual report, management of a mod-
est fellowship programme, organization of semi-
nars, and publication of the Inter-American Year-
book on Human Rights.

The examination of individual complaints and
the preparation -of country reports currently con-
stitute the most important work of the IACHR.
The two activities are intimately related, for the
value and persuasive force of the country reports
depend to a significant degree on information
which is obtained through the processing of indi-
vidual complaints received by the Commission.

Any person or group of persons or legally rec-
ognized non-governmental organizations may sub-
mit petitions to the Commission, in any of its
official languages, on their own behalf or on
behalf of third persons, with regard to alleged
violations of human rights recognized in the Amer-
ican Convention on Human Rights or, in the case
of non-ratifying States, in the American Declara-
tion of the Rights and Duties of Man.

(a) Individual complaints

An individual complaint satisfies the prelimi-
nary requirements for admissibility if it alleges
facts which, if true, would constitute a violation of
human rights and it alleges the exhaustion of
internal remedies or explains why the nominal
remedies are ineffective (— Local Remedies, Ex-
haustion of). The exhaustion of remedies require-
ment is not applicable when: (a) the domestic
legislation of the State concerned does not afford
due process of law for the protection of the right
or rights that have allegedly been violated; (b) the
alleged victim or other persons with standing have
been denied access to the remedies under domes-
tic law or have been prevented from exhausting
them; or (c) there has been unwarranted delay in
rendering a final judgment under the aforemen-
tioned remedies.

Where the preliminary requirements are satis-
fied, the Commission communicates to the gov-
ernment in question the pertinent parts of the
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petition, withholding the identity of the petitioner
or petitioners, except when they expressly
authorize disclosure, and request specific informa-
tion. In serious cases, the Commission may re-
quest the government in question to allow the
Commission to conduct an on-site investigation.

If the government fails to provide the requested
information within 180 days, and if evidence
otherwise obtained by the Commission does not
lead to a different conclusion, the Commission
adopts a decision declaring the facts alleged in the
denunciation to be true and then formulate
the suggestions and recommendations it deems
appropriate. If the government provides informa-
tion tending to disprove the complainant’s
charges, the latter is then informed of the State’s
response and given an opportunity to make
observations and present evidence in rebuttal.

The pertinent parts of those observations and
the evidence presented by the petitioner are then
forwarded to the government in question for its
final observations, which must be received by the
Commission within 30 days. At any stage of the
examination of a petition, and at the request of
any of the parties or on its own initiative, the
Commission may attempt to assist the parties in
achieving a friendly settlement.

Once the enumerated steps have been taken or
once the indicated time period has elapsed, and if
no friendly settlement has been reached, the
Commission proceeds to examine the case, taking
into account the observations and evidence pre-
sented by the petitioner and the government in
question, and any evidence the Commission
obtains from witnesses, documents, records, offi-
cial publications, or an on-site observation, if it
has conducted one. On the basis of this data it
then formulates conclusions and makes any
suggestions or recommendations it considers
appropriate. Conclusions and recommendations
are then transmitted to the petitioner and to the
State in question.

If the State fails to adopt the measures recom-
mended by the Commission within a stipulated
time period, the Commission may publish its con-
clusions, recommendations and suggestions,
either by including them in its Annual Report to
the OAS General Assembly or through such
other means as the Commission considers
appropriate.
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The number of individual cases considered by
the Commission has grown at an exponential rate
in recent years. In 1968 the Commission opened
14 new cases and had 18 pending. By 1976, the
corresponding figures were 139 and 145. In 1980,
the number of new cases reached 2900, while
approximately 4700 cases opened in prior years
were being processed.

(b) Country reports

The Commission bases its country reports on
the information obtained through the processing
of individual complaints, as well as on other in-
formation available to the Commission from a
variety of sources. Typically, a country report
begins with a chapter on the legal provisions
affecting human rights in the country concerned,
and follows up with chapters dealing with the
observance of the rights to personal security
enumerated in Art. 9(a) of the Commission’s
Statute. Reports usually deal as well with civil,
political, economic and social rights. While the
practice of issuing reports on the general situation
of human rights in particular countries dates back
to the early 1960s, such reports were rare prior to
1974. Since then they have multiplied dramatical-
ly. The Commission has published three special
reports on Chile, six on Cuba, two on Nicaragua
(before and after the Revolution) and one each
on Argentina, Bolivia, Colombia, El Salvador,
Guatemala, Haiti, Panama, Paraguay and Uru-
guay. Special reports are periodically updated in
chapters of the Commission’s Annual Report to
the OAS General Assembly.

(c) Observations in loco

No other intergovernmental organization for
the protection of human rights has had the experi-

ence of the Commission with regard to on-the-

spot investigations. Between 1976 and 1981, it
carried out eight such visits. A major purpose of
on-site  investigation is to speak with
persons — including detainees and their families
and friends, former detainees, representatives of
religious, social, labour, and professional organ-
izations, lawyers, members of the judiciary and,
of course, government officials — who are in a
position to provide information concerning the
protection of human rights in general or informa-
tion concerning specific cases including those
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already before the Commission. Another impor-
tant on-site activity is the reception of individual
complaints.

4. Conclusion

By itself, the Commission can only be one
modest element in the process of realizing the
ideals of the various human rights texts. At best it
can be an effective finder of the facts and prop-
agator of the good news that such ideals exist. But
it cannot by itself translate those ideals into the
real world where vile crimes against elemental
human rights are an everyday reality. The princip-
al — sanctions and incentives remain in the hands
of governments.
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TOM J. FARER

INTER-AMERICAN COURT
OF HUMAN RIGHTS

1. Institutional Framework

The Inter-American Court of Human Rights is
one of two supervisory organs established by the
— American Convention on Human Rights,
which entered into force on July 18, 1978. The
other organ is the — Inter-American Commission
on Human Rights. Within the framework of the
— Organization of American States under whose
auspices the Convention was drafted, the Court is
‘“an autonomous judicial institution whose pur-
pose is the application and interpretation” of the
Convention (Statute of the Inter-American Court
of Human Rights, Art. 1). The formal inaugura-
tion of the Court took place on September 3,
1979, in San José, Costa Rica, which is the seat of
the tribunal (— International Courts and Tribun-
als).

The Court is composed of seven judges who are
elected to six-year terms; they are eligible to be
re-elected to one additional term. Besides having to
be nationals of OAS member States, the judges
must possess the qualifications for the highest
judicial office in either the State of their nationality
or the State which nominates them. They must also
be individuals of the highest moral authority with
recognized competence in the — human rights
field. Only States parties to the Convention have
the right to nominate the judicial candidates and to
participate in their election.

Art. 60 of the Convention provides that: “The
Court shall draw up its Statute which it shall
submit to the [OAS] General Assembly for
approval. It shall adopt its own Rules of Proce-
dure.” A draft Statute prepared by the Court was
approved, with various changes, by the Assembly
at its ninth regular session on October 30, 1979.
The Statute entered into force on January 1,
1980. The Court’s Rules of Procedure were
adopted by it on August 9, 1980. (These and
other relevant texts are reproduced in the official
Handbook of the Existing Rules Pertaining to
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Human Rights in the Inter-American System
[hereinafter cited as Handbook], OEA/SER.L/
VIL.60, Doc. 28 (1983), which is updated periodi-
cally.)

The work of the Court is directed by its Presi-
dent who, together with the Vice-President, are
elected by it for a term of two years. The Presi-
dent, the Vice-President, and one additional
judge designated by the President comprise the
Permanent Commission, which acts as the Court’s
bureau between sessions. The Court is required to
hold two regular sessions each year; it may be
convened in special sessions by the President or a
majority of the judges whenever circumstances so
require. Since the Court is not a full-time tribun-
al, the duration of its regular and special sessions
depends on the business before the Court at any
given time. The Secretariat of the Court is headed
by the Secretary who is elected by the Court to a
five-year term. The official languages of the Court
are those of the OAS, that is, Spanish, English,
Portuguese, and French. But its working lan-
guages may at any given time be one or more of
these, depending upon the nationality of the
judges and of the parties to a specific case.

The Court operates under a five-judge quorum
requirement established by the Convention. In
addition to the seven elected judges who comprise
it, the Court may from time to time also include
ad hoc judges and interim judges. The Conven-
tion in Art. 55 gives the States parties the right to
appoint ad hoc judges in cases to which they are
parties and in which no judge of their nationality
is sitting. Art. 6(3) of the Court’s Statute pro-
vides, furthermore, for the designation of interim
judges to ensure that the death, incapacity, or
disqualification of elected judges does not deprive
the Court of the quorum it requires to perform its
functions. Interim judges are appointed by the
States parties to the Convention at a meeting of
the OAS Permanent Council.

2. Jurisdiction

The Court has contentious and advisory juris-
diction. The former is governed by Art. 62 of the
Convention, the latter by Art. 64.

(a) Contentious jurisdiction. Art. 62 of the
Convention, reads as follows:

“l. A State Party may, upon depositing its

instrument of ratification or adherence to this
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Convention, or at any subsequent time, declare
that it recognizes as binding, ipso facto, and not
requiring special agreement, the jurisdiction of
the Court on all matters relating to the inter-
pretation or application of this Convention.
2. Such declaration may be made uncon-
ditionally, on the condition of reciprocity, for a
specified period, or for specific cases. It shall be
presented to the Secretary General of the Or-
ganization, who shall transmit copies thereof to
the other member states of the Organization
and to the Secretary of the Court.

3. The jurisdiction of the Court shall comprise

all cases concerning the interpretation and ap-

plication of the provisions of this Convention
that are submitted to it, provided that the

States Parties to the case recognize or have

recognized such jurisdiction, whether by special

declaration pursuant to the preceding para-

graphs, or by a special agreement.”
The Court thus lacks the power to decide a con-
tentious case unless the States parties to it have
accepted the tribunal’s jurisdiction in general or
for purposes of the case before it. To date Argen-
tina, Costa Rica, Ecuador, Honduras, Peru, and
Venezuela have filed a general — declaration
accepting the Court’s jurisdiction.

Contentious cases may be referred to the Court
only by the States parties and by the Commis-
sion; individuals have no standing to do so
(— Standing before International Courts and Tri-
bunals). As a general rule, moreover, the tribunal
may only hear a case after it has been dealt with
by the Commission. (See Government of Costa
Rica-1In the Matter of Viviana Gallardo, et al.,
No. G 101/81, Inter-American Court of Human
Rights, Decision of November 13, 1981, ILM,
Vol. 20 (1981) p. 1424.) The Convention is silent
on the question whether only the States parties
which have participated in the proceedings before
the Commission are entitled to refer the case to
the Court or whether all States parties have that
right provided only that they have accepted the
tribunal’s jurisdiction. This issue remains to be
decided by the Court.

The Court’s judgments in contentious cases are
final and binding on the States parties to the case.
Besides deciding whether there has been a viola-
tion of the Convention, the Court has the power
to award damages and to indicate what measures
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a State party must take to remedy the breach.
Art. 68(2) of the Convention provides, moreover,
that: ‘“That part of a judgment that stipulates
compensatory damages may be executed in the
country concerned in accordance with domestic
procedure governing the execution of judgments
against the state.” The full import of this provi-
sion remains to be tested. It should be noted,
however, that under Art. 27 of the Agreement
between the Government of Costa Rica and the
Court of September 10, 1981, its decisions have
the same force and effect in Costa Rica as compa-
rable domestic judicial and administrative rulings.
(This Agreement is reproduced in the Handbook,
at p. 181; — International Law in Municipal Law:
Law and Decisions of International Organizations
and Courts.)

Art. 63(2) of the Convention confers on the
Court the power to grant so-called “provisional
measures”, that is, temporary injunctive relief,
“[i]n cases of extreme gravity and urgency, and
when necessary to avoid irreparable damage to
persons” (— Interim Measures of Protection).
This remedy may be granted in cases pending
before the Court as well as in proceedings that are
still under consideration by the Commission. In
the latter situation, the desired relief must be
requested by the Commission.

(b) Advisory jurisdiction. Art. 64 of the Con-
vention spells out the Court’s advisory jurisdic-
tion, which is more extensive than that of any
other existing international tribunal (— Advisory
Opinions of International Courts). Art. 64(1) pro-
vides that all OAS member States, whether or not
they have ratified the Convention, and all OAS
organs acting “[w]ithin their spheres of compe-
tence”, have standing to request an advisory opin-
ion interpreting the Convention as well as any
“other treaties concerning the protection of hu-
man rights in the American states”. Art. 64(2)
permits any OAS member State to seek an advis-
ory opinion on the compatibility of any of its
domestic laws with the Convention or the other
human rights treaties mentioned above.

In its first three advisory opinions, the Court
has been able to interpret and clarify the meaning
and scope of Art. 64(1). Thus, in “Other
Treaties” Subject to the Consultative Jurisdiction
of the Court (Advisory Opinion OC-1/82 of
September 24, 1982, Inter-American Court of
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Human Rights, Series A: Judgments and Opin-
ions, No. 1 (1982)), the Court held that the
phrase “other treaties concerning the protection
of human rights in the American states” found in
Art. 64(1) referred, in principle, to all human
rights treaties to which OAS member States are
parties, be they bilateral or multilateral, regional
or international in character (e.g. — Human
Rights Covenants). The Court made quite clear,
however, that the power to interpret these
treaties was discretionary and that it would de-
cline to exercise it for a variety of reasons inhe-
rent in the protective system established by the
Convention.

The question regarding the circumstances under
which OAS organs may request the Court to
render advisory opinions has been clarified in two
other opinions. In The Effect of Reservations on
the Entry into Force of the American Convention
(Advisory Opinion OC-2/82 of September 24,
1982, Inter-American Court of Human Rights,
Series A: Judgments and Opinions No. 2 (1982)),
the Court dealt with the requirement that OAS
organs may only seek advisory opinions *within
their spheres of competence” and held that these
organs must show that they have a legitimate
institutional interest in the subject-matter of the
opinion. Applying this principle to the Commis-
sion, the Court noted that ‘“‘unlike some other
OAS organs, the Commission enjoys, as a practic-
al matter, an absolute right to request advisory
opinions within the framework of Article 64(1) of
the Convention” (ibid., para. 16). In Restrictions
to the Death Penalty (Advisory Opinion OC-3/83
of September 8, 1983, Inter-American Court of
Human Rights, Series A: Judgments and Opin-
ions No. 3 (1983)) the Court rejected the argu-
ment of Guatemala that it decline the Commis-
sion’s request for an advisory opinion dealing with
an issue that was in dispute in proceedings before
the Commission involving Guatemala. That gov-
ernment argued that it had not accepted the com-
pulsory jurisdiction of the Court and that the
Commission’s request was a disguised attempt to
obtain the actual adjudication of a dispute. In
rejecting this argument, the Court emphasized the
Commission’s strong\institutional interest in the
clarification of disputed provisions of the Conven-
tion.
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3. Conclusion

Although it has been in existence for only a few
years, the Court has already made some impor-
tant contributions to the jurisprudence of interna-
tional human rights law. Particularly noteworthy
are its advisory opinions on The Effect of Re-
servations and on The Restrictions to the Death
Penalty, which deal with issues bearing on the
interpretation of human rights treaties. The con-
tentious jurisdiction of the Court remains to be
resorted to by the Commission and the States
parties. It is difficult, therefore, to predict the
Court’s future. It does appear, however, that if
the Court’s advisory jurisdiction continues to be
resorted to, the tribunal should be able to per-
form a useful function in helping to promote the
protection of human rights in the Americas.
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THOMAS BUERGENTHAL

INTERNATIONAL COMMISSION
OF JURISTS

The International Commission of Jurists is a
— non-governmental organization devoted to
promoting the understanding and observance of
the rule of law and the legal protection of
— human rights throughout the world. Founded
in 1952, with headquarters and secretariat in
Geneva, the Commission consists of up to 40
eminent jurists representative of different legal
systems and concerned with the service of the rule
of law. The International Commission of Jurists
has a network of national sections and affiliated
organizations. Its main activities include organiz-
ing conferences and seminars, sending observer
missions to trials, producing studies and publica-
tions, and carrying out promotional work in inter-
national organizations.
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The concept of the rule of law underlying the
Commission’s work is defined to embrace the
principles, institutions and procedures which the
experience of lawyers in different countries of the
world has shown to be important in protecting the
individual from arbitrary government and enabl-
ing the individual to enjoy human dignity. The
Commission’s work focuses in particular on the
legal promotion and protection of human rights
and fundamental freedoms. The rule of law is
viewed as a concept to be used to advance not
only the individual’s civil and political rights but
also economic, social and cultural rights, and to
promote development policies and social reform.

The Members of the Commission are elected in
a personal capacity. They meet triennially and
elect an Executive Committee which meets sever-
al times a year. Persons and organizations sub-
scribing to the objectives of the International
Commission of Jurists may become associates.
The International Commission of Jurists is sup-
ported by financial contributions from lawyers,
lawyers’ organizations, private bodies, founda-
tions and governments. Its Statutes are registered
in accordance with Swiss civil law.

The International Secretariat comprises the
Secretary-General, legal officers and administra-
tive personnel. In 1978 the Centre for the Inde-
pendence of Judges and Lawyers was created at
the headquarters to organize support for jurists
who are persecuted in the exercise of their profes-
sion. The National Sections of the International
Commission of Jurists, which exist in over 60
countries, supply the secretariat with material on
legal developments, undertake research, organize
local and regional meetings, and serve as a chan-
nel for contacts between the Commission and the
legal profession at the national level.

Having consultative status with the — United
Nations Economic and Social Council, the
— United Nations Educational, Scientific and
Cultural Orggnization and the — Council of
Europe, and being on the Special List of the
— International Labour Organisation, the Inter-
national Commission of Jurists is active within
these and other governmental and non-
governmental international organizations in spon-
soring proposals for improving the protection of
human rights, for example in connection with
— apartheid, — asylum, — developing States,
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— minorities, — racial and religious discrimina-
tion, - refugees, — sex discrimination and
— torture, and in connection with specific situa-
tions in various countries.

The publications of the International Commis-
sion of Jurists include the biannual Review, and a
quarterly newsletter. The Review contains sec-
tions on human rights in the world and the judi-
cial application of the rule of law, commentaries
and articles. The Centre for the Independence of
Judges and Lawyers issues a biannual bulletin
with case reports and articles on the persecution
and harassment of judges and lawyers, and on the
promotion and protection of their independence.
Special studies and reports are also published on
matters warranting particular investigation.

Statutes of the International Commission of Jurists.
The Review, International Commission of Jurists.

PETER MACALISTER-SMITH

INTERNATIONAL COVENANT
ON CIVIL AND POLITICAL
RIGHTS, HUMAN RIGHTS

COMMITTEE

The Human Rights Committee is provided for
in Art. 28 of the International Covenant on Civil
and Political Rights. Its general mandate consists
of monitoring compliance by States parties with
their obligation to respect and ensure the rights
guaranteed under the Covenant (— Human
Rights Covenants).

1. Historical Background

After the Covenant had entered into force on
March 23, 1976, the first elections for mem-
bership in the Committee were held in September
of that year. The Committee met in its inaugural
session on March 21, 1977, and it convened twice
during its first year. Since 1978, the number of
annual sessions has been increased by the addi-
tion of an autumn session. According to Art.
37(3) of the Covenant, meetings are normally to
be held at the headquarters of the — United
Nations in New York or at the United Nations
office at Geneva. At the special invitation of a
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government, the Committee may also hold ses-
sions elsewhere.

2. Structure

Strictly speaking, the Committee would not
qualify as a United Nations body since the circle
of States parties to the Covenant does not coin-
cide with the membership of the United Nations.
Nonetheless, a close relationship exists between
the Committee and the world organization. The
Covenant was elaborated by the UN and is one of
the instruments through which the objective of
creating an International Bill of Rights has been
carried out (— Human Rights; — Human Rights,
Universal Declaration (1948)). At the organiza-
tional level, the Committee is related to the office
of the — United Nations Secretary-General. The
Committee is duty-bound to submit an annual
report on its activities to the — United Nations
General Assembly.

Owing to these many interconnecting ties, it
has been concluded by the UN Secretary-General
that Committee members are entitled to the pri-
vileges and iirmmunities afforded to experts on
mission for the United Nations, irrespective of
whether the host country concerned (Switzerland,
United States) is a party to the Covenant itself
(— International Organizations, Privileges and
Immunities).

Members of the Committee are elected from a
list of candidates nominated by the governments
of the States parties. The Covenant provides that
candidates shall be ““persons of high moral charac-
ter and recognized competence in the field of
human rights” (Art. 28(2)). Although each State
party can nominate up to two candidates posses-
sing its nationality, the Committee may not in-
clude more than one national of the same State.
In a formulation which recalls Art. 9 of the Sta-
tute of the — International Court of Justice, the
Covenant further prescribes that consideration
shall be given “to equitable geographical distribu-
tion of membership and to the representation of
the different forms of civilization and of the prin-
cipal legal systems” (Art. 31(2)).

Committee members are not diplomatic repre-
sentatives of their respective countries, but *“shall
serve in their personal capacity” (Art. 28(3)). The
fact that the Covenant expects them to act as
independent experts is also underlined by the
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wording of the solemn declaration which each
member is required to make before taking office.
Thereby, he pledges to perform his duties “‘impar-
tially and conscientiously” (Art. 38). It would
appear that certain high offices within the execu-
tive framework of a State party can hardly be
reconciled with the basic duty thus defined.
However, during some periods of its existence the
Committee counted among its members active
holders of ministerial posts. To a minor degree,
the membership of highly placed civil servants, in
particular high-echelon diplomats, also raises dif-
ficuit issues of compatibility. On the other hand,
any person nominated by his government will
have some kind of intimate link with that govern-
ment. In the last resort, governments are the
masters of the composition of the Committee.
Any inappropriate candidature could eventually
be blocked by the other States parties. There is
no formal procedure to challenge the election
results.

Each of the 18 members is elected for a period
of four years. By providing that every two years
the office of nine of its 18 members expires, the
Covenant ensures a certain degree of personal
and institutional continuity. In practice, during its
first four terms (1977-1978; 1979-1980; 1981-
1982; 1983-1984) the Committee was characte-
rized by a reasonably well-balanced mixture of
law professors, diplomats, judges and other legal
professionals. Its first female member was elected
in 1983 and took office in 1984.

As to privileges and immunities to be enjoyed
by Committee members, the Covenant refers to
Section 22 of the Convention on the Privileges
and Immunities of the United Nations. Commit-
tee members enjoy immunity from personal arrest
or detention, immunity with regard to any acts
done or words spoken in the discharge of the
office and inviolability for all papers and docu-
ments (see Art. 43 of the Covenant which refers
to the Convention on the Privileges and Immuni-
ties of the United Nations). In addition, they are
entitled to emoluments, to be paid by the United
Nations, which are to be commensurate with the
importance of the Committee’s responsibilities
(Art. 35).

3. Functions

The Committee’s functions are circumscribed
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by the Covenant by way of an exhaustive enum-
eration. Unlike the Commission on Human
Rights established by the — United Nations Eco-
nomic and Social Council, the Committee is not
free to assign to itself new tasks in the field of
human rights.

Under the Covenant, States parties undertake
to submit reports on their performance with re-
gard to all the rights recognized therein. An initial
report is due within one year of the entry into
force of the Covenant, and thereafter whenever
the Committee so requests. In a decision of July
22, 1981 (Fifth Annual Report, UN GA Official
Records, 36, Supp. No. 40, UN Doc. A/36/40, p.
104), the Committee determined that subsequent
reports are to be submitted every five years. It is
one of the main tasks of the Committee to study
those reports and, on the basis of such study, to
transmit “its reports, and such general comments
as it may consider appropriate”, to the States
parties (Art. 40(4)).

In Art. 41 of the Covenant an inter-State com-
plaint procedure is provided for. Accountability
under this procedure becomes operative only on
the condition that a State, by virtue of a special
— declaration, has expressly accepted it. Al-
though as of July 31, 1984 sixteen States had
made the declaration under Art. 41, not a single
case has yet been brought before the Commiittee.

Pursuant to the Optional Protocol to the Cov-
enant (in force for 34 States as of July 31, 1984),
the Committee is additionally entrusted with the
task of considering communications from indi-
viduals who claim that their rights under the
Covenant have been violated (— Individuals in
International Law). The Optional Protocol con-
tains very few rules for the handling of such
communications. Most of the provisions refer to
the conditions of admissibility which a com-
munication is required to fulfil before it may be
examined as to its merits. In its Rule 90, the
Committee has attempted to set out in a systema-
tic fashion all those requirements which are some-
what scattered throughout the Optional Protocol.
By and large, the relevant provisions resemble the
analogous provisions of the — European Conven-
tion on Human Rights (1950). In particular, the
Optional Protocol sets forth that domestic rem-
edies have to be exhausted before a case can be
brought to the attention of the Human Rights
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Committee (— Local Remedies, Exhaustion of).
In contrast to the European Convention, howev-
er, the Optional Protocol contains only an obsta-
cle of litispendence: No communication may be
considered as to its merits while it is “being
examined” under another procedure of interna-
tional investigation or settlement (Art. 5(2) (a)).
Furthermore, unlike the European Convention,
the Optional Protocol does not mention as a
ground of inadmissibility the fact that a com-
munication is manifestly ill-founded. In its juris-
prudence, however, the Committee has not felt
constrained from ruling a communication in-
admissible when it appeared that the underlying
claim was devoid of any foundation.

4. Decision-Making Process

In accordance with Art. 39 of the Covenant,
the Committee drew up its Provisional Rules of
Procedure during its first session in New York.
The Rules were amended on two occasions (pres-
ent version: UN Doc. CCPR/C/3/Rev. 1).

The Covenant itself determines that decisions
of the Committee shall be made by a majority
vote of the members present, twelve members
constituting a quorum (Art. 39(2)). Nonetheless,
in a footnote to Rule 51 which simply repeats the
language of the Covenant itself, reference is made
to a passage of the first annual report in which it
says that “The members of the Committee gener-
ally expressed the view that its method of work
normally should allow for attempts to reach deci-
sions by consensus before voting, provided that
the Covenant and the rules of procedure
were observed and that such attempts did not
unduly delay the work of the Committee”
(— Consensus). This footnote has a far more
limited scope than is occasionally attributed to it.
It does not reflect a decision of the Committee
itself, but points only to statements made by
members. Moreover, recourse to formal voting
can in no way be blocked de jure. De facto,
however, the original intention to consider voting
only as a device of last resort has had a consider-
able impact on the practical work of the Commit-
tee. To date, no formal vote has taken place,
although the method of appending members’ indi-
vidual opinions to final views on individual com-
munications filed under the Optional Protocol can
be seen as a hardly disguised indicator that an
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individual member or a group of members has
been overruled by the majority.

Regarding individual communications, it has
proved necessary to have them considered by
working groups which normally consist of five
persons, meeting one week before the start of any
session. Normally, the working groups draft the
text of the views to be adopted by the full Com-
mittee. In contrast to the situation in other inter-
national bodies, the role of the United Nations
secretariat is here only a modest one. Not only
because of the scarcity of manpower, but also
because of the complexity and the political im-
plications of many cases, the secretariat feels that
the tasks of determining the working style under-
lying the Committee’s jurisprudence, of suggest-
ing specific interpretations of the Covenant and of
making findings as to violations of the Covenant
by States parties should be in the hands of Com-
mittee members themselves.

The composition of the Committee does not
vary in accordance with the functions which it
actually performs. Even members from those
countries which have not ratified the Optional
Protocol—and will probably never ratify it—
participate in considering individual communica-
tions. Indeed, the substance of the Covenant is
one and the same, irrespective of whether the
Committee applies it to State reports or to indi-
vidual communications. Therefore, interpreta-
tions adopted within the framework of the
Optional Protocol will also be valid in respect of
Art. 40, and vice versa.

5. Activities
(a) States’ reports

During its first seven years, the Committee
considered initial reports submitted by 60 States,
a number of reports supplying additional informa-
tion as well as the first one of second periodic
reports. On the whole, compliance with the re-
porting obligation can be said to be satisfactory.
Only with regard to a small number of States have
delays of several years been observed.

In practice, the examination of State reports
takes place in the presence of representatives of
the States concerned. With regard to initial re-
ports, a pattern has evolved pursuant to which
members of the Committee put questions and
formulate comments which the representatives
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then try to answer, normally after a period of two
or three days needed for the preparation of such
replies. More often than not, State representa-
tives promise to provide additional information in
writing. In respect of a number of countries which
had honoured their promises to furnish sup-
plementary information, the Committee entered
into a dialogue during which the diplomatic dele-
gates present answered questions immediately af-
ter a particular issue was broached by members of
the Committee.

It is obvious that the picture gained in this way
about the human rights situation in a country
under review can be neither complete nor very
precise. Despite the adoption by the Committee
of detailed guidelines regarding the form and
contents of reports (First Annual Report, UN GA
Official Records 32, Supp. No. 44, UN Doc.
A/32/44, p. 69; Fifth Annual Report, p. 105)
many reports provide only scanty information,
and the answers received after the first round of
questioning often do not show a sufficient degree
of precision and accuracy. For this reason, in a
statement on its duties under Art. 40 of October
30, 1980 (Fifth Annual Report, p. 101) the Com-
mittee decided that prior to meetings with repre-
sentatives of reporting States for the purpose of
examining subsequent periodic reports, a working
group of three members is to convene to identify
those areas which need to be explored more fully.
According to that scheme, which was tried for the
first time with Yugoslavia in 1983, matters are
discussed issue by issue, Government delegates
being invited to respond on the spot to those
questions and comments concerning which they
feel sufficiently informed.

A reading of the Committee’s summary records
reveals that the intensity of the questioning to
which the representatives of the reporting State
are subjected has increased considerably over the
years. Drawing on their experience acquired in
examining other reports, Committee members are
now able to detect rather easily eventual flaws in
constitutional and other legislative documents
with which they have been furnished. The danger
that the interrogative method is overstressed and
that, in particular, States with a relatively good
human rights record receive the same treatment
as a defaulting State should, however, not be
overlooked.
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(b) Individual communications

Most of the individual communications received
during the period under review were directed
against Uruguay; many cases were also brought
againgt Canada and the Scandinavian countries
(for a country breakdown see Fifth Annual Re-
port, pp. 89-91). On the other hand, not a single
communication from half of the countries having
ratified the Optional Protocol has reached the
Committee. The Committee concluded in numer-
ous cases that Uruguay, by the way in which
political prisoners and terrorists were denied basic
safeguards of physical treatment and fair trial,
was in breach of its obligations. Two findings
against Colombia also had as their background
the fight against — terrorism under a state of
siege. In the case of the Mauritian women (April
9, 1981, Fifth Annual Report, p. 134), the Com-
mittee ruled that Mauritius was in breach of her
commitments under Arts. 17(1) and 23(1) in con-
junction with Arts. 2(1), 3 and 26 by denying to
husbands of Mauritian women a stable right of
residence which was granted to wives of male
Mauritian nationals as a matter of routine (— Sex
Discrimination). Somewhat similar issues were
dealt with in the Lovelace Case decided on July
30, 1981 (ibid., p. 166). The Committee con-
cluded that Canada’s Indian Act infringed rights
of the petitioner under Art. 27 (protection of
— minorities), by providing that a woman Indian
who marries a non-Indian loses tribal membership
and is required to leave her home reserve, while
the non-Indian wife of a male Indian is integrated
into the Community, since there was no other
place- where the woman, after her marriage had
broken up, could enjoy her native culture.

6. Special Legal Problems

As far as the reporting procedure under Art. 40
is concerned, many issues still remain in a twilight
zone. The Covenant abstains from specifying
what additional material may be resorted to when
studying the reports submitted by States parties.
There seems to be agreement that official docu-
ments of the State concerned as well as official
UN documents constitute additional sources of
evidence whose use may not be objected to. In
addition, members are free to inform themselves
from whatever source they see fit and to ask the
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governmental representatives present whether the
facts and data gained thereby are true. The defini-
tion of precise rules on admissible evidence would
become urgent should the Committee as a collec-
tive body try to assess each individual State’s
report after having studied it. The interpretation
of Art. 40(4), however, is still a subject of con-
troversy among members. While the overwhelm-
ing majority believes that an individual appraisal
is indeed required, members from Eastern Euro-
pean countries maintain that all the Committee
can do is expound general conclusions which re-
flect the experiences gathered in studying reports
(“general comments”, sometimes called in jargon
“general general comments” in order to underline
that the real task under Art. 40(4) remains unful-
filled). The consensual statement of October 30,
1980 mentioned above is without prejudice to the
conflicting views. In spite of that divergence,
“general comments” on the implementation of
the Covenant and the discharge of the reporting
obligation as well as on the requirements deriving
from a number of provisions of the Covenant
(Arts. 3, 4, 6, 7, 9, 10, 19, 20, 1, 14) were
adopted.

As far as individual communications are con-
cerned, it has become clear that proceedings con-
ducted entirely in writing are extremely cumber-
some and difficult to handle. Although Art. 5(1)
of the Optional Protocol alone does not seem to
constitute an absolute legal obstacle against hold-
ing oral hearings, the ensuing technical and finan-
cial problems would be insurmountable. No solu-
tion is provided by the Optional Protocol for
situations where the basic facts remain contested.
In dealing with Uruguayan cases, the Committee
ruled that in view of the duty of cooperation laid
down in Art. 4(2) of the Optional Protocol, sheer
passivity and blanket denials on the part of the
government are not sufficient. States are required
to supply concrete information and respond point
by point to the petitioners’ allegations; otherwise,
they can be taken as the basis of final views on
the pending case. However, once a State has
complied with this procedural requirement, the
Committee has no further device to determine
what the actual situation is like.

Although the Committee’s views are not bind-
ing, States are certainly obligated to consider
them in — good faith. Therefore, it should be
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learned what steps have been taken in response to
the Committee’s findings and recommendations.
To date, however, there exists no formalized
follow-up procedure.
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CHRISTIAN TOMUSCHAT

INTERNATIONAL CRIMES

1. History

The pattern of — international relations in the
19th century, which was reflected in the classical
theory of the exclusive international personality
of States (— Subjects of International Law),
rested on the principle of the equality of
sovereign entities (— States, Sovereign Equality).
There was no instance superior to the States
themselves that could have limited their auton-
omy. The responsibility of individuals under cri-
minal law - including responsibility for violation
of — treaties concluded under international law
or for violations of — customary international
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law —was only imaginable in accordance with
municipal law and could only be established by
municipal courts (— International Law and Muni-
cipal Law; — Individuals in International Law).

The idea of punishing aggressive — war and
acts of war in contravention of international law
originated during World War I and led to the
inclusion in the — Versailles Peace Treaty (1919)
of a provision for the arraignment of Kaiser
Wilhelm II “for a supreme offence against inter-
national morality and the sanctity of treaties”
(Art. 227) and for the trial of German military
and civilian personnel accused of having commit-
ted acts in violation of the “laws and customs of
war” (Art. 228). The idea of individual criminal
responsibility in international law was developed
in the literature of international law between the
two world wars.

After World War II numerous leading German
and Japanese figures were put on trial before
inter-allied courts in Nuremberg and Tokyo for
— crimes against peace, — war crimes and
— crimes against humanity and were in some
cases sentenced to severe penalties
(— Nuremberg Trials; — Tokyo Trial). All
efforts to convert the penal provisions on which
these judgments were based en bloc into generally
binding norms of international law have thus far
been unsuccessful. An — international criminal
court as envisaged by the Genocide Convention
of 1948 and the Apartheid Convention of 1973
has never been established (— Genocide;
— Apartheid). The Draft Statute for an Interna-
tional Commission of Criminal Inquiry and the
Draft Statute for an International Criminal Court,
prepared by the — International Law Association
in 1980 and 1982 (ILA, Report of the 59th Con-
ference, Belgrade, pp. 402 and 409; Report of the
60th Conference, Montreal, pp. 424 and 454),
have failed to make any impact.

2. Definition

The notion of international crimes is difficult to
define because the practice initiated by States at
the end of World War II of calling foreign State
organs to account for international crimes has not
been continued, and, moreover, no generally rec-
ognized criteria for determining the content and
limits of the concept of international crimes are
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perceptible in the field of existing international
criminal law.

In these circumstances the narrowest concep-
tual definition imaginable would seem most
appropriate; it should also establish a connection
between the conception of international crimes
and generally recognized basic principles of cri-
minal law. The term ““international crimes” would
have to be replaced with the stricter notion of
‘“crimes against international law”. The recogni-
tion of such crimes would only be conceivable on
the fulfilment of three conditions. First, the re-
levant criminal norm would have to emanate
directly from a treaty concluded under interna-
tional law or from customary international law,
and it would have to enjoy direct binding force on
individuals without intermediate provisions of
municipal law. In this case liability to punishment
for certain specified conduct would be established
generally without any further need for a relevant
penal provision in municipal law (— Self-
Executing Treaty Provisions). Not only does it
seem self-evident in the eyes of Anglo-American
lawyers that criminal liability for an act may
emanate directly from international law; this view
has also been acknowledged in various interna-
tional — declarations and treaties, even though,
for reasons of legal certainty, most continental
criminal law systems make criminal liability for an
act dependent on the pre-existence of a written
legal provision in municipal law (e.g. Basic Law
of the Federal Republic of Germany, Art.
103(2)). Second, provision would have to be made
for the prosecution of acts penalized by interna-
tional law in this manner before an international
criminal court, or if before a municipal court, in
accordance with the principle of universal juris-
diction so that the international character of the
crime might also find expression in the mode of
prosecution itself (— Criminal Law, Internation-
al). Third, a treaty establishing liability for an act
as a crime against international law would have to
be binding on the great majority of States, for
only then would the international status of the
relevant penal provision be assured.

On the other hand, a comprehensive definition
of international crime, as frequently encountered,
would include all violations of law affecting those
legal interests in whose preservation humanity has
a general interest and for which criminal law
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protection is provided in an international treaty or
under customary international law. Such a broad
definition would clearly have no significance for
the theoretical system underlying international
criminal law, since the description of an act de-
clared criminal under international law would not
need to correspond to the requirements of cer-
tainty in relation to criminal law norms and also
because prosecution under State jurisdiction
could take place in accordance with the principle
of territorial jurisdiction (— Jurisdiction of
States). Thus a notion of this kind would have no
specific legal relevance.

In any event, the concept of international
crimes must be distinguished from that of interna-
tional torts (— Responsibility of States: General
Principles; — Internationally Wrongful Acts). An
international tort is an unlawful act by a subject
of international law violating the international
legal rights of another subject of international law
and giving rise to a duty to make — reparation on
the part of the State to which the individual
perpetrator of the act belongs. An international
tort does not of its own accord give rise to respon-
sibility under the criminal law. Nevertheless, an
international tort may at the same time constitute
a crime against international law (e.g. war
crimes).

3. Crimes Against International Law

In the light of the narrow definition of interna-
tional crime preferred above, there are only a few
acts that may be regarded as genuine crimes
against international law.

(a) Crimes against peace

Criminal liability for crimes against peace was
accepted for the first time following World War
II. The relevant penal provision appeared in Art.
6(a) of the Charter of the Nuremberg Internation-
al Military Tribunal of 1945 and in Art. 5(a) of
the Charter of the International Military Tribunal
for the Far East of 1946. However, these provi-
sions were concerned only with the punishment of
German and Japanese civilian and military lead-'
ers and did not make any further claim to validity.
Certainly, — United Nations General Assembly
Resolution 95(I) of December 11, 1946 affirmed
the Charter and the Judgment of the Nuremberg
Tribunal but it was not intended to (and the
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General Assembly was not able to) create a
generally valid penal provision in international
law. Instead it merely gave expression to the
understandable moral conviction of the world
public that justice had been done to the defen-
dants. The — Friendly Relations Resolution of
October 24, 1970 (UN GA Res. 2625 (XXV))
declaring that ““[a] war of aggression constitutes a
crime against the peace, for which there is respon-
sibility under international law” also failed to
create a new crime under international law. For
this reason the Resolution on International Co-
operation in the Detection, Arrest, Extradition
and Punishment of Persons Guilty of War Crimes
and Crimes against Humanity of December 3,
1973 (UN GA Res. 3074 (XXVIII)) is expressly
restricted to these two types of crimes and does
not refer to crimes against peace. The same ap-
plies to the Convention on the Non-Applicability
of Statutory Limitations to War Crimes and
Crimes against Humanity of November 26, 1968
(UN GA Res. 2391 (XXIII)). Equally, Resolu-
tion 3314 (XXIX) of December 14, 1974 defining
— aggression—upon which great hopes had
been founded regarding continuation of the work of
codifying the penal provisions of Nuremberg and
Tokyo — only represented a non-obligatory recom-
mendation to the — United Nations Security
Council, which was intended to facilitate the
determination of an act of aggression under Art. 39
of the = United Nations Charter. The Resolution
does not constitute a penal norm, although Art.
5(2) declares that “[A] war of aggression is a crime
against international peace. Aggression gives rise to
international responsibility.” Work on the Draft
Code of Offences against the Peace and Security of
Mankind, which had been suspended in 1957, was
resumed by the Sixth Committee of the General
Assembly in 1978. Little progress was made,
however, particularly as the United States, the
United Kingdom, Canada, Italy, the Federal
Republic of Germany and Japan took the view that
attempts to codify international criminal law should
be abandoned altogether. Nevertheless, several
States have introduced provisions in their national
legislations penalizing the preparation and pur-
suance of a war of aggression. Provisions to this
effect have been adopted in the Federal Republic of
Germany in para. 80, in the German Democratic
Republic in para. 85 and in Bulgaria in Art. 409 of
their respective criminal codes.
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(b) War crimes

The legal position in respect of — war crimes is
of a different order. The four — Geneva Red
Cross Conventions of August 12, 1949 contain
penal provisions describing acts and omissions —
denoted as ‘“‘grave breaches” —which are consid-
ered to be war crimes punishable by the contract-
ing States on the basis of the principle of universal
jurisdiction. Protocol 1 of December 12, 1977
contains further instances of ‘‘grave breaches”.
That provisions of these ‘“‘grave breaches” may be
employed directly. as penal norms is clear from
the position in the United States where, unlike
that in the United Kingdom, no additional penal
provisions have been created in municipal law,
with the result that this area of the law has been
left as laid down in the treaties.

(c) Crimes against humanity

An important part of the law applied in Nurem-
berg and Tokyo in respect of crimes against
humanity has found its way into general interna-
tional law. Reference must be made here to the
Genocide Convention of December 9, 1948 which
has extended liability to punishment for acts com-
mitted in peace-time. The Genocide Convention
defines genocide as a ‘“‘crime under international
law”, outlines those acts punishable as genocide
and imposes an obligation on States to punish
offenders. Although provision is made for ap-
plication of the territorial principle where State
jurisdiction is exercised, the crime of genocide is
nonetheless assured in its character as a genuine
crime against international law in that the juris-
diction of an international penal tribunal is also
contemplated. The International Convention on
the Suppression and Punishment of the Crime of
Apartheid of November 30, 1973 displays the
same basic structure as the Genocide Convention.
The various acts punishable as the crime of apar-
theid are outlined in Art. II. In addition to provi-
sion for State jurisdiction, under which municipal
courts may proceed according to the principle of
universal jurisdiction, Art. V of the Convention
also makes provision for the jurisdiction of an
international penal tribunal. However, with only
twenty ratifications the Convention lacks the
broad international support necessary for acts of
apartheid — in so far as they do not simultaneously
constitute genocide —to be considered as crimes
against international law.
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(d) Piracy

Customary international law has long recog-
nized — piracy on the high seas as a crime against
international law which may be prosecuted and
punished by any State on the basis of universal
jurisdiction. Acts of piracy committed by the crew
or the passengers of a private ship or — aircraft
against another ship or aircraft are dealt with in
Arts. 15 to 22 of the Convention on the High Seas
of April 29, 1958 (— Law of the Sea). Acts
constituting piracy are outlined in Art. 15, and
punishment of offenders takes place in accord-
ance with Art. 19 and on the basis of universal
jurisdiction. Corresponding provisions are to be
found in Arts. 101 and 105 of the Convention on
the Law of the Sea of December 10, 1982
(— Conferences on the Law of the Sea).

4. International Crimes in
the Broad Sense

If international crimes are understood in a
wider sense, i.e. so that the conception of an
international crime is related to a legal interest of
international legal significance, then the range of
international treaties with penal provisions or pro-
visions of a quasi-penal nature is very extensive
and difficult to delimit.

The two draft Statutes prepared by the Interna-
tional Law Association (see section 1 supra) not
only enumerate the above-mentioned crimes
against international law as international crimes
but also include the following offences: interna-
tional — terrorism, certain offences committed
on board aircraft and certain unlawful acts against
air traffic security (— Civil Aviation, Unlawful
Interference with), slave-trading (— Slavery),
trading in women and children (— Traffic in Per-
sons), narcotic offences (— Drug Control, Inter-
national), excessive fishing (— Fisheries, Interna-
tional Regulation), pollution of the seas with oil
and other pollutants (— International Water-
courses Pollution), damaging submarine cables
(— Cables, Submarine), offences against persons
protected by international law, serious apartheid
offences, international hostage-taking (— Hos-
tages) and unlawful forwarding of explosives
through the post.

In Internationales Strafrecht (p. 609, footnote
16) Oechler goes still further in his list of interna-
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tional crimes: He adds international trading in
obscene publications, violating duties imposed for
the protection of cultural property during the
course of armed conflict (— Cultural Property,
Protection in Armed Conflict) and prohibited
radio transmissions from outside sovereign terri-
tory (— Pirate Broadcasting).

The Draft International Criminal Code pre-
pared by Bassiouni and others also includes:
aggression, unlawful use of weapons (— Weap-
ons, Prohibited), crimes against humanity,
— torture, unlawful medical experimentation (as
a special instance of a war crime), theft of nation-
al and archaeological treasures (— Cultural Prop-
erty) and bribery of foreign public officials. Prohi-
bited radio transmissions from outside sovereign
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HANS-HEINRICH JESCHECK

INTERNATIONAL
ECONOMIC ORDER

1. Notion

The international exchange of goods, services
and capital requires an order that permits private
and public economic actors to form reasonably
correct expectations regarding future economic
transactions and government interventions in the
economy. ‘‘Spontaneous orders” grow out of
practices without an initial overall design. The
international monetary system of the gold standard
before 1914, for instance, rested upon autonomous
national regulations in the principal trading nations
and - through free convertibility of currencies into
gold and freedom of payments and capital
transfers — provided for stable exchange rates and
balance of payments adjustments. “Directed
orders” are deliberately created by agreements,
such as the agreements establishing the
— International Monetary Fund (IMF) and the
~> International Bank for Reconstruction and
Development (IBRD) of 1944 (— Bretton Woods
Conference), and the — General Agreement on
Tariffs and Trade (GATT) of 1947. The distinction
between “‘spontaneous” and “‘directed” economic
orders is blurred due to the fact that even carefully
negotiated multilateral treaty systems, like the IMF
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and the GATT, often evolve by pragmatic rule
adaptations in response to changing circumstances
and rely on spontaneous market coordination
between autonomous specialized activities.

In each economy, regular interaction of indi-
viduals and organizations engenders legal or
extra-legal principles and rules with three regula-
tory functions: to constitute and delimit autonomy,
to coordinate autonomous specialized activities in a
way which harmonizes private and social advan-
tage, and to promote continuity and ‘“relative
stability”’. The rules may serve several functions at
the same time. Property rights, and the markets
arising from transactions in such rights, not only

-establish and delimit freedoms but, by assigning

potential profits and the risks of loss, also permit
and promote decentralized adjustment and coor-
dination which, in a world of continuous change, is
a condition of the overall ‘“dynamic stability” of the
international economy.

Attempts to direct the international economy
deliberately may be made through long-term
principles, rules and institutions (‘“framework
policy”) or short-term flexible steering instruments
and discretionary decisions aimed at influencing
prices and quantitative developments (‘“‘process
policy’’). They may be undertaken by private and
public actors and may make use of a variety of legal
and extra-legal instruments. These include
— private international law, such as the old lex
mercatoria within the Hanseatic League of cities in
the 13th century, or the modern law merchant of
Eurocurrency transactions; public national law and
governmental measures, whose application to
transnational economic activities may give rise to
“conflicts of law” and “‘countervailing measures”
by adversely affected States which make necessary
rules on the limits of extraterritorial jurisdiction
(— Comity; —» Extraterritorial Effects of Admi-
nistrative, Judicial and Legislative Acts); interna-
tional agreements, institutions or informal arrange-
ments aimed at reconciling conflicting national
interests and at enabling governments to pursue
their economic and other self-interests in an
interdependent world economy.

The “international economic order” (IEO) can
thus be viewed as a three-tiered regulatory
structure for the steering of international trade in
goods and services, international movements of
production factors (labour, ‘“‘capital”, transfer of -
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technology) and the exchange of national curren-
cies. The chief economic policy instruments used
for regulating these various international economic
transactions may be subdivided into price mechan-
ism devices (e.g. tariffs, import deposits, internal
taxes, subsidies, multiple exchange rates, restric-
tive business practices) and direct controls (e.g.
quantitative restrictions, prohibitions, directives).
An important regulatory problem arises from the
fact that the various policy instruments are often
mutually interchangeable: The GATT, for
instance, explicitly prescribes that ‘“‘contracting
parties shall not, by exchange action, frustrate the
intent of the provisions of this Agreement, nor, by
trade action, the intent of the provisions of the
Articles of Agreement of the International
Monetary Fund” (Art. XV: 4); since international
tariff concessions may be impaired by national
non-tariff barriers or private restrictive business
practices, the GATT also sets out detailed rules on
“nullification or impairment” of benefits accruing
under the GATT (Art. XXIII). Another regulatory
problem stems from the fact that governments may
use the various policy instruments not only for
maximizing economic efficiency and thereby the
wealth of their nationals but also for non-economic
objectives such as income redistribution or national
security. The extensive national regulation of
international trade in goods and services, foreign
direct or portfolio investments, labour movements
and international monetary transactions is giving
rise to an ever increasing number of international
agreements, institutions and — codes of conduct
aimed at liberalizing and coordinating governmen-
tal and private interventions in the economy. This
public international economic law entails far-
reaching changes on the level of national laws (e.g.
increase in executive powers, decrease in par-
liamentary control over foreign trade policy) and
serves also an important ‘“‘domestic regulatory
function” in compelling governments to use
efficient regulatory instruments in their national
self-interest (e.g. GATT, Arts. I to III, XI: use of
non-discriminatory tariffs instead of discriminatory
non-tariff trade barriers).

The term IEO may be used as a factual concept
referring to the reality and interacting elements of
the international economy, such as actual patterns
of production, consumption and distribution. As a
legal concept, the term IEO relates to the legal
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principles, rules and institutions which shape the
factual IEO and which, by promoting legal security
and reducing international transactions costs,
contribute to an efficient allocation of resources.
Since the factual IEO and its legal framework are
never perfect, the term IEO is also used to de-
note ideal orders or theories of a satisfactorily
functioqing international economy, that may
permit improvements in the factual and legal IEO
so that it forms a coherent system capable of
achieving agreed objectives in an orderly fashion. -

2. Legal Evolution

Many rules and institutions of the IEO emerged
in an evolutionary way. Private property became
recognized before it was regulated by legislation;
and contracts were concluded and enforced prior
to any systematic regulation of contract law.
Already in classical antiquity, the recognition of
private property, freedom of contract and
— pacta sunt servanda allowed goods to be traded
and led to the emergence of an international-
exchange economy and of an essentially indi-
vidualist private law. The exchange economy
made possible increased specialization, efficien-
cy, economic wealth and population growth -
particularly in those parts of the world where, as
in the Roman Empire and many sovereign Euro-

_pean States since the end of the Middle Ages,

economic freedoms and property rights, contract
law, competition and trade were protected by
relatively developed and continuously developing
legal systems. The division of labour and decen-
tralized economic decisions were coordinated by
market prices resulting from free interplay of
supply and demand. Individual profit and utility
maximization ensured that ‘“comparative advan-
tages” would be exploited —all this long before
the importance of these ‘‘economic laws” was
discovered by economists.

International economic law likewise evolved
spontaneously from decentralized law-creating
processes in which the fittest norms survived
(— Economic Law, International). Its historical
development may be subdivided into three stages.
The first was characterized by the evolution of
private international commercial law up to the
period of the medieval law merchant. Already the
ancient Greek and Roman trade had given rise to
particular commercial usages and customs (ubi
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commercium, ibi jus), and the Roman jus gentium
was applicable also to foreigners and sometimes
conceived of as an expression of naturalis ratio
common to -all people. The mercantile cus-
toms and trading institutions of the Middle
Ages—such as the fair, the rise of banking,
and joint-stock and regulated companies-—
contributed to the emergence of a uniform law
merchant in Europe which was not only a jus
mercatorum but often became customary law
approved by governmental authorities and admi-
nistered by special commercial courts. This old /ex
mercatoria was characterized by its emphasis on
freedom of contract, freedom of alienability of
movable property, abrogation of legal technicali-
ties, and decision of cases ex aequo et bono. It
evolved rules and concepts, some remaining of
great importance to the present day (e.g. the bill
of exchange, the principle of assignability and
negotiability, the charterparty and the bill of lad-
ing), which often markedly differed from those of
Roman law or of the ordinary local laws (— Bills
of Exchange and Cheques, Uniform Laws).

The second stage in the legal evolution of the
IEO began with the development of public inter-
national economic law prompted by the coexist-
ence and foreign trade of the newly emerging
sovereign States in Europe since the end of the
Middle Ages. Political nationalism and economic
mercantilism led to the incorporation of the law
merchant into national codifications of law. The
State’s prerogative over the regulation of money
and of foreign trade were considered essential
elements of — sovereignty. International com-
merce became subjected to governmental trade
regulations such as customs duties, quantitative
restrictions, State trading, shipping monopolies
and preferential arrangements for trade with
overseas colonies. The legal insecurity, economic
costs and political frictions caused by mercantilist
foreign trade interventions gave rise to the con-
clusion of bilateral — commercial treaties aimed
at coordinating and liberalizing the respective
national trade regulations on a reciprocal basis
(— Reciprocity).

The increasing use of — most-favoured-nation
clauses contributed to the gradual coming into
being of a more ‘‘rule-oriented” multilateral trad-
ing system. The numerous bilateral trade agree-
ments concluded since the 1860 Cobden-Chevalier
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treaty of commerce between England and France
were interlinked through unconditional most-
favoured-nation clauses. They also often provided
for “‘national treatment”, ‘‘freedom of com-
merce”’” between the territories of the contracting
parties, reciprocal protection of personal and
property rights of their nationals, and the admis-
sion of — consuls who assisted in promoting in-
ternational trade (— Aliens; — Aliens, Property;
— Treaties of Friendship, Commerce and Naviga-
tion; — Consular Treaties). With multilateralized
trade liberalization, freedom of contract and of
payments at stable exchange rates based on the
gold standard, freedom of international — capital
movements, protection of property rights and
other widely accepted rules of international good
behaviour, this non-discriminatory long-term
“commercial treaty system’’ operated economical-
ly like a multilateral trading order. Hence it be-
came more rational to negotiate further-reaching
multilateral liberalization and integration meas-
ures, as well as to supplement bilateral trade
agreements by multilateral agreements in the
fields of international trade (e.g. the international
sugar conventions of 1864 and 1902), monetary
relations (e.g. the Latin Monetary Union of
1865), international transport (e.g. the Rhine
Navigation Acts of 1831 and 1868; — Rhine) and
— industrial property rights (e.g. the 1883 Paris
Convention on the Protection of Industrial
Property).

The outbreak of World War I in 1914 marked
the end of the classical liberal era and, in many
States, the coming into being of modern national
public economic law, large governmental
bureaucracies for the administration of economic
policy and an ever increasing “politicization” of
the economy. The centre of economic power
shifted from England to the United States.
However, notwithstanding President Wilson’s
pledge for “removal, so far as possible, of all
economic barriers and the establishment of an
equality of trade conditions among all nations”
(point 3 of — Wilson’s Fourteen Points), the
United States was not prepared to follow the
British tradition of free trade and to engage in
multilateral trade — negotiations; this obstructed
repayment of the international — loans in the
only way they could be repaid (— State Debts; cf.
— Dawes Plan; — Young Plan). The — League
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of Nations Covenant provided only for a general
commitment to the objectives of freedom of com-
munications and of transit as well as of equitable
treatment of the commerce of all League mem-
bers (Art. 23(e)). The five major international
trade and monetary conferences convened during
the 1920s produced only minor results and failed
to restore the pre-war liberal trading order.

The Wall Street stock exchange crask of 1929
and the ensuing Great Depression led to the
abandonment of the gold standard, a decline in
world trade by more than 50 per cent between
1929 and 1939, widespread ‘‘beggar-thy-
neighbour” policies characterized by protectionist
tariff increases (Hawley-Smoot Tariff Act of 1930
in the United States), pervasive trade restrictions,
exchange controls, competitive devaluations and
widespread nationalization of foreign property
(— Expropriation and Nationalization). The Un-
ited States reciprocal Trade Agreements Act of
1934, which led to the conclusion of thirty-two
trade agreements with unconditional most-
favoured-nation clauses between 1935 and 1945,
aimed at re-establishing multilateral trade but
could not reverse the widespread resort to dis-
criminatory bilateral trade and payments agree-
ments. The 1936 Tripartite Monetary Agreement
between the United States, the United Kingdom
and France was again a step in the right direction,
but it was already overshadowed by the threat of
war.

The third stage in the legal evolution of the
IEO began with the — Atlantic Charter of 1941.
It is characterized by the determination to avoid a
recurrence of the experience of the 1930s through
use of deliberate multilateral regulation and liber-
alization of international monetary, financial and
trade relations in the framework of mutually sup-
porting multilateral agreements and universal, in-
tercontinental and regional economic organiza-
tions. The — United Nations Charter proceeds
from the “principle of the sovereign equality of alt
its Members” (Art. 2(1)), but sets out rules and
procedures for “international economic and social
cooperation” (Chap. IX) based on general princi-
ples of cooperation (Art. 56) and “good neigh-
bourliness” (Art. 74). Such cooperation is to be
coordinated by the — United Nations General
Assembly (Art. 60), the — United Nations Eco-
nomic and Social Council (Chap. X) and ‘‘various
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specialized agencies established by inter-
governmental agreement” (Arts. 57 and 63).

The 1944 Agreement establishing the IMF pro-
vides for stable exchange rates reflecting coun-
tries’ competitiveness in international trade (Art.
IV), avoidance of exchange restrictions on current
payments for international trade in goods and
services (Art. VIII), financial assistance to over-
come temporary balance of payments difficulties
(Art. V), national freedom to control internation-
al capital transfers (Art. VI) and a great deal of
autonomy for national economic policies in pur-
suit of agreed “primary objectives of economic
policy” (Art. I) such as full employment, econo-
mic growth and price stability. The IBRD was
created for the purpose of supplementing private
lending and capital flows by public long-term
loans so as to meet the financing needs of the
war-torn and underdeveloped countries.

The — Havana Charter for an International
Trade Organization having failed to attract the
necessary ratifications to bring it into force, the
GATT has remained the only multilateral agree-
ment setting out general rules and procedures for
non-discriminatory trade liberalization between
its 122 participating States (as of 1984). The
mutually supporting monetary, financial and trade
rules are supplemented by a large number of
international agreements regulating other fields of
economic cooperation such as international com-
modity trade, restrictive business practices,
— free trade areas, — customs unions and other
international - economic organizations and
groups, — foreign investments, international
— taxation and avoidance of — double taxation,
— capital movements, — loans, — economic
and technical aid and international financial
cooperation (— Antitrust Law, International;
(— Commodities, International Regulation of
Production and Trade; — Financial Institutions,
Inter-Governmental).

3. Regulatory Tasks

Each economy is at the same time a system of
production, coordination and distribution. It
serves the basic purpose of maximizing the satis-
faction of human demand for goods and services,
including politically determined ‘“public goods”
such as environmental protection or income redis-
tribution, through continuous reallocation of
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capital and labour toward uses and employments
promising a higher social yield. The basic econo-
mic tasks of the IEO may be subdivided accor-
dingly into: (a) promotion of an efficient alloca-
tion of the world’s scarce resources of manpower,
capital and natural resources so as to maximize
the satisfaction of consumer preferences by mini-
mizing costs; (b) coordination of decentralized
economic activities without excessive price fluc-
tuations and business cycles that may adversely
affect the allocative efficiency of market prices;
and (c) an equitable distribution of benefits and
costs. The two value judgments underlying these
three broad objectives—the need for economic
efficiency and distributive equity — have been uni-
versally recognized in numerous legal instruments
and UN resolutions. Given the decentralized legal
structure of the IEO with its more than 170
sovereign States and millions of private economic
actors, the central regulatory task consists in
establishing incentives and disincentives to guide
the self-interested conduct of individuals, enter-
prises and States in a way conducive to the
achievement of these economic objectives.

(a) Efficient allocation of resources

According to economic theory, undistorted
competition is the most efficient allocator of soci-
ety’s resources unless there are ‘“market imperfec-
tions” (such as monopolies and ‘‘external
effects”) or a demand for “‘public goods” that
cannot be produced on the open market. No
country is rich enough to disregard economic
efficiency or renounce the economic gains from
liberal trade (— World Trade, Principles).
Whereas sovereign States have different percep-
tions as to their internal national economic reg-
ulations and policies, the external pelicy objective
of expansion and gradual liberalization of interna-
tional trade and payments has become universally
recognized since 1944 (IMF Agreement, Art. I;
GATT, Preamble). Its pursuit requires two sets of
trade and monetary rules that must be carefully
dovetailed, since trade and monetary restrictions
are largely interchangeable (cf. GATT, Art. XV).
The international trade and monetary rules must
be non-discriminatory so as to prevent the alloca-
tion of resources pursuant to comparative advan-
tages from being distorted for the benefit of less
productive interest groups (GATT, Arts. I, III,

|

INTERNATIONAL ECONOMIC ORDER

XIII and XVII). From an economic point of view,
an optimal exploitation of the gains from interna-
tional division of labour would require free move-
ment of goods, services, persons, freedom of pay-
ments and capital transfers, as well as guarantees
of other “constitutive legal principles” of market
competition such as antitrust rules, private prop-
erty, freedom of contract, freedom of profession,
personal liability, non-discrimination and monet-
ary stability.

However, given the existence of more than 170
States with different national economic and legal
systems, the international trade and monetary
rules of the GATT and IMF Agreement preserve
a large degree of national autonomy to maintain
non-discriminatory tariff protection, to introduce
safeguard measures for a variety of economic and
political reasons, to enter into regional arrange-
ments, to restrict capital transactions and to inter-
vene in the domestic economy by means of non-
discriminatory measures including State-trading
and nationalization of foreign property. The ma-
jor regulatory functions of the GATT and IMF
rules are to enable each contracting party to
pursue its national economic self-interest in an
interdependent world economy by promoting
multilateral  trade  liberalization, non-dis-
criminatory international competition, legal se-
curity, transparency and the — peaceful settle-
ment of disputes. By proscribing economically
inefficient and harmful economic policy instru-
ments such as discriminatory non-tariff barriers,
the GATT rules legally define the national econo-
mic interest in the use of “optimal forms” of
economic intervention and help protect govern-
ments not only from foreign abuses but also from
the “rent-seeking” protectionist pressures of
domestic interest groups.

(b) Coordination and stability

If economic order is equated with unobstructed
adjustment to continuously changing economic
conditions, the IEO cannot efficiently function
unless it is based on essentially liberal principles.
For only where the price system quickly transmits
information about incipient scarcities or surpluses
anywhere in the world and the economic actors
dispose of economic freedoms and property rights
enabling them to engage in a continuous process
of innovation and adjustment, can the world eco-
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nomy remain in a state of ‘“dynamic stability”.
Liberal trade and currency convertibility connect
national price systems into an international price
system which is an information-processing
mechanism and a coordination system indispens-
able for the economic efficiency and stability of
the IEO. The history of “government failure”, for
instance in the steering of international agricultu-
ral markets, confirms that governmental bureauc-
racies and international economic coordination
through political negotiations cannot process and
disseminate the economic information from the
millions of international economic actors as
efficiently as decentralized markets continuously
do.

While market competition cannot function
without legal guarantees of economic freedoms,
property rights and contract law as legal prere-
quisites of voluntary economic exchange, the ex-
istence of ‘“market failures” and ‘‘government
failures” also necessitates legal rules preventing
the abuse of these rights and protecting con’ibéti-
tion against both private and governmental res-
traints. With regard to “framework” and *‘pro-
cess” policies aimed at correcting market or gov-
ernment imperfections, it is useful to separate
issues related to optimal government policies for
maximizing national welfare from those issues
that are concerned with the efficiency of the IEO
as a whole. From the national perspective, there
may be many economic and political reasons for a
government to intervene in its economy. Econo-
mic theory teaches, however, that the corrective
policies can almost always be carried out more
efficiently and in a less costly way by internal
corrective measures such as domestic taxes or
subsidies rather than by interference with interna-
tional trade, which reduces the potential national
income and introduces additional market distor-
tions.

From the perspective of the IEO, theré is in-
creasing awareness that neither macroeconomic
theory nor “‘intergovernmental management with-
out economic theory” offer satisfactory solutions
for macroeconomic stabilization policies, and that
microeconomic market coordination remains of
decisive importance also for macroeconomic reg-
ulatory tasks. The system of floating rates of
exchange, which emerged unplanned out of the
breakdown in 1973 of the Bretton Woods system

341

of agreed fixed rates of exchange, reflects the
conviction that the millions of private and public
participants in international money and capital
markets are the best judges of their own interests
and that, also in the monetary field, market
prices, i.e. floating exchange rates and interest
rates, can coordinate and “stabilize” the millions
of decentralized decisions more efficiently than
political negotiations among government bureauc-
racies. At the same time, the IMF continues to
assist member countries in overcoming temporary
balance of payments imbalances without resort to
restrictions detrimental to their national welfare.
The “‘Set of Multilaterally Agreed Equitable Prin-
ciples and Rules for the Control of Restrictive
Business Practices”, which was recommended by
the UN General Assembly on December 5, 1980,
also reflects a focus on the regulatory task of
“making the market work”. The various interna-
tional arrangements aimed at stabilizing commod-
ity prices by means of export quotas (e.g. for
cocoa, coffee, sugar and tin), buffer stocks (e.g.
for cocoa, natural rubber, sugar and tin), multi-
lateral contract systems (e.g. for wheat), or by the
1980 Agreement Establishing the Common Fund
for Commodities, have met with only limited
success up to now (— Commodities, Common
Fund).

(c) Equitable distribution

“Equitable commodity prices” and a “new in-
ternational economic order” have become univer-
sally recognized objectives of international econo-
mic policy. Yet views about the appropriate
policy instruments for achieving these objectives
continue to differ. They are influenced by value
judgments on “‘social justice” which, in the eco-
nomic field, necessarily depend on conceptions of
the equity of a market-oriented distribution of |
benefits (which rewards not only superior skills
and comparative advantages but also the exist:ngr
distribution of capital) and of governnie. i’
capacity to steer the world economy deliberately.
Moreover, ‘“‘social justice” is an attribute of rela-
tions between individuals but lacks a precise
meaning in relations among governments. From
an economic point of view, direct financial trans-
fers are a more efficient instrument of income
redistribution than interference with market
prices or with non-discriminatory competition
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rules. From a legal perspective, ‘“conduct-
oriented” rules —for instance on preferential and
non-reciprocal treatment of — developing States
(— Lomé Conventions)-have proved more
effective than “‘result-oriented” rules (e.g.
GATT, Art. XXXVI(4) on “equitable commodity
prices”’) or programmes such as the — United
Nations Industrial Development Organization’s
plan for increasing the developing countries’ share
in world industrial production to 25 per cent by
the year 2000. Rule-oriented market policies may
also enable more economic growth and equally
distributed welfare than many redistributive gov-
ernmental policies in the name of ‘“‘social justice”
which inhibit economic growth and often entail
arbitrary distributive effects. Modern internation-
al economic law is characterized by increasing
recognition of legal principles of substantive
equality for ensuring equal conditions of competi-
tion as well as of legal principles of solidarity
aimed at preventing national measures with harm-
ful extraterritorial effects and at assisting States in
overcoming economic difficulties.

4. Evaluation

An efficient IEO and liberal trade are not gifts
of nature but have to be created and continuously
secured by coherent sets of legal rules and proce-
dures. In an interdependent world economy com-
posed of more than 170 sovereign States, a system
of general international rules is the only device to
make autonomous economic policies of States
mutually compatible and to preserve national
“economic sovereignty’’ in a normative sense (de-
fined as a society’s capacity to take collective
decisions that have a reasonable chance of realiz-
ing their objectives). The international law princi-
ple of “sovereign equality” of States guarantees a
decentralized legal structure of the IEO as well as
economic and ‘“legal competition” among the
numerous public and private international econo-
mic actors (— States, Sovereign Equality). Com-
petition among national economic and legal poli-
cies promotes diversified processes of discovery,
learning and adjustment. On the level of interna-
tional law, the strengthening of the general
GATT rules by additional multilateral agreements
between interested contracting parties has also
proven beneficial to third GATT contracting par-
ties and has attracted an increasing number of
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accessions to the 1979 Tokyo Round Agreements
on non-tariff trade barriers. The emergence of
dissenting views on general legal principles such
as the international — minimum standard for the
protection of foreign property may prompt “legal
competition” as well on the level of national
public and private law (e.g. a reorientation of
foreign private investment to host countries offer-
ing more legal security). This may also foster
decentralized international law-creation pro-
cesses, such as the conclusion of more than 200
bilateral investment protection agreements since
1945, which could also strengthen or redefine the
general rules.

The central place of the legal principle of
“sovereign equality of States”, as well as of its

_economic implementation through the contractual

principle of unconditional most-favoured-nation
treatment, continues therefore to be justified.
However, since the satisfactory working of the
IEO depends on the mutual consistency of the
rules composing it, private and public national
and international economic law have to be
mutually adjusted so that they complement and
support each other, thereby increasing the effi-
ciency and resiliency of the stratified legal struc-
tures of the world economy in accordance with
the “plywood principle” (Tumlir). The legal
evolution of the IEO shows, on the one hand, a
surprising continuity: The classical principles and
standards of international treaty practice —such as
most-favoured-nation treatment, national treat-
ment, preferential treatment, fair treatment, re-
ciprocity and the minimum standard - continue to
form part of many international economic treaties
and organizations. Owing to their applicability to
States with different economic systems, they re-
concile the need for international cooperation
with the diversity of national economic and legal
systems. On the other hand, the various levels of
private and public national and international eco-
nomic law are slowly being integrated into a
comprehensive “international economic law” with
mutually interacting and complementary struc-
tures and developments, such as the distinct
tendency in both national and international eco-
nomic law to supplement the classical principles
of freedom and formal equality by new principles
of substantive equality and solidarity.

States are increasingly aware that a well func-
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tioning IEO has become a prerequisite for the
orderly functioning of their national economies
and that many national economic policy objec-
tives can no longer be achieved without participa-
tion in international aconomie agreements and
organizations aimed at correcting ‘“‘market im-
perfections” and at coordinating the external
effects of national economic interventions. The
quasi-universal membership in the IMF and the
participation of more than 120 States in the
GATT reflect a world-wide recognition that
observance of liberal international trade rules is in
the national economic self-interest because it per-
mits the attainment of a higher real income not
only in the world as a whole but also in each
participating country.

The present legal framework of the IEO pre-
sents serious regulatory gaps, in particular as re-
gards the lack of effective competition rules, in-
sufficient rules for — transnational enterprises
and deficiencies in the redistributive mechanisms
for the benefit of poor people. The resort to trade
protectionism in violation of GATT law and to
discriminatory administrative ‘‘management” of
prices, quantities and market shares in interna-
tional trade with agricultural, textile and other
products shows aiso an insufficient legal protec-
tion in national laws of. the national economic
self-interest in non-discriminatory liberal trade.
Although States agree that trade protectionism
reduces the potential national income and is
essentially only a device for redistributing income
between different sectors of the national economy
in an often arbitrary way, governments do not
pursue economic policies maximizing the national
economic welfare of their constituents but give
way to protectionist pressures from ‘‘rent-
seeking” domestic interest groups by granting
“protection rents’ in exchange for political sup-
port. International economic rules under which
governments commit themselves to maintaining
freedom and non-discrimination in their citizens’
international economic transactions offer addi-
tional legal protection for the proper exercise of
the often excessively broad executive powers in
the economic field as well as for the exercise of
individual freedoms and property rights. The law
of the — European Economic Community, the
increasing number of international codes of con-
duct and the trend in national trade and invest-
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ment legislation to permit individuals to invoke or
even enforce international rules against govern-
ments (e.g. anti-dumping and countervailing duty
legislation; section 301 of the United States Trade
Act of 1074; EC Council Regulation No. 2641/84
of 1984 on the strengthening of the common
commercial policy) offer promising examples for
integrating the various levels of international eco-
nomic law by securing a firmer grounding of
liberal international rules in national law, and
thereby establishing a “second line of constitu-
tional entrenchment” (Tumlir) for the protection
of freedoms and property rights of individuals.
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INVESTMENT CODES

1. Concepts and Definitions: (a) Economic law and
investment codes distinguished. (b) Regulation versus
facilitation. (c) National versus multinational or interna-
tional codes. (d) The substantive content of investment
codes. — 2. History of Investment Codes. — 3. Substan-
tive Detail: (a) General and hortatory provisions. (b)
Substantive facilitation provisions. (c) Regulatory provi-
sions: (i) Domestication or indigenization of ownership.
(ii) Use of local resources. (iii) Local employment and
training requirements. (iv) Mandatory transfer of tech-
nology and industrial property rights. (d) Industrialized
country investment control codes. — 4. Current Prob-
lems: (a) National treatment. (b) Stabilization and re-
negotiation. (c) Protection against expropriation or ex-
cessive regulation. (d) Dispute resolution.

1. Concepts and Definitions

The growth of private — foreign investments
during the second half of the 20th century has
strained the capacity of national legal systems to
absorb them. This stress is compounded when the
private investor’s home country and the invest-
ment host country are at widely disparate levels of
economic development. The problems are even
greater when, as is frequently the case, the inves-
tor is a transnational corporation that is capable
of minimizing legal controls by either coun-
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try, because of its multinational mobility
(— Transnational Enterprises).

At the same time, private investors often claim
that, at least in the case of developing countries,
the active invitation to invest, especially through
fiscal inducements, is a necessary condition of the
investment decision. While such claims are in part
simply an element of the argument that a well-
ordered legal system is a necessary condition of
private foreign investment, they are also a de-
mand for more favourable treatment than even
such a'legal system might otherwise provide.

In the following analysis, the concept of foreign
investment is limited to direct, rather than port-
folio investment, but includes the entire range of
such investment from primary mining and agricul-
tural sectors through manufacturing and com-

merce to services.

(a) Economic law and investment
codes distinguished

A well-ordered set of laws governing private
enterprise is a necessary condition for the de-
velopment of a flourishing entrepreneurial sector.
Chief among these laws are a commercial code, a
company code, industrial property codes (estab-
lishing patent, trademark and copyright régimes),
a tax code and the attendant codes of civil proce-
dure and judicial administration necessary for re-
solving disputes. Together, these economic law
codes can function as a legal régime sufficient to
facilitate as well as to regulate investment. Coun-
tries that pursue a liberal economic policy, and
that because of their size, wealth and markets
automatically attract foreign as wel as domestic
private investment, generally provide no more
than such a framework of legislation: The United
States is an important example of that approach.
While the foreign nature of some investment may
require special legislation — such as tax provisions
preventing — double taxation, or immigration
laws governing work permits for foreign
nationals - it is possible for many countries to
absorb foreign investment using only their general
legal superstructure.

This situation must be contrasted with that of a
set of laws dealing specifically and solely with
foreign direct investment. Such a code may be
necessary because the host country neither has
nor needs a well-ordered economic law régime for
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its own subjects; a country, in short,.in which the
foreign investment sector, at least for the time
being, is the modern sector par excellence. Alter-
natively, such a code may be necessary because
the host country desires to facilitate or to regulate

“to its own private sector. In the case of some
countries or economic sectors, the former is the
motivating factor: the maritime code of Liberia or
Panama, the patent code of Sudan or the pet-
roleum concession legislation of the Gambia are
examples. More typical, however, at least in more

recent times, is the coexistence of a specific in- -

vestment code alongside functioning and general-
ly applicable economic legislation.

An investment code need not be a separate and
autonomous legal structure. It is possible, and not
infrequent, to insert substantive provisions applic-
able only to foreign investment into general codes
such as company laws or tax laws. Especially in
the first stages of the development of substantive
investment "provisions this was a common prac-
tice.

(b) Regulation versus \ facilitation

The political posture of most countries shows a
tendency to oscillate between fear of foreign pri-
vate investment and the desire to attract it. At
least in the case of countries of a size and wealth
to make foreign private investment attractive, the
fear of “alienation” of important economic sec-
tors may be the only motivation for a foreign
investment code, which in that case will be of a
regulatory nature. In such a country, the oscilla-
tion is between neutrality and control. Other
countries, especially resource-poor — developing
States with small domestic markets, may require
investment codes to attract foreign private invest-
ment. They would oscillate between control and
facilitation. Even a country of that character can
develop hostility towards a foreign private invest-
ment sector, especially if that sector serves as a
pretext for modernization tendencies that unsettle
prior political, social or cultural patterns.

This distinction between regulation and facilita-
tion marks two types of investment codes, even if
in practice no legal régime anywhere is wholly of
either type. Nevertheless, it is possible to place a
country like Canada, with its Foreign Investment
Review Act, at one end of the spectrum, and one

foreign private investment in ways not applicable
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like Singapore, with its tax incentive legislation,

- at the other end. The distinction is most marked

in the case of well-endowed and open but thinly
poputated societies like Canada and Australia.
Developing countries, whether liberal, mercan-
tilistic or socialist in their economic organization,
tend to display elements of both types of code in
their legislation.

Closely allied to the distinction between regula-
tion and facilitation is a distinction between in-
vestment codes on the basis of the economic °
organization of the country. At one time it was
possible to distinguish socialist foreign investment
codes from others. Only in a very few cases,
however, has the socialist nature of a country’s
economic organization been reflected in the ab-
sence of a legal superstructure for regulating for-
eign private investment, or in a blanket prohibi-
tion. The modern investment codes of Cuba,
Romania or China may be marked by certain
limitations on foreign investment, but no more
than in at least some non-socialist countries. If
anything in a country’s economic organization can
provide criteria for characterizing foreign invest-
ment codes, it might be rather the Myrdal “soft
state” concept, as distinguished from a well-
functioning State in the sense of public adminis-
trative and legal order.

(c) National versus multinational
or international codes

In recent years a tendency has emerged towards
creating uniform investment codes on a multina-
tional basis. It is the result of efforts of develop-
ing countries to avoid “divide and rule” be-
haviour on the part of private investors, be-.
haviour which has at times led to competition
among host nations to provide the least restrictive
or most facilitative legal régime as an inducement
to investors. While a collective multinational
“maximum” investment code among all or some
developing countries is a possibility —and for a
while was a reality in a few groupings such as the
— Andean Common Market - the fear that such
a “legal cartel” would not be honoured by some
members has led to the effort to enlist the home
countries in the development and more signifi-
cantly in the enforcement of at least partial codes
bearing on foreign private investment.

These are not — codes of conduct binding host
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countries to a limited set of investment laws:
rather, they are the codes of conduct- pre-
eminently the draft Transfer of Technology and
Restrictive Business Eractices Codes - binding the
foreign private investor in certain of its trans-
acting capacities (— Technology, Transfer). By
doing so they reduce the pressure on host coun-
tries to develop their own legal variations on
those points, and in that way permit all host
countries to maintain about the same level of
regulatory and perhaps even of facilitative invest-
ment legxs*atlon

Even more recently, another form of trans-
national code has developed: the bilateral invest-
ment treaty. Its main function is to set the
framework for the encouragement and protection
of foreign private investment in each party’s terri-
tory. It is a door-opening approach, and to the
extent that such a treaty includes substantive pro-
visions of the type previously found in municipal
investment codes, they are essentially facilitative
provisions, with at most a reservation of national
entry or operating regulations for specnflcally
identified sensitive sectors. \

(d) The substantive content
of investment codes

The basic objectives of a country’s investment
code typically stem from its general economic
policy and again can be assigned to basically
facilitative or regulatory sets of objectives. As to
the first set, a recent study by the United Nations
Centre on Transnational Corporations has identi-
fied the following as the typical objectives: con-
tribution of ‘hard currency’ risk capital; contribu-
tion of technology; access to production factors,
especially equipment and supplies not freely avail-
able; provision of foreign entrepreneurial skills
and development of local ones; and access to
foreign markets.

Secondary objectives which are often used to
distinguish between investment proposals include:
absorption of labour supply; generation of foreign
exchange earnings; improvement of the national
industrial base; and regional development.

Larger goals, which may generate political sup-
port for foreign private investment, can also be
indirectly relevant. The major aspirations are that
foreign investment may be a catalyst for mod-
ernization and that growth fuelled by foreign in-
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vestment may lead to a more equitable distribu-
tion of wealth. Typically, however, these are not
the subject even of economic policy plans, let
alone of specific investment codes.

2. History of Investment Codes

In the sense that foreign investment is subject
to general commercial and economic legislation,
“codes” bearing on such investment by definition
have existed for almost two hundred years. The
insertion of provisions specific to foreign invest-
ment in such statutes, however, seems to date
from the Mexican Emergency Decree of 1944,
enacted in reaction to the flood of foreign port-
folio and direct-investment capital that was escap-
ing from European countries as a result of World
War II. It provided for preliminary approval by
Mexican authorities, under a broad grant of dis-
cretion, before a company owned by a specified
percentage of foreign investors could be org-
anized: thus, it is also the first example of general
legislatiqn with regulatory rather than facilitative
purposes. \

The first autonomous, comprehensive invest-
ment code, purporting to cover all aspects of a
foreign investor’s relations with the host country,
was that of Israel, enacted in 1950. It is also the
first example of a basically facilitative investment
régime, and it already displayed a particular con-
cern with the fiscal incentives often thought essen-
tial to induce investment.

There was a rapid increase in investment codes
during the following two decades, and by the
mid-1970s a vast number of countries of various
sizes and investment expectations had such a code
in place. By the early 1980s this was true even of
the socialist countries, with the exception of the
Soviet Union and such idiosyncratic States as
Albania and Burma. They often appear as fami-
lies, with a Commonwealth type and a Fran-
cophone type clearly distinguishable. As of Janu-
ary 1984, over 60 countries had adopted some
version of an autonomous foreign investment law,

3. Substantive Detail

(a) General and hortatory provisions

Many host country statutes provide a general,
often qualified guarantee against arbitrary or
uncompensated  expropriation of  property
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(— Expropriation and Nationalization). These
are not couched as constraints against nationaliza-
tion or other controls dictated by overriding pub-
lic policy concerns and appropriately prom-
ulgated. Rather, they tend to be stated as assur-
ances against arbitrary action not in compliance
with the country’s otherwise applicable constitu-
tional or statutory norms.

A more interesting, because more specific,
guarantee protects the right of remission of profits
and capital. This guarantee also tends to be qual-
ified by reference to otherwise overriding and
generally applicable law, and thus becomes more
a guarantee against arbitrary, selective action
than a promise to refrain from adopting necessary
exchange or capital controls in general.

Related to these is the concept, not found in
general legislation so much as in specific project-
related decrees or contracts (especially: in long-
term petroleum or hard mining projects), that the
legal régime, and in particular the fiscal burden
applicable to the investment at its commencement
will not be changed to the detriment of the under-
taking, while it is in progress. These stabilization
or “freezing” clauses are almost by definition
hostage to later legislative abrogation. It is the
dispute resolution mechanism available to protest
against such changes, not the original promise,
that usually turns out to be critical.

(b) Substantive facilitation provisions

Most substantive facilitative provisions are of a
fiscal nature. Thus the compilation of investment
laws in the Anglophone and Francophone Afri-
can, Caribbean and Pacific (ACP) countries
which are parties to the second - Lomé Conven-
tion, together numbering 56 nations, displays a
common preoccupation with fiscal relief and pro-
vides more or less substantial administrative proc-
edures for the review of a proposed investment as
a condition of the grant of various fiscal benefits.

A typical example is Law No. 1, 1967, of the
Republic of Indonesia, which sets up a National
Investment Coordination Board to review pro-
posed investment by private foreign nationals,
and which then provides the benefits of the fiscal
relief provisions of the statute to approved enter-
prises. These provisions—as in most countries
providing any fiscal incentives—include: a tax
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holiday (exemption from a business profits tax for
a certain number of years, commencing either
upon approval of the investment or upon com-
mencement of production by a specified date); a
high (accelerated) depreciation deduction on spe-
cified types of tangible investments, usually com-
mencing upon expiration of the tax holiday since
the deduction would be useless before then; a
carry-forward provision allowing one perfod’s los-
ses to be deducted from a later period’s‘ profits,
again to commence only upon expiration of the
tax holiday; and exemption from customs duties
on an agreed schedule of necessary raw materials,
components or equipment needed in the
approved production process, usually on a declin-
ing scale. \‘ | |

In some cases, temporary exemptions ,s/from lo-
cal excise taxes, land taxe\s and fees, annual capit-
al and stamp taxes and the like are also provided.

Related, but not technically fiscal, relief provi-
sions include the furnishing of governmentally
controlled supplies such as electricity or other
utilities, freight services and related items.
Guarantees of access to such items if locally
scarce, though without an actual subsidy, are also
not infrequent, and can in some circumstances
qualify as a facilitative provision rather than as a
simple assurance of national, non-discriminatory
treatment.

Another common type of facilitative provision,
particularly desirable in “soft state” developing
countries (and for that very reason often unattain-
able despite the promise), is the availability of a
special simplified or “one stop” administrative
régime for the consideration and approval of a
proposed foreign investment. Occasionally the
placement of this agency under the wing of a
powerful ministry (such as the central bank or the
ministry of finance) may help to assure its practi-
cal functioning. This type of ““caretaker adminis-
trative facility” can also be used to resolve oper-
ational problems of an already established foreign
investment, such as labour relations, land disputes
or tax and tariff collection issues — usually, howev-
er, subject to the same caveat.

(c) Regulatory provisions

Large developing countries and particularly
newly industrializing ones tend to move towards
investment codes which display more of a regula-
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tory than a facilitative character. The subjects
they treat in this area include the following.

(i) Domestication or indigenization of ownership

The best example of this control is the Nigerian
Enterprises Promotion Decree promulgated by
the Federal Military Government in 1977. This
decree specifies three classes of enterprises, in
which Nigerian citizens are in future to hold 100,
60 and 40 per cent ownership respectively. It also
provides elaborate supplemental regulations for
the transfer of share ownership by existing cor-
porations to comply with these requirements,
stringently defines company law concepts to pre-
vent indirect avoidance of these requirements and
sets up an elaborate bureaucratic apparatus to
enforce and implement the legislation.

In some statutes the “reserved list” of invest-
ments is stated in sectoral or functional terms
(e.g., financial services, public utilities, distribu-
tion channels, etc.); in others, as in Nige‘ria, it is
stated by specific sectors or even industries.

Related to these concepts are more gradual
disinvestment or ‘“‘fade-out” provisions in some
newer investment codes. Often these are tied, as
conditions, to profit and capital remittance
guarantees. They can call for sale to local gov-
ernmental as well as private domestic investors,
and may occur through individual or stock market
transactions.

(ii) Use of local resources

An increasingly frequent and problematical
“localization” condition is the requirement that a
fixed or increasing proportion of factors going
into the production of the foreign investor’s plant
be of local origin. The need for some control of
this sort is apparent, if only to avoid the apparent
investment becoming no more than a waystation
for imports. The tariff mechanism may not be an
adequate control because of the — General
Agreement on Tariffs and Trade (1947) or bilater-
al constraints. The problem posed by such local
supply requirements —~ Mexican and other Latin
American rules in the auto assembly and capital
goods sectors are well-known examples - lies in
the possible unavailability of locally produced
items at competitive prices and thus, indirectly, in
the loss of some of the allocative efficiency which
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it was one of the functions of the investment to
engender.

(iii) Local employment and training requirements

These arel less problematical, provided an
adequate supply of labour, especially skilled and
managerial pefsonnel, is available.

(iv) Mandatory transfer of technology and
industrial property rights

These are relatively new\ developments, found
particularly in the relatively powerful major Latin
American States. They are not necessarily or
exclusively a function of direct foreign investment
but can attach to licencing transactions and even
to some distributorship arrangements in import
situations. Thus, a foreign manufacturer who has
registered a trademark in consumer goods in the
host country may be required to share title to the
mark with its local joint venturer, licensee or
distributor, and thus indirectly deliver the local
goodwill to their control. International conven-
tions such as the Paris Union Conventions may
provide constraints against some exorbitant muni-
cipal legislation of this sort but not against all
(— Industrial Property, International Protection).

(d) Industrialized country investment control
codes

Most foreign direct investment, however,
occurs among industrialized countries rather than
in developing ones. About 75 per cent of all
foreign direct investment comes from and is
placed in the countries of the — Organisation for
Economic Co-operation and Development. In the
United States alone, about two-thirds of all for-
eign direct investment stems from Western
Europe. Nearly all of this transfer occurs within
liberal legal régimes and is not subject to the
described facilitation or regulation systems.

A few industrialized nations, however, even
OECD members, have adopted substantial reg-
ulatory controls over new or existing foreign
direct investment. These are countries which
either fear the predominance of foreign control of

~ major sectors, like Canada, or which, like France

and Japan, generally follow at least some tenets
of neomercantilism in their economic legislation.
Over 50 per cent of private direct investment in
Canada’s manufacturing sectors is of foreign ori-
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gin, and because of foreign dominance in pe-
troleum, over 60 per cent of all direct investment
was foreign until recently. Moreover, and under-
standably, approximately 80 per cent of all this
foreign direct investment stems from the United
States.

Under these circumstances, the strong localiza-
tion tendency of Canada’s Foreign Investment
Review Act of 1973 is not surprising, and its
administration is tempered only by occasional
countervailing needs to stimulate the national
economy through more private investment of
various kinds. The Act is focused as much on
foreign take overs of existing Canadian-owned
(and even foreign-owned) enterprises as it is on
new investment, since the former phenomenon is
common in any industrialized economy. Even di-
versification by existing foreign-owned enterprises
into unrelated fields is controlled.

Permission to invest is subject to the general
requirement that the investment be of significant
benefit to Canada. Relevant factors are the im-
pact of the take over or new investment on eco-
nomic activity generally, the extent of Canadian
participation in the investment’s ownership and
management, the investment’s effect on produc-
tivity, technological and product innovation, its
competitive effects, and its compatibility with
overall economic policies. IR

A decade of regulation has brought substantial
relative declines in foreign ownership in various
sectors, while in absolute terms foreign direct
investment increased. The active repurchase of
foreign holdings in the oil and hard minerals
sector is a major cause, but some percentage
decline occurred in every sector. Since a host of
political and economic forces affect this kind of
planned policy, substantial discretion in its imple-
mentation is essential. That in turn generates a
sense of real or perceived arbitrariness, as-well as
substantial delays caused by the need to refer
important individual applications to a political
level for decision. As a result, a substantial loss of
confidence in the legal system of the host country
is possible. While this is a comparatively minor
risk to a country like Canada, it can represent a
significant side effect to such policies in the case
of less organized bureaucracies.

The same problem arises in the case of general-
ly mercantilist administrations which exercise sig-
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nificant control over wage and price policies, ac-
cess to credit, governmental procurement, discre-
tionary subsidization and the like. Administra-
tions of this type, of which France and Japan are
major industrialized examples, are not, however,
the result of specific foreign investment codes but
of generally more pervasive legal regulation of all
economic activity in such countries.

4. Current Problems

{a) National treatment

In 1976, in its Declaration on International
Investment and Multinational Enterprises and
attached Guidelines and Decisions, the Council of
the OECD addressed four major issues: guide-
lines for multinational enterprises; national treat-
ment; international investment incentives and dis-
incentives; and consultation procedures. The De-
cision of the Council, implementing the part of
the Declaration devoted to International Invest-
ment Incentives and Disincentives, calls for more
transparency in national practice and for inter-
State consultation in case of problems with a
country’s disincentive policies. The OECD dec-
laration made a general call for such procedures.

On the subject of national treatment, the Deci-
sion implementing the Declaration identified the
major national policies which may give rise to
discriminatory treatment of foreign direct invest-
ment. Although these laws and practices are not
condemned per se, they are subject to reporting.
obligations and are indirectly identified as coun-
terproductive of liberal economic policies. Again,
while the focus is on OECD member States, the
practices identified illustrate controversial policies
in all host countries.

The six major categories are taxation (in par-
ticular the unitary tax system, the use of dividend
withholding taxes solely for transnational di-
vidend flows, and the non-deductibility of all or
part of the interest paid by local subsidiaries on
credit extensions by foreign parents), government
aids and subsidies (selective and preferential ac-
cess to credit and other State-controlled re-
sources), access to local credit sectors by foreign
financial institutions (including differential oper-
ating conditions on foreign institutions after en-
try), government purchasing and contracting, dif-
ferential controls on additional investment in
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established enterprises based on their domestic or
foreign ownership, and general problems of dis-
cretionary regulation or implementation of gener-
al laws (particularly making entry conditional on
the acceptance of onerous conditions, such as
performance requirements as to local ingredients
and local suppliers, that may not otherwise be
established as direct requirements of entry).

(b) Stabilization and renegotiation

Host countries, in particular developing na-
tions, often meet insistence by foreign private
investors upon general or at least fiscal stabiliza-
tion or ‘“freezing” clauses. While concern with
*change of ground rules” after an investment is
committed is understandable, a solution that bar-
gains away normal national — sovereignty over
the legislative process is bound to be controversial
and inherently unstable. The use of such provi-
sions in. traditional primary sector concession
agreements predictably led to legal arguments
that such pseudo-contractual arrangements were
subject to a special form of the — clausula rebus
sic stantibus, which would give the host State the
right to insist upon renegotiation of provisions
that over a period of time or because of unex-
pected events had become onerous to the State.

(¢) Protection against expropriation or excessive
regulation. ’

Not only investment codes themselves may con-
tain provisions relevant to this issue; specific in-
vestment agreements or authorizations granted
pursuant to code provisions may include specific

guarantees. Nevertheless, these clauses by them-’

selves are no more useful in securing the inves-
tor’s rights than are the general and hortatory
provisions of the basic statutes already men-
tioned. At most, being more specific, these
clauses provide a clearer basis for rights the inves-
tor may claim against later contradictory mea-
sures than do the more general statutory clauses.
Neither, however, can protect against measures
which themselves are found to be lawful under
the municipal legal régime within which they are
enacted and by whose institutions they are re-
viewed. As a result, the critical problem becomes
the security of the choice of law and choice of
forum provisions that may be negotiated as part
of an investment agreement or placed directly in
the investment code or related statutes.
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(d) Dispute resolution

Both protective clauses and the municipal legal
order’s guarantee of their inviolability may have
to be connected to an external legal order for
complete protection. Otherwise, the abrogation
of the statutory guarantee, which may be legiti-
mate under the municipal constitutional legal
order of the host State, could lead to the retroac-
tive elimination of the protective provision itself,
no matter how firmly expressed. If the State’s
guarantee either of the security of the investment
or of these procedural protective clauses is the
product of a treaty with the home State (as in the
case of bilateral investment treaty commitments
of this sort), the protection of the investment now
rises to the level of public — international law as
a treaty obligation. Alternatively, if the host
State’s statutory commitment to investment pro-
tection is not so protected, the expropriatory act
may be challenged by the home State under
— customary international law. Finally, the muni-
cipal legal system of the home State or of third
States may provide some assistance to the inves-
tor because of the acceptance of restrictive doc-
trines regarding the choice of legal rules. Whether
there is such relief depends upon the fortuitous
circumstances of litigation opportunities outside
the host State.
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IRREDENTISM
1. Notion
Irredentist  State  policy aims at the

— annexation of contiguous foreign territory
where a large number of persons reside who have
close ethnic or religious links to or who speak the
same language as the population of the irredentist
State. National — liberation movements of
— minorities, which ethnically identify them-
selves with the people of the adjacent State and
therefore aspire to a merger with that State, are
also referred to as irredentist.

2. Historical Evolution

The concept originated at the time of the Italian
Risorgimento. ltalia irredenta (unredeemed Italy)
referred to those territories with an Italian-
speaking population which after the national uni-
fication of the Italian peninsula in 1870 were still
under foreign — sovereignty. Such areas were,
for instance, the Trentino, — Trieste, Fiume and
Dalmatia, which belonged to — Austria, the
Swiss Ticino, and later also French regions such
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as Nice and Corsica. The irredentist movement
demanded the liberation of these regions by in-
corporation into the Italian mother State.

This classical Italian irredentism was a product
of the awakening of European nationalism in the
train of the French Revolution. The principle of
— nationality in particular provided the ideolo-
gical basis for irredentism. Developed by P.S.
Mancini in 1851, it envisaged the nation-State
encompassing a whole nation within its bound-
aries and a right of — self-determination for each
nation. Against this background, redemption by
annexation was valid only for those ethnically
homogeneous areas where the politically sepa-
rated Italians would welcome the merger with
Italy. In the course of time, however, the idea of
redemption became less and less important, as
military, historical, economic and geographic
reasons were advanced to legitimize more exten-
sive territorial claims, including linguistically
mixed zones, where the principle of nationality
alone could not provide sufficient justification.
For example, Italian claim to the predominantly
German-speaking — South Tyrol and to certain
Slavic regions relied mainly on the assertion that
the mountainous barrier at the Brenner in the
north and the Julian Alps in the east were the
natural and military reasonable — boundaries of
Italy. Eventually, irredentism became associated
with the concept of — imperialism. The change in
meaning of the irredentist notion thus reflects the
ideological development from liberal 19th century
" Italian nationalism to Mussolini’s expansionist
. foreign policy (— Aggression). In the latter sense
one also speaks“of neo-irredentism.

With the extension of the idea of the nation-
State in Europe, the irredentist concept started to
be applied outside its specific Italian connotation.
The slogan of Europa irredenta was born, espe-
cially in the Balkans, where political frontiers
often cut across ethnic or linguistic zones and
nationality questions were extremely complex.
Numerous irredentist groups arose in the last
quarter of the 19th and the beginning of the 20th
century and led to serious political conflicts
(— Balkan Wars (1912/1913)). Examples are the
Greater Serbian movement and the Romanian
irredenta, which aimed at the incorporation of
Siebenbiirgen, the Bukowina and the Banat. On
— Cyprus, the Greek-Cypriot liberation move-
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ment has aspired since the days of British rule to
enosis, the unification of Cyprus with Greece.

Between World War I and II one spoke of a
German irredenta, since the — Versailles Peace
Treaty left over two million ethnic Germans as
minorities in neighbour States, primarily in
Poland, and the — Saint-Germain Peace Treaty
(1919) left over five million ethnic Germans in
Poland, Hungary, Italy, Yugoslavia, and Czecho-
slovakia, later accused of being Hitler’s fifth col-
umn.

Today, one speaks of irredentism in the African
context to describe the claims of young States,
still engaged in the process of nation-building,
that their artificially-drawn frontiers (— Uti pos-
sidetis Doctrine) be revised in accordance with
tribal and ethnic boundaries. Somalia, for in-
stance, now comprises only about half the territory
populated by the Somali people. Since its inde-
pendence in 1960, it has therefore never stopped
seeking the creation of a Greater Somalia, includ-
ing the Ogaden region of Ethiopia, the southern
half of Djibouti and the north-eastern area of
Kenya.

3. Legal Problems

The legal relevance of irredentism derives from
its inherent claim to the right of self-deter-
mination of peoples. Whether the principle of
self-determination provides a legal basis for
irredentist claims depends on the scope of the
right of self-determination. Though the question
is highly controversial, it is obvious that very few
international lawyers ga as.far as to recognize a
jus secessionis for ethmic groups or national
minorities, provided that the State is not violating
basic minority rights (— Secession). Instead,
these groups have to content themselves with a
certain degree of cultural and political autonomy
as a form of internal self-determination.

Therefore, an irfedentist claim by a State
against the territory of é\néighbour is usually of a
political, not a legal nature. Cdr{sequerlltly, the
claimant State violates the well established princi-
ple of — non-intervention in the — domestic
jurisdiction of its neighbour if it actively supports
or encourages secessionist movements. In spite of
this lack of jurisdiction by positive law, the term
irredenta suggests a certain natural legitimacy.



JOYCE v. DIRECTOR OF PUBLIC PROSECUTIONS

M. MAYR, Der italienische Irredentismus (2nd ed. 1917).

M.H. BOEHM, Europa irredenta (1923).

A. SANDONA, L’irredentismo nelle lotte politiche e nelle
contese diplomatiche italo-austriache, 3 vols. (1932-
1938).

GERLINDE RAUB

JOYCE v. DIRECTOR
OF PUBLIC PROSECUTIONS

Following the surrender of Germany, William
Joyce, better known by the nickname “Lord Haw
Haw”, was arrested on May 29, 1945 by British
soldiers near Flensburg in northern Germany.

From September 18, 1939 onwards, he had
been employed by the English Service of the
Reichsrundfunk (Reich Broadcasting Company)
as an English-language broadcaster. In 1942 he
was formally appointed as the English Service's
chief commentator. In addition, he was a major
contributor of material to the “black” propaganda
radio stations set up under the auspices of the
Biiro Concordia, the best known of these being
the New British Broadcasting Station (— War,
Use of Propaganda in). He was brought back to
England under police escort to stand trial under
the Treason Act of 1351 (25 Edw. 3 stat 5, c.2).

At his trial before the Central Criminal Court
(Mr. Justice Tucker presiding) it emerged that
Joyce, who had been a leading figure in the
British Union of Fascists in the 1930s (serving at
one time as the Union’s Director of Propaganda)
was not, in fact, a British subject (— British
Commonwealth, Subjects and Nationality Rules).
Joyce’s father, Michael Joyce, had emigrated
from Ireland to the United States and had be-
come a naturalized United States citizen. William
Joyce, having been born in the United States in
1906, was thus an American citizen. Although
Michael Joyce returned with his family to Ireland
in 1909, eventually settling in northern England
after the Anglo-Irish Treaty of 1921, he had not
taken the steps necessary to reacquire British
— nationality. Thus, the most notorious English
treason trial arising out of World War I, R. v.
Casement ((1917) 1 K.B. 98), was paralleled
nearly thirty years later by the case of Joyce v.
Director of Public Prosecutions ((1945) 173 L.T.
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377 (CCA); (1946) A.C. 347 (HL)) in having a
specifically Irish dimension.

Up until his arrival in Germany, a week before
the outbreak of World War II, Joyce had always
represented himself as a British subject. He had
stood for election—unsuccessfully —as a fascist
candidate and had served in His Majesty’s forces.
In 1933 he had applied for and received a British
— passport, falsely declaring himself ‘““a British
subject by birth”, born in Galway, Ireland in
1906. In September 1938, and August 1939, Joyce
applied for one-year renewals of his passport,
again declaring “I am a British subject by birth,
and I have not lost that national status”.

Travelling on this passport, Joyce left Britain
via boat-train for Berlin on the same day the
Emergency Powers Act of 1939 entered into
force. The motivation behind his departure was
ideological; he also wished to avoid the fate which
overtook many British fascists: under Defence
Regulation 18B, in force until May 1945, the
Home Secretary was empowered to imprison
without trial anybody he believed likely to endan-
ger the safety of the Realm (see Liversidge v.
Anderson (1942) A.C. 206). Joyce became a
naturalized citizen of Germany on September 26,
1940, some 15 months before a state of — war
existed between the United States and Germany.

The indictment preferred against Joyce con-
tained three counts under the Treason Act of
1351. Counts one and two were drafted under the
assumption that Joyce was a British subject; the
jury were formally instructed by the judge to
acquit Joyce under these counts. The third count,
under which Joyce was convicted, charged him
with “High Treason by adhering to the King’s
enemies elsewhere than in the King’s Realm, to
wit, in the German Realm, contrary to the
Treason Act 1351”.

The Particulars of Offence in the Indictment
charged Joyce with broadcasting propaganda on
behalf of the enemy from within the realm of the
enemy during the period between September 18,
1939 and July 2, 1940, “being a person owing
allegiance to our Lord the King”. The latter date
was the day on which his British passport expired,
a point of some importance since the Crown’s
contention was this: An — alien who obtains a
British passport, however improperly, and then
goes abroad using it, not only owes the “local
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allegiance” to the Crown that every alien owes as
long as he is resident within the realm, he also
owes allegiance during the currency of the pass-
port, while he is abroad. This is so because in
applying for and using a British passport, the
alien has “clothed himself with the status of a
British subject” and “enveloped himself in the
Union Jack”. The alien thereby becomes entitled
to the protection of the King’s consular officials
abroad (even if in wartime these may amount to
the rather minimal services provided by the
— protecting power). This contention, summa-
rized by the maxim “protection draws alle-
giance”, succeeded before the Judge and the
Court of Criminal Appeal. The House of Lords
also accepted the principle unanimously (although
Lord Porter gave a dissenting judgment on the
basis of procedural law concerning the respective
roles of the judge and jury in such a case).

The decision has, however, been objected to on
a number of grounds. The least compelling of
these concerns the territorial limits of criminal law
(= Criminal Law, International). Lauterpacht
(who also supports the basis of the decision in the
House of Lords) points out that in modern
— international law a State is not prevented from
asserting its criminal jurisdiction over an alien for
acts seriously threatening its security committed
abroad, if the acts took effect within the jurisdic-
tion of the State. The doctrine of the locality of
the act, in the case of broadcasting, would be
transferred from the place of its causation to the

situs of its effect. Thus, in principle, there would

be no objection to a State asserting criminal juris-
diction over an alien committing a serious crime
directed against it from the safety of a foreign
territory. The importance of the Joyce Case is
that it illustrates the operation of the doctrine in
the context of the enlarged possibilities that exist
in the modern era for the commission of trans-
frontier crimes.

On the other hand, the application of the law of
treason to an alien abroad, based on the fraudu-
lent acquisition of a passport, and the application
of the protection-drawing-allegiance doctrine has
met with well-merited criticism.

The passport used in modern times (as opposed
to the “‘passports” issued in former times by host
States to foreign ambassadors to allow them to
return home at the outbreak of war) is a nebu-
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lous, ill-defined document in international law
(see Diplock), even if some can discern the exist-
ence of — customary international law rules
which govern them (D.C. Turack, The Passport
in International Law (1972) p. 18). D.P. O’Con-
nell’s definition would seem the most apposite: a
passport “‘is fundamentally an identity document
for travel purposes” (International Law, Vol. 2
(2nd ed. 1970) p. 691). It does not constitute
proof of nationality status. The British practice of
printing a request addressed to ““all those whom it
may concern’ to provide the bearer with “such
assistance and protection as may be necessary”
has no significance in international law; many
States do not follow this practice. One fault of the
decision in the Joyce Case was that under British
law it elaborated a whole range of legal conse-
quences out of the bearer’s possession of a pass-
port, an essentially administrative document,
issued to him under the “foreign affairs” preroga-
tive powers of the Crown.

The main criticism, again under domestic law,
of the case, however, has been that the pro-
tection-draws-allegiance doctrine was incorrectly
applied in law. Although Britain maintains consu-
lar and diplomatic officials abroad for the protec-
tion of its nationals (— Diplomatic Agents and
Missions; — Diplomatic Protection), the fact of
protection should not be confused with the duty
of protection. The conduct of foreign affairs in.
British constitutional law is a prerogative of the
Crown; neither a national nor an alien in wrong-
ful possession of a passport abroad has a right in
law to protection abroad. It is entirely within the
discretion of the Crown how much, if any, protec-
tion is afforded outside the Realm (China Naviga-
tion Co. v. Att. Gen. (1932) 2 K.B. 197). British
subjects must, of course, bear allegiance to the
Crown wherever they happen to find themselves.
The decision in Joyce met with immediate con-
troversy because it placed this duty of allegiance
onto an alien resident abroad solely on the basis
of the protection Joyce might have called in aid
(which in fact he did not) from the protecting
power (Sweden) in wartime Germany.

The immediacy of the trial to the cessation of
hostilities in World War II, Joyce’s great notorie-
ty, and the complex and inchoate nature of Brit-
ish nationality laws (which, in administrative prac-
tice, favoured a rather open-handed, indiscrimi-
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nate approach in cases of doubtful nationality) no
doubt all played a role in the case.

Lord Porter’s dissenting judgment in the House
of Lords, while accepting that the renewal and
use of the passport was evidence that Joyce con-
tinued to owe allegiance, held that it was a matter
for the jury to decide whether in fact he retained
the passport for potential protection. Even
granted that this had been the mode of trial
adopted, it is to be doubted whether Joyce would
have escaped his ultimate fate: On January 3,
1946, he was hanged at Wandsworth Jail in south
London.
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KIDNAPPING

1. Notion

Kidnapping is the unlawful forcible abduction
or detention of an individual or group of indi-
viduals, usually accomplished for the purpose of
extorting economic or political benefit from the
victim of the kidnapping or from a third party.
Though kidnapping is normally subject to the
municipal criminal law of individual States, cer-
tain kidnappings have also fallen within the pur-
view of international law since the days of the
Roman Empire when Mediterranean seafaring
nations concluded treaties affording mutual pro-
tection against — piracy.

As the concerns of the international community
became increasingly diverse, international law re-
garding kidnapping was extended from the pro-
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hibition of unlawful piratical abduction on the
high seas to include protection of — diplomatic
agents and missions, protection of non-whites
from slave trade abductions, and indirect protec-
tion of individuals outside their home State
through the doctrine of State responsibility for
injury to — aliens (— Responsibility of States:
General Principles). Legal protection emanated
from international concern for these particular
situations and classes of persons, rather than from
any broad normative proscription directed at all
kidnapping of an international character.

The list of protected persons and situations
continued to grow incrementally through the 19th
century and the early part of the 20th century. It
has only been since World War II, however, that
the reach of international law may be said to
extend, to some degree, to the mass of human-
kind. The judgments handed down at the
— Nuremberg Trials and the rapid growth of the
international law of — human rights substantially
expanded the reach of international law regarding
kidnapping to such an extent that the import of
what has developed is only beginning to strike
home.

2. Specific Instances
(a) Piracy

Since ancient times, it has been the practice of
nations to view pirates as hostes humani generis.
By the Middle Ages, international law made
pirates subject to universal jurisdiction, thus
allowing their prosecution by any nation seizing
them. Nevertheless, jurisprudential debate con-
tinues today as to whether — customary interna-
tional law directly criminalized piracy or merely
provided jurisdiction for prosecution of the crime
under municipal law (— Criminal Law, Interna-
tional). The current authoritative statements of
the law of piracy are codified in the 1958 Conven-
tion on the High Seas (Arts. 14 to 22) and in the

‘1982 Convention on the Law of the Sea (Arts. 100

to 107; — Law of the Sea).

(b) Protection of diplomats

Although ambassadors and other diplomats
have served as national representatives since
ancient times, they have not always been pro-
tected by international law from injury, assault or
death while they were within the territory of the
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nation to which they had been posted. By the
early part of the 18th century, however, Lord
Talbot was able to write that England’s Act of
Anne (7 Anne, ch. 12 (1708)), which provided
inviolability for diplomats, was merely ‘‘declara-
tory of ancient custom”. The universally recog-
nized principle of personal inviolability, long re-
garded as a necessary prerequisite for the main-
“tenance of international communication and inter-
course, requires that host nations ensure that
diplomats within their territory remain free from
assault, including abduction. This principle is now
codified in the 1961 — Vienna Convention on
Diplomatic Relations and in the 1963 — Vienna
Convention on. Consular Relations, and was re-
lied upon by the — International Court of Justice
in the 1980 — United States Diplomatic and Con-
sular Staff in Tehran Case. (Cf. also the Inter-
American Convention to Prevent and Punish the
Acts of Terrorism Taking the Form of Crimes
against Persons and Related Extortion that Are of
International Significance of February 2, 1971,
ILM, Vol. 10 (1971) p. 255.)

(c) Slavery and forced labour

State practice condemnatory of — slavery
emerged during the 19th century; a series of
multilateral treaties prohibited the slave trade and
the abduction of human beings for the purpose of
enslavement. The 20th century saw the elabora-
tion of several multilateral treaties aimed at pro-
tecting women from being abducted and forced
into prostitution (— Traffic in Persons). The 1930
Forced Labour Convention (No. 29) of the
— International Labour Organisation substantial-
ly broadened international legal protection
against coerced employment (— Forced Labour).
Today, the international law prohibition of slave
trade offences is recognized as — jus cogens.

(d) Protection of civilians in war

Though ancient customary law permitted the
taking of civilian — hostages during — war, the
evolution of humanitarian law led to the total
prohibition of such conduct in Art. 34 of the 1949
Geneva Red Cross Convention relative to the
Protection of Civilian Persons during Time of
War (— Geneva Red Cross Conventions and Pro-
tocols; — Civilian Population, Protection). Even

KIDNAPPING

prior to this, however, the International Military
Tribunal at Nuremberg had found Nazi leaders
guilty of — war crimes and — crimes against
humanity, including the war-time abduction and
detention of civilians in Germany and occupied
nations to extract forced labour or to facilitate
extermination,

(e) Injury to aliens

In international law, States which, in violation
of an international obligation, cause or allow in-
jury to an alien within their territory cause injury
to that alien’s home State. Thus, kidnapping or
unlawful detention of an alien by State agents, or
failure to provide an effective remedy for the
kidnapping or unlawful detention of an alien by
private parties (— Responsibility of States for
Activities of Private Law Persons) obliges the
delinquent State to make — reparation to the
alien’s home State if, as a matter of — diplomatic
protection, it so demands. The International
Court of Justice, in the — Barcelona Traction
Case, held that obligations whose performance
are the subject of diplomatic protection are not
obligations erga omnes. This suggests the classical
view that international law is concerned with the
rights of States, not the rights of injured indi-
viduals (— Individuals in International Law).

(f) Human rights protection

One of the most notable recent developments
in international law has been the development of
human rights law. The ways in which States mis-
treat their own citizens have now become the
subject of regular international scrutiny before
organs specially set up for this task by universal,
regional and specialized treaties, and before
organs of the — United Nations. The treatment
by a State of its own nationals, kidnappings by
State agents, as well as the apparently State-
sponsored disappearances which occurred in some
Latin American countries during the 1970s all
now fall clearly within the ambit of international
law. Many treaties set forth the right of indi-
viduals to security of the person and to be free
from arbitrary detention (e.g. the — American
Convention on Human Rights; Art. 7), thus
establishing international legal protection against
arbitrary arrests or State kidnappings.
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(g) Extraterritorial abductions

Extraterritorial abduction of a suspect wanted
for trial has not been uncommon as an alternative
to — extradition. The courts of many nations,
relying on the principle male captus bene detentus,
hold that the impropriety of the means by which a
defendant is brought before the court has no
effect on the court’s jurisdiction. No direct pro-
tection to the victims of extraterritorial abduction
has been afforded in the light of the view of
individuals as objects, not subjects, of interna-
tional law. The only injury regarded as reparable
has been that to the — sovereignty of the State
in which the abduction occurred, or to the
sovereignty of the home State of the victim, and
then only if the State exercises its prerogative of
diplomatic protection.

The extraterritorial abduction cases of Antoine
Argoud and Adolf Eichmann, occurring during
the 1960s, reflected ératiste international law.

In 1964 Antoine Argoud, facing life imprison-
ment as a consequence of his conviction by
France’s State Security Court for involvement
with an insurrectionist movement, argued to the
French Court of Cassation that his conviction
should be quashed on the grounds that the trial
court lacked jurisdiction because of the irregular
way in which he had been brought to France
(ILR, Vol. 45, p. 90). Argoud contended that he
had been kidnapped from his hotel in Munich and
forcibly returned to France where he was arrested
and tried. The Court of Cassation held that even
if Argoud had been brought to France as the
result of a kidnapping, this would not interfere with
the jurisdiction of the French courts, especially
since France had received no note of — protest
from the Federal Republic of Germany, the State
from which Argoud had allegedly been kidnap-
ped. Because no protest had been received, the
Court did not address the question of what effect
a diplomatic protest would have had upon
Argoud’s legal rights.

Adolf Eichmann was abducted from Argentina
by Israeli nationals in May 1960; he was brought
to Israel for trial, convicted of crimes against the
Jewish people and hanged (ILR, Vol. 36, p. 5).
Argentina protested the Israeli infringement upon
its sovereignty, and Israel, claiming that Eich-
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mann had been abducted by ‘“‘volunteers”, argued
that the interest in bringing to justice one of the
world’s most infamous war criminals overrode the
technical legal requirements of the international
extradition process. The dispute was resolved in a
compromise by way of a — United Nations
Security Council resolution stating, “mindful . . .
of the concern of people in all countries that
Eichmann should be brought to appropriate jus-
tice” (UN SC Res. 138 (1960)). The Resolution
did not call upon Israel to return Eichmann to Ar-
gentina, but instead requested Israel to ‘“‘make
appropriate reparation to Argentina”. As a re-
sult, Israel and Argentina issued a joint statement
acknowledging that “‘Israeli nationals. . . infring-
ed fundamental rights of the State of Argentina”,
but which, in the name of friendly relations, also
announced that the parties “regarded the incident
closed”.

As an alternative or supplement to diplomatic
protection, emerging international human rights
law has not yet provided relief for victims of
extraterritorial abductions. Nevertheless, recent
court decisions in the United States reveal the
beginnings of judicial sympathy toward such
claims. Furthermore, it is likely that the develop-
ment of universal and regional human rights
mechanisms will afford new international fora
before which victims of extraterritorial abduction
may invoke the violation of their own human
rights to contest the actions of the abducting
State.

(h) Terrorism

In response to the wave of — terrorism, air-
craft hijacking and hostage-taking that has
plagued the international community during the
past several decades, a number of treaties on these
subjects have been elaborated. Several are now in
force and include kidnapping among the crimes
they address. Major treaties were concluded .n
1963 and 1970 to protect air travel (Convention - ¢
Offences and Certain Other Acts Committed on
Board Aircraft, September 14, 1963, UNTS, Vol.
704, p. 219; Convention on the Suppression of
Unlawful Seizure of Aircraft, December 16, 1970,
UNTS, Vol. 860, p. 105; — Civil Aviation, Un-
lawful Interference with), and in 1973 the Con-
vention on the Prevention and Punishment of
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Crimes Against Internationally Protected Per-
sons, including Diplomatic Agents (UN GA Res.
3166 (XXVIII)) was concluded to enhance the
protection provided by the 1961 and 1963 Vienna
Conventions. These developments have essential-
ly been based upon the international legal doc-
trines regarding piracy and internationally pro-
tected persons, and represent important steps in
the development of an international criminal law
(— International Crimes). In 1979, the Interna-
tional Convention Against the Taking of Hostages
was concluded (ILM, Vol. 18 (1979) p. 1456).
Unlike other treaties dealing with kidnapping, it
seeks to protect from hostage-taking a much
broader class of persons than formerly fell within
the embrace of international law.

(i) Child abduction

The problem of child abduction related to mat-
rimonial disputes is viewed in most municipal
legal systems as distinct from criminal kidnapping.
Similarly, the international community has re-
sponded to transnational child abduction not as a
criminal problem but as a concern of — private
international law. A treaty to encourage respect
and recognition for custody rights awarded by
municipal legal systems was elaborated under
the guidance of the Secretariat of the Hague
Academy of Private International Law and
opened for signature in 1980 (Convention on the
Civil Aspects of Child Abduction (ILM, Vol. 19
(1980) p. 1501; — Hague Conventions on Private
International Law; cf. also the European Conven-
tion on Recognition and Enforcement of Deci-
sions concerning Custody of Children and on
Restoration of Custody of Children of May 20,
1980, ETS, No. 105).

3. Conclusion

Today, international law concerning kidnapping
continues for the most part to protect only speci-
fied persons and situations of particular interna-
tional concern. Yet, as the law of human rights
develops, international law is moving toward the
protection of all individuals from inter-State kid-
napping, regardless of the nationality of the vic-
tim or the situsj of the act.
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MARTIN FEINRIDER

LIAMCO-LIBYA, PETROLEUM
CONCESSIONS ARBITRATION
1977)

1. Context

The present case is one of three major interna-
tional — arbitrations arising out of the nation-
alization (— Expropriation and Nationalization)
of the interests and properties in Libya belonging
to four foreign companies: the British Exploration
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Company (Libya) Limited (BP), a subsidiary of
the British Petroleum Company Limited
(— British Petroleum v. Libya Arbitration); the
Texaco Overseas Petroleum Company (TOPCO),
a subsidiary of Texaco Inc.; the California Asiatic
Oil Company (CALASIATIC), a subsidiary of
Standard Oil Company of California (the latter two
acting jointly in the arbitration; — Libya-Oil
Companies Arbitration); and the Libyan American
Oil Company (LIAMCO), a subsidiary of Atlantic
Richfield Company. BP holdings were nationalized
in 1971, as was 51 per cent of the other three
companies’ holdings in 1973, and the remaining 49
per cent in 1974. All three cases against the
Government of the Libyan Arab Republic were
based on very similar facts which, in turn, gave rise
to almost identical legal issues. Proceedings were
instituted before three different tribunals, whose
awards (BP in 1973, TOPCO/CALASIATIC and
LIAMCO in 1977) were all rendered in favour of
the claimants. They led, in spite of divergent
reasoning, to basically similar results. The follow-
ing analysis of the LIAMCO Case should be viewed
in connection with the BP and TOPCO/
CALASIATIC arbitrations.

2. Factual and Legal Background

In order to develop her natural resources
through foreign capital and technology, Libya
enacted in 1955 the Petroleum Law (Law No. 25)
which contained the general terms and conditions
for the grant of petroleum — concessions. That
law was intended to serve as a model for the
individual concession agreement, termed Deed of
Concession, to be concluded between the Pe-
troleum Commission - therein established - and
the foreign investor, and to be approved by the
Minister of Petroleum (— Contracts between
States and Foreign Private Law Persons). On that
basis, LIAMCO signed seven concession agree-
ments on December 12, 1955 which, except for
the description of the concession area, were iden-
tical in their terms. Four of these concessions
were either surrendered (Concessions 21 and 22)
or relinquished (Concessions 18 and 19) prior to
1973; LIAMCO owned a 25.5 per cent undivided
interest in the remaining Concessions 16, 17 and
20 at the time of nationalization as it had partially
assigned its original assets to two other US com-
panies. Subsequent amendments to the Petroleum
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Law of 1955 and also to its annexed standard
Deed of Concessions were made with the inten-
tion of increasing the government’s share, but
required the concessionaires’ consent to such
changes.

The agreements, basically following the Pe-
troleum Law and the standard form of the
“Deed” in their respective versions, contained,
inter alia, the company’s obligations to perform
the necessary exploration work in the concession
areas ‘“‘with good oil field practice”, to engage for
that purpose in a minimum amount of investment,
to fulfil the financial obligations (annual rent,
royalties, taxes), to train Libyan personnel, to
submit periodical reports to the Petroleum Com-
mission, etc. On the other hand, Libya agreed to
terminate the concession only on grounds stipu-
lated in the instrument, such as non-performance
of said obligations, non-payment of taxes, etc.
(clause 27) and also guaranteed the re-export or
the purchase, at a fair price, of the conces-
sionaire’s property after expiration or termination
of the concession (clause 26). In addition, the
Government agreed in clause 16 (final version)
that “[t]he contractual rights expressly created by
this Concession shall not be altered except by
mutual consent of the parties” and, furthermore,
that “[tlhis Concession shall throughout the
period of its validity be construed in accordance
with the Petroleum law and the Regulations in force
on the date of execution of the Agreement” and
that “[a]jny amendment to or repeal of such
Regulations shall not affect the contractual rights of
the Company without its consent”’. Clause 28 (final
version) set up machinery for the settlement of
future disputes through international arbitration,
and also contained a choice-of-law clause, accord-
ing to which the concession “shall be governed by
and interpreted in accordance with the principles of
law of Libya common to the principles of
international law, and in the absence of such
common principles then by and in accordance with
the general principles of law as may have been
applied by international tribunals” (— General
Principles of Law; — Private International Law).
These provisions contained in clauses 16 and 28
were stipulated in the Amendatory Agreement of
January 20, 1966, after LIAMCO - along with all
other concession holders in Libya —had agrezd to
accept the Government’s demands for an increase
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in its revenues, as proposed in the 1965
Amendment to the Petroleum Law.

In spite of assertions to the contrary made after
the overthrow of King Idriss in 1969, the Libyan
Revolutionary Command Council on September
1, 1973 issued Law No. 66, by which 51 per cent
of the concession rights of a number of foreign
companies, including LIAMCO, were national-
ized. By decree effective February 11, 1974, the
said Council issued Law No. 10, nationalizing and
transferring to the State LIAMCO’s remaining 49
per cent concession interest. Although compensa-
tion was envisaged in both nationalization laws,
no such compensation was paid or offered to

LIAMCO which, in turn, took steps to institute_

proceedings against the Government of Libya in
pursuance of clause 28 of the Deeds of Conces-
sion. Following Libya’s failure to participate in
such proceedings, LIAMCO requested the Presi-
dent of the — International Court of Justice,
Judge Manfred Lachs, to appoint a sole arbitra-
tor, as provided for in the arbitration clause. On
January 25, 1975, Dr. Sobhi Mahmassani,
counsellor-at-law in Beirut, was so appointed.
The LIAMCO tribunal rendered its award, in
absentia of the respondent State, on April 12,
1977 in Geneva.

3. Basic Issues of the Arbitration

The claimant’s demands, based on the alleged
illegality of Libya’s measures (— Internationally
Wrongful Acts), were directed primarily to res-
toration of its concession rights (restitutio in integ-
rum) and, alternatively, to — damages amounting
to US $207652 667 -plus 12 per cent interest
from January 1, 1974 (— Reparation for Interna-
tionally Wrongful Acts). The award dealt with
crucial issues of the law of international contracts
which may be summarized as follows (quotations
according to the pagination in ILM).

(a) Nature of concessions and
applicable law

Concessions are of a contractual character,
based on — reciprocity, and may only be mod-
ified and abrogated by mutual consent of the
parties (p. 30). According to clause 28, para. 7 of
the amended concession agreements, the proper
law of the contract is in the first place Libyan law
when consistent with international law, and sub-
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sidiarily the general principles of law. This clause
is in accordance with the principle of contractual
freedom, as contained in the Libyan Civil Code,
and was not affected by the change of government
in 1969 (see — German Interests in Polish Upper
Silesia Cases; — German Settlers in Poland (Ad-
visory Opinion); — Tinoco Concessions Arbitra-
tion). By comparing the Statute of the Interna-
tional Court of Justice (Art. 38) with Libyan
principles of law, the sole arbitrator concluded
that Libyan law in general and Islamic law in
particular have common rules and principles with
international law (p. 34 et seq.).

(b) Legality of the arbitration

After affirming the parties’ capacity to enter
into an arbitration agreement (pp. 38-39), as
contained in the comprehensive clause 28 of the
concession, and determining its survival even af-
ter the latter’s termination (— Losinger Dispute
(Orders)), the sole arbitrator rejected the idea
that arbitration was contrary to the heart of a
State’s — sovereignty and reached the conclusion
that a State may always validly waive (— Waiver)
its so-called sovereign rights by resorting to
arbitration; this method of settlement has also
been used in the conflict between the Prophet
Mohammed with the Tribe of Banu Qurayza (p.
41). In the absence of any agreement between the
parties (— Aramco Arbitration; — Sapphire Arbi-
tration), the tribunal itself may determine its own
rules of procedure; consequently, after exclusive
jurisdiction over the dispute was established (pp.
41-43), the UNCITRAL Arbitration Rules
(— United Nations Commission on International
Trade Law) were declared applicable. Geneva
was selected as place of arbitration.

(c) Sanctity of contracts versus
sovereign interests

The crucial question of this case was: can a
State legally terminate a concession agreement
through measures of nationalization, contrary to
its solemn undertaking. After discussing at length
(pp. 46-53) such measures in international and
Islamic law, the arbitrator found that, contrary to
the claimant’s allegations, Libya’s nationalization
was not discriminatory (p. 60) and, therefore, as
such lawful when accompanied by compensation.
On the other hand, clause 16 of the LIAMCO
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concession, widely termed the ‘“‘stabilization” or
“intangibility” clause (p. 31), was designed to
expressly prevent such measures. By thoroughly
comparing relevant international and Islamic law
and practice (¢.8. p. 57), the arbitrator concluded
that the principle — pacta sunt servanda governs
the contractual relations between States and pri-
vate persons in both legal systems. The exception,
however, to the binding force of concession
agreements is to be found in ‘“non-discriminatory
nationalization coupled with the required com-
pensation”, among other grounds (p. 62). As
regards remedies, restitutio in integrum would be
“against the respect due for the sovereignty of the
nationalizing State” and also be hindered by the
impossibility of its performance (p. 63). The arbi-
trator held that such impossibility was implicitly
admitted by the claimant’s demands and, after
lengthy considerations of damages, he awarded
approximately 80 million US dollars compensa-
tion against the defaulting respondent (pp. 66—
87). After attempts to seize Libyan assets in the
United States, France, Switzerland and Sweden
on the basis of that award, LIAMCO entered into
a compensation Agreement with Libya in March
1981 for the final solution of their dispute.

4. Evaluation

This case is noteworthy for the successful-func-
tioning of an arbitral tribunal, in spite of default
by the respondent State; for its international char-
acter, allowing the arbitrator to make use of rules
of procedure set up by international bodies; and
for the finding that private persons may have a
locus standi equal to States before such tribunals
(— Standing before International Courts and Tri-
bunals; — Individuals in International Law). Be-
sides these procedural aspects, the LIAMCO
Case is an important precedent for the confirma-
tion of the principle of “‘sanctity of contracts’ and
for the applicability of this kind of choice-of-law
clause. The deductions, drawn from a breach of
such a “stabilized” contract, are not, however,
conclusive: restitution (which would be the logical
consequence) was refused owing to the impossi-
bility of execution, which is not a legal but a
factual argument. Nevertheless, considering that
some kind of compensation was eventually paid
and the dispute apparently settled, ‘“stabilization”
and arbitration clauses in concession agreements
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may show — transnational enterprises the way to
legal sanctions against States and thus may prove
to be of future practical value.
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PETER FISCHER

LOANS, INTERNATIONAL

1. Notion

A loan is a contract, normally referring to a
long-term credit, reached by an agreement be-
tween two or more parties. An “international
loan” — an important factor in international eco-
nomic relations —means a credit arranged by a
loan agreement concluded by public or private
persons of two or more countries.

In most cases, a loan is issued on the national
or international bond markets. The denomination
indicated on every bond represents a certain part
of the credit sum. Loans are floated by banks or
by issuing syndicates representing a number of
banks as co-lenders, which offer the loans for
subscription to private and public capital investors
(also referred to as selling participations in for-
eign loans). Governments often issue loans at
interest in order to balance or simply to finance
their budgets (— State Debts). The term “loan”
is also used for a credit which is not represented
on the money market. A loan, especially an inter-
nal loan, may appear in the form of a special kind
of tax (‘“forced loan™).

In international relations, many loan agree-
ments are concluded which provide a certain cred-
it line in favour of the debtor State. Such engage-
ments are mainly concluded between indus-
trial and — developing States and in  the
framework of international organizations.

Another current international economic prob-
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lem of significance is the excessive indebtedness
of many countries, particularly in Latin America
and Eastern Europe. It will be the task not only
of States but also of international financial institu-
tions such as the — International Monetary Fund
and the — International Bank for Reconstruction
and Development to undertake effective mea-
sures in this regard. Debt rescheduling, coordin-
ated by the Monetary Fund, will be a new instru-
ment for it (cf. —» Moratorium).

2. Historical Evolution

Since the Middle Ages international loan agree-
ments have been concluded, mainly between
States, in order to satisfy the international de-
mand for capital. In the 19th century, the inter-
national stock market experienced significant
growth, with London, Paris, and New York be-
coming the most important international money
markets. During World War I, many States
changed from being creditors to being debtors.
The world economic crisis of the 1930s made it
impossible for many countries to repay these
. — foreign debts. Since World War II, New York
and London have become the most important
places for international financial transactions.

In the past, a loan raised by a government was
deemed to be based on national legislation, with
the duty to repay the loan being only a matter of
honour—a legal opinion which was abandoned
long ago. The increasing State involvement in
trading activities with foreign enterprises had le-
gal consequences: Commercial activities of gov-
ernments had to be considered as normal private
law affairs. Government loans are thus regarded
today not as acta jure imperii but rather as acta
jure gestionis (— Acts of State), which give for-
eign creditors the right to sue debtor States. This
aspect of the doctrine of — State immunity,
however, does not entail a right of compulsory
execution against a State (— Immunity Case
(German Federal Constitutional Court, 1977);
— Waiver). (For instances of this historical evolu-
tion, see the — Brazilian Loans Case; — Cane-
varo Claim Arbitration; — Drago-Porter Conven-

tion (1907); — French-Peruvian Claims Arbitra-

‘tion; — Norwegian Loans Case; — Serbian
Loans Case; — Dawes Plan; — Young Plan; and
— Young Plan Loans Arbitration.)
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3. Current Legal Situation

Among the many legal problems in this field,
the determination of the applicable law governing
international loans is one of the most discussed
questions. A [oan agreement may be subject to a
particular municipal law by an express choice of
law (— Private International Law) or it may be
governed by principles of public international law.

Loans granted by private persons to private
borrowers normally stipulate that the law of the
lender country shall be applied because the lender
wants to protect himself against foreign laws. If the
borrower is an entity with international person-
ality, a question arises if there is a presumption
that a State does not submit to foreign law. The
— Permanent Court of International Justice gave
support to that view in the Brazilian Loans Case
and the Serbian Loans Case, but the present rules
of international law do not generally grant such a
legal privilege to a State. Loan debts incurred by
governments therefore have to be treated like any
private loan obligation. Loan contracts concluded
by the — European Investment Bank (EIB), for
example, designate the law of the borrower’s
country as the applicable law.

Agreements concluded between States are in
general governed by public international law. But
States are also free to submit their agreements to
a particular national law, especially their loan or
debt agreements. An example are the loan con-
tracts between the United States Agency for
International Development (AID) and foreign
governments, which stipulate the law of the Dis-
trict of Columbia as the applicable law.

Agreements between a State and a foreign pri-
vate person without an express choice of law are
now exceptional; their legal treatment remains
controversial. According to one opinion, a cus-
tomary ‘‘transnational economic law” which is
neither public international law nor domestic
State law is said to have come into being (Horn).
A different view proposes a limited application of
public international law to such agreements
(Bockstiegel and Fischer). The classical rules of
private international law (conflict of laws),
however, determine that the law to be applied is
that to which the facts are most closely connected
(see also — Contracts between States and For-
eign Private Law Persons).
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For many years, attempts have been made to
unify legal rules on international loans (e.g. under
the auspices of the — League of Nations and
within the Institut international pour I'unification
du droit privé (Unidroit)). Today, the unification
of legal rules seems even more necessary because
of the complicated legal practice involved in the
transnational Eurodollar market (— Unification
and Harmonization of Laws).

4. Special Legal Aspects

(a) Nonpayment

International loans issued on the bond markets
generally provide, in case of nonpayment, for
international — arbitration or for the right of any
bondholder to bring an action against the debtor
before the designated domestic court.

Private bondholders are often organized into
private committees, such as the Protective Coun-
cil Inc., New York, and the Association nationale
des porteurs frangais de valeurs mobilieres. Credi-
tors thus keep their common interest in these
committees, which sometimes have a semi-official
character.

If a foreign State is unable to repay a loan,
attempts are made to agree on debt settlements
providing, for example, for reduction of certain
repayments, raising of a conversion loan or debt
rescheduling. States also try to solve economic
problems arising from political events by conclud-
ing debt agreements, e.g. the — London Agree-
ment on German External Debts (1953).

(b) Currency denomination

Every international loan is made out in a cer-
tain currency or ‘“unit of account” (— Monetary
Law, International) and offered for subscription
in more or less small denominations. The loan
may be denominated in the currency of one of the
contracting countries or of the country in which
the loan is to be issued. Many loans are still
denominated in United States Dollars even if the
loan contract is governed by a European or other
national law. In common law countries, the de-
nominated currency of the loan must be identical
to the local means of payment. In other countries,
such as the Federal Republic of Germany, com-
pulsory conversion is not part of the internal law
and may therefore be excluded by a loan contract.
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Some loan agreements contain a gold mone-
tary or currency clause which offers the creditor
protection against inflation. Although currency
clauses tend to be an element of stability, most

bonds are still denominated in one single curren-
cy, without any such clause.

A certain number of international loans have
been denominated in an artificial currency, for
example in “units of account” which were used by
the European Payment Union until its dissolution
in 1958 (— European Monetary Cooperation).
Since 1970, European Currency Units (ECU)
have been used for loan denominations; they are
reckoned in accordance with a monetary basket
referring to the currencies of the member coun-
tries of the — European Communities.
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HANS-ERNST FOLZ

LONDON AGREEMENT ON
GERMAN EXTERNAL DEBTS
(1953)

1. Background

In 1951 there existed German external debts
arising out of the period between the wars upon
which payments had not in general conformed to
the applicable contractual terms. In addition,
Germany was indebted to the three Western
Allies for their economic assistance to her after
World War II. Finally, the resumption of debt
service for piivate loans made in the period after
World War I, wizich had likewise not been fully
serviced for some 20 years, also required clarifica-
tion.

To bring about a normalization in the financial
relations between the Federal Republic of Ger-
many, private German debtors and foreign credi-
tors, the Federal Government, in a note to the
Western High Commissioners dated March 6,
1951, confirmed its preparedness to meet the
debts arising out of the economic assistance and
the earlier debts of the Reich. The Government
also raised the idea of a regulation applicable to
the private debts (Bundesgesetzblatt 1953 II, p.
473). Following extensive — negotiations and
a conference in London from February 28 to
August 6, 1952 between the parties concerned,
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the so-called London Agreement on German Ex-
ternal Debts was signed (UNTS, Vol. 33, p. 3).

2. Contents

The import of the agreement was to provide
support (comparable to a protection order) for
the debts in question by means of a treaty under
international law: in technical terms by means of
regulations. The Treaty was concluded between
the Federal Republic of Germany on the one
hand and Belgium, Canada, Ceylon, Denmark,
France, Great Britain, Greece, Ireland, Liechten-
stein, Luxembourg, Norway, Pakistan, Sweden,
Switzerland, Spain, the Union of South Africa,
the United States and Yugoslavia on the other
hand. Under Art. 36, it was possible for other
States to accede to the Treaty. The Treaty formed
the basis of the regulations; particular types of
recommended regulations were contained in the
Appendices.

The Treaty took account of the Federal Repub-
lic’s limited — territorial sovereignty vis-d-vis the
German Reich in so far as Art. 25 contained a
review clause in case Germany should again be-
come a unified entity. Also, the special status of
— Berlin was taken into account in Art. 5(5) in
that the regulation of the City of Berlin’s debts
was deferred to a time when this became practic-
able.

The debts which were to be regulated under the
Treaty were those due before May 8, 1945 where
the debtors resided in the Federal Republic of
Germany and the creditors either resided in or
were nationals of any of the contracting States
(Art. 4). Marketable securities payable in a credi-
tor country were also covered by the rules. Art. 8
prohibited any discrimination between individual
categories of debts, currencies or creditors in the
fulfiiment of the agreement. However, under Art.
10, creditors falling outside the definition laid
down under Art. 4 were not to be satisfied until
all the debts covered by the agreement had been
settled.

In technical terms, the regulations required an
offer by the German debtor and an acceptance by
the creditor. The interest of creditors in conclud-
ing such an agreement lay in the fact that credi-
tors would only enjoy the advantage of the re-
commended and precisely formulated changes in
the terms of payment if they accepted an offer of
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settlement (Art. 15(1)). Moreover, under Art,
18(3), the acceptance of an offer of settlement
had the effect of interrupting periods of prescrip-
tion and limitation.

3. Types of Regulations

Although the recommended regulations for in-
dividual kinds of debts must be effected by way of
agreements between the parties concerned, de-
tailed contents of the regulations were laid down
in advance. Appendix I of the Treaty contained
the agreed recommendations for the settlement of
the debts of the Reich and other public bodies.
For the 7 per cent Dawes Loan of 1924, the
Treaty provided for payment from March 31,
1953 at 5% per cent on the American issue and at
S per cent on the other issues (— Dawes Plan).
Arrears of interest outstanding were recalculated
without compound interest at 5 per cent simple
interest. The 52 per cent Young Loan of 1930
was reduced to 5 per cent on the American issue
and 4% per cent on the other issues (— Young
Plan). Arrears of interest were recalculated with-
out compound interest at 42 per cent simple
interest.

The interest on the 1930 Matching Loan was
reduced from 6 per cent to 4 per cent and interest
arrears were also reduced to 4 per cent without
_compound interest. Debt service on the bonds
and scrip issued by the Konversionskasse was
again to be resumed from March 31, 1953 at
agreed rates of interest; two-thirds of the arrears
of interest were waived.

For the Reichsmark debts of the Reich, the
Reichsbahn (railway), the Reichspost (post) and
the state of Prussia, foreign creditors were given
the right to national treatment with respect to the
changes consequent upon the reform of the Ger-
man monetary system. Bonds issued by the states
(Lander), local authorities and other public
bodies (with the exception of Prussia) were to be
again serviced from March 31, 1953 at 75 per cent
of the original rate of intggest. Payments on the
Prussian external debesglféte taken over by the
Federal Republic of Germany on behalf of the
states which had succeeded to territory and assets
formerly belonging to the state of Prussia: the 5/
per cent dollar bonds of 1926 and the 6 per cent
dollar bonds of 1930 were reissued at the rate of 4
per cent. Qutstanding coupons on the old issues
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bearing dates between 1933 and 1936 were to be
paid between 1953 and 1956 at 50 per cent of the
dollar amount.

The Federal Government also undertook to

pass a Securities Validation Law for German for-
eign currency bonds to validate the position of

bond holders and to carry out the necessary
adjustments consequent upon the regulation
(Bundesgesetzblatt 1952 I, p. 553). Additionally,
the Federal Government assumed liability for full
payment of sums due from debtors in the Saar
and payment of 60 per cent of sums owed by
debtors in Austria, Belgium, France and Luxem-
bourg. In Annex A to Appendix I there was also
an arrangement agreed between the Federal Re-
public of Germany and the — Bank for Interna-
tional Settlements on the arrears of interest on
the Bank’s investments in Germany. Annex B
contained a special agreement on the annuities
provided for in the German-Belgian Agreement
of 1929.

Appendix II contained the agreed recom-
mendations for private loans made before May 8,
1945. The basic design of the regulations was laid
down in Art. V, which stipulated that there
should be no reductions in the outstanding prin-
cipal amounts. In so far as interest rates on loans
were not altered before June 9, 1933 (the date the
Konversionskasse was established) one-third of
the arrears of interest up to January 1, 1953 was
waived with the remaining two-thirds recapital-
ized as from that date at 75 per cent of the
original rate of interest. From 1958 to 1962 the
debt was to be amortized at the rate of 1 per cent
and thereafter at 2 per cent. To facilitate settle-
ments, Art. IX provided for the establishment of
an Arbitration and Mediation Committee made
up of four representatives appointed by the credi-
tors and four by the debtors.

In Appendix III were contained the agreed
recommendations for the German Suspended
Debt (i.e. those debts which were governed by
the Suspension Agreement of 1931) and the so-
called German Credit Agreement which was con-
cluded in 1952 between German and foreign
banks. The Suspension Agreement of 1931 gov-
erned short-term banking credits to Germany
which could no longer be serviced because of the
severe economic crises prevailing at the time. The
Suspension Agreement was renewed a'nnually un-
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til May 31, 1940 (until May 31, 1941 in the case of
Anmerican creditors). The credits concerned were
regulated in the following way: the rights of credi-
tors were preserved in their entirety and the
credits were recommercialized by the Bank
Deutscher Lander (now the Bundesbank) in cer-
tain stated percentages. It was open to creditors
to increase the rates of interest payable by grant-
ing new credits. Arrears of interest for the ter-
mination for the Suspension Agreement or from a
later suspension of interest payments were to be
repaid at 4 per cent interest. Disputes between
creditors and debtors were to be referred to an
Arbitration Committee. Art. 23 laid down that
the rights of creditors of the German Gold-
Diskontbank were not to be limited by the provi-
sions of Appendix III.

Appendix IV contained recommendations for
the regulation of claims arising out of the sale of
goods and services as well as other claims from
the period before May 8, 1945. In so far as such
claims had no specifically foreign character, they
were, like domestic claims, converted into Ger-
man marks. Payments made by German debtors
to the German Konversionskasse which had bind-
ing legal effect under German law, were again to
be made to foreign creditors (Art. 9), to the
extent that they had not in fact received the sums
paid by the debtors to the Konversionskasse. The
German Government was to compensate German
debtors for this repeated payment. Agreement
proved impossible to attain on payments made by
German debtors to the German Verrechnungs-
kasse (established by a law of October 16, 1934),
so that no recommendations on this matter were
included in Art. 10.

Apart from public and private debts on loans,
the London Agreement also regulated the re-
sumption of payments arising out of an Agree-
ment between the German Reich and the United
States of March 13, 1930 under which the German
Reich was to compensate American citizens (Bun-
desgesetzblatt 1953 II, p. 487). Using 1917 as the
bench mark, the sum of $97.5 million was to be
paid in 26 equal yearly instalments. Furthermore,
a Treaty concluded between the Federal Republic
of Germany and the United States acknowledged
the indebtedness of the Federal Republic in the
sum of $1000 million for American economic
assistance afforded before July 1, 1951, to be
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serviced at the rate of 2'2 per cent interest (Bun-
desgesetzblatt 1953 II, p. 492). Another Treaty
concluded on the same day between the parties
specified a debt of $203 million to be paid by the
Federal Republic for the supply of so-called sur-
plus goods (Bundesgesetzblatt 1953 II, p. 497).

A payment of £150 million satisfaction for the
United Kingdom’s provision of economic assist-
ance to Germany after May 8, 1945 was agreed on
February 2, 1953 (Bundesgesetzblatt 1953 II, p.
504). An equivalent agreement with France pro-
vided for a payment of $11.84 million (Bun-
desgesetzblatt 1953 II, p. 509). Finally, Denmark
received the sum of 160 million Danish kroner in
compensation for expenses incurred in connection
with the reception of German —> refugees be-
tween 1945 and 1949 (Bundesgesetzblatt 1953 II,
p. 513).

4. Arbitration

Disputes arising out of the Treaty between the
contracting governments were to be referred to an
Arbitré\] Tribunal (Art. 28) and disputes between
private debtors and creditors to a Mixed Commis-
sion (— London Agreement on German External
Debts, Arbitral Tribunal and Mixed Commis-
sion). The statutes for these bodies were con-
tained in Appendices IX and X respectively. The
Treaty also provided for a number of other arbit-
ral bodies to rule on individual questions. On
May 16, 1980, an arbitral award was issued on the
interpretation of the currency protection clause
for payments made under the Young Plan
(— Young Plan Loans Arbitration; see also
— German External Debts Arbitration (Greece
v. Federal Republic of Germany)).

/
/

5. Implementation of the Agreement

Para. 12 of the German law implementing the
London Agreement of August 24, 1953 (Bun-
desgesetzblatt 1953 I, p. 1003, as amended by
Bundesgesetzblatt 1955 I, p. 57 and Bun-
desgesetzblatt 1956 1,/ pp. 99 and 758) prohibits
German debtors from satisfying debts which are
not in accordance with the rec‘ommendecyregula-
tions until all the obligations under the Treaty
have been satisfied. Compensation for German
debtors subject to further claims from foreign
creditors despite payment to the Konversionskas-
se was laid down in Paras. 31 to 51. Para. 52
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provides that debts in Gold marks having a speci-
fically foreign character are to be converted to
German marks in the proportion of one to one.
Where a debtor was thereby compelled to bear a
heavier burden than would otherwise have been
the case under the general German currency laws,
the debtors could claim compensation under Pa-
ras. 63 to 74. A Franco-German agreement on the
treatment of debts arising out of the activities of
the Verrechnungskasse entered into force on May
7, 1954 (Bundesgesetzblatt 1954 II, p. 519). On
March 5, 1955 a law was also passed to clear the
bonds expressed in Reichsmarks issued by the
German Konversionskasse.

In the intervening years, further creditor States
have acceded to the London Agreement. The
accessions are all to be found in the Bun-
desgesetzblatt, as are the notifications by the
Bank Deutscher Lander and Bundesbank on the
extent of the recommercialization of German Sus-
pended Debts.
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One of the most controversial areas of interna-
tional law has been the law of international
claims, which includes a set of substantive norms
on the responsibility of States for injuries to
—> aliens, and a procedural side on — diplomatic
protection of citizens abroad (— Aliens, Proper-
ty; — Foreign Investments). Traditional interna-
tional law maintained that only States could be
— subjects of international law and that private
persons, not having such status, could not bring
international claims against foreign States when
injured by them (— Individuals in International
Law; — Standing before International Courts and
Tribunals). Instead, under the “Vattelian fiction”
that whoever wronged a person indirectly injured
his State, an aggrieved claimant had to seek re-
dress by convincing his government to adopt his
private grievance and to espouse it as an interna-
tional claim against the offending foreign State. In
the absence of such espousal, the claimant had no
direct access to the international legal order.

Diplomatic protection by the espousal process
never has proved entirely satisfactory either to
claimants or to foreign offices. The conditions
precedent to espousal, such as the continuous
— nationality of the claimant and the exhaustion
of — local remedies in the respondent State, plus
the very discretionary nature of espousal itself,
have combined to preclude the presentation of
many just claims. Moreover, as the number of
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claims has increased over the years, so too have
the problems surrounding their settlement. In-
deed, at an early date States sought to avoid the
unwieldy espousal concept whenever a sizeable
number of claims arose against another State by
resort to ad hoc international claims commissions.

1. History

Beginning with the — Jay Treaty of 1794, com-
monly regarded as the commencement of modern
international — arbitration, Great Britain and the
United States frequently resorted to — mixed
claims commissions to adjudicate large batches of
claims against foreign States. Soon other States
followed suit, with the result that the decisions of
these commissions increasingly influenced the de-
velopment of the substantive norms in this area of
international law. Indeed, despite the attempt by
the — International Court of Justice in the
— Barcelona Traction Case to undercut retroac-
tively the jurisprudence of such commissions, it is
primarily their decisions, from 1794 to World War
II, which permitted P. Jessup to conclude in 1948
that “[t]he international law governing the re-
sponsibility of states for injuries to aliens is one of
the most highly developed branches of that
law” (A Modern Law of Nations, p. 94;
—> Responsibility of States: General Principles;
— Reparation for Internationally Wrongful
Acts).

While the substantive norms in this area of
international law have continued to evolve since
World War II, they have not developed exclusive-
ly, or even primarily, through the espousal pro-
cess or the mixed claims commission route. The
vast number of claims occasioned by the war,
subsequent nationalization programmes and
various revolutionary upheavals, coupled with the
reluctance of communist countries and many
Third World nations to have these claims submit-
ted to third-party adjudication, in large measure
has vitiated these traditional methods of settle-
ment. From this perspective, the establishment in
1981 of the Iran-United States Arbitral Tribunal
may be viewed as an aberration from the current
approach to claims resolution (— United States-
Iran Agreement of January 19, 1981 (Hostages
and Financial Arrangements)). For, to a great
extent during the postwar period, espousal and
mixed claims commissions have been supplanted
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by the lump sum settlement national claims com-
mission technique, a means of claims resolution
which, although until recently often overlooked
or ignored, actually dates back to the breakdown
of one of the original Jay Treaty Commissions
and the subsequent conclusion of a lump sum
agreement by Great Britain and the United
States.

2. Definition
Under a lump sum agreement, the respondent
State pays the claimant State a fixed amount in
settlement of certain claims, with the latter gener-
ally establishing a national claims commission to
determine their validity and amount. As ex-
plained by Judge Re, the former Chairman of the
Foreign Claims Settlement Commission, a United
States national claims commission which has ad-
judicated claims under over a dozen lump sum
agreements:
“[A] ‘lump sum’, ‘en bloc’ or ‘global’ settle-
ment involves an agreement, arrived at by di-
plomatic negotiation between governments, to
settle outstanding international claims by the
payment of a given sum without resorting to
international adjudication. Such a settlement
permits the state receiving the lump sum to
distribute the fund thus acquired among
claimants who may be entitled thereto pursuant
to domestic procedure . ... [T]he sum agreed
upon may be paid over a given number of
years” (p. 40).
This definition may be expanded usefully to cover
agreements where payment has been made in
kind, where there has been a mutual set-off of
claims, and where, as part of an overall political
accommodation embracing more than just claims,
the claimant State itself actually provides all or a
portion of the funds to be distributed.

3. Advantages

In assessing the significance —especially the
juridical impact-of the nearly 200 lump sum
agreements that have been concluded since World
War II, one must start with the overriding factor
in their favour, namely, their ability to “‘wipe the
slate clean”. By entering into such a settlement
the States involved automatically remove the
claims from the diplomatic realm and permit the
prompt distribution of the fund to ) cligible
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claimants. As one commentator has remarked,
“the mere procedure of negotiating a settlement
involves bargaining over the figure, and that in
turn tends to create a climate of feeling on both
sides of the table to settle the issue once and for
all”’, Surrey, Problems of the Italian Peace Trea-
ty: Analysis of Claims Provisions and Description
of Enforcement, Law & Contemporary Problems,
Vol. 16 (1951) p. 440. Of course, the very nature
of the settlement process, involving a negotiated
compromise, is one that assures that claimants
rarely will be made whole, a fact that will be
considered below in connection with the effect
lump sum agreements have upon the standard
of compensation for nationalized property
(— Expropriation and Nationalization).

Besides eliminating claims as a source of dis-
pute, a lump sum agreement followed by a
national claims commission distribution is a re-
latively speedy method of adjudicating claims.
While the process is not as swift as it first appears
if one considers the lengthy negotiating periods
frequently preceding the lump sum agreements,
the total elapsed time between wrong and redress
certainly is less than that taken by mixed claims
commissions. One reason for this. comparative
swiftness is the obvious fact that once a national
claims commission renders a decision, it is not
faced with the problem of collecting the award;
awards are made from the lump sum already
received or from instalments as they are paid.

Furthermore, awards almost always are made in.-

hard currencies, the most common being US dol=
lars and British pounds. ‘/

4. Jurisprudential Significance

Turning from the practical advantages of lump
sum agreements to their jurisprudential signifi-
cance, the decisions of national claims commis-
sions determining claims under such settlements
constitute an important source of the law gov-
erning the responsibility of States for injuries to
aliens, as a glance through the Moore, Hackworth
and Whiteman digests of international law and
similar compilations of State practice reveals.
Their value as legal precedents, however, de-
pends to a great extent upon the legal standards

When a national claims commission reaches.a
decision by directly applying the provisions of a
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lump sum agreement, or by indirectly applying
them through resort to domestic legislation incor-
porating such provisions by reference, as occurs in
the United States, its decisional process is similar
to that of a mixed claims commission applying the
terms of its underlying — compromis. Yet, be-
cause the application is unilateral and it cannot be
assumed that the respondent State necessarily
would agree with the national commission’s con-
struction, its decision cannot be accorded the
weight given a mixed commission opinion, even
though in both instances the rules being applied
have been expressly recognized by both States.

When the decision of a national commission is
based solely upon domestic legislation, which may
or may not reflect the provisions of the lump sum
agreement, as takes place in Great Britain, it of
course has less international significance. Since
here not only the application but also the creation
of the legal standards takes place unilaterally, the
weight to be accorded a particular decision de-
pends entirely upon the extent to which the leg-
islation establishes international standards as the
bases of decision. When, as sometimes occurs, the
lump sum settiement has been made ex gratia,
without even implied reference to the relevant
international legal norms, a national commission’s
jurisprudence has even less juridical significance.

Since the legal standards given national com-
missions generally purport to be statements or
restatements of international law, however, their
decisions under lump sum agreements should be
accorded just as much weight as that given the
pronouncements of any court or agency of a State
having competence to pass upon such questions.
Internationally their significance rests upon their
persuasiveness. Falling under the general heading
of “judicial decisions”, as set out in Art. 38(1)(d)
of the ICJ Statute, their decisions, if sufficiently
persuasive, ultimately may influence State prac-
tice and thus contribute to the progressive de-
velopment of — customary international law
under Art. 38(1)(b). This view reflects the pre-
ponderant opinion of publicists like G. White,
who over two decades ago concluded that lump
sum agreements ‘‘constitute a valuable potential
source of customary international law...”
(Nationalisation of Foreign Property (1961) p.
183). ’

It must be noted here, however, that the ICJ in

*
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the Barcelona Traction Case, in addition to dis-
missing “‘the general arbitral jurisprudence which
has accumulated in the last half-century”, also
summarily rejected as lex specialis and hence
irrelevant the practice developed since World
War II under lump sum agreements. The
rationale of such settlements, according to the
Court,

“derived as it is from structural changes in a

State’s economy, differs from that of any nor-

mally applicable provisions. Specific agree-

ments have been reached to meet specific situa-
tions, and the terms have varied from case to
case. Far from evidencing any norm as to the
classes of beneficiaries of compensation, such
arrangements are sul generis and provide no

guide in the present case” (ICJ Reports (1970)

p. 40).

This singularly negative attitude towards the juris-
prudential significance of lump sum agreements is
unfortunate. “To suggest . . . that internationally
negotiated settlements which seek the fair adjust-
ment and compromise of conflicting interests are
but quasi-legal aberrations, not indicative of uni-
formity”, F.G. Dawson and B.H. Weston warned
two decades ago, “is to espouse a parochial view
of international law” (“‘Prompt, Adequate and
Effective”: A Universal Standard of Compensa-
tion?, Fordham Law Review, Vol. 30 (1962) p.
727, at p. 750).

Even by traditional lights, the ICJ in the Barce-
lona Traction Case was guilty of parochialism in
this regard. As one of several methods of claims
resolution, lump sum agreements long have been
part of the process of claim and counterclaim
creating and clarifying the law of international
claims. “A series or a recurrence of treaties laying
down a similar rule”, as J.G. Starke has said,
“may produce a principle of customary interna-
tional law to the same effect. Such treaties are
thus a step in the process whereby a rule of
international custom emerges” (Treaties as a
“Source” of International Law, BYIL, Vol. 23
(1946) p. 341, at p. 344). Writers from the 19th
century to the present day confirm that a consis-
tent pattern of bilateral treaties may have con-
siderable evidential importance in determining
the existence and content of a customary interna-
tional law standard. Yet the Court rejected this
important evidence of international custom out of
hand.
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Criticism of the sui generis —lex specialis argu-
ment, which the Court advanced to justify its
refusal even to consider the effect of lump sum
agreements upon the customary international law
norms governing stockholder claims, was immedi-
ate and widespread. Judge Gros, in a remarkably
perceptive separate opinion, joined issue with the
Court’s judgment on this particular score. Citing
“numerous agreements’’ which indemnified stock-
holders, he found it

“impossible to dismiss these agreements with a

stroke of the pen...; it is not the habit of

States to make each other free gifts, and the

number of agreements for the compensation of

shareholders considered apart from the limited
company does imply the recognition of an

obligation™ (ICJ Reports (1970) pp. 277-278).
Judge Jessup also took note of a lump sum agree-
ment in his discussion of diplomatic protection,
while Judge Ammoun, refusing to infer *“‘a rule of
international law” from lump sum agreement/
national claims commission practice, nevertheless
acknowledged that such agreements might “‘con-
tribute to the eventual formation of custom”
(ibid., p. 306). Numerous commentators sup-
ported the views of these members of the Court in
preference to the rationale contained in its judg-
ment. Moreover, and perhaps more importantly,
States have continued to enter into such settle-
ments with undiminished regularity during the
past decade. Thus, anyone surveying the present
state of the law of international claims surely must
take them into account.

5. Lump Sum Agreements and
Traditional International Law

An examination of lump sum agreements, in-
terestingly enough, reveals an extraordinary con-
sistency between their provisions, on the one
hand, and the decisions of mixed claims commis-
sions and the results of diplomatic espousal, on
the other. Consider, for instance, the problem of
claimant eligibility. All claimants have had to
prove, in addition to legal title, claimant State
nationality to be eligible for compensation; and
continuity of claimant State nationality, from the
date of claim accrual to the date of agreement
signature or entry into force, ordinarily has been
required. Generally speaking, in short, lump sum
agreement jurisprudence has been at one with
traditional international law as regards the pre-
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requisites of claimant eligibility. However, it
emerges more liberal than traditional practice in
the conditions it has set to meet the key require-
ment of nationality —as reflected, for example, in
its reluctance to adhere rigidly to the place-of-
incorporation test of corporate nationality and its
inclination to “pierce the corporate veil” to pro-
tect a wide assortment of claimant State stockhol-
ders. Indeed, it is fair to say that post-war lump
sum agreements have rewritten the law in these
respects, the ICJ in Barcelona Traction to the
contrary notwithstanding.

Turning to the substantive bases of the claims
covered by lump sum agreements and the proper-
ty, rights and interests compensated thereunder,
the general uniformity between lump sum agree-
ment practice and traditional international law is
even more pronounced. In much the same man-
ner as traditional international law, lump sum
agreements have required successor régimes to
assume responsibility for the acts and omissions of
related predecessors, have refused to give effect
to extraterritorial assertions of State competence,
have imposed heavy liability upon States that
have initiated — armed conflict (— Aggression),
have protected against “de facto” as well as “de
jure” expropriations, have granted relief to all
manner of wealth losses, and so forth. The point
is not, of course, that lump sum agreements have
followed traditional international law slavishly.
For instance — demonstrating the sometimes liber-
ating impact of lump sum agreement making -
such settlements often have authorized creditor
claims, a class of claims not widely favoured in
the past. The point is, simply, that lump sum
agreements, even though very much influenced by
what some observers would call “extra-legal” ex-
pediences, have differed but little from traditional
international law as regards both the substantive
bases of international claims and the recognition
that is given to the property, rights and interests
to which they are addressed.

Finally, one comes to the controversial issue of
the impact lump sum agreements have had upon
the compensation issue. Regardless of one’s lean-
ing in the oft heated debate over whether interna-
tional law requires “prompt, adequate and effec-
tive”” compensation or less or even no compensa-
tion at all upon the major deprivation of foreign-
owned wealth, few observers will find complete
satisfaction here. The reason is that lump sum
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agreements undeniably have compromised all the
policy preferences advanced in this connection.
To say, however, that the agreements afford no
complete satisfaction to this or that policy prefer-
ence is not to say that they have been conspic-
uously inconsistent with traditional international
law standards in this realm. To the contrary,
except as regards the ‘“‘prompt” compensation
requirement (which would necessitate at least
nominal interest when opting for payment by
instalments), lump sum agreements have substan-
tially adhered to general international law norms.
Indeed, their very existence breathes new life into
the customary principle of compensation, the
more so because they are frequently concluded in
the face of allegedly mitigating revolutionary up-
heaval and economic instability. In their common
provision of less than “full” compensation for
large-scale expropriations, they lend support to
the position that ‘“‘partial” compensation is per-
missible when “‘special circumstances’ make any-
thing more unreasonable. Moreover, in their
nearly unanimous call for payment in hard curren-
cy, they press the cause of “effective” compensa-
tion to a degree that even traditional international
law would be hard pressed to match. Thus, once
again, a marked confluence between lump sum
agreements and traditional international law
emerges.

6. Evaluation

Summarizing now what has been argued above,
lump sum agreements to which disputants are not
parties can and should be received no differently
than any other class of general international pre-
scription when searching for guidance in the re-
solution of international claims controversies, i.e.
no differently than any other practice leading to
custom as under Art. 38(1)(b) of the ICJ Statute.
To be sure, this conclusion departs sharply from
the one reached in Barcelona Traction, that lump
sum agreements should be accorded only sui
generis —lex specialis status. It follows naturally,
however, from the discovered uniformity of deci-
sion reported in the preceding section. When
decisional outcomes (doctrines, principles, stan-
dards, rules) appear essentially unaffected by the
processes that produce them — when, that is, deci-
sions appear substantially the same regardless of
how or by whom produced — there is no reason to
treat them differently, as appears to have been
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the case in Barcelona Traction, on the basis of
those very modalities which seemingly make no
difference.

On final analysis, however, no theoretical argu-
ment is needed to substantiate that lump sum
agreements can have the general guidance or
precedent value many publicists attach to them.
As has been abundantly documented, lump sum
agreement jurisprudence, derived from the text of
the settlements themselves and the national
claims commissions interpreting them, actually has
been invoked in State practice time after time. In
other words, pace the ICJ, lump sum agreements
have been given and continue to be given pre-
cedential value in everyday life. To deny their
general jurisprudential worth is, thus, not only to
deny a growing edge of international law, but also
to deny reality itself. To acknowledge their gener-
al guidance value, on the other hand, is to assist
in the development of a law of international
claims that is truly responsive to the contempor-
ary demands of an increasingly interdependent
world community.
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‘MIGRANT WORKERS

A. Introduction

In existing instruments, the term ‘“‘foreign mi-
grant workers” is broadly understood to designate
persons who wish to settle in another country for

LUMP SUM AGREEMENTS

a considerable period of time with a view to being
employed otherwise than on their own account
(— Aliens).

Mass labour migrations since the early 1960s
have brought about major social problems which
call for legal adjustments (— Migration Move-
ments). The initial reason for this migration was
the disparity between demographic stabilization
and employment opportunities in Western Eu-
rope, and population growth coupled with under-
development in the Third World. Similar dispari-
ties emerged in other regions, giving rise to com-
parable migrations, notably from Mexico and
other Latin American countries to the United
States and, after 1973, from various areas towards
oil-rich countries such as Iran, Kuwait, Libya,
Nigeria, Saudi Arabia, and Venezuela.

The world recession since the mid 1970s did not
diminish — emigration pressures but it did lead to
restrictive — immigration policies, sometimes to
systematic deportations, by the host governments
(— Aliens, Admission; — Aliens, Expulsion and
Deportation). The combined effect of those phe-
nomena is the growing proportion of illegal mi-
grant workers in the foreign population of in-
dustrialized areas and the increase in clandes-
tine manpower trafficking across — boundaries.
Thus, according to— International Labour Organ-
isation and — United Nations sources, there
were in 1972 approximately eleven million lawful-
ly admitted foreign workers in Western Europe
and some two million migrants in irregular status.
The number of clandestine workers from Mexico
deported from the United States rose from 42 000
in 1964 to 265 000 in 1970.

During the last decade, the number of bilateral
treaties on migrant workers has greatly increased.
Worthy of note are the adoption of instruments
such as the Arab Labour Mobility Convention
(1968), the African Mauritian Common Organiza-
tion (OCAM) Convention on personal status and
conditions for permanent residence (1971), the
1969 Cartagena Agreement and subsequent in-
struments under the aegis of the — Andean
Common Market, certain directives of the
— European Economic Community, and the
European Convention on the Legal Status of Mi-
grant Workers (1977; ETS, No. 93). In 1975, the
ILO, which has primary competence in this field
under its Constitution, supplemented its existing
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instruments of 1949 by Convention No. 143 and
Recommendation No. 151 on Migrant Workers.
The — United Nations General Assembly in 1979
decided to prepare a new convention for the
further protection of the human rights of all mi-
grant workers —including unlawful migrants —and
their families; consideration of this instrument is
in progress.

B. Prevention of Manpower
Trafficking

The international law in force bears essentially
upon the status of foreign migrant workers during
their stay in the host countries. Decisions to grant
or refuse entry to aliens and decisions to expel
aliens still largely fall within the — domestic juris-
diction of States.

Regarding the entry of foreign migrant work-
ers, however, one set of problems has recently
been regulated in treaties: the prevention and
punishment of manpower trafficking across fron-
tiers, i.e. the organizing of labour migrations in
violation of international or national law. This
subject was for the first time treated comprehen-
sively in the ILO Migrant Workers (Supple-
mentary Provisions) Convention No. 143 of 1975.

This treaty obliges States parties to investigate
“systematically” all practices of illegal migration.
Regular exchange of information on this matter
must be carried on between States concerned, in
consultation with representative organs of em-
ployers and workers. States parties should take
appropriate measures, alone and jointly Wwith
other ILO members, against not only the organiz-
ers of illicit trafficking but also “those who em-
ploy workers who have immigrated in illegal con-

ditions”. National law should provide administra-

tive, civil and penal sanctions, ‘“which include
imprisonment in their range”, against the illegal
employment of migrant workers, the organization
of illicit trafficking, and ‘“knowing assistance to
such movements, whether for profit or other-
wise”’. There even emerges a measure of interna-
tional penal law in a clause which proclaims as
one of the purposes of inter-State contacts “that
the authors of manpower trafficking can be prose-
cuted whatever the country from which they exer-
cise their activities” (Art. 5; — Criminal Law,
International).
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C. The Status of Lawfully-Admitted Migrant
Workers under International Law

1. Fundamental Civil Rights

Once they have lawfully entered the host coun-
tries, foreign workers appear to enjoy certain
fundamental civil rights and liberties recognized
by international law as inherent to the dignity of
all human beings.

In one of its earliest forms, this concept was
embodied in the — customary international law
concerning the — minimum standards for the
treatment of aliens, affirmed in several decisions
of international courts and awards of arbitral tri-
bunals. These minimum standards, concerning, in
particular, protection against unlawful arrest,
arbitrary confiscation of property and arbitrary
expulsion, were clearly proclaimed as indepen-
dent from national legislation. At any rate, the
judicial doctrine of the minimum standard is
largely superseded at present by human rights
treaty law (— Human Rights Covenants).

The International Covenant on Civil and Poli-
tical Rights of 1966-—in force for 76 States—
recognizes a number of rights and freedoms with
respect to aliens as well as nationals under Art. 2
which prohibits distinctions ‘‘of any kind” includ-
ing, implicitly, distinctions based on — nation-
ality. The only stated exception is Art. 25 which
restricts political rights to “citizens”. The scope of
this protection for foreign migrant workers may
be further restricted, however, through the ap-
plication of limitation clauses in certain articles,
referring to such concepts as ‘national secur-
ity”, “public safety”, “‘public order’” and “public
health and morals” (— Ordre public (Public
Order)). Invoking those clauses, and provided
such measures do not amount to the ‘‘destruc-
tion” of the rights at stake (Art. 5), governm.erits
can suspend or limit the exercise by aliens of
certain rights including freedom of moveine.ut
(Art. 12), expression (Art. 19), assembly {A:+,
21) or association (Art. 22), even in normal times.
The scope of protection may be further drastically
reduced “[i]n time of public emergency which
threatens the life of the nation” (Art. 4), during
which States may derogate from all but a few of
the Covenant rights.

This non-derogable core of human rights,
guaranteed in all circumstances to migrant work-
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ers as human beings, includes the right to life
(Art. 6), protection against — torture and other
cruel, inhuman or degrading treatment or punish-
ment (Art. 7), prohibition of — slavery and the
slave-trade in all their forms (Art. 8(1)), prohibi-
tion of imprisonment for contractual debt (Art.
11), non-retroactivity of penal law (Art. 15), the
right to recognition as a person before the law
(Art. 16) and freedom of thought, conscience and
religion (Art. 18). Similar rights are guaranteed in
the —> European Convention on Human Rights
and the — American Convention on Human
Rights.

While the 1975 ILO Convention (No. 143) reaf-
firms only in general terms the duty of States “to
respect the basic human rights of all migrant
workers”’, these’ entitlements are restated and
elaborated upon in the Draft Convention current-
ly before the UN General Assembly. This text
would go further than the Covenant in spelling
out a number of civil guarantees of special in-
terest to aliens (e.g. Art. 23: right to communi-
cate with consular authorities) and in adding some
rights omitted from the Covenant (e.g. Art. 15:
protection against arbitrary deprivation of proper-
ty; — Aliens, Property).

2. Economic, Social and
Cultural Rights

The legal situation as regards the economic,
social and cultural rights of migrant workers is
more complex. States which grant basic civil liber-
ties to foreigners may be reluctant to let them
compete freely with nationals on the labour mar-
ket and to facilitate their integration in society.

On close study, the major human rights instru-
ments of the United Nations system appear to
secure few economic, social and cultural rights,
‘free from open-ended restrictions, to foreigners.
The International Covenant on Economic, Social
and Cultural Rights (1966) recognizes certain
rights to “everyone” in seemingly absolute terms.
However, it implicitly allows distinctions between
nationals and foreigners: this appears to be the
effect of the non-discrimination clause of Art. 2
which is framed in restrictive terms and omits the
word “nationality”, as combined with Art. 4
which permits limitations ‘“for the purpose of
promoting the general welfare in a democratic
society”. One may also take into account the
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possibly restrictive impact of Art. 1(2) of the
Covenant concerning the right of peoples to
“freely dispose of their natural wealth and re-
sources”, and of Art. 2(3) whereby “[d]eveloping
countries . .. may determine to what extent they
would guarantee the economic rights recognized
in the present Covenant to non-nationals”
(— Developing States; — Natural Resources,
Sovereignty over).

Similarly, the International Convention on the
Elimination of All Forms of Racial Discrimina-
tion of 1965 - ratified by 121 States — contains far-
reaching provisions, subject, however, to the right
of States parties to make ‘‘distinctions, exclusions,
restrictions or preferences . . . between citizens
and non-citizens”’ (Art. 1(2)). The only residual
duty of States would appear to be to avoid prac-
tising racial discrimination under the guise of
restrictive immigration policies (— Racial and
Religious Discrimination).

ILO Convention No. 111 on Discrimination in
Employment and Occupation (1958) and Conven-
tion No. 122 on Employment Policy (1964) do not
seem to apply to distinctions between nationals
and foreigners: their non-discrimination clauses,
in exhaustive terms, refer to “national origin” or
“national extraction” but not to ‘“‘nationality”.
Convention No. 111 makes it optional for States
parties to regard any other ground of distinction —
including nationality —as discriminatory, after
consultation with representative workers and em-
ployers’ organizations.

Furthermore, that a migrant’s right to employ-
ment is subject to some limitations is confirmed in
ILO Convention No. 143. While assuring migrant
workers the right to geographical mobility, each
State party retains the power to make the mi-
grant’s free choice of employment subject to the
condition that the migrant worker has resided
lawfully in its territory for the purpose of employ-
ment for a prescribed period not exceeding two
years. In addition, after appropriate consultation
with the representative organizations of em-
ployers and workers, each State may make reg-
ulations concerning recognition of occupational
qualifications acquired outside its territory. Final-
ly, States may restrict access to limited categories
of employment or functions “where this is neces-
sary in the interests of the State” (Art. 14(c)).

Some existing treaties mentioned below con-
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tain, however, more positive articles which
appear to secure various economic, social and
cultural rights to lawfully-admitted migrant work-
ers.

(a) Rights granted to migrant workers without
reference to the status of nationals

Few existing treaties grant “‘absolute™ rights.
Noteworthy among them are various ILO
treaties, including the two major ILO Conven-
tions No. 87 (1948) on “Freedom of Association
and Protection of the Right to Organise” and No.
98 (1949) on the “Right to Organise and Collec-
tive Bargaining”. Convention No. 87 expressly
applies “without distinction whatsoever”, a prin-
ciple which seems also to govern implicitly the
other text.

The United Nations Draft Convention reaffirms
the trade unions rights of migrant workers (Arts.
26 and 40) but would allow limitations thereto as
prescribed by law and “necessary in a democratic
society in the interests of national security or
public order, or for the protection of the rights
and freedoms of others”.

A few other ILO Conventions, including Con-
vention No. 110 on Conditions of Employment of
Plantation Workers (1958), apply to all workers
“without distinction of nationality”. Convention
No. 110 sets forth some minimum standards as to
wages, duration of labour contracts and various
conditions of work for plantation workers in
tropical areas

At the regional level, the — European Social
Charter of 1961, as provided in an appendix,
might be applicable to lawfully resident foreigners
who are nationals of other States parties (see also
Art. 19 on the rights of migrant workers).

(b) Rights with reference to
the status of nationals

The great majority of treaty provisions require
only the application of a standard which refers to
the status of nationals. Several variants of this
approach are applied.

The most open approach consists in granting
foreign workers a treatment no less favourable
than that applied to nationals. This is the criterion
of ILO Convention No. 97 of 1949 concerning
remuneration, conditions of work, social security
and legal proceedings in labour matters. Some

375

similar provisions are contained in the European
Convention of 1977.

A stricter formula is that of ‘“equality with
nationals”, e.g. in the Convention against Dis-
crimination in Education (1960) of the — United
Nations Educational, Scientific and Cultural
Organization, which binds States parties “to give
foreign nationals resident within their territory
the same access to education as that given to their
own nationals” (Art. 3(e)).

Still other instruments, such as the ILO Equal-
ity of Treatment (Social Security) Convention No.
118 of 1962, add to the rule of equality with
nationals a condition of — reciprocity.

3. Provisions to meet the Specific
Needs of Migrant Workers

Some international protection is granted to
migrants where recruitment, departure, transit
and arrival arrangements are concerned in par-
ticular by ILO Convention No. 87 (1949), the
1977 European Convention and many bilateral
agreements. The United Nations Draft Conven-
tion elaborates upon these provisions and streng-
thens the obligation to take measures against
misleading information relating to labour migra-
tions (Art. 66).

Family reunification for migrant workers has
become one of the main issues of international
concern. Part of the debate focuses on the inter-
national legal definition of “the family” for this
purpose. While the European Social Charter
(Art. 19(6)) and the European Convention on the
Legal Status of Migrant Workers of 1977 (Art.
XII) restrict the concept to the spouse and depen-
dent children, Regulation 1612/68 on Freedom of
Movement for Workers of the EEC Commission
extends it, further, to dependent relatives in the
direct line of ascent. ILO Convention No. 143
(1975) refers to “the spouse and dependent chil-
dren, father and mother”’. Within the framework
of the United Nations Draft Convention, far-
reaching proposals have been made to include.
for instance, ‘“‘the companion who lives matrimo-
nially with the worker if such a relationship is
recognized by the law . . . of the State of employ-
ment or the State of origin™.

The extent of State obligation for the unifica-
tion of families varies from treaty to treaty. Par-
ties to the European Social Charter are only
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bound to ““facilitate as far as possible” such reuni-
fication. ILO Convention No. 143 provides that
States parties “may”’ take all necessary measures
“to facilitate” it. EEC Regulation 1612/68 recog-
nizes a right of families from one of the Commun-

, ity countries to join the migrants. Going further,
the United Nations Draft Convention, in its pre-
sent Art. 44, provides that spouses and minor
dependent children ‘‘shall be authorized to
accompany or join migrant workers [in lawful
status] and to stay in the State of employment for
a duration not less than that of the worker”, and
it also invites host countries to ‘“‘[favourably] con-
sider the admission of other [dependent] family
members on humanitarian grounds”. All texts
allow receiving States to impose certain condi-
tions, in particular available housing.

Increasing attention is also being paid to the
adjustment of the children of migrants to the
educational and social environment of the host
countries, without reducing their educational en-
titlements or creating a ‘“‘ghetto” mentality. ILO
Convention No. 143 and the United Nations
Draft encourage State policies in this direction.
Another aspect is the encouragement of policies
designed to preserve the national identity of mi-
grants.

Freedom to transfer their earnings regularly to
the home countries is a basic need of migrant
workers, whose families left behind often depend
upon such earnings for survival. This is taken into
account by the ILO Convention No. 97 (1949)
and the European Convention of 1977, but within
the severe limits often imposed by national ex-
change control legislation.

The expulsion of migrant workers, while re-
maining in itself a State prerogative, is being
progressively subjected to some international reg-
ulation. The Covenant on Civil and Political
Rights already requires, in Art. 13, that the ex-
pulsion of a lawfully admitted alien be ordered
only in accordance with law and be subject to the
alien’s right to submit his reasons against the
measure and to have his case reviewed by, and to
be represented for this purpose before, a compe-
tent authority. Such a procedure might be denied
only for compelling reasons of national security.
ILO Convention No. 143 further grants to the
expelled migrant a right of appeal to a competent
body for the settlement of sums due to him arising
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out of past employment, and exempts him from
the payment of deportation costs.

It is in the field of expulsion that some of the
most far-reaching proposals of the United Nations
Draft Convention can be found. One proposal
would be to restrict the grounds for expulsion of
lawfully admitted migrants to (a) reasons of
national security, public order, or morals; (b)
refusal, after being duly informed, to comply with
public health measures; and (c) non-fuifilment of
a condition essential to the issue or validity of
residence or work permits (Art. 56). Expulsion
for failure to meet a contractual obligation would
be forbidden.

Finally, the United Nations Draft stresses the
need for the cooperation of States to ensure “‘the
orderly return” of migrants to their home coun-
tries and to promote their durable reintegration.

D. The Rights in International Law
of Migrant Workers in Unlawful Status

In view of the growing number of unlawful
migrants who are often subject in host countries
to difficult conditions, the protection of these
persons is now a priority concern of international
organizations.

One of the first approaches used is to exclude
from the concept of ‘“unlawful migrant” (or, as
they are called at the United Nations, ‘“non-
documented migrants”) those who fall into that
category for reasons outside their control. Thus,
an important provision of ILO Convention No.
143 is that “[o]n condition that he has resided
legally in the territory for the purpose of employ-
ment, the migrant worker shall not be regarded as
in an illegal or irregular situation by the mere fact
of the loss of his employment, which shall not in
itself imply the withdrawal of his authorisation of
residence or, as the case may be, work permit”
(Art. 8(1)). Para. 2 of the same article further
stresses that migrants in such a situation ‘“shall
enjoy equality of treatment with nationals in re-
spect in particular of guarantees of security of
employment, the provision of alternative employ-
ment, relief work and retraining”.

The provisions of the International Covenant
on Civil and Political Rights appear to be applica-
ble to all persons, including unlawful migrants.
Exceptions are Art. 13 on procedures for expul-
sion, applicable only to “lawfully” admitted
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aliens, and Art. 25 on political rights addressed
only to citizens. However, the limitations clauses
on ‘“national security” and “public order” may
well be used against unlawful migrants in respect

of several freedoms, and further curtailments may
be ordered in times of emergency.

In the sphere of economic, social and cultural
rights, the entitlements of unlawful migrants re-
main very slim indeed.

Art. 9 of ILO Convention No. 143 guarantees
to unlawful migrants whose position cannot be
regularized “equality of treatment for himself and
his family in respect of rights arising out of past
employment as regards remuneration, social
security and other benefits”’. As noted earlier, in
case of dispute on such matters, he may present
his grievance to a competent body, and, if he is
subjected to expulsion, he should not be made to
bear its costs. ‘

It is the main characteristic of the United Na-
tions Draft Convention to extend as much as
possible economic, social and cultural rights to
unlawful migrants. Promoted by some labour ex-
porting countries such as Mexico and Algeria,
accepted to a certain extent by States with mixed
interests such as Italy, Greece, and Spain, this
trend is resisted by some major immigration coun-
tries such as the United States and the Nether-
lands. By the close of the debates at the 1983
session of the UN General Assembly, an exten-
sive catalogue of new rights had been proposed
for all foreign workers, but no — consensus had
been reached.

‘E. Concluding Remarks

Today legal migrant workers enjoy all civil
liberties and many of the economic, social and
cultural rights recognized with respect to nation-
als (see also— Labour Law, International Aspects;
— Social Security, International Aspects). More
strikingly, there is a trend to increase the
internationally recognized rights of unlawful
migrants, from a small core of civil liberties to a
growing set of economic, social and cultural rights.
Fundamentally, this trend may be seen as one
aspect of the over-all claim of developing,
labour-exporting, countries for a new
— international economic order. Furthermore,
one can perceive trends - still quite controversial —
to promote in certain circumstances a limited
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“right to immigration” in international law, for an
equitable sharing of the world’s resources.
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MAXIME TARDU

MIGRATION MOVEMENTS

The term ‘“migration movements” is generally
used to refer to the movement of persons who
leave their country of origin, or the country of
habitual residence, to establish themselves either
permanently or temporarily in another country
(— Emigration; — Immigration). Many migra-
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tion movements take the form of labour-oriented
migration of persons seeking improvement of
their economic or social condition. The notion of
migration movements also encompasses the in-
voluntary migration of — refugees in situations
where persons or groups of persons flee countries
for reasons of persecution on racial, ethnic, reli-
gious or political grounds or as a consequence of
civil disturbances, natural disasters, famine or
economic deprivation, or as the result of mass

expulsions of populations (see also — Aliens, Ex-

pulsion and Deportation; — Forced Resettle-
ment; — Population, Expulsion and Transfer;
— Racial and Religious Discrimination; — De-
nationalization and Forced Exile).

In modern history there have been large migra-
tion movements from Europe, due to over-
population (— World Population) and to a great
demand for manpower in rapidly developing over-
seas countries such as the United States, Canada
and Australia, as well as certain areas of Africa
and Latin America. There have also been large
migration movements within Asia, mainly origi-
nating from China, and within Africa, where en-
tire tribes have searched for better settlement
areas.

The outbreak of World War I followed by the
economic crisis and depression slowed the mas-
sive labour-oriented emigration from Europe to
countries overseas during the post-war period.
During World War II, tens of millions of human
beings were forced to move as a result of hostili-
ties, political and racial persecution, deportation
and population transfers. After the war, labour-
oriented overseas migration again gained signifi-
cant momentum: Large-scale emigration from
Europe to other continents during the first post-
war decade totalled more than 6.6 million (Inter-
national Labour Organisation, Governing Body,
188th session 1972, Doc. 188/5/9). These migra-
tion movements were directed essentially to
North America (44 per cent), South America (27
per cent), Oceania (18 per cent) but also to Israel
which received about a million immigrants.

During the same period intra-continental
migration began to develop. In Europe, France
received 700 000 European migrants, the United
Kingdom 600000, Switzerland 250 000 and Bel-
gium and Sweden 200 000 each. In the Americas,
the United States received nearly 800000 mi-
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grants and Argentina 210 000 migrants from other
countries of their respective continents. In Africa,
the most important migration movement was
directed to Ghana which alone received 400 000
immigrants from other West African countries.

Beginning with the early 1960s, there de-
veloped in Europe an increasing trend away from
migration for permanent settlement towards
migration of a temporary nature, and from over-
seas migration to intra-regional migration. It is
estimated that up to the early 1970s about 13
million people, mainly from agrarian Southern
European countries, moved to the more indus-
trialized countries of North-West Europe.

While this trend slowed considerably during the
1970s due to a new economic recession in Europe,
a new trend emerged, not only in Europe but also
in other parts of the world. Large scale migration
from — developing States to industrialized or
middle-income countries can now be observed in
Africa, Asia, the Americas, and the Middle East.
In connection with these movements serious prob-
lems of illegal immigration have arisen. In some
instances, immigrants have used asylum proce-
dures (— Asylum, Territorial) in order to obtain
at least temporary admission to the country con-
cerned and to bypass its normal immigration con-
trols. Another problem connected with this new
form of labour-oriented migration is the so-called
“brain-drain” phenomenon wunder which the
“sending” countries tend to lose the most skilled
and accomplished of their populations.

In international law, no State is obliged to
admit — aliens to its territory except under treaty
obligations (— Aliens, Admission). States there-
fore enjoy wide discretion in regard to the admis-
sion of aliens and the conditions imposed on an
alien’s stay in their territory. A great number of
bilateral and multilateral treaties regulate the
admission and treatment of aliens. There is also
evidence in State practice of an emerging recogni-
tion of basic — human rights principles affecting
the discretionary power of States, particularly
with regard to the admission of aliens, such as the
principle of non-refoulement of refugees or the
right to family unity. Other limitations relating
more specifically to the treatment of aliens once
admitted may derive from the — minimum stan-
dards for the treatment of aliens originating in
— customary international law. The majority of
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treaties and other international instruments of
relevance to migration movements do not relate
to migration movements as such but rather to
migration for employment or to rights of estab-
lishment (see e.g. — European Economic Com-
munity; — Migrant Workers). They are aimed at
ensuring for migrant workers equality of oppor-
tunity and treatment with the nationals of the
receiving State, protection of migrant workers
against abusive working conditions, safeguards of
residence and, in the field of social security, the
maintenance of acquired rights and rights in the
course of acquisition (— Labour Law, Interna-
tional Aspects; — Social Security, International
Aspects).

For institutional arrangements of relevance to
migration movements see —»> Intergovernmen-
tal Committee for Migration; — International
Labour Organisation; and — Refugees, United
Nations High Commissioner.
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MILITARY AID

1. Notion

A great many international transfers of arma-
ments today are effected within the framework of
military aid programmes; the transfer of arma-
ments, ranging from light weapons such as
machineguns to heavy weaponry and equipment
such as tanks, — aircraft, and ships, forms the
essential part of military aid. However, military
aid transcends the mere transfer of armaments in
that it also encompasses other forms of military

379

assistance, such as the supply of ammunitions and
the training of the recipient States’ military forces
in the use of the weapons transferred. Fur-
thermore, military aid includes the training of
staff officers in strategy and tactics as well as the
training of technical personnel in the necessary
skills for the maintenance and repair of more
sophisticated weaponry in particular. Because
military aid is granted in many cases to
— developing States, an important part of milit-
ary aid is formed by the transfer of heavy en-
gineering equipment for use in the infrastructural
development of the recipient State, i.e. in build-
ing roads, bridges, and harbours. Together with
the transfer of technological know-how (i.e. the
granting of licences), such aid is conducive to the
general economic development of the recipient
State  (— Economic and Technical Aid;
— Technology Transfer). Thus, although military
aid partly coincides with non-military develop-
ment aid, for political reasons States tend to keep
both measures strictly separated.

Military aid should be understood as an integral
part of the national security and foreign policies
of the major political, military, and economic
powers of today; it is a strictly government-to-
government measure although at times it may be
effected through non-governmental agencies or
enterprises. Military aid in the form of transfers
of armaments must therefore be distinguished
from the traffic in arms in general (— Arms,
Traffic in), since the latter may also be under-
taken by private enterprises for purely commer-
cial reasons. By the same token, military aid is
predominantly provided for on the basis of grants
or on easy terms of credit, with the major reward
of military aid programmes being the donor
State’s expectations of political and military
advantages to be gained from a favourable atti-
tude on the part of the recipient States towards
the donor State. Economic advantages for the
donor State lie only in the indirect way of streng-
thening its internal economy through increases in
the production of weaponry and other technical
equipment.

In sum, military aid according to general under-
standing of the notion may be defined as the
transfer—as a rule by way of grants—of arma-
ments, other technical equipment, and techno-
logical know-how as well as the provision of train-
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ing programmes for military and technical person-
nel, aimed at achieving political, militafy and
indirect economic advantages for both the honor
and the recipient States. '

2. Types and Pdrpos.es

The present international system is charac-
terized on the one hand by the existence of a
number of military — alliances most of which are
dominated by the major political and military
powers, particularly by the United States and the
Soviet Union. On the other hand, there is also a
large group of — non-aligned States participating
in the international system. Thus — international
relations may be divided into those existing within
alliance systems and those existing outside. The
two major types of military aid programmes are,
correspondingly, military aid granted within
alliances by one member to another, and aid
provided outside such systems.

Other distinctions between types of military aid
may be drawn according to the contents of mili-
tary aid pf'ogrammes Four ‘types may be identi-
fied here:

(a) Military aid by transfer of military equip-
ment proper (weapons, tanks, aircraft, ships and
so forth). In the first decades after World War 11
these transfers, as a rule, were made by means of
grants and mainly comprise& used matériel taken
from the stockpiles of the major military powers.
This was particularly true of arms transfers to
developing countries, but also intra-alliance
weapons transfers, such as from the United States
to some members of the — North Atlantic Treaty
Organization or from the Soviet Union to mem-

“bers of the —» Warsaw Treaty Organization. Re-
cently, however, the demand is for ever more
sophisticated weaponry, particularly from those
developing countries disposing of rich natural re-
sources such as oil. Along with this change in the
kinds of weapons transfers the modalities have
also changed. Weapons transfers are increasingly
effected on the basis of sales, even if the terms of
payment remain generous;

(b) Aid by offering training programmes for
military personnel. Such training programmes are
carried out either by sending military advisors
into the recipient State or by inviting military
personnel from the recipient State to the donor
State for participation in training programmes
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offered by military academies, or by training ser-
vice personnel within the armed services of the
donor State;

(c) Aid provided by transferring light weapon-
ry for police purposes and advising or training
police forces. Again, this type of aid programme
may be carried out in the rec1p1ent or the donor
State;

(d) Aid by transfers of engineer equipment for
infrastructure projects such as road and bridge
construction. This type of aid, though closely
related to military purposes, may also serve the
development of the recipient State’s civilian sec-

tor

In theory, the military and political purposes o{‘
military aid may be distinguished. In practice,
however, they are closely interrelated and need
not be discussed separately. The military and
political purposes of intra-alliance military aid can
be summarized as follows: To ensure a high stan-
dard of logistical effectiveness, military aid can
help to bring about the standardization of
weaponry and other equipment. The early period
of military aid within NATO and the Warsaw
Pact was clearly influenced by such considera-
tions. A second intra-alliance purpose of military
%nd is to be found in the concept of burden-
sharing or intra-alliance solidarity. The stronger
members of the alliance help the weaker ones in
building up their military potential. United States
and German military aid to Turkey is a clear
example in point. Thirdly, military aid may be
given by the leading power of an alliance to the
junior partners to maintain a certain level of
dependence, thereby using military aid as a form
of political leverage to maintain the alliance in
line with the wishes of the leading or hegemonic
power. The history of NATO, the Warsaw Pact,
and the — South-East Asia Treaty Organization
can be cited in support of this observation.

Similarly, with regard to military aid outside
alliances the maintenance or development of poli-
tical influence in a region or State is one of the
obvious purposes behind the aid, but there are a
number of others. Military aid may be granted to
States in a particular region in order to achieve or
maintain political and military stability, with -
the underlying philosbphy aiming at a certain
— balance of power. Military aid is conceived of

“as an instrument designed to enable regional

'
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groups of States to maintain stability on their own
without direct interference by the donor State(s).
Political and military stability in a.given region
may be considered an end in itself by the donor
State irrespective of the political or ideological
outlook of the States concerned. But military aid
may also be restricted to one State in a particular
region with the aim of preserving its stability and
role as a leading regional power which pursues a
foreign policy favourable to the donor State.
Finally, military aid may be granted to influence
the internal political and economic system of the
recipient State by using the dependence of the
recipient State on continued aid as political lever-
age. Thus the granting or withholding of military
aid may be linked, for instance, to the observa-
tion of — human rights standards by the recipi¢nt
State. In such cases military aid may acquire an
interventionist character, raising serious questions
as to whether such linkages are admissible under
international law (— Intervention).

3. International Legal Foundations and Restraints

Military aid is usually granted on the basis of
formal treaties or — executive agreements; it is
thus subject, as the case may be, to either the
— Vienna Convention on the Law of Treaties
or the customary rules of law applicable to
— treaties. In principle, the conclusion of treaties
or agreements providing for military aid is a mat-
ter for the free sovereign will of States. Such
treaties and \hgreements, however, may also be
considered as based on the right of every State to
individual or — collective self-defence (— Self-
Defence). Military aid granted to Great Britain
during World War II by the United States is a
classic example in point (see the Agreement, be-
tween the United States and the United Kingdom
on Mutual Aid of February 2, 1942, Documents
on American Foreign Relations, Vol. 4 (1942), p.
235). ,
~ While military aid rests on clear legal bases in
international law, legal restraints on military aid
also exist. Of these, Art. 2(4) of the — United
Nations Charter must be considered as the first
legal barrier to the granting of military aid in
cases where the aid is used for aggressive pur-
poses (— Aggression). Treaties or agreements
serving such purposes are invalid under interna-
tional law (Art. 53 of the Vienna Convention on
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the Law of Treaties). Although Art. 2(4) of the
UN Charter may in theory be an indisputable
legal restraint on military aid aimed at supporting
aggression, the practice of States will certainly
provide difficulties for the determination as to
whether or not military aid in a particular case
serves aggressive ends.

Another legal restraint on military aid may be
seen in the principle of — non-intervention. As
indicated above, military aid may be used with
the implicit or explicit aim of influencing the
internal political and social system of the recipient
State. However, this does not render miiitary aid
illegal as an offence against the principle of non-
intervention. since such aid, whatever its effect, is
provided to the recipient State with that State’s

. consent. Problems do, however, arise if the reci-

pient State becomes so dependent on the donor
State that the substance of its consent is no longer
based on sovereign free will. State practice again
may militate against a determination that the
granting of military aid amounts to an illegal
intervention into the internal affairs of the re-
cipient State. For even if the recipient State’s
dependence on the donor State reduces its gov-
ernment to a mere puppet régime, international
law continues to recognize that government as the
lawful representative of the recipient State whose
decisions must be respected, including decisions
to consent to interventionist kinds of military aid.
Thus, for all practical purposes, the formulation
of a general rule that military aid must not be
granted in a way that is contrary to the principle
of non-intervention, must be considered of little
importance in State practice.

A third legal restraint on grants of military aid
possibly arises out of the international law of
human rights. Just as military aid may not be
granted in contravention of the prohibition of the
— use of force (Art. 2(4) of the UN Charter), it
might be postulated as a matter of law that mili-
tary aid, particularly in the form of police training
and transfers of police equipment, may not be
granted if the recipient State is actively engaged
or likely to become engaged in grave violations of
human rights. While it goes without saying that
military aid to such repressive régimes provokes
strong moral objections which have been voiced
repeatedly by the international community, to
date it is difficult to identify a rule of international
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law prohibiting military aid to States guilty of
human rights violations. The international legal
obligations to observe human rights, whether con-
ventional or customary, bind States with the re-
gard to their individual conduct within their re-
spective domains. With the exception of cases
where States agree to the international enforce-
ment of human rights (i.e. on the initiative of
individual States or international organizations),
the international law of human rights does not yet
provide for a general obligation on States to
enforce human rights standards in third States.
Such obligations are, however, contained in the
national laws of some donor States.

4. National Legal Controls

Since military aid figures prominently in the

defence and foreign policies of States, and also
touches upon other vital national and moral in-
terests, military aid programmes are usually sub-
ject to a variety of political and legal controls,
particularly in democratic systems with parliamen-
tary constitutions. Statutory and budgetary con-
trols are used to ensure that military aid is
granted only in conformity with the political, legal
and moral convictions of the respective donor
State. Thus national statutes regulating arms ex-
ports in general or military aid in particular usual-
ly require governments to conclude military aid
treaties or agreements only if they ensure that
such aid is not being used in ways contrary to
either international or national laws and policies
(see the United States Security Assistance and
Arms Export Control Act of 1976, and the Gesetz
iiber die Kontrolle von Kriegswaffen 1961, re-
vised 1978, Bundesgesetzblatt (1961 I), p. 444 and
Bundesgesetzblatt (1978 1), p. 641).

5. Jurisdiction over Personnel

Military aid includes the training of military
personnel in either the recipient or the donor
State. This raises problems as to the jurisdiction
over training and advisory staff from the donor
State in the territory of the recipient State on the
one hand and over the trainees from the recipient
State in the donor State on the other. As a rule,
these jurisdictional questions are settled in the
relevant treaties or agreements. These agree-
ments usually provide that military personnel in-
volved in military aid programmes- wherever
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they are stationed - remain under the jurisdiction
of their home State as far as their status is con-
cerned (e.g. the duration of the mission), but they
fall under the jurisdiction of the host State as far
as day-to-day issues as well as the observation of
the local law is concerned. In this respect the
jurisdiction over foreign military personnel in
military aid programmes is regulated somewhat
differently when compared with military units sta-
tioned on foreign territory, where the sending
State retains exclusive jurisdiction over its forces
in military matters (— Military Forces Abroad;
— Military Bases on Foreign Territory).
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MINIMUM STANDARD

1. Notion

The minimum standard concept (sometimes cal-
led the international standard of justice) affirms
that there are rights created and defined by — in-
ternational law that may be asserted against
States by or on behalf of — aliens. It denies the
tenets of the Calvo doctrine (— Calvo Doctrine,
Calvo Clause), according to which aliens have only
those rights which are afforded to local nationals,
i.e. national (or equal) treatment. Since it asserts
only the rights of aliens, it diverges from the
position that international law . grants certain
— human rights to all persons, even vis-d-vis their
own States. The term is more generally used with
respect to rights conferred by — customary inter-
national law than with respect to rights based on
specific — treaties.
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2. Historical Development

In its development the minimum standard grew
intertwined with the overall idea of international
— diplomatic srotection, and thus can be traced
back at least to the writings of Vattel in the 18th
century (— History of the Law of Nations). It
had its greatest importance in the 19th and early
20th centuries in the interconnected masses of
diplomatic — notes, arbitral awards and doctrinal
writings. Among the topics developed were the
rights of aliens to fair civil or criminal judicial
proceedings (i.e. not to be subjected to — denial
of justice), to decent treatment if imprisoned, and
to protection against disorders, violence, and
against deportation in abusive ways (— Aliens,
Expulsion and Deportation), and to the enjoy-
ment of their property unless taken for a public
purpose and with fair compensation (— Aliens,
Property; — Expropriation and Nationalization).
Since Latin American States were the respon-
dents in the majority of these cases— although
there were arbitrations and other exchanges be-
tween European countries and between them and
the United States - opposition to this develop-
ment crystallized there. Such opposition took the
form of either an attack upon procedure, by
denying the right to diplomatic protection and
seeking to cut it off through waiver by means of
Calvo clauses, or an attack upon substance, by
denying that aliens had any rights other than
those of nationals (the Calvo doctrine).

The struggles between the Latin American
group and the great Powers took place in several
forums between the two World Wars. A Hague
Conference in 1930 attempted, under — League
of Nations auspices, to agree upon a convention
on the “Responsibility of States for Damage done
in their territories to the Persons and Properties
of Foreigners” (— Responsibility of States:
General Principles). It foundered on a 21:17 divi-
sion of States over the equality doctrine. In 1933 a
conference of American States at Montevideo
adopted a Convention on the Rights and Duties
of States with a strong statement of the equality
principle (— States, Fundamental Rights and
Duties); the United States interposed a reserva-
tion to that statement.

In a famous episode in 1938 the Mexican and
American governments exchanged views about
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the minimum standard versus the equality princi-
ple as it applied to compensation for expropria-
tion of alien property. Mexico took the position
that there existed no obligation to grant com-
pensation to American owners of land and oil
properties taken under general social reform leg-
islation beyond that granted her own citizens.
Both parties denied that the ensuing settlement
had prejudiced their positions.

3. Current Legal Situation

(a) General

Since World War II various trends in interna-
tional law have influenced the minimum standard,
largely in the direction of obscuring its clarity and
diminishing its vitality and utility. As the number
of States active on the international scene grew,
most of the new States tended to share the Latin
American view that the diplomatic protection/
minimum standard complex worked to the dis-
advantage of — developing States (— New States
and International Law). At the same time there
was a sharpening of the focus upon the status of
— individuals in international law and upon the
violations, often gross, of elementary rights in-
flicted by governments, mainly upon their own
nationals.

The consequences of these developments were
felt in various ways. The stream of international
arbitration generating authority on aliens’ rights
slowed to a trickle. Aside from a few commissions
established in the aftermath of World War II-
such as those between the allies and Italy
(— Conciliation Commissions Established pur-
suant to Art. 83 of Peace Treaty with Italy of
1947) — most adjudications were made by national
claims commissions acting under lump sum settle-
ment agreements (— Lump Sum Agreements).
Although national commissions elaborated upon
the minimum standard, their opinions do not
enjoy the prestige of truly international bodies.
The opinions of the Hague tribunal established in
1981 to adjudicate claims between Iran and the
United States may make an important contribu-
tion to the questions of the minimum standard
(— United States-Iran Agreement of January 19,
1981 (Hostages and Financial Arrangements)). At
the same time academic input into the field
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seemed to dwindle as publicists shifted to human
rights work.

Codification efforts have made no major head-
way during this period (— Codification of Inter-
national Law). Although a project of the
— International Law Commission to codify the
law of State responsibility for injury to aliens led
to valuable drafts by Garcia-Amador and by Sohn
and Baxter, the Commission ultimately turned to
another, more general, view of the topic of State
responsibility. That project seeks only to codify
rules as to the linkage between a State and a
wrong necessary to create liability rather than
the rules involved in defining a wrong
(— Internationally Wrongful Acts). A Draft Dec-
laration on the Human Rights of Individuals who
are not Citizens of the Country in which they Live
was prepared for the — United Nations by Baro-
ness Elles in 1978 (E/CN.4/Sub.2/392/Rev.1) but
has not been adopted. On a bilateral basis,
however, there were quite a few agreements,
including — treaties of friendship, commerce and
navigation, assuring nationals of each signatory
State basic rights in the territory of the other.

(b) Personal rights

It is probable that an international tribunal
would now conclude that aliens still have claims
to a minimum standard of personal protection.
Despite the non-adherence of some States to that
doctrine it has never been repudiated with as
much formality and agreement as was represented
in the field of aliens’ property rights by a succes-
sion of — United Nations General Assembly re-
solutions. The arguments on the merits in its
favour and against the national treatment stan-
dard retain their validity. States do not in fact
practice the purported rule of full equality to
aliens. They do not open all occupations to them,
for example, or allow them full political rights or
even complete equality before the courts. The
“argument that aliens know what sort of legal
conditions (as well as climate) they will encounter
when they enter a foreign country (— Aliens,
Admission) is based on doubtful assumptions as
to the facts, and, considering the disparity of
power between States and individuals, on a
morally unattractive theory. In any event, this
reasoning has little force as to laws enacted after
the alien has entered the country. Arguments that
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protection of individuals’ minimum rights was an
exercise of overweening pride on the part of
Europe and the United States in obtaining spe-
cial, extraterritorial privileges for their nationals
have lost much force with the changing balance of
power and the renunciations of the — use of
force for such ends.

In many cases a State can, in asserting rights for
its nationals abroad, claim that they are human
rights available irrespective of nationality and
irrespective of local laws (— International Law
and Municipal Law). Those rights would include
rights conferred by customary international law
and, among States that are parties, those guaran-
teed by multilateral conventions, chiefly the
covenants sponsored by the United Nations
(— Human Rights Covenants). In Western
Europe an alien can take advantage of the
— European Convention on Human Rights and
in Latin America of the - American Convention
on Human Rights. For all of those advances in
the protection of human rights rules, however,
there are still significant ways in which the tradi-
tional minimum standard demands more of State
behaviour.

(c) Property rights

The question of property rights of aliens has
become rather separated from that of the mini-
mum standard as a whole, being involved in the
economic stresses that run between the industri-
alized States and the developing countries
(— International Economic Order; — Foreign
Investments). The case for the survival of the
classical prompt, adequate and effective com-
pensation rule on expropriation of foreign proper-
ty has been eroded to a degree. However, the
case for the proposition that there is still some
minimum standard remains strong. Few States
have asserted that they are not obliged to justify
their compensation programmes as in keeping
with international law, even though they have
sought to broaden the list of factors to be taken
into account in assessing the adequacy of that
compensation.
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1. Notion

To clarify the value of the term ‘“‘minorities”
within the framework of contemporary internation-
al law, one necessary point of departure is
recognition of the fact that the populations of many
States are not uniform in terms of race, national
origin, religion or language. On the contrary, they
often include one or more groups whose ethnic,
religious or linguistic characteristics distinguish
them from the rest of the population. The
protection of such characteristics and the preven-
tion of discrimination against individuals belonging
to the above-mentioned groups are the objectives
of international rules which accordingly impose
obligations for these purposes on the States in
whose territories the minorities live.

The basic element of any definition of minorities
is of course constituted by the distinctive features of
minorities when compared with the majority of the
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inhabitants of a given State. Two further objective
elements must also be pointed out: the numerical
inferiority of minorities when compared with the
rest of the population and their non-dominant
position, These elements are important with regard
to the function of the applicable international rules.
Since a “non-dominant” majority is a phenomenon
which actually conflicts with the principle of
— self-determination of peoples, it goes beyond
the limits of rules concerning minorities; on the
other hand, a dominant minority requires no
international protection against the dangers of
oppression by the majority. Finally, the concept of
a minority also implies a subjective element which
could be called the common will of a group’s
members to preserve their distinctive characteris-
tics. This element is generally implicit in coopera-
tive efforts to conserve such characteristics or, more
precisely, in the behaviour of group members to the
extent that they agree amongst themselves to
preserve and defend their ethnic, religious' or
linguistic identity and refuse to be assimilated by
the majority.

On the basis of the foregoing observations, the
following definition may be justified: a minority is a
group which is numerically inferior to the rest of the
population of a State and in a non-dominant
position, whose members possess ethnic, religious
or linguistic characteristics which differ from those
of the rest of the population and who, if only
implicitly, maintain a sense of solidarity directed
towards preserving their culture, traditions, re-
ligion or language.

It must be mentioned, however, that no
definition of the term has been generally accepted
or authorized in official documents. Conflicting
opinions have been expressed—by jurists and
governments alike—on one or another of the
above-mentioned elements: particularly with re-
gard to the subjective element and the numerical
element (e.g. whether a minimum limit can be
established). Nor is there unanimity over whether
to exclude from the concept of minority those
groups formed by individuals of foreign
— nationality (— Aliens) or to include minorities
only recently established in a State. Moreover, the
historical origins of each minority have also been
suggested as a factor which can have significant
legal consequences.

Lastly, it must be remembered that the proposals
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made in 1951 and 1952 by the United Nations
Sub-Commission on Prevention of Discrimination
and Protection of Minorities to define the concept
of minority were never taken into consideration by
the Human Rights Commission (— Human Rights,
Activities of Universal Organizations). On the
other hand it has, quite rightly, been observed that
the concept, in international law, need not be
defined in abstract and general terms. It is enough
to be in a position to establish its value by reference
to determined rules.

2. Historical Evolution of
International Rules

Clauses relating to religious minorities were
already incorporated in some bilateral treaties
concluded in the 17th century (the Peace of
— Westphalia (1648) and the Treaties of Oliva
(1660) and Nijmegen (1678)); the object of these
clauses was to ensure non-dominant confessions the
free exercise of their religion. This trend was
confirmed in the next two centuries and, from the
18th century onwards, sporadically extended to
include certain ethnic minorities — for example, the
Poles inhabiting the States which were parties to the
treaty of Vienna (— Vienna Congress (1815)) and
the Turkish, Greek and Romanian populations in
Bulgaria under Art. IV of the Treaty of Berlin
(— Berlin Congress (1878)). However, the few
fragmentary, vague rules incorporated in a rather
restricted number of agreements certainly did not
constitute a system of protection of minorities.
They only revealed the fact that the problem was
beginning to emerge at the international law level.

The first system of protection was created after
World War I and assumed a certain degree of
organic unity within the framework of the
— League of Nations. Because of the territorial
changes in Europe decided at the Peace Confer-
ences (— Peace Treaties after World War I), the
problem of minorities became particularly acute in
five States: the two new Republics of Poland and
Czechoslovakia, Yugoslavia (born of the enlarged
Serbian kingdom), Romania and Greece. Each of
these States, therefore, between 1919 and 1920, in
conformity with the peace treaties, concluded a
treaty with the principal Allied and Associated
Powers which provided for the protection of
racial, linguistic and religious minorities inhabit-
ing their territories. On the other hand, Austria,
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Bulgaria, Hungary and Turkey assumed similar
obligations in the peace treaties concerning them,
while the régime of the Polish minority in
- Danzig was regulated by a convention between
Poland and the Free City of Danzig. The new
system was completed by the Agreement between
Sweden and Finland concerning the — Aaland
Islands (1921), the German-Polish Convention
relating to Upper Silesia (1922), the Convention
concerning the Territory of Memel between the
Allied and Associated Powers and Lithuania (1924)
and by five declarations on the protection of
minorities which Albania, three Baltic States and
Iraq made upon their admission to the League of
Nations (between 1921 and 1932), note of which has
taken by the Council of the League in ad hoc
resolutions.

The two main objectives of the above-men-
tioned legal instruments were stressed by the
— Permanent Court of International Justice in its
advisory opinion of April 6, 1935 on the question of
— minority schools in Albania. These were to
ensure perfect equality between individuals belong-
ing to minorities and the other nationals of the State
and to give minority elements suitable means for
the preservation of their racial peculiarities, their
traditions and their national characteristics. The
Court emphasized the close tie which links the two
requirements in order to ensure a true equality
between majority and minority.

This approach makes it possible to clarify the
various aspects of the rules introduced between
1919 and 1932 which were largely influenced by the
Treaty concerning Poland. First of all, the
inhabitants of each of the States concerned were
granted the right to full and complete protection of
life and liberty, without discrimination, and to the
free exercise, in public or in private, of any creed,
religion or belief. Secondly, all the nationals of each
of the countries in question were granted equality
before the law, equality of civil and political rights,
and equality of treatment and security in law and in
fact as well as equal access to public employment
and to the exercise of professions or industries. As
regards special measures of protection, not only
was the freedom to use any-language in private
relations, in commerce, in religion, in the press or at
public meetings ensured, but adequate facilities
were promised to make it possible for minority
languages to be used before the courts; moreover,
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the right to use such languages in the charitable,
religious, social and educational institutions of the
minority groups was guaranteed. These groups
were also granted the parallel right to create,
manage and control these types of institutions at
their own expense, in areas inhabited by “a
considerable proportion” of members of a minority
group. Provision was made for primary school
instruction in the language of the minority and for
the allocation of a part of public funds destined to
religious, educational or charitable purposes.
Lastly, it should be recalled that part of the treaties
and declarations in question included citizenship
clauses aimed at protecting individuals against the
danger of becoming — stateless persons if they
became members of a minority group as a result of a
territorial transfer.

3. Implementation Measures and
the League of Nations

The system of protection resulting from the legal
instruments created from 1919 to 1932 was
strengthened by two important unifying factors: a
guarantee under municipal law and a cer-
tain number of international guarantees
(— Guarantee; — Guarantee Treaties). In the first
place, each of the States concerned undertook to
recognize, within their respective legal orders, the
provisions relating to minorities as fundamental
laws in such a way that they could not be modified
by any ordinary law. At the international level, only
amendments formally approved by a majority in the
Council of the League of Nations would be
permitted. Moreover, any infraction of the régime
established which might be brought to the attention
of the Council by one of its members would be
examined by the Council with a view to its taking
“appropriate action”. Finally, should a dispute
arise between a State member of the Council and
one of the States under obligation to the minorities
régime, the one or the other of the parties could
submit the case to the Permanent Court of
International Justice which had compulsory juris-
diction in this field.

The practice of the Council in cases of infractions
of the rules established for the benefit of minorities
had significant developments. In 1920, the right to
address a petition to the Council was granted to
individuals or associations acting on behalf of a
minority group (— Individuals in International
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Law). Each case was to be examined by a
committee composed of three Council members. In
the following year the procedure was improved. All
petitions were to be communicated immediately to
the State concerned in order to permit it to make its
comments before the petition was examined by a
committee. In 1923 the Council established the
conditions for the receivability of petitions with
regard to form and content (excluding, among
other things, any petitions aiming at — secession).
If a petition were considered receivable and
acceptable, the procedure in question could lead
either to the commencement of informal negotia-
tions between the competent committee and the
State whose behaviour was being questioned (with
a view to settling the problem raised in the petition
amicably) or to the submission of the case to the
Council which had the power to make recom-
mendations to that State. In fact, the first situation
occurred most often. The committees’ main
function was to play a conciliatory role, on behalf of
the Council, in relation to the countries to which the
minorities belonged.

The activity of the Minorities Section, set up
within the ambit of the Secretariat, represented
another important feature of the guarantee
mechanism of the League. This Section maintained
continuous contact with the States having obliga-
tions under the rules relating to minorities, not only
by requesting information, but also by sending
missions to visit the areas in which the minorities
lived (— Fact-Finding and Inquiry). In this way the
tendency to guide the supervisory functions of the
League towards the objective of cooperating with
the above-mentioned States was emphasized, the
preference being for compromise solutions likely to
safeguard the essential aspects of the minorities
régime without serious tensions.

The limited judicial activity carried out in this
field by the Permanent Court of International
Justice confirms this tendency: only one of the three
cases brought before it was decided (— Minorities
in Upper Silesia Case (Minority Schools)) while the
other two cases were dropped by the plaintiffs
(— Prince von Pless Administration (Orders);
— Polish Agrarian Reform (Orders)). Neverthe-
less, in addition to its advisory opinion on minority
schools in Albania (— Minority Schools in Albania
(Advisory Opinion)) the Court gave five advisory
opinions on minorities questions from 1923 to 1931
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(see — German Minorities in Poland, Cases
concerning the; — Exchange of Greek and Turkish
Populations (Advisory Opinion); — Greco—
Bulgarian “Communities” (Advisory Opinion)).

4. The United Nations and
New Developments

World War II led to the end of the system of
protection of minorities which had its origins in the
Treaties of 1919. Obviously, when the League of
Nations ceased to exist (formally, in 1946), the
organized structure upon which the international
guarantees depended collapsed and an essential
aspect of that system disappeared. This was not,
however, sufficient to extinguish the obligations
assumed by the States to which the protected
minorities belonged; there were various other
reasons for this result. The extinction of the
contracting party explains why five declarations
ceased to have any effect (the obligations stemming
from the declarations had been assumed in respect
of the defunct League of Nations) and why the
agreement with the Free City of Danzig and the
Convention with Lithuania concerning the territory
of Memel had the same fate. It would seem correct
to assume that the other treaties, with the exception
of the agreement between Sweden and Finland,
lapsed due to desuetude (— Treaties, Termina-
tion). It is true that some authors preferred to refer
to the mechanism of a fundamental change of
circumstances (— Clausula rebus sic stantibus), but
this cause of termination of treaties does not have
automatic effect. The agreement between Finland
and Sweden concerning the Aaland Islands
remained in force even after 1946.

The — United Nations Charter ushered in a new
phase in the development of international rules on
the treatment of minorities. Two points in
particular merit emphasis in this respect. In the first
place, the objective of promoting and encouraging
respect for human rights set out in Art. 1(3) of the
Charter and the increasingly far-reaching action
undertaken by the Organization in this field
together have shifted the minorities problem from
the political to the humanitarian level and have
placed it on a universal plane within the framework

of the fundamental rights of human beings, whereas
previous experiences had been linked to deter--

mined territorial situations. Secondly, the principle
of non-discrimination clearly set out in Art. 1(3) of
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the UN Charter, and subsequently confirmed and
clarified in Art. 2(1) of the Universal Declaration of
Human Rights, has provided a positive solution to
that preliminary aspect of the problem of
minorities, namely, to guarantee equality of
treatment to all individuals regardless of the ethnic,
religious or linguistic group to which they belong
(— Human Rights, Universal Declaration (1948)).
More recently, the Covenant on Civil and Political
Rights has added to the non-discrimination clause
(Art. 2(1)) a new rule concerning equality before
the law and equal protection for all persons by the
law (Art. 26; — Human Rights Covenants).
Nevertheless, from the outset, the — United
Nations was faced with initiatives aiming at a
global, specific regulation of the treatment of
minorities. The possibility of including in the
Declaration of Human Rights an article on
“national minorities” was discussed and, despite
the negative outcome of the debate, the — United
Nations General Assembly stated that the United

-Nations could not remain indifferent to the fate of

minorities. At the same time, it pointed out how
difficult it was to adopt a uniform solution to this
complex and delicate question, which has special
aspects in each State in which it arises (Res. 217 C
III of December 10, 1948). A short time before,
during the negotiations which resulted in the
Convention on the Prevention and Punishment of
the Crime of Genocide, the ad hoc Committee had
proposed that also those responsible for acts
committed with the intent to destroy the language,
religion or culture of a minority group (so-called
cultural — genocide) be punished. However, the
General Assembly eventually decided that ques-
tions of this sort be dealt within the framework of
the protection of minorities.

Further proof of the fact that the United Nations
was aware of the need for further measures aiming
at the protection of minorities is to be found in the
mandate of the Commission on Human Rights,
which was established by the — United Nations
Economic and Social Council in Resolutions 5(I) of
February 16, 1946 and 9(II) of June 21, 1946.
Indeed, the mandate authorized the Commission to
make proposals, recommendations and reports on
the protection of minorities. Moreover, Resolution
9(II) authorized the Commission to establish a
Sub-commission on Prevention of Discrimination
and Protection of Minorities, a body made up of

-
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experts elected by the Commission. In the period
1947 to 1954, not only did the Sub-commission
attempt to define the concept of minority
(unsuccessfully, as already noted), but it also

prepared the draft text of Art, 27 of the Covenant
on Civil and Political Rights. In 1971, that same

body undertook a study on the application of the
principles set out in Art. 27. The result of this effort
was a special report on the rights of persons
belonging to ethnic, religious or linguistic minor-
ities which was approved in 1977. It must be
recognized, however, that the Sub-commission’s
activities are still mainly concentrated in the field of
prevention of discrimination.

5. Art. 27 of the Covenant on
Civil and Political Rights

In the context of the International Covenant on
Civil and Political Rights (adopted by the General
Assembly on December 16, 1966 and in force as of
March 23, 1976), a rule specifically dedicated to the
question of minorities was added to the general
rules of non-discrimination and has, therefore,
finally provided a basis on which the problem of the
actual equality of minority groups and the rest of
the population of a State can be tackled. Art. 27
provides that:

“In those States in which ethnic, religious or
linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in
community with the other members of their
group, to enjoy their own culture, to profess and
practice their own religion, or to use their own
language.”

The wording of this article gives rise to many
problems of interpretation for which different
solutions have been suggested.

(a) Determination of the minorities

The theoretical question of the definition of the
term minority has been discussed in section 1 supra.
Apart from the difficulties already mentioned, the
phrase “in those States in which ethnic, religious or
linguistic minorities exist” could imply — and this is
an opinion rather Widely held — that Art. 27 takes
into consideration only those minorities which have
long been established in the territory of a State.
Nevertheless, a distinction between the treatment
given to long-standing minorities and that given to
newcomers can only be justified on political
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grounds in order to give governments seeking to
assimilate recently created minorities a free hand in
so doing. But this conflicts with the permanent
nature of the human interests protected by the

Covenant and neglects to consider that the
existence or absence of a willingness to be

assimilated by the majority is the decisive factor.
Again with reference to the phrase mentioned
above, it is certainly to be denied that the existence
of a minority falling within the scope of Art. 27
could depend on its recognition by the State which
has jurisdiction over it. If this were so, observance
of the rule would be subordinate to the free choice
of any given State.

(b) Meaning of ethnic minority

There is no doubt that the term ethnic has mainly
cultural, historical connotations. However, as this
term was used in the text of Art. 27 instead of
national and racial, two words frequently used to
indicate internationally protected minorities, it
ought to be considered to cover the concept of
national as well as racial origins.

(c) Holders of the protected rights

The rights embodied in Art. 27 are, without
doubt, based upon the common interests of all
members of each minority group. Nevertheless
these rights are granted to individuals. The
language used in the article is clear: it refers to
“persons belonging to... minorities”. The fact
that all these persons have the same subjective
rights in question makes it possible only to specify
that they will enjoy those rights “‘in community with
the other members of their group”. Therefore it is
not formally correct to speak of minorities’ rights.
In order for minorities to have subjective rights and
to be able to exercise them, they should all be
considered entities, indeed, organized entities; b
the rule in question does not imply any recognition:
of this sort. In confirmation of this reasoning it may
be worthwhile also to recall that the lega’
instruments created after World War 1 granted
subjective rights to individuals: it was only later,
when the right of petition was granted to individuals
and groups, that the theory (widely criticized, and
quite rightly so) of an international personality of
minorities was suggested (— Subjects of Interna-
tional Law). Today, in the context of human
rights — which are essentially individual rights,
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including of course the right to equality of
treatment — the reasons for excluding the personi-
fication of groups are stronger. Moreover, from a
political point of view, the need to leave each
member of a minority free to decide for himself
whether he wishes to remain faithful to the group or
to be voluntary assimilated by the majority is better
safeguarded if the rights deriving from Art. 27 — and
the power of exercising them or not — are accorded
to individuals and not groups.

(d) Nature of obligations corresponding
to protected rights

It is obvious that Art. 27, while granting certain
rights to members of minorities, imposes corres-
ponding obligations on the States in which
minorities live.

As regards the nature of such obligations,
basically two theses have been proposed. Accord-
ing to one, States ought only to abstain from
curtailing minorities’ freedom in cultural, religious
and linguistic matters; according to the other, Art.
27 requires positive measures which imply active
intervention by each State. The literal interpreta-
tion of the phrase “persons belonging to such
minorities shall not be denied the right...”
(emphasis added) would seem to prove the validity
of the first point of view. However, other factors
lead to the opposite conclusion: in the first place, if
it is true that the object and purposes of Art. 27 are
to secure a real equality of treatment for minorities,
it is impossible to consider that tolerance, pure and
simple, on the part of the State is sufficient.
Secondly, Art. 27 would be superfluous if it only
granted members of minorities a number of
liberties which can be deduced from other
provisions in the two human rights Covenants
which are recognized as being for the benefit of all
individuals. Lastly, with particular reference to the
cultural field, it should be recalled that the
obligations imposed on States by Arts. 13 and 15 of
the Covenant on Economic¢, Social and Cultural
Rights (concerning every individual’s rights to
education and to take part in cultural life) have the
features of positive obligations to be implemented
through appropriate measures; it would be
inconceivable that States should have less stringent
obligations vis-d-vis members of minorities, with
regard to the same matters.

Thus the conclusion that States are obliged, on
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the basis of Art. 27, to adopt concrete measures
aiming at the conservation of the culture, religion
and language of the respective minorities seems
justified. It is hard to explain the scope of these
measures; however, regard being had to the ratio of
the rule in question, it may at least be held that the
State must actively intervene in all cases in which
the minority group’s identity could not be preserved
without the State’s support.

6. Political Autonomy of
Minority Groups

No international rules deriving from multilateral
agreements on human rights make provision for
granting political or administrative autonomy to
minority groups, including those which amount to
the entire population or to a majority of it in a given
region. Each State is free to settle the problem of its
internal structure and division of power as it sees fit,
even where significant minorities live within its
territory (— Territorial Sovereignty). On the other
hand, it is known that Art. 1 of both Covenants on
human rights recognizes the right of all peoples to
self-determination. By virtue of this rule, as it has
been interpreted in the light of the General
Assémbly Declaration on the Granting of Inde-
pendence to Colonial Countries and Peoples
(1960), any minority that can be identified as a
“colonial people” would have a ground for claiming
self-determination (— Colonies and Colonial
Régime). But it must also be remembered that the
same Declaration of 1960 stated that: *‘ Any attempt
aimed at the partial or total disruption of national
unity and the territorial integrity of a country”’ was
incompatible with the principles established by the
UN Charter. More generally speaking, the fact that
a State has a government “representing the whole
people belonging to the territory without distinc-
tion as to raCe, creed or colour” is considered to be
“in compliance with the principle of equal rights
and self-determination of peoples”, according to
the terms of the General Assembly’s 1970
Declaration on Principles of International Law
concerning Friendly Relations and Co-operation
among States (— Friendly Relations Resolution).
Consequently, it is impossible to deduce from the
common Art. 1 of the two Covenants on human
rights that minorities living in States with a
representative, non-discriminating system of gov-
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ernment, have a right to secede or to attain political
autonomy.

7. Other Human Rights Conventions
and Minorities

In the framework of the legal instruments in force
aiming at the universal protection of human rights,
three conventions relevant to the problem of
minorities are worth mentioning. In 1957 the
— International Labour Organisation approved
and submitted to its member States for ratification
Convention No. 107 concerning Indigenous and
Tribal Populations, many of whom amount to
minorities (— Indigenous Populations, Protec-
tion). This Convention has been in force since 1959,
although the first ILO Convention on the topic was
Convention No. 50 concerning the Recruiting of
Indigenous Workers (1936). The main purpose of
Convention No. 107 is the protection of the
populations concerned and their progressive
integration (Art. 2(1); provision is made for the
conservation of the institutions and customs of the
populations concerned, due account being taken of
their cultural and religious values in the process of
integration (Art. 4(a)). Moreover, it establishes
that measures be taken, to the extent possibie, for
the preservation of the mother tongue or the
language most commoniy used by the group,
especially in schools (Art. 23). On the other hand,
no special measure may be used as an instrument of
segregation (Art. 3(2)(a)). The Convention also
addresses land rights (Arts. 11 to 14), recruitment
and conditions of employment (Art. 15), vocational
training, handicaps and rural industries (Arts. 16 to
18), among other matters, and calls upon the
responsible governmental authority to create and
develop agencies to administer the programmes
involved (Art. 27).

Of greater interest is the Convention against
Discrimination in Education adopted by the
— United Nations Educational, Scientific and
Cultural Organization in 1960 (entered into force
in 1962). Indeed, the principle of equality of
treatment in educational activities is accompanied,
in that Convention, by the recognition of separate
schools which can be created for religious or
linguistic reasons. The Convention also accords
members of national minorities the right to carry on
their own educational activities, including the
maintenance of schools as well as the use and the
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teaching of their own language. However, at the
same time, it sets such broad and vague conditions
(inter alia, conformity with the State’s educational
policy and the preservation of its — sovereignty)
that any given government can easily hinder the
exercise of the right granted to members of the
minority.

Lastly, a very important contribution to the
strengthening of the principle of non-discrimination
has been made by the Convention on the
Elimination of All Forms of Racial Discrimination
adopted by the General Assembly in 1965. It
interprets the term racial discrimination as meaning
any distinction, exclusion, restriction or preference
based on race, colour, descent or national or ethnic
origin (— Racial and Religious Discrimination). Its
rules apply therefore to all members of ethnic
minorities. The contracting parties have under-
taken, in particular, to pursue, by all appropriate
means, a policy of eliminating all forms of racial
discrimination, and to this end the Convention
specifies in detail all the rights—civil, political,
economic, social and cultural — in respect of which
non-discrimination is to be guaranteed. It admits
that “‘special measures’” may be necessary to secure
adequate advancement of certain racial or ethnic
groups, to guarantee the ‘“‘equal énjoyment or
exercise of human rights”; consequently, these
special measures are not considered to be of a
discriminatory nature. Nevertheless, the Conven-
tion requires that such measures be discontinued
once the objectives for which they were taken have
been achieved. Since the optimum aimed at is the
equal treatment of individuals, regardless of the
group to which they belong, a desire to avoid
maintaining separate rights for different racial
groups is evident.

8. Regional and Local Protection
of Minorities

No equivalent of Art. 27 has been established in
the three regional conventions on human rights: the
—> European Convention on Human Rights of
1950, the — American Convention on Human
Rights of 1969 and the — African Charter on
Human and Peoples’ Rights of 1981. Art. 14 of the
European Convention speaks of ““association with a
national minority” only for the purpose; of
avoiding any discrimination on such grounds
(within the framework of the general clause on




392

non-discrimination in the enjoyment of the rights
and freedoms set forth in the Convention). In 1961
the Parliamentary Assembly of the — Council of
Europe had made a recommendation that an article
very similar to Art. 27 mentioned above be included
in the Second Additional Protocol to the European
Convention for the Protection of Human Rights.
The Council of Ministers, however, on the basis of a
report prepared by the committee of governmental
experts, decided against so doing. In 1981 the
Parliamentary Assembly proposed a series of
measures to deal with the educational and cultural
problems posed in Europe by minority languages
and dialects (— Parliamentary Assemblies, Inter-
national). It also recommended that the Committee
of Ministers examine the chances of those measures
being applied in member States. At the same time,
in the framework of the European Communities,
the European Parliament invited governments and
regional authorities to implement a policy which
would encourage regional languages and culture
(Resolution of October 16, 1981 known as the
Community Charter of Regional Languages and
Cultures and the Charter of the Rights of Ethnic
Minorities).

The passage in the Final Act of the — Helsinki
Conference on Security and Cooperation in Europe
(1975) dealing with “national minorities” is of
greater political significance. The provision is to be
found within the framework of Principle VII of the
Declaration of Principles guiding relations between
participating States. The text, after proclaiming
that participating-States will respect the right of
members of minorities to equality before the law,
adds that “they will afford them the full opportunity
for the actual enjoyment of human rights and
fundamental freedoms and will, in this manner,
protect their legitimate interests in this sphere”.
This seems to imply the conviction that protec-
tion of members of minorities should, today, fall en-
tirely within the scope of the rules on human rights.

In fact, the only provisions to fall outside this
scope are those contained in a small number of
mostly bilateral treaties governing the status of
certain minorities at a purely local level. The most
important of the post-World-War-II agreements of
this nature are the agreement between Austria and
Italy regarding the South Tyrol, the Agreement of
1955 between Denmark and the Federal Republic
of Germany, the —> Austrian State Treaty signed in
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the same year, and the Treaty of Osimo between
Italy and Yugoslavia signed in 1975.

The purpose of the Agreement between Italy and
Austria was to accord some special guarantees to
the German-speaking inhabitants of the province of
Bolzano-Bozen (also known as the — South
Tyrol). The most important aspect of the
Agreement was that legislative and administrative
autonomy was provided for that province where the
German-speaking element constitutes the majority
of the population. Moreover German-speaking and
Italian-speaking inhabitants were ensured equality
of rights in the form of special measures for the
protection of the ethnic character and for the
cuitural and economic development of the
German-speaking element. Among such protective
measures, the following stand out: elementary and
secondary teaching in German, parity of the
German and Italian languages in public offices and
official documents as well as in geographical
nomenclature. Lastly, with regard to access to
public office, along with the equality of rights, the
goal of a ‘“‘more appropriate proportion of
employment between the two ethnic groups” was
also considered.

The status of the Danish and German minorities
in the Federal Republic of Germany and Denmark,
respectively, formed the subject of two partially
parallel unilateral declarations (— Unilateral Acts
in International Law). Both declarations, however,
specify that they are the result of negotiations with
the Government of the other country. The special
measures contemplated included, inter alia, free-
dom to use minority languages, the minorities’
freedom to establish their own schools, the
proportional participation on committees of local
government and the recognition of the special
interest of each group to maintain religious, cultural
and professional relations with its neighbouring
country.

The Austrian State Treaty contains, on the one
hand, a clause concerning non-discrimination
between persons under Austrian jurisdiction on
grounds of race, language, religion, or sex (— Sex
Discrimination) which covers a number of areas
(property, business, professional or financial
interests, status, civil and political rights). On the
other hand, the members of the Slovene and
Croatian minorities in Carinthia, Burgenland and
Styria were granted the right to elementary
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instruction in their mother tongue and to a
proportional number of their own secondary
schools in the same language. The Slovene and
Croatian languages were accepted as official
languages in the administrative and judicial districts
inhabited by members of the two minorities. The
activity of organizations whose aim was to deprive
the Croatian or Slovene population of their
minority character or rights was prohibited.

Art. 8 of the Treaty of Osimo between Italy and
Yugoslavia concerns the protection of the members
of the respective ethnic groups formerly guaranteed
by the Special Statute annexed to the 1954
Memorandum of London; it therefore refers to
Yugoslav and Italian ethnic groups living in Zones
A and B, respectively, of the former Free Territory
of — Trieste. Even while declaring that the Special
Statute ceases to have effect, Art. 8 provides for the
maintenance of the domestic measures already
adopted in order to implement the Special Statute
and of the level of protection that its rules provided.
In this way the content of the Special Statute cannot
be said to be formally incorporated in the Treaty,
but becomes the point of reference for determining
the level of protection of the minorities in question.
In the Special Statute particular breadth was given
to the concept of “equality of rights and treatment
with the other inhabitants of the two areas™. This
principle was to be applied not only to political and
civil rights but also to professions, access to public
offices, economic activities, taxation and social
assistance. Special protective measures were
provided for as regards education (primary and
secondary teaching in the mother tongue in public
schools), cultural, social and sports activities (the
organizations set up by both minorities were to
function freely in all these fields). Further measures
were to be undertaken where linguistic matters
were concerned: they included the right to a
minority press in the respective mother tongues, the
possibility of using minority languages in official
relations with administrative and judicial author-
ities, the translation of official documents and
judgments, and the adoption of bilingual street and
place names. All this clearly reflected the will to
preserve the ethnic character and to ensure the free
cultural development of both minorities.

9. International Measures of Implementation
~

There is today no machinery for supervising the
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régime of minorities with the same specific role and
global function as the system created under the
aegis of the League of Nations after World War I.
However, with regard to the rules for the protection
of minoritics contained in some multilateral
conventions on human rights, the international
measures for implementation provided for need to
be taken into account.

There are three mechanisms having the nature of
international means of implementation which are
applicable to Art. 27 of the Covenant on Civil and
Political Rights and to the non-discrimination
clauses contained inits Arts. 2(1) and 26. These are:
the system of periodic reports which the States
parties to the Covenant are bound to submit to the
Committee on Human Rights (active since 1977; cf.
— International Covenant on Civil and Political
Rights, Human Rights Committee); the optional
system of settling disputes that may arise between
these States in respect of the obligation deriv-
ing from the Covenant (a — good offices and
congciliation procedure which gets underway when
the dispute is submitted to the Committee); and,
lastly, the system of considering communications
submitted to the Committee by individuals who feel
that the rights granted to them by the Covenant
have been violated. This last system concerns only
States parties to the Optional Protocol under the
conditions specified therein.

In the framework of the Convention on the
Elimination of All Forms of Racial Discrimination,
a committee of experts (the Committee on the
Elimination of Racial Discrimination) is competent
to consider communications from States which
report violations of the rights set forth in the
Convention; moreover, on the basis of an optional
declaration made by some of the States parties to
the Convention, its competence extends to the
consideration of communications submitted by
individuals or groups claiming to be victims of
violations. Apart from that, disputes on the
application of the Convention may be submitted
unilaterally to the — International Court of Justice
by any State party.

Lastly, it should be recalled that the system of
supervision set up under the Constitution of the
International Labour Organisation applies to all the
Conventions in force within the ambit of that
organization, including the Convention concern-
ing Indigenous and Tribal Populations. Detailed
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information supplied by ratifying States concerning
their implementation of the Convention is com-
mented upon by the ILO Committee of Experts on
the Application of Conventions and Recommenda-
tions which publishes an annual report. The
UNESCO Convention against Discrimination in
Education was completed in 1962 by a Protocol
instituting a Conciliation and Good Offices
Commission to be responsible for seeking a
settlement of any disputes which may arise between
States parties to the Convention. However, the
most advanced instruments for guaranteeing the
actual respect of human rights are, without a doubt,
those provided under the European Convention,
which include the well-known system of petitions by
individuals to the — European Commission of
Human Rights, In the field of minorities, these
instruments may be used only for the purpose of
ensuring the observance of the non-discrimination
clause contained in Art. 14.

10. Recent Trends

The wording of Art. 27 of the Convention on
Civil and Political Rights is very succinct: the
implications of rights conferred on members of
minorities, in particular the right to preserve their
culture and 'use their language, are in no way
specified. This observation supports the usefulness
of the suggestion that the United Nations, while
keeping within the limits of the principles embodied
in Art. 27, should, in a declaration by the General
Assembly, further clarify the significance of those
_ principles. The declaration proposed ought essen-
tially to indicate the special measures of protection
that full respect foi the rule requires.

In conformity with the conclusions of the study
carried out by its special Rapporteur, the
Sub-commission on Prevention of Discrimination
and Protection of Minorities recommended in 1977
that a declaration of this sort be prepared. In 1978
the Government of Yugoslavia submitted a draft
declaration to the Commission on Human Rights
which has begun discussing it in an ad hoc working
group. The reactions of governments revealed a
great deal of uncertainty even though the idea of a
declaration on the subject of minorities did not
arouse outright opposition. Furthermore, the draft,
which was revised by the President of the working
group in 1980, is too vague on the essential question
since it does not adequately specify which measures
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for the protection of minorities ought to be
undertaken by States in conformity with Art. 27.

Discussion by this working group continues;
however, the eventual outcome remains difficult to
predict. What can safely be said is that the
importance of furthering the universal protection
of minorities, on the basis of more advanced
— human rights standards, should no longer be
ignored.
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FRANCESCO CAPOTORTI

MISSIONARIES

Legal rules on the status of missionaries came
into existence lﬁainly during the colonial period,
and were stipulated in domestic laws of the colo-
nial powers, in international — treaties and, in
particular cases, by — concordats between indi-
vidual States and the — Holy See. Such rules
have been rejected by newly-independent States
as relics of colonialism (see — Decolonization)
and are now of principally historical interest. No
rules of — customary international law have de-
veloped concerning the activities of missionaries.

Many rules on the status of missionaries were
never the concern of international law: Such mat-
ters often fell purely within the — domestic juris-
diction of the colonial powers administering the
territories in question. In French colonies, for
example, it was the local governor or administra-
tor who gave permission to the missionaries to
found settlements.

In the 19th century, however, treaties between
colonial powers sometimes referred to the status
of missionaries within their territories. For exam-
ple, Art. 10 of the treaty between Great Britain
and Portugal of June 11, 1891 (CTS, Vol. 175, p.
197) provided: “In all territories in East and
Central Africa belonging to or under the influ-
ence of either Power, missionaries of both coun-

395

tries shall have full protection. Religious tolera-
tion and freedom for all forms of divine worship
and religious teachings are guaranteed.”

An example of a multilateral treaty containing

provisions on the status of missionaries i¢ the
General Act of the — Berlin West Africa Confer-

ence (1884/1885), at which the contracting parties
gave specific assurances’of protection to Christian
missionaries (Art. 6). In Art. 11 of the Conven-
tion of September 10, 1919 revising the General
Act, missionaries were granted ‘“‘the right to enter
into, and to travel and reside in African territory
with a view to pursuing their religious work”.

Where Christian minorities lived in indepen-
dent States, the European powers concluded
treaties with those States for protection’of the
Christians. A typical protection clause of that
kind was Art. 13 of the Peace Treaty of January
26, 1699, between Austria-Hungary and Turkey.
Turkey granted her Roman Catholic Christians
religious freedom and the right to build churches.
The ambassador of Austria-Hungary was enabled
to watch over the interests of the Christians and
to argue their cause with the Turkish Govern-
ment. Treaties with Spain and Venice contained
similar provisions. Turkey revoked all these
treaties on October 1, 1914,

In 19th century China, the status of mission-
aries was settled in the — unequal treaties be-
tween China, the European powers and the
United States. A typical example was the Peace
Treaty of Tientsin of June 27, 1858, between
China and France (CTS, Vol. 119, p. 189) which
provided for — consular jurisdiction for French
citizens and the extraterritoriality of their settle-
ments. Furthermore in Art. 13 missionaries were
granted the right to travel into the interior of
China. Under Art. 6 of the Convention sup-
plementary to that treaty, signed at Pei(ing on
October 25, 1860 (De Clercq, Recueil des traités
de la France, Vol. 8, p. 135), French missionaries
were again enabled to hold landed property in all
Chinese provinces, following the confiscation of
Christian religious establishments during a period
of persecution. Missionaries had the status of
extraterritorial persons. Since all China’s treaties
with the Western powers contained the — most-
favoured-nation clause, nationals of the other
powers were conferred the same status as that
accorded to citizens of the signatory power.
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In more recent practice, the only international
agreements containing missionary provisions have
been concordats between individual States and
the Holy See. In a concordat with Portugal in
1940, it was laid down that alien missionaries
could be appointed to work in Portuguese terri-
tories only if Portuguese nationals were not avail-
able. The missionaries had to declare their sub-
mission to the laws of Portugal. In a concordat
with Bolivia in 1957, missionaries were granted
State subsidies in fulfilling their religious func-
tions and empowered to cooperate with civil au-
thorities, while remaining exempt from civil ser-
vice regulations.

International agreements no longer contain spe-
cific missionary clauses. The right to practise and
teach a religion is guaranteed in universal and
regional — human rights instruments (e.g. Art.
18 of the International Covenant on Civil and
Political Rights (— Human Rights Covenants),
Art. 9 of the — European Convention on Human
Rights). Otherwise regulation of the legal position
of missionaries is subject to domestic legislation.
In the Chinese constitution of 1982, for example,
alien supervision of the churches in China is not
permitted. In consequence, alien missionaries are
not allowed to enter Chinese territory to practise
their religious profession. In other States mis-
sionaries receive the status of ordinary — aliens
who are wholly subject to the provisions of the
law concerning aliens. The only limit is regard for
human rights and fundamental freedoms and the
prohibition of —» racial and religious discrimina-
tion (e.g. Art. 1 of the — United Nations Charter,
Art. 18 of the Intcrnational Covenant on Civil and
Political Rights and Art. 9 of the European
Convention on Human Rights).
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MONETARY LAW,
INTERNATIONAL

1. Definition

International monetary law comprises two en-
tirely different aspects. Firstly, the term refers to
the rules of — private international law, which
each legal system has developed to deal with such
problems of monetary law as, on the basis of
municipal law, arise in private legal relationships
of an international character. Thus it is interna-
tional monetary law that defines the applicable
legal system where a legal relationship is subject,
for example, to German law, but involves the
payment, whether in Germany or abroad, of a
sum of foreign money or, conversely, where a
payment of German currency has to be made
under an obligation governed by foreign law. The
permutations and, indeed, the complications are
numerous. Protective clauses or exchange restric-
tions, to mention only two typical groups of prob-
lems, are liable to give rise to serious differences
of reasoning or result. The international implica-
tions of the former produced a rich judicial prac-
tice, when in 1933 the United States of America
abrogated the gold clause and many other States
came to adopt the same policy. The latter con-
tinue to this day to lead to difficulties, many of
which have not yet been solved. The rules applic-
able by national courts to such and similar prob-
lems are national in character and origin. Uni-
form rules laid down by treaty are almost wholly
missing. The European Convention on Foreign
Money Liabilities (ETS, No. 60) and the Euro-
pean Convention on the Place of Payment of
Money Liabilities (ETS, No. 75) were prepared
under the auspices of the — Council of Europe in
1967 and 1972 respectively, but failed to be rati-
fied. Art. VIII(2)(b) of the Articles of Agreement
of the — International Monetary Fund (IMF)
renders exchange contracts which are contrary to
the exchange restrictions of a member State unen-
forceable in all member States, but regulates only
a small part of the total field.

Secondly, the term international monetary law
indicates those rules of public international law
which apply to monetary relations between States
and dgher international persons (— Subjects of

4
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International Law). These rules, which by virtue
of treaty provisions or constitutional provisions
may influence relations between private persons,
constitute a continuously growing aspect of public

international law, as a whole. The following sur-
vey intends to state their principal implications.

2. Money as a Matter of
International Organization

In the 19th century it was fashionable to believe
that international monetary problems could be
solved by devising a measure of unification for
means of payment. Thus the Latin Monetary
Union (Belgium, France, Italy,
and, later, Greece) came into being in 1865
(— Monetary Unions and Monetary Zones).
World War I and its repercussions, however,
proved that an effective international monetary
organization had to aim at the stability of rates of
exchange, the convertibility of currencies and a
sound balance of payments. It was only after
World War II that institutions were created which
pursue and to a very limited extent have achieved
these important objects.

The most significant of these institutions is the
IMF which was conceived at the —» Bretton
Woods Conference of 1944 and started operations
on March 1, 1947. It now comprises more than
140 member States. Originally the IMF purported
to operate an effective international monetary
system based on the conception of par values
from which member States were not allowed to
deviate except to the extent of one per cent on
either side. Although this system was exposed to
many strains and stresses, it operated reasonably
successfully for almost 25 years. It broke down in
August 1971, when the United States abrogated
the convertibility of the dollar into gold. Gold
became ‘‘demonectized” and par values which
were based upon it ceased to be in force, although
for very limited and specific purposes they con-
tinued to be in use (see Lively Ltd. and Another
v. City of Munich, [1976] 1 W.L.R. 1004) until the
par value system was formally abolished by the
Second Amendment of the Articles of Agreement.
As from April 1, 1978 IMF exercises “‘surveillance”
over its members’ exchange arrangements (Art.
IV(3) in its new version), but from a legal point of
view this is a largely nominal function.

Switzerland
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If the efficacy of the Fund in controlling the
international monetary system is limited, its func-
tion as a provider of international credits (or
’liquidity’’) is considerable (in law the two func-
tions arc wholly distinct, although those who as a
matter of principle regard bank money (Buchgeld,
monnaie scripturale) as money in the legal sense
are inclined to treat credits obtainable through
the Fund as money). In so far as the Fund’s
resources derive from the subscription of member
States (quotas), the Fund may make loans to
members (Art. V), although in respect of some of
them the Articles speak of sales and purchases
(Art. V(3)). In addition the Fund manages so-
called Special Drawing Rights (SDRs) attributed
to its members in its books since 1969. Their
creation, administration and utilization is reg-
ulated by Arts. XV to XXV of the amended
Articles of Agreement. They were originally de-
fined in terms of gold, but after certain not
altogether satisfactory experiments, an SDR now
represents a ‘‘basket” made up by the five leading
currencies: US dollar 42 per cent; Deutschmark
19 per cent; French franc, Japanese yen and
pound sterling 13 per cent each. An SDR is,
therefore, also a standard of value which can
readily be expressed in terms of a currency and to
which private persons anxious to maintain the
“value” of their debts may have resort by
agreeing upon a protective clause in terms of
SDRs. As a result the IMF as it exists today has
little in common with the international clearing
union which Lord Keynes proposed in 1943 (Brit-
ish Command Paper, Cmd. 6437) and which initi-
ated the movement that ended in Bretton Woods
in 1944.

The — General Agreement on Tariffs and
Trade, created on October 30, 1947 and amended
from time to time, primarily pursues objects
which are far removed from monetary law. Yet it
fills a gap which the Articles of Agreement of the
IMF left open, and may therefore be mentioned
as a second monetary institution. The Articles of
Agreement of the IMF do not deal with trade
restrictions, although these often have the same
economic effect and operate in the same manner
as exchange restrictions. It is one of the principal
tasks of GATT to cooperate closely with the IMF
and to procure the coordination of exchaqge and
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trade policies. In particular the member States of
GATT are bound not to jeopardize the objects of
the Agreement by currency measures or the ob-
jects of the IMF by trade measures (Art. XV).

While both the IMF and GATT are global in
character, the — Organisation for Economic Co-
operation and Development (OECD), since 1961
the successor to the Organisation for European
Economic Co-operation, comprises a more re-
stricted group of 24 member States. It had a great
share in liberalizing monetary and trade transac-
tions by promulgating its Codes of Liberalization.
Its offspring were from 1947 to 1958 the Euro-
pean Payments Union and from 1959 the Euro-
pean Monetary Agreement, both of which
established a system of multilateral payments
(— European Monetary Cooperation). Both con-
tributed substantially to Europe’s reconstruction
after World War II (— European Recovery Pro-
gram).

The functions of the last-mentioned Agreement
have since 1979 been exercised by the European
Monetary System (EMS) which was created by
the — European Economic Community (EEC)
and to which most of the member States of the
Community adhere, though the United Kingdom
has so far refused to join. The basis is the Euro-
pean Currency Unit (ECU), which is the sum of
the following amounts of the currency of the
member States: 0.828 German mark, 0.0885
pound sterling, 1.15 French francs, 109 Italian
lire, 0.286 Dutch guilders, 3.66 Belgian francs,
0.14 Luxembourg francs, 0.217 Danish krone,
0.00759 Irish punt. Each currency has a central
rate related to the ECU. Fluctuations with a
spread of altogether 4.50 or, in the case of pre-
sently floating currencies, 12 per cent are allowed,
but when the margin is reached, intervention
becomes compulsory. Adjustments, i.e. de- or
revaluations, are allowed subject to mutual agree-
ment, a provision which, if observed, involves a
substantial curtailment of monetary sovereignty.
The ECU is not only a standard of measurement,
but also the unit of account of the EEC for
Community purposes and, finally, may serve as a
protective clause within the framework of agree-
ments between private persons; in the last-
mentioned capacity it does not thus far seem to
have been used to any considerable extent.

The EMS is subject to the supervision of the

, INTERNATIONAL

Monetary Committee created in pursuance of
Art. 105(2) of the EEC Treaty “[ijn order to
promote coordination of the policies of Member
States in the monetary field to the full extent
needed for the functioning of the common mar-
ket”. The Committee now has a maximum of 22
members, the member States and the Commission
each being entitled to appoint two members. It
has no executive powers, but is expected to keep
under review the monetary and financial situation
of member States and to deliver opinions (pre-
sumably on monetary and financial matters) to
the Council and the Commission. From the point
of view of organization it is necessary, finally, to
mention the Joint Committees created by the
treaties of association which the EEC has con-
cluded with a number of countries including
Switzerland and Israel (— European Economic
Community, Association Agreements). These
Committees, consisting of representatives of the
Community and the associated country, are re-
sponsible for the administration and implementa-
tion of the Agreements. Since these have some
effect upon international payments, as mentioned
below, their existence has to be mentioned in the
present connection, particularly since they have
the power to make not only recommendations but
also decisions in the cases provided for in the
Agreements, though these do not have direct
effect in the legal systems of the contracting par-
ties.

3. International Payments as a Matter
of International Regulation

It is due to exchange restrictions practised by
most States over many years that international
payments have become the subject-matter of trea-
ty arrangements, whether on a bilateral or a
multilateral, on a regional or a world-wide basis.

(a) Clearing and payment agreements

Before World War II the most usual type of
bilateral agreement relating to international pay-
ments was the — clearing agreement such as it
was practised by Switzerland in particular and
also known to many other countries, including the
United Kingdom. It is characterized by the fact
that in each of the two countries debtors make to
a central clearing office such payments as are due
to creditors in the other country. The rules
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according to which amounts so paid are made
available to creditors are usually laid down in the
treaty and are far from uniform. The clearing
system is practicable only where the debtor is
precluded from paying anyone other than the
clearing office. To disregard this obligation may
cause hardship and also difficult legal questions
which particularly in Switzerland have given rise
to a wealth of judicial material. The clearing
system is frequently irreconcilable with ele-
mentary requirements of international payments,
since the creditor cannot be certain when the
payment made for his account to the clearing
office is actually paid over to him. In macro-
economic terms the somewhat perverse conse-
quence results that a strong political weapon be-
comes available to a debtor country.

In the course of the years immediately follow-
ing World War II, treaties known as payment
agreements became usual. They do not impose
any specific obligations upon the importer or ex-
porter; they expect him merely to observe such
duties as municipal exchange control laws may
prescribe. The respective central banks, however,
sell to each ather gold, or sums of their own

~currency which éire intended to be applied to the

payment of debts arising from international trade
between the two countries and which are allo-
cated by the central bank in the debtor’s country.
Such treaties promote a bilateral system.of trade
and payment, but ensure a substantial measure of
equilibrium between the two countries concerned.
Moreover their elasticity is such that legal prob-
lems in applying or winding up such treaties have
not become known and in fact are unlikely to
have arisen.

(b) Capital transfers and payments for current
¢ \‘ transactions

\For many years the law of international pay-
ments has been dominated by the distinction be-
tween capital transfers and payments for current
transactions (— Capital Movements, Internation-
al Regulation). As a matter of legal terminology
and technique the distinction has its origin in
Arts. VI Section 3 and VIII Section 2 of the
Articles of Agreement of the IMF agreed at Bret-
ton Woods in 1944. The effect is that controls
over international capital movements may freely
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be exercised, but that restrictions on the making
of payments and transfers for current internation-
al transactions may be maintained “in the post-
war transitional period”, but may not be imposed
without the consent of the Fund by those mem-
bers (at present 54) who have accepted the obliga-
tions of Art. VIII Section 2. In this connection it
must be remembered, however, that for the pur-
poses of the Articles of Agreement of the IMF
and probably of many other treaties the term
“restrictions’’ has a special meaning: It covers, not
the existence, but the administration of a munic-
ipal system of exchange control. Such a system
may be freely maintained, but it must be so
administered as to avoid in fact a restriction in
respect of current transactions.

Since 1944 the privileged status of payments for
current transactions has been recognized in many
other treaties, so much so that it may have be-
come part of the — customary international law
of money. By way of example, reference is made
to Art. 19 of the treaty of July 22, 1972 between
the EEC and Switzerland which is representative
of similar provisions in other treaties: ‘“‘Payments
relating to trade in goods and the transfer of such
payments to the Member State of the Community
in which the creditor is resident or to Switzerland
shall be free from any restrictions.”

In this connection it should be remembered
that exchange restrictions are vefy likely to be
measures having equivalent effect to quantitative
restrictions on imports such as are forbidden, for
instance, by Art. 30 of the EEC Treaty of Rome.
This suggestion is probably inconsistent with the
decision of the — International Court of Justice
in the — United States Nationals in Morocco
Case, a close analysis of which would seem to
indicate an unduly artificial distinction between
trade and exchange restrictions, but that case was
argued on so narrow and superficial a basis that
its value as a precedent is limited.

The problem of distinguishing capital transfers
from payments for current transactions (on which
see the decision of the Court of Justice of the
European Communities of January 31, 1984,
Recht der Internationalen Wirtschaft 1984, 383)
has never been solved satisfactorily. It would
seem to involve a strong subjective element and
its solution may therefore depend upon the cir-
cumstances of each particular case.
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(c) Guarantees of freedom
from restrictions

In many cases, however, treaties go further and

guarantee freedom from restrictions in respect of
what would appear to be capital transfers. Thus
Art. 19 of the EEC-Switzerland treaty continues
as follows: “The Contracting Parties shall refrain
from any exchange or administrative restrictions
on the grant, repayment or acceptance of short-
and medium-term credits covering commercial
transactions in which a resident participates.” The
EEC Treaty itself deals in great detail with the
movement of capital between member States
(Arts. 67 to 73) and also with payments connected
with the movement of goods, services or capital
(Arts. 104 to 109); though ‘the! latter provisions
are included in Part 3 of the Treaty which deals
with the policy of the Community and prima facie
does not, therefore, impose binding obligations
and though the — Court of Justice of the Euro-
pean Communities has refused to construe the
treaty as prohibiting floating currencies (decisions
of October 24, 1973, Cases 5, 9 and 10/73, ECR
(1973) p. 1091 et seq.), it remains to be seen
whether directly binding duties will not be dis-
covered as a result of the Court’s preoccupation
with the creation of a common market rather than
treaty interpretation. Other far-reaching guaran-
tees are contained in most of the 21 — Treaties of
Friendship, Commerce and Navigation which the
United States of America concluded since 1945.
Thus Art. XII of the Treaty with the Federal
. Republic of Germany contains detailed provi-
'isions, one of which is to the effect that neither
' party may “impose exchange restrictions which
are unnecessarily detrupental to or arbitrarily dis-
criminate against the claims, i vestments,  trans-
portation, trade or other interests’’ of nationals of
the other party.

(d) Investment protection

The same article, in conjunction with Art. V(4)
contains provisions which have become a feature
of many other treaties, particularly of the very
numerous investment protection treaties which
the United States of America and several Euro-
pean countries have concluded with — devel-
oping States and certain terms of which may also
be said to have become enshrined in the body "of
customary international law. They are to the
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effect that (new) investments and the profits relat-
ing thereto may be withdrawn and transferred and
that the same applies to compensation paid in the
event of expropriation (— Expropriation and
Nationalization).

(e) Prohibition of discrimination

Irrespective of the nature of the payment, the
IMF Articles of Agreement unequivocally pro-
hibit discriminatory currency arrangements and
multiple currency practices except as authorized
by the Agreement or approved by the Fund (Art.
VIII(3)). While the term “arrangements” gives
rise to much uncertainty, this is a far-reaching
protection of an international payment system,
although an effective remedy against a breach of
the obligation does not seem to be readily avail-
able (— International Obligations, Means to Se-
cure Performance).

4. International Monetary Law
and Warfare

When one turns to the customary international
law of moneys, it is in the first place necessary to
devote a few words to the law of — war (— War,
Laws of). .

It is a familiar but still open question whether
the rules of legitimate warfare permit a belliger-
ent to forge and distribute the enemy’s currency
and thus to undermine his economy; probably
there does not exist any rule clearly es /tabhshmg
the illegality of such acts. On the other hand, the

duties of a belligerent occupant who is responsible

for the monetary conditions in the occupied terri-
tory are more clearly defined (— Occupation,
Belligerent). Three main problems may arise.
The occupying authorities may be compelied to
introduce a new currency in the occupied terri-
tory. Art. 43 of the Hague Regulations on Land
Warfare of 1907 permits a change of the occupied
territory’s law in the event of there being compel-
ling necessity (— Hague Peace Conferences of
1899 and 1907). This applies to legislation in
currency affairs ' (Reichsgericht in Zivilsachen,
Vol. 157, p. 360; Reichsgericht, Juristische

Wochenschrift 1922, p. 1324). The more difficult
question of whether and how the fewly introﬂ

duced currency is to be covered caused much
difficulty in former times, when cover was
thought to be necessary. During World War I

\
1
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Germany was compelled to introduce a new cur-
rency in occupied Belgium and covered it by
opening a credit in favour of the Belgian National
Bank at the German Reichsbank in terms of
marks. As a result of the German inflation this
became valueless. Although neither event consti-
tuted an — internationally wrongful act, Belgium
received compensation under the — Young Plan
of 1929, and under the — London Agreement on
German External Debts of 1953 the Federal Re-
public paid DM 40 million to Belgium {— State
Debts; — Foreign Debts).

Liability for currency introduced in the occu-
pied territory should normally be imposed upon
such territory’s sovereign, for the occupant does
not act in his own name or interest, but exercises
the sovereign’s administrative authority; it was
therefore in line with the legal position when the
Treaties of Peace with Italy, Romania and Hun-
gary (— Peace Treaties of 1947) and the
— Austrian State Treaty (1955) rendered these
countries responsible for currency issued by the
Allies.

The question has frequently arisen whether the
sovereign has to recognize currency introduced by
the occupant as lawful means of payment with the
result that such currency is capable of discharging
debts expressed in terms of the lawful sovereign’s
currency. In the absence of legislation, courts in
Burma answered in the negative, but a fun-
damental decision of the supreme tribunal of the
Philippines rightly answered in the affirmative.
Frequently the sovereign, on his return, will enact
legislation, possibly with retrospective effect, but
he does not commit an international wrong to-
wards foreign creditors if he refrains from doing
50.

5. Monetary Sovereignty and its Limitations
LY

Few of the treaties cited effectively limit the
monetary — sovereignty of States by subjecting
them to enforceable duties; this is not surprising,
since monetary sovereignty is a privilege which
States deem it necessary to safeguard with
jealousy. In many cases, therefore, customary
international law may be able to supply a more
useful remedy. The limits of a State’s jurisdiction
and the causes of State responsibility in monetary
matters were fully discussed in the pleadings in
the — Norwegian Loans Case (France v. Nor-
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way), and the — Barcelona Traction Case, but
the judgments of the Court do not in any way
reflect the arguments submitted to it (— Re-
sponsibility of States: General Principles).

In the absence of authoritative guidance, it is
difficult to define with precision the circumstances
in which such measures as the devaluation of a
currency, the abrogation of protective clauses or
the introduction and, in particular, the adminis-
tration of exchange restrictions may constitute an
international tort. Illegal confiscation, discrimina-
tion or — abuse of rights are the principal causes
of action that have to be considered. The analogy
of municipal law is likely to make a substantial
contribution to the development of international
rules.

Thus, — international courts and tribunals may
be expected to take note of the Swiss view accord-
ing to which a State cannot lawfully prohibit by its
exchange restrictions the assignment of a foreign
debt to the prejudice of a foreign assignee (Ent-
scheidungen des Schweizerischen Bundesge-
richts, Vol. 61 II (1935) p. 242). Municipal law
does not provide any support for the view that
devaluation of a currency may be treated as con-
fiscation. The German Supreme Court decided
that public international law does not compel the
promulgation of revalorization legislation (Ent-
scheidungen des Reichsgerichts in Zivilsachen,
Vol. 121 (1928) p. 203). In England, Upjohn J.
enumerated the circumstances in which exchange
restrictions may have to be rejected (In re Claim,
of Helbert Wagg & Co Ltd. (1956) Ch. 323). If
the rate of conversion of 1 mark =1 Zloty intro-
duced by Poland after World War I in the former
German territories was in fact unjustifiable and
only due to the intention to prejudice German
creditors, the German courts were right in treat-
ing that rate as abusive and therefore inapplicable
(Kammergericht, Juristische Wochenschrift, Vol.
51 (1922) p. 398; Vol. 52 (1923) p. 128; Vol. 57
(1928) p. 1462). Diplomatic practice supplies
many additional examples of interventions and
— protests by States relating to monetary mea-
sures, but although they are instructive, they are
usually inconclusive.

6. International Monetary Law and
Inter-State Debts

When international persons enter into arrange-
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ments of a business character with each other, it is
open to them to contract in terms of Special
Drawing Rights. In such a case they agree to
settle monetary liabilities by the transfer of SDRs,
and they may do so, although the liability itself is
expressed in terms of a national currency such as
the dollar. Yet arrangements of this type seem to
be infrequent. The much more normal practice is
that international persons make use of a national
currency when entering into contractual relations.
This means that international law and national
monetary law become inter-connected. The en-
suing problems which remain largely unsolved are
similar to those which arise when, in private law,
lex causae and lex monetae differ and when, there-
fore, it becomes necessary to decide which prob-
lems are to be decided by the one or the other
legal system. The analogy of private law is likely
to be valuable for the development of an interna-
tional rule.

The determination of the money of account is a
matter of treaty interpretation, but in the case of
delictual liability many, though by no means all,
cases will be subject to the principle which the
— Permanent Court of International Justice
propounded in the — Wimbledon Case and
according to which — damages have to be asses-
sed and paid in the currency of the creditor State.
The much discussed question of the currency in
which compensation for expropriation has to be
paid is probably of minor importance; even if it is
payable in terms of the currency of the exprop-
riating State, this may not necessarily be prejudi-
cial to the creditor or objectionable from the
point of view of international law, for the real
problem relates to the transferability of the com-
pensation paid.

In the present context too the most prominent
problem, however, is caused by the principle of
nominalism: If two States contract by treaty in
terms of a national currency, whether it be the
currency of one of them or that of a third State,
and the agreed currency depreciates, can the debt-
or State discharge its liability by paying the
nominal amount of the debt in depreciated cur-
rency? Private law teaches that in the last resort
nominalism is derived from the presumed or
typical intention of the parties who fail to provide
for a protective clause. The same reasoning leads
to the conclusion that debts created by treaty are
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subject to nominalism. This ought to be so even if
it is the currency of the debtor which is in obliga-
tione and depreciates. The creditor State which
refrains from insisting upon the stipulation of a
protective clause accepts the risks which, as ex-
perience shows, are far from remote. In conformi-
ty, again, with private law public international law
has not developed a general practice of revalor-
ization but it would seem likely that in the event
of an extreme depreciation of currency the princi-
ples of equity and — good faith will require a
debtor State to make good, either wholly or in
part, the loss resulting from the depreciation of
currency, particularly if it is the debtor State’s
currency that is at issue. Nominalism, as we
know, does not prevade the law relating to un-
liquidated claims. In such cases, however, the
creditor State’s loss is almost invariably avoided
by the firmly established practice of international
tribunals, whether judicial or arbitral, to assess
damages or compensation as at the date of the
decision and thus to relieve the creditor of the
burden of depreciation of currency (for one
among many other examples see the 1976 decision
of the arbitration tribunal in the French-Greek
lighthouses dispute).

Protective clauses were at times by no means
rare in treaty practice. Since gold clauses have
become impracticable and a clause based on the
SDR or the ECU are the only means of affording
protection, protective clauses have become infre-
quent and it is remarkable how States prefer to
contract in terms of a currency, particularly the
dollar pure and simple. In any event, a protective
clause presupposes an express agreement between
the contracting parties. In public international law
an implied protective clause is bound to be even
rarer than in private law. In fact, it is almost
impossible to think of circumstances in which it
could be found to exist. What is a much more
difficult question relates to the character of the
clause. In private law a gold coin or a gold bullion
clause will hardly ever be contemplated by the
parties, because performance by the delivery of
coins or bullion is either impossible or impractic-
able. This is not so in international relations
where the presumption is likely to be to the
opposite effect: A gold bullion clause may well be
in conformity with the parties’ real intentions.
Finally, as regards the abrogation of protective
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clauses this is unlikely to cause any difficulty in
international law. Since international obligations
created under international law are independent
of municipal law except in so far as the latter has
been adopted by or incorporated into the treaty,
legislation cannot affect the exist-
ence or extent of international obligations
(— International Law and Municipal Law). It is
true that the lex monetae of the currency referred
to in the treaty will have to be respected: A US
dollar is a US dollar as defined from time to time
by the law of the United States. But a protective
clause is not governed by the lex monetae, but by
the law applicable to the contract (in private law)
or to the treaty (in international law). The distinc-
tion may at times appear artificial, but it is so well
established and so generally practised that inter-
national law will have no alternative but to follow
the example of private law.

For similar reasons exchange restrictions intro-
duced in the debtor State cannot as a rule have
any bearing upon such State’s international
obligations. This may be different only when a
State undertakes to open a bank account in
favour of another State and credit it with a certain
amount of money - a type of transaction which in
the course of the last few decades has occurred on
innumerable occasions. The rights and duties aris-
ing out of the bank account will be subject to
private law. Whether the account has to be ex-
empt from any restriction which supervenient leg-
islation may introduce depends, not on the law
governing the bank account, but on the express or
implied terms of the treaty and, in other words, is
a matter of construction.

In private law the question of where and how
international payments have to be made causes
many difficulties and uncertainties. Public inter-
national law is likely to take a broad view. As a
rule, payment will have to be made in the creditor
State’s capital or at its central bank (see the
award of the arbitration tribunal under the Lon-
don Agreement on German External Debts
(1953), — Young Plan Loans Arbitration). Pay-
ment in cash, treated in all legal systems as the
normal method of payment, will be outside the
contracting States’ contemplation. Payment by
bank transfer will be the rule. In the award ren-
dered by R. Cassin in the Case of the Diverted
Cargoes, Greece v. Great Britain (ILR, Vol. 22

municipal

403

(1955) p. 820), it was held that the conversion of a
monetary obligation into the currency of the place
of payment had to be effected at the rate of
exchange of the day of payment. This may be a

perfectly acceptable principle in international re-
lations, but the point was of little relevance in the

case before Cassin, whose award is subject to
such grave doubts and has been so convincingly
criticized that while it may stimulate academic
discussion, it cannot be regarded as affording
solutions.
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MONETARY UNIONS AND
MONETARY ZONES

Monetary unions and monetary zones are
among the arrangements by which two or more
geographical entities that are not parts of a single
State agree to follow a common approach
to monetary policies or problems (see also
— Monetary Law, International). The geo-
graphical entities are usually, but not necessarily,
States. The arrangements are diverse, largely be-
cause of differences in economic conditions and
historical developments.

1. Definitions

Numerous definitions of a monetary union have
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been formulated, usually by economists, but there
is no authoritative legal definition. For the pur-
pose of this article, a monetary union is defined as
an arrangement by which the members, in order
to promote an economic objective, have agreed
to establish and control a common central bank
that issues a common currency as the only curren-
cy in circulation and that holds the pooled monet-
ary reserves of members to support the currency.
The definition implies, inter alia, that the issuing
authority has a sufficient range of powers to be
considered a central bank and therefore can
establish a common monetary policy. The econo-
mic objective of the union may or may not be
made explicit in the legal instruments of the un-
ion. Effective control of the bank and the curren-
cy by members does not preclude some participa-
tion in control by a non-member. This participa-
tion occurs when the union has strong ties with a
non-member, but such a relationship is not an
essential characteristic. A monetary union can be,
but need not be, accompanied by arrangements
for economic integration (that is, the removal of
national barriers to the free flow of goods, capi-
tal, and labour among members of the union;
— Economic Organizations and Groups, Interna-
tional; — Customs Union). Nevertheless, econo-
mic integration and development are probably
always objectives even if not made explicit. Mem-
bers of a monetary union can belong to an
arrangement for economic integration with a
wider membership, as is illustrated by the partic-
ipation of the six members of the West African
Monetary Union (see infra) in the — Economic
Community of West African States (ECOWAS),
to which sixteen countries belong.

No authoritative definition exists of monetary
zones either. For the purpose of this article, they
can be regarded as falling under the first sentence
of this article without constituting a monetary
union. This definition, however, could be con-
sidered too broad, because it could embrace,
for example, the total membership of the
— International Monetary Fund (IMF) as mem-
bers of a single zone. Therefore, the caveat
should be added that a monetary zone is limited
in membership by reference to some criterion,
such as geographical location, pooling of external
reserves, preferences in specified monetary mat-
ters, fixed exchange rates among members’ cur-
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rencies, interconvertibility of their currencies, or
some combination of these or other criteria. An
agreement among members, however, would be
an essential characteristic of a monetary zone.
Some arrangements have been called partial
monetary unions, because they approach the de-
finition of a union.

2. Some Current Examples

Monetary unions and monetary zones have a
long history. This article considers some examples
that are now in existence.

Some monetary unions emerged as de facto
arrangements. Usually, a de facto union has been
replaced by a de jure union in time. Whatever
may have been the origin of a union, the tendency
has been for it to go through a number of legal
stages, with the broad objective of extending the
authority of the central institution and the control
of it by its members. Another tendency has been
that membership changes, as the result of with-
drawals and entries.

The West African Monetary Union (WAMU)
can be considered the archetype of one kind of
monetary union. The WAMU was established on
November 1, 1962 by a treaty among seven West
African countries of approximately equal econo-
mic strength. Another country entered and two
left, leaving at present six members (Benin, Ivory
Coast, Niger, Senegal, Togo, and Burkina Faso
(formerly Upper Volta)). The union has close
links with France.

At the centre of the WAMU is the Banque
Centrale des Etats de I’Afrique de I’Ouest
(BCEAO), which, under the 1962 treaty, re-
placed the former Institut d’Emission. Members
of the WAMU entered into a new treaty, which
took effect on October 11, 1974, and which in-
cluded new statutes for the BCEAO. Each mem-
ber entered into a new bilateral agreement with
France on cooperation and the operations ac-
count.

The highest political bodies of the Union are
composed of the representatives of members: the
Conference of the Heads of State and the Council
of Ministers. Both bodies, but the Council in
particular, are authorized to take decisions, by
unanimity, on broad monetary issues and to exer-
cise surveillance over banking coordination. The
Governor and Board of Governors of the
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BCEAO conduct the central banking operations.
The Governor is a national of a member. The
Board consists of two representatives appointed
by each member and by France. Most decisions
are taken with a simple majority, but unanimity is
required for some decisions, in contrast to the
pre-1974 position in which France had one-third
of the representation and most decisions required
a two-thirds majority.

The BCEAO issues a common currency, the
CFA franc (Communauté Financi¢re Africaine
franc), which has a fixed exchange rate with the
French franc (CFA 50 =FF 1). The treaty does
not provide that this exchange rate is unchange-
able, but only that there shall be a common
currency, which implies common exchange rates
for other currencies. The BCEAO holds external
assets of the members in a common pool but
maintains individual accounts for them. The com-
mon assets are held in an operations account
denominated in French francs with the French
Treasury. France guarantees the value of the
assets by reference to the value of the French
franc in terms of the Special Drawing Right
(SDR), and undertakes the convertibility of CFA
francs into French francs. The BCEAO is allowed
to invest 35 per cent of its external assets (net of
certain specified assets that also are held outside
the operations account) in short-term liquid assets
with a maturity of up to two years in international
financial institutions in which the members par-
ticipate. If holdings in the operations account are
insufficient to cover drawings on it, members
must mobilize public and private holdings outside
the operations account. If these measures are
insufficient, the French Treasury provides auto-
matic overdrafts and levies charges according to
an established schedule. Provision is made for
other emergency measures if holdings in the op-
erations account fall below a certain level.

The BCEAO has headquarters in Dakar and
National Credit Committees in each member
country. The authority of both the BCEAO and
these agencies, and control of them by members,
have been increased under the 1974 treaty. The
BCEAO formulates policy and manages reserves
for the union as a whole, and in doing so main-
tains principles of the uniformity of the chief
policy instruments, such as the interest rate, and
freedom for the transfer of funds throughout the
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union. Major changes in policy are subject to
unanimous agreement among members. The 1974
treaty overhauled policy instruments, but redis-
counts are still the main instrument of monetary
management. The BCEAO sets annual targets of
financing in each country, taking into account the
interests of the union. The agencies conduct local
operations, including the allocation of rediscounts
among domestic uses, subject to a limit on credit
to the government.

The WAMU belongs to the French franc zone.
Therefore, members undertake to maintain a free
exchange system for capital and current transac-
tions in relation to all other members of the zone,
including France. As a consequence, the BCEAO
must take account of interest rates elsewhere in
the zone. The exchange control regulations of
members of the WAMU are consistent with those
of France, subject to certain modifications.

The Central African Monetary Area (CAMA)
is composed of Cameroon, the Central African
Republic, Chad, the Congo, and Gabon. These
countries are more diverse in economic strength
than the members of the: WAMU. The present
common central bank, the Banque des Etats de
I’Afrique Centrale (BEAC), which was estab-
lished by a treaty of November 22, 1972, replaced
an earlier common central bank, which itself had
replaced a common Institut d’Emission in 1960.
The BEAC issues a common currency, also called
the CFA franc, that is distinct from the CFA
franc of the BCEAO, although the two are inter-
convertible at par. The BEAC resembles the
BCEAO in many respects, including relations
with France. A number of the revisions intro-
duced in 1972-1973 for the CAMA were followed
in the revisions of 1974 for the WAMU.

3. Costs and Benefits

A monetary union involves costs and benefits
for a member. Exchange risks are eliminat-:d
within the union, which is conducive to tradc a..c
capital flows among members (cf. — Capital
Movements, International Regulation). The al-
location of resources should be more efficient and
economic growth enhanced. Members need to
hold smaller external reserves to finance transac-
tions within the union, or even outside the union,
as a result of pooling reserves. Members give up a
degree of autonomy, however, in the conduct of
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domestic monetary policies. If there is a fixed
exchange rate with the currency of a non-
member, the exchange rate of that currency with
other currencies is determined without reference
to the balance of payments of members of the
union. The economic issues raised by mone-
tary unions go beyond the costs and benefits
mentioned here, and unions have been one of the
topics in the growing discussion of optimal curren-
cy areas.

Differences in the characteristics of monetary
unions make generalizations about their success
unsafe, even when there are also strong similar-
ities, as, for example, between the WAMU and
the CAMA.. Although both have relied heavily on
trade and financial flows with France, which en-
joys certain preferences as a member of the franc
zone, and although the volumes remain larger
than for any other single country, the ratio of the
flows with France to total flows have declined.
The implication, therefore, is that ties to a strong
outside power have not prevented an openness to
trade and financial relations with other countries.
Furthermore, membership in a union has not
prevented substantial autonomy to follow national
policies in the implementation of union-wide deci-
sions on monetary policy and in other economic
policies. Experience also shows that the common
central banks have followed different kinds of
policies, and that the banks have not always exer-
cised all the powers that are available to them.
For these and other reasons, economic perform-
ance has varied among unions and among mem-
bers of a union, as well as in comparison with
non-members in the same region.

4. Some Other Current Examples:
Monetary Zones

The East Caribbean Currency Authority
(ECCA) has gone through various stages. It now
exercises some but not all the functions of a
central bank. It is expected to become a monetary
union under a draft that has been completed with
the help of the IMF. The present ECCA was
established in 1965, with a membership that has
been modified over time and now consists of
seven members: Antigua and Barbuda; Domini-
ca; Grenada; Montserrat; St. Kitts-Nevis; . St.
Lucia; St. Vincent and the Grenadines. The pur-
poses of the ECCA are to issue and manage the
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common currency, safeguard its external value,
and promote monetary stability and a sound
financial structure in member States. The ECCA
issues the East Caribbean dollar (EC$) as the
common currency, which formerly had a link with
sterling. All external assets had to be held in
sterling, in return for an exchange guarantee by
the United Kingdom. The guarantee was termin-
ated on December 31, 1974, the link with sterling
was broken in July 1976, and the EC$ was pegged
to the United States dollar (EC$2.7 = US$1), with
authority to change this value if all members
agree. In 1976 the compulsory foreign exchange
cover of 70 per cent against currency in circula-
tion and other demand liabilities was reduced to
60 per cent, which increased the margin for credit
expansion because the remaining 40 per cent can
be covered by local currency investments. A
general reserve fund equivalent to 10 per cent of
demand liabilities must be maintained from net
profits.

The ECCA lacks instruments to implement
monetary policy effectively. Moreover, it has not
exercised, or has not exercised in full, all the
powers that it does have. As the limited powers of
the ECCA prevent it from being considered a
monetary union, its members must be classified as
a monetary zone.

The Regional Council of Ministers, consisting
of representatives of all members, acting by
— consensus, appoints the Managing Director,
issues and manages the EC$, and exercises certain
other powers. The Board of Governors, the main
operating body, consists of the Managing Director
and seven Directors appointed by the Regional
Council on the nomination of a director by each
member. Decisions are taken by a simple major-
ity. There is no special tie with a non-member,
and no common exchange control law.

The Rand Monetary Area (RMA), to which
South Africa, Lesotho, and Swaziland belong,
differs in a number of respects from the definition
of a monetary union advanced above. The RMA
was transformed from a de facto to a de jure
arrangement, without substantive change, by a
Monetary Agreement that became effective on
December 5, 1974. The de facto arrangement
emerged when Lesotho and Swaziland were Brit-
ish — protectorates but persisted after they be-
came independent.

e
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Under the Agreement, the South African rand
issued by the South African Reserve Bank is legal
tender throughout the tripartite area, but Lesotho
and Swaziland are each entitled to issue a curren-
cy that will be legal tender within the territory of
the issuer without replacing the rand as legal
tender, subject to prior agreement with South
Africa on the arrangements for such issue.
Lesotho and Swaziland have established central
banks, and currencies have been issued. The
notes of the two currencies are convertible into
rand notes, provided that full rand cover for the
issue is maintained.

Under the Agreement, the parties may not
restrict transfers of funds among themselves, with
certain exceptions; access to South Africa’s capi-
tal and money markets is assured; each party may
control exchange transactions within its own terri-
tory, without prejudice to the policies adopted for
managing the external reserves of the area as a
whole, and without substantial departures from
South Africa’s exchange control regulations from
time to time; and South Africa makes foreign
exchange available to the other two parties for the
transactions they authorize. Lesotho and Swazi-
land are not required to hold their external re-
serves in rand; they receive compensation from
South Africa calculated on the basis of what they
would have earned if the counterpart of the esti-
mated rand circulation in their territories had
been invested in long-term South African govern-
ment securities. Each of the three central banks is
managed separately, without representation of
the other two parties, but a tripartite Commission
is established for consultation on the monetary
and foreign exchange policies of the area as a
whole.

The role of South Africa in the RMA resembles
to some extent the role of France in the WAMU
and the CAMA, although South Africa is a mem-
ber of the RMA and France is not a member of
the WAMU and the CAMA. The RMA would be
classified as a monetary zone but not a monetary
union because: there are separate central banks,
without common control of any one of them;
three currencies are issued, even though one of
them is legal tender throughout the area; the
pooling of external reserves is not mandatory;
major changes in policy are subject to consulta-
tion but not unanimous or other consent.
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The term monetary zone, which is a looser
concept than monetary union, can be applied to
numerous, varied, and often unique, examples of
monetary arrangements, of which the RMA is
only one. A difference between monetary unions
and monetary zones is that prima facie the mem-
bers of unions will have no capacity to pursue an
independent monetary policy while the members
of zones will have this capacity. This distinction,
however, is not firm, and the facts and law of
each case must be examined before a conclusion
can be reached. The lesser independence avail-
able to members of a monetary union suggests
that it will be easier in the future to form mone-
tary zones than monetary unions.

The European Monetary System (EMS), to
which members of the — European Economic
Community belong (— European Monetary Co-
operation), came into being on March 13, 1979 in
the hope of achieving ‘“‘a zone of monetary stabil-
ity in Europe” in a world in which the former par
value system no longer prevailed. At the heart of
the EMS are exchange rate and intervention
arrangements to which so far eight members be-
long. The arrangements are based on bilateral
parities derived from fixed but adjustable central
rates of members’ currencies in terms of a new
reserve asset, the European Currency Unit
(ECU). The EMS goes beyond the milder obliga-
tions on external monetary policy under the Trea-
ty of Rome.

The essential feature of a monetary zone may
be an agreement by the parties to pool their for-
eign exchange assets with one of the parties, in
return for special privileges, but coupled with
other privileges of a reciprocal character. The
French franc zone is an example of such an
arrangement.

The — Belgium-Luxembourg Economic Union
(BLEU), established by a convention that became
effective May 1, 1922, and modified several times
since then, would be considered a monetary unicn
from time to time in its history according to some
definitions that include separate currencies among
the characteristics of a union provided the ex-
change rate between the currencies is unalterable.
The agreement of 1921 authorized the circulation
of Belgian francs in Luxembourg, but not as legal
tender until 1935. Under an agreement of 1944,
the two francs were to have the same par value.
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They have had the same par values at all times
except for a brief interval in 1935. Other features
established a close association, but with more
appearance of independence than is normal in a
monetary union. Luxembourg, for example,
undertook in 1944 to conduct its monetary policy
in accordance with that of Belgium insofar as
possible and with the reservation that different
methods might be followed for this purpose; ex-
change control would be the same in the two
countries but under separate laws applying only to
the territory and residents of the legislator. An
Exchange Institute was established with repre-
sentation of the two countries, but with predomi-
nant control by Belgium.

A movement to give greater independence to
Luxembourg has been hastened by the devalua-
tion of the Belgian franc in February 1982 in
circumstances in which Luxembourg alleged that
it had not been informed of the action in advance.
The Luxembourg Parliament in early 1983 ratified
a new protocol that renews the association for
another ten years, but the Parliament made sepa-
rate provision for a central monetary authority in
Luxembourg with some monetary functions. It
would also be possible for Luxembourg to break
the parity between the two currencies. There is no
present intention to do so, and the creation of
credit to meet the needs of the Luxembourg
economy or State remains the task of the Belgian
central bank.

5. Legal Tender; Clearing
Arrangements

However the BLEU is classified, it must be
distinguished from the decision of a country simp-
ly to give the quality of legal tender to the curren-
cy of another country. The result is neither a
monetary union nor a monetary zone. Liberia and
Panama are examples: Both treat the United
States dollar as legal tender, with a prior under-
standing with the United States in the case of
Panama but not Liberia. Each country has a
currency of its own but only a minor circulation.
The money supply and fiscal situation are closely
linked to the balance of payments, with limited
capacity for each country to have an independent
monetary policy.

Countries that join in clearing arrangements
can be regarded as members of a modest form of
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monetary zone (— Clearing Agreements). The
West African Clearing House was created by a
treaty that took effect on May 1, 1980. Fifteen
countries (Benin, The Gambia, Ghana, Guinea,
Guinea-Bissau, Ivory Coast, Liberia, Mali,
Mauritania, Niger, Nigeria, Senegal, Sierra
Leone, Togo, Burkina Faso (formerly Upper Vol-
ta)) of the sixteen members of ECOWAS belong
to the Clearing House. The declared objectives
are promotion of the use of the members’ curren-
cies, economy in the use of foreign exchange,
liberalization of trade, and promotion of mone-
tary cooperation and consultation. Current
account transactions, with stated exceptions, are
eligible for clearing. Periodic exchange rates are
established for this purpose by the declaration of
a central rate for each member’s currency in
terms of its intervention currency and the ex-
change rate of the intervention currency in terms
of the West African Unit of Account, which is
equivalent to the IMF’s SDR. A unit of account is
necessary because there is no agreement among
the parties to fix exchange rates. Net credits and
net debits are settled in prescribed convertible
currencies, at the end of each month, but at
earlier dates if a central bank exceeds a defined
maximum level of credit accorded to it, unless a
higher maximum is agreed bilaterally with the
creditor.

Other examples of international clearing
arrangements include the Asian Clearing Union
under an agreement adopted in April 1973 for the
purpose of facilitating, within the ECAFE region
(Economic Commission for Asia and the Far
East; — Regional Commissions of the United
Nations), settlements on a multilateral basis for
current international transactions (with excep-
tions), as defined by the Articles of the IMF. The
unit of account is the Asian Monetary Unit, which
also is equivalent to the SDR. The unit of account
of the Caribbean Community (CARICOM)
Multilateral Clearing Facility and the Central
American Clearing House is the United States
dollar, to which the currencies of most partici-
pants are pegged. Credit arrangements on the
lines of those described above for the West Afri-
can Clearing House are a normal feature of clear-
ing arrangements. A credit facility is sometimes
established to facilitate settlements under clear-
ing arrangements (vide the Multilateral Finan-
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cial Assistance, or Santo Domingo, Agreement
among twelve Latin American countries), but a
regional balance of payments credit facility need
not involve a multilateral clearing system (vide

the Arab Monetary Fund and the Andean Re-
serve Fund).

6. Membership in IMF

A criterion for membership in the IMF is that
an applicant is recognized as a State. The appli-
cant is not disqualified because it belongs to a
monetary union or monetary zone, but no matter
how close the association among the countries of
a union or zone may be, the IMF treats its
members individually. Joint membership is not
recognized. Another criterion for membership is
that a country is willing and able to perform the
obligations imposed by the IMF’s Articles. It is in
connection with this criterion that the IMF has
had to evolve a special principle to meet the test
of ability to perform the obligations when author-
ity in monetary matters is shared with ather coun-
tries. The principle has been a pragmatic one. For
example, is there sufficient assurance, on the
basis of the facts in a case, that a country will be
able to perform the obligations because all coun-
tries in the union or zone are members of the IMF
or because enough of them are members to con-
trol the activities of the collectivity?
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MONOPOLIES see Antitrust Law, Interna-
tional

MORATORIUM

A moratorium may be defined as the deferment
of an obligation to pay; it can extend to both
private and public liabilities (— State Debts;
— Foreign Debts; — Loans, International).

The term moratorium originates in the Roman
law and is derived from the praescripta moratoria,
a deferment of payment granted by an imperial
edict. The canon law of the middle ages also
recognized a law of indult. These early attempts
at regulation always applied within domestic law.
After World War I and the world depression of
the 1920s and 1930s, the moratorium became an
important device for solving the problems arising
out of public and private external indebtedness.

Different kinds of moratoria can be distin-
guished in international law; they can in particular
be divided into those negotiated between States
and those which are created by the unilateral
decree of a given government.

Moratoria between States are negotiated when
a State is unable to meet its public long-term
external commitments. Thus, in 1931, the Hoover
Moratorium (named after the United States Presi-
dent of the time) postponed payment for one year
on all the external debts of States which arose out
of World War I. A particular feature of the debt
agreements negotiated after World War I on Ger-
man — reparations, were the conditions laid
down regulating the deferment of payments
(— Dawes Plan; — Young Plan). The — London
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Agreement on German External Debts of 1953
also allowed for moratoria in the additional
annexes. Short-term external liabilities moratoria
were also negotiated between international bank
consortia during the inter-war years. One exam-
ple of these was an extension of payment for
short-term German commercial debts which was
granted under the “Basle Moratorium” of 1931
and succeeding agreements.

Moratoria created by the unilateral official de-
cree of governments were and are of a different
nature. In permitting a shortage of foreign ex-
change to develop, States made it impossible for
domestic debtors to meet their outstanding exter-
nal liabilities in the time allowed. For instance, in
1933 a law came into force in Germany providing
for a moratorium on current private external
liabilities (Reichsgesetzblatt (1933 I) p. 349). It is
doubtful whether this kind of legislation is still
permissible under current international law. Art.
VIII(2)(a) of the Articles of Agreement of the
— International Monetary Fund, provides that no
restrictions on payments and transfer for current
international transactions shall be imposed with-
out the approval of the Fund. Art. XIV(2) lays
down the only exception to this provision and
supplies a special interim arrangement regulating
those restrictions which were in effect on the day
the State in question became a member. Howev-
er, a number of countries continue to impose such
regulations to the present day, thus creating what
is sometimes called a ‘“perpetual interim arrange-
ment”. This problem remains to be solved as a
matter of law, although it is of no practical im-
portance, since ail contracts designed to protect
investments guarantee an unrestricted transfer of
money (— Foreign Investments).

Moratoria mutually agreed on by States are
only found infrequently for the simple reason that
States try to avoid giving the impression of being
unable to pay. They have been replaced by so-
called debt rescheduling agreements or debt re-
negotiations which play an important part in deal-
ing with the present world-wide debt crisis.
Generally these agreements stipulate a new term
for the debt service obligations. The payments are
divided over several years, and the first instal-
ment becomes due only after a grace period of
one or more years. In contrast to a moratorium,
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the debt payment is not only postponed but is also
newly regulated by means of an agreement. An
agreement of the latter type, for example, was
negotiated between the United States and Turkey
in 1980 (Treaties and Other International Acts
Series, No. 9909). Such multilateral and bilateral
agreements have been entered into by a great
number of — developing States in recent years
(see — Organisation for Economic Co-operation
and Development), Doc. DCD 82.25). Other im-
portant debt reschedulings have been arranged
with Poland in 1981 and Mexico in 1983, within
the framework of the informal association of cre-
ditor States known as the Club of Paris.

It should be noted that such debt renegotiations
are also frequently arranged between internation-
al bank groups and States where commercial bank
debts are concerned. These agreements are of
great importance for the borrowing States, since
private bank debt service represents an increasing
share of the borrowing States’ total debt service.
Examples of agreements in such cases are those
recently entered into with various States in Latin
America, including Argentina and Brazil. A sur-
vey of the numbers of multilateral debt renegotia-
tions is given in IMF, Occasional Paper 2 (1983).
Recent developments include cases where debt
renegotiations have been preceeded by morator-
ium agreements.
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MOST-FAVOURED-NATION CLAUSE

MOST-FAVOURED-NATION
CLAUSE

1. Notion

A most-favoured-nation clause is a treaty provi-
sion under which a State (the granting State)
undertakes the obligation towards another State
(the beneficiary State) to accord to it or to per-
sons or things in a determined relationship with it
most-favoured-nation treatment in an agreed
sphere of relations. Most-favoured-nation treat-
ment in this context means treatment not less
favourable than that extended by the granting
State to any third State or to persons or things in
the same relationship with that third State.

The most-favoured-nation pledge is an interna-
tional, i.e. an inter-State undertaking. Only
through the beneficiary State do the indirect
beneficiaries — usually its nationals, ships, pro-
ducts and so forth-enjoy most-favoured-nation
treatment.

Usually all States parties to a treaty accord each
other most-favoured-nation treatment, thereby
each becoming both a granting and a beneficiary
State. A unilateral clause is a rather exceptional
phenomenon today. A variety of more complex
agreements of a similar structure where subjects
other than States, e.g. international organiza-
tions or even companies where contracts on
— concessions are involved, are not dealt with
here.

The constitutive element of a most-favoured-
nation clause is the undertaking of an obligation
to accord most-favoured-nation treatment. The
way in which this undertaking is expressed is
irrelevant: it can absorb the whole content of the
treaty or may be a small part of it. Whether a
given provision falls within the purview of a most-
favoured-nation clause is a matter of interpreta-
tion. It has been rightly said that “speaking strict-
ly, there is no such thing as the most-favoured-
nation clause: every treaty requires independent
examination” (A.D. McNair, quoted in Schwar-
zenberger, at p. 103).

2. Function

The — International Court of Justice has stated
that the intention of the clause is to “establish and
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maintain at all times fundamental equality with-
out discrimination among all of the countries con-
cerned” (— United States Nationals in Morocco
Case, ICJ} Reports (1952) p. 192; — States,
Sovereign Equality). While it has been stated that
the rule of non-discrimination ‘“‘is a general rule
which follows from the equality of States”, this
“general rule” does not have the same effect as a
clause at least in the fields where most-favoured-
nation clauses are commonly used. There, an
explicit commitment of the granting State in the
form of a conventional stipulation, i.e. a most-
favoured-nation clause, is needed for a claim to
accrue to a State that is placed in a favoured
position. As soon as the ‘“‘general rule of non-
discrimination” develops to a degree which de-
mands strict equality in the treatment of States
and their nationals, the most-favoured-nation
clause will lose its raison d’étre in those areas.

3. Fields of Application

A tentative and non-exhaustive classification of
the areas in which most-favoured-nation clauses
are used can be given as follows:

(a) International regulation of trade and pay-
ments, e.g. exports, imports, customs tariffs
(— World Trade, Principles).

(b) Transport in general and treatment of for-
eign means of transport, e.g. — merchant ships,
— aircraft, railways, and motor vehicles in par-
ticular (— Traffic and Transport, International
Regulation).

(c) Establishment of foreign physical and juri-
dical persons, their personal rights and obliga-
tions.

(d) Establishment of diplomatic, consular and
other missions, their privileges and immunities
and treatment in general (— Diplomatic Agents
and Missions).

(e) Intellectual property, e.g. rights in indus-
trial property, literary and artistic rights
(— Industrial Property, International Protection;
— Literary and Artistic Works, International
Protection).

(f) Administration of justice, e.g. access to
courts and tribunals, — recognition and execution
of foreign judgments, security for costs, cautio
Jjudicatum solvi, etc. (see articles on — Legal
Assistance between States).
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The clause has its origin in international trade
and it is in this field where it has been most
widely used.

4. Early History

The history of the clause has been traced back
to the Middle Ages, and to the attempts of the
merchants of Italian, French and Spanish trading
cities to secure for themselves monopolies on
African and Levantine markets; when such efforts
failed they had to content themselves with assur-
ances of opportunities equal to those given to
some or all of their competitors. The use of such
unilateral clauses became widespread in the
capitulations elicited by European rulers from the
Ottoman Empire, from South Asian powers and
from China. Bilateral treaty clauses appeared in
Europe in the 15th century but did not become
common place before late in the 17th (e.g.
— treaties between the Netherlands and Sweden
(1679) and England and Portugal (1692)). The
phrase “most-favoured-nation” found its way into
the — commercial treaties of the 18th century
(— Treaties of Friendship, Commerce and
Navigation).

5. The Conditional Clause

This type of clause made its first appearance in
the treaty of amity and commerce concluded be-
tween France and the United States on February
6, 1778, in which the parties engaged mutually
“not to grant any particular favour to other na-
tions... which shall not immediately become
common to the other Party, who shall enjoy the
same favour, freely, if the concession was freely
made, or on allowing the same compensation, if
the concession was conditional”. The phrase be-
ginning with “freely” was the model for practical-
ly all commercial treaties of the United States
until 1923 and this conditional form of the clause
was also dominant in Europe between 1830 and
1860. There was a tendency as well to interpret in
a conditional way a most-favoured-nation clause
that did not explicitly state whether it was con-
ditional or unconditional.

While this form of the clause aims at treating
the beneficiary State upon exactly the same foot-
ing as the favoured third State, it is evident that in
practice it lacks the ‘“‘automatism’ of the uncon-
ditional clause (except in cases where ‘‘the con-

MOST-FAVOURED-NATION CLAUSE

cession was freely made’). It has been observed
that the granting of the conditional clause really
amounts to a polite refusal to grant most-
favoured-nation treatment and that it constitutes
a — pactum de contrahendo, by which the
contracting States undertake to enter into
— negotiations to grant each other certain advan-
tages similar or correlative to those previously
granted to third countries. While no rule of inter-
national law prohibits States from including a
conditional clause in their treaties, this form has
definitively fallen into disuse.

6. The Unconditional Clause

Under an unconditional clause the granting
State is bound to accord to the beneficiary State
every advantage - falling within the compass of
the clause — which it has extended to any third
State, immediately and as a matter of right, with-
out the beneficiary State being required to give
anything by way of compensation—except, of
course, that the clause usiiqlly contains a recipro-
cal most-favoured-nation pledge (— Reciprocity).
This is the form of the clause which is now
generally applied: The overwhelming majority of
international trade (i.e. exports and imports) is
conducted on the basis of unconditional most-
favoured-nation clauses.

The most important of such clauses is Art. I of
the — General Agreement on Tariffs and Trade
(GATT), which provides that: “With respect to
customs duties and charges of any kind imposed
on...importation or exportation . . ., any advan-
tage . .. granted by any contracting party to any
product. . .shall be accorded immediately and
unconditionally to the like product . . . of all other
contracting parties.”

Several important international documents spell
out the desirability of conducting international
trade on the footing of unconditional most-
favoured-nation clauses: General Principle 8
adopted by the first — United Nations Confer-
ence on Trade and Development (UNCTAD) in
1964, Art. 26 of the 1974 — Charter of Economic
Rights and Duties of States, and the 1975 Final
Act of the — Helsinki Conference on Security
and Cooperation in Europe. General internation-
al law has not, however, developed a binding rule
which would oblige States to include such clauses
in their commercial treaties or to grant most-
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favoured-nation treatment in the absence of a
treaty obligation. In any case it is generally consi-
dered an — unfriendly act if a State refuses,
without serious reasons, another State’s offer to
base their reciprocal trade on a most-favoured-
nation commitment.

It is in the nature of a clause containing an
unconditional reciprocal most-favoured-nation
pledge that, while endowing the parties with
equal rights, it does not ensure them an equality
of material advantages. This uncertain effect of
the clause, however, does not by itself afford legal
grounds for its denunciation. To avoid such situa-
tions, States have evolved the use of safeguards in
the form of various conditions and restrictions
attached to the “unconditional” clause.

7. Conditions and Other Restrictions

The adjective ‘“unconditional” as used above is
misleading. It means only that the clause in ques-
tion is not made subject to the condition that the
beneficiary State must compensate the granting
State for placing it in the position of the most-
favoured third State if the latter itself received the
granting State’s favours, also against compensa-
tion. But the ‘“‘unconditional” clause may indeed
be made subject to other conditions or be other-
wise restricted. This clearly follows from the prin-
ciple of — sovereignty of States and from their
contractual freedom, as confirmed by their prac-
tice.

The clause, being a treaty provision, is obvious-
ly subject to denunciation. In the respective
treaties, conditions are often set as to the dura-
tion of the most-favoured-nation treatment.

To agree on conditions unconnected to the
third State’s legal position, relating only to a
requirement the beneficiary State must fulfil to
qualify as the most-favoured-nation, is perfectly
feasible. A striking example of this is the condi-
tion set in Art. II of the ' GATT, which commits
contracting parties to granting reciprocal tariff
concessions as a prerequisite to becoming entitled
to the rights embodied in the Agreement. Other
conditions are often stipulated in the documents
on the accession of a State to the GATT.

Examples of other restrictions to which the
rights of a State beneficiary of ‘an “unconditional”
most-favoured-nation clause may be subjected
can be found in abundance in the GATT. Some
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of these restrictions are quite specific, such as the
right of the contracting parties to set aside their
most-favoured-nation obligation so as to safe-
guard their balance of payments (Art. XII) or to
prevent serious injury to their domestic producers
(Art. XIX). Other restrictions are similar to those
which may be included in bilateral commercial
treaties (Arts. XX and XXIV). Whether some of
these “‘exceptions” —and notably the — customs
union and the — free trade area exception —also
operate in the absence of a treaty stipulation is a
matter of controversy.

The reasons for the practice of States as re-
flected in tthe GATT and in the multitude of
bilateral clauses concluded in the field of interna-
tional trade can be mostly, if not exclusively,
found in the nature and in the uncertain and
hazardous effect of a purely unconditional most-
favoured-nation clause. The conditions and other
restrictions customarily embodied in or attached
to the clause aim at outweighing this effect and at
securing viable compromise between the opposing
material interests of the trading partners.

Qutside the trade area, the most-favoured-
nation promise in consular and establishment
treaties is sometimes made subject to the condi-
tion that the beneficiary State accord to the
— consuls of the granting State the same treat-
ment as its own consuls enjoy.

8. Preferences for Developing States

According to the classical economic theory,
most-favoured-nation clauses (particularly if the);
are coupled with national treatment clauses)
assist — by ensuring non-discrimination and equal
treatment of imports—in guiding international
trade along the lines of efficiency in production.
Such clauses obviously facilitate the exports of
those goods in the production of which a country
enjoys a comparative advantage and promote im-
ports of those goods in which it suffers a compara-
tive disadvantage. To this theory the majority of
economists grosso modo still adhere.

Ever since the first session of UNCTAD in
1964, however, another aspect of the clause has
come to the fore: The application of the most-
favoured-nation clause to all countries may satisfy
the conditions of formal equality, but it in fact
involves implicit discrimination against the weak-
er members of the international community.
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Holding this view strongly, the —> developing
States demand for themselves not equal but dif-
ferential treatment, asserting that since their trade
needs are substantially different from those of
developed countries, the two types of economies
should not be subject to the same rules in their
international trade relations.

In response to these demands a so-called
“generalized, non-reciprocal, non-discriminatory
system of preferences” (GSP) was agreed in prin-
ciple at the second session of UNCTAD (in
1968), with the following objectives: to increase
the export earnings of the developing countries,
to promote their industrialization, and to acceler-
ate their rates of economic growth. In 1970 an
informal agreement was reached underthe aegis

of UNCTAD according to which no gountry will’

invoke its rights to most-favoured-nation treat-
ment with a view of obtaining the preferential
treatment granted to developing countries by the
developed ones within the system. However, the
following reservations were made and éccepted in
this connection: the tariff preferences are tempor-
ary in nature; their grant does not constitute a
binding commitment; and, in particular, it does
not prevent their subsequent withdrawal or reduc-
tion, or the subsequent general reduction of tar-
riffs either unilaterally or following international
arrangements.

In 1971 the GATT contracting parties decided
to waive the provisions of Art. I for a period of
ten years to permit developed contracting parties
to grant preferential tariff treatment to the ex-
ports of developing countries. In 1979 the system
was extended beyond its initial ten-year period by
a decision of the GATT contracting parties. This
decision was taken following negotiations within
the framework of the so-called Tokyo Round. It
transformed the 1971 — waiver into a so-called
“enabling clause” and thereby gave a full legal
status to the GSP within GATT. Thus a new and
important restriction of the most-favoured-nation
clause (some calling it erosion, others departure)
came into being.

The same text exempted from the operation of
that clause arrangements entered into among de-
veloping countries and special measures adopted
in favour of the least developed countries. It was
at the same time agreed, however, that with the
progressive development of their economies and
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the improvement of their trade situation, the less
developed contracting parties would ‘““‘accordingly
expect to participate more fully in the framework
of rights and obligations under the General
Agreement”.

The GSP was originally conceived as a sys-
tem which would be generalized and non-
discriminatory, i.e. that preferences would be
granted by all developed countries to all develop-
ing ones in an equal measure. As implemented,
however, GSP consists of a series of individual
national schemes which differ in many respects.
The donor countries exercise their right to self
selection, i.e. to grant preferences to certain but
not necessarily all developing countries. This de

~ facto discriminatory practice is based on various

considerations. The — Organisation for Econo-
mic Co-gperation and Development (OECD)
countries, for example, reserved their right not to
grant preferential treatment on grounds ‘“which
they would hold compelling”. The United States
denies preferential treatment to certain individual
developing countries on the basis of unilaterally
determined political and ecor}dmlc[crltena Some
of the socialist countries of Eastern Europe re-
served their right to exclude from their schemes
those developing countries which discriminated in
trade against them or which had a per capita
income higher than theirs. The individual national
schemes also differ as to product coverage, tariff
cuts, safeguards (escape clauses) and rules of
origin. They all reserve the donor countries’ right
to modify their system (see also — International
Law of Development).

9. General Rules of Application

The most-favoured-nation clause, as a treaty
provision, is subject to the general rules of treaty
interpretation. It follows, inter alia, that a rebut-
table presumption militates in favour of the un-
conditionality of the clause.

In situations where the favoured position of the
third State is anchoredl1 in a treaty (the third-party
treaty), it is not this treaty, but rather the treaty
containing the clause, i.e. the clause itself, which
is the basic act (acte régle) and the source of the
rights of the beneficiary State. The third-party.
treaty is but an acte condition determining the
extent of favours to which the beneficiary State
may lay claim, on the basis of the obligation
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undertaken by the granting State in the treaty
containing the clause.

The beneficiary State can only claim rights
which belong to the subject-matter of the clause,
which are within the time-limits and other condi-
tions and restrictions set by the agreement, and
which are in respect of persons or things specified
in the clause or implied from its subject-matter.
The beneficiary State is entitled to the same treat-
ment as extended by the granting State to a third
State, as long as that treatment lasts, only in
respect of persons and things which belong to the
same category and have the same relationship to
the beneficiary State as those persons and things
related to the third State which enjoy the
favoured treatment extended to them by the
granting State.

The application of this rule, although itself
theoretically sound, sometimes causes difficulty in
practice. This is so because its application in-
volves judgment as to what subject-matters, per-
sons or things are of the same category — ejusdem
generis. The determination of what is a “like
product” is an example of this type of difficulty in
the trade area.

By its nature, the unconditional clause, unless
otherwise agreed, attracts all favours extended on
whatever grounds by the granting State to the
third State. Some authorities hold, however, that
this rule should not apply to favours extended as
national treatment or to those based on all or
certain types of multilateral treaties.

10. Attempts at Codification

In the — League of Nations, the Committee of
Experts for the Progressive Codification of Inter-
national Law made a study of the rules pertaining
to the most-favoured-nation clause as it appeared
in commercial treaties (— Codification of Inter-
national Law). It came to the conclusion in 1927
that the international regulation of these ques-
tions by way of a general convention, even if
desirable, would encounter serious obstacles.

The international economic conferences held in
the inter-war period as well as the Economic
Committee of the League also devoted considera-
tion to the study of the clause. While the reports
of these bodies show that no formal agreement
was reached on the matter, they contain much
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valuable material conducive to a deeper under-
standing of the problems involved.

In the — United Nations, the — International
Law Commission prepared a draft on ‘“‘most-
favoured-nation clauses’” consisting of 30 articles
with commentary. The draft is not restricted to
clauses appearing in commercial treaties. The
Commission recommended to the — United Na-
tions General Assembly in 1978 that the draft be
submitted to the member States with a view to the
conclusion of a convention on the subject. The
matter is still (1984) under consideration by the
General Assembly.

With the intent of promoting an unofficial codi-
fication of the topic, the — Institut de Droit
International adopted in 1936 a detailed resolu-
tion on ‘“‘the effects of the most-favoured-nation
clause in matters of commerce and navigation”. A
short resolution was adopted by the Institut in
1969 entitled *“The most-favoured-nation clause in
multilateral treaties”. The preparatory works of
both resolutions as published in the Yearbooks of
the Institut (AnnIDI) give an instructive picture
of the diverse views prevailing on the topic during
the respective periods.

11. Conclusion

A general agreement on full equality of treat-
ment in all aspects of international economic rela-
tions or at least in trade relations would not
appear to be the aim of States, who wish to retain
their sovereign rights in the domain of customs,
tariffs and many other areas in line with the
traditional diversity of their economic structures.
This by itself does not theoretically exclude a
general system under which the treatment
accorded by the individual States is different but
each State treats the others and their nationals,
companies, ships, and products equally. Yet even
this idea cannot be realized in practice where less
than laboratory conditions prevail. Instead, an
age-old device continues to be of service: the
clause can be employed by States at their will by
including it in their treaties. It protects them
against discrimination according to and within the
limits of their needs. It can be tailored to fit
individual interests and even adjusted to correct
the inherent injustice of treating unequals equal-
ly. While it is obviously not a panacea and is only
one institution among others which can be used to
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build a better — international economic order,
the finding of one League of Nations expert still
holds true: “...nations do not seem able to
escape the use of the clause”.
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1. Historical Background

A permanent population, i.e. nationals, is one
of the constituent elements of statehood; thus,
nationality has existed as long as — States have.
During a very long period, States abstained from
regulating the acquisition and loss of nationality
by specific provisions and relied on vague prin-
ciples of customary law. Specific provisions
appeared around the end of the 18th and the
beginning of the 19th centuries. The increasing
participation of citizens in State affairs and the
development of the idea of the nation State made
it necessary to determine exactly who was a
national, as a basis, for example, for the right to
vote, or for the duty to render military service.
France was the first State to promulgate specific
regulations concerning nationality. Those regula-
tions were first enshrined in Arts. 2 to 6 of the
1791 Constitution as a prerequisite for the enjoy-
ment of political rights. Later on they were part
of the civil code as a necessary basis for the un-
limited enjoyment of civil rights.

The original French model, to regulate na-
tionality within the constitution, was followed
during the first half of the 19th century by several
European States, including Spain (1812), Bavaria
(1818) and Portugal (1822). The developments in
Spain and Portugal influenced States in Latin
America so that the constitutions of some of these
between 1815 and 1853 reveal provisions concern-
ing nationality. During the same period other
States, for example Austria, some German and
Italian States, Greece and Haiti, followed a
second stage of the development in France, reg-
ulating nationality in their civil codes.

Specific and comprehensive nationality acts
were promulgated during the second half of the
19th century. The starting point was ‘marked by
the relevant Prussian law of December 31, 1842,
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which served as a model for numerous other
German States. Similar nationality acts were
promulgated in Hungary (1879), Norway (1888),
Sweden (1894), Denmark (1898) and Japan
(1899). Nationality acts in other States regulated

only some aspects of nationality, for example the
problem of naturalization (Great Britain 1844,
Russia 1864).

Nowadays States commonly regulate their
nationality by specific and comprehensive laws.

2. Notion

Nationality as a legal term denotes the exist-
ence of a legal tie between an individual and a
State, by which the individual is under the person-
al jurisdiction of that State (— Jurisdiction of
States). The opinions of writers differ as to
whether this tie should be qualified as a legal
relationship or as a legal status. In the opinion of
the present writer nationality comprises elements
of both. Nationality is a concept both of munici-
pal law and of international law.

It is often stated that nationality ‘“denotes a
specific relationship between individual and State
conferring mutual rights and duties . . .”” (Weis, p.
29). As far as nationality as a concept of munici-
pal law is concerned, this statement is not com-
pletely correct in pretending that mutual rights
and duties are derived immediately from national-
ity. In fact nationality is a precondition of the
relevant rights and duties but not its immediate
source. Municipal laws concerning nationality
confine themselves to regulate acquisition and
loss of nationality, but say nothing about rights
and duties as a corollary of nationality.

As far as nationality as a concept of interna-
tional law is concerned, rights and duties of the
State (not of the individual) are immediately de-
rived from nationality: the right of — diplomatic
protection and the duty of admission. Although
there are exceptional cases where the right of
diplomatic protection is not the corollary of
nationality, namely in cases of multiple national-
ity, this connection between nationality and di-
plomatic protection exists generally.

3. Regulation by Municipal Law

In principle, the regulation of nationality falls
within the — domestic jurisdiction of each State
(see the — advisory opinion of the — Permanent
Court of International Justice in the case of the

417

— Nationality Decrees in Tunis and Morocco;

PC1J, Series B, No. 4 (1923) p. 24).
Nevertheless the freedom of States to regulate

their nationality is today somewhai more re-

stricted by rules of international law than it was in
1923, especially by a number of treaties concern-

ing nationality. These limitations of the freedom
to regulate nationality were circumscribed in Art.
1 of the Convention on Certain Questions Relat-
ing to the Conflict of Nationality Laws, signed in
the Hague on April 12, 1930 (LNTS, Vol. 179, p.
89): “It is for each State to determine under its
own law who are its nationals. This law shall be
recognised by other States in so far as it is consis-
tent with international conventions, international
custom, and the principles of law generally recog-
nised with regard to nationality.”

It is the common view that this article, which as
a treaty provision is valid only for a rather re-
stricted number of States, describes a rule of
general — customary international law. Thus,
State practice, the decisions of international and
municipal courts and tribunals and the views of
writers acknowledged that matters of nationality
are left to municipal law, but subject to the
international obligations of States.

Examples for the great variety of regulations
contained in national legislation are described
in special articles: — German Nationality;
— British  Commonwealth, Subjects  and
Nationality Rules.

4. Limitations by International Law

The principle that nationality is primarily a
matter of domestic jurisdiction of States means
that States need no authorization in internation-
al law to regulate the acquisition and loss of
nationality and that international law does not
positively prescribe to States the criteria for ac-
quisition and loss of nationality.

The fundamental limitation international law
imposes in matters of nationality is that a State
can regulate only its own nationality and not that
of another State. But limitations exist on the
regulation by a State of its own nationality, in so
far as other States may not recognize every crite-
rion for the conferment of its nationality. The
validity of the conferment of nationality in mu-
nicipal law is in no way limited by international
law. Limitations only exist concerning the conse-
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quences of nationality in the international sphere,
where criteria recognized for the conferment of
nationality need to be distinguished from criteria
not so recognized.

(a) Criteria recognized by international law for the
conferment of nationality

The two criteria most generally accepted in
international law and predominantly applied in
municipal law for the conferment of nationality
are descent from a national (jus sanguinis) and
the fact of birth within State territory (jus soli).
One of these two criteria is the dominant basis of
acquisition of nationality in every existing State.
The sole anomaly is the Vatican City State
(— Holy See), where nationality is acquired
neither by jus sanguinis nor by jus soli but by
residence together with the holding of an office.

Although the principles of jus sanguinis or jus
soli are used by the municipal laws of all States,
they are not prescribed by international custom-
ary law. The principle of jus soli is, however,
prescribed by Art. 1 of the United Nations Con-
vention on the Reduction of Statelessness of Au-
gust 30, 1961, a Convention which up to now is
binding only on ten States, but the obligation
exists only when a person would otherwise be
stateless (— Stateless Persons). States that wish
to increase the number of their nationals apply
both the principles of jus sanguinis and jus soli,
such a combination being permissible under inter-
national law.

A generally accepted limitation by customary
international law to the principle of jus soli is that
children of persons having diplomatic immunity
do not acquire the nationality of the State where
they are born (— Diplomatic Agents and Mis-
sions). This rule of customary international law
exists also as a treaty provision in Art. 12 of the
Hague Convention on Certain Questions Relating
to the Conflict of Nationality Laws of April 12,
1930 and in Art. II of the Optional Protocol
concerning Acquisition of Nationality to the
— Vienna Convention on Diplomatic Relations
of April 18, 1961 (UNTS, Vol. 500, p. 223). The
corresponding regulation is found in Art. II of the
Optional Protocol concerning Acquisition of
Nationality to the — Vienna Convention on Con-
sular Relations of April 24, 1963 (UNTS, Vol.
596, p. 469).

An extension of the principle of jus soli found

NATIONALITY

in several States and recognized by international
law is that birth on a vessel on the — high seas or
on an — aircraft shall be deemed to have occur-
red within the territory of that State whose flag
the vessel flies or where the aircraft is registered
(- Flag, Right to Fly).

A further basis for conferment of nationality
applied by municipal law and recognized by inter-
national law is the acquisition of domicile animo
manendi (with the intention of establishing
permanent residence). Even if the — alien in
such a case does not wish to acquire nationality,
its conferment is compatible with international
law. Voluntary acquisition of domicile is a stron-
ger link with the State than the mere fact of birth
within the State territory, which may be purely
accidental. On the other hand, only temporary
residence without animus manendi may not be
deemed as a sufficient basis for conferment of
nationality against the individual’s will.

When a State has recognized by treaty a right
of settlement of foreign nationals in its territory
(— Aliens, Admission), this must be deemed as a
— waiver of its right to confer its nationality upon
foreign nationals against their will only on the
basis of their domicile or residence within the
State territory.

According to the law of some States the entry
into State service entails ipso facto acquisition of
nationality. The law of some States confer
nationality automatically upon certain changes in
civil status: adoption, legitimation, affiliation, or
marriage with a national of that State. As to
marriage, in several States the acquisition of
nationality does not occur automatically but con-
ditionally. All these criteria are recognized by
customary international law. As far as marnage is
concerned, however, there is in treaty law a
strong tendency to replace the principle of family
unity by the principle of sexual equality. Thus
Art. 10 of the Hague Convention on Certain
Questions Relating to the Conflict of Nationality
Laws of April 12, 1930 provides that the natur-
alization of the husband during marriage shall not
involve a change in the nationality of the wife
except with her consent; see also Art. 1 of the
Convention No. 1 of Montevideo on the National-
ity of Married Women of December 26, 1933
(AJIL, Vol. 28, Supp. (1934) p. 61); more de-
tailed regulations are found in the Convention on
the Nationality of Married Women of February
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20, 1957 (UNTS, Vol. 309, p. 65), today in force
for 54 States.

Another form of conferment of nationality rec-
ognized in almost every municipal law is volun-
tary naturalization, or the grant of nationality to
an alien by a formal act upon an application made
for this specific purpose. Conditions most com-
monly required by States are: a prolonged resi-
dence within the State territory, knowledge of the
language, and self-support. These additional con-
ditions are not required by international law, nor
is the consent of the former State. In an effort to
remove the cause of conflicts between the State of
origin and that of naturalization a considerable
number of conventions have been concluded in
State practice, especially by the United States.
The first of those conventions was concluded in
1868 between the United States and several Ger-
man States (the so-called — Bancroft Conven-
tions). In the following years until 1928 many
other such conventions were concluded. The main
provision in these conventions is the mutual rec-
ognition of naturalization by the contracting par-
ties.

The voluntary act of application for conferment
of nationality, that is to say the deliberate will of
an individual to associate itself with a State, is a
sufficient link with that State and must be ranked
with birth and descent, not to mention marriage,
adoption and affiliation. This opinion is
not in contradiction with the award of the
— International Court of Justice in the
— Nottebohm Case. This award does not deal
with the conferment of nationality in general, not
even with the conferment of nationality by natur-
alization, but only with the problem of diplomatic
protection as a consequence of conferment of
nationality by naturalization (see infra).

(b) Criteria not recognized for the conferment of
nationality

Art. 2 of the Draft Convention on Nationality
of the Harvard Law School of April 1, 1929
(AJIL, Vol. 23, Special Supp. (1929) p. 13) refers
to the limitation of the power to confer national-
ity by international law; the commentary to this
article gives examples of such limitations. If a
State should attempt, for instance, to naturalize
persons totally unconnected with its territory or
nationals, and who are nationals of other States,
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it would seem clearly to have gone beyond the
limits recognized by international law (see p. 26).
Similarly, if a State should attempt to naturalize
all persons in the world holding a particular poli-
tical or religious faith or belonging to a particular
race or if a State should attempt to naturalize all
persons speaking its language, it would clearly
have exceeded those limits. These examples are
cited affirmatively by most writers but in practice
no such cases have occurred.

Of practical importance in several cases was
another criterion for the conferment of national-
ity: acquisition of real estate by an alien. The
Mexican Constitutions of 1857 and 1886 stated
that foreigners who acquired real estate within the
Mexican Republic became Mexican nationals, if
they did not manifest their desire to retain their
own nationality. In the settlement of disputes
arising out of these provisions, decisions of the
United States-Mexican Mixed Claims Commis-
sion and the Claims Commissions established in
the 1920s between Mexico and several States ex-
pressed the view that the mere fact of acquisition
of real estate was not a sufficient connection
between a State and an individual to automatical-
ly confer the nationality of that State (— Mixed
Claims Commissions). This view is still valid in
principle today. It is incompatible with interna-
tional law to confer nationality automatically by
subsequent legislation to aliens who have ac-
quired real estate prior to this legislation. To
provide that in future cases the acquisition of real
estate has the consequence of acquisition of terri-
tory is, however, compatible with international
law. :

The connection between the inhabitants of
mandated and trust territories and the mandatory
or administering authority is undoubtedly not
sufficient for the conferment of nationality
(— Mandates; — United Nations Trusteeship
System). A violation of international law would
also occur if an occupying power conferred its
nationality upon the inhabitants of the occupied
territory (— Occupation, Belligerent). According
to Arts. 42 to 56 of the 1907 Hague Regulations
respecting the Laws and Customs of War on Land
belligerent occupation gives only a temporary
right of administration over the territory and its
inhabitants, but not territorial or personal juris-
diction (— Hague Peace Conferences of 1899 and
1907; — Land Warfare).
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(c) Nationality and transfer of territory

As to the effect of transfer of territory (— State
" Succession) on nationality the opinions of authors
show a considerable diversity. There is a strong
group in favour of the view that “the population
follows the change of sovereignty in matters of
nationality” (I: Brownlie, Principles of Public In-
ternational Law (3rd ed. 1979) p. 658), i.e. the
population of the territory transferred to another
State automatically loses its original nationality
and acquires the nationality of the other State.

In support of this view reference is often made
to the — minorities treaties concluded in connec-
tion with the — peace treaties after World War 1
(— Versailles Peace Treaty (1919); - Saint-
Germain Peace Treaty (1919); — Trianon Peace
Treaty (1920)). And indeed, Art. 4 of the Minor-
ities Treaty signed at Versailles stipulates: ‘‘Po-
land admits and declares to be Polish nationals
ipso facto and without the requirements of any
formality persons of German, Austrian, Hun-
garian or Russian nationality who were born in
the said territory transferred to Poland of parents
habitually resident there, . . . .” According to Art.
4 para. 2 those persons, within two years after
coming into force of the treaty, could make a
declaration to abandon Polish nationality. Refer-
ence is made also to the similar provision of Art.
19 of the — peace treaty of 1947 .with Italy.

The agreements for an automatic change of
nationality by transfer of territory are not strong
enough to prove the existence of a respective rule
of customary international law. When these
minorities treaties were concluded, the fact that
treaty provisions were deemed necessary evi-
denced the non-existence of a customary rule at
that time. Since then, the treaty practice or other
relevant State practice has not been sufficient and
uniform enough for a rule of customary interna-
tional law to have developed.

The transfer of territory does not cause an
automatic change of nationality, but it is recog-
nized that the successor State has the right to
confer its nationality on the population domiciled
in the transferred territory, under the condition
that the acquisition of the territory is lawful.
Some writers think that there is not only a right,
but a duty of the State to confer its nationality.
As the arguments in favour are mostly the same
as used to support the thesis of an automatic
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change of nationality, this is not convincing. This
would be, furthermore, incompatible with the
fundamental rule of the freedom of States to
regulate who are its nationals.

Such a duty can, however, exist on the basis of
a treaty. Thus Art. 10(2) of the United Nations
Convention on the Reduction of Statelessness of
August 30, 1961 provides: *“...a Contracting
State to which territory is transferred or which
otherwise agquires territory shall confer its
nationality on such persons as would otherwise
become stateless as a result of the transfer or,
acquisition.” (Cf. also the article on — option of
nationality.)

(d) Limitations concerning the loss of nationality

Loss of nationality may follow an act of the
individual or of the State. In most cases where
municipal law offers the possibility of renuncia-
tion of nationality by the individual, acceptance
by the State is necessary to make valid this renun-
ciation. International law contains no general rule
limiting the possibility of renunciation of national-
ity. On the other hand it does not oblige States to
provide this possibility in municipal law.

Of far greater practical importance is the loss of
nationality by a — unilateral act of the State,
called denationalization. Although legislation in
this respect is far from uniform the following
grounds for denationalization are provided in
most municipal laws: the voluntary acquisition of
a foreign nationality; entry into foreign civil or
military service; and conviction for certain crimes
(for detailed examination of the phenomenon of
individual and mass: deprivations of nationality
see the article on — denationalization and forced
exile).

5. Consequences of Nationality

(a) Diplomatic protection as a corollary of
nationality

The most important consequence of nationality
in international law is the right of — diplomatic
protection, despite certain exceptions in the case
of multiple nationality.

A State’s right of diplomatic protection com-
prises two aspects: firstly, the helping and protec-
tion of nationals abroad in the pursuance of their
rights and other lawful activities by consular or
diplomatic organs (see Art. 3(1)(b) of the Vienna
Convention on Diplomatic Relations and Art.
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5(a) and (e) of the Vienna Convention on Consu-
lar Relations); secondly, the claiming of com-
pensation from a State which has treated the
nationals of the protecting State in a man-
ner incompatible with international law
(— Internationally Wrongful Acts; — Reparation
for Internationally Wrongful Acts).

In exercising diplomatic protection, the State
pursues its own right and does not act as manda-
tory of the right of the individual. In the award of
August 30, 1924 in the — Mavrommatis Conces-
sions Cases the PCIJ held:

“It is an elementary principle of international

law that a State is entitled to protect its sub-

jects, when injured by acts contrary to interna-
tional law committed by another State, from
whom they have been unable to obtain satisfac-
tion through the ordinary channels. By taking
up the case of one of its subjects and by resort-
ing to diplomatic action or international judicial
proceedings on his behalf, a State is in reality
asserting its own rights —its right to ensure, in
the person of its subjects, respect for the rules

of international law” (PClJ, Series A, No. 2, p.

12).

The same view was expressed by the PCL] in its
award of February 28, 1939 in the — Panevezys-
Saldutiskis Railway Case (PClJ, Series A/B, No.
76, p. 16) and by the ICJ in the Nottebohm Case
(ICJ Reports (1955) p. 24).

Municipal courts have followed this view which
is one generally accepted by scholars. Thus, re-
nunciation of the right of diplomatic protection by
the individual is not valid and does not affect the
legal position of the State (— Calvo Doctrine,
Calvo Clause). It is possible, however, for the
individual to renounce a specific right, the in-
fringement of which would be a violation of inter-
national law. In such a case no violation of inter-
national law arises and there is no basis for the
State to exercise diplomatic protection. It must be
emphasized, however, that in such a case there is
no renunciation by the individual of the right of
diplomatic protection.

The decision of the ICJ in the Nottebohm Case
does not deal with the conferment of nationality
in general, nor with the conferment of nationality
by naturalization, but only with diplomatic
protection as a consequence of conferment of
nationality by naturalization.

Many textbooks give the impression the Court
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had declared itself in favour of a general rule
concerning the conferment of nationality, citing
only the statement of the Court that “nationality
is a legal bond having as its basis a social fact of
attachment, a genuine connection of existence,
interests and sentiments . . .”” (ICJ Reports (1955)
p. 23). But the context in which this statement is
made reveals very clearly that its meaning is
restricted to the problem of diplomatic protection
in the particular case of conferment of nationality
by naturalization. Furthermore, the opinion of
some writers that the theory of genuine link has
gone beyond the narrow scope in the Nottebohm
Case and developed into a general rule concern-
ing the conferment of nationality is incorrect.
Reference is often made to the decisions of the
Italian Conciliation Commissions (— Conciliation
Commissions Established pursuant to Art. 83 of
Peace Treaty with Italy of 1947), where the
theory of genuine link was applied, but only, it:
must be stressed, in cases of multiple nationality‘,
and not in connection with the problem of con-
ferment of nationality in general (see Welis,
Nationality, pp. 181-184). In the — Flegenheimer |
Claim decided on September 20, 1958 before the
United States-Italian Conciliation Commission
(RIAA, Vol. 14, p. 376), the Commission re-
jected a generalization of the decision in the
Nottebohm Case and held that the theory of
genuine link should not be transferred from the
problem of multiple nationality to the problem of
conferment of nationality in general.

The main argument against the decision in the
Nottebohm Case is that it is in no way convincing
to make a distinction, as to diplomatic protection,
between nationality based on naturalization and
naturalization based on jus soli or jus sanguinis. It
is undisputed that, for instance, the right of di-
plomatic protection exists also in cases wherz
birth occurred haphazardly in a State the
nationality of which is based on jus soli, even i{
the individual left the country shortly after bir:i
and never had any relations with it. The same is
true with respect to nationals of a State, the
nationality of which is based on jus sanguinis, who
were born abroad and never resided in their State
of nationality. In these cases, undoubtedly, there
does not exist a ‘“‘social fact of attachment, a
genuine connection of existence, interests and
sentiments . . .”’. In comparison with those cases
the mere fact of application for naturalization is a
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closer connection with the State and there is no
sound reason to require additional conditions for
the right of diplomatic protection.

(b) Duty of States to admit their own nationals

Under general international law no State is
bound to grant access to its territory to an alien.
As a consequence of nationality, however, a State
is under a duty towards other States to receive its
own nationals. It is not possible for a State to
shrink completely from that duty by means of
denationalization. If denationalization occurs af-
ter the individual has abandoned his State and is
in the territory of another State the duty of admis-
sion persists, because otherwise the other State
would be deceived in its expectation that the State
whose nationality the individual possessed is
obliged to receive the individual.

Another question is whether besides this duty
towards other States, a corresponding right of the
individual also exists. Art. 13(2) of the Universal
Declaration of Human Rights of December 10,
1948 states that everybody has the right to return
to his country (— Human Rights, Universal Dec-
laration (1948)). However, the Universal Declara-
tion as such is not a binding instrument of interna-
tional law. Art. 12(4) of the International Cove-
nant on Civil and Political Rights of December
19, 1966 states that no one shall arbitrarily be
deprived of the right to enter his own country
(— Human Rights Covenants). Art. 3(2) of Pro-
tocol No. 4 to the — European Convention on
Human Rights (1950) prohibits the denial of an
individual’s right to enter his country. Some wri-
ters assert that the right of the individual to enter
his country is a rule of general customary interna-
tional law. This is, however, very doubtful with
regard to the restrictions of this right stated in
Art. 12(4) of the International Covenant on Civil
and Political Rights.

6. Special Problems

(a) Multiple nationality

Multiple nationality exists if an individual is the
national of two or more States. This can occur
because of the fundamental freedom of States in
choosing the criteria for the conferment of their
nationality. Very often multiple nationality is the
result of a coincidence of jus sanguinis and jus
soli: for instance, a child of parents of a “jus
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sanguinis State” born in another “‘jus soli State”
acquires ipso facto the nationalities of both States.
Multiple nationality can also come into existence
if a new nationality is added to the original one
acquired by birth. This is the case if, for instance,
a new nationality is acquired by entry into foreign
State service, by marriage, adoption, affiliation,
or naturalization, and the municipal law of the
original State does not provide for denationaliza-
tion under such circumstances.

The existence of multiple nationality is not con-
trary to general customary international law.
However, since it is a source of serious problems
(e.g. military service), attempts by treaty law
have been made to avoid or to reduce cases of
multiple nationality or to resolve the conflicts
arising therefrom and there are a considerable
number of bilateral treaties in existence having
that purpose. A multilateral treaty, the Conven-
tion on the Reduction of Cases of Multiple
Nationality and on Military Obligations in Cases
of Multiple Nationality of May 6, 1963, concluded
within the — Council of Europe, deserves special
mention (ETS, No. 43). According to Art. 1 of
the Convention nationals of the contracting States
who acquire the nationality of another party by
means of naturalization shall lose their former
nationality. According to Arts. 5 and 6, military
service must be fulfilled only in the State where
the individual is ordinarily resident. The conven-
tion is in force for ten European States. The
problem of military service in cases of multiple
nationality is regulated in the same way in Art. 1
of the Protocol Relating to Military Obligations in
Certain Cases of Double Nationality of April 12,
1930 (LNTS, Vol. 178, p. 227), in force for about
twenty States.

The coming into existence of multiple national-
ity can also be avoided by the regulations of the
conventions concerning the nationality of married
women, for instance providing that marriage or
change of nationality by the husband shall not
affect the nationality of the wife. It is apparent
that these treaties exclude multiple nationality
only in a very restricted manner.

As to diplomatic protection concerning indi-
viduals with multiple nationality, a distinction
should be made between diplomatic protection in
relation to the States of which the individual is a
national, and diplomatic protection against a third
State. Concerning the first problem, Art. 4 of the

}
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Hague Convention on Certain Questions Relating
to the Conflict of Nationality of April 12, 1930
provides: “A State may not afford diplomatic
protection to one of its nationals against a State

whose nationality such person also possesses.”
This is the so-called principle of equality. Con-

cerning the second problem Art. 5 of the Conven-
tion states: “Within a third State, a person having
more than one nationality shall be treated as if he
had only one...a third .State shall, of the
nationalities which any such person possesses,
recognise exclusively in its territory either the
nationality of the country in which he is habitually
and principally resident, or the nationality of the
country with which in the circumstances he
appears to be in fact most closely connected.”
This is the so-called principle of effective
nationality.

There can be found a considerable number of
decisions of international tribunals in favour of
these regulations (see survey in Weis, Nationality,
p. 170). However, it must be doubted whether the
principles of equality and of effective nationality
can be separated in their applicability so neatly as
it is done in Arts. 4 and 5 of the Hague Conven-
tions (see also the award of May 3, 1912 by
the — Permanent Court of Arbitration in the
— Canevaro Claim Arbitration and the decision
of June 10, 1955, by the United States-Ital-
ian Conciliation Commission concerning the
—> Mergé Claim). Some cases before the Iran-
United States Claims Tribunal set up in accord-
ance with the — United States-Iran Agreement of
January 19, 1981, have raised questions which are
of interest in this connection. o

(b) Statelessness

Statelessness exists if an individual lacks the
nationality of any State (— Stateless Persons).
Besides this de jure statelessness there is a so-
called de facto statelessness with respect to indi-
viduals who possess the nationality of a State but,
having left their State, enjoy no protection by it,
either because they themselves decline to claim
such protection, or because the State, mostly for
political reasons, refuses to protect them. This de
facto statelessness is connected with the problem
of — refugees and must be dealt with under that
topic.

Like multiple nationality, statelessness is a
possible result of the fundamental freedom of
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States to choose the criteria for the conferment of
nationality, and of their right of denationaliza-
tion.

Again, like multiple nationality, statelessness is

not contrary to customary international law. Art.
15 of the Universal Declaration of Human Rights,

stipulating that everyone has a right to a national-
ity, and prohibiting arbitrary denationalization, is
not binding international law. Because of the
problems to which it gives rise, however,
statelessness is undesirable from the point of view
not only of the individual, but also of States.

A number of treaties aim at reducing the cases
of statelessness and at regulating the status of
stateless persons. The Hague Convention of 1930
contains in Arts. 7 to 9 and 13 to 17 regulations to
avoid statelessness. Art. 1 of the United Nations
Convention on the Reduction of Statelessness of
August 30, 1961 provides that a contracting State
shall grant its nationality to a person born in its
territory who would otherwise be stateless. This
obligation is limited, however, by several condi-
tions. Art. 8 of the same convention provides that
a contracting State shall not deprive a person of
his nationality if such deprivation would render
him stateless. This obligation, too, is limited by
several conditions. Art. 1 of the Convention on
the Reduction of Cases of Statelessness of the
—> International Commission on Civil Status
(signed on September 13, 1973) stipulates that a
child whose mother is a national of a contracting
State acquires by birth that nationality if he other-
wise would be stateless. An attempt to alleviate
the legal situation of stateless persons is made by
the Convention relating to the Status of Stateless
Persons of September 28, 1954 (UNTS, Vol. 360,
p. 130).

A critical review of these treaties must come to
the conclusion that they are only a modest con-
tribution to the struggle against statelessness.
These treaties are binding today only for a re-
stricted number of States. They deal only with
very few causes of statelessness, and the obliga-
tions contained in them can be limited by the
contracting States in numerous ways. Thus,
statelessness will remain a problem of consider-
able dimensions.

Since diplomatic protection depends on
nationality, a State may not exercise it on behalf
of stateless persons. This was already stated by
the United States-Mexican Special Claims Com-
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mission in July 1931 in the Dickson Car Wheel
Company Case (RIAA, Vol. 4, p. 669, at p. 678).

The protection by a body within the framework
of the — United Nations provided in Art. 11 of
the Convention on the Reduction of Statelessness
is only a modest substitute for the lack of di-
plomatic protection by a State. In accordance
with this provision United Nations General
Assembly Resolution 3274 (XXIX) of December
10, 1974 authorized the United Nations High
Commissioner for Refugees to exercise this func-
tion (— Refugees, United Nations High Commis-
sioner). A possibility to protect stateless persons
also exists within the framework of the European
Convention on Human Rights. According to Art.
24 of the Convention a contracting State can bring
a breach of the Convention before the
— European Commission of Human Rights. Such
a breach may also arise with respect to the treat-
ment of a stateless person.

(¢) “Nationality” of legal persons, ships and
’ aircraft

The notion of nationality is often used also
in connection ‘with legal persons, ships and
— aircraft (— National Legal Persons in Interna-
tional Law; — Ships, Nationality and Status). It is
apparent, however, that nationality in this sense is
something different from the nationality of an
individual, appearing more as an attribution of
function and less as a formal and general status of
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OPTION OF NATIONALITY

¥ 1. Terminology

oo )

Option of nationality designates the right of
an individual to effect or avoid a change of
— nationality by unilateral declaration. Such a
change of nationality may consist in the acquisi-
tion and/or the loss of nationality. Under that
wide and formal definition, option of nationality
is characterized neither by the regulatory problem
it seeks to solve nor by the source of law it is
based upon. The emphasis is rather on the auto-
matic effect of the declaration of option: Admi-
nistrative examination is limited to verifying the
requirements of a right of option, there being no
room for administrative discretion. As an instru-
ment of acquisition, loss or maintenance of
nationality, the right of option has to be distin-
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guished, on the one hand, from general provisions
describing conditions under which, by operation
of law, nationality is acquired, lost or maintained,
and, on the other hand, from administrative acts
effecting a change of nationality, usually upon the
request of the individual concerned. Earlier, the
term option of nationality was used in the narrow-
er sense of a treaty clause allowing individuals to
retain their old nationality in the case of a cession
of territory. A more comprehensive study of mod-
ern State practice reveals that such a right consti-
tutes but one, though interesting, field of applica-
tion of option of nationality. (See articles on
— Territory, Acquisition and — Individuals in
International Law.)

2. Fields of Application

When State A cedes part of its territory to State
B, the treaty of cession usually accords to the
inhabitants the right to opt for the nationality of
State A within a specified period of time, lest they
become (or remain) nationals of State B (e.g.
Art. 19 of the Peace Treaty with Italy of February
10, 1947; — Peace Treaties of 1947). In contrast
to the right of — self-determination as exercised
by — plebiscite, the right of option does not re-
late to — territorial sovereignty, nor does it pro-
tect the ethnic and cultural identity of the inhabi-
tants of the ceded territory as a minority group
within the new State (— Minorities). In the pro-
cess of territorial changes, the right of option
seeks to contribute to the formation of nation-
States and to alleviate some of the individual
hardship that may, and usually does, result from a
cession of territory. The former State may recover
those persons that have an especially strong feel-
ing of loyalty to it, while the new State may not
be too unhappy about losing them, since they are
most likely to disagree with the territorial change.
Thus, public interests of both the old and the new
State are reconciled by granting a freedom of
choice to the individuals concerned.

In addition to cession of territory, further in-
stances of territorial change which may prompt
the granting of a right of option of nationality are
— secession and — dismemberment (e.g. Arts. 3
and 4 of the Dutch-Indonesian Round-Table
Conference Agreement of December 27, 1949,
UNTS, Vol. 69, p. 3; Federation of Rhodesia and
Nyasaland (Dissolution) Order in Council 1963,
No. 2085, and Sections 3 and 8 of the Malawi
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Citizenship Act 1964). Those types of territorial
change relate to the entire population of each of
the newly established States. The number of per-
sons affected may therefore be very high in com-
parison with the remaining population of the old
State. Granting a right of option could, as a
result, entail migration processes unacceptable to
both the receiving State and the State of origin
(— Migration Movements; — Population, Expul-
sion and Transfer). The need to grant such a right
may, however, be less strong if the new State,
as often occurred during the process of
— decolonization, emerges from a non-sovereign
State encompassing the same territory and inha-
bited by the same population.

A right of option may also be granted to avoid
or terminate situations of double nationality
whether or not resulting from territorial changes
(e.g. Art. 1 of the Convention on Reduction of
Cases of Multiple Nationality and Military
Obligations in Cases of Multiple Nationality of
May 6, 1963, UNTS, Vol. 634, p. 221). For
example, nowadays children of couples of differ-
ent nationality will usually acquire the nationality
of each of their parents, since the nationality of
the child no longer exclusively follows the
nationality of the father. Furthermore, a right of
option may be offered to certain clearly defined
categories of persons instead of naturalization
(e.g. Agreement on Nationality between Den-
mark, Norway and Sweden of December 21,
1950, UNTS, Vol. 90, p. 3).

~.

- 3. Legal Basis

Under a generally recognized conflict of laws
rule, the nationality of a person is always deter-
mined in accordance with the municipal law of the
State whose nationality is in question. Correspon-
dingly, international law treats the law of
nationality as falling within the sphere of
— domestic jurisdiction of the respective State.
Since option of nationality is an instrument of the
law of nationality, its legal basis primarily lies in
municipal law. International law may, of course,
prescribe certain rules of nationality law or refer
to such rules. It does so quite frequently in re-
spect of rights of option of nationality, because in
such cases the municipal laws governing the
nationality of two or more States must be coor-
dinated to reach solutions accepted by all the
States concerned. Provisions on the option of
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nationality have been included in treaties, espe-
cially in the course of territorial changes. The
effect of such provisions on an individual’s
nationality will, however, depend on whether the
respective international law provision is applic-
able within the municipal law of each of the States
whose nationality is affected.

If a right of option is granted solely by municip-
al law, such law cannot bring about any change of
a foreign nationality. Change could, however,
follow from a corresponding provision in the
nationality law of the foreign State which may, for
instance, provide for a loss of its nationality as a
result of the acquisition of the former State’s
nationality. If no such corresponding provision
exists, the exercise of a right of option granted
under municipal law may yield undesirable re-
sults, such as multiple nationality or even
statelessness (— Stateless Persons), which the
conclusion of a treaty might avoid.

4. Customary International Law

Regular patterns of State practice in cases of
cession of territory have led to a discussion about
the eventual emergence of rules of — customary
international law. It has been maintained, and to
some extent still is, that ceding part of a territory
automatically entails a change of nationality for
the population affected. Some authors have gone
further and assumed that in such instances the
population affected by an automatic change of
nationality is entitled to retain its former national-
ity by way of an option. Neither of those views
however, stands up to closer scrutiny.

The assumption of an automatic change of
nationality is at odds with the general proposition
that municipal law attributes or withdraws
nationality to or from the population concerned.
The act of cession has to be understood as estab-
lishing the jurisdictional authority of the new
State to regulate the nationality of the population
concerned. Notwithstanding that conclusion, it
may be possible to construe a treaty of cession
which is silent on matters of nationality to the
effect that the population concerned changes its
nationality with the entry into force of the treaty.
Such an assumption would, however, be ex-
clusively a matter of treaty interpretation
(— Interpretation in International Law). Custom-
ary international law does not provide for an
automatic change of nationality.
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Similarly, a right of option of nationality does
not automatically result from a treaty of cession
or from any other territorial change. The exercise
of a right of option requires some administrative
cooperation, if only to the extent of receiving and
registering incoming declarations. Both the muni-
cipal law character of the law of nationality and
such administrative requirements make it impossi-
ble to regard the right of option of nationality as
an existing or emerging rule of customary interna-
tional law, regardless of the regularity with which
the right has been granted.

At most it may be asked whether the States
party to a cession of territory are under an obliga-
tion to grant a right of option to the population
concerned. The present writer has, in a mono-
graph of 1966, assumed that such an obligation is
part of customary international law, although as a
non-peremptory obligation between States it
could be abrogated by the States concluding the
treaty of cession. In fact, State practice has fairly
regularly provided for a right of option in cases
where territories were ceded. Also, in view of the
— human rights aspect of option of nationality,
such a practice may be deemed to have resulted at
least in part from a desire to fulfil some legal
obligation. The variety of legal forms in which
that choice has been granted would, however,
suggest that customary international law contains
no more than a broad inter-State obligation to
respect the affected persons’ affinity to a particu-
lar State as freely expressed by each person indi-
vidually. In any case, if the States concerned
deliberately decide not to abide by this obligation,
it is difficult to conceive how a violation of cus-
tomary international law could be invoked.

S. Collateral Provisions

The group of persons entitled to opt must be
defined; so must the formalities of the option,
such as the designation of the agency to which the
declaration has to be addressed and the period of
time during which declarations of options may be
filed. These details have to be determined accord-
ing to the respective statute or treaty clause as
applicable within municipal law. To some extent,
it may be possible to fill regulatory gaps by refer-
ence to traditional State practice.

It has to be decided on a case-by-case basis
whether a declaration of option has retroactive
effect, which might make sense if a person reac-

A
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quires his or her former nationality within a short
period of time. Sometimes the exercise of a right
of option is combined with an obligation to leave
the State whose nationality has been renounced.
In principle, this obligation is in conformity with
international law. If, however, it is tied to further
conditions, such as limitations on the amount of
property to be taken abroad, the freedom of
choice envisaged by granting a right of option
may be undermined. Furthermore, specific hu-
man rights provisions regarding freedom of move-
ment might be violated (— Denationalization and
Forced Exile).

6. Trends of Development

The principle of freely acquiring and/or sever-
ing bonds to a certain State reflects the strong
emphasis which has been placed upon the position
of the individual since the 16th century. The idea
of granting a right of option resulted from the
general development of nationality law which
gained its present form in the 18th and 19th
centuries. Thus, the right of — emigration, as
granted, for example, by the Augsburg Treaty of
Peace of Religion of 1555 (J.J. Schmauss, Corpus
Iuris Publici, p. 153 (1794, Repr. 1973)), was
gradually replaced by specific clauses on the op-
tion of nationality from the beginning of the 19th
century. The Peace Treaty of Zurich of Novem-
ber 10, 1859 (CTS, Vol. 121, p. 145) served as a
model for option clauses in connection with ces-
sions of territory during the late 19th and early
20th centuries. The practical importance of that
type of option reached its zenith in the — peace
treaties after World War I, in which cessions of
territory were usually accompanied by a right of
option. A notable exception was the retransfer of
Alsace-Lorraine to France. There the theory that
that territory had never ceased to form part of
France was supplemented by the retroactively
operated assumption that the inhabitants “virtual-
ly” continued to possess French nationality be-
tween 1871 and 1918.

After World War II also, cessions of territory
were usually accompanied by the granting of a
right of option, though that right was not always
extended to all the inhabitants of the ceded terri-
tory. It must be noted that many factual changes
of territory, brought about during the last de-
cades, have not or not yet been legalized by peace
treaties providing for a formal cession. Besides,
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some of the — annexations which had taken place
just before or during World War II were simply
annulled. Consequently, the status of nationality
was re-established following the model of Alsace-
Lorraine.

Since World War I1 vast territorial changes
have occurred in the course of the dissolution of
the colonial empires. Those secessions were
usually regulated not by treaties but solely by
legislation in the metropolitan States which, to
some extent, granted a right of option to the
population concerned under municipal law.
However, the exercise of the right of option
usually depended on taking up residence in the
State whose nationality was to be acquired. As a
result, — immigration requirements often re-
duced the practical impact of generous rules of
municipal law granting a right of option; the main
problem became the restrictions on transferring
residence from the new State to the old State.
Similarly, the inhabitants of territories which after
World War II had passed only de facto from one
State to another were subjected to severe restric-
tions on their right to leave the new State for the
old State which may have continued to regard
them as its nationals. From the point of view of
human rights, therefore, the more basic right of
freedom of movement appears to supersede the
subtle technicalities of the right of option of
nationality.
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KARL M. MEESSEN

PASSPORTS

1. Notion and Types

Passports or their substitutes are documents
issued by national or international authorities to

individuals or groups of persons in order to facili-

tate their movement across State — boundaries.

There is general agreement on the document’s’

essential physical characteristics since the
— League of Nations and the — United Nations
recommended the international type of passport.
The document takes the shape of a booklet with a
serial number and the word “passport” printed on
it. It identifies the holder by photograph, signa-
ture, physical description, and other relevant in-
formation. [t also indicates the period of validity.
Passports are recognized, as a matter of interna-
tional — comity, for establishing their bearer’s
identity before foreign and domestic authorities.
They indicate the issuing State or organization
whose — diplomatic protection the bearer may
invoke.

Besides individual passports there are collective
passports, e.g. for families, and official passports
(service passports, diplomatic passports and ‘“‘min-
isterial passports” for ranking officials of govern-
ment departments). Diplomatic — couriers carry
a special couriers’ certificate besides their di-
plomatic passport. Individual passports are issued
either to nationals of the issuing State (nation-
al passport) or, as “aliens’ passports”, to
— stateless persons or individuals whose national-
ity is unclear, or to — aliens who are 'unable to
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obtain a passport from their national authorities.
The emerging European Passport Union will, af-
ter 1985, introduce a common format for pass-
ports issued under the national prerogative of its
member States.

Passports must be distinguished from a number
of similar documents such as collective lists for
tourist groups, childrens’ identification docu-
ments, border permits for residents in the im-
mediate vicinity of boundaries (— Boundary
Régimes; — Boundary Traffic), seafarers’ identi-
ty documents, and- certificates for navigators on
inland — boundary waters. For aviators, crew
member certificates are virtually universally rec-
ognized. Other documents in lieu of passports are
“temporary travel documents” for the return to
the holder’s State of origin, no-objection certifi-
cates, visitors’ passes, passports issued by the
Sovereign Order of Malta (— Malta, Order of),
the laissez-passer issued by international organiza-
tions to their officials and travel documents for
— refugees or for refugee and stateless seafarers.
Consular certificates of registration, issued by
consulates domiciled in the host country, and
corpse transport permits are not equivalent to
passports.

2. Historical Development
of Legal Rules

The notion of passports developed after the late
Middle Ages. Presentation of passports became a
general prerequisite for international boundary
traffic before 1800, and subsequently emerged as
a major obstacle to growing international mobility
of persons. Thus efforts started after 1850 to limit
the compulsory nature of passport-holding led to
numerous bilateral and multilateral agreements,
the most important of which were concluded after
World War II. The League of Nations sponsored
conferences from 1920 to 1929 for the purpose of
recommending an international type of passport
and for the simplification of procedures on the
issuance and control of passports and their
equivalents. The United Nations took up the sub-
ject in 1947 and 1963, but was less successful than
regional or sectoral arrangements.

The first European efforts directed towards eas-
ing passport rules after 1945 were motivated by
exigencies relating to the free movement of
labour. Between 1944 and 1960, Belgium, the
Netherlands and Luxembourg developed joint
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standards of immigration and passport control
and a common external frontier (— Benelux Eco-
nomic Union). The Scandinavian States achieved
a waiver of passport controls at intra-Nordic
boundaries by 1957 (— Nordic Cooperation). In

the — Council of Europe, progress towards the
liberalization of passport requirements after 1956
culminated in the — European Social Charter of
1961, which recognized the right of nationals to
leave their country. Parallel efforts by the
— European Economic Community (EEC) led in
1968 to recognition of the individual right to be
issued travel documents. In the Americas, the
Inter-American Tourist Card was promoted in the
— Organization of American States after 1949,
and has been accepted by most OAS member
States since 1965.

International movement of persons by air and
sea was furthered by the adoption of relevant
standards and recommended practices by the
— International Civil Aviation Organization
(1969) and the Inter-Governmental Maritime
Consultative Organization (Convention of 1965;
— International Maritime Organization). The
recognition of ICAO crew member certificates
became nearly universal after the early 1950s. The
issue of travel documents for refugees first arose
after World War I. The activities of the In-
tergovernmental Committee on  Refugees
(— Refugees, League of Nations Offices) led to
the introduction in 1946 of the London Travel
Document for endangered persons. The Interna-
tional Committee of the Red Cross issued certifi-
cates for other categories of refugees (— Red
Cross). Conventions of 1951, 1954, 1957 and 1958
regulated she granting of travel documents to
refugees, seafarers and refugee seafarers (see in-

fra).

3. Current Legal Situation

National passports are issued by internal public
authorities, according to rules of domestic law,
commonly in the exercise of the sovereign
prerogative  to  conduct foreign  affairs
(— Sovereignty). Passports do not in themselves
embody individual rights, e.g. to leave the issuing
country or to enter a foreign State. The scope of
their functions depends upon recognition by other
— subjects of international law, but — minimum
standards have been established by comity, and
by bilateral and multilateral agreements.
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The central function of a passport is to identify
its holder. It also provides documentary evidence
for the consent of the issuing State that the holder
may invoke its diplomatic protection. It estab-

lishes a refutable presumption of the bearer’s
— nationality. A general request, still printed in

many passports, to protect and assist their hol-
ders, has become a subsidiary function, except for
diplomatic agents and other persons travelling on
official passports (— Diplomatic Agents and Mis-
sions).

The issuing State is duty-bound to readmit its
passport holders into its own territory, and would
be estopped from disavowing them (— Estoppel).
Deportation of aliens (— Aliens, Expulsion and
Deportation) to their country of origin has occa-
sionally been delayed when the deportee’s
nationality was difficult to establish, or due to
absence or slowness of communication between
the States concerned.

Passports do not automatically lose their in-
ternational recognition after expiry. The
—»> immigration authorities of the issuing State
may honour them for the purpose of permitting
the individual to return home. Some European
and African States treat foreign passports which
have expired within the previous five years as
valid. Passports become invalid through perma-
nent loss, destruction, mutilation or alteration.

Recognition of foreign passports on the basis of
— reciprocity is normally granted by international
comity. Travel documents for refugees or other
special categories of persons must be recognized
by States parties to the relevant - treaties or
conventions. Selectively recognized are, for exam-
ple, passports issued by the Order of Malta or by
some — governments-in-exile.

Dual nationals holding two passports may not
invoke diplomatic protection of their national
States against each other, except where overriding
rules of humanitarian law are involved. Special
problems of recognition by the Soviet Union of
passports of the Federal Republic of Germany
issued to permanent residents of West Berlin
were resolved with the conclusion of the Quadri-
partite Agreement on — Berlin in 1971.

International boundaries may normally be
crossed only upon presentation of a passport or
equivalent (— Border Controls). In addition,
States often require separate permission to enter
or leave their territory in the shape of a written or
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stamped entry (visa) in the traveller’s passport,
which is given in advance and individually. Exit
visa requirements for nationals of the issuing
country have been on the decline since World
War II. In most cases the issuance of a passport
implies the right to travel abroad. Entry visas for
short-term tourist purposes are still required by
many States, but numerous multilateral and bi-
lateral agreements concluded since 1945 have
abolished them between nationals of virtually all
western European States. Entry visas are often
waived, usually on a reciprocal basis. As the
issuance of a visa establishes a legal relationship
between the applicant and the granting State
under the latter’s municipal law, international law
is not violated if permission to enter is withdrawn
after the issuance of a valid entry visa.
Diplomatic or official passports (— Diplomatic
Agents and Missions, Privileges and Immunities)
entitle their holders to immunities or privileges
only if these persons have been duly announced
to the receiving government. Under Art. 36 of the
— Vienna Convention on Diplomatic Relations
(1961), holders of diplomatic passports are
accorded preferential treatment by immigration
and customs authorities in the receiving State.
Although not strictly entitled to the same priv-
ileges, holders of other official passports are
granted some privileges by most States. With the
emergence of a large number of international
organizations, a body of officials has been formed
whose tasks require a commensurate degree
of mobility under the protection of their
organization (— International Organizations,
Privileges and Immunities). A special laissez-
passer was created by the United Nations.
It is used by regular officials of the United
Nations and the — United Nations Specialized
Agencies in the exercise of their functions.
As the nationality of their holders is not men-
tioned, entry visas are normally required.
Regional organizations have followed this
pattern for their functionaries (e.g. the EEC,
OAS, Council of Europe and — Organization of
African Unity, but not the — Western European
Union or — North Atlantic Treaty Organization).
In order not to violate the sovereignty of States
over their citizens, national travel documents
have been issued to aliens only in order to facili-
tate mobility across boundaries and to further
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— emigration from the country of provisional re-
sidence. National ‘“aliens’ passports” have also
been issued to foreigners unable to obtain or
prolong national passports. In order to provide
uniform travel documents to refugees and at the
same time to ensure their widest recognition, the
Convention relating to the Status of Refugees of
July 28, 1951 contained in its annex a specimen of
a travel document for refugees. A similar travel
document for stateless persons was recommended
in the Convention relating to the Status of State-
less Persons of July 28, 1954. Stateless and ref-
ugee sea-farers’ identity documents have gained
recognition as a result of the 108th Convention of
the — International Labour Organisation of 1958
and the Hague Agreement relating to Refugee
Seamen of November 23, 1957. Such documents
are issued by national authorities, contain a re-
turn clause and provide for the possibility of
renewal.

4. Special Legal Problems

In the absence of a universally binding conven-
tion on the law of passports and variegated State
practice in this field, it is unclear whether only
public officials of a State may deliver valid
passports. The recognition of such documents
issued by non-State entities (the Order of
Malta, — resistance movements, authorities of
— protectorates or — condominium) seems to
point to a negative answer. Freedom of travel is
sometimes hampered by the slow operation of
central passport offices maintained by many
States, or by prohibitive fees being charged for
the issuance or renewal of a passport. The fre-
quent use of passports as an instrument of foreign
policy to restrict travel to and from boycotted
territories is regrettable (— Boycott). Territorial
restrictions do not bind foreign States; they
should be used only for the protection of the
traveller. State practice’has also permitted a host
country to issue aliens’ passports in cases where a
country seeks to force its citizen to return by
refusing to prolong his passport. The refusal of a
State to take back a deported national without a
passport may be challenged by establishing his
nationality through other means (Agreement be-
tween Sweden and West Germany of May 31,
1954) or at least by raising a presumption of his
nationality (Agreement between Austria and
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West Germany of 1969). The practice of depriv-
ing nationals of their citizenship and of cancelling
their passports would not pass the test of estoppel
if put on trial (— Denationalization and Forced
Exile).

Temporary confiscation of foreign passports to
secure the appearance of an alien in court has
been held by German courts (see, for example,
the judgment of the Oberlandesgericht Saar-
briicken of September 12, 1977) not to infringe
upon the issuing State’s right to the passport
because of the temporary nature of the measure,
as the holder is at liberty to deposit his passport
with third persons. Permanent withdrawal of a
foreign passport may be lawful only if its holder
has indicated his submission to domestic legisla-
tion by applying for local travelling documents or
citizenship.

Dual nationals are deported to the country that
issued their passport. In case of doubt, the choice
should be left to the deportee. A passport ap-
plication in one country by a dual national might
constitute tacit renunciation of his other national-
ity where explicitly provided for in municipal law.

A recent problem is the arrest of a holder of a
UN laissez-passer passing through his country of
origin. The invocation of functional protection by
the organization will be legally irrefutable only if
the sojourn was taking place in the functionary’s
official capacity rather than during a home leave.

Conflicts still arise between restrictive passport
practices and the freedom of movement incorpo-
rated in Art. 13(2) of the Universal Declaration
of Human Rights (— Human Rights, Universal
Declaration (1948)), Art. 12 of the Internation-
al Covenant on Civil and Political Rights
(— Human Rights Covenants) and Art. 2 of the
Fourth Protocol to the — European Convention
on Human Rights.

5. Evaluation

Passports have proved their value as the most
widely used international travel and identification
document, although one of their original func-
tions has been largely taken over by visas. The
convenience of passports makes most States un-
willing to abolish them altogether, though bilater-
al, regional and sectoral arrangements for simpli-
fied border control and identification procedures
have replaced passports to some extent. One of
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the realistic goals for the future should be to
renew efforts aimed at increased harmonization of
national passport laws.

The issuance of passports will generally remain
a national prerogative. The development of the
international law on free movement of persons
should prompt States increasingly to refrain from
using passport regulations as a means of applying
sanctions motivated by foreign policy decisions
rather than by considerations of public order
(— Ordre public (Public Order)). It is to be
hoped, above all, that massive flows of “economic
refugees” and applicants for political asylum do
not indicate a general return to restrictive visa
practices (— Asylum, Territorial).
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PATENT LAW see Industrial Property, In-
ternational Protection

PERMANENT NEUTRALITY
AND ECONOMIC
INTEGRATION

1. Introduction

The question as to what extent a permanently
neutral State can participate in international
economic integration without running into legal or
political problems is difficult to answer for a
number of reasons. The main reason is that the few
precise legal rules of neutrality applicable only in
times of — war must be reconciled with a
complicated system of international cooperation
created for an indefinite period and directed
towards an integration of various economic sectors.
A further important complication arises from the
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different historical situations from which the law of
neutrality and international economic integration
have emerged. In view of the heterogeneous origin
and nature of the rules concerned, an evaluation
very rarely leads to clear legal statements. More
often, the results are political rather than legal in
substance. Much therefore depends on the practice
of States that are committed to permanent
neutrality under international law. This applies
particularly to Switzerland and — Austria. Malta
and Costa Rica, whose permanent neutrality was
established in 1980 and 1983 respectively, have not
yet demonstrated a clear policy of neutrality
towards economic integration.

2. The Law of Neutrality and
Economic Relations

The legal rules of neutrdlity, as contained in the
Fifth and the Thirteenth Hague Conventions (1907)
(— Hague Peace Conferences of 1899 and 1907)
and partly developed by — customary internation-
al law, must be observed by States not taking part in
a particular war (— Neutrality, Concept and
General Rules). Without distinction, they apply
both to temporarily and permanently neutral
States. In times of peace, however, the legal effects
of these obligations are restricted to States
committed to permanent neutrality under interna-
tional law (— Permanent Neutrality of States).

(a) Legal obligations in war time

According to strict rules of neutral conduct a
neutral State is forbidden: to supply belligerents in
any manner, whether directly or indirectly, with
—> war materials of whatever kind; to grant
belligerents loans or financial aid directly for
purposes of warfare; or to allow belligerents either
the transport of war material across its territory, or
the installation and use of telephone and telegraph
devices upon its territory for purely military
purposes.

A neutral State is not forbidden to supply
belligerents with goods other than those serving
military purposes. In doing so, however, it must
observe strict impartiality.

A neutral State is not bound to prevent its
nationals from exporting or transporting goods
(including war material) on behalf of belligerents,
or permitting belligerents the use of telephone or
telegraph devices. (The latter also applies to

/
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State-owned devices.) If, however, a neutral State
intervenes by conducting economic and financial
relations with belligerents, it must observe strict
impartiality to both sides.

(b) Indirect legal obligations in
peace time

In times of peace, a State committed to
permanent neutrality under international law must
observe indirect, or secondary, obligations of a
legal character. These duties emerge from those
applying in times of war. Accordingly, a per-

‘manently neutral State has to shape its foreign

relations with a view to preventing possible
violations of its neutrality and protecting itself
against an involvement in future wars. Thus, the
conduct of foreign relations must enable the
permanently neutral State to perform its duties in
times of war, wherever the war may take place and
whatever State may become involved in it. In
general, this imposes certain restrictions upon the
State’s freedom of action, although these limita-
tions may differ considerably in detail according to
the given States and circumstances.

The determination of foreign policy is left to the
discretion of the State concerned. This applies also
in cases where the conduct of foreign relations is
influenced by indirect obligations of permanent
neutrality.

3. Policy of Neutrality

There are situations in times of war and peace in
which a permanently neutral State may find it
advisable to go beyond legal requirements to render
its neutrality unquestionable and trustworthy. In
this sphere, it is particularly difficult to distinguish
clearly between the law and policy of neutrality,
even with regard to the conduct of economic
relations. For that reason too, it is important to
empbhasize that outside attempts to intervene in the
determination of the policy of neutrality are illegal.
Permanently neutral States, therefore, tend to react
sensitively to any such attempts.

4. State Practice and Policy in
External Economic Affairs

Permanent neutrality implies restrictions upon
the neutral State’s freedom of action in particular
with respect to treaties. Thus, even in external
economic affairs, a permanently neutral State must
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consider whether a treaty obligation is compatible
with the legal duties of neutrality or whether it is
politically wise to accept such an obligation. These
incompatibility difficulties may follow from bilater-
al and multilateral conventions relating to particu-
lar sectors of the economy, e.g. transboundary
traffic and transport (— Traffic and Transport,
International Regulation).

More often, however, the question of incompati-
bility arises when a permanently neutral State has to
decide whether io participate in international
economic integration, e.g. in a — free trade area,
in — customs union or an economic community
(— Economic Organizations and Groups, Interna-
tional). In those cases, the main points of
consideration are:

(i) Compatibility of legal obligations. Is there
any obligation resulting from participation in
international economic integration, the imple-
mentation of which would directly infringe upon
duties of a permanently neutral State, either in
times of war or in times of peace?

(ii) Clarity of goals and obligations. Are the
goals and obligations of a particular framework of
economic integration clear enough to allow an
evaluation of their compatibility with the status of
permanent neutrality?

(iii) Goods supply and economic independence.
How useful (or necessary) is a participation in
international economic integration for the supply of
goods serving the basic needs of the permanently
neutral State’s population, particularly in times of
war? On the other hand, could participation lead to
a degree of interdependence which involves the
danger of economic pressure or even coercion on
the permanently neutral State?

(iv) International decision-making and its (legal)
implications. What is the legal character of an
international decision and what is the procedure to
be followed by an international organ in taking a
particular decision? Are member countries legally
bound to abide by an international decision, even if
they did not vote in favour of it?

(v) Special status of participation. Is a per-
manently neutral State entitled to evade those
duties (flowing either directly from participation or
indirectly from decisions taken on international
level) which would be incompatible with its
particular international status by referring to a

- special legal rule (neutrality, security or emergency

clause) or by terminating participation?

Having thoroughly examined and balanced those
questions against each other, Austria and Switzer-
land considered most types of international
economic integration as both legally and politically
compatible with permanent neutrality. Therefore,
they joined as full members the — General
Agreement on Tariffs and Trade (1947), the United
Nations Economic Commission for Europe
(— Regional Commissions of the United Nations),
the — Organisation for Economic Co-operation
and Development, the — European Conference
of Ministers of Transport, the — International
Energy Agency, the — European Free Trade
Association and the Inter-American Development
Bank. In addition, Austria adhered to the
— International Monetary Fund as well as to
the institutions of the World Bank Group
(— International Bank for Reconstruction and
Development; — International Finance Corpora-
tion; — International Development Association).
With regard to these latter organizations, the
reticence of Switzerland is not based upon
considerations of neutrality (see Bundesblatt der
Schweizerischen Eidgenossenschaft, 1969, Vol. 1,
No. 28, p. 1532).

Serious doubts have remained as to the
compatibility of membership in the — European
Economic Community with permanent neutrality.
There are, however, only few obligations arising
from Community membership which might inter-
fere with the duties of a permanently neutral State
under particular circumstances, i.e. the transport
policy, the commercial policy and the — European
Investment Bank. Considerations of neutrality
policy could also be involved in such fields as the
common agricultural policy and the free movement
of persons, services and capital. These qualifica-
tions which are partly legal and partly political,
have prompted Austria and Switzerland to confine
themselves to bilateral Free Trade Agreements
with the EEC (and the - European Coal and Steel

*Community) concluded in 1972 (Amtsblatt Euro-

paische Gemeinschaften, Vol. 15 IV(2) (1972) Nrs.
L 300/1 and L 300/188).

Developments within the EEC have led to
gradual changes in the political evaluation of the
EEC by Austria and Switzerland. Thus, the idea of
EEC membership now seems to be viewed less
unfavourably than during the period of the free
trade negotiations. However, membership in the
Community could only be contemplated if the EEC
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were prepared to accept neutrality reservations by
the neutral States of a nature and extent necessary
for the performance of their legal obligations and
their national security in general (— Treaties,
Reservations).
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HERBERT MIEHSLER

PLEBISCITE

1. Definition, Scope

Plebiscite is the organized expression of the will
of the population of a particular territory, in
favour of or against territorial change. It may be
based upon the concept that such consent is a
prerequisite for the valid transfer by cession of
— territorial sovereignty over a populated area
from one State to another (— Territory, Acquisi-
tion); under current international law, a corres-
ponding rule of customary law does, however, not
exist. The term plebiscite originates in Roman
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law: A law enacted by the plebs (from Latin:
citizens with the exception of patricians and sena-
tors) or commoners at the request or proposition
of a plebeian magistrate (tribune). Its theoretical
basis in modern times goes back to,the contrat
social, to ideas of democracy, — sovereignty of
nations and nationalities, and lately to thg princi-
ple of — self-determination of nations.

According to G. Scelle (Précis du droit des
gens, Vol. 2 (1934) p. 277) plebiscites as consulta-
tion of the people concerned could be: (a) “rati-
fications”, i.e. confirmations of territorial changes
which have already taken place; (b) “determina-
tions” of future territorial changes, already
negotiated; and (c) ‘““initiatives” to desirable ter-
ritorial changes. Territorial changes could range
from — secession from an existing territorial unit,
— decolonization or any other abolition of de-
pendent status to simple cession of territory from
one State to another.

As consultation of the free will of the people
concerned, plebiscites could be organized as
direct consultation of all the people or as indirect
consultation in the form of popular representa-
tion. The people concerned could consist of the
entire population of a State, of the territory in
question, of the autochthonous or eponymous
population, or only of a particular group (ethnic,
national, religious or racial). The legal basis of a
plebiscite could be a bi- or multilateral treaty
(most of the recorded cases), a request or a
resolution by an international organization or a
provision of municipal law (e.g. Art. 53(3) of the
French Constitution of 1958).

Plebiscites could be organized or supervised by
international organizations, by or under the con-
trol of neutral or unaffected States, or by the
States concerned. One can thus differentiate be-
tween international and national plebiscites.

2. Historical Evolution

(a) Before World War I

Territorial changes, including the automatic
transfer of the — nationality of the new sovereign
upon the population of the territory concerned,
have been regarded since the 17th century as a
hardship to the affected people; thus, together
with the right of — option of nationality, the
mechanism of the plebiscite emerged. The Amer-
ican Bill of Rights, the War of Independence and
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the French Revolution put into practice some of
the ideas of the Enlightenment, such as the
sovereignty of peoples and their right to self-
determination. During the second half of the 19th
century there were a number of cases in which
territorial changes were made dependent on the
consent of the population concerned; for exam-
ple, plebiscites on Tuscany, Modena, Parma, Pap-
al Romagna (Decree of King Victor Emmanuel II
of March 18/22, 1860), the Neapolitan Provinces
and Sicily (Decree of King Victor Emmanuel IT of
December 17, 1860), all incorporated into Sar-
dinia in 1860; Savoy and Nice (Franco-Sardinian
Treaty of March 24, 1860), incorporated into
France in 1860; the Tonian Islands (Anglo-Greek
Treaty of November 14, 1863), merged with
Greece in 1867; and the island of Barthélemy
(Swedish-French Treaty of October 18, 1877),
ceded to France in 1877. Plebiscites were pro-
vided for by treaties-but did not take place in
northern districts of Schleswig (Treaty between
Prussia and Austria 1866) and Tacna and Arica
(Treaty between Peru and Chile 1883); in the
latter case a solution was finally reached by agree-
ment in 1929 (— Boundary Disputes in Latin
America).

(b) 1919-1945

In the aftermath of World War I and pursuant
to the — Versailles Peace Treaty and the
— Saint-Germain Peace Treaty both of 1919,
several plebiscites were provided for and held.
There were also consultations of populations
which were either not recognized by an affected
State (Austria did not recognize the plebiscite in a
small part of Burgenland, which by virtue of the
— Trianon Peace Treaty was to be incorporated
into Austria, but as a result of voting based on the
Austro-Hungarian Protocol of Venice of Novem-
ber 13, 1921 was joined to Hungary) or were a
simple manifestation of disapproval (the watered-
down plebiscite on the German Kreise Eupen and
Malmédy, incorporated into Belgium pursuant to
Art. 34 of the Versailles Treaty). Some plebiscites
were attempted but never realized, such as in
Teschen, Spisz and Orava in 1920 (Decision of
the Inter-Allied Commission of Control of March
23, 1920) and in Vilna (Decision of the — League
of Nations Council of October 28, 1920, to be
carried out under the control of the League’s
Plebiscite Commission).
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The Versailles Treaty provided for plebiscites
in Arts. 49, 88 to 97 and 109 to 111 and in various
Annexes. The first plebiscite under the Versailles
Treaty was held in Schleswig. It was conducted in
two zones, roughly corresponding to the national
composition of the inhabitants, Danes and Ger-
mans. The northern zone voted in February in
favour of Denmark, the southern in favour of
Germany in March 1920. The voting with regard
to two zones in East Prussia went in favour of
Germany (July 11, 1920). In Upper Silesia the
vote of March 20, 1921 was organized by com-
munes and a majority both of the communes and
of the voters opted for Germany (54 per cent of
the communes and 59.6 per cent of the voters).
However, after a bloody Polish revolt under W.
Korfanty, the Paris — Conference of Ambassa-
dors decided to partition the territory between
Germany and Poland. The plebiscite on the
— Saar Territory of February 13, 1935, organized
and controlled by the League of Nations, led to
its incorporation into Germany.

Arts. 49 to 51 of the Treaty of Saint-Germain
called for a plebiscite on the Klagenfurt area. The
voting on the southern area was held on October
10, 1920 and brought a clear majority in favour of
Austria, so that the consequent voting in the
northern area became redundant. The plebiscite
at Oedenburg (Sopron) resulted in a small major-
ity for Hungary, and the entire territory was
assigned to Hungary without partition.

The Peace Treaty of Sévres contained a provi-
sion on plebiscite (Art. 64 on Kurdistan) but this
provision was not carried over by the subsequent
—> Lausanne Peace Treaty of 1923. The Treaty of
Sevres between Greece and Italy of 1920 con-
tained in Art. 2 a conditional provision on a
plebiscite with regard to Rhodes.

The Treaty between Great Britain and the Irish
Free State of December 6, 1921 provided in Art.
12 that if the Parliament of Northern Ireland
should not vote in favour of inclusion into the
Irish Free State, the boundary between the two
areas should be determined by a Committee in
accordance “with the wishes of the inhabi-
tants....” Again, — consultation of the inhabi-
tants never took place.

There were two further demands for plebiscites
put forward by the governments of Sweden and
Turkey. The first concerned the — Aaland Is-
lands, the second the boundary between Turkey
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and Iraq and involving the oil-fields of Mossul. In
the first case a commission of jurists appointed by
the League of Nations denied the — domestic
jurisdiction claimed by Finland, but a subsequent
commission of inquiry pronounced itself in favour
on Finnish sovereignty. The latter case was de-
cided on a treaty basis.

Two abortive attempts of “‘spontaneous plebi-
scites” were held in the Austrian provinces of
Tyrol (April 24, 1921; 145302 votes in favour of
union with Germany, 1805 against) and Salzburg
(May 29, 1921; 103000 votes in favour, 800
against). The union was prevented by British and
French opposition based on Arts. 80 of the Ver-
sailles Peace Treaty and 88 of the Treaty of
Saint-Germain.

Bills adopted by the Philippine legislature in
1925 and 1926 to hold a plebiscite on the wishes
of the population for independence were vetoed
by United States President Coolidge.

After the incorporation of — Austria into Ger-
many in 1938 a consultation of both the popula-
tion of former Austria and of Germany seeking
their ex post approval of the “reintegration” of
Austria took place (99.7 per cent affirmative
votes in Austria and 99.02 per cent in Germany).
Other territorial changes before 1945, such as the
— annexation of the -» Baltic States by the
Soviet Union, were not accompanied by even
those pseudo-approvals of the population con-
cerned. The mock elections there could not be
regarded as approbation of the Soviet occupation,
because the voters were called upon to vote for
candidates for the new parliament and not to
express their opinion with regard to a future
merger with the Soviet Union.

(c) 19451982

The — Atlantic Charter (1941) had already
provided that no territorial change should take
place without the consent of the population con-
cerned and that all peoples should have the right
to determine their governmental structure. In the
United Nations Conference on International
Organizations (UNCIO) emphasis was made on
consultation of the people. In 1952 — United
Nations General Assembly Resolution 637(VII)
referred to “. .. the wishes of the peoples being
ascertained through plebiscite or other recognized
democratic means”. The first plebiscite envisaged
by a resolution of the United Nations Commission

PLEBISCITE

for India and Pakistan (January 5, 1949) on Jam-
mu and Kashmir was never implemented. Plebi-
scites were also proposed for the former Italian
colonies (— Colonies and Colonial Régime) of
-> Eritrea and Somaliland in 1949.

The first plebiscite under the supervision of the
UN Plebiscite Commissioner took place on May
9, 1956 with regard to British Togoland (GA Res.
944(X)) and brought a majority in favour of a
merger with the Gold Coast (now Ghana). It was
followed by two plebiscites on British Cameroons
on November 7, 1959 and February 11/12, 1961
(Res. 1350(XII) and 1473(XIV)) in which the
northern part voted for union with Nigeria and
the southern for integration into the United Re-
public of Cameroon. The fourth plebiscite was
held in Western Samoa on May 9, 1961 (Res.
1569(XV)) in which an overwhelming majority
voted in favour of independence and the adoption
of a new constitution. On September 18 and 25,
1961 a referendum in Rwanda-Burundi (Res.
1579(XV) and 1605(XV)) produced a majority in
favour of independence and the maintenance of a
monarchy, and on September 11, 1968 a 63.1 per
cent majority in Spanish Guinea voted for a con-
stitution granting independence. The plebiscite
held in West Irian in June 1969 (by virtue of the
1962 Indonesian-Dutch Agreement) was observed
solely by a UN representative. Here the ‘“one
man one vote” rule was applied only in the capital
Dili, whereas in the rest of the country repre-
sentation on consensus and consent (collective
consultation/musjawarah) was exercised, by which
tribal chiefs and kings as well as religious groups
and others formed the voting body; as a result of
the vote, West Irian remained a part of Indone-
sia. On June 17, 1975 a plebiscite in the Mariana
Islands District of the United States Trust Terri-
tory of the Pacific Islands (— United Nations
Trusteeship System; — Strategic Areas) was con-
ducted by the United Nations and produced a
78.8 per cent majority in favour of becoming a
commonwealth of the United States (— Pacific
Islands). In 1967 the United Nations refused to
endorse the results of the 1967 plebiscite con-
ducted by France in French Somaliland (GA Res.
2356(XXII)) in which 60 per cent of the votes
were in favour of maintaining colonial rule and a
UN sponsored plebiscite there on May 8, 1977
produced a 98.7 per cent majority in favour of
independence. On July 12, 1978 a plebiscite took
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place under UN observation in the Caroline and
Marshall Islands, after which separate constitu-
tions were accepted by the population.

In various other territories plebiscites were
demanded within the framework of the United
Nations: e.g. Spain was unsuccessfully invited to
hold a referendum on the Spanish Sahara (GA
Res. 2229(XXI) to 2711(XXV)), and a resolution
of the — Organization of African Unity calling
for a referendum in Western Sahara was rejected
by the Polisario upon the grounds that
the population had already achieved self-
determination through that body.

3. Legal Problems
(a) Territorial application, delimitation of zones

While in most plebiscites the population of a
distinct area is asked to decide between two or
more alternatives for its territory, in some cases
the territory in question has been divided into two
or more zones, in accordance with the national
origin of the predominant local population. This
leads consequently to a partition between two
States. In other plebiscites such territorial division
is not provided for but is rather the subsequent
decision, made pursuant to the result of the
plebiscite, by an international organ (League of
Nations in Upper Silesia) or by the administering
power (France with regard to the Island of
Mayotte). In the case of the plebiscite in British
Cameroons, votes were counted in two sections
and showed different results: taken as a whole,
the territory favoured a union with the Republic
of Cameroon by a clear majority. In the 1968
plebiscite Spanish Guinea was taken as a unit, but
in Fernando Poo a clear majority voted for
separation from the mainland Rio Muni. The
United Nations here tended to apply the principle
of — territorial integrity whereas in Micronesia,
the Gilbert and Ellice Islands (a single colony)
separated with the approval of the United Nations
and Ellice Islands later became independent as
Tuvalu. In the case of — Cyprus, Turkey has
argued that this island is a continuation of the
Anatolian Peninsula and the votes of the Turks of
the mainland should therefore also be taken into
account in a plebiscite.

(b) Personal application, composition of the
voters

As a rule, the entire population of a territory is
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admitted to a plebiscite on a ‘“‘one man one vote”
basis; only on rare occasions have voters from
only one nationality (Greek in Cyprus 1950), or a
select representative body (West Irian 1969) been

called to the polls. In such cases the results may
lead to a distortion of the will of the entire

population concerned. The territorial delimitation
of an area for a plebiscite, taken together with the
admission to the polls, may substantially influence
the outcome of such a referendum, e.g. in cases
where a disputed area with a compact indigenous
population is artificially enlarged by adding to it,
for plebiscite purposes, parts of other territory
containing a majority of nationals of the State
concerned.

If a plebiscite envisages territorial separation,
the continued integrity of already existing territo-
rial units may be as much a value to be protected
as is the will of the indigenous population, but
in the United Nations the principle of self-
determination has been watered down to a strict
demand of immediate decolonization—taken as
equivalent to abolition of white or overseas colo-
nial rule. Any vote in favour of continued depen-
dent status has simply been disregarded. Nor has
the viability of future independent territorial units
always been given due consideration (e.g. Tuvalu
with 6000 inhabitants and 36 km?).

The acceptance by the vast majority in the
United Nations of the “collective consultation” in
West Irian, adopting the territorial integrity claim
of Indonesia, again shows a clear departure from
generally accepted democratic patterns. The dic-
tum of the UN representative that . . . an act of
free choice has taken place in West Irian” should
also in the future not be left undisputed.

(c) The binding nature of results and control of
plebiscites

If plebiscites are held as a result of an interna-
tional agreement, their outcome is binding
upon the parties by virtue of treaty obligations
(— Pacta sunt servanda). If they are organized
solely by one State under its municipal law, but
announced internationally, they may become
binding owing to the principle of — estoppel
(— Unilateral Acts in International Law) if it is
clear that international effects were intended and
the plebiscite was not designated to be a mere
consultation of the population. If plebiscites are
conducted by the UN, the States concerned have



438

as a rule committed themselves to accept the
results by agreement with the United Nations. It
seems inconceivable that a referendum could be
organized against the will of the territorial
sovereign. The United Nations has recognized
results of plebiscites which clearly favoured decol-
onization (e.g. Algeria 1962), but has rejected
votes in favour of the maintenance of any depen-
dant status (in British Cameroons (northern part)
1959, Gibraltar 1967, French Somaliland 1967,
Island of Mayotte 1974 and 1976). This attitude
corresponds to the general trend within the
United Nations but is .a distortion of the proper
aim of a plebiscite —the investigation of the
genuine will of the population.

International control of a plebiscite conducted
under municipal law has the advantage of a pre-
sumption of the correctness of the procedure.
Only Soviet writers see such international control
as the replacement of State authorities by an
international commission of representatives of im-
perialist powers (— Socialist Conceptions of In-
ternational Law).

|
4. Conclusions, Policy Considerations

A right to plebiscite exists only with regard to
territorial changes between existing States. In the
context of self-determination, the few cases where
the population of a distinct territory was asked to
express its will concerning a future sovereign do
not justify the assertion that contemporary inter-
national law demands the consent of the popula-
tion to every territorial change.

Judging from the fact that plebiscites were
deemed necessary mainly to protect the interests
of people during the — dismemberment of multi-
national and, subsequently, colonial empires, it
may appear that with the independence of the last
— non-self-governing territories they have lost
their importance and should be regarded only as
historical institutions.

However, it seems that colonialism or ‘‘alien”
domination is not necessarily white, western or
European, and certain people may be more suspi-
cious of their immediate neighbours than of their
more distant ‘““colonial” rulers. As a result of the
drawing of decolonization — boundaries in Africa
(— Boundary Disputes in Africa) largely in
accordance with pre-existing colonial borders, ter-
ritorial change there may cause difficulties, and
existing disputes (e.g. Somaliland, Western
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Sahara) indicate the existence of many unsolved
problems. Plebiscites would be an appropriate
tool to examine the genuine will of peoples with
regard to their adhesion to particular States or to
their wish to establish an independent State. The
United Nations should encourage more States to
make use of this instrument rather than claim
domestic jurisdiction even in cases where dissent
of a part of their population is obvious and ter-
ritorial changes could possibly lead not only to a
just solution for such people, but also to im-
proved security in politically unstable areas.
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POPULATION, EXPULSION
AND TRANSFER

1. Notion

“Population” as used in this article refers to
ethnic or religious groups of at least several
thousand individuals, established over 'a long
period of time in a particular area. The special
legal issues affecting — migration movements,
in particular — migrant workers or individual
— aliens (— Aliens, Expulsion and Deportation)
are beyond the scope of this essay; so too are
— denationalization and forced exile, since these
measures affect individuals or groups but seldom
populations. Questions of — forced resettle-
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ment -concern involuntary displacements within
the — jurisdiction of a State (— Territorial
Sovereignty) and not transfrontier movements.
This article focuses on unilateral expulsions and
on internationally agread transfers of populations
across international — boundaries or jurisdiction-
al frontiers.

2. Historical Evolution of Legal Rules

The right of a population not to be expelled
from its homeland is so fundamental that until
after World War II it was not deemed necessary
to codify it in a formal manner. In a sense, this
right fell within the realm of — natural law and
ethics.

The Hague Regulations annexed to Convention
IV on the Laws and Customs of War on Land of
1907 (— Hague Peace Conferences of 1899 and
1907) do not refer to the question of coliective
expulsions, because at the beginning of this cen-
tury the practice was regarded as having fallen
into abeyance. Yet, following World War I
numerous population transfers took place, pri-
marily in the Balkans (cf. — Balkan Wars (1912/
1913)). In a Convention on Reciprocal Voluntary
Emigration signed on November 27, 1919 at the
same time as the — Neuilly Peace Treaty the
Governments of Greece and Bulgaria agreed
upon an exchange of — minorities on a voluntary
basis (see also — Greco-Bulgarian ‘“Communi-
ties” (Advisory Opinion)). The first large-scale,
compulsory population exchange followed in 1923
under the — Lausanne Peace Treaty and the
Greco-Turkish agreement on the exchange of
minorities of January 30, 1923, pursuant to which
one and one half million ethnic Greeks of Turkish
— nationality were forced to leave Asia Minor
(or, having fled during the war of 1922, were
prevented from returning to their homes) and to
settle in Greece, while some 400000 ethnic Turks
of Greek nationality were required to leave
Greece and settle in Turkey. British Foreign
Minister Lord Curzon, who participated in the
Lausanne Conference, warned of the dire con-
sequences that would follow the establishment of
a legal precedent for forcible transfers of popula-
tions. The Lausanne Treaty provided for a
— mixed commission of members representing
Greece, Turkey and the Council of the — League
of Nations to supervise the exchange of popula-
tion and liquidation of property. Whereas the
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exchange of persons was carried out speedily, the
settlement of property matters proved unwork-
able, so that finally all accounts were liqui-
dated by a — lump sum arrangement (see also
— Exchange of Greek and Turkish Populations
(Advisory Opinion)).

Several population transfers pursuant to bilater-
al treaties with a clause on — option of national-
ity occurred after the outbreak of World War II.
Following a speech to the Reichstag on October
6, 1939 announcing “‘a new order of ethnographic-
al conditions . . . a resettlement of nationalities in
such a manner that the process ultimately results
in the obtaining of better dividing lines”, Hitler
summoned millions of Volksdeutsche (ethnic Ger-
mans living in neighbouring States) to return to
Germany (Heim ins Reich). On October 15, 1939
the Reich concluded an agreement with Estonia
involving the transfer of 12900 “‘splinters of the
German nationality”, followed on October 21,
1939 by an agreement with Italy involving 185365
South Tyrolians (— South Tyrol), on October 30,
1939 by an agreement with Latvia involving 48 600
Baltic Germans, on November 3, 1939 by an
agreement with the Soviet Union involving
128000 Germans from Volhynia and East Gali-
cia, and by other agreements. Since the
—> repatriations were to be voluntary, many of
the Baltic Germans opted to stay in their host
countries; only after the Soviet Union in-
vaded and annexed the — Baltic States
(— Annexation), did the majority of the remain-
ing 70000 ethnic Germans decide that they would
rather be transferred to Germany. A new transfer
treaty with option clause was negotiated on Janu-
ary 10, 1941, this time between the Reich and the
Soviet Union, barely five months before Hitler’s
invasion. Meanwhile the majority of the Germans
of South Tyrol declined to opt for transfer to the
Reich; this explains why today there is still a large
but well integrated German-speaking minority in
Northern Italy. S

Different from these optional transfers of
population were the forced resettlements that Hit-
ler imposed on millions of non-Germarns during
the war. Among the victims were over 100000
Frenchmen who were expelled from Alsace-
Lorraine (— Occupation, Belligerent) into Vichy
France, and over one million Poles who were
deported from the western parts of occupied Po-
land (Warthegau) into the so-called General-
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gouvernement. These specific acts were included
in Count 3, section J and Count 4, section A of
the indictment of the — Nuremberg Trials. Such
deportations were defined to constitute — war
crimes and — crimes against humanity pursuant
to Art. 6(b) and (c) of the Charter of the Interna-
tional Military Tribunal. Several of the accused
were found guilty of having committed this crime
of mass deportation.

In the period after World War I population
expulsions have taken place in many parts of the
world, particularly in Africa. In November and
December 1969 some 200000 African aliens were
forced to leave Ghana under conditions of panic.
In August 1972 President Idi Amin of Uganda
announced that all Asians residing in Uganda who
were not of Ugandan nationality would have to
leave the country within 90 days, “because they
are sabotaging the economy”. Some 50000 per-
sons were affected, over 27000 of whom were
admitted to the United Kingdom (— British
Commonwealth, Subjects and Nationality Rules),
while the remaining were resettled in many re-
ceiving States thanks to the intercession of the
United Nations High Commissioner for Refugees
(— Refugees, United Nations High Commission-
er). Those Asians not holding British — passports
were provided with travel documents issued by
the International Committee of the — Red
Cross.

In March of 1976 the Government of Libya
expelled over 20000 Egyptians and confiscated
their property (— Aliens, Property). In July and
August of 1978 some 6000 Benin nationals were
expelled from Gabon. In October 1982 some
80000 persons of Rwandese origin were driven
out from the south-western areas of Uganda,
most of them being expelled into Rwanda and the
remainder being moved to refugee settlements in
Uganda. During January and February of 1983 as
many as two million persons were expelled from
Nigeria into neighbouring States, including Gha-
na, on the grounds that they were “illegal immi-
grants”.

It appears that this type of “mass” expulsion,
defined in Art. 12(5) of the 1981 — African Char-

ter on Human and Peoples’ Rights (not yet in

force) as ‘“aimed at national, racial, ethnic or
religious groups” continues unabated (— Human
Rights, African Developments).
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3. Special Legal Problems

(a) Mass expulsion

Distinguished legal scholars argue that popula-
tion expulsions are necessarily incompatible with
modern international law, in particular with the
law of — human rights. Such transfers constitute
the most blatant violation of the right to — self-
determination, which many publicists consider to
be part of — jus cogens. The right to self-
determination was eloquently advocated by Presi-
dent Woodrow Wilson during World War 1
(— Wilson’s Fourteen Points), reaffirmed in the
— Atlantic Charter of August 14, 1941, in Arts. 1
and 55 of the — United Nations Charter, in Art.
1 of the International Covenant on Civil and
Political Rights (— Human Rights Covenants)
and in numerous resolutions of the —» United
Nations General Assembly. Prior to and insepar-
able from the right to self-determination is,
however, the right to one’s homeland, for before
a people can exercise the right to self-
determination in freely choosing a form of gov-
ernment or in seceding (— Secession) from
another State, they must first have the right to
live on their own soil. The right to self-
determination would have no meaning if it could
be frustrated by simply expelling the population
that claims it.

Although positive international law has not yet
codified this ‘“‘right to the homeland”, the exist-
ence of such a right can be deduced by
argumentum e contrario, since modern interna-
tional law proscribes population expulsions in
most instances. In wartime, Art. 49 of Geneva
Convention IV of 1949 (— Geneva Red Cross
Conventions and ‘Protocols) provides that “Indi-
vidual or mass forcible transfers...are prohi-
bited, regardless of their motive”. This provision
only allows the occupying power to undertake
“total or partial evacuation of a given area if the
security of the population or imperative military
reasons so demand . ... Persons thus evacuated
shall be transferred back to their homes as soon
as hostilities in the area in question have ceased”
(— Military Necessity).

In peacetime, there are numerous provisions
proscribing expulsions of both nationals and
aliens. Art. 3 of the 1963 Protocol No. 4 to the
— European Convention on Human Rights pro-
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vides: “No one shall be expelled, by means either
of an individual or of a collective measure, from
the territory of the State of which he is a nation-
al.” Art. 4 provides that “Collective expulsion of
aliens is prohibited”, Violations of these articles
can be brought before the — European Commis-
sion of Human Rights. Similarly, Art. 22(5) of the
1969 ~ American Convention on Human Rights
provides that no one can be expelled from the
territory of the State of wirch he is a national.

An international convention on the prevention
and punishment of the crime of mass expulsion
has been proposed, but there is little likelihood of
its being drafted or adopted in the near future.
Nor are there universal human rights instruments
in force which specifically prohibit population ex-
pulsions. Yet such practices would necessarily
violate numerous provisions of the Universal Dec-
laration of Human Rights (— Human Rights,
Universal Declaration (1948)), including Art. 3
(“Everyone has the right to life, liberty and secur-
ity of person”), Art. 5 (“No one shall be sub-
jected to...cruel, inhuman or degrading treat-
ment . ..”), Art. 9 (“No one shall be subjected to
arbitrary . . . exile””), Art. 12 (“No one shall be
subjected to arbitrary interference with his priva-
cy, family, home . . .”), and Art. 15 (“(1) Every-
one has the right to a nationality. (2) No one shall
be arbitrarily deprived of his nationality . . .””) as
well as the parallel provisions of the International
Covenant on Civil and Political Rights (Arts. 6, 7,
12, 13, 17). It must be incontrovertible that
population expulsions are not only draconian
measures with serious consequences for the
populations affected but also arbitrary acts which
are inevitably indiscriminate in their application,
and in practice are likely to have the additional
vice of being inspired by — racial or religious
discrimination.

In this connection regard should also be had to
the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide and to its
applicability in cases of mass expulsion which
cause, either deliberately or recklessly, a heavy
loss of life (— Genocide). Art. II of the Conven-
tion defines the crime of genocide to include acts
committed with the intent to destroy, in whole or
in part, a national, ethnic, racial or religious
group, by “causing serious bodily or mental harm
to members of the group” or ‘‘deliberately inflict-
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ing on the group conditions of life calculated to
bring about its physical destruction in whole or in
part”. It is certain that uprooting a population
from its homeland always causes grave psychic
trauma and may also lead to the physical destruc-
tion of part of the group.

But in judging the legality of population expul-
sions, it does not suffice to focus on the human
rights of the persons subject to expulsion and
on the — sovereignty of the expelling States.
Obviously, mass expulsions also affect the State
of destination. With regard to aliens, no State
is required to open its doors to unwanted
— immigration, and an expulsion into its territory
without its consent would constitute an
— internationally wrongful act; at the very least
the State would be entitled to close its frontiers
and to return the unauthorized aliens. On the
other hand, according to — customary interna-
tional law, a State is under an obligation to admit
its own nationals (see also Art. 6 of the Havana
Convention on the Status of Aliens of February
20, 1928 which provides: ““States are required to
receive their nationals expelled from foreign soil
who seek to enter their territory”, LNTS, Vol.
132, p. 307). But even in the case of nationals, it
is important from the legal and humanitarian
point of view to determine whether a receiving
State would be able to cope with a sudden influx
of large numbers of destitute people. If a mass
expulsion would lead to chaos and starvation, this
may entail a breach of the Genocide Convention.

(b) Internationally organized population transfers

In the light of the above considerations, it is
doubtful whether mass expulsions could be made
compatible with international law merely by an
international agreement or treaty made by the
interested parties to the detriment of the popula-
tion about to be expelled.

This is what occurred at the Potsdam Confer-
ence (July 17 to August 2, 1945; — Potsdam
Agreements on Germany), where the Allies au-
thorized the transfer of millions of Germans from
the German provinces East of the — Oder-Neisse
Line, from pre-war Poland, from Czechoslovakia
(primarily from the Sudetenland, which had been
annexed to Germany 1938 pursuant to the — Mu-
nich Agreement) and from Hungary. The Pro-
tocol of the Proceedings provided in part:



442

“The Three Governments, having considered
the question in all its aspects, recognize that the
transfer to Germany of German populations

...will have to be undertaken. They agree .

that any transfers that take place should be

effected in an orderly and humane manner”

(Section XIII (renumbered XII), Foreign Rela-

tions of the United States, the Conference of

Berlin (FRUS) Vol. 2, pp. 1495 and 1511).

Although the Western Allies had originally en-
visaged transfers on a much smaller scale and
under the supervision of a population transfers
commission responsible for making arrangements
for compensation payments and ensuring the
“orderly and humane” execution of the transfer,
these plans were thoroughly frustrated by events
at the end of the war, including the flight of part
of the population and the highly disorderly expul-
sions that actually started long before the Pots-
dam Conference. Thus, there was no population
transfers commission, no compensation, and the
loss of life resulting from the flight and expulsion
of a population of over 14 million was well in
excess of two million people.

While it may be theoretically possible that a
transfer of population could be internationally
supervised and carried out gradually, in an order-
ly manner, it would seem that a transfer which
is accompanied by atrocities and inhumanities
claiming a great number of victims would con-
stitute a serious violation of positive inter-
national law in the dimension of a crime against
humanity.

In a broader sense, it would appear that inter-
nationally authorized population transfers can
only be compatible with international law if these
transfers are carried out on a voluntary basis, e.g.
if the population by way of — plebiscite or option
of nationality consents to being transferred, and a
— minimum standard is observed with respect to
an orderly transfer and suitable compensation for
abandoned movable and non-movable property.
This was the majority view expressed at the 1952
Siena session of the — Institut de Droit Interna-
tional, which was partly devoted to the question
of the legality of mass population transfers. But
more fundamentally, and notwithstanding the
modalities of any given transfer, it is the principle
of compulsory population transfers itself that
appears as an anachronism and as incompatible

POPULATION, EXPULSION AND TRANSFER

with the fundamental human right to one’s home-
land.

(c) Right to return

In order to achieve a just settlement of
— refugee problems caused by mass expulsions,
the first and obvious solution would be to facili-
tate the voluntary repatriation of the victims. Art.
13(2) of the Universal Declaration of Human
Rights provides that ‘“Everyone has the right
... to return to his country”. Similarly, Art. 12(4)
of the International Covenant on Civil and Poli-
tical Rights states that “No one shall be arbitrarily
deprived of the right to enter his own country”.

It is significant that the drafters of these instru-
ments avoided the use of narrow terms such as
“nationals” and “‘State” but preferred the broad-
er terms “‘everyone” and ‘‘country’”, so as to
forestall any legalistic device designed to allow
the expulsion of certain inhabitants of a State and
then to prevent their return on the false grounds
that they are not nationals of the expelling State.

Although a right to return exists in theory,
recent experience shows that this right is not
being implemented in practice, as illustrated in
the case of more than one million Palestinian
refugees from the Arab-Israeli conflicts of 1948
and 1967 (— Palestine; — Israel and the Arab
States). The UN General Assembly has specifical-
ly affirmed the right of Palestinian refugees to
return, in numerous resolutions beginning with
Resolution 194(II1) of December 12, 1948, para-
graph 11 of which provides

“that the refugees wishing to return to their

homes and live at peace with their neighbours

should be permitted to do so at the earliest
practicable date, and that compensation should
be paid for the property of those choosing not
to return and for loss of or damage to property
which, under principles of international law or
in equity, should be made good by the govern-
ments or authorities responsible”.
This resolution also established a Conciliation
Commission for Palestine, composed of three
member States of the — United Nations (France,
Turkey and the United States), with broad pow-
ers to make arrangements for repatriation and
compensation. In view of the Commission’s
failure to persuade Israel to cooperate, the
General Assembly adopted Resolution 513(VI)
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on January 26, 1952 endorsing a programme
proposed by the — United Nations Relief and
Works Agency for Palestine Refugees in the Near
East, designed to expedite the reintegration of the
displaced Arabs into the economic life of the
area, without prejudicing, however, the repatria-
tion provisions of Resolution 194(III). This princi-
ple of repatriation was reaffirmed in General
Assembly Resolutions 2452 A(XXIII), 2535
B(XXIV), 2963 C and D (XXVII), 3005
(XXVII), 3089 C (XXVIII), 3236(XXIX), 3331 D
(XXIX), 3419 C (XXX), 33/28 A, 34/52 E and
35/13 E, in which the “right of all displaced
inhabitants to return to their homes or former
places of residence” is described as ‘“‘inalienable”’,
and most recently in Resolution 38/83 B of De-
cember 15, 1983. The United Nations Commis-
sion on Human Rights has also been seised with
this question and has affirmed the right to return
in its Resolutions No. 6 (XXIV) of February 27,
1968, No. 3 (XXVIII) of March 22, 1972, No. 6 A
(XXXI) of February 21, 1975, No. 1 A (XXXVI)
of February 13, 1980, No. 1983/1 A of February
15, 1083, and No. 1984/1 A of February 20, 1984
(see also — Israel: Status, Territory and Occu-

pied Territories; — Palestine Liberation Organ- -

ization).

The German refugees and expellees who
poured into the truncated Reich after World War
II (— Germany, Occupation after World War II)
have not been the subject of United Nations
resolutions recognizing their right to return, but
their representatives have repeatedly affirmed this
right, while at the same time renouncing the
— use of force to realize it. Obviously, their
return to East Prussia, Pomerania or Silesia
would be as difficult as the return of the Pales-
tinians to their homes, since the German pro-
vinces East of the Oder-Neisse Rivers have been
under Polish administration since 1945 pursuant
to Section IX B (renumbered VIII, FRUS p.
1491) of the Potsdam Protocol, and two genera-
tions of Polish citizens have been born there,
whose claim to these territories as their new
homeland also arises. There are conflicting in-
terests and conflicting rights, the balancing of
which must be undertaken in the name of peace.
Perhaps the current development toward greater
— interdependence in the world may eventually
lead to the increased permeability of national
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frontiers and allow the settlement
—> coexistence of these neighbours.

and

4. Evaluation

As a fundamental denial of the right to self-
determination and in the light of the Nuremberg
principles, the Genocide Convention and the de-
veloping body of human rights law, population
expulsions must be seen as incompatible with
modern international law. Yet, since mass expul-
sions have not ceased to occur, there appears to
be a need to further develop the pertinent law
and to devise better preventive machinery. An
international convention on the prevention and
punishment of the crime of mass expulsion would
probably not put an end to the practice of expul-
sion as an instrument of national policy, just as
the condemnation of the crime of aggressive war
has not ended — war (— Aggression). However,
by bringing population expulsions to the attention
of world public opinion, their incidence may de-
crease and to this extent a convention would be
well justified. Population ““transfers”, even if in-
ternationally authorized and supervised, should
not be judged differently from expulsions, unless
they are genuinely voluntary. But is the right to
one’s homeland ever relinquished voluntarily?
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PROSTITUTION see Traffic in Persons

PROTECTED PERSONS

1. Notion

Rights and interests of individuals are in princi-
ple subject to protection by national law and
— domestic jurisdiction. For humanitarian or
economic reasons, however, such rights and in-
terests may become a matter of international con-
cern. This is the case, for example, when nation-
als of one State fall under the territorial jurisdic-
tion of another State (— Jurisdiction of States;
—> Aliens), when such rights and interests are not
adequately protected if at all (— Human Rights)
or when persons in exceptional circumstances
need special protection, e.g. victims of — armed
conflicts. The protection of such rights and in-
terests is the objective of a great number of
customary as well as conventional legal rules
forming part of either universal or — regional
international law.

However, individuals, as a rule, have no legal
personality under public — international law
(— Individuals in International Law; — Subjects
of International Law), so that on an international
level they can neither claim nor enforce com-
pliance by States with the norms of international
law. To give effect nonetheless to their protection
within the realm of the law of nations, States and
in specific cases some international agencies (e.g.
the International Committee of the — Red Cross,
the — European Commission of Human Rights
or the — Inter-American Commission on Human
Rights) are entitled under certain conditions to
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grant protection to individuals against States fail-
ing to observe norms of international law. States
may protect their own nationals against foreign
States (— Diplomatic Protection) or, if diploma-
tic relations between the States concerned are
non-existent or have been suspended or inter-
rupted (— Diplomatic Relations, Establishment
and Severance), the State seeking redress for the
unlawful treatment of its nationals may authorize
another State to act on its behalf. This third State
is called the — protecting power. In fact, the
notion of protected persons as a specific legal
term has thus far been used exclusively in the
context of protection granted to persons who are
not nationals of the protecting State (— Na-
tionality).

There are two important branches of interna-
tional law today where the protection of indi-
viduals is generally assumed by legal persons
other than the State to which the protected per-
son owes allegiance: international humanitarian
law applicable in armed conflicts
(—> Humanitarian Law and Armed Conflict) and
the law of human rights. Yet the notion of pro-
tected persons, which plays an eminent role in
international humanitarian law, has hardly been
used in the language of human rights because the
law of human rights and humanitarian law are of
differing constructions. Human rights are in prin-
ciple the individual rights of all human beings,
whereas in the case of humanitarian law it is the
State which is entitled to the protection provided
for its nationals. The individual who claims his
human rights is therefore, strictly speaking, not a
protected person, although in practice, the two
legal fields frequently overlap (— Human Rights
and Humanitarian Law).

2. Historical Evolution
of Legal Rules

In some of the early capitulations granted by
Oriental Moslem rulers to European countries,
— consular jurisdiction, in principle restricted to
nationals of the consul’s home country, was ex-
tended to litigation between Christians generally,
effectively giving legal protection to nationals of
third States as well. Moreover, — concessions
made in the 16th century by the Ottoman sultans
to France and subsequently to England included
the right of the States to grant the protection of
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their flag to the ships of nationals of other Christ-
ian States (— Flag, Right to Fly). By the end of
the 18th century, European — consuls used to
offer their capitulatory protection not only to
non-Moslem Ottoman subjects but also to Mos-
lem employees of their consulate (— De facto
Subjects).

In the 19th and 20th centuries, colonial powers
and later those administering — mandates and
trust territories used to extend their diplomatic
protection to members of the indigenous popula-
tions of the dependent territories (— Indigenous
Populations, Protection; — United Nations Trus-
teeship System). Thus, for example, the inhabi-
tants of British — protectorates, protected States,
Indian native States and other dependent territor-
ies, although not altogether British subjects, were
recognized as ‘‘British protected persons”.

Apart from the system of capitulations and
colonial dependencies there have been, and still
are, other instances of protection by third States.
Not only small countries like — Andorra,
— Monaco, — Liechtenstein and — San Marino,
but also some medium-sized States with few di-
plomatic missions abroad have usually em-
powered other States to protect their nationals in
foreign countries.

During the 19th century another type of protec-
tion by third States took on growing significance.
In times of — war, neutral powers were charged
with the protection of nationals of one belligerent
in territories under the control of the other
(— Enemies and Enemy Subjects). Thus in 1870/
1871 the United States protected German nation-
als and interests in France, and in 1904/1905
France took care of Russian interests in Japan,
while the United States acted as Protecting Power
for Japanese nationals and interests in Russia.
The institution of Protecting} Power developed
further during the two World Wars. Among other
neutral countries Switzerland played an outstand-
ing role, being at times during World War II the
Protecting Power of 35 belligerent States. The
most important task of Protecting Powers in war-
time has been to supervise the correct application
of the Hague Regulations on Land Warfare
(— Hague Peace Conferences of 1899 and 1907)
and of the Geneva Conventions (— Geneva Red
Cross Conventions and Protocols).

After World War II, when the promotion of the
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respect for fundamental human rights had become
one of the main purposes of the ~» United Na-
tions, a new dimension was given to the protec-
tion of individuals by international law. The Uni-
versal Declaration of Human Rights (— Human
Rights, (1948)), the
— European Convention on Human Rights
(1950), the — Human Rights Covenants (1966),
the — American Convention on Human Rights
(1969) and the Banjul Charter (1981) for Africa
(— African Charter on Human and Peoples’
Rights) were milestones in the development of
human rights which have not only reinforced and
improved international standards for the treat-
ment of aliens but have for the first time also
provided for international protection of indi-
viduals against their own State.

Universal Declaration

3. Current Legal Situation

In time of peace when according to Art. 46 (or
Art. 45) of the — Vienna Convention on Di-
plomatic Relations (1961) one State transfers the
protection of its nationals residing in another
State to a third State, the right of the latter to
grant protection is limited in scope to the right of
the authorizing State. Thus, individual protection
can only be given to nationals of that State in
conformity with the rules concerning the national-
ity of claims. Further restrictionis may be deter-
mined by the actual mandate. Subject to those
limitations, the objectives and conditions of the
protection are defined by the principles of fun-
damental human rights and the legal standards
applicable to aliens.

It should also be mentioned here that apart
from the case of transfer of protection, States are
given by the Conventions on Human Rights con-
ditional access to the procedures therein pro-
vided, if another State bound by the respective
Convention has violated the human rights of its
own nationals or those of nationals of a third
State or even of — stateless persons. The respect
for human rights is due to all human beings.

In case of war the protection of nationals of one
belligerent who are under the control of the
opposing party is based on specific regulations
and provisions contained in the Geneva Red
Cross Conventions and Protocols and in the
Hague Regulations Respecting the Laws and Cus-
toms of War on Land. The overall objectives of
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international humanitarian law applicable in
armed conflicts lie in the principles of humanity
and in the respect for human dignity and for
inalienable fundamental rights. Victims of armed
conflicts are thus entitled to humane treatment
and to respect for human dignity as well as to a
minimum of human rights. The requirements of
these basic principles vary considerably according
to the needs of the victims in a specific situation.
The “humane treatment” of prisoners of war will
be different from that of civilians. The wounded
and sick will need medical care, whereas children
will be entitled to special respect and protection.
In addition, humanitarian law not only protects
the victims of armed conflicts themselves (direct
or original protection) but also those whose task
conststs in the care of the victims, like the medical
and religious personnel (indirect or derivative
protection).

Because of the differences between the kinds of
protection granted to various groups of protected
persons and in view of the fact that the protection
is limited to certain categories of individuals, ex-
cluding others, a clear definition of the most
important groups is indispensable. Accordingly,
there are, for example, definitions contained in
Protocol I to the Geneva Conventions of the
— wounded, sick and shipwrecked, of ‘medi-
cal and religious personnel (Art. 8), of
— combatants and — prisoners of war (Arts. 43
and 44) and of civilians and — civilian population
(Art. 50). Other categories of protected persons
need no definition, like — refugees and stateless
persons, women and children, journalists, inter-
nees (— Internment) or “persons whose liberty
has been restricted” (Protocol II, Art. 5).

~In some instances the legal status of protected
persons according to humanitarian law is con-
ditional on assignment and/or on compliance with
certain rules of conduct. Thus the privileged sta-
tus may also be forfeited. On the other hand,
such status may allow acts which would otherwise
constitute crimes. Combatants, for example, are
only recognized as such if they are members of
the armed forces of a party to a conflict (Protocol
I, Art. 43(2)). They have the right to participate
directly in hostilities. But for the sake of the
protection of civilians they have to. be recogniz-
able as combatants. If they fail in this they may
lose their right to be prisoners of war (Art. 44(3)
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and (4)). Medical personnel have to be assigned,
by a party to the conflict, exclusively to medical
purposes (Art. 8(c)) and religious personnel must
be exclusively engaged in the work of their minis-

“try and attached either to the armed forces or to

authorized medical units or transports (Art. 8(d)).

4. Special Legal Problems

Recent developments in humanitarian law have
brought about important changes in the require-

* ments for the status of combatant and prisoner of

war. Because of the recognition of guerrilla war-
fare as a legitimate means of conducting hostili-
ties, the time-honoured obligation of combatants
to distinguish themselves clearly and un-
equivocally from civilians has been curtailed to
the detriment of the civilian population
(— Guerrilla Forces). A clear distinction between
the two categories used to be an important stip-
ulation for the protection of civilians. Some milit-
ary experts consider these new provisions of Pro-
tocol T (Art. 44(3)) as-a major obstacle to the
orderly conduct of hostilities.

‘The denial of combatant and prisoner of war
status to — mercenaries (Protocol I, Art. 47)
constitutes another disputed innovation which is
in clear contradiction to the fundamental principle
of non-discrimination so far unquestioned in in-
ternational humanitarian law.

Recent tendencies in State practice and in legal
doctrlme view the two branches of international
law, human rights and international humanitarian
law, as belonging together and forming one family
of legal rules which serve one common goal: the
overall protection of human dignity, justice and
fundamental human rights in time of peace as well
as in cases of armed conflicts. The fundamental
guarantees provided in the Additional Protocols
of 1977 (Protocol I, Art. 75, Protocol II, Art. 4),
which are also applicable to the belligerent’s own
nationals, constitute but one example supporting
that legal conception. However, this approach is
not yet generally accepted.

5. Evaluation

The development of the protection of the indi-
vidual by international law has made remarkable
progress in the last few decades. A great number
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of conventions and other legal instruments con-

siderably improving the situation of the individual
have been adopted both in the field of human
rights and in the field of international humani-
tarian law. Humanitarian law in particular has
grown rapidly into a vast conglomerate of casuis-
tic legal provisions; in some instances the protec-
tion demanded goes far beyond what would be
realistic and practicable from a military comman-
der’s point of view. This is, of course, one of the
many reasons for the notorious gap between the
rules of law and their practical application; a
similar gap exists in the field of human rights. In
the interests of the individuals protected, an early
elimination of present reluctance in the applica-
tion of those rules is much to be desired.
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RACIAL AND RELIGIOUS
DISCRIMINATION

1. Notion

(a) Introduction

Religious and racial prejudices are phenomena
as old as the history of mankind. Ethnocentrism
and also the feeling of superiority with respect to
other races and religions have frequently been
created by conflicts with such groups. It cannot be
proved, however, that these phenomena are re-
stricted to primitive cultures. The history of words
such as barbaros (foreign) in the Greek world
indicate the contrary.

For many centuries the major cause of group
conflicts was religious differentiation, along with
ethnic and national considerations. Racial dif-
ferentiation only surpassed it with the develop-
ment of pseudo-scientific “‘racial” theories in the
middle of the 19th century (J.A. Gobineau, H.S.
Chamberlain, Doctrines of an Aryan “Herren-
volk™). o

Frequently religious and racial intolerance coin-
cided. Common religions have in many cases pre-
vented ethnic differentiations from becoming visi-
ble. On the other hand cases are noted where
religious differentiations separated ethnic groups
of the same stock (e.g. Jews and Arabs).

In many early — peace treaties terminating
wars which had a religious connotation, clauses
regarding the treatment of the adherents of a
certain religion may be found (— Westphalia,
Peace of (1648)). Less common are clauses re-
garding racial discrimination. An example of the
latter is the prohibition of — slavery in the Final
Act of the — Vienna Congress (1815).

(b) Concepts

Present international law regulates the two
forms of discrimination with different intensity. In
the relevant deciaration on religious discrimina-
tion (see infra) no definition of ‘“‘religion” or
“belief” is given owing to the difficulty in includ-
ing atheist or non-theist beliefs. The definition of
“race” in Art. 1 of the 1965 “Racial Convention”
(for full title see Section 2(b) infra) is binding in
character and avoids any doctrinal approach in
the sense of para. 6 of the — preamble that “any
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doctrine of superiority based on racial differentia-
tion is scientifically false, morally condemnable,
socially unjust and dangerous”. ““Race” according
to this definition is not a biological concept but
comprises, besides colour, ‘“descent, or national
or ethnic origin” (Art. 1), i.e. differentiations of
cultural and historic connotations. The criteria of
“national or ethnic origin” present the same diffi-
culties as the term “people”. Are tribes, castes
and similar social groups included? The question
is controversial.

2. Historic Evolution of Legal Rules

(a) After World War I

Prohibition of racial and religious discrimina-
tion (— Discrimination against Individuals and
Groups) appear in the instruments protecting
— minorities in the period after World War 1.
Life and liberty, civil and political rights were to
be guaranteed without distinction of race and
religion (Arts. 2 and 7 of the Treaty between the
Allied Powers and Poland, June 28, 1919, CTS,
Vol. 225, p. 412; see also Agreement on the
—> Mandate on — Palestine, July 24, 1922,
LNTS, Vol. 43 (1926) p. 42). In the Declaration
of International Human Rights, accepted by the
—> Institut de Droit International of October 12,
1929 (AnnIDI, Vol. 35 I (1929) p. 298) this ban
was extended to the guarantee of nationality,
property and other private rights (Arts. 1, 4 to 6);
it was added that equality must be effective and
not merely nominal, and must exclude any direct
or indirect discrimination (Art. 5). General
machinery for the elimination of discrimination
had yet to be established; this explains why no
initiative against the racial measures of national-
socialist Germany against Jews and other ‘“‘non-
Aryans” was taken before the organs of the
— League of Nations (se¢ however the case of F.
Bernheim before the League Council, May/June
1933, Ermacora, p. 427).

(b) After World War 11

The elimination of distinctions based upon race
and religion is recited four times in the — United
Nations Charter (Arts. 1(3), 13(1)(b), 55(c) -and
76(c)) as one of the purposes of the Organization
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in connection with the promotion of — human
rights. The — International Court of Justice has
interpreted these provisions as constituting bind-
ing obligations mainly regarding racial discrimina-
tion (ICJ Reports (1971) p. 57; — South West
Africa/Namibia (Advisory Opinions and Judg-
ments)).

These Charter provisions have been im-
plemented by different methods. On the one hand
the general instruments for the protection of
human rights elaborated and accepted by the
— United Nations contain clauses on racial and
religious discrimination. The history begins with
the Universal Declaration on Human Rights
(— Human Rights, Universal Declaration (1948))
which prohibits such discrimination as would con-
travene ‘‘the rights and freedoms set forth in this
Declaration” (Art. 2) without prohibiting discri-
mination in other fields. The — Human Rights
Covenants of 1966 (Art. 2) follow the same pat-
tern.

On the other hand, the United Nations early
developed the remarkable activity of enacting
special conventions in the field of racial discri-
mination. Indeed, there has been criticism that
“instead of an Organization concerned with re-
spect for all human rights everywhere, we have
one almost wholly preoccupied with racial discri-
mination” (L.M. Goodrich, E. Hambro and A.E.
Simons, Charter of the United Nations (3rd ed.
1969) p. 17). The first result was the Convention
on the Prevention and Punishment of the Crime
of Genocide of 1948 (UNTS, Vol. 78, p. 277;
— Genocide), an immediate response to the
racialist atrocities committed during World War Il
by the Axis Powers. The incentive for further
implementation of the relevant Charter provisions
emerged partially from another source: a link
between the 1965 Racial Convention and
— decolonization ' is undeniable (cf. GA Res.
2106(XX) by which the Convention was adopted
and Res. 2547(XXIV) on southern Africa). The
emergence of a great number of new States
(— New States and International Law) and their
active interest in racial equality has certainly
accelerated not only the adoption of the Interna-
tional Convention on the Elimination of all Forms
of Racial Discrimination on December 21, 1965
(following the Declaration on the Elimination of

"all Forms of Ragial Discrimination. of November

o
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20, 1963; GA Res. 1904(XVIII)), but also its
entry into force in January 1969, seven vyears
before that of the Human Rights Covenants, and
its great number of ratifications — 124 by August
1984 - including all permanent members of the
— United Nations Security Council except the
United States. The main organ created by this
Convention (Art. 8), the Committee on the Eli-
mination of Racial Discrimination (CERD), is
composed of 18 independent experts and elected
by the States parties to the Convention for a
period of four years. It began work in January
1970 and by 1984 had presented 14 annual reports
to the — United Nations General Assembly.

In order to create an effective instrument
against measures such as — apartheid in South
Africa the General Assembly adopted an Interna-
tional Convention on the Suppression and Punish-
ment of the Crime of Apartheid (Res.
3068(XXVIII) of November 30, 1973, in force
since 1976). It was ratified only by Eastern and
Third World countries. States members of the
Western and Others Group objected to declaring
apartheid a — crime against humanity without
defining the term. It was also felt that in view of
the broad, all-inclusive provisions of the Racial
Convention of 1965, no new convention was
necessary.

Religious discrimination was not covered by
any of these instruments. In 1962 a decision had
been taken to draft separate instruments (a dec-
laration and a convention; see UN GA Res. 1780
and 1781(XVII)). The work took twenty years. It
was not easy to reach common ground between
atheistic countries and those adhering to a reli-
gious faith and between countries with quite dif-
ferent relationships between religious and State
authorities. Only after the intention to prepare a
legally binding convention had been abandoned -
a 1965 draft was rejected by the General Assem-
bly in 1967-was it finally possible to find a
— consensus for a Declaration on the Elimination
of All Forms of Intolerance and of Discrimination
Based on Religion or Belief of November 25,
1981 (UN GA Res. 36/55). In this Declaration an
attempt is made to define the legitimate forms of
religious activities (Art. 6) without adding much
to the relevant articles of the Human Rights
Covenants. It has been characterized as a com-
promise with weaknesses and lacunae, but affirm-
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ing at least that the “right to express one’s reli-
gious faith” is still “a dimension of human exist-
ence” (comment by the Observer for the Holy
See at the General Assembly’s 36th session, UN
Doc. A/C.3/36/SR. 32, para. 28).

— United Nations Specialized Agencies have
also been active in the field. Amongst other in-
struments of the — International Labour Orga-
nisation of a more general character, there should
be special mention of the Discrimination (Em-
ployment and Occupation) Convention (ILO
Convention No. 111) of June 25, 1958 (in force
June 15, 1960: UNTS, Vol. 362, p. 31) as well as
the — United Nations Educational, Scientific and
Cultural Organization’s Convention Against Dis-
crimination in Education, of December 14, 1960
(in force 1962: UNTS, Vol. 429, p. 93) together
with a Protocol instituting a Conciliation and
Good Offices Commission for the settlement of
disputes between States parties (in force 1968;
— Conciliation and Mediation; — Good Offices).
Greater importance has now been attached to the
Committee on Conventions and Recommenda-
tions (CR) instituted by the UNESCO Executive
Council in April 1978 (104/EX/Decision 3.3)
which is entrusted with the examination of com-
plaints in the field of competence of UNESCO
upon the basis of the Universal Declaration. On
November 27, 1978, UNESCO also adopted a
Declaration on Race and Racial Prejudice.

The instruments created by specialized agencies
cover racial as well as religious discrimination.
The same applies to the clauses prohibiting discri-
mination with regard to the enjoyment of rights
guaranteed in regional instruments for the protec-
tion of human rights: the — European Conven-
tion on Human Rights (1950), Art. 14; the
-~> American Convention on Human Rights
(1969), Art. 1; and the — African Charter on
Human and Peoples’ Rights (1981), Art. 2 (see
also — Human Rights, African Developments).

3. Current Legal Situation

(a) Competences and political measures

A complicated network of conventional obliga-
tions legally binding upon a varying number of
States and of resolutions of international organs
(— International Organizations, Resolutions)
have been created and developed by a great num-
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ber of inter-related régimes, sometimes lacking
the necessary coordination. In the United Nations
the political initiative rests with the General
Assembly and its Third Committee, with the
— United Nations Economic and Social Council
(ECOSOC) and with the Human Rights Commis-
sion and its subcommittees. Additional work has
been done by the specialized agencies and, not
least, by various regional organizations.

The UN Security Council made an important
contribution to the battle against racial discri-
mination by recommending a  weapons
— embargo against the racial régime of South
Africa (Res. 181 (1963); — Arms, Traffic in),
which has been renewed at different occasions in
the following years, albeit without imposing
— sanctions according to Chapter VII of the
Charter as requested by the General Assembly
(Res. 2054 A (XX), December 15, 1965). The
racial policy of the Republic of South Africa was
also the reason for the decision of the 29th Gener-
al Assembly that that State was not entitled to
participate in the session. Similar actions were
taken in the organs of specialized agencies — as at
the International Labour Conference of 1981 -
which went even further by requesting the suspen-
sion of all diplomatic, commercial and cultural
relations with racialist régimes.

(b) Implementation of human rights
instruments

Implementation is the task of various organs.
As far as clauses regarding racial or religious
discrimination are contained in general instru-
ments for the protection of human rights, refer-
ence must here be made to the pertinént organ-
izations and conventions. Most such clauses pro-
hibit discrimination only in connection with a
breach of the rights set forth in the instruments
and have no “independent existence” (Judgment
of the — European Court of Human Rights, July
23, 1968 (Belgian Linguistic Cases), Series A6, p.
33).

(c¢) Committee on the Elimination
of Racial Discrimination

The specific elimination of racial discrimination
in its broad sense is the task of the CERD, which
employs four different kinds of procedures: the
examination of periodic State reports (Art. 9 of
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the Convention); the settlement of disputes be-
tween States (Arts. 11 to 13); the consideration of
communications ‘from individuals and groups
which are victim of violations (Art. 14); and
finally the examination of reports and petitions
from trust and — non-self-governing territories
(Art. 15; — United Nations Trusteeship System).
Up to now only the procedures according to Arts.
9 and 15 have been of actual importance. No
State disputes have been referred to the CERD
and the Committee received the competence to
handle individual petitions — after ten States had
made the necessary special declarations —only in
1983.

The effectiveness of the first procedure has
been considerably increased since the practice was
introduced of inviting State representatives to be
present when the reports of their governments
were examined. A dialogue with the reporting
governments was established and considerable im-
provements in the internal legal order resulted
from this dialogue. For instance, more than half
of the States parties to the Convention have
amended their penal codes in order to be able to
punish racialist acts. Important improvements
also have been reached in the administrative field.
Conciliation procedures were established; in some
cases special commissioners for race relations,
working after the model of ombudsmen, were
nominated.

The Committee lacks the power to impose
direct sanctions in order to force member States
to accept its proposals. It has, however, the com-
petence to report directly to the General Assem-
bly and in many cases results were undeniable.
Frequently measures were apparently taken in
order to enable the reporting of positive achieve-
ments.

On the other hand, it cannot be denied that
certain weaknesses still exist. The sources of in-
formation regarding the situation in member
States are limited to the reports of the States
themselves, to official documents from the States
and from intergovernmental organizations. Ma-
terial from the mass media or from — non-
governmental organizations —such as — Amnesty
International — cannot be used. States with a free
opposition in.Parliament are more severely scruti-
nized than authoritarian States with a one-party
system. Though the Convention has been ratified
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by more States than any other convention con-
cluded under the auspices of the United Nations,
some States with grave racial problems, such as
the Republic of South Africa (— South African
Bantustan Policy), remain outside, as does the
United States.

4. Special Legal Problems

(@) In general

Apart from the drawbacks already mentioned
above, such as the scarcity of the information
available, the lack of the possibility to examine
conditions on the spot and of first hand informa-
tion, there are other problems of a legal charac-
ter.

(b) Racial discrimination (CERD)

The difficulty in interpreting the term ‘‘national
or ethnic origin” (Art. 1 of the Convention) has
already been mentioned above in section 1(b).

According to the Racial Discrimination Con-
vention (Art. 3) the obligation of States to eradi-
cate all practices of racial segregation and apar-
theid is limited to “territories under their jurisdic-
tion” (— Jurisdiction of States). On the other
hand the preamble recites as a goal (para. 10) “to
build an international community free from all
forms of racial segregation and racial discrimina-
tion”. The CERD has tried to solve this problem
by extending its competence to the requesting of
information regarding acts of foreign policy, such
as the maintenance of diplomatic and commercial
relations with racialist régimes (— Diplomatic
Relations, Establishment and Severance). Under
these circumstances it is up to the States whether
they decide to cooperate voluntarily or take a
formal position.

Racialist acts must be penalized “with due re-
gard to the principles embodied” in human rights
instruments (Art. 4). The relationship between
freedom of opinion and the suppression of racial-
ist propaganda is a genuine legal problem. It is
questionable whether a State is entitled to solve it
by reserving such decision to itself instead of
trying to find an objective solution based upon
the evaluation of legal values.

One of the main problems is the manner in
which racial prejudices can be overcome. The
Convention envisages punishment (Art. 4) and
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education (Art. 7). In the field of penal law
decisive progress has been achieved. In education
much remains to be done. Only few States have
introduced into their school curricula educational
measures regarding racial prejudice. The educa-
tional effect of conciliatory procedures has not yet
been sufficiently employed.

Human rights should not be nullified or im-
paired by discriminatory acts (Art. 5). It is not
certain whether the enumerated rights are as such
guaranteed by the Convention. In its practice, the
CERD has taken the position that it is entitled to
investigate whether and to what extent these
rights are respected in order to examine racial
elements for their non-recognition or undue
limitation. It has, however, sometimes met with
opposition from States which argue that the Com-
mittee is not competent to do so.

Not all States possess effective remedies against
acts of racial discrimination (Art. 6). In some a
wide discretionary power is given to officials when
individual claims against official acts are admit-
ted. The Committee does not accept this position.

Measures in the field of teaching, education,
culture and information are thoroughly examined
by the Committee.

(c) Sanctions for religious discrimination

No comparable international machinery is
available for the elimination of religious discri-
mination. It is, however, noteworthy that the
1981 Declaration provides that the rights and
freedoms set forth “shall be accorded in national
legislation in such a manner that everyone shall
be able to avail himself of such rights and free-
doms in practice” (Art. 7). This is at least an
appeal to member States to bear the necessary
remedies in mind, even if no sanction in the
technical sense exists.

5. Evaluation

A general political problem such as the elimina-
tion of racial or religious discrimination can be
only partially solved by non-political means. It is
certainly important to publicize the phenomenon
and to increase the consciousness of States as to
the task to be accomplished. In this regard much
has been achieved between States willing to
cooperate.

In an international order based upon the com-
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petence of sovereign States in their internal affairs
there is no satisfactory means available to oblige
those not ready to conform with this goal to
cooperate fully. An appeal to their international
prestige may have certain effects, but will not
ensure success in all situations.
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REFUGEES

1. Notion

The term “refugee” in the sociological sense
has been used for centuries, whenever and for
whatever reasons persons have been compelled to
leave their homes and to seek refuge elsewhere; it
is only in modern times, however, that the term
has acquired legal significance. Thus the term has
been used to define the competence, ratione per-
sonae, of international bodies dealing with ref-
ugee problems. It has likewise been used in inter-
national agreements relating to the status of per-
sons who have had to leave their home States in
order to take refuge in another country. Corres-
pondingly, the term appears in national legislation
regulating the status of refugees in a given coun-
try.

There does not exist a generally accepted de-
finition of the term “refugee”, the significance of
which varies in accordance with the intentions of
the States initiating international action on behalf
of refugees or, on the national level, according to
the intention of the legislator.

When under the auspices of the — League
of Nations a series of international bodies
(— Refugees, League of Nations Offices;
— Human Rights, Activities of Universal Organ-
izations) was created to deal with the refugees of
that time and a number of agreements were con-
cluded to regulate certain aspects of their legal
status, the term “refugee” was defined each time
in relation to a specific refugee problem. These
legal definitions related to the national or ethnic
origin of the group in question and the lack of
protection afforded by the government of their
country of origin. Such definitions were adopted
for Russian and Armenian refugees in the
Arrangements of July 5, 1922 (LNTS, Vol. 13, p.
237) and of May 12, 1926 (LNTS, Vol. 89, p. 47)
and for Assyrian, Assyro-Chaldean, Syrian, Kur-
dish and Turkish refugees in the Arrangement of
June 30, 1928 (LNTS, Vol. 89, p. 63). In the
Convention of August 10, 1938 (LNTS, Vol. 192,
p- 59) a similar definition was used for refugees
coming from Germany.

When the — United Nations started to take
action concerning refugees, there was general
agreement that the refugee problem should be
dealt with as a whole (— United Nations Relief
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and Rehabilitation Activities). Consequently the
definition contained in the Constitution of the
— International Refugee Organisation, while re-
ferring to specific groups of pre-war and war-time
refugeas, included a general clauge according to
which the term “refugee” was also to apply to
persons outside their home State who could not
or who, for valid reasons, were unwilling to avail
themselves of the protection of that State
(— Diplomatic Protection). This latter clause
foreshadowed the basic elements of the definition
of the term ‘“‘refugee’ included in the Statute of
the office of the United Nations High Commis-
sioner for Refugees (UNHCR) (UN GA Res.
428(V); — Refugees, United Nations High Com-
missioner) and the Convention relating to the
Status of Refugees of July 28, 1951 (UNTS, Vol.
189, p. 137) as extended by the Protocol relating
to the Status of Refugees of January 31, 1967
(UNTS. Vol. 606, p. 267). Both definitions are
very similar in terms and include any person who
is outside the State of his — nationality or, if he
has no nationality (— Stateless Persons), the
country of his former habitual residence, owing to
well-founded fear of being persecuted for reasons
of race, religion, nationality or political opinion
(— Discrimination  against Individuals and
Groups; — Racial and Religious Discrimination)
and is unable or, because of such fear, unwilling
to avail himself of the protection of the govern-
ment of the country of his nationality or, if he has
no nationality, to return to the country of his
former habitual residence.

This definition is now recognized on a world-
wide basis, and is also the model for national
legislation relating to refugee matters, including
admission for asylum (— Asylum, Territorial).

The definitions in the UNHCR Statute and in
the refugee instruments of 1951 and 1967 were
primarily conceived from the point of view of
regulating the status of refugees and of arranging
for their international protection. It was soon felt
by the international community, however, that
international action for refugees, and in particular
humanitarian assistance, must be extended in re-
fugee situations wherever they occur and indepen-
dently of whether or not the group concerned, or
every single member of that group are refugees
stricto sensu. Consequently, in a large number of
resolutions the — United Nations General
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Assembly has enabled the UNHCR to use his
— good offices in refugee situations not falling
strictly within his mandate. In dealing with the
activities of UNHCR, the General Assembly has
gince 1077 generally referred to ‘‘refugees and
displaced persons’”, the latter term meaning vic-
tims of man-made disasters who find themselves
in a refugee-like situation outside their home
countries (cf. also — Population, Expulsion and
Transfer).

The need for a widening of the definition of
refugee was particularly felt by the African States
which, on September 10, 1969, concluded a Con-’
vention under the auspices of the — Organization
for African Unity governing the specific aspects of
refugee problems in Africa (UNTS, Vol. 1001, p.
45; — Human Rights, African Developments).
The refugee definition in this Convention, while
retaining the general definition of the 1951
Refugee-Convention, provides in addition that

“[t}he term ‘Refugee’ shall also apply to every
person who, owing to external aggression,
occupation, foreign domination or events
seriously disturbing public order in either part
or the whole of his country of origin or
nationality, is compelled to leave his place of
habitual residence in order to seek refuge in
another place outside his country of origin or
nationality”.

This African definition is now increasingly used
outside the African continent to interpret the
term “‘refugees and displaced persons’ as used by
the UN General Assembly.

Although the term refugees is normally applied
to uprooted people outside their country of ori-
gin, it is sometimes also used in referring to the
so-called ‘“‘national refugees” or “internally dis-
placed persons”, i.e. persons who are living in a
refugee-like situation although they have ie-
mained within the internationally recognized b« t-
ders of their country or who, having left thow
home country, have taken refuge in another couii-
try which grants them the same status as their
own nationals. These ‘“‘refugees” can evidently
not be placed under international protection, but
there may be a need for international assistance.
Thus in various instances the General Assembly
has requested UNHCR to extend humanitarian
assistance in such situations.
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2. Historical Evolution of Legal Rules regarding
Refugees

Before the beginning of this century there were
no rules of — customary international law which
took into account the special difficulties confront-
ing refugees; nor did there exist any bilateral or
multilateral agreements to regulate their status.
Refugees were thus treated in accordance with
the national laws concerning — aliens, which
were conceived only for the protected alien who is
not bound to live abroad and may return home at
any time.

The need for international legal action concern-
ing refugees first found expression in 1{ e adoption
under the auspices of the League of'Nations of
various international instruments to define their
legal status. This was done in a series of multi-
lateral treaties (— Treaties, Multilateral) relating
to specific groups of refugees as they emerged.
The primary object of these instruments was to
create identity certificates for refugees, which
became known as “Nansen passports” (cf.
— Passports).

The first of the international instruments of
relevance to the legal status of refugees was the
Arrangement relating to the Legal Status of Rus-
sian and Armenian Refugees of June 30, 1928
(LNTS, Vol. 89, p. 53). It recommended inter alia
the extension of certain quasi-consular functions
to Russian and Armenian refugees by the repre-
sentatives of the League of Nations High Com-
missioner for Refugees. The first legally binding
treaty in the area was the Convention relating to
the International Status of Refugees of October
28, 1933 (LNTS, Vol. 159, p. 199), which became
a model for subsequent international instruments.
Besides regulating the issuance of refugee travel
documents, it dealt with a variety of matters
affecting the daily life of refugees such as personal
status, employment, social rights, education, ex-
emption from — reciprocity and expulsion. Since
the Convention of 1933 was limited in its applica-
tion to the then existing refugees, new instru-
ments were elaborated to cover the new waves of
refugees from Germany (Provisional Arrange-
ment concerning the Status of Refugees from
Germany of July 4, 1936 (LNTS, Vol. 171, p. 75)
and Convention concerning the Status of Ref-
ugees coming from Germany of February 10, 1938
(LNTS, Vol. 192, p. 59), extended on September
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14, 1939 to refugees from Austria (LNTS, Vol.
198, p. 141)).

Soon after the end of World War II the need
was felt for a truly universal and comprehensive
instrument on refugees. In 1947 the United Na-
tions Commission on Human Rights expressed
the wish that “early consideration be given by the
United Nations to the legal status of persons who
do not enjoy the protection of any Government as
regards their legal and social protection and their
documentation” (UN Doc. E/600; — Human
Rights).

The preparatory work within the United Na-
tions, undertaken mainly within the framework of
the — United Nations Economic and Social
Council (ECOSOC), resulted in the adoption on
July 28, 1951 of the Convention relating to the
Status of Refugees. Also called the “Magna Char-
ta of Refugees”, its purpose was to revise and
consolidate all previous international instruments
relating to the status of refugees and to regulate
that status in a more comprehensive manner than
had previously been done. While the personal
scope was limited to the refugee problems known
at the time of its adoption, its terms were later on
made applicable to all new refugee situations
(Protocol of January 31, 1967). The 1951 Conven-
tion defines the - minimum standard of treat-
ment of refugees by setting out the basic rights to
be granted to them in the country of refuge and
also lays down the duties of tefugees vis-a-vis that
country. As of May 1, 1985 there were 95 States
parties to the 1951 Convention and 94 States
parties to the 1967 Protocol.

3. Current Legal Situation

In setting out the basic rights of refugees, the
1951 Refugee Convention accords a variety of
treatments ranging from a “‘treatment as favour-
able as possible and, in any event, not less favour-
able than that accorded to aliens generally” (e.g.,
acquisition of property (— Aliens, Property),
self-employment and the practice of liberal pro-
fessions, housing and public education; Arts. 13,
18, 19, 21 and 22) to “the most favourable treat-
ment accorded to nationals of a foreign country”
(e.g., right of association, employment in general;
Arts. 15 and 17) and to “the same treatment as is
accorded to nationals” (e.g. elementary educa-
tion, public relief, as well as, subject to certain
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conditions, employment, labour and social secur-
ity legislation and regulations; Arts. 22 to 24). In
addition, the Convention confirms in favour of
refugees the principles of non-discrimination and
of freedom of religion; it exempts refugees from
the requirement of reciprocity and from excep-
tional measures taken against nationals of the
State of origin in time of war or other exceptional
circumstances and from the cautio judicatum sol-
vi, it provides that the personal status of the
refugee shall in principle be governed by the law
of the country of his domicile or residence; it
makes provision for protection against expulsion
and from forcible return to a country where he
has reason to fear persecution (principle of non-
refoulement) and it sets rules in respect of ad-
ministrative assistance, identity papers and travel
documents. In this latter respect a Schedule
attached to the Convention specifies the manner
in which the document is to be printed and the
legal consequences attaching to the issuance of
such documents. Finally, the Convention imposes
on States an obligation to cooperate with the
Office of the UNHCR in the exercise of its func-
tions and, in particular, to facilitate its duty of
supervising the application of the provisions of
the Convention.

Apart from the two principal universal instru-
ments of 1951 and 1967 relating to the status of
refugees, there exist a number of other interna-
tional instruments of relevance, such as the
Agreement relating to Refugee Seamen of
November 23, 1957 (UNTS, Vol. 506, p. 125) and
the Protocol thereto of June 11, 1973 (UNTS,
Vol. 965, p. 445), the Geneva Convention relative
to the Protection of Civilian Persons in Time of
War of August 12, 1949 and Protocol I Additional
to the 1949 Geneva Conventions of June 8, 1977
(— Geneva Red Cross Conventions and Pro-
tocols; — Humanitarian Law and Armed Con-
flict).

At the regional level there exists the Conven-
tion of the Organization of African Unity of
September 10, 1969 governing the specific aspects
of refugee problems in Africa which, apart from
recognizing the 1951 Refugee Convention as mod-
ified by the 1967 Protocol thereto as ‘‘the basic
and universal instrument relating to the status of
refugees”, contains provisions on asylum, prohibi-
tion of subversive activities, non-discrimination,
voluntary repatriation and travel documents. In
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Europe a number of instruments adopted within
the framework of the —» Council of Europe reg-
ulate the status of refugees or are of relevance to
the treatment of refugees. Of special importance
are the European Agreement of April 20, 1950 on
the Abolition of Visas for Refugees (ETS, No.
31), the European Convention of December 13,
1957 on Extradition (ETS, No. 24), the European
Convention on Social Security of December 14,
1972 (ETS, No. 78) and the European Agreement
relating to the Transfer of Responsibility for Re-
fugees of October 16, 1980 (ETS, No. 107).

Finally, when dealing with the legal status of
refugees regard should be had to the work of the
Executive Committee of the Programme of the
UNHCR, which from 1975 onwards has adopt-
ed a series of ‘“conclusions” reflecting the
— consensus of the 41 countries represented in
that Committee on matters such as asylum and
temporary refuge, non-refoulement, expulsion and
— extradition, voluntary — repatriation and
family reunion, travel of refugees and the protec-
tion of asylum seekers in large-scale refugee in-
fluxes.

4. Special Legal Problems

The most important legal problems concerning
refugees are directly or indirectly related to the
questions of asylum. In the absence of a universal
instrument on asylum —indeed there is not even a
generally accepted definition — there exists much
dispute on the obligations of States to receive
refugees (— Aliens, Admission) and the legal
consequences arising from the reception of ref-
ugees, be it for permanent asylum or merely on a
temporary basis. Further legal problems result
from the lack of generally accepted criteria for the
granting of asylum and the determination of re-
fugee status. This may lead to divergences in the
practice of States and to the existence of numer-
ous cases of refugees without an asylum country.
More recently, special legal questions have arisen
in connection with the rescue of asylum seekers in
distress at sea.

In view of the increasing number of serious
refugee situations throughout the world and their
effect on the political and economic stability of
countries and whole regions, initiatives have been
taken in the UN General Assembly for interna-
tional cooperation to avert new flows of refugees
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(in 1980 to 1982: UN GA Res. 35/124, 36/148,
37/121 and 37/186).

5. Evaluation

The refugee problems in the world have under-
gone considerable change during the present cen-
tury. While the refugees after World War I and
during the first years following World War II
were mainly European, today the refugee prob-
lem extends to all continents. In previous years
European countries of asylum were normally able
to meet the needs of refugees with only compara-
tively small-scale material assistance from the in-
ternational community. Today, the majority of
refugees are in — developing States and the re-
ceiving States cannot carry the heavy burden
without substantial international assistance. At
the same time there can be seen a growing reluct-
ance on the part of States affected by large-scale
refugee influxes to admit refugees on a permanent
basis, and even the granting of temporary refuge
is sometimes made dependant on concrete assur-
ances of burden-sharing by other States.

In the legal field, the two universal instruments
relating to the status of refugees have now been
ratified by States in all parts of the world and the
principle of non-refoulement of refugees is now
widely recognized as a general principle of inter-
national law. On the other hand, the international
community has not succeeded in having the con-
cept of asylum legally defined except on a region-
al level, mainly in Africa, Europe and Latin
America. More recently, efforts have been made
to develop a concept for the granting of tempor-
ary refuge, distinct from permanent asylum, and
to provide for a somewhat limited legal status of
refugees in cases of mass influxes. Within the
framework of the United Nations, initiatives have
been taken towards international cooperation to
deal with the root causes of refugee problems and
to avert new flows of refugees.
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RELIGIOUS DISCRIMINATION see Racial
and Religious Discrimination

REPATRIATION

1. Concept

Repatriation is understood primarily as the per-
sonal right of a — prisoner of war or civilian to
return to his country of — nationality under spe-
cific conditions laid down in the — Geneva Red
Cross Conventions and Protocols, in the Regula-
tions Respecting the Laws and Customs of War
on Land Annexed to the Fourth Hague Conven-
tion of 1907 (— Hague Peace Conferences of
1899 and 1907), in the — Human Rights Cove-
nants and other  — United Nations
— declarations and resolutions, as well as in
— customary international law. The option of
repatriation is bestowed upon the individual per-
sonally and not upon the country of origin or on
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the detaining power (— Individuals in Interna-
tional Law). Repatriation also entails the obliga-
tion of the Detaining Power to release eligible
persons and the duty of the country of origin to

receive its own nationals (— States, Fundamental
Rights and Duties; c¢f. — Aliens, Expulsion and

Deportation).

2. Prisoners of War

In an — armed conflict of international charac-
ter the whole of the Third Geneva Convention of
1949 Relative to the Treatment of Prisoners of
War (hereinafter Third Convention) and the
Hague Regulations apply. If hostilities do not
constitute an international — war, the parties are
only bound by the more general mandate of Art.
3 of the Third Convention and by customary
international law (— Humanitarian Law and
Armed Conflict; — War, Laws of).

(a) Repatriation during hostilities

Assuming that the Geneva Conventions apply
or that the belligerent powers regard them at least
as a source of authoritative guidelines, Arts. 109
to 117 of the Third Convention make provision
for the mandatory repatriation of ‘‘seriously
wounded and seriously sick prisoners” during hos-
tilities, i.e. before the termination of war (Art.
109, para. 1; — Wounded, Sick and Shipwreck-
ed), unless such prisoners refuse repatriation
(Art. 109, para. 3). Decisions with respect to
repatriation based on the state of health of prison-
ers of war are made by the medical authorities of
the detaining power or by mixed medical commis-
sions established upon the outbreak of hostilities
(Art. 112).

Although — reciprocity is not required, the
— Protecting Powers (Third Convention, Art. 8)
and/or the International Committee of the —» Red
Cross (ICRC, Art. 9) frequently try to organize
exchanges of sick and wounded prisoners. Parties
to a conflict may also endeavour to make arrange-
ments in neutral countries to accommodate there
certain categories of prisoners of war (Art. 110;
— Internment; — Neutrality, Concept and Gen-
eral Rules).

Able-bodied prisoners of war who have under-
gone a long period of captivity may also be re-
patriated or interned in a neutral country (Art.
109, para. 2); but only in few international armed
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conflicts has there been an agreement for the
repatriation of healthy prisoners of war prior
to the cessation of hostilities (e.g. during the
— Falkland Islands conflict of 1982 where 190
able-bodied Argentinians captured by the British

were repatriated). During the — Vietnam war,
however, the Government of North Vietnam on
four occasions decided to liberate token groups of
able-bodied American prisoners of war on parole.
They were released not to a Protecting Power or
to the ICRC, but to ad hoc American anti-war
groups.

After repatriation has been effected the most
important commitment to be observed is laid
down in Art. 117 of the Third Convention: “No
repatriated person may be employed on active
military service.”

(b) Repatriation after hostilities

An obligation of the detaining power to repatri-
ate prisoners of war was already part of custom-
ary international law when Art. 20 of the Hague
Regulations was adopted, stating: ““After the con-
clusion of peace, the repatriation of prisoners of
war shall be carried out as quickly as possible.”
This provision proved inadequate because a very
long time could elapse before the conclusion of
peace; hostilities could even end without any
— peace treaty at all. Whereas the — armistice
ending World War I dates from November 1918,
the — Versailles Peace Treaty was not signed
until June 28, 1919, Art. 214 of which stipulated:
“The repatriation of prisoners of war and in-
terned civilians shall take place as soon as possi-
ble after the coming into force of the present
Treaty . ..” (January 15, 1920, i.e. more than 14
months after the armistice). Art. 75 of the 1929
Geneva Convention relative to the Treatment of
Prisoners of War tried to expedite repatriation by
stipulating that “[w]hen belligerents conclude an
armistice convention, they shall normally cause to
be included therein provisions concerning the re-
patriation of prisoners of war”’. Nevertheless, for
belligerents like Germany and Japan, World War
II ended with unconditional — surrender and no
provisions concerning the repatriation of Axis
prisoners of war were included. Instead of being
released in the summer of 1945, millions of Ger-
man prisoners of war were kept in Allied captivity
for many years after Germany’s capitulation. In
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fact, thousands were not released by the Soviet
Union until 1955, ten years after the end of
hostilities.

Art. 118 of the Third Geneva Convention of
1949 was designed to prohibit this prolongation of
captivity and provides: ‘“Prisoners of war shall be
released and repatriated without delay after the
cessation of active hostilities.” Each detaining
power is bound to establish and execute without
delay a plan of repatriation including, if possible,
some order of priority. Thus, wounded and sick
prisoners who have not yet been released under
Art. 109 have the highest priority, followed by
able-bodied prisoners of war who have been in
captivity for the longest period.

3. Repatriation of Civilians

(a) During hostilities

Upon the outbreak of war States close their
frontiers and enemy nationals may be interned
because, in view of the system of compulsory
military service, every enemy national is a poten-
tial soldier (— Aliens; — Enemies and Enemy
Subjects). During World War II alien civil-
ians were interned in great numbers, but
— negotiations through diplomatic channels or
through the Protecting Powers made it possible
for some to be repatriated, often on the basis of
reciprocity. British and German women were the
first to be allowed to return home in 1940, fol-
lowed by French and German women returning
via Switzerland. In 1942 more than 2000 persons
were exchanged in this manner. Great Britain
also unilaterally granted permission to 28000
Italians from Abyssinia - women, children, old
people and the sick—to return to their home
country. 1500 civilians of American and Canadian
nationality were exchanged in Mormugao (Goa)
1943 against the same number of Japanese. In
1944 further exchanges took place between Ger-
many and the British Empire, involving some
1000 persons on either side. Repatriation of di-
plomatic and consular staffs of the belligerent
countries were also arranged between the major-
ity of the countries taking part in the war
(— Diplomatic Agents and Missions).

In order to expedite the departure of aliens in
time of war, the Fourth Geneva Convention of
1949 Relative to the Protection of Civilian Per-
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sons in Time of War (hereinafter Fourth Conven-
tion) now provides: “All protected persons who
may desire to leave the territory at the outset of,
or during a conflict, shall be entitled to do so,
unless their departure is contrary to the national
interests of the State” (Art. 35; — Civilian
Population, Protection).

An obligation to repatriate civilians during hos-
tilities also arises if during occupation and
out of —» military necessity evacuations out-
side the bounds of occupied territory occur
(— Occupation, Belligerent). Art. 49 of the
Fourth Convention stipulates: ‘“Persons thus
evacuated shall be transferred back to their
homes as soon as hostilities in the area in question
have ceased.”

(b) After hostilities

Art. 133 of the Fourth Convention provides
that “[ijnternment shall cease as soon as possible
after the close of hostilities.” Art. 134 further
provides that “[tlhe High Contracting Parties
shall endeavour, upon the close of hostilities or
occupation, to ensure the return of all internees
to their last place of residence, or to facilitate
their repatriation”.

Upon the conclusion of World War II there
were in Europe alone an estimated eight million
displaced nationals of the Allied powers, many of
whom had been voluntarily or involuntarily
brought to Germany to work in her war indus-
tries. The huge task of repatriating them was
undertaken by the Allied armies, which by the
end of September 1945 had repatriated some
seven million persons. Through special agreement
with the military authorities (— Military Govern-
ment; — Germany, Occupation after World War
II), the — United Nations Relief and Rehabilita-
tion Administration subsequently assumed the maj-
or responsibility for the displaced persons and
refugees, repatriating an additional 1047 282 per-
sons by June 1947. The — International Refugee
Organisation continued UNRRA'’s work and re-
patriated a total of 72834 refugees, and helped
resettle more than one million persons who re-
fused to return to their countries of origin.

After World War II the process of — de-
colonization brought major repatriations in its
wake, e.g. of some 250000 Dutchmen who left
Indonesia and returned to Holland from 1946



REPATRIATION

to 1957 (— Decolonization: Dutch Territories).
Other political upheavals and natural catastrophes
have also led to major refugee movements
throughout the world and to the phenognenon of
millions of destitute aliens living in refugee camps
in host countries neighbouring their homelands
(— Neighbour States). Humanitarian considera-
tions have led host countries to accept the inflow
of large numbers of refugees during periods of
crisis, without, however, granting them perma-
nent asylum (— Asylum, Territorial). Worldwide
organizations such as the ICRC and the Office of
the United Nations High Commissioner for Ref-
ugees (UNHCR; — Refugees, United Nations
High Commissioner) have cooperated with the
States concerned in seeking durable solutions and
facilitated voluntary repatriation to the country of
origin in many cases, e.g. in Africa: 200000 Alge-
rian refugees after the end of Algeria’s war of
independence (1962), 200000 Sudanese refugees
after the Addis Ababa Agreement (1972/73),
250000 Zimbabwean refugees after the Lancas-
ter House Agreements (1980/81; — Rhodesia/
Zimbabwe) and 250000 refugees from Chad
(1982); in ,Asia: several million East Pakistani
refugees after the emergence of Bangladesh as a
— State (1971; — Civil War; — New States and
International Law), hundreds of thousands of
Burmese refugees from Bangladesh (1978/79). In
order to encourage voluntary repatriation, the
countries of origin sometimes make official proc-
lamations of amnesty to their nationals in exile.
However, for the refugees who cannot or will not
repatriate to their countries of origin, e.g. the
Vietnamese ‘‘boat people” and other refugees
from South-East Asia, other solutions must be
found. Art. 8(c) of the Statute of UNHCR pro-
vides that the High Commissioner, besides prom-
oting voluntary repatriation, shall also assist gov-
ernmental and private efforts toward the resettle-
ment and assimilation of refugees within new
national communities. (For further analysis of the
problems of voluntary repatriation or resettle-
ment see — Refugees; — Emigration; — Migra-
tion Movements.)

4. Right of Non-Repatriation

Unlike expulsion and deportation of aliens,
which fall primarily within the domain of State
— sovereignty, repatriation is first and foremost
an individual — human right; accordingly, neither
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the State of nationality nor the State of temporary
residence or detaining power is justified in enforc-
ing repatriation against the will of the eligible
person, whether a civilian or prisoner of war (cf.
-> Extradition). Numerous repatriation provi-
sions indicate that it shall be voluntary. Art. 11 of
the Hague Regulations stipulates: “A prisoner of
war cannot be compelled to accept his liberty on
parole.” Art. 109, para. 3 of the Third Geneva
Convention of 1949 proviﬂes: “No sick or injured
prisoner of war who is eligible for repatriation
...may be repatriated against his will during
hostilities.” Similarly, with respect to civilians,
Art. 35, para. 1 of the Fourth Convention speci-
fies that aliens may leave the territory of a bellige-
rent State, without, however, requiring them to
return to their countries of nationality. With re-
spect to the repatriation of prisoners of war after
hostilities, Art. 118 of the Third Convention does
not specifically indicate that it shall be on a
voluntary basis, but a study of the purpose and
context of the Convention allows no other conclu-
sion (— Interpretation in International Law). The
will of non-repatriation must, however, be clearly
expressed and, if possible, verified by neutral
— observers, 5o as to prevent the detaining pow-
er from pressuring prisoners of war to refuse their
own repatriation. The overriding principle that
has emerged since the conclusion of the Geneva
Conventions and in particular since the war in
— Korea is that no person shall be returned to a
territory where his life or liberty would be
threatened on account of his beliefs, race or sta-
tus.

According to contemporary international law, a
prisoner of war or civilian refusing repatriation,
especially if motivated by fears of political
persecution in his own country, should be treated
as a refugee, protected from refoulement and
given, if possible, temporary or permanent asy-
lum pursuant to Art. 14 of the Universal Declara-
tion of Human Rights which states: ‘“Everyone
has the right to seek and to enjoy in other coun-
tries asylum from persecution” (— Human
Rights, Universal Declaration). Such a person
may also exercise his right of expatriation as
envisaged in Art. 15(2) of the Declaration: “No
one shall be. .. denied the right to change his
nationality.”

World War II was followed by forced repatria-
tion of hundreds of thousands of Soviet prisoners
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of war and civilians, among them not only
— deserters who had fought in German uniform
against the Allies (— Flags and Uniforms in
War), but also liberated soldiers who had been
interned in German camps and even thousands of
civilians, including many émigrés from the Bol-
shevist revolution (1917) who were registered
—> stateless persons or had Nansen —> passports
or even French, Italian or Yugoslavian papers.
Since the United States and Great Britain had
agreed at the — Yalta Conference (1945) to re-
patriate all Soviet persons in their custody, the
issue of repatriation by force became acute. Mass
suicides occurred in internment camps throughout
Europe, leading American authorities to partly
discontinue forced repatriation and to grant asy-
lum in numerous cases. The problem of forced
repatriation also arose with respect to thousands

of displaced persons in Western Europe, who
refused to return home. The matter was brought

to the — United Nations General Assembly,
which in a Resolution recommended on February
12, 1946 that “no refugees or displaced persons
who have finally and definitely, in complete free-
dom, and after receiving full knowledge of the
facts, including adequate information from the
governments of their countries of origin, express-
ed valid objections to returning to their countries
.. . shall be compelled to return to their country
of origin” (UN Yearbook (1946-1947) p. 74).

In Korea, the humanitarian trend against
forced repatriation continued. In January 1952,
during the armistice negotiations, the United Na-
tions Command introduced a proposal designed
to ensure that prisoners were only repatriated
with their own consent. As this was opposed by
North Korea, the United Nations Command later
receded from the principle of ‘‘voluntary repatria-
tion” to that of “no forced repatriation”. When
the matter was discussed before the General
Assembly, it was resolved “that force shall not be
used against prisoners of war to prevent or effect
their return to their homelands, and that they
shall at all times be treated humanely in accord-
ance with the specific provisions of the Geneva
Convention and with the general spirit of the
Convention” (UN GA Res. 610(VII) of Decem-
ber 3, 1952; — International Organizations,
Resolutions). Ultimately, a special Agreement on
Prisoners of War was concluded in Panmunjom in
1953, creating a Neutral Nations Repatriation
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Commission, and prisoners who did not choose to
be repatriated were transferred to its custody.
Over 21000 Koreans and Chinese thus opted not
to return to their homelands. Similarly, after the
1973 Vietnam armistice, the Government of
South Vietnam released over 10000 North Viet-
namese prisoners of war instead of repatriating
them to the North.

Although prisoners of war must never be put
under pressure to relinquish their right to repat-
riation, it can be affirmed that they have a right,
recognized by State practice, not to be repatriated
by force. Indeed, forced repatriations must never
occur again, because they are repugnant to the
humanitarian purpose of the Geneva Conventions
and to the universal commitment to the protec-
tion of human rights and human dignity enshrined
in the — United Nations Charter and in the Hu-
man Rights Covenants.
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In Revere Copper and Brass, Inc. v. Overseas
Private Investment Corporation (OPIC), the
liability of the defendant under an investment
insurance contract concluded between the parties
was at issue. The dispute concerned an enterprise
set up by Revere Copper and Brass Corporation,
Jamaica, a subsidiary wholly-owned by the plain-
tiff. The latter company had entered into an
agreement with Jamaica in 1967 which was to
govern the enterprise for 25 years. In particular,
Revere promised to establish an alumina plant
and to guarantee certain amounts of production in
various phases. In return, Jamaica granted special
treatment with regard to taxes and royalties, and
agreed that this treatment would remain in force
for 25 years.

In 1970, the plaintiff insured its investment
against political risks in a contract with the defen-
dant, an agency established and controlled by the
Government of the United States.

Soon after the establishment of the plant, it
became apparent between 1972 and 1974 that the
plaintiff’s enterprise incurred considerable finan-
cial loss; the plaintiff’s efforts to establish a new
consortium to run the enterprise failed. Also,
Jamaica’s newly-elected government intended
after 1972 to change the structure of its largely
bauxite-oriented economy. Thus, the Jamaican
Government announced, inter alia, that it in-
tended to acquire a majority of local equity par-
ticipation in the plaintiff’s company and to restrict
the international transfer of currency. The Gov-
ernment also indicated that contractual commit-
ments could not stand in the way of a revision of
the agreement with Revere. In 1974, Jamaica
enacted a law which changed Revere’s tax and
royalty obligations, prescribed minimum quanti-
ties of bauxite production, and in effect raised
Revere’s annual financial obligations towards
Jamaica from 25 million US dollars to 200 million
US dollars. Nevertheless, Jamaica never
announced that a formal takeover of the Revere
plant was intended (— Expropriation
Nationalization).

Under these circumstances, Revere decided to
shut down the plant and filed an application for
compensation with OPIC. OPIC denied that an
expropriation had occurred and argued that the

and
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decision to close the plant had been made due to
the financial problems of the enterprise. Under
the insurance contract, OPIC had to shoulder
liability for expropriation in a case where the
plaintiff was prevented for a period of one year
from *‘effectively exercising its fundamental rights
with respect to the Foreign Enterprise as share-
holder or as creditor, as the case may be, ac-
quired as a result of the investment...”. How-
ever, the contract also stated that no liability
existed in a case where “generally accepted inter-
national law principles” had not been violated.
No agreement was reached between the two par-
ties, and consequently an ad hoc arbitral tribunal
was established in accordance with the insurance
contract; the three arbitrators were appointed by
the American Arbitration Association.

The majority of the Tribunal held OPIC liable.
The decision is based on a chain of arguments
stating that an expropriatory action of Jamaica in
the sense of the insurance contract had occurred
because (a) an enterprise like Revere depended
upon ‘“‘a continuous stream of decisions” and
“some continuity of the enterprise”, (b) such
continuity was hindered in the absence of a con-
tract and (c) Jamaica had in fact repudiated the
contract.

In analysing the role of the contract between
Jamaica and Revere, the Tribunal found that the
contract had been governed by — international
law even though it contained no explicit clause on
the choice of law. This view was based firstly
upon the assumption that the contract fell “within
a category known as long-term economic develop-
ment agreements” which were ‘“‘part of a contem-
porary international process of economic develop-
ment, particularly in the less developed coun-
tries”’. In this context, the Tribunal referred to
the decisions in the - Shufeldt Claim, the
— Sapphire Arbitration and the — Libya-Qil
Companies Arbitration. With regard to the
method of valuation of Revere’s enterprise, the
Tribunal largely rejected the plaintiff’s assump-
tions and awarded about 1 million dollars instead
of 80 million dollars which had been claimed.

The Tribunal’s reasoning is open to consider-
able criticism. It is questionable whether the con-
cept of “‘effective control” as laid down in the
insurance contract under the circumstances re-
quired the analysis of the contract instead of
existing factual conditions. Moreover, a closer
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examination reveals that the Tribunal’s peculiar
construction of Revere’s contract with Jamaica as
an internationalized contract finds no precedent
in international decisions. The dissenting arbitra-
tor had voted in favour of dismissing the plain-
tiff’s action, but he did not address the same
points as the majority; his opinion was based
upon the remarkable assertion that only the law
of the United States was relevant in the case.

In the Matter of Revere Copper and Brass, Inc. and
Overseas Private Investment Corporation, ILR, Vol.
56 (1980) 258-330.

M. REEDER, OPIC Investment Insurance Contracts: The
Loss of Effective Control Test for Expropriation,
Texas International Law Journal, Vol. 14 (1979) 475-
494,

R. DOLZER, Nationale Investitionsversicherung und vol-
kerrechtliches Enteignungsrecht, Bemerkungen zum
Revere Copper Fall, Za6RV, Vol. 42 (1982) 480-507.

RUDOLF DOLZER

ROSE MARY, THE

1. Background

In 1933 the British-owned and registered
Anglo-Persian Oil Co. Ltd. entered into an agree-
ment with the Imperial Government of Persia
(— Contracts between States and Foreign Private
Law Persons) by which it was granted the exclu-
sive right to search for and extract petroleum
within the territory of a specified — concession
for a period of 60 years. The agreement provided
in part that it could not be altered by legislation
and that disputes arising from it were to be
referred to — arbitration.

By a law of May 1951 the Iranian Majlis pur-
ported to nationalize all property vested in the
company by that concession as part of a policy of
nationalization of the oil industry throughout the
country (— Expropriation and Nationalization).

In June 1952 the Rose Mary, a ship flying the
flag of Honduras, arrived at Aden (then a British
colony) with a cargo of crude oil purchased from
the company’s former concession in Iran and des-
tined for Italy. The British company, by then
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renamed the Anglo-Iranian Oil Co. Ltd., brought
an action against the master of the Rose Mary, its
owners and the charterers in the Supreme Court
of Aden, claiming delivery up to them of the oil
or, alternatively, seeking a declaration that it was
their property.

2. Judgment

The plaintiffs argued that the Iranian law was in
gross breach of international law since it was
contrary to the terms of the 1933 agreement and
since Iran had failed to provide for prompt,
adequate and effective compensation. They
claimed that no court could give effect within its
territorial jurisdiction to a foreign law which was
contrary to the public policy of that territory, or
recognize a foreign law which contravened inter-
national law (— Recognition of Foreign Legisla-
tive and Administrative Acts; — Ordre public
(Public Order)). The defendants relied inter alia
upon the Iranian law and claimed that the Aden
court had neither authority nor jurisdiction to
impugn it.

The court in its decision of January 9, 1953
([1953] 1 W.L.R. 246) dismissed the various lesser
defences which included alleged duress in the
docking at Aden, — estoppel, failure to exhaust
local remedies (— Local Remedies, Exhaustion
of) and the status of oil as a foreign immovable
(cf. — Singapore Oil Stocks Case). It found the
offer of compensation suspect and derisory and
had no trouble in characterizing the expropriation
as confiscation. While accepting that English
courts would refuse to invalidate the confiscation
by a sovereign State of the property of its nation-
als (— Nationality), it distinguished confiscation
of the property of aliens (— Aliens, Property).
The court found that the expropriation had been
unlawful under international law “‘as incorporated
into the domestic law of Aden” and that it had
the authority to enforce that law (— International
Law and Municipal Law). It ruled accordingly for
the plaintiff company.

3. Evaluation /

There can be little doubt that the Iranian ex-
propriation had been contrary to international
law. In the words of the court, the compensation
offer consisted of “no more than a suggestion that
at some future time the matter of compensation
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may be considered”, and thus was clearly in-
adequate. The question thus became whether the
Aden court should give effect to a foreign law
which contravenes international law.

The question raised is actually twofold. Does
international law render a State incompetent to
expropriate property save under the conditions
that law prescribes or does it merely impose a
subsequent obligation to pay compensation? In
the case of the former, property rights in confis-
cated assets continue to exist, while in the latter
international law accepts the divesting of rights in
rem and creates a subsequent right in personam.
In either case, are such rights directly enforceable
in a foreign municipal court?

If international law protects foreign-owned ac-
quired rights, it should render a State incompe-
tent to expropriate property in a manner contrary
to its provisions. Courts within the expropriating
State may give effect to legislation enacted in
violation of international law, but no court out-
side of that State’s sovereign jurisdiction is bound
to give extraterritorial effect to it if the legislation
and the measures taken thereunder offend the
principles of international law (— Extraterritorial
Effects of Administrative, Judicial and Legislative
Acts).

In the interests of international — comity there
may be a domestic rule of territoriality in public
law by which courts will recognize such legislation
as a valid exercise of — sovereignty (— Acts of
State). United States courts have adopted such a
rule. There is no clear authority in English law,
and the Aden court chose not to do so. But while
on the face of it the court adopted the essentially
monist doctrine of invalidity of the offending leg-

islation, it in fact betrayed the dualist position
~that is the tradition of English law (but see also
— Trendtex Banking Corp. v. Central Bank of
Nigeria) and groped for a rule of municipal law to
decide the issue. The court created from dubious
precedent a principle of municipal law and an
ambiguity as to whether the law was held invalid
as a matter of public policy of the forum or as a
matter of substantive validity of international law.

The soundness of the judgment and the willing-
ness to accept international law as a source of
public policy are to be commended, but the court
left the major issue unresolved. Difficulties in the
sphere of extraterritorial recognition of confisca-
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tory legislation are evident in that the same
Iranian law gave rise to similar litigation in Tokyo
and in Venice (see O’Connell) and before the
— International Court of Justice (— Anglo-
Iranian Oil Company Case), and each tribunal
arrived at different, and unsatisfactory, results. In
the 1970s, a parallel issue arose after Chile
had expropriated foreign copper companies
(— Chilean Copper Nationalization, Review by
Courts of Third States).

Anglo-Iranian Oil Co. Ltd. v. Jaffrate and Others (The
Rose Mary), ILR, Vol. 20 (1953) 316-328.

D.P. 0'CONNELL, A Critique of the Iranian Oil Litiga-
tion, ICLQ, Vol. 4 (1955) 267-293.

ROBERT C. LANE

SALE OF GOODS,
UNIFORM LAWS

A. Historical Survey of Uniform Laws in this Area

There are two possible methods of unifying the
law of international sales. The first is to unify the
rules of conflict of laws, i.e. to establish uniform
rules of — private international law with the
effect that in a given factual situation the law of
all the jurisdictions concerned will refer to the
substantive sales law of the same particular legal
system (— International Law and Municipal
Law). The second is to unify the substantive law
regulating international sales in various legal sys-
tems, either by transforming an international con-
vention into national law, or by establishing mod-
el laws which the contracting States to a con-
vention then transform into national
(— Unification and Harmonization of Laws).

law

1. Unification of Conflict of Laws

The Hague Convention on the Law Applicable
to International Sales of Goods, concluded June
15, 1955 (UNTS, Vol. 510, p. 147), represents the
most important attempt to unify the various prin-
ciples of conflict of laws. According to the rules
laid down by this Convention, priority was given
to the law explicitly agreed upon by the parties
involved in the particular transaction, and in cases
where no such agreement was made, the domestic
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law of the seller was held to be applicable
(— Hague Conventions on Private International
Law).

At present, the Convention is in force for Bel-

gium, France, Italy, Niger, Switzerland and the
Scandinavian countries. The scope of the Conven-
tion (a revised version is currently in preparation)
is restricted by the Declaration and Recom-
mendation of the 14th Hague Conference (1980)
relating to the scope of the Convention (see the
Conference Acts aund Documents, Vol. 1, p. 62),
which permits the Convention’s contracting States
to enact special rules regulating the law of con-
sumer sales. In order to promote the unification
of the rules of the law of consumer sales, a draft
of a Convention on the Law Applicable to Cer-
tain Consumer Sales was presented at the 14th
Hague Conference; work on this draft is still in
progress.

As far as the international sale of goods is
concerned, the expected entry into force of the
EEC Convention on the Law Applicable to Con-
tractual Obligations, concluded June 19, 1980
(Official Journal, Vol. 23 (1980) L 266/1; ILM,
Vol. 19 (1980) p. 1492), will probably result in
considerable progress in the unification of the law
of conflicts within the — European Economic
Community.

2. Unification of Substantive Law

The aim of the unification of substantive law is
to eliminate from the area of international sales
law the problems and uncertainties of conflict of
laws rules and to spare the parties to the sales
contract the trouble of having to apply an un-
familiar legal system to their disputes. Only those
unified legal standards which are the result of
international — negotiations and agreement,
which no longer reflect outdated norms and which
meet the needs of modern trade, will facilitate
and encourage international trade.

(a) In federal States

In — federal States with differing state laws,
sales law was the object of the very first efforts
towards unification. Examples of such efforts
were the Swiss Code of Obligations (1881), the
Sale of Goods Act of ‘the British Commonwealth
of Mations (1893) and the Uniform Sales Act
(1906) in the United States; although these uni-
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form sales laws were enacted in the state jurisdic-
tions, they left untouched other widely differing
areas of private law.

(b) Among different sovereign States

Here, two methods of unification are conceiv-
able. The less ambitious method is to unify the
law of international sales only; the more compre-
hensive way is to unify the substantive law gov-
erning both domestic and international sales.

It was the more comprehensive method that the
independent German States of the 19th century
adopted. In 1856, the legislative body of the
German Confederation recommended the prom-
ulgation of a General German Commercial Code;
as a result of that recommendation, a draft pre-
sented in 1861 was adopted in almost every Ger-
man State. The Scandinavian countries proceeded
in a similar fashion. From 1903 to 1905, delegates
from Sweden, Norway and enrﬁprk drafted a
uniform law concerning the ‘sale and barter of
goods and chattels, which was introduced in the
Scandinavian countries in an identical version
(Sweden in 1905, Denmark in 1906, Norway in
1907 and Iceland in 1911). The Geneva Conven-
tion Providing a Uniform Law for Bills of Ex-
change and Promissory Notes (1930; LNTS, Vol.
143, p. 257; see — Bills of Exchange and Che-
ques, Uniform Laws) and the Geneva Convention
Providing a Uniform Law for Cheques (1931;
LNTS, Vol. 143, p. 355) represent the culmina-
tion of the efforts toward a comprehensive uni-
fication of substantive laws under the patronage
of the — League of Nations.

(c) Specific to international sales

A general reform of all national sales laws
regulating domestic and foreign trade appeared
much too ambitious because of the traditional
variations in the laws of sale in the individual
countries. For this reason, efforts towards a uni-
fication of substantive law first began with the law
of international sales.

(i) Hague Uniform Sales Law

At the request of the League of Nations, efforts
towards the establishment of an international
sales law were first made in 1930 at the Rome
International Institute for the Unification of Pri-
vate Law (UNIDROIT) and under the direction
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of Ernst Rabel at the Kaiser Wilhelm Institute for
Foreign and International Private Law in Berlin.
A committee formed by leading European jurists
from a number of countries presented drafts in
1935 and 1939, but the work was interrupted by
World War II. In 1951, the Government of the
Netherlands took the initiative in continuing the
project; the resulting drafts were presented in
1956 and 1963. In 1964, a diplomatic conference
in The Hague attended by 28 States passed two
conventions relating to a uniform sales law, with
the Uniform Law on the International Sale of
Goods (ULIS) and the Uniform Law on the
Formation of Contracts for the International Sale
of Goods (ULFIS) as annexes (UNTS, Vol. 834,
pp. 107 and 169). Both Hague Conventions came
into force in August 1972; by the end of 1984,
they were in force in the following European
countries: Belgium, the Federal Republic of Ger-
many, Italy, Luxembourg, the Netherlands, the
United Kingdom and San Marino. The only coun-
tries outside Europe to ratify the Conventions
have been Gambia and Israel.

Since France has not ratified the Conventions,
the objective of creating a uniform sales law at
least for the founder States of the EEC has not
been attained. The United States has also re-
mained aloof so as to avoid endangering the
success of the Uniform Commercial Code (1956)
which has been adopted in almost every state of
the Union at the time these Hague Conventions
were originally signed (1964). The Scandinavian
and Eastern European countries, while participat-
ing in the preparation of the Hague Conventions,
failed to ratify them. The main drawback of the
Hague Uniform Law on the Sale of Goods has
been the indifference shown to it by the
— developing States whose suspicions of the
ULIS and ULFIS were based on their perception
of these laws as the products of the European
industrial countries and their representatives. The
developing countries instead placed their hopes
on activities of the — United Nations.

(i) United Nations Sales Law of 1980
In 1969, the — United Nations Commission
on International Trade Law (UNCITRAL)
appointed a working group whose task was to
examine whether a worldwide uniform law for
international sales could be established. The UN-
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CITRAL experts used ULIS and ULFIS as a
basis for their deliberations. In 1976, the working
group prepared a draft version (the Geneva
draft); the Commission as a whole presented the
Vienna draft in 1977 and the New York draft in
1978. On April 11, 1980, the 97th United Nations
Diplomatic Conference in Vienna, attended by 62
States, promulgated the United Nations Conven-
tion on Contracts for the International Sale of
Goods (CISG) and the Protocol amending the
Convention on the Limitation Period in the Inter-
national Sale of Goods of 1974 (ILM, Vol. 19
(1980) pp. 671 and 696; text of 1974 Convention,
Vol. 13 (1974) p. 949).

The Vienna Convention, which is to replace the
Hague Uniform Sales Law, to a large extent uses
ULIS and ULFIS as models and summarizes the
regulations they contain. Its goal is to establish
general and simple rules which are easy to under-
stand by means of substantive and theoretical
alterations.

This UN Convention will apply to all sales
contracts whose contracting parties have their
place of business in different States. Unlike the
rule in the Hague Convention, it is of no rele-
vance whether the goods are carried from the
territory of one State to the territory of another
or not. In addition, the UN Convention will be
applicable in cases where the rules of internation-
al private law refer to the application of the law of
one of the contracting States; the contracting
States may make a reservation to that provision
and some have announced their intention to do-
sO.

It does not apply, however, to the sale of goods
for personal use, nor for use within the family or
the household, unless the seller was not informed
or did not have to be informed accordingly. It
thus applies to commercial sales and to most of
the contracts for work, labour and matenals; it
does not apply to consumer sales. Questions con-
cerning the validity of contracts and usages, the
effects of the contract on the property in the
goods sold, as well as problems of damages for
personal injury have not been considered. The
rules of the Convention have to be classified as
optional and, if there is no agreement to the
contrary, as directly effective law.

In principle, the conclusion of a contract of sale
does not require any specific legal form. Howev-
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er, written form may be prescribed by the con-
tracting States if an explicit reservation was made
at the time of ratification.

Twenty-one States signed the Convention with-
in the period for signature. These include most of
the important member States of the EEC, the
United States, some socialist countries and the
People’s Republic of China. By the end of 1984, a
number of additional countries had acceded to the
Convention (Argentina, Egypt, Syria) and several
countries had already ratified it (France, Hun-
gary, Lesotho). The Convention comes into force
twelve months after the deposit of the tenth in-
strument of ratification which may be expected in
the near future (— Treaties, Conclusion and En-
try into Force).

The international trade community thus now
possesses a system of rules which has been de-
veloped through the cooperation of experts and
representatives from all the important trading na-
tions of the world and agreed upon at the interna-
tional level. Even before its entry into force as
international law, trading partners may stipulate
its terms, laid down in the six official languages of
the United Nations, on a voluntary basis by
means of general contractual provisions recog-
nized internationally by the governments of many
States.

B. Current Legal Situation

The current legal situation is characterized by
the fact that the Hague Uniform Sales Law now
governs a considerable part of international trade
within the EEC, unless the parties to the interna-
tional sales contract have eliminated the Uniform
Sales Law by agreement. The General Conditions
of Delivery of Goods between Organizations of
the Member Countries of the — Council for
Mutual Economic Assistance (Comecon) (1968,
amended in 1975 and 1979) regulate trade rela-
tions between the Comecon countries. In addi-
tion, there are many other rules applied in inter-
national trade, e.g. the International Rules for
the Interpretation of Trade Terms (Incoterms)
elaborated by the — International Chamber of
Commerce.

1. The Hague Uniform Sales Law 1964

The Hague Uniform Sales Law comprises two
conventions which separately and in the form of
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model laws regulate the Uniform Law on the
International Sale of Goods (ULIS) and the Uni-
form Law on the Formation of Contracts for the
International Sale of Goods (ULFIS). The reason
for dividing this apparently coherent matter be-
tween two conventions was the desire to enable
States, which were not prepared to agree with the
unification of the law on the formation of con-
tracts of sale, to accept the uniform substantive
sales law.

(a) The Uniform Law on the International Sale of
Goods (ULIS)

The courts of all contracting States are to apply
the Uniform Sales Law directly (i.e. without an
examination of preliminary questions regarding
private international law) to all sales contracts
which represent an international sale in the sense
of the Uniform Sales Law. Such sales include
contracts of sale and contracts for the supply of
goods to be manufactured or produced, whenever
the places of business of the parties involved are
within the territory of different States, and
whenever the goods sold in a particular transac-
tion are to be carried from the territory of one
State to the territory of another, or wherever
offer and acceptance are to be declared within the
territory of different States. However, each mem-
ber State is free to declare at the time of the
deposit of its instrument of ratification, or at the
time of accession to the Convention, that it will
apply the Uniform Law only in those cases where
the parties to the contract of sale have their places
of business or habitual residence in the territory
of different signatory States, or in cases governed
by a previously ratified Convention on conflict of
laws in respect of the international sale of goods
when that Convention requires the application of
the Uniform Law, i.e. when it refers to the law of
one of the contracting States. In cases of conflict,
the principle of contractual autonomy prevails, as
do usages. The Uniform Sales Law has an option-
al character: The parties to a sales contract are
free to exclude the application of the Uniform
Sales Law either wholly or in part. The Law does
not apply to certain categories of sales as, for
example, sales of ships, vessels and aircraft, or
electricity. Regulations concerning the validity of
the contract of sale, the effect which the contract
may have on the property in the goods sold, and
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the validity of the provisions of the contract or of
any usage are not part of the Convention.

The Uniform Sales Law is governed by the
principle that no specific form is required. The
obligations of the seller and of the buyer are
described in the simplest possible terms. Failure
to fulfil these obligations allows the other con-
tracting party to require performance of the con-
tract, or to rescind the contract if the failure to
fulfil amounts to a fundamental breach of con-
tract; in addition, damages may be claimed. The
combination of contract avoidance (by unilateral
pronouncement in rem or, in a few cases, by act
of law) and damages for a breach of contract
follows the principles of French, Scandinavian
and Anglo-American law. The most important
concept is fundamental breach of contract. If the
breach is not regarded as fundamental, the con-
tract cannot be rescinded, and only damages or
the right to a reduction in the purchase price may
be claimed. Damages consist of a sum equal to
the loss, including lost profit, suffered by the
other party. Such damages may not exceed the
loss which the party in breach could have foreseen
at the time of the conclusion of the contract.

(b) The Uniform Law of the Formation of
Contracts (ULFIS)

Party agreements and trade usages either pre-
vail over the provisions of the ULFIS or are to be
drawn upon as a supplementary source of law.
The parties are entitled to exclude the application
of the ULFIS explicitly or implicitly and to agree
upon the application of a different law. The dec-
larations of each party must be communicated to
the other. The legal possibility of making a bind-
ing offer has been recognized.

The ULFIS regulates only the technical prob-
lems of consent, the validity of the individual acts
of the parties (offer and acceptance) and the
formation of the contract. Problems of mistake,
legal capacity, representative authority or validity
of contents do not form part of the Convention.
As far as the conclusion of the contract is con-
cerned, no specific form is required.

2. Comecon General Conditions

Since 1958, relations between the Comecon
countries have been regulated by the General
Conditions of Delivery of Goods between
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Organizations of Member Countries of the Coun-
cil of Mutual Economic Assistance; the current
version dates from 1979, amended by further
uniform principles, such as the General Condi-
tions of Installation and of Service for Machinery
and Plant (1973). The legal character of these
Conditions is highly controversial, but the econo-
mic organizations of the Comecon countries are
bound to apply them. In the form of general
conditions for sale and delivery, the Conditions
are sometimes even proposed to contracting par-
ties from non-member States as a basis for nego-
tiation of contracts.

3. Incoterms and Other Rules

The International Rules for the Interpretation
of Trade Terms (Incoterms), first issued by the
— International Chamber of Commerce in 1936
and revised in 1953 and 1980, define the obliga-
tions of the seller and the buyer whenever clauses
such as cif, fob, ex ship or ex works are used.
Incoterms represent internationally recognized
standard rules and constitute—due to this
quality - a piece of substantive international sales
law. Further rules relating to the application of
clauses which have been put into practice were
prepared by the United Nations Economic Com-
mission for Europe (— Regional Commissions of
the United Nations). These rules cover such
topics as the supply and erection of plant and
machinery (1953), and consumer goods (1961).

C. Evaluation

1. The Hague Uniform Sales Law

After its entry into force, the United Nations
Sales Law will supersede the Hague Uniform
Sales Law, since the most important contracting
States have already signed the UN Convention of
1980 and after its entry into force must denounce
the Hague Conventions.

2. UN Sales Law

Judging from the number of States which have
so far deposited their instruments of ratification
or accession, it is conceivable that the UN Sales
Law will come into force all over the world. Even
if some parties decide to exclude the uniform law
in individual cases, the uniform law will have its
impact on the provisions stipulated in such cases.
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This influence may be felt, for example, in the
general conditions of exports and imports which
will be based on that law. The principles of the
UN Sales Law for the resolution of conflicts will
evolve into rules generally accepted in interna-
tional trade.

3. Special Arrangements for Consumer Contracts
and Product Liability

In addition, an attempt must be made to de-
velop uniform regulations for consumer contracts,
which are not covered by the UN Sales Law. The
framework for these efforts will be the further
activities of either UNCITRAL or the Hague
Conference (i.e. the 14th Hague Conference’s
1980 draft of a convention of the law applicable to
certain consumer sales).

The unification of the substantive law on pro-
duct liability is another urgent task in the future
evolution of the law. Attempts have been made
by the — Council of Europe (European Conven-
tion on Products Liability in regard to Personal
Injury and Death, concluded on January 27, 1977,
not yet in force; ETS, No. 91) and by the EEC
(Proposal of a Directive of the Council for the
adoption of legal and administrative regulations
on the liability for faulty products, September 26,
1979).

4. Supplementary Provisions

The Uniform Sales Law will be supplemented
by the Unification of Agency Law (UNIDROIT
Geneva Convention on Agency in the Interna-
tional Sale of Goods, concluded February 15,
1983; ILM, Vol. 22 (1983) p. 246). Under the
auspices of UNIDROIT a draft of a Law for the
Unification of Certain Rules Relating to Validity
of Contracts of International Sale of Goods (1972,
revised in 1980) is being considered.
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GERT REINHART

SCHTRAKS V. GOVERNMENT
OF ISRAEL

1. Background

The origins of the Schtraks affair lay in a quar-
rel between the parents and grandparents of the
boy Yossele Schumaker. The parents, recent
emigrants to Israel from the Soviet Union, had
placed him under the care of his maternal grand-
parents for over a year while the Schumakers
sought to re-establish their lives. Difficulties arose
when the time came for the boy to be returned to
his parents. The grandparents wished him to have
an orthodox Jewish upbringing and feared the
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parents would not ensure that he did. They re-
fused to return the boy to his parents and even-
tually disobeyed an order of the Israeli Supreme
Court to do so. The boy’s grandfather was sent to
prison. Shalom Schtraks, the boy’s uncle, was
sought in England by the Government of Israel
for his part in the attempt to hide the boy’s
whereabouts from the authorities. He was wanted
to stand trial in Israel on charges of perjury and
child stealing. The affair was widely followed in
Israel and was referred to in debates in the Knes-
sett. Inevitably, it began to take on the dimen-
sions of a political controversy over the role of
religion in the State of Israel. Supporters of the
Schtraks family asserted that the tenets of ortho-
dox Judaism transcended the laws of the State of
Israel. It was against this background that Shalom
Schtraks was committed by a magistrate in Eng-
land to await — extradition to Israel pursuant to
the Extradition Acts, 1870 to 1935. Schtraks
appealed to the divisional court of the Queen’s
Bench by way of a writ of habeas corpus in R. v.
Governor of Brixton Prison, Ex parte Schtraks,
(1963) 1 Q.B. 55. His appeal was dismissed, so he
further appealed to the House of Lords in
Schtraks v. Government of Israel, (1964) A.C.
556.

2. The Decision

In both instances, Schtraks’s appeal was essen-
tially based on two grounds. The first of these was
rejected without difficulty. Schtraks contended
that the Extradition Act 1870 (brought into force
by the Israel (Extradition) Order 1960 foliowing
an — extradition treaty between the United King-
dom and Israel) would not apply to offences
committed in — Jerusalem because the latter was
not a ‘“‘territory” within Art. 1 of the agreement
with Israel and Israeli sovereignty over Jerusalem
was not recognized by the Government of the
United Kingdom (— Israel: Status, Territory and
Occupied Territories). While both courts
accepted that, so far as the United Kingdom was
concerned, Israel exercised only de facto authority
over the city, it was sufficient for Israel to be
exercising jurisdiction for the extradition agree-
ment to apply (— Jurisdiction of States). As Lord
Parker CJ put it in the Divisional Court, the
important consideration was whether ‘“the writ of
a contracting party runs in a particular area”
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((1963) 1 Q.B. 74). The fact that the United
Kingdom recognized no other de jure authority
over Jerusalem persuaded both courts to deal
with this ground of appeal in relatively short
order.

Schtraks’s second main ground of appeal pro-
vided the courts and later commentators with
much to ponder; he contended the so-called poli-
tical offences exception in section 3 of the Ex-
tradition Act 1870 ought to apply in his case,
given the political furore which had arisen in
Israel over the Schtraks affair. Section 3(1) pro-
vides:

“A fugitive, criminal shall not be surrendered if
the offence in respect of which his surrender is
demanded is one of a political character, or if
he prove to the satisfaction of the police magis-
trate or the court before whom he is brought in
habeas corpus proceedings . . . that the requisi-
tion for his surrender has in fact been made
with a view to try or punish him for an offence
of a political character.”

The House of Lords was thus presented with a
rare opportunity to consider the few available
English municipal precedents and provide lower
courts with an authoritative ruling on what consti-
tuted an “offence of a political character”. In Re
Castioni (1891) 1 Q.B. 199 the court adopted
Stephen J.’s interpretation that fugitive criminals
were not to be surrendered if their crimes were
incidental to and formed part of political disturb-
ances. Re Meunier, (1894) 2 Q.B. 415 firmly
established the additional requirement that there
be two or more parties in a State, each seeking to
impose the government of its choice on the other.
Offences committed in pursuance of this object
were political offences, otherwise not. These clear
19th century guidelines were less than equal to
the political challenges of the 20th century. By
1955, in R. v. Governor of Brixton Prison, Ex
parte Kolczynski, (1955) 1 Q.B. 540, the cour:
was able to identify an offence of a political
character, even though no “political disturbance”
was present in the case, nor were the fugitives
contending for political power; they were merely
mutineers fearing the prospect of being tried in
Poland for their political views on the evidence of
a political officer on board their ship.

In the Schtraks case, the House of Lords con-
firmed what might be called the modern view of
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political offences which sees the fugitive at odds
with the requesting State on some issue connected
with the political control or government of the
country. Analogies were drawn with political asy-
lum (— Asylum, Territorial), political prisoners
and political — refugees, but the House of Lords
was careful to circumscribe this approach. An
offence would not necessarily be seen as political,
as Viscount Radcliffe pointed out ((1964) A.C.
591), simply because it was committed for a poli-
tical object or motive or in furtherance of a
political cause or campaign. If the central govern-
ment stood apart and enforced the criminal law
that had been violated, the offence wpuld have to
be seen as merely criminal. Thus, ih this case,
Shalom Schtraks’s appeal was dismissed and he
was extradited to Israel.

3. Evaluation

The empirical progress of the common law,
proceeding from case to case and eschewing un-
necessarily wide statements of principle, is not
without its critics. The Schtraks case illustrates
the common law’s capacity for renewal and
adjustment. Like the earlier decisions on the poli-
tical offences exception in England, the House of
Lords would not be drawn on a definition, instead
relying on analogy and illustration. An area of
law originally developed by Victorian legalists in
response to the rise of 19th century nationalism
evolved to take account both of the totalitarian
tendencies of many 20th century governments and
the more even-handed efforts of liberal govern-
ments to stand apart from political extremists and
enforce the criminal law.

C.F. AMERASINGHE, The Schtraks Case, Defining Political
Offences and Extradition, Modern Law Review, Vol.
28(1965) 27-45.

B.A. WORTLEY, Political Crime in English Law and in
International Law, BYIL, Vol. 45 (1971) 219-253.
C.L. cANTRELL, The Political Offense Exemption in In-
ternational Extradition: A Comparison of the United
States, Great Britain and the Republic of Ireland,

Marquette Law Journal, Vol. 60 (1977) 777-824.

C. VAN DEN WINGAERT, The Political Offence Exemption
to Extradition (1980) 111-121.

T. STEIN, Die Auslieferungsausnahme bei politischen
Delikten (1983) 183-206.

JONATHAN S. IGNARSKI

SCHTRAKS v. GOVERNMENT OF ISRAEL

SELF-DETERMINATION

A. Historical Background

The political origins of the modern concept of
self-determination can be traced back to the
American Declaration of Independence of July 4,
1776, which proclaimed that governments derived
“their just powers from the consent of the gov-
erned” and that “whenever any Form of Govern-
ment becomes destructive of these ends, it is the
Right of the People to alter or to abolish it”. The
principle of self-determination was further shaped
by the leaders of the French Revolution, whose
doctrine of popular sovereignty, at least initial-
ly, required the renunciation of all wars of
— conquest and contemplated — annexations of
territory to France only after — plebiscites
(— Territory, Acquisition).

During the 19th century and the beginning of
the 20th the principle of self-determination was
interpreted by nationalist movements as meaning
that each nation had the right to constitute an
indepe