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Foreword

For too long, business ethics has been the captive of Anglo-American analytic
philosophy. Ethical theory to most business ethicists means the traditional
trifecta of consequentialism (usually utilitarianism), deontology (usually Kant),
and virtue ethics (usually Aristotle). While this has been quite useful in the
academic beginnings of the field, it is high time that we begin to connect these
now traditional texts and arguments in business ethics with other traditions in
the humanities.

Business ethics was born in scandal. It seems to regenerate itself with each
succeeding wave of scandal. And, there are two problems here. The first is that
our world is so interconnected that we can no longer afford to see business as
a separate institution in society, subject to its own moral code. Business must
be thoroughly situated in society. This means that we can no longer accept
the now rather commonplace narrative about businesspeople being economic
profit-maximizers and little else. Business is a deeply human institution set in
our societies and interconnected all over the world. The second problem is that
business ethics, by being reborn in scandal, never escapes the presumption that
business starts off by being morally questionable. It never seems to get any
credit for the good it brings into the world, only questions about the bad. In
fact, capitalism may well be the greatest system of social cooperation that we
have ever invented. But, if it is, then it must stand the critical test of our best
thinkers, if for no other reason than to make it better. Simply assuming that
capitalism is either unquestionably morally good or unquestionably morally
problematic violates both scholarly and practical norms.

Analytical business ethics and its concurrent management theory has pro-
duced much that is useful to theorists and managers, from employee rights to
stakeholder theory, social contract theory, corporate responsibility and sustain-
ability models, and much more. However, there is almost a non-human quality
to some of these ideas, as they take for granted the underlying social scien-
tific reasoning, which is primarily economic in nature. Again, while economics
has been an important cornerstone for business theory, there is much more to
consider if we are to return the institution of business to its rightful place as a
deeply human institution.

There are very few people who could put together this book. Hopefully the
old tensions between ‘continental’ and ‘analytic’ philosophers have passed.
However, I’m afraid they are still alive in business ethics. The late business
ethicist, Robert Solomon, when asked whether he was a continental or analytical
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philosopher, replied ‘what are the politics that are at stake by asking that
question?’.

What Professors Painter-Morland and ten Bos have done is to make the
question moot. They have crafted an outstanding volume that speaks to the
issues with which analytical business ethics has been concerned, and then
demonstrates how to think about these issues in a very different way. They
invoke the theory of Deleuze, Derrida, Foucault, Zizek, and others that may be
foreign to many business ethicists and students, yet they show how much these
thinkers have to offer us.

They have put together a cutting-edge collection of chapters that has the
possibility to transform business ethics as a discipline. They set business in
its broadest societal and human context, and ask us to see business as just one
more part of the continuum that we humans have woven together. At the end of
each chapter | found myself wanting to read more and thinking differently about
issues that I had believed to be long settled, even in my own research. There is
much here with which to agree and disagree. That means that Painter-Morland
and ten Bos have vastly enriched our conversation about business and ethics.

This is an important book for business ethics as a field. It will repay read-
ing, many times over, and we will see the results as a more human, socially
conscious, discipline of business ethics.

R. Edward Freeman
Professor, The Darden School, University of Virginia
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Introduction: critical crossings

MOLLIE PAINTER-MORLAND AND RENE TEN BOS

Why read this book?

Authors like to imagine that people read their books out of passion for the
subject matter or at least out of a curiosity regarding the new perspectives
that the text may yield. Years of teaching have, however, made this team of
editors more realistic. This book was more likely assigned by your teacher, and
bought with hard-earned money squeezed from an increasingly tight textbook
budget. You are most likely opening it now because your teacher assigned the
introduction for your first class meeting, or because you are eager, or anxious,
or both, to know what will be expected of you in this course within the next
few weeks. The other possibility is that you are a teacher yourself, trying to
determine what your students should spend their money and time on. It is
therefore pointless to convince you that this book is worth the money you or
your students have spent and the time that all of you will devote to reading
it over the next couple of weeks. We cannot convince you, even if we tried.
Reading books is a uniquely personal activity. The journey that reading this
book will take you on is shaped by who you are and by what you bring to the
table in terms of questions, passions, and expectations. The best we can do is
try to explain why we went to the trouble of putting this book together.

At face value, this book may look like a normal textbook. You will encounter
facts, figures, tables, text boxes, learning goals, and all other things that one
would expect from a decent textbook. Like many other business ethics text-
books, the material is interdisciplinary in nature. It aims to offer some philo-
sophical perspectives on the business environment, and since it deals with the
behaviour of systems and institutions, it draws on disciplines such as sociol-
ogy and psychology as well. The global context in which businesses operate
also requires the development of insight into political economy and cultural
studies. The authors in this book therefore represent many different disciplines.
They are also from different areas in the world. Some are philosophers, others
are organizational theorists or business ethicists. They all share an interest in
ethical issues about business and society.

A few things set the book apart from many of the other textbooks available
within the business ethics field. The most important difference lies in the fact
that this book offers some ‘critical crossings’. This introduction’s title should
be read in all of its senses. In the first place, ‘critical’ means that we consider the
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themes we address and the way in which we challenge the mainstream literature
on these themes as important. We believe that if we can start to reconsider
some of our basic understandings of certain business practices, it can make a
difference to our world. This can only happen by changing people’s orientation
and practices. This is why you should understand the idea of ‘crossing’ not
necessarily in the sense of crossing a bridge, or making a link, but rather as a
willingness to take a critical stance, to ‘cross’ positions that may have remained
unquestioned thus far, and to formulate a dissenting position if you come to
the conclusion that you in fact disagree with a specific standpoint. Engaging
in critical crossings by no means entails rejecting the status quo out of hand,
nor does it mean agreeing with the dissenting position offered by the authors
of this book. The important thing is that you formulate your own perspective
after having had the opportunity to engage in a critical assessment of a variety
of positions.

Another way in which what you are reading here is ‘new’ or ‘unusual’ is that
it tries to link worlds that typically function miles apart. We are in the business
of crossing divides, i.e. the divide which seems to exist between philosophers
and business people, and between business ethics and a certain part of the
philosophical tradition, i.e. continental thought. These divides are not ‘natural
facts’, but rather something that has emerged over time. The Ancient Greek
philosophers like Socrates, Plato, or Aristotle, were all philosophers of the
market place (agora) where all kinds of activities took place: political, social,
and commercial. They practised their philosophy amid the hustle and bustle of
the trading and negotiating that was going in ancient Athens and elsewhere.
The problem that we face in contemporary society is that this space, where both
trade and socio-political and ethical discourses could flourish, was lost in the
course of history. With it, the kind of conversations that were so characteristic
of ancient philosophy disappeared as well. Nowadays, we do not take for
granted anymore that philosophy and business might share the same space. On
the contrary, most people would probably claim that business and philosophy
belong to completely different realms. This book, however, can be seen as a
modest attempt to recreate this space. Of course, it cannot recreate exactly the
same kind of space the ancient philosophers occupied. Imagine a bunch of
philosophers walking round our contemporary shopping malls asking people
tricky questions and debating the socio-political and ethical state of society.
They will most likely be removed by the mall security for bothering customers
and distracting them from their spending sprees!

It is clear that the context has changed profoundly. We live in a globalized
environment and this book is at once a product and symptom of this. New
technologies, socio-economic dynamics, and cultural orientations have opened
up new possibilities of how we can live, and we have to figure out how we
want to do that. It may be difficult to find common ground on how to live given
this pluralistic environment. However, we do believe that through a renewed
engagement between philosophy and the world of commerce, a space may
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emerge where dialogue and debate will become just as important as it was in
ancient Greece. What we can still learn from the ancient philosophers is that
it is important to challenge common wisdom and to critically interrogate the
assumptions that we encounter in what we have known so far. In this respect,
we need the help of the philosophers, and in this book we will frequently resort
to continental philosophers.

The divide between analytic and continental philosophy
|

This brings us to the second divide that matters to us, namely the one between
analytic philosophy and continental philosophy. The distinction is important
because business ethics is much more grounded in analytic philosophy than in
continental philosophy. This implies that we should tell you a little bit about
this notorious distinction.

Nobody knows exactly who is responsible for it. A meeting at a confer-
ence in the small Swiss city of Davos in Spring 1929 is often seen as the
event that engendered this distinction.! At this conference, two very influen-
tial German philosophers, Martin Heidegger and Ernst Cassirer, engaged in a
discussion about the Enlightenment philosopher Immanuel Kant (1724—-1804).
One of the attendants at the meeting was a young Austrian philosopher called
Rudolf Carnap. This young man, who was already on his way to becoming
one of the most famous analytic philosophers of his time, accused Heidegger,
who is widely seen as perhaps the single most important continental philoso-
pher of the twentieth century, of talking only ‘mumbo-jumbo’. This accusation
has led, at least among logicians, positivists, and other scientifically inclined
philosophers, to either mirth or downright contempt. But it is not just a meeting
between two philosophers that helped to bring about such a distinction. Carnap
actually read Heidegger quite closely and remarked, in an article published in
1931, that Heidegger is driven by only one truly ‘big question’, to wit, ‘the
question of Being and nothing more’.> But what is the meaning of such a
big question? Carnap frankly admitted he could not make much sense of such
a question and offered some arguments that need not concern us here. The
point that is interesting in the present context is that Carnap claims that Hei-
degger is a ‘metaphysical’ philosopher. He is adamantly clear about what this
means:

Metaphysical philosophers do not offer us ‘propositions’, that is to say,
statements that describe the world and that are as such either false or true.
They rather offer us something entirely different, something that might be an
expression of our attitude to life, something that comes closer to poetry than
to exact logical thinking.?
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The allegation that metaphysical philosophy expresses pure artistry rather
than logical ingenuity has haunted what came to be known as ‘continental’
philosophy. In the wake of Carnap, many analytic philosophers have claimed to
abhor the ‘metaphysics’ that seems to underpin continental philosophy. There
has been a lot of debate about whether the analytic portrayal of metaphysics
is right, but we will not enter into that. However, you should know that there
were times that it was taken for granted that metaphysics is the most important
kind of philosophy since it allegedly asks the most basic questions that human
beings can ask: What is the essence of life? What is the essence of being? Does
the human soul exist and is it immortal? Carnap’s way of denouncing all these
questions as poetry, artistry, or pseudo-science was widely seen as challeng-
ing and provocative. The discussion between Carnap and Heidegger became
emblematic of the divide between analytic philosophy and continental philos-
ophy. Analytic philosophers think that not just Heidegger, but all continental
philosophers are at best metaphysical poets or artists.

How did continental philosophers respond? Most of them simply ignored
all these allegations and continued with the kind of work they were doing.
But underneath this superficial indifference, it is clear that many continental
philosophers think that analytic philosophers lack depth, are not rigorous, and
engage in their own kind of metaphysics. Such a different kind of ‘metaphysics’
implies, for example, a naive belief in the idea that science has straightforward
access to objects in the world and does not experience any difficulties in phrasing
unequivocal propositions about these objects. In fact, scientists operate in a
world where hard facts have become increasingly exceptional. In this book,
for example, we will see that issues such as globalization or sustainability are
hardly ever uncontested and do not have the clear factual status some people
may long for. Many continental philosophers alert us to the difficulties we may
experience in accessing the world.

The following table outlines some of the distinctions between analytic and
continental philosophy as seen from the perspective of analytic philosophy.

language analysis poetical analysis, poetry itself
scientific artistic at best, in fact nonsensical
disciplined wild, unruly, anarchistic
politically neutral politically left

methodological chaotic

believe in the progress of knowledge situational truths, contingency
really philosophical rhetorical

Having looked over the distinctions drawn above, you may feel that you
would have preferred a business ethics text written from the perspective of
analytic philosophy. After all, what is wrong with a disciplined, politically
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neutral, methodological text that offers ‘real’ philosophical perspectives on
business? As indicated above, this table of distinctions was drafted from the
perspective of analytic philosophy, but one could easily redraft it to cast a more
positive light on the continental perspective, and be more dismissive about the
contributions of analytic philosophy. Many of the commitments of the analytic
philosophers, especially their commitment to science, progress, and politically
neutral analysis, have been questioned by the continentals. Some of this has its
contextual origins in the political events in Europe during the first half of the
twentieth century. Especially the events of the second world war were pivotal
in shaping the concerns of many continental thinkers. In fact, Auschwitz has
been described as ‘the collapse of reason’. Therefore, one can detect a distinct
disillusionment with reason, science, and technology in the writings of many
continental thinkers. The events of the war and the demise of humanity and
morality during this time made it eminently clear that science, technology, and
the desire for progress are neither politically neutral nor unequivocally ‘good’.
Continental philosophers made clear that some critical crossings in the realms
of science, politics, and philosophy were desperately called for. One cannot
continue, as analytic philosophers would propose, to venerate science as a
bulwark of reason and objectivity.

However, it is not the purpose of this book to engage in philosophical hair-
splitting about the pros and cons of either analytic or continental philosophy.
Instead, we’d rather show you how specific continental philosophers do phi-
losophy. Therefore, to give you a foretaste of the kind of philosophical work
you can expect to encounter, we thought it may be helpful to introduce you
to just some of the basic issues that concern continental philosophers. One
example of such an issue is ‘truth’. Thinkers like Nietzsche or Heidegger, who
are often seen as the precursors of many of the key figures you will encounter
in this book, had a problem with the big claims to ‘truth’ that we find within
science or history. Nietzsche proposed that there are always very specific inter-
ests of power lurking behind these seemingly ‘objective’ claims. Heidegger
agreed with Nietzsche in the sense that he also thought that language does not
straightforwardly correspond to reality. Many continental philosophers would
subsequently relate to this issue of truth, for example by arguing that truth is
not a state of affairs, but rather an ongoing process. Others argued that instead
of looking for all-encompassing explanations of reality, we should rather focus
on specificity and particularity. In some cases, this led to a re-evaluation or
downright condemnation of what came to be known as ‘grand narratives’ or
‘big stories’. An example of such a big story would be the self-portrayal of
science as a heroic quest for truth, or the history of humankind as a march from
tyranny to more and more liberty. Frangois Lyotard, a very influential French
philosopher, proposed that philosophers and scientists should be more modest
and only tell ‘small stories’. Historians, for example, should henceforward not
focus on the great events in our history (the battles, the revolutions, or the
deeds of the big heroes) but on how all of this might have impacted on the lives
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of smaller communities (particular trades, villages, or families). Small stories,
so the argument goes, are taken from real life, whereas big stories lack any
connection to it.

The skepticism regarding big and all-encompassing ‘truths’ led other conti-
nental figures such as Jacques Derrida to rethink the very nature of language.
His idea of ‘deconstruction’ opened up the possibility that meaning and sense in
language can be very slippery. Indeed, texts and words can obtain a significance
that was initially not anticipated. In this book, we will see that many concepts
used in business ethics — globalization, responsibility, value, or sustainability —
have undergone a constant shift in meaning. Another key figure in this book,
Gilles Deleuze, proposed to replace what he understood as ‘transcendental’
reason with a kind of ‘vitalist empiricism’ that would take concrete bodily
affections and experiences as the point of departure. Like Nietzsche, Deleuze
reminded us of the importance of emotion and embodiment, and we will return
to this topic in many chapters of this book. For the moment, it suffices to note
that many continental philosophers do not think that the pursuit of knowledge
is or should be an entirely reasonable and disembodied endeavour. And what
counts for knowledge, in this regard at least, also counts for language.

This very brief exposé of some of the issues that continental figures engage
with should not, however, be read as a ‘position statement’ that all continental
philosophers would subscribe to. On many issues they do not agree with one
another at all. Therefore, they should most certainly not be portrayed as all
singing the same tune, as if they were putting forward a homogeneous, coherent
position. For instance, the German philosopher, Peter Sloterdijk, responds to
the fragmentation that the rejection of big stories might entail by deliberately
constructing a new ‘big story’, which narrates how human beings have always
been in the business of constructing and destroying the kind of communities
he refers to as ‘spheres’. The Slovenian philosopher Slavoj Zizek dismisses
Deleuze’s vitalism as a philosophy that merely incites people to indulge in their
own feelings rather than to be concerned about real problems in the world.
Against this conceitedness, he hopes to reinvigorate a revolutionary zeal and
clearly argues that big truths are needed for that. Only big stories engage people,
not small stories. But this has, in turn, led Sloterdijk to accuse Zizek of flirting
with the possibility of violence. If there is one lesson to be drawn from history,
Sloterdijk argues, then it is that big stories can be dangerous, especially when
they turn out to be political.

This debate between Deleuze, Zizek, and Sloterdijk serves to show that ‘con-
tinental philosophy’ is not a name for a unified tradition. However, what seems
important to many of these thinkers — in spite of all their mutual differences —
is to engage critically with the tradition that informs their own work, and with
each others’ work. Contemporary continental philosophers still take their inspi-
ration from earlier philosophers who played an important role in the history
of philosophy: Aristotle, Plato, Descartes, Spinoza, Hume, Kant, Hegel, Marx,
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and many others. They also reflect on thinkers who can be seen as their imme-
diate predecessors: Nietzsche, Bergson, Blanchot, Batailles, and even someone
like Ludwig Wittgenstein, who is a big name in analytic circles as well. All
these philosophers cast doubt on some central tenets and values not only of
philosophy but also of modern culture as such. However, it is important to note
that continental philosophers never envisaged a radical rift with the history of
philosophy. If, for example, Derrida talks about ‘deconstruction’, we should
not forget that he never envisaged a wholesale attack on heroes of ancient or
modern philosophy. In fact, it is a distinct characteristic of continental philoso-
phers that they take the history of Western thought very seriously. Subtle and
precise textual analyses of classical philosophical texts are the hallmark of
much continental philosophy, something which has tempted commentators to
label this philosophy as difficult and obscure.

We want to reiterate that the distinction between continental and analytic
philosophy remains opaque and contentious. Also, we should never forget that
the very notion of ‘continental philosophy’ has been created in the Anglo-
Saxon world. Just a few philosophers in the continent would actually endorse
the distinction even though many of them might deem ‘analytic’ philosophy to
be boring, superficial, and overly rigid. Be this as it may, business ethics is firmly
rooted in the analytic tradition and has largely ignored continental philosophy
altogether. This is not to say that it does not add meaningful perspectives.
Indeed, business ethics has embraced the analytic agenda and offered clear
normative perspectives on important issues. It has, for example, formulated
codes of conduct for business practitioners, it has developed new and important
insights in the business environment (in terms of stakeholders, politics, and so
on), and it has also raised important issues about worldwide processes such as
capitalism and globalization and what businesses can do about them. Despite
the advances made, however, we do believe that research in this area can be
so much richer when it opens up to a long but neglected continental tradition
of thought.

Continental philosophers suggest that one should always start from where
one is. In terms of this project, it means that we should start with what has been
produced in business ethics, and where that puts us at this specific juncture.
As such the book wants to provide an accessible overview of what is available
in the business ethics field and push us towards a critical reflection on where
that leaves us. What do we mean by ‘reflection’? It is clear that the discipline
of business ethics has always been reflective, but in a somewhat different kind
of way than what we will be proposing here. The field of business ethics
reflects issues that are topical in the corporate world, it has indeed an enormous
reputation in doing so. Yet, we maintain that it hardly ever discusses its own
assumptions. Instead, business ethics has always been intent on improving the
status quo, but was, in our opinion, much less inclined to questioning the
status quo. This made it impossible to question commercial motivations such
as yielding more profits, limiting liability, or building reputational value from
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a normative perspective. The central question seems to have been how ethics
could make business more profitable. The result is that it forecloses critical
discussions of the idea of ‘profit’ and what it might mean for our society. In the
process, many business ethicists forgot the most basic ethical question: How
should we live? In our opinion, ethics should always remain questioning — if it
fails to do this, it ceases to be ethics. Ethics is not primarily about answers, or
solutions, but about questions, puzzles, or dilemmas. This does not mean that
solutions cannot emerge, but they should always be submitted to the process of
critical questioning. We argue that this is an important lesson that can be drawn
from continental thought. The importance of this lesson will become more
evident as we look into the meaning of concepts such as ethics or morality.

Clarifying some basic concepts
- |

In terms of establishing a common conceptual framework for your reading of
the book, we would like to offer a brief description of certain key terms. It is
yet another misconception that within continental philosophy ‘anything goes’
and that argumentation need not conform to rational restrictions. Though it
is true that continental philosophy employs a slightly different conception of
and stance to ‘rational’ deliberation, it by no means embraces irrationalism or
relativism. Instead, it makes us aware of where our ideas about ‘rationality’
come from, and gives us an eye for the political, social, and economic context
of our judgements. This does not mean that we cannot provide a framework
for the concepts and that a certain rigour in argumentation isn’t expected in
putting forward continental philosophical positions. This makes it important to
embark on some reflection regarding the typical terminology that is employed
in the field of business ethics.

A few central concepts, such as ‘morality’, ‘ethics’, ‘norm’, “value’, ‘prin-
ciple’, ‘dilemma’, ‘relativism’, or ‘absolutism’, are pivotal in the normative
discussion and critical evaluation of business practices. The most central term
is surely ‘ethics’. When one asks any audience or group of students what comes
to mind when they hear the word ‘ethics’, one typically gets the response that
it is about right and wrong. But what does it mean to say that something is
‘right” or “wrong’? This question has kept philosophers occupied for centuries,
and does not lend itself to simple answers. Suffice to say that ‘right’ or ‘wrong’
seems to make reference to what a specific society finds acceptable or unaccept-
able in terms of judgement, conduct, or institutional arrangements. This has led
some theorists to argue that ethics is about morality. Morality can be defined as
the whole of the current norms and values, i.e. ideas about ‘right’ and ‘wrong’
that exist in society. Certain beliefs about what is acceptable emerge over time
and, after a while, some level of consensus seems to develop. The problem is
that when ethics is just about what has emerged over time, we get stuck in one
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of the most basic philosophical fallacies, i.e. the ‘is—ought’ fallacy. From the
observation that something is the case, we do not need to infer that it ought to be
the case. For example, to say that there have always been instances of injustice
in our society, does not mean to say that there ought to be injustice. This brings
us to an important distinction between ethics and morality. Whereas morality
describes the current norms and values in society, ethics is the discipline of
questioning whether we still agree with what is commonly accepted as right and
wrong in society. It studies the norms and values of society, plots the factors
involved in its emergence, and subjects it to critical scrutiny based on a philo-
sophical interrogation of its validity and functioning within specific societies.
If ethics loses this critical perspective, we have compromised its essence.

In order to perform its critical function, ethics has to engage particularly with
concepts such as ‘norms’, ‘values’, and ‘principles’, since these are the notions
that refer to society’s beliefs and orientation regarding ‘right’ and ‘wrong’.
Values can be defined as enduring beliefs about what constitutes a preferable
existence. It indicates what we consider a ‘better’ way of living. So, after having
lived in society for centuries, we may come to realize that it is preferable to treat
other people fairly rather than unfairly, either because those who are treated
unfairly will revolt and protest against their treatment or because we realize that
we ourselves would not like to be treated unfairly and that it would therefore
be unconscionable to treat fellow human beings similarly. We therefore come
to value certain states of existence.

These beliefs about what is valuable also dictate how we should act. Hence
norms, which tell us how we should act from day to day, come into existence.
Many modern philosophers have argued that norms provide a more binding
perspective on values. But the perspective should not only be more binding,
it should simultaneously be more general. The argument for this is that there
must be some beliefs about right and wrong that transcend particular contexts.
Kant, for example, argued that this transcendence can only be found in our
reason. He argued that what set human beings apart was their capacity to come
to rational precepts that all other rational creatures will be able to accept as
normative. This allows us to formulate principles, which function as moral laws
that we adhere to because of their rational appeal. Often terms such as values,
principles, ethics, and morality are used as synonyms, and we by no means
expected of our contributors to keep them neatly apart. The overall point is
that all these terms refer to the same process of delineating ‘good’ versus ‘bad’
and ‘right’ versus ‘wrong’. This is not so much a clear-cut conceptual issue as
a judgement that is made on the basis of available knowledge, circumstances,
and beliefs.

Therefore, some continental philosophers have come to the conclusion that it
may be precisely the clear distinction that is drawn between ‘right’ and ‘wrong’
that requires ethical interrogation. Often these binary extremes function as
political tools to protect those in power from criticism and dissent — in this
sense, the ‘right’ can become pretty ‘wrong’. Continental philosophers argue
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for an awareness of the contextual particularity of norms and values. One aspect
of this context is the power interests that lurk behind the use of moral terms
such as ‘good’ or ‘bad’. Contextual awareness alerts us to the fact that an appeal
to ‘what makes rational sense to all human beings’ may be an oversimplified
way of thinking about normativity. What seems to make perfect sense to one
group of people, may not look so ‘sensible’ to others.

Let us consider an example that we are all familiar with in determining what
is ‘fair’, namely the question whether downloading copyrighted music from the
Internet without paying for it is unethical. A discussion of this example may
typically reveal what we value. Normally, we are willing to pay people a certain
amount because we place a certain value on their contribution, effort, talent,
and uniqueness. So, there seems to be no reason why we should not pay for
copyrighted music when we download it from the Internet. However, we may
find some inconsistencies in these kinds of arguments and here too everything
hinges on context: why is it that in normal contexts we would pay for music and
why is it that the Internet apparently does not provide a normal context? For
instance, we do not necessarily mind paying a few hundred dollars for a concert
ticket, even if the famous artist will just make a thirty-minute appearance. But
at the same time, we may have no problem justifying downloading that artist’s
song online without paying for it. If, by paying for the expensive ticket, we have
already acknowledged the value of the artist’s work, could we justify taking
that asset without paying for it in a different context? Surely we don’t want to
say that we’ll only pay the artist what his/her work is worth when we are forced
to do so? That will be like admitting that we will steal as long as we do not get
caught! But the argument is seldom that simple and we tend to have immense
powers of rationalization in arguing what is fair.

Let us consider some more arguments relating to this example. As a relatively
‘poor’ student, you may argue that popular artists are rich anyway, and therefore
do not ‘deserve’ or ‘need’ even more money. The question of effort also enters
the debate — some students may argue that artists make quite enough money
already by doing something that is a lot of fun, comes easily to them, and that
they make enough through concerts anyway. They even argue that artists benefit
from the marketing that they get when people download their music from the
Internet, and therefore require no additional compensation. Another argument
that downloaders all over the world would utilize is that it is not the artists who
get the money but the record companies. Hence they do not steal any more
from artists than others are already stealing from artists, and that the theft of
songs online is stealing from the thieves themselves. This assumes a kind of
Robin Hood attitude — stealing from thieves does not really amount to stealing.
These arguments amount to a combination of the classic ‘you too’ argument:
‘if you do it, why can’t I?” Once again, the underlying philosophical fallacy
is that ought is derived from is. The fallacy plays out like this: ‘Cheating is
a part of life, it happens all the time, and so cheating ought to happen all the
time’.



n

Introduction: critical crossings

It is worth considering the full implications of such an argument. Are we
willing to say that celebrities should not be paid the millions that they earn,
because they exert too little effort, because they are already rich, or because they
are robbed by others already? Typically, we don’t make this kind of argument
because we place such high value on having these celebrities around. We
like listening to their music, watching their movies, reading about their lives,
following their fashion cues. As such, we have given them a certain role in
our everyday existence and as long as they play their role we are willing to
look beyond the merit arguments. It is clear then that the question of how,
how much and when people should be rewarded for their efforts is a complex
and controversial one. Does this mean that the pay discrepancies between top
executives and other employees or male and female executives can conceivably
be justified under certain conditions? We will pursue these kinds of questions
in more detail in some of the chapters, but for now, let’s consider the conceptual
implications of these arguments and debates.

It is often the case that a particular consideration appears to be more pertinent
or compelling in one case than in another. In fact, a double standard is being
employed — something that seems evidently wrong in one case may be judged
perfectly acceptable in another. The application of different moral standards to
different ethical problems is called ‘relativism’. Most ethicists reject relativism
because it assumes that there are no basic goods that need to be protected in
society and because it utilizes a logic that is ultimately incapable of offering
compelling arguments against abuses. [f we were truly relativists, we would have
to merely accept it if someone were to take our property, inflict physical harm
on us or those we care about, or break their promises. Furthermore, relativism
makes it very difficult to resolve disputes, as relativists deny the compelling
power of reasonable discourse with others, arguing instead that what is right for
others may not be right for them. If there is no reason to believe that some ethical
arguments are better than others or that better arguments should prevail and
inform our decisions and actions, then there is also no reason why individuals
should not simply do as they like. A related problem with relativism is that it
allows for ethical subjectivism, i.e. the belief that individuals need not justify
their decisions or actions to others.

Does this mean that we will be advocating ethical absolutism instead? Abso-
lutism can be defined as the belief that there is one conception of ‘right and
wrong’ that should hold for all people at all times. It can also be related to
ethical imperialism, which refers to a position that affords the proponents of
one ethical position the right to criticize others and to convince or even coerce
these others to adopt their specific point of view. Continental philosophers have
always been notoriously skeptical and critical of absolutist claims, especially
because of the totalitarian implications of such claims and the power abuse
that often accompanies its employment in practice. In fact, it would be incred-
ibly difficult to advocate an absolutist perspective if you take the continental
philosophers seriously. Continental philosophers are committed to contextual
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analysis and the specificity it requires. But, we will also see that this is not to
say that they succumb to relativism. Especially in the chapter on globalization,
you will read more on the problem of relativism. Now, we simply want to point
out that another reason why continental philosophy can be so interesting for
business ethicists is that it alerts us to context as an important factor in ethics
and morality.

Who should read this book, and how?
|

We wrote this book to offer the opportunity to make critical crossings to a rather
broad audience. In the first place, we hope that it will afford students of business
administration, economics, and philosophy the opportunity to engage in a
sophisticated philosophical analysis of business. It is also written for teachers
who want to enrich their teaching with a whole range of novel ideas. This book
will also make interesting reading for philosophically minded practitioners,
who want to challenge themselves to never stop asking questions about the
environment in which they live and function. Whether you are a student, a
teacher, or a practitioner, we hope that this book will be only one of the
first phases in a lifelong journey with continental philosophy. In ethics and
philosophy, our work is never done.

Firstly, this book will require you to practise certain basic philosophical
skills. This includes close reading, critical questioning, and independent argu-
mentation. This inevitably means that you can never read something only once.
You have to analyse the structure of each chapter, and you then need to for-
mulate a critical response. In doing the latter, you employ quality arguments
and avoid philosophical fallacies. In our view, fallacies are signs of sloppy
thinking and laziness. For example, resorting to personal attacks or issuing
threats to try to convince others of your position is not only unacceptable but
ineffective in a philosophical dispute. What you should display instead is a
thorough understanding of various positions, a willingness to listen to people
who hold different positions, and a readiness to bring in meaningful arguments
and perspectives to support your own stance. Part of this involves getting to
know yourself. If you can understand the genesis of your own position, the fac-
tors that inform it, and its implications, you will be more able to anticipate and
understand possible objections against it and to enter into meaningful dialogue
with others.

As we have indicated from the outset, this book is not just any kind of
philosophical text. It wants to create the space for ‘critical crossings’. The
way the book is structured reflects our preoccupation with crossing the divide
between current business ethics theory and continental philosophy. Each chap-
ter describes a certain topical area: sustainability, reward and compensation,
culture, and a number of other priority items that remain on the agenda of
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business ethicists. The order of the various chapters of the textbook deliber-
ately takes us from a broader consideration of the context that sets the scene
for discussions within business ethics, towards more specific thematic issues
that require our attention. We therefore start with chapters on more general
notions such as corporate agency, stakeholder theory, organizational culture,
moral decision-making, and justice. We believe that it is important to have a
clear understanding of these notions, and to also consider a possible reframing
of them, before proceeding with the rest of the book, which deals with more
specific themes, such as whistle-blowing, leadership, reward and compensation,
marketing, corporate social responsibility, codes and standards, sustainability,
and globalization.

Within each chapter, we asked ourselves what continental thought brings to
our understanding of these central themes in business ethics. Every chapter
offers a description of the mainstream point of view on the topic and then
proceeds to offer some perspectives from within continental philosophy. We
therefore start with the wealth of insights that business ethics produced, spend-
ing some time in understanding its underlying assumptions. In doing the latter,
we open another level of questioning, another space where new possibilities
may emerge. If we can identify the assumptions of our current theories, we
are in a better position to question them and thereby unsettle beliefs that may
have gone unchallenged for too long. Continental philosophers take a different
angle on things and as such allow for different perspectives. They allow us to
change positions, or to relocate ourselves without physically moving to another
continent. Herein lies the excitement of philosophy. This excitement, however,
comes at a price. You will find that some chapters contain difficult theory,
but we have done our utmost to present this theory in an accessible way, and
have selected only those theories that we think may enrich the field of business
ethics.

Some chapters may include boxes and lists of important issues that allow the
reader to get a better ‘background’ understanding of what is going on. For ease
of reference, some central concepts within the various chapters are explained
in the glossary at the end of the text. If you are unsure of what a term means,
the glossary is the place to go. This book can be read chapter by chapter, but
there is no need to do so: you may also choose your own chapters of interest
(it depends very much on what kind of teacher or student you are). Teachers
will hopefully use the book so as to make students reflect about issues that are
addressed in the chapters. The idea is to allow students to come to a nuanced
position on a certain issue. The chapters have been organized in such a way that
much of the book can be covered in a typical semester (one chapter a week).

We hope that this book will allow our readers to understand the relevance
of continental philosophy for business and organization. This will require of
you not only to obtain the particular insights that this kind of philosophy might
offer, but also to cultivate the philosophical attitudes and to practise the skills
of close reading, critical questioning, and independent argumentation. We hope
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you will, after having worked through the book, not shy away from the enor-
mous complexity of the world we live in. Texts on business and organization too
often encourage a mentality that seeks a simplistic solution for every problem.
An over-emphasis on practical solutions is, we believe, one of the problems,
not only in standard business texts, but also in business practice. If continental
philosophy teaches us one thing, then it is that the problems of the world seldom
require quick fixes and that theoretical and practical carefulness and discipline
are crucially important in our area. In the end, the kind of philosophers we dis-
cuss in this text may help us all to develop a somewhat different attitude towards
the world’s complexity. Perhaps, this refers to what is perhaps the single most
important philosophical skill: the capacity to be transformed. As one of the
major figures in this book, Martin Heidegger, once argued, the question should
not be about what you can do with philosophy, but about what philosophy can
do with you.

NOTES

1 There is vast literature about this meeting of separate minds. The most important
text is probably: M. Friedman, A Parting of the Ways: Carnap, Cassirer, and Hei-
degger. Chicago, IL: Open Court (2000). See also: M. Friedman, ‘Carnap, Cassirer,
and Heidegger: the Davos disputation and twentieth century philosophy’, Journal of
Philosophy 10 (3) (2002), 263—74. Another author is: P. Gordon, ‘Continental divide.
Ernst Cassirer and Martin Heidegger at Davos, 1929 — an allegory of intellectual
history’, Modern Intellectual History 1 (2) (2004), 219-48.

2 R. Carnap, ‘Uberwindung der Metaphysik durch logische Analyse der Sprache’,
Erkenntnis 2 (1932), 219-41. A translation of this article was published much later:
R. Carnap, ‘The elimination of metaphysics through logical analysis of language’, in
A. Ayer (ed.), Logical Positivism. Glencoe, IL: The Free Press (1959), 60-81.

3 Carnap, ‘The elimination of metaphysics’, 79.



Agency in corporations

MOLLIE PAINTER-MORLAND

Goals of this chapter

After studying this chapter you will be able to:

o understand the discussion of agency theory in business ethics;

o understand how Deleuze and Guattari develop an alternative understanding
of agency;

o understand the implications of the move from identity towards multiplicity
for discussions of corporate agency.

Introduction

15

Introducing agency theory

One of the basic questions that business ethics is concerned with is the question
of who is responsible for ethical failures in the corporate realm. If we feel
disappointed in the quality of products or services we have paid for, or feel that
our return on investment in a certain corporation is not satisfactory, or when
corporate actions harm the environment, we typically feel that some wrong
was done, and we want to hold the wrongdoer accountable. Questions that
inevitably arise include: ‘How was the decision to harm my interests made?’,
‘Was this done intentionally?’, and ‘“Who should be held accountable for this?’
These questions all assume that someone intentionally decided to act in a way
that harmed others, that this is wrong, and that someone must pay the price for
such wrongdoing.

The problem is that in the case of ethical failures in corporations, each
of these three assumptions that we typically rely on turn out to be more complex
than it seems at first glance. In the first place, the question of who made
the decision is often difficult to answer. For example, we might think that
decisions are typically made by an individual, be it a senior manager or the
chief executive officer (CEO), but in the case of corporate misconduct, there
are often more people involved in the decision-making process. This brings
us to the whole debate around corporate moral agency. The first question that
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confronts us is whether a corporation can make decisions or have intentions
in the way that individual human beings do. Ever since the emergence of
business ethics as a discipline many decades ago, there has been much debate
around this issue. The most prominent theory in this regard was developed
towards the end of the 1970s by Peter French, who argued that corporations
are moral agents in much the same the way that individual human beings are,
because they can intend actions and therefore have to be held accountable
for those decisions.! They have great powers in society, and so it is in all
of our interests that we hold these corporations accountable. He also argued
that they have the capacity to make rational decisions through what he termed
corporate internal decision-structures (CID-structures), and that they can revise
these rational decisions over time. French initially argued that these structures
resemble the beliefs and desires of those of human beings, but this position
received much criticism. Corporations do not have bodies that can be hurt or
desires that need to be fulfilled, so surely one could not argue that corporations
are similar to human beings in anything but a metaphorical sense. Some of
French’s critics argued that he was committing the basic philosophical fallacy
of anthropomorphism, i.e. ascribing some human characteristic to non-human
entities. French subsequently refined his position by arguing that corporations
have intentions not because they are persons but because they have a capacity for
moral agency. This means that corporations can have intentions in the sense that
they are capable of planning for future events and acting on those plans. They
therefore operate as agents even though they are not persons. Denis Arnold,
an American business ethicist, takes these ideas one step further to argue that
what characterizes corporations is a shared intent that allows the corporations
to control their activities and the decisions of their members.? The corporate
decision-structures actually dictate how people ought to behave, and as such
they have a normative function. The fact that there is deliberate planning and
the structuring of rules and policies to facilitate the attainment of the planned
result, as well as reflection on past intentions and changes to these plans, brings
Arnold to argue that a corporation has a kind of moral agency that is more than
a mere mental state.

Corporate governance and agency theory

The fact that corporations engage in intended actions raises the question of how
decisions are made and who is to be held responsible for those decisions and
actions. Here we enter into the realm of corporate governance. This important
term refers to the processes by which corporations are directed and controlled.
Typically, a board of directors is in charge of the governance of a corporation.
Some of their tasks include determining the direction of the company and the
supervision of management, as well as the acceptance of corporate account-
ability and compliance with legal and statutory frameworks within which the
corporation operates.’ In most cases, the board of directors is elected by the
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shareholders of the corporation to fulfil these tasks. It is important that the board
includes independent directors, who are capable of more objective oversight
than the corporation’s executives, who are intimately involved in the day-to-day
management of the corporation. An independent director is someone who ‘has
no direct or indirect interest, current or previous, professional or personal inter-
est or relationship’ in the corporation.* Boards also have committees in order to
control and supervise important financial decisions, compliance measures, and
reporting. A very important part of agency theory in business ethics discusses
the fact that board members have a fiduciary duty to act as agents of the share-
holders, or the owners of the corporation. They are the people who represent
the owners, and should therefore operate according to the desires and needs
of those whom they represent. In Milton Friedman’s view, this was clearly the
owners, or stockholders, and much of this thinking remains prominent within
many corporations. However, it is widely acknowledged that other stakeholders
have become important in corporate governance processes as well: employees,
key suppliers, financial institutions, and certain government agencies all have
legitimate claims to participate in the corporations’ affairs.’

This is even more the case in other countries. Significant differences exist
between the Anglo-American, European and Japanese-East Asian governance
systems. These differences pertain to how corporations are funded and owned,
but also to how other historical, political, social, and economic factors shaped
the expectations that societies have of corporations.® We will not go into details
here. It will suffice to say that in some systems, certain stakeholders have
vastly more power in terms of the governance of the corporation than in others.
For instance, in Europe, employees have much more influence in the direction
that the company takes. This influence is afforded to them by a two-tier board
system, which includes a supervisory board or council on which employees
have significant representation. This allows employees to put their interests
and demands squarely on the agenda when it comes to the governance of the
corporation. Because banks are the key financial institutions and are closely
involved with ownership of corporations in continental Europe and Japan, they
also have a lot of influence on how corporations are governed. This is not
necessarily the case in the Anglo-American system, which operates largely on
the shareholder wealth maximization model. Anglo-American boards’ primary
fiduciary duties are towards private individual shareholders, or groups that rep-
resent these shareholders. The main interest of these shareholders is the growth
of their investment in firms, and hence, ensuring sustained profit-maximization
has been a prime governance priority.

The reason why governance is so important for our discussion on corporate
moral agency is that boards of directors seem to be responsible for many of the
important decisions that corporations make as well as for the actions they take.
Recent legislative developments have also increased the supervisory duties of
the board in order to avoid the kind of unethical behaviour that has led to
the demise of many corporations worldwide. The question remains, however,
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whether these developments will have a positive influence on the decisions and
actions of corporations. The belief that seems to underpin most governance
structures is that individual human beings are still in charge of corporations,
and that these individual agents represent their principals (the owners of the cor-
poration) as moral agents. There is also the belief that individual moral agents
are rational in making decisions and taking actions that further the intentions
of the principals they are representing.” The interaction between individual
board members, executives, or other representatives of the corporation, and the
corporation as a legal ‘person’ in and of itself, raises some of the most difficult
questions regarding corporate accountability. To address these questions, we
will need to take a more critical look at how corporations gained the power and
influence that they currently have in our society.

A critical perspective on corporate moral agency
- |

A very critical analysis of the idea of ‘corporate personhood’ can be found in
Bobby Banerjee’s discussion of the evolution of corporate entities over the last
two centuries.® Banerjee makes it clear that the corporation as we know it today
does not resemble the role that was originally envisaged in the emergence of
these entities in the 1800s. At that time, the state could, and often did, revoke
the charter of a corporation if it did not act in the interest of the public good. By
the twentieth century, however, these restrictions on corporations disappeared.
It was not until the 1960s and 1970s that environmental and consumer activists
started campaigning again for a system of federal charters to rein in the power of
corporations. Given how the legal persona of the corporation has evolved, this
has been easier said than done. Corporations are no longer officially required to
serve the public interest, and even though some laws govern their relationships
with stakeholders, the law also grants them many rights and freedoms. So much
so that some have argued that the rights and freedoms of the corporation as a
‘legal person’ sometimes trump those of human persons. How did this happen?

Banerjee indicates that it was the landmark court decision of Dartmouth Col-
lege v. Woodward in 1819 that bestowed property rights on corporations. Legal
counsel for Dartmouth College argued that the rights of private corporations
should be protected from the changes and fluctuation of political opinions and
parties. This led the judge, John Marshall, to conclude that ‘a corporation is a
legal person’ or an ‘artificial legal entity’ distinct from its owners and officers.
This decision had important ramifications. It meant that the corporation was no
longer perceived as a creation of the state that should serve the public interest
and that it had similar private rights as individuals. For instance, as an artificial
legal person the corporation is entitled to protection under the 14th Amendment
of the US Constitution.
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Since corporations are now for all intents and purposes ‘persons’ with similar
rights, many business ethicists argue for assigning them corresponding respon-
sibilities. The corporate social responsibility (CSR) movement is based on the
belief that the corporation is interwoven with the rest of society and has at least
the following responsibilities: the economic responsibility to be profitable, the
legal responsibility to abide by societal laws, the ethical responsibility to do
what is right even when not compelled by law, and the philanthropic responsi-
bility to contribute to what is desired in society. This fourth area is not morally
or legally mandatory and falls entirely within the discretion of corporations.’
We will discuss the various developments within the CSR movement in more
detail in Chapter 11. For the purposes of this chapter, it will suffice to say that
corporations have always played and continue to play a very significant role
in the lives of communities and that, as such, there is a legitimate expectation
that they should be responsible in doing so — at least in the four ways described
above. But is this enough?

What does it really mean to say that corporations should be responsible?
In the early years of the CSR movement, corporate social responsibility dis-
courses restricted the forms of corporate participation in community life to
charitable contributions and community development. As a result, more active
corporate participation in societal governance and the overall impact that it has
on society was not adequately acknowledged. More recently, revisions of this
understanding of corporate citizenship (CC) have been proposed. The main
reason is that the context within which CC operates had changed significantly.
The power role that the nation state plays in guaranteeing citizenship rights has
been weakened, whereas the power of corporations has increased. Moon ef al.
argue for a more rigorous definition of how corporations should function as
‘citizens’ in a global context.!” They claim that corporate citizenship cannot be
sustained on the basis of corporations’ legal and administrative status. Though
they may operate /ike citizens in some respects, they are not citizens in the real
sense of the word.

Nevertheless, Moon et al. argue that corporations do operate like citizens in
three important ways. In the first place, they participate in their communities’
processes of societal governance through lobbying, pressure group activity, and
even directly in governing in and through everyday economic activities. Sec-
ondly, they contend that corporations are involved in developmental democracy
to the extent that they safeguard certain civil and social rights of other citizens.
This has been particularly important when multinational corporations (MNCs)
operate in countries guilty of human rights abuses (China and apartheid South
Africa), and in developing countries where the state cannot adequately protect
and deliver certain social rights, such as healthcare, education, and infrastruc-
ture. Thirdly, corporations also engage in deliberative democracy in and through
their involvement in collective problem-solving. The notion of ‘stakeholder
democracy’ is central here — corporations open the possibility for deliberation
among societal groups and also respond to stakeholder concerns. Crane ef al.
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argue, therefore, that corporations may not be entitled to certain rights as ‘real’
citizens would be, but they are powerful public actors who have the responsibil-
ity to respect and even protect ‘real’ citizenship rights in society.!! In fact, they
argue that corporations should be viewed as administrators of certain citizen-
ship rights. The main thrust of this argument is that corporations are taking over
what were previously governmental functions. This raises all kinds of questions
regarding the participation of those whose rights are defended and administered
by corporations in the process of informing, controlling, and accounting for
corporate decisions.

Critics of the corporate citizenship approach argue that the conflation of
the notion of a legal ‘person’ and a public citizen should not be tolerated.
Corporations don’t have bodies that can get hurt, age, and die like those of
human citizens in society. They don’t vote for governments like individual
human citizens do. Add to this the fact that many multinational corporations
operate all over the world, and one is left with the vague notion of multi-
national corporations being ‘world citizens’. Banerjee points out that even
though the law can recognize the metaphoric personhood of a corporation,
it is by no means easy to assign corresponding responsibilities to them.!?
What we are left with are ‘persons’ who have lots of rights, but no real
responsibilities.

As we saw above, Crane ef al. counter this objection by acknowledging that
corporations are not citizens in the real sense of the word, but function like citi-
zens, or at least as protectors and administrators of citizenship rights. However,
even this position has met with serious criticisms. If we are going to assign to
corporations the functions of government, how can we make sure that they will
administer these fairly and to the benefit of all in society? Crane et al. argue that
there are various mechanisms through which stakeholders can participate in the
governance of corporations, or exert pressure on them. However, what seems
evident is that corporations will be most concerned with protecting the rights of
those stakeholders who have a direct impact on their operations, i.e. customers,
employees, and suppliers. All these parties are economically empowered in
some way — they can influence the corporation by withholding their invest-
ment, spending power, or production power. The question that remains is how
we can be sure that the corporation will protect the rights of economically dis-
advantaged groups, like the unemployed, or the poor who don’t have spending
power. How can we be sure that corporations will be trustworthy custodians of
certain common goods, like water, air, and natural resources that belong to all
in society? Despite claims by Crane ef al. that the new corporate citizenship
(NCC) model that they propose is descriptive and value-neutral, Jones and
Haigh have accused them of betraying a clear neoliberal prejudice and refusing
to acknowledge that corporations do not always operate in the best interests
of society.!* Furthermore, even if they wanted to serve societal interests, it is
not easily conceivable that corporations will be able to implement participa-
tory decision-making models that take pluralist interests into account. Hence,



21

Agency in corporations

corporate decisions are not sufficiently safeguarded by democratic processes,
as most governments claim to be.

Other objections to the idea that corporations can be citizens draw out the
implications that this will have in practice. Why would corporations agree to
take on the obligation to act as administrators of citizenship rights? Hans van
Oosterhout argues that they would do so because of the concomitant rights that
they can claim in the process. He believes that corporations will be interested
in attaining some fundamental human rights, like protection against arbitrary
interference and expropriation by governments. They would also lay claim to
rights that give states and other intra- and international entities privileged status
under national and international law. This will have an impact on the status and
legal subjectivity of corporations under international law. It would also allow
corporations to invoke these rights against real human beings.'*

Regardless of the objections raised within these theoretical debates, we see
that corporations are taking on moral responsibilities in practice. The accep-
tance of the notion of ‘corporate moral agency’ and ‘corporate citizenship’
has brought many corporations to state their moral commitments publicly.
The emphasis that is now placed on good governance practices, corporate
social responsibility, and corporate citizenship, has led to the development
of a plethora of corporate codes and charters that outline the value commit-
ments of corporations. Most corporations, whether they manufacture cigarettes,
weapons, or motorcars, make it clear that they intend to do business ethically.
This is true even in the case of corporations that failed due to financial mis-
conduct and deceptive business practices, such as Enron Corporation, which
sported a glossy code of conduct and won numerous rewards for its excellent
corporate social responsibility projects. This has led to significant skepticism
regarding the intentions and practical value of corporations’ stated value com-
mitments.

However, when it comes to ethical violations, the law has the capacity to hold
both the individuals involved in executive decisions and the corporation as a
legal entity responsible for any damages caused. The concept of a tort is central
in this regard. A tort is a civil wrong that is settled when one party sues another.
Business can therefore be liable for intentional or unintentional torts of their
agents or employees.'> This includes strict product liability, and even vicarious
liability for unintentional harm done by employees or agents of the corporation.
The central assumption seems to be that although it is still individual moral
agents who make mistakes, the corporation as a whole is supposed to guide
these agents and prevent them from wrongdoing.

There are even attempts to entice corporations to proactively manage their
ethics in order to prevent ethical violations. In the US, the most prominent ini-
tiative in this regard is the US Federal Sentencing Guidelines for Corporations.
Within this, seven steps are prescribed that should be taken in the establish-
ment of an ethics and compliance programme. These seven steps include:
developing compliance standards, including a code of conduct, assigning a
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The Federal Sentencing Guidelines’ seven steps

(1) Formulating compliance standards and procedures such as a code of conduct or ethics;
(2) assigning a senior employee (e.g. a compliance or ethics officer) to oversee proceedings;
(3) taking care when delegating authority;

(4) effective communication of standards and procedures (e.g. training);

(5) auditing/monitoring systems and reporting mechanisms, including whistle-blowing;
(6) enforcement of disciplinary mechanisms; and
(7) appropriate response after detection.

senior employee responsibility for managing the programme, implementing
ethics training, making provisions for safe reporting channels, ensuring proper
communication of ethical standards and raising ethical awareness, enforcing
discipline, monitoring, and auditing, as well as preventing the reoccurrence of
misconduct.'®

If a corporation can indicate that it did everything it could to prevent its agent
from engaging in misconduct, it may receive a lesser fine, or escape prosecution
altogether. Corporate executives calculated that investing in the development
of an ethics programme would probably cost them less than what they stand to
lose in the event of a lawsuit. Ethics programmes that were motivated by this
kind of logic were therefore no more than relatively cheap insurance policies.
As it happened, experience soon showed that a programme in and of itself has
little power to curb misconduct.

The spate of corporate scandals that occurred in the early 2000s compelled
the Federal Sentencing Commission to take stock of what seemed to be the fail-
ure of many corporate ethics programmes. In 2004 they revised the guidelines
and significantly elaborated on the criteria that ethics programmes in corpora-
tions had to meet. They also assigned significantly more responsibility to the
governing authority (i.e. the board of directors) and executive leadership of an
organization in overseeing the ethics programme. An important new provision
was that an organization has to show that it had promoted ‘an organizational
culture that encourages ethical conduct and a commitment to compliance with
the law’. This has led to renewed interest in the issue of corporate culture in
the field of business ethics.!” The debate is often described as the question of
whether ethical failures in corporations are the result of bad apples (unethical
individuals) or bad barrels (corrupting organizational structures). It also led to
a plethora of articles debating the benefits of a values-driven approach to orga-
nizational culture, or a compliance-driven orientation stipulating clear rules
and procedures. The emergent consensus in business ethics circles is that the
two approaches are not mutually exclusive and that successful ethics manage-
ment programmes often employ a combination of both values-driven cultural
interventions with a strong compliance orientation.
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We need to develop more insight into the interaction between corporations
and their agents. Despite all of the theoretical discussion of corporate ‘person-
hood’ and ‘citizenship’, the current reality is that moral agency still seems to
be located primarily within the individual human agents within corporations.
We see this in the way corporate governance systems function, and the way that
the law holds corporations responsible for the decisions and actions of their
agents. The problem, however, is that once a violation occurs, it is very diffi-
cult to assign precise accountability because of the complex nature of decision
structures. Many questions remain to be answered: Are individual moral agents
within corporations indeed capable of rational decisions and actions directed by
clear intentions? Are these agents not influenced by their institutional environ-
ments? And if so, who, or what is to blame? And if corporations are to protect
citizen rights, who makes the decisions on what to protect and how to go about
doing so? These questions cannot be answered if we do not take into account
how human beings shape and are shaped by their institutional environments. It
is in this regard that the insights of continental philosophers become invaluable.

Continental perspectives on structure and agency
|

The current debates around corporate agency and individual moral agency
within corporations display a number of assumptions that call for philosophical
interrogation. In the first place, many theorists seem to assume that corporations,
and the individuals that operate within them, have distinct identities that allow
them to act as ‘agents’. In the case of corporations, their ‘identities’ are often
described in terms of ‘organizational cultures’. In terms of individuals, much
attention is paid to the fiduciary duties that executives have, and the development
of their personal integrity through various kinds of ethics training sessions
and awareness raising programmes. But are these ‘agents’ real and do they
have moral identities? How do they come into existence? In this section, we
will discuss how Gilles Deleuze and Félix Guattari trace the origins of both
corporations and individuals back to the basic flows of desire that make up the
world. We will see that they give us reason to be less certain in our claims about
corporate and individual identity.

What we have to investigate is how these corporate entities function and
whether the focus on ‘identity’ within these complex organizations is indeed
appropriate. Deleuze and Guattari help us understand that the focus on ‘iden-
tity” often conceals the fluidity and multiplicity inherent in individuals and
organizations. In organizational theory, the model of the corporation as a com-
plex adaptive system may also challenge us to acknowledge the more fluid
and dynamic nature of both corporations and their agents. A second, related
set of assumptions that may merit investigation is the nature of the interaction
between corporate structures and the individuals that operate within them. In
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philosophy, this problem is often referred to as the structure-agency problem.
Are individuals determined, or decisively shaped by the institutions within
which they function? Or do they maintain their free will, their own sense of
agency? Or is this in fact an overly simplistic way of looking at how decisions
and actions emerge?

(apitalism and its ‘entities’

In Anti-Oedipus: Capitalism and Schizophrenia, Deleuze and Guattari offer
an analysis of the way in which capitalist practices are related to some of
the most basic workings of the human unconscious, which they describe as
‘desiring-production’. They position desire as central to social production and
reproduction, and as such, they posit it as the very infrastructure of daily life.'®
The flow of this desire creates couplings. The reason for coupling in the Deleu-
zoguattarian scheme of things is related to sensory stimuli linked to the specific
details of our embodied reality, like a lock of hair, a smell, a voice. The point
of these couplings is that they are not related to identities or over-arching enti-
ties. They are not transcendental or hierarchical. For example, Deleuze and
Guattari explain that children do not love their parents (the father, the mother),
but that they become attached to specific details, like the breast, the eyes, the
voice, or a moustache. The attraction is visceral, not an abstract commitment.

For Deleuze and Guattari, desire is a positive and productive force that
sustains the material flows that all life requires. Desire is not only permeating
the natural or the biological, but also the social — it “produces’ various forms
of sociality. It plays, in other words, a role in the creation and sustaining of
practices and institutions. Deleuze and Guattari always provide their readership
with lots of examples of what they have in mind: bureaucrats may indeed love
their files, a judge may be libidinously related to his or her verdicts, exchange
business on Wall Street turns people on, fans are enthused in a soccer or
football stadium. Here, it is important to understand that ‘desire’ is not what
psychoanalysis understood it to be. It is not a sense of lack that permeates our
unconscious, it is rather a productive force that constitutes reality, including
social reality. We have to understand that for Deleuze and Guattari desire refers
to more than just sexual desire. Sexuality is but one flow amid many others that
make up desire.

Deleuze and Guattari stress the primacy of historical and political forces in
the operation of ‘desiring-production’. The notion of desiring-production is a
neologism for a conception of desire infused with production.!® This desire
is the physical and corporeal production of what we want. Our economic
activities therefore have to be understood within the context of this desiring-
production. Examples that Deleuze and Guattari offer of desiring machines
include a mother’s breast and a baby’s mouth — the breast produces a stream of
milk, the mouth taps it. The mouth is also a productive machine that produces
sounds and saliva. Deleuze and Guattari also describe capitalism as a formidable
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Machines versus mechanisms and organisms

It is important to distinguish the idea of the machinic from that of the mechanistic or organ-
ismic. Living bodies and technological apparatuses are machinic when they are in the process
of becoming, they are organismic or mechanical when they are functioning in a state of stable
equilibrium. For Deleuze, the machinic is necessary to celebrate and explore the multiplicities
that are always present in mechanisms and organisms.

‘desiring machine’, which is both social and technical.2? As such, the social and
technical structuring, destructuring, and restructuring within capitalism reveal
the desiring-production we are all necessarily engaged in. Deleuze and Guattari
were very critical of how capitalism came to be the social and economic form
that our desiring-production takes. However, they offer a critique of capitalism
that nonetheless accepts it as a central part of our existence that has to be
analysed and understood.

Deleuze and Guattari’s understanding of social, political, and economic activ-
ity is premised on the fact that all of life itself is a matter of flows, which must
be structured in order for us to subsist. This structuring takes place through
societal ‘coding’ that brings about relatively stable ways of existing. In Deleuze
and Guattari’s vocabulary, territorialization refers to the process by which we
as human beings organize our world into spatial patterns such as ‘inside’ versus
‘outside’, or ‘centre’ versus ‘periphery’. It relates to the spatial, material, and
psychological components that constitute a society, group, or individual. How-
ever, rather than being a sedentary place with fixed borders, the territory is itself
amalleable site of passage.?! An assemblage has both territorial aspects, to sta-
bilize it, and cutting edges of deterritorialization — therefore, it can be described
as a mobile and shifting centre. This notion of assemblage is the translation of
the French concept of agencement, and as such, offers another way of thinking
about agency in corporate contexts. ‘Agencement’ refers to the intermingling
of bodies in a society, including all the attractions and repulsions, sympathies
and antipathies, alterations, amalgamations, penetrations, and expansions that
affect bodies of all kinds in their relations to one another. Agencement stems
from the Latin agens, meaning ‘directing’, ‘putting into motion’. Agencement
allows us to put things into motion, to act, to direct. The fact that the concept
of agencement is translated as assemblage, is quite significant. As Deleuze and
Guattari explain, ‘a society is defined by its amalgamations, not by its tools’.??
One can think here of how a room is appointed, how things are arranged. But the
difference is that there is no central agent that arranges, but is rather a kind of
emergent patterning that produces something like ‘agency’, ‘identity’, etc. The
assemblages that allow for this agencing (the verb form of agency) capacity
are not stagnant. An assemblage has both territorial aspects, to stabilize it, and
cutting edges of deterritorialization. Therefore it can be described as a mobile
and shifting centre.
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Territorialization, deterritorialization and reterritorialization presuppose
each other. Deterritorialization is the possibility of change and transformation
that is part of any territory.>> For our purposes in this chapter, it is important to
understand the constant deterritorialization that is always at work in capitalism.
How does this deterritorialization play out in capitalism? To say that capitalism
is characterized by ‘constant deterritorialization’ would mean that capitalism
typically disrupts some of the coded societal orders upon which our sense of
self and security has been built. Some examples that Deleuze and Guattari
mention are: the deterritorialization of wealth through monetary abstraction;
the decoding of the flows of production through merchant capital, and the
decoding of states through financial capital and public debts. As such, it would
seem that capitalism frees up our coded existence and creates new possibilities.
However, this is not where the process ends. Capitalism replaces ‘codes’ with
‘axioms’. This axiomatization empties flows of the specific social meaning that
codes conveyed, and replaces it with a structure within which everything can
be made equivalent based on its monetary value. The example of prohibitions
around sex can be used to explain this: within a coded system, the prohibition
on sex before marriage is something that signifies the stability of family life and
procreation in society. Within a capitalist system, sex becomes a commodity to
be sold or to be used to sell other commodities.

How does this happen? Industrial capital leads to the conjunction of all the
decoded and deterritorialized flows in taking control of production and driving
it towards creating a surplus value. This surplus has to be sold and this can only
happen if our desire can be directed at some new kind of ‘value’. The problem
is that production of surplus value leads to a system in which ‘money begets
money’.?* The belief that profit is valuable in and of itself starts to function as an
axiomatic universal truth, which structures everyone and everything in its path
to perpetuate this truth. In this process, “value’ no longer refers to any actual
valuable ‘thing’, but becomes something with a substance, life, and motion
all of its own. ‘Value’ no longer designates the relations of commodities, but
enters into relations with itself. Under these conditions, capitalism functions as
a diachronic machine, i.e. a machine operating over time, that organizes all the
decoded flows for its own purposes. In the process, some of this coding becomes
axiomatic and the functioning of the system mechanistic. The profitability of
the firm and its relationship to the market and with commercial and finan-
cial capital requires more and more surplus value to fuel its pursuit of value
for the sake of value. In this process, both physical labour and ‘knowledge
capital’ (specialized education and information) become part of capitalism’s
operations.

The implication of all of this for corporations is that it is precisely capitalism’s
facility for decoding and unleashing flows, and its tendency to pursue value for
the sake of value, that put the corporate entity itself at risk. Because the criteria
for anything of value is more value, entities that were created for the purposes of
value generation, like corporations, have no inherent right to existence. In fact,
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since these ‘entities’ have been produced merely as a means to an end, they can
easily be replaced. As Ian Buchanan explains, Deleuze and Guattari’s analysis of
the life of capital allows us to appreciate the precariousness of corporate entities.
By seeking out more profitable investment vehicles and lucrative opportunities
elsewhere, capital thrives even when giant companies like Microsoft don’t.?
What we have to understand to get a sense of the precariousness of entities in a
world characterized by advanced capitalism, is that the kind of connections that
are made to facilitate desiring-production can be largely virtual in nature. There
is no need for a real product, or even for real people producing something, in
order for value to be created. Companies such as Facebook and YouTube trade
on their ‘cultural value’ and do not seem to need mediation through commodity
production. There of course comes a time when these start-up companies are
bought by larger corporations, making their owners substantial profits, but as
such, this merely starts the cycle of seeking surplus value all over again.

Could this view of corporations as dispensable profit-making machines have
underpinned the downfall of big corporations like Enron and the broader global
financial crisis a number of years later? Their executives did seem to be driven
more by the need to uphold the perception of profit-making capacity than
with the creation of real commodity value. But even if one did believe that
corporations are mere profit-generating machines with no value in and of
themselves, they do have implications for real human beings. Within business
ethics, there has recently been more acknowledgement of the interdependence
between corporations and the individuals that are linked to them. So much so
that the new mantra has become ‘sustainability’ — not just to guarantee the
corporation as an ongoing financial concern, but also to ensure environmental
and social sustainability. We will return to this topic in Chapter 13. What we
will pursue here, however, is the way in which corporations and individuals
are part of decision-making processes. If Deleuze and Guattari are right that
the human unconscious is subject to the same processes of cyclical turns in
production that we witness in capitalist cycles, both individual agency and
corporate agency may have to be rethought.

Who are we as individual agents?

In much of ethical theory, the assumption is made that there is an individual,
or sometimes a collective entity, which acts as an integrated whole to make
decisions about right and wrong. To understand how we come to know ourselves
as ‘subjects’ or ‘agents’ of decisions and actions, we need to understand our
own identity in a radically new way. Deleuze rejects the idea that the self is
an integrated whole — instead, he argues that ‘the self who acts are little selves
which contemplate and render possible both the action and the active subject’.
Deleuze explains that what we call ‘self’ is in fact the result of thousands of
little witnesses that contemplate within us.?®
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Our desiring-production is shaping us through what Deleuze calls passive
syntheses, which create our capacity for imagination, for intuiting the next
step or the direction we should follow. By definition, a passive synthesis is
something that we do not actively devise. It is something that happens in the
mind rather than through conscious mindful activity. What we do after the
fact is to contemplate how exactly we came to certain conclusions or why we
took certain actions, and it is this ‘contemplation’ that leads us to construct an
identity. As Deleuze explains, memory and understanding are superimposed
upon and supported by the passive syntheses of the imagination.?” The ‘subject’
is something that arises as a side-effect of certain practices and habits that we
become part of due to these passive syntheses.

Deleuze and Guattari’s view of the subject moves us away from ‘identity’
towards ‘multiplicity’. Within each one of us, there are multiple flows and
desires, which connect spontaneously with other human beings and with insti-
tutions. Desiring-production is constantly operating, and we interact with other
forces such as those operative in capitalism, and this creates multiple effects.
Our ‘identity’ is just one of these effects. It is not something we actively create
or choose, but an effect of these multiplicities and the ongoing shifts in the
processes of desiring-production that is part of its various cycles.

A further side-effect of these passive syntheses is that we can sometimes be
on the receiving end of the negative effects of our own desiring-production.
We habitually act in certain ways that then structure our existence in much
the same way as a fascist ruler would structure the lives of his subordinates.
Fascist desire is the desire for codes to replace the decoding that frees flows
under capitalist axiomatics. If the coding is such that it leads to a conjunction
(fixing, or stagnation) of desiring flows, such codes create rigid boundaries for
thinking and allow human subjects to get stuck in certain patterns of thought.?®
Deleuze and Guattari argue that, paradoxically, fascism is not always the result
of external agents such as dictators or state apparatuses. As Foucault succinctly
notes in his ‘Introduction’ to Anti-Oedipus, ‘the fascist often lies within’. We
have internalized certain codes and controls to such an extent that fascist control
is a function of our own unconscious. We become part of mechanistic operations
that are not necessarily of our own active choosing, and the danger is that we are
no longer capable of exploring possibilities of becoming more than we are in
certain coded social systems. Why would this happen? What is the interaction
between individuals and entities such as corporations?

How do ‘agents’ come to decisions?

It has to be acknowledged that Deleuze and Guattari have no interest in trying
to direct or control ethical decision-making in a corporate setting. In fact,
they would argue that ‘ethics’ obscures the processes of desiring-production
that are always at work. Ethical thought projects certain permanent features of
human experience and a kind of ‘wisdom’ about how to conduct interpersonal
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relations.?? These are part of the historical and institutional specifics that allow
us to operate within certain social settings, but as such, they are merely the
‘effects’ that hide the actual processes of desiring-production.

The problem may be that in focusing on developing step-by-step processes
of ethical deliberation, such as is typically taught in ethics training sessions for
individuals, or developing a rule-driven system of rules and procedures, such
as we find in best practice governance models, we are misunderstanding the
process by which decisions are in fact made. The nature of business organi-
zations and the multidirectional effects that various interactions have on the
emergence of agency have to be better understood. Let us start by looking at
the nature of organizations. There has been quite a debate regarding whether
corporations operate as rule-driven mechanisms, or instead as organisms. This
has led some theorists to argue that organizations function like complex adap-
tive systems. It is important to note that these systems should not be understood
as a fixed structure that can succumb to structural analysis by plotting cause-
and-effect relationships. Complex adaptive systems are open, changing, and
continually responding to new developments. Though order still emerges from
within them, they cannot be reduced to the sum of their components. These
systems are non-linear and operate far from equilibrium. Importantly, they are
not at all structured as orderly, rule-governed grids, nor do they always function
as organisms. Any ‘structure’ comes into effect as an emergent pattern that
cannot be directed, or predicted in advance.

Drawing on Deleuze and Guattari, we may come to the conclusion that
viewing corporations as mechanisms or as organisms is not our only option.
What Deleuze and Guattari would help us understand is that the mechanistic
rules that we often witness in corporate structures function as a ‘molar order’,
which hides or covers over what is happening on a molecular level. Similarly,
describing organizations as ‘organisms’ does not get us beyond the molar
order either. Just like organizations, organisms remain stuck in the functions
and processes that are required to maintain equilibrium. What Deleuze and
Guattari are interested in, is exploring the molecular flows of forces that we are
typically unaware of 3

Molecular flows of belief and desire escape the molar categories that are reg-
ulated through codes.?! Deleuze and Guattari explain that there is a difference
between the connection of flows and the conjunction of flows. A connec-
tion of flows occurs when decoded or deterritorialized flows join each other
spontaneously, boosting and strengthening each other in an autocatalytic, i.e.
self-propelling movement. They use mutiny or prison breaks as examples of
such flows. Conjunction, in contrast, is the overcoding of flows, which captures
them and leads to stoppages, blocking the lines of flight.

It has been argued that contemporary corporations function as open systems
and maintain a delicate equilibrium close to the edge of chaos, i.e. close to
the point where order disperses completely. From the perspective of this more
complex model, then, the conventions and expectations that organize and guide



30

Mollie Painter-Morland

business activity come into being and are developed as people interact with one
another. Such order as exists within business life reflects, then, the ‘internal
logic’ of business as a system of functional relationships between various indi-
viduals and organizations. The advantage of this understanding of business is
that it looks for signs of functional organization within the dynamics of busi-
ness activity itself, instead of trying to force it to conform to some preconceived
operational model.

In order to understand the processes of decision-making, the more fluid rela-
tional dynamics that emerge between individuals, groups, and institutions have
to be taken into account. The lines of influence between an organization’s culture
and its employees’ moral sensibilities are not one-directional. This engenders
a multidirectional flow of verbal, visceral, and mental signals about what is
valued and expected by the organization’s employees and agents. Employees
on all levels contribute to the tacit understanding that emerges among them.
Because this understanding emerges in the course of multiple interactions
between employees, under various different sorts of circumstances, no one
individual can control it. To be sure, certain individuals, like senior executives
and charismatic leaders, may play a more prominent role than others, merely
because they can also influence some of the structural dynamics that have an
impact on patterning. However, it is extremely difficult for a single individual to
‘step out’ of the web of unarticulated expectations, obligations, and pressures
that make an organizational culture what it is, in order to change or challenge it.
Even if it were possible for individuals to do so, their agitations would simply
be taken up in the multidirectional flow of tacit interpersonal signals within
the organization, where they would combine with other, unarticulated expec-
tations to produce any number of unforeseeable effects on the behaviour of
employees.

Trying to come up with an ‘integrity’ strategy that holds individuals and
corporations true to their core values may have little effect in dealing with
the multiplicities that are part of desiring-production. The process of desiring-
production may even lead to passive syntheses that we are not consciously aware
of and can therefore not be deliberately operationalized, nor easily changed.
This does not mean, however, that change within organizations is impossible.
Quite the contrary: if the multiplicity of desiring-production is acknowledged,
new forms of agency become more likely. However, to call this agency in the
strict sense of the word may be a bit of a misnomer. What it is instead is a
form of ‘agencing’ —i.e. the verb form of agency. This occurs when individuals
are no longer perceived as ‘functionaries’ within the organization as organism,
or as ‘tools’ within the organization as mechanism. Individuals are in and of
themselves multiplicities of force, and as such, they are capable of ‘agencing’
that is unique, surprising, and as such creative. Deleuze and Guattari describe
this as the possibility of ‘the body without organs’. Within the body without
organs, multiplicities are freed to take on new shapes that are not determined
by organismic functions. The body without organs is a plane of consistency, or
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plane of immanence that allows for ‘agencing’ (agencement in French). One
can see from the emphasis placed on immanence that all hierarchical structuring
is abandoned here. The body without organs is a destratified body of which
the organs have been released from the fixed and habituated functions that they
assume in its organism form.3? A singular body without organs is populated
by uncoded intensities, and immanent relations of matter and energy flows
determine the triggers of production.

Within complexity theory, these lines of flight may be understood as moves
within the complex system that triggers bifurcation. A relative line of flight is a
move towards a predetermined attractor. Elsewhere, we argue that values can act
as strange attractors within an organizational set of dynamics.>® Values emerge
spontaneously from the everyday practices, habits, and interactions between
individuals and groups. As such, these values are tacit, unspoken beliefs of
which individuals are often not conscious but that can have an influence on
their behaviour regardless. Lines of flight are vectors of both deterritorializing
and reterritorializing. So seen from the perspective of Deleuze and Guattari,
when an individual responds to an unprecedented crisis for which no code,
rule, or directive exists in a way that reflects the organization’s tacit values,
it could be regarded as a relative line of flight. It does not follow a codified
strategy, but does retreat to some ‘sense’ of what is appropriate. An absolute line
of flight is when there is an absolute territorialization of the current, and new
attractors, bifurcators, and patterns emerge. Bonta and Protevi provide a helpful
description of lines of flight as ‘vectors of freedom’, or at least ‘freedom-from’.
Sometimes freedom is procured by finding safety in a set of practices, habits,
and beliefs that offer immediate security and acceptance, sometimes it entails
a more radical departure from any related practice or pattern.

What is important is that we remain open to the multiplicities that lie hidden
behind the molar structures, on the molecular level of desiring-production.
Individuals who operate in certain fixed roles for a long time and internalize
the practices, habits, and beliefs of that role, may find it hard to think beyond
those frames of reference. Within organizations, the dangerous phenomenon
of group-think often occurs, when individuals become incapable of dissenting
from the beliefs and habits of the group as it has become sedimented over time.
If this environment’s coded reality is one of amoral or even immoral behaviour,
the individual will not be able to explore ethical possibilities. But within the
notion of absolute lines of flight we may find the possibility of rethinking
our own capacities for agency. To be capable of an individual moral response,
some of the freedom of flows that is possible within the body without organs
will be explored. Individuals who can embrace the idea of a ‘body without
organs’, may be capable of surprising behaviour. It could, in fact, imply that
something like ‘moral responsiveness’ would emerge spontaneously, without
any fixed programming. This would make it possible that a sense of moral
urgency may overcome all other considerations (as we will explain in the case
of some whistleblowers in Chapter 9).
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In organizational terms, the body without organs may refer to the various
aspects of organizational life that have been moved out of its stable state or
comfort zones and now offer a plane of immanence where new, surprising
events can occur. Bonta and Protevi make it clear that the body without organs
is not the infantile body of our past, but rather the virtual realm of possibilities.
We can only reach the body without organs through a practice of disturbing the
organism’s patterns. Matter, energy, and desire must be able to flow without a
centralized or hierarchical control. In a sense, this creates a form of agency that
goes beyond our conception of individualized agents. Bonta and Protevi explain
that for Deleuze and Guattari, at least in their earlier work, Anti-Oedipus, it
is the central control that drains off the extra work, the surplus value that is
produced. If a body could be structured in a way that allows patterning to
remain flexible, to sustain some elements of intensity and of crisis, the body
without organs or the virtual possibilities that always exist can more easily be
reached.

What happens to the notion of ‘identity’ in this process? Deleuze and Guattari
explain that the body without organs is not ‘me’, nor is it something that is
a product of individual ingenuity. In its indifference towards an ‘I’ or a ‘me’,
the body without organs is constantly changing form, crossing thresholds, and
exploring possibilities. According to Bonta and Protevi, Deleuze and Guattari
thematize the subject as ‘an emergent functional structure embedded in a series
of structures’. Structure may even be too strong a word here — it is more the case
that what we come to know as our ‘subjectivity’ is an emergent patterning that
becomes recognizable over time. This would mean that both the individual and
the ‘corporate’ agency of groups are emergent properties of the interactions,
priorities, shifts, and challenges that are part of organizational life.

How do we then account for corporate and individual ‘decisions’? Deleuze
and Guattari describe decision-making as an unspecifiable, unpredictable, rhi-
zomatic activity. The biological term ‘rhizome’ refers to a form of plant that
extends itself through a horizontal, tuber-like root system and can in this
way create endless new plants. Examples of rhizomatic systems include ferns,
grapevines, the brain, the Internet and terrorist networks. Deleuze and Guattari’s
description of the rhizome provides an account for the fact that there are strange
connections between events, people, and objects. As Scott Lawley explains it, it
involves a site of potentiality, a constantly moving set of potential connections,
a ‘permanent inventiveness’.>* This does not mean complete flux. The rhizome
is a plane of consistency, i.e. what allows for the constant emergence of agency.

It is important to note that hierarchy and rhizomatic canals coexist in the same
environment, and continuously unsettle the patterns that are characteristic of
each. In the context of corporate governance, they allow us to acknowledge
the importance of certain hierarchical structures, and even the foundational
principles upon which they rely. However, what the coexistence of rhizomes
and hierarchical structures implies is that much escapes from those structures,
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and that what escapes may be of great interest to those within the field of
business ethics.

Exploring the rhizomatic in business ethics requires quite a mind-shift.
Where much attention used to be focused on delineated units that operate
according to specific foundational principles and checks and balances, we now
have to be open to ‘dimensions, or rather directions in motion’.3> Our interest
has to be in what we and our institutions are becoming, rather than what they
are. This requires a different kind of methodology as well. Where boards are
typically concerned with how they can direct their corporations from where
they are now, to where they want to end up, the rhizomatic requires starting in
the middle, rather than from a beginning or an end. Looking at the rhizomatic
map will indicate multiple points of entries and exits, and no, not all roads lead
to Rome.

What Deleuze and Guattari seem to offer us is the idea that there is always
the possibility that things could be otherwise. But in order to open these pos-
sibilities, we have to be aware of the processes of desiring-production, of flow,
that allow for the emergence of certain patterns. Deleuze and Guattari offer us
no safe position from which we can exert our moral agency. Instead they show
that agency as such is an effect, a byproduct, of our desiring-production and the
structuring and destructuring that is always part of this process. It is towards
exploring the multiplicities of what can be in the process of affirming life, that
we should direct our ethical attention. It can, in fact, be a very powerful force
for action that is based in the affects that have powerful effects, some of which
may come as a surprise to us.

Does this mean that, as such, there is no room for more deliberate ethical
judgements? Not quite. Deleuze and Guattari challenge us to continually per-
form an evaluation of all of the various ‘assemblages’ that we are involved in.
The only criteria they offer us for this evaluation is whether assemblages are
life-affirming or life-denying. However, it is important to note that though they
are critical of some of the social and economic orderings that have emerged
as part of our desiring-production, they are not trying to argue that all terri-
torialization and stratification is necessarily bad, or immoral. In fact, judging
something as immoral will merely cover up the important desiring-production
processes that lead to the structuring dynamics in which we find ourselves
immersed.

This presents us with the possibility of agency without a central agent, which
has some important implications for our consideration of corporate agency ear-
lier on in the chapter. Let us briefly explore the critical questions it allows
us to pose, and the possibilities that may emerge as a result. We saw that
most discussion of corporate agency still puts a lot of stock in the identity
of individual agents or corporate entities. Concepts like corporate culture and
corporate citizenship are often used as if they depict a fixed entity with specific
identity. But, in fact, these notions are molar constructs that cover up the desir-
ing flows on a molecular order. It is these flows that produce these identities as
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a kind of side-effect of what is going on between people and institutions. This
does not mean that we should do away with these notions, or that they are less
important. The kind of structuring that they afford us is indeed very important.
However, it becomes problematic if these constructs lead to a kind of fixed
coding that makes any challenge to them, or exploration of possibilities beyond
them, impossible. For instance, we saw some of these concerns raised against
the notion of ‘corporate citizens’, by which corporations start to function as the
administrators of other citizenship rights. It may allow us to always think criti-
cally about what an emergent molar order like ‘corporate citizenship’ implies
for our embodied interactions with one another and with animate and inani-
mate entities we interact with. We should understand the inevitable limitations
of terms like ‘corporate governance’, and employ a hermeneutics of suspicion
with regard to the kind of safeguards they promise.

This also means that there are multiple other possibilities to explore. The
various assemblages of which we are a part create a plane for taking action,
and we can embrace this opportunity if we are willing to be affected by our
interactions. In a sense, this is a call towards remaining open towards the various
ways in which one’s body interacts with those of others, and the way one’s body
takes up its place in the world.

Conclusion
|

In this chapter, we tracked the emergence of the notion of corporate person-
hood and corporate citizenship and the implications that these developments
have for discussions of moral agency. From the perspective of business ethics,
boards of directors govern corporations and these executive or non-executive
directors have to exercise their own individual moral agency in determining
corporate structures, decisions and actions. The problem is that complex busi-
ness transactions and structures often make it very difficult to assign moral
accountability to specific individuals. Multidirectional influences within orga-
nizations as complex adaptive systems also lead to tacit references that go far
beyond the hierarchical directives of certain influential individuals. Some busi-
ness ethicists would refer to corporate cultures as the ‘bad barrels’ that corrupt
the individuals within. Others would lay the blame with immoral individuals,
or ‘bad apples’, who corrupt the system. The interaction between corporations
and the individuals within them have puzzled many business ethicists.
Deleuze and Guattari allowed us to see that what escapes this analysis is
the broader processes of desiring-production that take on a certain form within
the capitalist system. When we understand how desiring-production functions,
we see that the ‘identity’ that we assign to both persons and corporations may,
in fact, belie the multiplicity of flows and desires that are at work within our
complex interactions in the world. In fact, ‘identity’ may just be the emergent
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effect of the structuring, destructuring, and restructuring that takes place as
individuals and organizations move through the various cycles and flows that
are part of our existence in the world. We need codes and structures, but
sometimes these structures cut off the flows that allow us to be open to new
possibilities of existence. These structures are not always external, institutional
constraints. Often, there are unconscious forces and emergent patterns that
operate within us, and afford us our ‘agency’.

The challenge that confronts us as we make our way in the world is to seek
the life-affirming possibilities that lie within and beyond the various structures
within which we operate. This means that we will in some cases have to
seek escape routes, or lines of flight, in Deleuze and Guattari’s vocabulary.
Sometimes we will find our way into other, similar patterns, and at other times
we may be confronted with more radical changes. Whatever it is, it is all part
of the flow of possibilities that keep us very much alive.
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Stakeholder theory

DAVID BEVAN AND PATRICIA WERHANE

Goals of this chapter

After reading this chapter you will be able to:

o understand traditional stakeholder theory;
e discuss its characteristics and indicative shortcomings;
o critically evaluate stakeholder theory by considering Levinas’s thinking.

Introduction

Simply put, a stakeholder is any group or individual who can affect, or
is affected by, the achievement of a corporation’s purpose. Stakeholders
include employees, customers, suppliers, stockholders, banks, environmen-
talists, government and other groups who can help or hurt the corporation. !

With these words R. Edward Freeman is generally regarded as inscribing the
stakeholder as a key concept for mainstream business ethics and a theoretical
cornerstone for the development of corporate social responsibility (CSR) over
the past three decades. It is clear that this was not entirely his original pur-
pose. Indeed, he intended that primarily it would be a new concept for strategic
management practice. Nor was it a sudden invention: Freeman had been work-
ing on the stakeholder project while at Wharton in 1977 and finished the first
full version of this work in 1983. A provisional, retrospective appreciation has
recently appeared, in which Freeman and some current collaborators reassess
the origins of the stakeholder concept: they analyse the various and multiple
iterations and versions that have arisen from the original idea and offer some
new possibilities for the stakeholder franchise.? In the course of their authorita-
tive recollection of what has happened, over 300 articles (journal articles, books
and chapters) which feature the term ‘stakeholder’ are considered worthy of
comment or citation.

Here we do not seek to replicate this scholarly work, nor offer such a variety
in detail. Rather, we shall present in this chapter a critical review of a range
of positions offered by business ethics regarding stakeholder theory. At the
same time we shall introduce a selection of apparent mainstream critics of the
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stakeholder concept. We then review and discuss the organizing potential, of
stakeholder theory as a mental model. The stakeholder concept is central to,
and facilitative of, developing a pluralist model of social responsibility across
business activities (or CSR), which we interpret as responsibility for others.
Finally, and to offset mainstream views from a continental perspective, we
shall consider the meaning of stakeholder in terms of this responsibility to
others by particular reference to the work of Zygmunt Bauman and Emmanuel
Levinas.

Mainstream views of stakeholder theory
- ______________________________________________________________________________|

Freeman’s initial account of the stakeholder concept is not claimed as a personal
innovation. It is made quite clear that threads of the concept can be found in
Adam Smith as well as Berle and Means.? Freeman suggests that its contem-
porary meaning arises from the work of Igor Ansoff at Stanford in the early
1960s:

The actual word ‘stakeholder’ first appeared in the management literature in
an internal memorandum at the Stanford Research Institute. . . in 1963. The
term was meant to generalize the notion of stockholder as the only group to
whom management need be responsive.*

The concept suggests a means of identifying persons or groups other than (but
not excluding) shareholders without which an organization could not exist or
function. These persons or groups ‘originally included shareowners, employees,
customers, suppliers, lenders and society’.> This broad taxonomy of stakehold-
ers is a clear step away from the extreme individualist position of instrumental,
managerial economics that suggests only the interests of shareholders are of
significance to managers. To exemplify such a position we can recall Milton
Friedman who considered that:

[TThere is only one social responsibility of business — to use its resources and
engage in activities designed to increase its profits so long as it stays within
the rules of the game.®

For Freeman, the stakeholder perspective implies something entirely different:

[Ulnless executives understood the needs and concerns of these stakeholder
groups, they could not formulate corporate objectives which would receive
the necessary support for the continued survival of the firm.”

We do not suggest here that all possible readings of Freeman repudiate
all possible interpretations of Friedman’s axiomatic claim. But for Friedman,
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interviewed in the Financial Times in 2003, the concept of stakeholders
remained a dangerous, socialist concept embracing a fundamentally subver-
sive doctrine approaching corporate fraud.® More specifically:

Few trends could so thoroughly undermine the very foundation of our free
society as the acceptance by corporate officials of a social responsibility other
than to make as much money for their stockholders as possible.’

The important point here is one of emphasis: the stakeholder concept from
its conceptualization or development in Freeman marks a significant move in
the direction of a socially aware or pluralist apperception of the relationship
between business and society. Contemplating Friedman and Freeman — some
readers may have seen this juxtaposition framing an essay or exam topic —
makes understanding the stakeholder approach a little more emphatic.

From this conceptual starting point, Freeman suggests, we can trace the
influences of the stakeholder concept in at least four distinct, mainstream
management directions. It is an organizing concept in the corporate plan-
ning literature from which it is acknowledged to have emerged. It is also
discernible as informing aspects of systems theory, literature on CSR, and
organization theory. Further, it is the aggregation of these four fields that will
result in Freeman’s conceptualization of strategic management. For the inter-
ests of this chapter we shall follow mainly the CSR strand of management
for its contribution to business ethics. Freeman views CSR literature, rather
than in the terms we have just discussed, as applying stakeholder concepts to
non-traditional stakeholder groups: ‘less emphasis is put on satisfying owners
and comparatively more emphasis is put on the public or the community or the
employees’.!?

Freeman argues that isolating economic issues from social issues is intel-
lectually fallacious.!'! In his later work he calls this the ‘separation fallacy’.!?
Freeman claims that ethics and economics cannot be separated, just as social
issues and economics cannot. It is also significant for us that Freeman believes
management theory to be distinctly prescriptive: ‘good theories of management
are practical’. The stakeholder concept is valuable as the basis of revising and
improving existing views of business and management. Further and beyond
such evidence of foundational pragmatism, ‘the stakeholder model developed
here is prescriptive in the sense that it prescribes action for organizational man-
agers in a rational sense.’!® In a mainstream business ethics setting such claims
reinforce the propriety and the essentially emancipating nature of Freeman’s
theory. Notwithstanding, this perspective will be significant for our discussion
in the second part of this chapter.

One of the ways in which Freeman most effectively communicates the stake-
holder approach to strategic management is through models of stakeholding.
Again these are important to the discussion of mental models later in this
section. There are what appear to be spoke and wheel models with the firm
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at the centre (hub) and a number of spokes radiating to and from the hub
to the outlying stakeholder categories, although Freeman himself argues that
this diagram is supposed to demonstrate the interrelated relationships between
various stakeholders and the firm (Figure 2.1).!* There are also taxonomical
tables in which each of these categories is then subdivided into a range of pos-
sible examples. Other representations include: role set analysis diagrams; two
dimensional grids in which stakeholder power and function are explicated; plan-
ning process schematics in which activities are displayed; two-by-two matrices
in which organizational process and stakeholder transactions are modelled; a
stakeholder’s dilemma ‘game’ modelled on the prisoner’s dilemma in which
voluntary negotiating is one option and ‘hardball’ (implicating constraint or
litigation) is the other.

In the course of these examples Freeman’s prescriptivism comes across as
strongly in favour of voluntarism for any managers engaging with stakehold-
ers. They ‘must go hand in hand’ in any successful stakeholder engagement.'®
The importance of Friedman’s contribution in the 1980s is perhaps attributable
to the prominence it brought to a pluralist conceptualization at a time when
this was a radical deviation from the mainstream agency paradigm, which
focused on managerial responsibilities to shareholders. While it implicates
business ethics in its consideration of CSR, this is not the major focus of
his 1984 book. It is a clear explication of the stakeholder concept but writ-
ten from the narrower, highly pragmatic perspective of management strategy
rather than the ethical concerns to which Freeman (and many others) turned
subsequently.

Pragmatism features as the implicit focus of a further refinement from Free-
man himself, which we consider to make the link to mainstream business ethics
from the work of fundamental pragmatists such as Charles Pierce, William
James, and John Dewey.'® Freeman suggests that stakeholder theory is not any
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single axiomatic theory, but rather that it is a generic approach from which
‘a reasonable pluralism’ may be shown to arise.!” This generic stakeholder
approach allows us ‘to blend together the central concepts of business with
those of ethics’.'® As a manifestation of this pluralist tendency we now briefly
point to some of the reconsiderations of stakeholder theory as exemplifying the
interest from mainstream business ethics, both in general,'® and in a range of
diverse and particular examples: Kant and the ethics of duty;** pragmatism;?!
discourse ethics;?? (integrative) social contracts theory;?® (social) justice;**
politics;> the common good;?® critical realism;>’ agency theory;?® feminism;*’
and many, seemingly endlessly, more. Versions of stakeholder theories are also
adopted throughout the business ethics literature and recast variously and exper-
imentally as implicit and explicit;** or implicitly contractual and explicitly
contractual >' Stakeholders can be primary or secondary;*? legitimate and/or
illegitimate.>* The requisite theories to consider them can be normative or
descriptive;** these theories can converge and diverge;>* and be integrated with
or decoupled from CSR practice;*® and — again — so on. This profusion of
approaches suggests that unreliable, even maddening,®’ or bewildering,3® cri-
teria may be whimsically adduced. Numerous others continue to reinforce this
view with various perplexing schemas of stakeholder definitions:3° ‘employees,
providers of finance, consumers, community and environment, government and

other organizations and groups’,* is typical of such offerings which can include

anyone.*!

Thus stakeholder theory is potentially in problematic disarray,*? and it some-
times has been regarded as inconclusive, misleading,** and confused.** The
stakeholder model of organization is implicitly open to criticism as a myth,*
a fad,*® or a management fashion.*’ Some have criticized stakeholder power
for lacunae in theoretical rigour,*® or for being excessively normative.*’ Others
have extensively elaborated the theory with different names and theoretical
dimensions.*

We will more fully consider two developments based on the stakeholder
approach as a means of showing the ways in which other authors in business
ethics have adopted the stakeholder concept as the basis of fuller analysis. Both
papers divergently employ Freeman’s pluralist stakeholder theory to reformu-
late central concepts of structure in the first instance, and of power relations in
the second. The first is Donaldson and Preston, the second is Mitchell, Agle,
and Wood.”!

Donaldson and Preston suggest that stakeholder theory has three typological
formulations. Whereas, as we have identified above, Freeman initially volun-
teers a simple prescriptive intent, for Donaldson and Preston there is a richer
potential, which can be understood across the three distinct dimensions of
descriptive, instrumental, and normative. A fourth thesis is that stakeholder
management ‘requires as its key attribute, simultaneous attention to the legiti-
mate interests of all appropriate stakeholders’.>> The descriptive or empirical
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dimension arises from the way in which the stakeholder concept sees the firm
as an interaction of intrinsically valuable and potentially collaborative, com-
petitive interests. The instrumental dimension suggests that stakeholder theory
permits the exploration of a relationship between CSR and business perfor-
mance. The normative dimension arises in the tendency of stakeholder theory
to permit the consideration of a broad range of interests beyond the share-
holder/owner or contractually engaged parties. All normative theories, seeking
to establish a behavioural norm, propose what someone — here, managers —
should do. Here the stakeholder norm at least apparently contradicts or devi-
ates from Friedman’s CSR axiom of the primacy of fiduciary responsibilities
between manager and owner. Donaldson and Preston argue that all stakehold-
ers have intrinsic value, beyond the normative justifications presented in this
book, and rely on ‘Western philosophical and moral traditions such as utilitari-
anism, the social contract, fairness and reciprocity, fundamental human rights,
and respect for human beings’.>* Friedman’s axiom of the value-maximizing
enterprise is in fact ‘morally untenable’.>* This array of three dimensions is
nested in a concentric mental model. The descriptive outer shell of empirical
practice contains and shapes the other two dimensions: the intermediate circle
of instrumental stakeholder theory shows how a correct use of CSR makes
good business; at the centre is the normative core of the pluralistic form of the
firm (Figure 2.2).
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Mitchell, Agle, and Wood innovate a notion of stakeholder power in terms
of salience. This salience is predicated by the possession, or attribution, of one,
some or all of the following qualities:

o the power of the stakeholder to influence the corporation;
o the legitimacy of the stakeholder’s relationship with the corporation; and
« the urgency of the stakeholder’s claim on the corporation.

These three core constituents of power, legitimacy and urgency have a sense
of intangibility.>> Each of the dimensions lacks any absolute standard — if
that is a desirable quality — and so each suffers all the relativist, contextual,
epistemological challenges explored above in looking at stakeholders. One
possibly unintentional consequence of this theory is that it implicates a potential
shareholder primacy in each of the three qualities; a shareholder has each of
these qualities through the simple quality of owning a share.

In a 2010 volume, written with Harrison, Wicks, Parmar, and De Colle,
Freeman presents a view that stakeholder theory has succeeded in overturning
the Friedman delineation of shareholder capitalism, ‘the usual understanding
of business as a vehicle to maximize returns to the owners of capital’.>® It
suggests that globalization has forced us to reconsider ‘the dominant con-
ceptual models we use to understand business’. In such a context, it claims
that stakeholder theories are robustly compatible with the intellectual tenets
of market idealism, strategic management, agency theory, and transaction cost
economics; all of which have been regularly misapplied to undermine it. By this
means stakeholder theory is, somewhat ambivalently we suggest, represented
as both overturning the normal interpretations of business it seeks to improve
or supersede, while also adopting all the characteristics it set out to radically
humanize.

Is it that the materiality of the stakeholder concept has been magnified and
elaborated so effectively that after twenty-five years it is capable of enfolding
and overcoming all objections? One trace of such discourse is the assertion
in Chapter 11 of this book that CSR should (i.e. normatively) come to stand
for corporate stakeholder responsibility. The rationale runs like this: if the
stakeholder concept has become so central to a new kind of capitalism —
differentiated carefully from Friedman’s (1962) market capitalism as the basis
of freedom, to Freeman et al.’s (2010) capitalism as the basis of freedom and
responsibility — then the social, formerly the ‘S’ in CSR, becomes redundant. It
is replaced by the structurally socialized stakeholder concept. So ‘by appealing
to some principle of responsibility ... and simply realizing that stakeholders
and business people share a common humanity’, capitalism can mutate into a
system with an ethical core.>’

Does this sound reasonable? We will venture to agree that on one level it
is entirely plausible and rational. Our project, however, will be to add new
dimensions to stakeholder theory: its scope, its impact, and its notions of
responsibility.
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Decentring stakeholder models and systems thinking

Most stakeholder models, even those framed by complex graphics that take
into account critical and fringe stakeholders, are depicted with the firm in the
centre. A ‘traditional’ stakeholder map (Figure 2.1) first proposed by Freeman
some time ago, places the corporation in the centre of the graphic, and that
remains so in Freeman et al.’s more complex iteration (Figure 2.3).>® While
allegedly this is not a wheel-and-spoke model, its focus on the firm as the
centre captures our attention. Our mental model of corporate governance and
corporate responsibility is partly constructed by these graphics. Our focus is
firstly on the company, and only secondarily on its stakeholders, despite the
claim that all critical stakeholders, those who most affect or are affected by the
company, have, or should have, equal claims to importance. This attention to
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Companies operate in a the centre, the firm, we suggest, may marginalize other stakeholders even when
challenging environment that is not the deliberate intent.

Global companies have very complicated stakeholder maps, as the Novartis
example illustrates (Figure 2.4). But in many (but not all) corporate graphics,
the focus of attention is to the centre of the graphic, and often, still, the firm
remains in that centre. When one’s mental model of corporate governance and
corporate responsibilities are framed with the firm in the centre, how one thinks
about corporate responsibility is different, say, than when that model is altered.
That is, these models are firm-centric so that the company is the agent for these
relationships, not an embedded partner. This firm-centric depiction may prevent
companies and their managers from viewing the firm from the perspectives of
others: their primary and secondary stakeholders who, from the context in
which they operate, may be culturally, politically, or economically alien. Thus
this sort of thinking may also preclude firms and even their stakeholders from
taking into account perspectives that will affect their operations, particularly in
diverse cultures.

There are a number of ways to challenge this model, each of which will
affect our thinking about corporate responsibility. We shall suggest there are
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Stakeholders at Novo Nordisk at least four: One can replace the firm in the centre with another stakeholder.
In Figure 2.5 from Novo Nordisk, we find patients in the centre, specifically
patients with diabetes, thus prioritizing that set of patient-stakeholders for
that company. Another way to highlight and refocus attention is to place an
actual picture of a stakeholder in the centre. For example, in focusing attention
on sweatshop workers employed in factories producing goods for Wal-Mart,
one could put an actual picture of a worker in the centre. Figure 2.6 depicts a
14-year-old sweatshop worker, working at a Bangladeshi jeans factory for more
hours than she is paid. She is expected to attach a button to a pair of jeans every
seven seconds. When her productivity decreases, she will either be transferred
to an easier task, or simply be replaced by another, faster, worker.>* By placing
an individual person in the centre of a stakeholder map we achieve two ends:
we draw attention to these workers and their plight, and give a ‘name and face’
to a very large group, probably close to 2 million women in Bangladesh alone
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who work under sweatshop conditions. Freeman himself and John McVea have
written on the importance of remembering that stakeholder groups represent a
collection of real individual human beings.®® This point is critical if stakeholder
theory is to meet the objections of its continental critics. We shall take up this
again in the discussion of Levinas.®!

A third alteration in our thinking can be elicited by taking a systems approach
to stakeholder theory (Figure 2.7). This is particularly useful for global com-
panies. Here, we do not depict systems as closed, deterministic structures, but
rather as complex, adaptive systems. ‘A truly systemic view . .. considers how
a set of individuals, institutions and processes operates in a system involving a
complex network of interrelationships, an array of individual and institutional
actors with conflicting interests and goals, and a number of feedback loops’.%>
A systems approach presupposes that most of our thinking, experiencing, prac-
tices, and institutions are interrelated and interconnected. Almost everything
we can experience or think about is in a network of interrelationships such that
each element of a particular set of interrelationships affects some other compo-
nents of that set and the system itself, and almost no phenomenon can be studied
in isolation from other relationships with at least some other phenomenon.

Transnational corporations, in particular, are meso-systems embedded in
larger political, economic, legal, and cultural systems. Global corporations may
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Stakeholder system networks
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be embedded in many such systems. These are all examples of ‘complex adap-
tive systems’, a term used to describe open interactive systems capable of chang-
ing themselves and affecting change in their interactions with other systems.®
What is characteristic of all types of systems is that any phenomenon or set of
phenomena that are defined as part of a system has properties or characteristics
that are altered, lost, or at best obscured, when the system is broken down into
components. For example, in studying corporations, if one focuses simply on
its organizational structure, or merely on its mission statement, or only on its
employees, shareholders, or customers, one obscures if not distorts the inter-
connections and interrelationships that characterize and affect that organization
in its internal and, more importantly for this argument, its external relationships.

Because a system consists of networks of relationships between individuals,
groups, and institutions, how any system is construed and how it operates,
affects and is affected by individuals, i.e. names and faces. The character and
operations of a particular system or set of systems affects those of us who
come in contact with the system, whether we are individuals, the community,
professionals, managers, companies, religious communities, or government
agencies. An alteration of a particular system or corporate operations within
a system (or globally, across systems) will often produce different kinds of
outcomes, some of which will have moral consequences. This part of moral
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A systems model

responsibility is structured by the nature and characteristics of the system in
which a company operates.®

On the other hand, what companies and individuals functioning within these
systems focus on, their power and influence, and the ways values and stake-
holders are prioritized affect their goals, procedures, and outcomes as well
as affecting the system in question. On every level, the way individuals and
corporations frame the goals, the procedures and what networks they take into
account makes a difference in what is discovered or neglected. These framing
and reframing mechanisms will turn out to be important normative influences
of systems and systems thinking.%

Global companies frequently find themselves involved in a complex network
of disparate stakeholders where they are not always the centre of attention.
Pfizer Switzerland depicts itself in that manner (Figure 2.8). Notice how in
this graphic the firm is one of a number of equal players, and this creates a
more networked mental model of the global firm. Such a multiple perspectives
approach is essential if, for example, a multinational corporation (MNC) thinks
of itself as a global company that affects and is affected by its suppliers and
their employees and the various communities in which it contracts or operates.®
Still, a multiple perspectives approach does not adequately take into account
two important elements of corporate governance and corporate responsibility.
Firstly, as we mentioned earlier, the fact that stakeholders are individual human
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beings implies that they must all be given ‘names and faces’ rather than be
homogenized as ‘the others’. Secondly, in the present climate where companies
are pressured to take community interests seriously (environmental and social
responsibilities as well as creating economic ones) they need to see themselves
with a more disinterested perspective of the cultures in which they operate —
a less firm-centric perspective. Thus companies appear to have three sets of
obligations: a set of corporate agent-centred reciprocal obligations to and with
their stakeholders including shareholders, another networked-centred set of
obligations to these groups as individuals, and thirdly, from a more disinterested
perspective, to see themselves as global players in very complex relationships.®’

A fourth kind of decentring depiction is useful when global companies form
partnerships with non-governmental organizations (NGOs) and local officials
in order to break down barriers of entry, cultural differences, or local product
distribution. For example, the Female Health Company (FHC), an over-the-
counter company, distributes female condoms in the developing world. To be
successful (and profitable) it had to form alliances with foundations and aid
agencies for financial support, with NGOs and local officials for distribution
channels, and with social workers who understand value differences in the coun-
tries and villages where this product was to be distributed. FHC then redrew its
stakeholder model as an alliance model where the programme for manufacture,
education, funding, and distribution, not the product or the company, is at the
centre of the alliance (Figure 2.9). And notice that the possible victims of HIV
have names and faces as well.®®

Our argument here is that redrawing stakeholder maps is not merely fun for
idle graphic artists. How these maps are drawn affects — or gives structure to —
our mental models: the ways companies and managers think about themselves,



51

Stakeholder theory

their products and processes, their responsibility to their stakeholders, and how
they are perceived by outsiders in different contexts. The difference, if one
uses a systems or an alliance model, is the adaptation of multiple perspectives,
trying to get at the mind set of each group of stakeholders from their points
of view. A systems perspective or an alliance model brings into focus the
responsibilities as well as rights of various stakeholders and communities from
their perspectives, not merely from the firm’s point of view. It takes seriously a
multicultural, global, individualized ‘names and faces’ approach.

In closing this section on responsibility we suggest that decentring organiza-
tional stakeholder narratives and, as we will discuss in the next section, rethink-
ing stakeholder analyses through Zygmunt Bauman’s Postmodern Ethics and
Emmanuel Levinas’s notion of ‘the Other’ helps each of us to understand the
extent and limits of organizational involvement in a variety of global contexts
where CSR is often defined as ‘the responsibility of a company for the totality

of its impact’.%%-70

Continental approaches to stakeholder theory
|

The irreducible responsibility for the Other

In the work of Levinas we encounter some clues regarding distinct, yet over-
lapping problems within stakeholder theory. Based on Levinas’s work, Bauman
brings us to question bureaucracy in organizations for its incapacity for moral
responsiveness. To introduce the work and our readings of Levinas we begin
with the observation that he offers us an ethics based on the theme of unques-
tioning responsibility.”! We shall start with the importance of ontology, which
can be defined as a branch of philosophy that studies the most general question,
i.e. what it means to be. For Levinas, ontology is problematic because it is often
assumed that we can understand what ‘is’ while it is precisely the certainty of
this understanding that undermines the ethical relation.”? Such ‘understanding’
is seen as a form of domination or violence.

As Levinas and Bauman understand it, there is a tradition in Western philos-
ophy that suggests that understanding what our senses seem to tell us is, very
literally, a process of sense-making. Levinas suggests that such sense-making
is simply a reduction of these sense data to the terms of each individual’s expe-
rience — to the self. We thus selfishly reduce everything to our own terms of
reference. In Levinas’s language, Western philosophy is based on an ontology
which reduces others to what is familiar to us (the same).”

According to Levinas, the Other is that which is not ‘me’ (or ‘the same’
as me). We are all, largely, so enmeshed in the practice of ontology that this
simple proposition tends to evade the reduction to comprehension or ‘totality’.
For Levinas, our understanding is nothing more than a selfish totalization of
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experience. He contrasts such a totality of knowledge with ‘infinity’ in the sense
of that which is beyond or outside of knowledge, or simply incomprehensible.
Thus everything that is not us, is other than us, and Levinas suggests that the
otherness of others who are not us can only reasonably — through reason — be
reduced to understanding.

The personal or ethical relation that we naturally — in a vulnerable and
irrational space — experience in the face of the Other, becomes reduced by
reason to a cognitive relation. The problem lies in the reduction or totalization
of the Other to ‘stakeholders’, because the notion of the Other suggests that
even questions of knowledge are potentially subjective. Such an ontological
perspective presents itself to us contingently. So, ‘I’ have to resolve knowledge
for myself in each moment.

For Levinas, ‘the conception of the “I” as self-sufficient is one of the essential
marks of the bourgeois spirit and its philosophy’.”* According to Levinas,
such unnatural, self-sufficient egoism is an essential, structural constituent of
capitalism; the conception of the ‘I’ ‘nourishes the audacious dreams of a
restless and enterprising capitalism. . . presides over capitalism’s work ethic,
its cult of initiative and discovery, which aims less at reconciling man with
himself than at securing for him the unknowns of time and things’. It is as
though my identity as ‘I is itself a quality of being: the insecure security which
we have from this ‘bourgeois’ confidence in our being, draws us into a concern
‘with business matters and science as a defense against things and all that is
unforeseeable in them’. For example, the way that many people invest in their
careers or are even obsessed by it, can be seen as an attempt to gain control
over insecurity.

Reading Levinas we become aware of the fact that stakeholder theory is
concerned primarily with firms, not with individuals. One possible way to think
through Levinas’s critique is to replace the individual with the firm. It is certainly
sometimes true, as we argued in the last section, that stakeholder theory is often
‘firm-centric’, and that a strictly two-way firm-centric perspective may preclude
a global perspective essential to unscrupulous or even value-creating business
decisions.

If we take Levinas to the letter, we would inevitably have to come to the
conclusion that business folk or managers are unscrupulous: ‘[Their] lack of
scruples is a shameful form of his tranquil conscience’. The need for reasonable
security becomes a justification for all business activity. Managers prefer the
security of tomorrow to the enjoyment of today. This may be an exaggeration
of managerial behaviour in many instances, but it may reflect some cases such
as Enron (see Chapter 4), AIG, and other companies where managers became
self-interested, ignored their stakeholders as real individuals, and were probably
greedy as well.

For Levinas, knowledge or understanding is too often reduced to something
that only makes sense to ‘me’.”> But this is, of course, a limited, safe version
of knowledge. We are potentially faced in every moment with an infinity of
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experiences. This infinity is irreducible to any familiar concept. But for Levinas,
enlightenment-informed thinking causes us to go through a reductive process
in which by negating contradictory propositions to preserve them in a coherent
discourse we institute a totality ‘in which all Other is included in the Same’.”
This understanding captures the Other in the terms of the Same. Another
way of putting this is that when stakeholder theory treats each of its class of
stakeholders as a group rather than acknowledging that group as a collection of
individual human beings, we conceive that group as being a collective, as ‘the

Same’, when in fact that is far from the case. The result is that:

Western philosophy has most often been an ontology: a reduction of the other
to the same by the interposition of a middle and a neutral term that ensures
the comprehension of being.”’

We may understand ontology here as ‘egology’, itself a neologism, meaning
‘knowledge in my own terms’. So business ethics, when it is firm-centred, tends
to be egological from such a perspective. The responsibility located in stake-
holder theory is simply one that is convenient to some within business ethics.”®
Building on the problem of egology for business ethics theorizing is potentially
a rational approach: and this act of rationalization reduces responsibility to a
collective, not an individual responsibility.

Critical scholars in accounting and organization studies have elaborated on
this point in Levinas to challenge orthodox management positions.”3° Bevan
and Corvellec, for example, argue that for Levinas, ethics itself and any sem-
blance of responsibility unfolds in the relationship with the Other.®! Our uncon-
ditional and unlimited responsibility for the Other is an essential part of our
humanity. ‘Being ethical — being human — is being open to, (un)prepared for
and impassioned by the radical difference of the Other . . . and lurching without
compromise into the unknown and unknowable, the infinite and timeless oth-
erness of the Other’.3? To express ethics or responsibility in such terms stands
in counterpoint to some business ethics theories that ignore the face of the
Other. Responsibility does not arise from some rationalization of (stakeholder)
claims, but in the encounter with the Other and outside of the self. Morality is
thus instantiated in the relationship between the human subject and other moral
subjects. Levinas brings us to reconsider the thematization or totality of codes
of ethics, rules of stakeholder engagement, good corporate citizenship, and
ethical principles. Instead he argues that responsibility arises in the emergent
complexity of the encounter with the Other.

Levinas unfortunately offers few practical directions about how to opera-
tionalize such responsibility. It is in this impracticality that we find a suitable
crux for the problems between continental philosophy and business ethics.
In fact, what Levinas understands as responsibility for the Other cannot be
subsumed under collective stakeholder theory at all, no matter how carefully
it is phrased. From his perspective, the rational deliberation of stakeholder
thinking is inherently irresponsible. It is not a response; it is a rational



54

David Bevan and Patricia Werhane

cogitation, the contemplation of one category by another, and, possibly only
with the intention to control or subjugate it. Stakeholders as a category
can, as we have seen above, be used effectively as a means to replicate
market capitalism. The understanding of the stakeholder as a collective is an
attempted totalization of an irreducible complexity. This would be one way of
(mis)understanding the corporate stakeholder responsibility model proposed in
Freeman et al.®’

Beyond this multilateral problematization, and inspired again by Levinas, we
now turn to the concern of Bauman, which focuses on the ills of bureaucratic
organizations. Bauman is disenchanted with the iron-cage of bureaucracy and
what he perceives as its determinism.®* He sees society as constituted in a
struggle of structural processes in a state of constant competition facilitated by
the bureaucratic arrangements.®> For Bauman, modern advanced market capi-
talism is a ‘global spread of the modern form of life’ which has an ‘elemental,
unregulated and politically uncontrolled nature’.3¢ Bauman adopts Levinas’s
concept of the Other and the instantiation of responsibility in the encounter
with the Other. In this face-to-face encounter, the Other confronts us literally
with a moral impulse. Bauman appears to think about responsibility like Lev-
inas, as an immanent, incomplete and unpredictable relation between oneself
and the Other. Bauman writes with great attention about the multiple fractures,
the effective atomization, of any such rule of responsibility which takes place in
an institutional/organizational project. The processes of even small institutional
bureaucracies take us away from the face-to-face encounter with the Other. In
bureaucratically managed institutions:

[A]ll social organization consists therefore in neutralizing the disruptive and
deregulating impact of moral impulse. This is achieved through a number
of complementary arrangements: (1) assuring that there is a distance, not
proximity between two poles of action — the ‘doing’ and the ‘suffering’ one;
by the same token those on the receiving end are held beyond the reach of
the actor’s moral impulse; (2) exempting some ‘others’ from the class of
potential objects of moral responsibility, of potential ‘faces’; (3) dissembling
other human objects of action into aggregates of functionally specific traits,
and holding such traits separate — so that the occasion for reassembling the
‘face’ out of disparate ‘items’ does not arise, and the task set for each action
can be exempt from moral evaluation.®’

These ‘complementary arrangements’ of bureaucracy — familiar perhaps
from Weber’s functional and specific division of powers — are an inherent,
structural feature in other fields in which the normalization of the unthinkable
occurs, such as in the army, a hospital, or a school.®-#" Here, Bauman offers
an explanation of why an individual, perhaps ‘names and faces’, approach to
the Other is more human. For example, we need to know who the ‘victims
of HIV/AIDS’ are individually if we are to respond to their needs ethically.
In Levinas’s terms, these complementary arrangements atomize all sense of
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individual moral responsibility for the Other. This does not take away the
responsibility, but rather palliates it, diluting the call for subjective responding,
concealing the Other with sleights of linguistic obfuscation and indirectness.
Responsibility in Levinas and Bauman does not fit neatly into the stakeholder
concept, at least not when it totalizes the collection of stakeholders:

Responsibility means to respond, to respond to the call for responsibility
issued wordlessly from the Other and revived pre-voluntarily by the subject.”

This structure of bureaucracy is potentially problematic for the concerns
central to stakeholder theory. In connection with Bauman’s conceptualization
of complementary arrangements, stakeholder theory may supply a vocabulary
of separation; a means of distancing accountability and responsibility and
endlessly interrupting the moral impulse. Thus we may find recourse to the
language of stakeholder names and classes employed among those seeking to
avoid, rather than to engage with, accountability.”! Functionally, we could claim
there are but two classes of stakeholder in business ethics:

(1) those who own shares; and
(2) those who do not.

Among those who do not, a priority may be established by reference to normal
commercial risk criteria as interpreted in Mitchell ef al., which by recourse
to rational and unemotional, analytic philosophy, again repeats the convenient
axioms to which all stakeholder engagement can be used instrumentally to
serve the transnational corporations’ self-interest in business-as-usual.®?

But this dissection belies the ontological structure of stakeholder theory,
which argues that all stakeholders are on equal footing. What stakeholder
theory sometimes fails to do is recognize that each group of stakeholders is
a bundle of individuals, each of whom is an irreducible Other to whom each
manager and each firm has an irreducible responsibility. More could be made of
the names and faces dimensions of stakeholder theory, and an appeal to Levinas
helps to do that. Both the Donaldson/Preston and the Mitchell ef al. analyses
fail in this regard. We suspect that Freeman does not, but his contribution
can still benefit from the names and faces theory we have discussed in this
chapter.”

The Levinas/Bauman analyses remind us that all forms of political economy
are created by, made up of, and affect, individual irreducible human beings. Any
radical confrontation with the Other, whether at the individual or firm level,
explicates the myriad almost infinite responsibilities we have to each other,
both individually and collectively. We can never escape this accountability;
we can only try to understand a bit of it through systems thinking, decen-
tring stakeholder models, and the radicalization of the Other in stakeholder
thinking.
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Conclusion
|

To bring this chapter to a conclusion, we see Freeman’s contribution of stake-
holder theory to business ethics as a great success. Freeman provides an essen-
tially emancipatory makeover for capitalism on the basis of which an ethical
industry could emerge. A burgeoning debate has arisen on the relationship
between business and academia, where business wants more relevance and
less theory, and academia wants more rigour and scholarship. Stakeholder the-
ory has provided an interesting example of how well a theoretical innovation
can work in practice, if it is continuously engaged. As we have shown in the
discussion of mental models, in this case arising from this single idea, it is
capable of dynamically affecting the way we engage with the world. We have
spoken of the structural tendencies noted by many commentators — and mainly
in adverse terms — for regulation and bureaucracy. But are rules and institutions
inherently evil to the extent that capitalism is always cruel and bureaucracy
inevitably immoral? As individuals (scholars/students/managers) we are all
agents in the structural reproduction of the present — it requires our conscious
engagement.
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Organizational culture

HUGH WILLMOTT

Goals of this chapter

After studying this chapter you will be able to:

o understand what is meant by the term ‘culture’ in the context of business
ethics;

o identify the limitations of some approaches to developing an ‘ethical organi-
zational culture’;

« understand the notion of ‘freedom’ in Foucault’s thought;

« analyse how ‘culture’ played a role in the Enron case.

Introduction

61

This chapter explores ‘culture’ in relation to ethics in business. What might this
mean? Box 3.1 presents an extract from a corporate values statement, which
distils the core cultural values of Nnore, a major corporation. The statement
is typical in emphasizing openness, honesty, and sincerity and in aspiring to
excellence in everything that Nnore does. The values statement is affirmed and
elaborated in the company’s sixty-four-page code of ethics.!

Why are such statements and associated codes of ethics drawn up and pub-
licized in internal communications and highlighted in annual reports and on
corporate websites? Communicating the core corporate values of a company
is intended to build the confidence of stakeholders who include suppliers, cus-
tomers, and investors as well as employees. Values statements and codes of
ethics offer reassurance to these stakeholders that they will receive what is
promised — in the form of terms of services provided, payments for supplies,
or dividends and capital gains accruing from investments. So widespread have
such statements and codes become that their absence might trouble stakeholders
if it implies that the organization is unreliable or disreputable.

Establishing and maintaining an ‘ethical culture’ by communicating core
corporate values is intended to minimize the risk of reputational damage,
associated erosion of confidence and loss of business. A demonstration of the
fragility of business confidence occurred on 13 September 2007 when television
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Nnore* values

Integrity. We work with customers and prospects openly, honestly, and sincerely. When we
say we will do something, we will do it; when we say we cannot or will not do something,
then we won't do it.

Excellence. We are satisfied with nothing less than the very best in everything that we do.
We will continue to raise the bar for everyone. The great fun here will be to discover just
how good we can really be.

* Nnore is a pseudonym for a major corporation.

news broadcasts showed lengthy queues of depositors outside branches of
Northern Rock, the sixth-largest retail bank in the UK at that time. The queues
were a response to a news bulletin in which it was reported that Northern
Rock was seeking emergency financial assistance from the Bank of England.
When confidence evaporates, stakeholders become reluctant to maintain their
‘stake’ — in depositing their savings, in committing their labour, in supplying
raw materials, in providing capital, in endorsing reputation, and so on.? This
issue of business confidence is by no means confined, post-2008, to the financial
sector or to the UK. In 2009, the annual Trust Barometer produced by Edelman,
a public relations firm, reported that ‘trust in US business is even lower than it
was after Enron and the dot-com bust’.3

Building and securing reputation and trust becomes even more critical in
an era of consumer capitalism when businesses expand into more domains of
society (e.g. culture, sports, or leisure); the branding of companies and services
becomes more critical for growth; and the media, including the Internet, become
more significant in corporate communications.* In this context, the contents of
codes and programmes of corporate ethics may underscore the importance of
values such as openness and sincerity but also include those of ‘social respon-
sibility’ and ‘citizenship’ with regard to the wider society. These developments
help to explain why increasing attention is being directed to the strengthening
of “ethical culture’, including the promotion of good corporate citizenship.>-°
In an effort to improve the ethical character and standing of organizations,
corporations like Nnore (see Box 3.1), have introduced ethics programmes and
even appointed ethics officers to ‘communicate important values, standards,
and assumptions regarding ethical conduct’.

The objective of this chapter is to present and illustrate the conventional wis-
dom about instilling ethical conduct by shaping and strengthening corporate
culture and then, mobilizing the thinking of Foucault, to interrogate this wis-
dom. Foucault’s ideas provide a way of questioning whether values statements
and codes of ethics serve to address or obscure ethical issues, and whether they
enhance or undermine employees’ capacity to act ethically. It comprises three
substantive sections.
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The first section reviews the mainstream literature on organizational culture
and business ethics by exploring how culture has become a target for making
business more ethical. It attends to the limitations of conventional wisdom by
highlighting its neglect of cultural diversity, the significance of interpretation,
and the operation of power relations in the development and application of
norms and values. It also highlights the moral dimension of organizational
activity, and considers the possibility of voicing dissent and exiting organiza-
tions, as well as being loyal to their espoused value; and it elaborates on the role
of “ethical culture’ in winning consent and domesticating resistance. In the final
part of the first section, the case of Enron, for which Nnore is a pseudonym,
is deployed to illustrate the role of values statements and codes of conduct in
strengthening ‘ethical culture’.

The second section focuses more directly on ethics in business. It begins
by noting how an attentiveness to ethics can open up questions about the
morality of business and suggests that the effect of ‘business ethics’ has been
to forestall and domesticate this potential. In this light, values statements and
codes of ethics are seen to define and manage ethics in a way that is positive
for business. In its more progressive form, this may incorporate diverse sub-
cultural values to mitigate the risks associated with ‘group think’. The section
then explores an alternative understanding of ethics which connects it to the
exercise of freedom which is regarded as a defining feature of the human
condition. Ethical conduct is related to taking moral responsibility rather than
simply mobilizing the capacity of self-direction to ensure conformity with
organizationally prescribed norms and values.

This leads, in the third section, to a discussion of an alternative, Foucauldian
conception of ethical conduct, which also loosely informs the preceding review
of conventional thinking about the relationship of ethics to business. The case of
Enron is again used to illustrate an alternative way of interrogating the presence
of ethics in business and, in particular, to highlight the role of narcissism in
promoting and displacing ethics.

Finally, the conclusion draws together the central themes and concerns of the
chapter before underscoring the view that the culture developed at Enron, and
more specifically the use of values statements and codes of ethics, only differ
in degree from the culture of many other companies.

Organizational culture and the promotion of business ethics
- |

Atits simplest, the term ‘culture’ is used to convey a sense of what is considered
to be ‘normal’, which includes what is morally acceptable. Culture is widely
conceived to consist of distinctive and deep-seated values, beliefs, and norms
of behaviour that underpin and inform commonsensical ways of doing things
and interacting with others. In the context of organizations, the values, beliefs,
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and norms of culture are understood to enable and coordinate activity in a
manner that is ostensibly voluntary and uncoerced. Collectively, these values
and norms comprise ‘rules of engagement’ to which organizational members
are conceived to be bound morally (by conscience), and not just instrumentally
(by calculation of self-interest).

Culture is, arguably, more complex than the way it is commonly portrayed.
That is because within any organization there are often multiple and overlap-
ping sub-cultures. In all but the smallest or cult-like of work organizations
there are sub-cultural values and norms based upon, for example, specialist
training and activity, social background, occupational affiliation, and so on. To
these sources of diversity can be added sub-cultural memberships based upon
gender, sexual orientation, leisure interests, religious belief, etc. To illustrate
the point, crude and colourful language that one may encounter in a sub-culture
of salespeople may be morally unacceptable, and therefore absent, from the
sub-culture of a human resources department, where the values of political
correctness or ‘professionalism’ are prized. Within each (sub-)culture, there
are valued rituals, symbols, and artefacts that foster and articulate a sense of
identity and purpose. That said, because it is likely that employees will be mem-
bers of several sub-cultures, they may experience and learn to manage divided
loyalties and conflicting priorities. Recognition of this multiplicity places in
doubt the credibility of attributing a single (unified) culture to organizations.’

The complexities associated with sub-cultural diversity are further com-
pounded by differences of hierarchical position. Consider the person who is
recruited as a graduate trainee. As a trainee, they may be censured and punished
for expressing views that are unacceptably opinionated or politically inept. Yet,
when the trainee is promoted to become a manager, very similar behaviour may
be tolerated and perhaps openly encouraged and rewarded. What was initially
antithetical to certain values — such as taking initiatives or challenging con-
ventional wisdom — may subsequently be applauded. This is not to say that all
managers would approve of such behaviour, since within and across the ranks
of management there are also sub-cultural differences in norms and values.’

By referring to ‘culture’ as if it were homogeneous and unified, much lit-
erature on organizational culture and business ethics conveniently disregards
the complexities of sub-cultural differences and hierarchical divisions. When
disregarding these differences, it is more readily believed that values and norms
can be bestowed upon, our poured into, organizational members as if they were
the equivalent of empty vessels waiting to be filled.® Lacking here is an appre-
ciation of how values statements, for example, are interpreted and negotiated
within particular sub-cultures by employees who engage diverse frames of ref-
erence. Consider a mundane decision, such as which team member or member
of staff is to be selected as ‘employee of the month’. Even if there are clear
criteria for making this selection, it will be necessary to interpret the criteria,
and to weigh them against each other, even when they are already ranked in
an order of importance, before coming to a decision. Considerations come
into play that are not reducible to the satisfaction of objective criteria even if,
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after the fact, a decision is justified by reference to the criteria (see Box 3.5).
Similarly, reference to a code of ethics, however detailed, proves to be of limited
assistance when making a decision or pursuing a course of action. There is a
space of indeterminacy in which a process of interpretation occurs, and for
which personal responsibility may be accepted, unacknowledged, or denied.
Coming to a decision relies, at least in part, upon understandings that remain
tacit and unexplicated, and which are unacknowledged or inadequately covered
by the code. Explanations of human behaviour that attribute courses of action
to the (determining) presence of cultural norms and values, or which assume
that the introduction of codes of conduct will produce desired behaviour, deny
or devalue the ethical moment of freedom, and associated responsibility, in all
decision-making.

A neglect of the role of freedom and the related uncertainties of interpretation
may be compounded by a limited awareness of how power relations mediate
processes of communication — as, for example, when employees appear to
subscribe to corporate values but then act, in relation to colleagues or customers,
in ways that belie any such subscription. Because employees are dependent upon
organizations for work-based identity and esteem, and not just for a wage, this
dependence may render them amenable to complying with corporate values
which, as individuals, they do not hold, and in colluding in practices that are
widely judged to be unethical — such as turning a blind eye to, or covering
up, bullying, fraud, or sexual abuse. Compliance with corporate norms may
seem to be voluntary but it is generally inspired, supported, and incentivized by
symbolic considerations (e.g. status and esteem) as well as material dependence
(e.g. income from employment) and, not least, by the thinly veiled coercion of
peer pressure.

Yet, with some exceptions, employee identification with work and colleagues
is incomplete. Other sources of identification — such as family, community, or
religion — provide an alternative frame of reference that may lead employees to
question, resist, or flaunt corporate values extolled in codes of ethics. In short,
the ‘doing’ of culture is subtle and complex. What is deemed morally acceptable
may well differ between departments and work groups as well as between
hierarchical levels. Efforts to establish and enforce ‘official’ norms may be
judged, morally, by certain groups of employees as unacceptably intrusive,
unreasonable, or unduly harsh. This multifaceted, fragmented, intricate, and
opaque quality of the contents of ‘organizational culture’ helps to account for
why it can take some time for newcomers to ‘get their bearings’ (or they may
resist doing so) and also why managing or changing ‘culture’ is fraught with
difficulties and paradoxes.

Why ‘ethical culture’ matters: instrumental and moral considerations

The Nnore/Enron code of conduct states that employees will fulfil ‘moral
as well as legal obligations. .. openly, promptly, and in a manner which will
reflect pride on the Company’s name’. The distinction is an important one. The
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fulfilment of legal obligations may well be a necessary condition of maintaining
a good reputation. But it is rarely sufficient.!? That is because what is legally
permissible may be considered morally dubious or unacceptable. Insisting that
no law has been broken may further damage reputation rather than restore it.
Failure to appreciate this kind of ‘moral hazard’ can have calamitous conse-
quences not only for trading, competitiveness, and profitability, but also for
employee morale.'!

Shell’s decision in 1995 to ‘dump’ the Brent Spar oil drilling platform in the
North Sea was entirely legal and it even had support from technical experts.
But it prompted global moral outrage and led to widespread boycotting of Shell
filling stations. Similarly, encouraging employees to place their savings into
their employer’s pension fund, as Enron did and many other companies do, is
not illegal. Nonetheless, it has attracted moral opprobrium as it concentrates,
rather than spreads, financial risk for employees whose pensions as well as their
jobs are tied to the performance of the company. The difference between what
is legally sound and what is morally acceptable helps to explain why values
statements and codes of ethics, which in principle commit organizations to
conduct their affairs in ways that extend well beyond what is legally required,
have sprung up in recent years. Typically, corporate ethical codes prescribe
employee commitment to a culture in which staff do not simply operate within
the law but work to the ‘highest standards’.

Legal rules can be tested in the courts. Moral norms, in contrast, are ambigu-
ous and indeed are ‘resistant to legalistic formulation and codification’.!?
Despite this ambiguity, norms and values — such as ‘fairness’, ‘trust’, and
‘respectfulness’ — are vital for accomplishing most forms of organized activity,
including business. If, as a prospective employee, you do not expect to be treated
“fairly’, why would you apply for a position in an organization, assuming that
you have options to work elsewhere? In the absence of physical compulsion
or military subjugation, values of ‘respect’, ‘trust’, or ‘dignity’ are pivotal for
many, and perhaps all, forms of organized activity — from sporting events to
paid employment. These values are not, however, readily manufactured in work
organizations, despite the best efforts of human resource specialists.

Of course, acknowledging the importance of norms and values within work
organizations does not deny that many people seek employment primarily
for the instrumental purpose of securing an income that provides for their
subsistence. But work also has a moral dimension that extends beyond the pay
packet. That is because it is also of significance for identity, esteem, personal
development, and so on. Being treated with a measure of ‘dignity’ or ‘respect’
is of importance for most people. That said, and to underscore the point about
the ambiguity of moral norms, what counts as ‘dignified’ treatment is not self-
evident. Banter that is playful to one party may be deeply offensive to the
other. Work relations are morally charged precisely because some (ambiguous)
level of ‘dignity’, ‘fairness’, and ‘respect’ is expected. What this means in
practice does not, however, become very clear prior to some behaviour that
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attracts a moral sanction — in the form, for example, of smouldering resentment,
outright hostility, or other kinds of aggressive—defensive reaction. For example,
during a conference call with stock analysts and reporters in April 2001, the
then Chief Executive Officer (CEO) of Enron, Jeffrey Skilling, responded to
a comment complaining about the lack of financial information provided by
Enron by saying ‘Well, thank you very much, we appreciate that. Asshole’. In
this case, the transgression was picked up immediately by other participants in
the conference call, leading them to doubt Skilling’s suitability as CEO. When
questioned about his ‘Asshole’ remark, Skilling was unrepentant about, and
perhaps in denial of, the negative reaction that it had provoked. He made no
apology. Instead, he offered the explanation that the comment had been made
by ‘a short-seller in the market. I don’t think it is fair to our shareholders to
give someone a platform like that they are using for some personal vested
interest related to their stock position’. In other words, Skilling justified his
‘Asshole’ remark by suggesting that the complaint about lack of financial
information was made by a party interested in weakening the Enron stock
price.

The key point to be appreciated is that organized activity is endemically
normative and moral, regardless of whether the organization is considered to
be ethical. Take the example of the Mafia or a terrorist organization. Or take
the case of a corporation with a checkered reputation, such as BAE Systems —
one of the largest global defence, security, and aerospace companies, which
has around 107,000 employees worldwide and reported sales of £22.4 billion
(US$36.2 billion) in 2009.'3 Each is widely viewed as corrupt (see Box 3.2). Yet
each of these organizations relies upon morally charged norms of behaviour,
which its members contravene at their peril. As the saying goes, there is ‘honour
among thieves’. In such organizations, there is a morally enforced conspiracy
of silence that is policed by accusations of ‘disloyalty’ and is backed by the
threat of expulsion or worse. The combination of moral appeals to loyalty
and the prospect of exclusion routinely ensures that ‘elephants in the room’
remain unidentified and ‘skeletons in the cupboard’ are undisturbed. A survey
of BAE Systems’ staff published in its annual report for 2008 indicates that only
57 per cent of respondents thought it was ‘safe to speak up and challenge the
way things are done in BAE Systems’.!# This was despite the roll-out of its
global code of conduct in the same year. '

In such organizations, moral conviction and obligation are keenly sensed.
After a Mafia boss, Salvatore Lo Piccola, was arrested on 5 November 2007,
Ten Commandments of Mafia morality were discovered, which included the
following: “You have the duty always to be ready to render a service to the Cosa
Nostra. Even if your wife is just about to give birth’.!® Fulfilling this duty to fel-
low Mafiosi would be considered honourable —that is, morally upright — whereas
giving priority to one’s wife would be shameful. In the BAE Systems code of
ethics (which runs to over sixty pages), ‘employees are required to comply
with the standards set out within the code’ and ‘failure to comply may result in
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BAE to settle bribery cases for more than $400 million

Britain’s BAE Systems plc reached settlements totalling almost $500 million with the US Justice
Department and the UK Serious Fraud Office to resolve longstanding corruption allegations that
have dogged one of the world’s biggest defence contractors.

Under the agreements, London-based BAE will plead guilty to charges in both countries,
relating to transactions that took place before 2002. The investigations examined whether BAE
had made illegal payments to officials in various countries to secure lucrative contracts.

The settlement allows BAE to continue bidding for government contracts. Investors had
feared that a quilty plea might have resulted in BAE's debarment in the US or the European
Union. In a sign of investors’ relief, BAE shares in London closed up 1.6 per cent on Friday.

The UK's Serious Fraud Office (SFO) in November 2004 launched an investigation regarding
BAE's alleged illegal payments in Saudi Arabia, a case that soon expanded to cover the Czech
Republic, Romania, South Africa, and Tanzania. BAE's then Chief Executive, Mike Turner, denied
the company had acted improperly.

In 2006, the SFO halted the investigation into allegations about BAE's Saudi operations
under pressure from then-prime minister, Tony Blair, who had been lobbied by Saudi officials.
Mr Blair cited national-security grounds as the reason.

After 2001, prosecutors allege, BAE made payments totalling more than £135 million and
an additional $14 million-plus to marketing advisers through one offshore entity, according to
the court documents.

The US filing also alleges that BAE paid tens of millions of dollars to a Saudi government
official and other associates, as well as to intermediaries, as recently as 2002. The payments
were made as part of its management of a long-term agreement begun in the 1980s between
the UK and Saudi Arabia to supply military hardware to the Saudis, US prosecutors say.

Derived from the Wall Street Journal, 6 February 2010.

disciplinary action’.!” The key standards are remarkably similar to Nnore/
Enron’s values statement (see Box 3.1): accountability, honesty, integrity, open-
ness, and respect, the last of these being elaborated as ‘we value each individ-
ual and treat them with dignity, respect, and thoughtfulness’.'® Coincidentally,
employees in both companies were driven by the moral imperative of deal-
making, which was linked to status and esteem, and not just financial reward.
In BAE Systems, deals were sealed by the bribing of customers and/or their
intermediaries. At Enron, deals were lubricated by huge bonuses and related
inducements paid to senior executives and traders. Consider, for a moment,
the dilemma for a BAE Systems employee who knows of behaviour that con-
travenes ‘the standards set out in the code’. They do not speak out about it
because they fear the loss of employment and its impact upon their family.
Is this decision morally defensible in the light of the code of ethics? Are
representatives of the company morally justified in taking disciplinary action
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against this employee? Or consider an employee who challenges the ethicality of
behaviour that is not directly proscribed by the code. Is such a challenge morally
defective?

The allure of conformity: loyalty, exit voice

It is unity and conformity that is prized by architects of corporate culture and
the authors of codes of conduct. Such unity is often claimed, or aspired to, when
executives extol the distinctiveness of the culture of their organization. Such
claims are presented as credible depictions, or perhaps as realizable aspirations.
An alternative perspective interprets such claims as an increasingly central ele-
ment of a stratagem pursued by corporate executives to reassure stakeholders,
especially shareholders rendered nervous by a series of spectacular corporate
failures such as Enron, Worldcom, and Lehman Brothers, that the company has
a unified and morally upright sense of purpose. Specifically, the provision of
values statements and codes of ethics is offered as evidence that the company is
committed — by insisting upon consistency in its norms and values — to making
employee behaviour morally impeccable. Whether the executives who cham-
pion such statements and codes themselves believe in delivering such unity
and conformity is difficult to judge; but it is a message that, in their capac-
ity as leaders and guardians of corporate reputation, they appear to be under
considerable pressure to endorse and convey.

The unity message is reflected in, and reinforced by, mainstream thinking
about business ethics. This thinking identifies ethics — in the form of codes or
programmes, for example — as a technique or instrument for addressing the risks
occasioned by self-interested behaviour and resulting loss of reputation.'® The
reality of such risks was demonstrated in the demise of Arthur Andersen, one
of the ‘big five’ global accounting firms, in the wake of Enron’s collapse. An
injection of business ethics is commended as an important means of mitigating
risk when the aim of such interventions is to integrate ‘responsible corporate
processes into organizations® everyday activities’.?® Advocates of codes and
programmes tend to assume their effectiveness in changing behaviour, with the
single proviso that their successful implementation depends above all upon the
commitment of top management.

Ken Lay, when Chairman and CEO of Enron, was fully committed to the
sixty-four-page code of ethics, produced in 2000. He provided its Foreword in
which he writes that it is ‘absolutely essential’ that Enron employees ‘comply
fully with these policies’. There is little reason to doubt that senior executives at
Enron or elsewhere identify any significant conflict between pursuing business-
as-usual and satisfying the requirements of ethical codes of conduct, including
injunctions which, for example, urge employees to assume ‘responsibility for
conducting business. .. in a moral and honest manner’ (see Chapter 4, espe-
cially the Introduction). It is anticipated, or fantasized, that the development of
ethical codes and programmes for communicating core ethical values, beliefs,
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and norms will result in employees accepting and absorbing their content. The
benign effects and instrumental importance ascribed to codes and programmes
of ethics accounts for why, when asked if they believed that ethics are good for
the ‘bottom line’ of organizations, survey results tend to report that employees:

did not find business ethics an oxymoron; instead, they perceived that ethics
and business can co-exist, values are good for the bottom line, and that it is
not necessary to compromise one’s values to be competitive.?!

Many business ethics studies take the values of business for granted as
it selectively explores how ethics can be accommodating and supportive of
business.?? Marginalized by this approach is an appreciation of how appeals to
deal openly and honestly with others — fellow employees as well as customers
and suppliers — may be of moral concern to employees, and not just of instru-
mental relevance for doing business. Consider again the Nnore/Enron values
statement. If prospective and current employees interpret the Enron values
statement literally, the organization may attract well-qualified staff, motivate
them to work harder, and secure their loyalty, or at least their instrumental
compliance may be secured.?®> A conspiracy of silence, supported by a culture
of fear, may then emerge or become further entrenched such that raising doubts
about the honesty and openness of aspects of ‘business-as-usual’ provokes
anxieties about, or attracts accusations of, disloyalty.

Alternatively, if a corporate values statement is interpreted as phoney or
deceptive, prospective or current employees may anticipate that they will be
expected to transgress values that they personally esteem and strive to uphold
(see Box 3.3).2* Moral sensibility is again being exercised in interpreting and
assessing the meaning and implications of the values statement. When employ-
ees feel misled or degraded, a possible outcome is exif — whether psychologically
(demotivation) or physically (departure). Or, finally, employees may voice their
dismay in the form of ‘resistance’ —as Sherron Watkins, an Enron executive, did
when she eventually blew the whistle on Enron’s claims to honesty and open-
ness by exposing the fraud involved in the Raptor, off-the-books, partnerships.
(See also the Enron narrative in Chapter 4 and Chapter 9 on Whistle-blowing).

The morality of the corporation

[B]ureaucratic work causes people to bracket, while at work, the moralities that they might
hold outside of the workplace or that they might adhere to privately and to follow instead the
prevailing morality of their particular organizational situation. As a former vice-president of a
large firms says: ‘What is right in the corporation is not what is right in a man’s home ... What
is right in the corporation is what the guy above you wants from you. That's what morality is
in the corporation ... What matters on a day-to-day basis are the moral rules-in-use fashioned
within the personal and structural constraints of one’s organization.”
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Designed to foster compliance and thereby secure loyalty, codes of conduct
and similar interventions may stifle voices as well as impede exit, with detri-
mental effects upon the mental health of employees and potentially disastrous
consequences for other stakeholders.

It was noted earlier that the reception of ‘ethical culture’ is informed by
employees’ diverse frames of reference, some of which are drawn from identi-
fications extending beyond the workplace (e.g. family, church). It is uncertain
which frame of reference, or combined frames, will be mobilized. Will employ-
ees take a lead from family values, the values of the sub-culture with which they
identify, or with the norms and values attributed to the organization? Manage-
rial efforts to build and manage organizational culture are directed at increasing
the likelihood that employee behaviour will be guided, or driven, by the last
of these possibilities. Instead of loyalty, however, the preferred response of the
employees may be one of ‘voice’ or even ‘exit’. How employees respond is
contingent upon a moment of indeterminacy, or freedom, in which, for exam-
ple, a conviction drawn from family or community membership may result
in giving ‘voice’ rather than showing ‘loyalty’. This ‘moment’ exemplifies a
defining feature of the human condition — that is, the absence of instinctual
compulsion and an associated responsibility which accompanies the capacity
for (collective) self-determination.

Dilemmas associated with the demands placed upon employees by values
statements and codes often bring distress and expose the presence of conflict-
ing values — as when, for example, employees come under pressure to suspend
‘the moralities that they might hold outside of the workplace.’?® Nor can such
dilemmas be resolved by consulting codes of ethics. Even the lengthiest of such
codes cannot provide definitive guidance in addressing issues where there are
multiple and conflicting demands and possible resolutions. In this respect, at
least, the first principle of the BAE Systems code of practice is credible when
it states: ‘Accountability: We are all personally answerable for our conduct and
actions.” In other words, it is not possible to abrogate responsibility simply by
‘following orders’, in the form of the prescriptions detailed in the code. Nor is
it possible to escape the burden of responsibility for addressing conflicts and
dilemmas by ‘passing the buck’ — that is by placing the burden elsewhere —
with ‘the organization’ or ‘the boss’. Yet, perversely, this is exactly what codes
of conduct routinely require employees to do. That is to say, their formal
requirement is for employees to behave in ways that comply with the code of
ethics. Elsewhere in the BAE Systems code, for example, employees are told
that they will ‘take responsibility for implementing the standards in this Code
and will comply with all company policies and processes’. Exercising respon-
sibility by being ‘personally answerable for our conduct’ is equated with, and
confined to, taking personal responsibility for ensuring conformity to company
policy.

In this way, the moral significance of personal responsibility is domesticated
into something that is placed in the service of the corporation as a means
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Ethical corporate governance: guidelines for an ethical culture

The achievement of a set of ethical values widely shared by all the organization members must
inevitably be based on the senior management’s commitment to those values. In parallel, this
must be accompanied by the existence of a formal corporate ethics programme (although that
programme alone cannot consolidate an ethical culture).

Such a programme should incorporate certain elements that could be summarized as fol-
lows:

(1) formal drawing up of a code of ethics that must articulate the firm’s ethical expectations;

(2) creation of ethics committees, whose task will consist of developing ethical policies, assess-
ing employees’ actions, and investigating violations of ethics;

(3) maintenance of ethics communications systems that allow employees to report abuses and
receive some action or behaviour guidelines;

(4) appointment of an ethics officer as the person in charge of coordinating ethics-related
policies;

(5) development of ethics training within the firm, helping employees to recognize and
respond to ethical issues;

(6) requlation of a disciplinary process that can correct unethical behaviours.”

of facilitating compliance with its policies. In addressing tensions between
(1) values to which employees are personally committed and (2) values insti-
tutionalized in corporate policy and practice, the outcome may be a reluctant
bending of personal values to the culture of the organization, a dilution of
integrity that may be facilitated by engaging a stratagem that distances the
‘real self” from what, for instrumental reasons, employees feel obliged or com-
pelled to do as corporate members. What, arguably, is accomplished by such
stratagems is a self-deceptive displacement of the moment of moral responsi-
bility that, arguably, is endemic to the human condition.

Designing (ethical) culture and encountering resistance

So far we have been exploring aspects of organizational culture by emphasizing
the role of interpretation and power, highlighting its moral as well as its
instrumental facets, and noting how the response to interventions intended to
improve ‘ethical culture’ may be accompanied by ‘voice’ and ‘exit’ as well
as ‘loyalty’. But what exactly is meant or implied by the idea of ‘improving
the ethical culture’ of an organization? It is remarkable how rarely this
question is addressed in the business ethics literature. Where ‘ethical culture’
is examined it is in ways that assume its meaning is self-evident (see Box 3.4).
Alternatively, it is discussed in a circular way by, for example, conceiving of it
as ‘encompassing the experiences, assumptions, and expectations of managers
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and employees about how the organization prevents them from behaving
unethically and encourages them to behave ethically’.?® There have been some
attempts to discern the specific virtues attributed to ‘ethical culture’ — such as
the extent to which ethical expectations are understandable to employees, or the
degree to which employees, managers, and supervisors act in accordance with
these expectations. But there is no specification of the kinds of expectations that
are to be counted as ethical or how they become ‘understandable’ and are ‘acted
upon’. This rather begs the question of how such expectations are interpreted
and how their exemplification by managers is accomplished and recognized.

What can be said with some confidence is that initiatives introduced to
manage cthical conduct assume a degree of malleability of employee values
and norms. Such initiatives, as we noted with reference to BAE Systems’s code
of conduct, are clearly intended to cultivate and harness employees’ capacities —
for self-discipline and self-actualization — in the pursuit of corporate purposes.
The introduction of ethical codes and programmes forms part of a ‘modern’
approach to management. This approach, which invites greater involvement and
identification with the design of work processes and the delivery of services,
presents an alternative to an earlier, now seemingly outmoded, conception of
employees (as wilful wage-maximizers) that is considered to lack psychological
depth and subtlety. In the modern view, employees are regarded as amenable
to corporate education and motivated by non-financial forms of motivation,
including the moral guidance provided by ethical codes and programmes.

What the prescriptions contained in ethical codes and programmes tend to
overlook, however, is the difference between (1) setting out a framework of
shared values and (2) institutionalizing those values in employee attitudes and
behaviour. Simply to keep their jobs and/or to reduce dissonance with their own
values, employees at all levels may comply with the letter, but not necessarily
enter into the spirit, of values statements and codes of conduct. Despite a man-
agerial celebration of the ‘modern’ employee, identification with the contents
of these statements and codes may be minimal and their significance may be
viewed as predominantly instrumental. Formal compliance is, of course, more
desirable, managerially, than covert resistance or outright hostility. But mere
conformity is not ideal. Management gurus such as Tom Peters and Robert
Waterman, and chief executives like BAE Systems’s Ian King, aim for noth-
ing less than a full, substantive commitment to core corporate values (see
Box 3.5). As lan King writes, in his foreword to the BAE Systems code of
conduct, ‘I am personally committed to creating an environment where people
feel comfortable that they can raise the issues without fear of retaliation. Every
one of us is required to uphold this commitment’ >

Despite the best efforts of culture change gurus and champions, however, full
commitment to corporate values is exceptional. Most employees are influenced
by allegiances to ‘sub-cultural’ and extra-corporate memberships that are not
necessarily congruent with the prescriptions set out in corporate values state-
ments and codes of ethics. As a consequence, employee behaviour repeatedly
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Modern management thinking

In modern management thinking, it is by establishing, communicating, and reinforcing a set of
corporate values that employees are enabled to harness their creative energies to the fulfilment
of corporate goals: ‘[E]very minute, every hour, every day is an opportunity to act in support of
[the corporation’s] overarching themes:> Such commitment is illustrated, rather painfully, by
Peters in the example of the devoted Honda employee who ‘on his way home each evening
straightens up windshield wiper blades on all the Hondas he passes. He just can't stand to see

aflaw in a Honda”!

disappoints those who call for unconditional dedication to corporate values. As
a result of other affiliations but also because employees’ sense of freedom and
individuality may be expressed by transgressing corporate principles and stan-
dards, there can be no guarantee of their loyalty. The capacity for ‘deviance’
extends from different groups of rank-and-file workers to their supervisors,
managers, and even, or perhaps especially, to the executives who sign off the
values statements and codes of conduct as they alone escape detailed, day-to-day
surveillance of their conduct.

For these reasons, efforts to establish or strengthen ‘ethical culture’ are likely
to encounter forms of resistance. Resistance may be fuelled by a defensive
attachment to established practices, or it may be provoked when management
intrudes into areas — of values, feelings, and identifications — over which it
is assessed to lack a legitimate claim.3> Antagonisms arise when there is a
repugnant sense that management is sequestering the right and responsibility of
employees to decide on the ‘range of practices that constitute, define, organize,
and instrumentalize the strategies that individuals in their freedom can use in
dealing with each other’.>3 Such antagonism stems from a moral sensibility
hostile to the (managerial) goal of channelling employee autonomy into the
fulfilment of (managerially defined) corporate objectives, irrespective of their
compatibility with employees’ ethical concerns and priorities.

Hostility or resentment may be further inflamed when interventions osten-
sibly introduced to ‘promote ethical conduct’ are assessed to be motivated by
a desire to convey a convincing impression of valuing ethical conduct when,
in practice, this aspiration is overridden by other priorities. When impression
management is the unstated purpose of such interventions, this becomes appar-
ent when little or no evidence can be found of efforts directed to changing
the values embedded in the culture or sub-cultures of the organization. The
absence of this effort may reflect an assessment by senior executives that the
realization of espoused values would require a huge commitment of resources
with a minimal prospect of lasting change and the likelihood that, if success-
ful, the organization would not be transformed but destroyed. So establishing
or strengthening an ‘ethical culture’ in any meaningful sense may be a high-
sounding aspiration, but it is not something to be acted upon. Projecting a
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desirable, reassuring image of the company, in contrast, is feasible as it is com-
paratively undemanding, inexpensive, and free of risk. Publicizing the intention
to foster and/or strengthen an ‘ethical culture’ offers a cost-effective way of
enhancing the standing of the company and its executives in the eyes of key
stakeholders and gatekeepers (e.g. regulators or politicians).

Enron

What, ‘ethics’ did ‘Enron culture’ embody? The company espoused a common
set of values; and a common set of values was also deeply engrained within
Enron/Nnore. The espoused values included those that introduce this chapter.>*

In addition to ‘integrity’ and ‘excellence’, Enron’s values statement espoused
two other key values — ‘communication’ and ‘respect’. Although it is unlikely
that many other companies have matched Enron’s excesses, the company’s val-
ues statement and code of ethics is not readily distinguishable from numerous
other corporations. Indeed, an ‘Enron test’ has been devised by Tom Connel-
lan in which the Enron values statement is copied together with equivalent
statements from other major companies.>> All names are then erased from
the documents before extending an invitation to identify which is the Enron
statement. The exercise underlines how values statements, ethical codes, ethi-
cal programmes, and so on, are both widespread and uniform across modern
business organizations. As we noted earlier, they have become a standard(ized)
means of addressing stakeholders’ concerns about the security of their ‘stakes’.
Before the demise of Enron in 2001, the company’s values statement and code
of conduct might conceivably have been viewed as indicators of a genuine
commitment from business to transform its conduct, and thereby contribute
to addressing the declining level of trust in business.3® More cynically, such
statements and codes might have been regarded as window-dressing that places
companies in a comparatively favourable light. Post-Enron, it might be asked
to what extent such statements, codes, and programmes serve to obscure and
displace ethical issues, and therefore form part of a milieu, or web, of institu-
tionalized deceit and corruption.

So much for the aspirational values espoused in values statements and codes
of conduct. What about the engrained and incentivised values? An extract from
an Enron press release is reproduced in Box 3.6. It accompanied a gathering
of hundreds of Enron executives in January 2001 when the CEO, Ken Lay,
unfurled a vision that, he declared, would make Enron ‘the world’s greatest
company’.’” According to Sims and Brinkmann, in this vision, ‘Enron appeared
to represent the best a 21st century organization had to offer, economically
and ethically’.3® Instructively, however, the press release points primarily to
features of Enron culture that are not reflected in its values statement or its
code of ethics. Reference is made to the company’s ‘world-class employees’
and the ‘fast-paced business environment’. There is no mention of the values
of these employees beyond a ‘commitment to innovative ideas’. The accolade
of being named the most innovative company for the sixth consecutive year
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Enron named most innovative company for sixth year

HOUSTON — Enron Corp. was named today the ‘Most innovative company in America’ for the
sixth consecutive year by Fortune magazine.

‘Our world-class employees and their commitment to innovative ideas continue to drive
our success in today’s fast-paced business environment,’ said Kenneth L. Lay, Enron Chairman
and CEQ. ‘We are proud to receive this accolade for a sixth year. It reflects our corporate cul-
ture which is driven by smart employees who continually come up with new ways to grow our
business.’

Enron was placed No. 18 overall on Fortune’s list of the nation’s 535 ‘Most admired compa-
nies; up from No. 36 last year. Enron also ranked among the top five in ‘Quality of management,
‘Quality of products/services; and ‘Employee talent’

Corporations are judged primarily from feedback contained in confidential questionnaires
submitted by approximately 10,000 executives, directors, and securities analysts who were
asked to rate the companies by industry on eight attributes.*®

is attributed to ‘our corporate culture’. But this culture is not characterized in
terms of its espoused values of integrity, excellence, respect, and so on. Instead,
the reference is to Enron’s ‘smart employees’ who ‘continually come up with
new ways to grow our business’. Two obvious questions are begged by this
description of Enron culture: what enabled the company to attract and retain
what Lay calls ‘smart employees’? What exactly did these employees do to
‘grow the business’?

Central to Enron culture was a dedication to deal-making and the use of
performance-related pay to ‘come up with new ways to grow the business’ —
from the use of stock options to the receipt of bonuses related to (often future)
revenue generation. As an aside, this became the culture of financial services
companies and investment banks in the years following Enron’s collapse, and
which eventually ‘blew up’ in 2008. The aim was to pump up short-term
stock performance, a goal assisted by financial engineering in which com-
plex accounting dodges served to inflate Enron’s assets (see Enron narrative,
Chapter 4) and kept liabilities off its books.*’ The construction of Enron cul-
ture also relied upon a wider system of business in which bankers, accountants,
lawyers, politicians, and charities simultaneously supported, and benefitted
from, the company’s ostensibly exceptional performance.

Participation of Enron employees in a system that was subsequently shown
to be mired in deceit and corruption depended upon an engrained culture in
which ‘employees were afraid to express their opinions or to question unethical
and potentially illegal business practices’.*! At its core was the performance
review process, also known as ‘rank-and-yank’. This ‘up-or-out’ evaluation
process incentivized key employees, notably traders, to make bigger and better
(that is, more lucrative but more risky) deals. ‘The best and brightest’ talent
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was hired by Enron from top business schools, where its recruiters competed
against investment banks and top law firms offering the biggest remuneration
packages and ‘perks’ (see Chapter 4). The task of these recruits was to meet
the expectation that Enron stock would rise by 20 per cent per annum. Pressure
mounted as the profits of deals were booked up-front, resulting in intensified
urgency to make further, bigger deals. Since the performance review process
was arbitrary and subjective in its ‘ranking’ and ‘yanking’, it was easy for
managers to ‘reward blind loyalty and quash brewing dissent’.*?

What effect did the performance review system have upon the values pre-
sented in the Enron values statement? According to Fusaro and Miller, it
undermined any prospect of ‘work[ing] with customers and prospects openly,
honestly, and sincerely’.*>** The engrained and incentivized system of values
rewarded short-term financial performance. In practice, booking profits from
deals was the sole and overriding aim and ‘value’ of Enron culture. ‘No bad
news’ was an unwritten rule since its reporting was taken to imply a lack of
belief in, and commitment to, the organization — with terminal consequences
for career.* Unwavering loyalty to the organization was expected, and this was
demonstrated in one way only — by performing. ‘Provided they performed to
a high standard, [employees] could count on an unlimited benevolent attitude
from Enron’s leaders’.*® Otherwise, they were shown the exit. What about the
managers of the traders doing the deals? Why didn’t they ensure that the Enron
values statement and code of ethics were applied when doing business? Accord-
ing to Sherron Watkins, Enron managers learned to stifle ‘voice’ as they would
be complained about by the Performance Review Committee if ‘they did not
help commercial dealmakers achieve financial goals by pushing deals through

the system’.¥

Ethics in business
]

Whenever the term ‘ethics’ makes an appearance in the domain of business,
there is a risk that it will expose the operation and effects of business activity
to critical scrutiny — such as environmental degradation, the compromising of
personal ethical standards by business pressures, or the use of tax havens to
minimize the contribution of corporations to the payment of taxes that ensure
the provision of public services. It is difficult to imagine how, for example, at
least two of the five ‘principles’ that introduce BAE Systems’s ethical code of
conduct can be enacted by its employees without putting the company out of
business. These principles are: ‘Honesty: there is no substitute for the truth’ and
‘Openness: when questions are asked we will be frank and straightforward in
our answers’.*® This assessment of the business consequences of enacting the
principles may be regarded as unduly cynical. But unless BAE Systems’s com-
petitors implement similar principles, the company’s apparent preparedness
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to share its secrets, volunteer sensitive information, and display its dirty
washing — all of which are implied by the principles of Honesty and Openness —
are likely to place it in a position of commercial disadvantage vis a vis its com-
petitors.

Worse yet, associating ethics with business may open up questions about
the morality of business per se. Competitive pressures to generate shareholder
value or become exposed to hostile takeover bids are at the heart of capital-
ist enterprise and were intensified at Enron. These pressures are resistant to,
and corrosive of, even the best-intentioned efforts to make radical, substantive
improvements in the ethics of business. Associating ethics with business threat-
ens to pose questions of accountability (e.g. for environmental degradation)
that most executives and shareholders would prefer to remain unasked. To the
extent that corporations are resistant to, or even subversive of, scrutiny of ‘ethics
in business’, the recurrent challenge for proponents of ‘business ethics’ is to
frame and domesticate the meaning of ethics in ways that render ethics compat-
ible with, and subservient to, business practices. The challenge for advocates
of ‘business ethics’, academics, and executives, is to construct an agenda where
fundamental questions about ‘ethics in business’ — with regard to, for example,
fair trade, biodiversity, global warming, and sustainability — are silenced or,
better, not voiced. The challenge for ‘business ethics’ is to domesticate and
‘reengineer’ thorny questions and issues into amenable assets for bolstering or
restoring the legitimacy of business.

Domesticating ethics

The risk of ethics corroding or delegitimizing business is mitigated by circum-
scribing the meaning of ethical conduct in ways that more readily accommodate
business activity. Managing this risk is accomplished by bracketing out, or dilut-
ing, wider issues of morality. This is done by underscoring the importance of
what is legally permissible, as contrasted with what is morally contestable, with
regard to, for example, the use of tax havens by major corporations to minimize
contribution, through taxation, to public welfare, the outsourcing of production
to sweatshops, or the closure of pension funds. Attention is concentrated upon
how ethics can be narrowly defined and applied in ways that are productive
for the pursuit of business. The widespread formulation of ethical codes and
programmes, the appointment of ethics officers, the introduction of initiatives
intended to develop stronger ethical cultures — all of these contribute to legit-
imizing business objectives by projecting a favourable impression of business
paying attention to ethics. Transmitted through culture, ethics becomes a handy,
comparatively inexpensive tool for managing corporate image, and perhaps also
for improving performance and securing competitive advantage.

Enron has provided an example of how a code of ethics, assembled by doubt-
less well-intentioned human resources management specialists or consultants,
and endorsed by its Chairman and CEO, is deployed as a business tool to
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Codes of ethics and conduct: Enron and BAE

Foreword to the Enron code of ethics

We want to be proud of Enron and to know that it enjoys a reputation for fairess and honesty
and that it is respected. Gaining such respect is one aim of our advertising and public relations
activities, but no matter how effective they may be, Enron’s reputation finally depends on its
people, on you and me. Let’s keep the reputation high.

Kenneth L. Lay
Chairman and CEO

Foreword to the BAE Systems code of conduct

| am determined that we are recognised both as a high-performing company in terms of our
programme and financial performance as well as a leader in standards of business conduct
among global companies ... business conduct ... s essential to sustaining our personal and col-
lective reputations.

lan King
Chief Executive

reassure stakeholders and attract financial and human resources (see Box 3.7).
Another example is Lehman Brothers, which traded for 158 years before its
doors were closed in 2008. The company’s ethical code stressed the impor-
tance of trust, stating that ‘[t[he lynchpins of that trust are our ethical standards
and behaviour.*” We must always do business in a manner that protects and
promotes the interest of our clients’.>® The authors of the Enron and Lehman
Brothers codes of ethics clearly appreciated the importance of securing the
confidence and trust of their stakeholders. But it is also clear that, in the end,
more potent forces took priority over these ostensibly ethical concerns.

In the short term, codes of ethics as well as the ‘advertising and public
relations activities’ may lubricate business activity by bolstering trust and
confidence.’! Surely, companies like Enron and BAE Systems would not pre-
pare and publish a code of conduct running to sixty-plus pages if they were
not serious about ethics? Yet, a focus upon ethics programmes in which codes
of ethics play an integral part, may do little more than present an appearance
of ethicality. This scenario illustrates a wider issue where, as Roberts puts
it, ‘the problem of ethics is cast merely in terms of the desire to be seen to
be ethical’.’?> This desire, Roberts suggests, is narcissistic, preoccupied with
self-image and a preparedness to do whatever it takes to enhance this image —
where the ‘self” is that of company executives who, by treating the corporation
as a mirror for evaluating their standing, see themselves reflected exclusively
in the (dollar) value that is attributed to the company and the bonuses awarded



80

Hugh Willmott

to them.>? In the case of Enron, the appearance conveyed by the company was
evidently beguiling to its ‘smart employees’, clients, and investors, as well as to
its executives. Whatever doubts or reservations they may have harboured, these
stakeholders were open and ready to be persuaded that Enron was no less than
what it appeared to be, and indeed was reported to be by its auditors, regulators,
stock analysts, and media commentators. Reassured that these ‘professionals’
were sufficiently confident in Enron to take or maintain a stake in the company,
the decision to join — as an employee, as a supplier or as a small investor — was
a ‘no brainer’.

Interrogating soft managerialism

Conventional wisdom suggests that company executives have a duty to nurture
elements of culture that improve the ethicality of employee conduct. We have
noted how interventions prompted by this executive duty, such as the intro-
duction of value statements and ethics codes, require employees to suspend
their personal ethics or the ethics of their sub-culture. In effect, employees
are required to give priority to the codes. This implies that personal integrity
may, or indeed must, be compromised when it deviates from the morality of
the codes. In this respect, the very ethics of initiatives introduced to impress a
particular set of values or ‘ethical culture’ upon employees may themselves be
questioned.**

Moreover, complying with the code may become a substitute for taking
personal responsibility. Once the code has been issued, the values statement
read, and the ethics programme attended, employees and managers alike may
conclude that little further attention need be paid to the ethics of their conduct.
The ethics box has been ticked. It is time to continue with business-as-usual,
confident that appropriate steps have been taken to ensure and demonstrate the
ethicality of whatever the company does. The resumption of business-as-usual
is hardly surprising or unexpected when it is recalled that the prescriptions
of ethical programmes and codes compete with other pressures and priorities
— such as performance targets and career progression. So, as a consequence,
it could well be that the most significant contribution of ethics codes and
programmes lies in fashioning an alluring shell for normalized secrecy, rivalry,
and fear where what passes for ‘loyalty’ to the organization and/or pressures to
perform and progress make it very difficult to voice more searching questions
about business morality.

Addressing such concerns, Sinclair contends that retaining diversity in per-
sonal and sub-cultural values can mitigate a tendency for ethics codes and
associated programmes to suppress debates about values, and thereby impede
continuing reflection on the ethics of business.”> A challenge for advocates
of ‘business ethics’, she suggests, is to better comprehend, respect, and mobi-
lize sub-cultural values ‘towards goals which are consistent with, or ideally
advance, those of the organization’. Diversity of values, Sinclair contends,
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is not a problem that requires disciplining by a monolithic ‘ethical culture’.
Rather, diversity is a potential resource for resisting the uniformity of ‘group-
think’, thereby enriching creativity and contributing to superior performance.
Moral diversity within sub-cultures is celebrated for its capacity to challenge
the development of a dominant culture which, when ‘insulated from those who
offer a different definition of ethical actions’, is seen to jeopardize the very
survival of the organization.

Sinclair’s justification for safeguarding the moral diversity of sub-cultures
is framed in terms of its instrumental benefit for organizational morale, effec-
tiveness, and survival. Her defence of diversity is couched in terms of its
contribution to maintaining a hierarchical form of organizing that, at best,
selectively appropriates sub-cultural elements to serve this form. This is para-
doxical as, in the process of appropriation, it is likely that aspects of diversity
will be devalued or diluted. Both the unified culture approach, with which Sin-
clair takes issue, and the alternative of mobilizing the diversity of values within
sub-cultures, are harnessed to established priorities. Despite an emphasis upon
sub-cultural diversity, there is an unquestioned assumption that organizations
have goals that somehow transcend the values or purposes of their members.
It is assumed that such goals are both readily identifiable and uncontested,
rather than framed and negotiated within relations of power — relations that are
reproduced or transformed by those who support or resist established priorities.
There is no acknowledgement of how an assumption of a goal that is shared
itself reflects and reinforces the distinctive, sub-cultural values or fantasies of
an executive sub-culture. Politically, the significance of retaining an assumption
of goal consensus is, infer alia, its bestowal of a measure of moral legitimacy
upon the selective appropriation of sub-cultural values, which otherwise might
be regarded as a form of morally indefensible interference.

Debunking social determinism

Fortunately, there is an alternative basis for defending the diversity of sub-
cultural values and, more specifically, for protecting and nurturing values capa-
ble of challenging the ethics of the status quo. Sinclair herself alludes to this
when she characterizes the process of being ethical as:

taking moral responsibility for a decision and critically analysing the under-
lying assumptions of each course of action to better understand value choices,
before finally applying decision standards and deciding.’®

Here Sinclair highlights the significance of ‘the process of moral thought
and self-scrutiny’ which, arguably, forms the basis of any claim to act ethically
rather than, say, in conformity with a code of ethics, or simply to maintain
appearances. Conceived in this way, the meaning of ‘ethical’ is reserved for
behaviour that involves ‘taking personal responsibility’. What, then, are the
conditions of possibility for assuming this responsibility?
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One possibility is to conceive of ‘taking moral responsibility’ as a learned
response nurtured within particular cultures.’’ The idea of taking personal
responsibility can only make sense in a cultural context where responsibility for
actions is attributable to human beings, conceived as discrete and autonomous
individuals, rather than to a supernatural force, or to a wider collective, such as
the ‘brotherhood’ or the ‘company’, in which the notion of the autonomous indi-
vidual lacks plausibility and/or legitimacy. There is, however, another impor-
tant condition of possibility for taking responsibility, regardless of how it is
attributed. To appreciate this condition, it is necessary to dip briefly into the
field of philosophical anthropology.

A condition of taking responsibility for one’s decisions is the ‘relative world-
openness’ that is ‘intrinsic to man’s (sic) biological make-up.”>® As homo
sapiens (co)evolve in relation to the constituent elements of the biosphere, a
measure of world-openness or indeterminacy develops. This emergent openness
gradually and partially supplants a world of instinctual closure where there is
‘a largely fixed relationship to the environment’ such that actions are governed
by natural forces. Accompanying this openness is ambiguity and uncertainty;
and it is this openness that permits the construction of a social reality manifest
in diverse forms of institution — institutions that include such social objects as
‘values statements’ and ‘codes of conduct’. In this philosophical anthropology,
human beings are conceived to be responsible for (re)producing and transform-
ing social realities in which relative world-openness is translated into ‘relative
world-closedness’. For example, the (ethical) issue of how to exercise the free-
dom associated with ‘relative world-openness’ is addressed and resolved, at
least in principle, by the introduction of a code of conduct: the code provides
instructions for reaching closure. In order to ‘take responsibility’, however, it
is necessary to resist or debunk understandings that locate responsibility else-
where — for example, in natural forces, predestination, or, indeed, in the agency
attributed to work organizations, their values statements and codes which invite
employees simply to ‘follow orders’.

The idea of ‘taking moral responsibility’ implies a criticism of forms of
social determinism where, for example, society, social background, or orga-
nizational membership and associated compliance with ethical programmes
and codes are conceived to ‘control human conduct by setting up predefined
patterns of conduct, which channel it in one direction as against the many
other directions that would theoretically be possible’.>° Of course, debunking
social determinism does not deny the role of institutions and institutionalization
in processes of self-formation and, relatedly, in the formation of sub-cultural
norms and values. It only challenges any suggestion that institutions exert a
determining influence by appearing to confront and shape human beings as an
‘external and coercive fact’.®” Where this appears to occur, there is a forgetful-
ness of how each institution is the result of past human activity, and of how the
continuing existence of institutions requires ongoing active participation, and
associated responsibility, of human beings in their (re)production. Unless this
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ongoing involvement is recalled and appreciated, social reality, including the
sense of self, is ‘apprehended as an inevitable fate, for which the individual may
disclaim responsibility’.! Tt is precisely an invitation to disclaim responsibil-
ity that is extended when employees are required and coerced into complying
with the prescriptions of ethics codes. Or, more precisely, they are urged to
limit their responsibility to ensure that their behaviour is congruent with such
prescriptions — that is, to ‘follow the orders’ set out in the code.

Ethics and freedom: Michel Foucault
|

The absence of determinism in social life or, more positively, the presence
of freedom is, as Foucault argues, a crucially important condition of ethics.®?
That is because freedom — or release from determination — is a condition of
the possibility of taking personal responsibility for whatever (social) kinds
of closure are established and maintained. Forms of closure are conceived
by Foucault as the enactment of ‘governmental technologies’ that regulate
social life and ‘often’ facilitate ‘states of domination’.%3 In the absence of
an ‘openness’ that defies and disrupts determinism, ethics makes little sense.
When the primacy of ‘openness’ and associated freedom is posited, then forms
and processes of control, including the ethics codes and programmes, are seen
to exemplify practices of ‘governmentality’ through which ‘free individuals’
mobilize diverse instruments to govern others.%*

Even the most mundane of actions is understood to be underdetermined by
instinctual and institutional forces, and therefore to involve ongoing moments
of decision-making — even when these moments may appear to be habitual,
unconscious, or contextually determined. At the heart of Foucault’s concept of
governmentality, then, is freedom: ‘the concept of governmentality makes it
possible to bring out the freedom of the subject [e.g. the CEO or the employee]
and its relationship to others — which constitutes the very stuff of ethics’.%
When understood in this way, the human condition is defined by its inherently
and profoundly ethical quality. It is a quality that supports the reflexivity and
self-scrutiny to which Sinclair points when she describes the process of being
ethical as ‘taking moral responsibility for a decision’, and which is also at the
centre of what Foucault calls the ‘conduct of conduct’.® In human institutions,
forms of self-scrutiny are integrated into, or become resistant to, techniques of
control and forms of domination.

This capacity for self-scrutiny is referenced by Ken Lay in his foreword to the
Enron code of ethics where he urges employees to ‘reflect upon your past actions
to make sure that you have complied with the policies’.®” However, as this quote
indicates, the capacity is reserved for, or restricted to, the ‘responsibilization’ of
employees who are asked to mobilize this capacity to ensure their compliance
with Enron policies. For Foucault, this is more a limitation of freedom than an
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expression of it. In his thinking, ethics is ‘a conscious practice of freedom’ in
which the ‘ethical subject’ is disclosed ‘in relation to (or even against) those
social and organizational rules and norms which seek to determine or dictate
what a person should or should not be’.%® Such ‘disclosure’ occurs when the
possibility of non-compliance is contemplated, and not when the capacity for
self-scrutiny is engaged to ensure conforming to ‘social and organizational
rules’.

Ethical conduct is, according to Foucault, ‘the considered form that freedom
takes when it is informed by reflection’.%’ A distinguishing feature of such
conduct, Bauman has suggested, is that it is never assured of its ethicality.”
It retains the suspicion that the action taken is morally deficient.”! Actions
are ethical only when full personal responsibility is taken for them; and this
would include a decision to act in a way that conforms to the requirements
of an ethical code. From this it follows that an ‘ethical culture’ is not one
in which employees comply with the letter of an ethical code. Rather, from
a Foucauldian perspective, an ‘ethical culture’ is one in which members are
enabled to take responsibility for ‘self-scrutiny, weighing up individual obli-
gations and responsibilities, then weighing up professional and organizational
responsibilities . . . before finally applying decision standards and deciding’.”
A culture or sub-culture in which ‘values and norms become so entrenched that
self-inspection is unnecessary’ is not, in this sense, ethical.” It is not ethical
because, in such a culture, the sense of self has become so encrusted and self-
assured that only the reproduction of cultural norms, or conformity with the
code of ethics, counts as ethical. In such cases, employees have become so iden-
tified with the dominant norms or values statement that they effectively deny, or
refuse, the freedom that, as argued above, is a defining feature of the human con-
dition. To personalize this point, your conduct is ethical when you are no longer
narcissistically preoccupied with reproducing or defending your ‘self-certainty
as an enclosed and isolated subject’.”* You abrogate ethical responsibility when
you attribute this responsibility to others (or to a code of ethics or a ‘boss’)
who, in effect, do the ‘ethical work’ for you. And, paradoxically perhaps, in
doing so, you become more vulnerable as you become dependent upon transient
values and norms to affirm an inherently precarious sense of ‘self-certainty’
(Box 3.8).

This may strike you as implausible. After all, aren’t most people inclined to
associate (our) goodness with conformity to the values privileged by authorities
and other dominant regimes of truth, such as those encountered in work orga-
nizations, and not with how we exercise our freedom to accept or to transgress
those values? Foucault, by contrast, invites us to engage in ‘ethical work’ in
which the ‘ethical subject’ is disclosed through processes of self-scrutiny. This
process necessitates engaging with, and interrogating, our (power-invested)
accounts of the self, including those that have become integrated into, and
colonized by, our involvements in practices of domination. As Faubion notes,
Foucault ‘never takes the ethical for granted. [He] acknowledges the considered
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Skilling’s faltering self-certainty

The possibility of what is meaningful to us becoming dislocated and even evaporating is ever-
present; and this possibility is terrifying as it threatens to annihilate the reality of the ‘encrusted’
self. It seems likely that the possibility materialized for Jeffrey Skilling, ex-CEO of Enron, who
suffered a nervous breakdown two months after being arrested and charged with fraud, insider
trading and other misdemeanours, and for which he subsequently received a twenty-four-year
jail sentence.

Seemingly overtaken by paranoia, Skilling reportedly harassed several persons and accused
them of being undercover FBl agents before police were called. Skilling’s resignation (reportedly
in tears) as CEQ of Enron for ‘personal reasons” had occurred three years prior to this arrest. His
resignation coincided with a slide in the Enron stock price from a fifty-two-week high of $90.56
on 23 August 2000, to $42.93 on 14 August 2001, the day before he resigned.” The month
following his resignation, Skilling sold 500,000 Enron shares and, in total, is reported to have
made $70 million from the sale of Enron stock. By the time of his trial, it seems that Skilling had
regained his composure by rebuilding his encrusted self. Indeed, in an interview given to the
Wall Street Journal (17 June 2006), a month after receiving his sentence, Skilling says that he
sought psychiatric help and emerged from a lengthy ‘malaise’ (he became a recluse, staying in
bed and obsessively following media coverage of the scandal) only after his 2004 indictment:
‘Theindictment, in a lot of ways, that was the turning point; Skilling told the newspaper. ‘That's
when | started dimbing back.” At his trial, Skilling continued to protest his innocence, saying
that ‘the company’s collapse was the work of a small number of rogue staff — not including Lay
or himself — and that its implosion was hastened by the feeding frenzy following the earnings
restatement in October’ (BBC News, 2006).

practice of freedom as a human possibility. Ethical work requires a refusal to
conflate moral acts with those that conform to rules, laws, values or codes’.”®
The dis-closure of the ethical subject is perhaps best conceived as a process
of struggle, in which diverse available narratives of self are assessed to enable
or inhibit self-scrutiny. Inhibiting narratives include those of business ethics
where, as we have seen, self-scrutiny is restricted to monitoring and ensuring
conformity with value statements and codes. Conventional wisdom denies, or
at best marginalizes, the significance of the practice of freedom as a condition

of ethical conduct.

Rethinking Enron and beyond

In returning to the example of Enron, it is possible to appreciate how atten-
tiveness to corporate means of developing ‘ethical cultures’ can displace and
obscure more probing ethical questions and weaken the capacity to act ethically.
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Instead of appreciating and nurturing human freedom, it is effectively sup-
pressed or channelled to fulfil corporate objectives. Employees are conceived
not as free, but as self-interested agents who must be induced — rewarded or
punished — in order to ensure that self-interest is funnelled in desired direc-
tions. In academic circles, this thinking is distilled in agency theory.”” From an
agency theory perspective, issues of governance and ethics are couched within,
and preoccupied with, the question of how to incentivize self-interested, oppor-
tunistic managers and employees so that their behaviour becomes more closely
aligned with those of shareholders. The pursuit of this alignment extends to
compliance with the principles and standards contained in codes of ethics that
all employees are ‘expected to follow’.”®

A corporate culture dominated by agency thinking, Kulik argues, is one in
which ‘employees tend to explain their behaviour as controlled by governance
mechanisms’ in a way that effectively denies personal responsibility for their
behaviour.” In Foucauldian terms, agency thinking assumes a sovereign view
of power in which one party, in the form of shareholders, strives to ensure that
it is in the self-interest of employees to respect their ownership and increase the
value of their holdings. The challenge of governance, from this perspective, is
to induce managers and other employees — for example, by using share options
and bonuses or threatening disciplinary action — to be compliant. Roberts
notes how the assumptions of agency theory ‘have been read onto corporate
governance, and informed its reform in recent decades; they have resulted in
what are now an almost universal set of techniques and practices designed to
control the conduct of executives both within the corporation and externally’.3°
Roberts concludes that the remedies favoured by proponents of agency theory
to resolve corporate misdemeanour are ‘better seen not as the solution but as
the source of the governance problem’. Policy guided by agency theory has, if
anything, contributed to an elaboration of self-interested opportunism, not to
its reversal let alone its demise.®!

The Foucauldian critique of conventional wisdom, as distilled in agency
theory, is based upon the understanding that human nature is not inherently
‘good’ (altruistic) or ‘bad’ (self-interested) but instead is indeterminate or
open. As we have seen, Foucault retains an emphasis upon the importance
of freedom informed by reflection as a basis for distinguishing conduct that is
informed by ‘ethical work’ from conduct that simply conforms to a culturally or
organizationally favoured set of norms or values. Importantly, the Foucauldian
concept of governmentality places the exercise of freedom articulated in ethical
work within relations of power that take the form of ‘political rule and economic
exploitation’. In other words, ‘governmentality’ points to, and insists upon,
the irrevocable and irreversible freedom of the human condition while also
acknowledging its framing and articulation in social relations.

At Enron, an individualized model of human nature became the basis for
staff recruitment and reward and also provided the criteria for monitoring and
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evaluating executives and other employees. It is a model that promotes, preys
upon, and reinforces ‘a narcissistic preoccupation with how the self is seen and
judged’ 8>3 Individual visibility and personal judgement were geared directly
to pumping up the stock price. Techniques of corporate governance, including
the establishment of an ethical culture, were primarily responsive to this priority.
These applications of agency theory institutionalized a self-interested model of
human nature as they spawned a particular, individualized, type of ‘governable
person’.3* The ‘rank-and-yank’ system of performance review, in particular,
served to assuage any lingering doubts about the sovereignty of the selves to
whom it was applied and to dispel any enduring suspicions of the fabricated
nature of their apparent solidity. To put it in personal terms once more: your
sense of self is confirmed by striving to meet performance standards that,
at the same time, you conceive to be imposed upon yourself and for which,
therefore, you bear no responsibility. Still, your complicity is not invulnerable
to disruption. Your sense of sovereignty as a successful individual may be
challenged as well as affirmed by your ‘performance’.

At Enron, traders were as successful as their last deal. Water-walking ‘A’s
could become shipwrecked ‘C’s, as painfully illustrated by Jeffrey Skilling’s fall
from grace as the celebrated CEO became Prisoner 29296-179 with a release
date of 21 February 2028. It is at moments of disappointment, or failure of
expectations, that the precariousness and vulnerability of sovereignty can be
glimpsed, and also when a moment of openness to, and responsibility for, one’s
actions may be fleetingly experienced.®> When ‘top performers’ discover that
they are subject to intense pressures and closer scrutiny, a narcissistic response
is to insist that ‘being the best deserves better’, where ‘better’ means the pursuit
of unfettered self-absorption. Self-absorption requires the opportunity to exer-
cise power invested in an elevated and privileged position that seems to make
real the fantasy of being a sovereign individual. Convinced that the mirror
of performance measurement objectively demonstrates human superiority, the
successful holders of these positions become ‘scornful of the abilities of others
and punishing of any expression of difference or dissent’.3¢ An illustration is
the response of Ken Lay, then CEO and Chairman of Enron, to some account-
ing issues that puzzled Sherron Watkins (who subsequently blew the whistle
on fraudulent activity at Enron). Outraged by her impudence in voicing her
concerns, Lay demanded to know how she might be fired.” Sensitive to such
(ab)uses of position, many subordinates will be fearful, and become sycophan-
tic, thereby reinforcing the imperious, self-interested behaviour exemplified by
Lay and emulated by his fellow executives Skilling and Fastow. Where there
is domination, manifest in the absence of downward accountability, not only is
narcissistic behaviour indulged but there is also no effective channel for employ-
ees to challenge executives. Speaking (their sense of) truth to power is silenced
irrespective of what may be written about ‘speaking up’ in the corporate code of
ethics.
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Conclusion
|

Conventional wisdom presumes that moral qualities, such as honesty or sin-
cerity, can be established or instilled by clearly presenting key elements of
a normative order which stakeholders in this order, notably employees, are
urged to enact. These elements are condensed in values statements and elab-
orated in codes of ethics. Critics who question their effectiveness argue that
reliance upon codes overlooks, or at least marginalizes, the significance of
human beings’ capacity to interpret communications in the light of their own,
diverse frames of reference, which may include the understanding that, in the
pursuit of more pressing priorities, minimal attention is to be paid to their
prescriptions.

To its author or advocate, a values statement may sound reasonable, even
impressive, and entirely justifiable. The assumption is that employees share a
common culture and will readily comply with it. Yet, a values statement or code
of conduct may be interpreted by some stakeholders as an irrelevant or unwel-
come imposition or as mere window-dressing. The process of interpretation is
critical, and it is framed within relations of power that condition which inter-
pretations are available and compelling. So, for example, if values statements
or codes are interpreted in ways that doubt their relevance or discredit their
authority, then their impact is likely to be marginal, and their introduction may
well contribute to cynicism and demoralization.

A related and even more penetrating challenge to the claims of ethical codes
and programmes comes from critics who argue that they can undermine the
capacity to act ethically. The suggestion is that compliance may become a
substitute for deliberation over the ethical contribution of such codes and/or
the merit of complying ‘automatically’ with their prescriptions. This challenge
arises from the understanding that acting ethically is ultimately a matter of
recognizing and nurturing a capacity and preparedness to take responsibility,
and that ethical action is not equivalent to complying with, or deferring to, the
authority of values statements or codes.

To elucidate this insight, we engaged Michel Foucault’s reflections upon
human beings as ‘ethical subjects’. The capacity to become responsible, person-
ally and collectively, for particular forms of social closure or normative order,
which includes the closure commended by codes of ethics, is ascribed to an
openness and freedom that is a distinctive feature of the human condition. From
this perspective, values statements and ethics codes, with which employees are
expected to comply, are seen to do little to develop and strengthen the (moral)
capacity to take personal responsibility for one’s conduct. Instead, these state-
ments and codes are seen to invite employees to believe that they have fulfilled
their responsibilities by complying with the codes’ requirements. When per-
sonal responsibility is accepted, then the claim that one was simply ‘following
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orders’ by complying with the statement or the code is not credible, and so
loses legitimacy as a defence.®® Such defences are seen to lend a spurious
justification to a disinclination to reflect upon the ethics of conduct. They also
demonstrate how the corporate requirement to adhere to ethical codes and pro-
grammes gives little encouragement to (1) take personal responsibility for the
decision to comply with, or transgress the code; or (2) reflect critically upon the
belief that compliance is equivalent to fulfilling such responsibility. Instead of
nurturing human freedom and responsibility, the introduction of codes is seen
to risk displacing it.

Conventional wisdom is challenged by doubting its presumption that ethical
conduct is enacted and strengthened when the norms and values of corporate
culture are prescribed and absorbed. Conventional wisdom takes no account of
whether pressures for compliance weaken or heighten moral sensibility and the
capacity for making ethical judgements. Its concerns are limited to the question
of whether members of staff adhere to, or manage the impression of complying
with, the codes of ethics, and not whether their capacity to make judgements
or take personal responsibility is enhanced or impeded. From a Foucauldian
standpoint, by contrast, there is a concern that efforts to strengthen ethical
culture run the risk of increasing the ethical deficit and/or sense of moral
decay that such codes ostensibly are intended to remedy. If members of an
organization are resistant to unethical pressures, then the introduction of codes
and programmes is largely irrelevant but, over time, the codes may have a
corrosive influence if compliance with them becomes a substitute for such
resistance. If, on the other hand, this resistance is weak or absent, then the most
significant effect of such codes and programmes, whether intended or not, will
be to mask the institutionalized deficit in ethical conduct and/or to further fuel
skepticism and incredulity about ‘business ethics’. To be clear, this assessment
does not imply that interventions to improve ethical conduct are necessarily
pointless or counterproductive.®® Rather, the intent is to raise the issue of how
such interventions are received. Does the promotion of ‘ethical culture’ through
values statements and codes of ethics encourage moral sensibility and enhance
the capacity to take personal responsibility? Or does it disregard and weaken
this capacity?

In this chapter, we have cast some doubt upon the claims, potency, and
effects of values statements, codes, and ethics programmes that are intended
to strengthen ethical conduct. Among the more significant and perverse effects
of such interventions may be the masking of a corrosion of moral propriety, a
degradation of moral imagination, and a dimming awareness of morally dubious
forms of conduct that, in the era of neoliberalism, have become commonplace
and normalized. Instead of conceiving of ‘ethical culture’ as an instrument for
facilitating ‘business ethics’, a shift of focus to ‘ethics in business’ attends
to processes of self-formation within social relations, including those of busi-
ness, as a basis for developing conduct that is more actively and reflexively
ethical.
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It is when other priorities and pressures — to meet targets, earn bonuses, or
gain promotion — compete with the values and principles set out in codes of
ethics (e.g. openness, honesty, sincerity) that ‘business ethics’ can, in practice,
be more relevant for conveying an impression of probity than for developing an
‘ethical culture’. The example of Enron was given to illustrate this argument.
Enron presented the appearance of a highly reputable company whose commit-
ment to probity was broadcast by its values statement and detailed in its sixty-
four-page code of ethics. This appearance was carefully managed even though
Enron’s business model and methods — particularly its financial engineering —
were exceptional outside of the financial sector whose trading culture Enron
sought to emulate. More typical is the culture of secrecy, rivalry, fear, and worse
that pervades the contemporary corporate landscape and which is by no means
restricted to companies, like Enron, whose excesses proved to be undisguisable.
As Trevino and Nelson note, managers as well as non-managerial employees:

have repeatedly reported their own cynicism — the pressure they feel to
compromise their personal ethical standards on the job — and they’re even
more cynical about their peers’ ethics than their own. They blame business’s
preoccupation with gain, the lack of reinforcement of ethical behaviour,
competition, the existence of generally unaccepted ethical practices in cer-
tain industries, a sense that only results are important to superiors, and the
ineffective enforcement of ethical codes.”

To this list of articles of blame may be added values statements, codes of
ethics and associated efforts to develop ‘ethical culture’. In Enron’s case, the
compromising of ethical judgements in the service of ‘business’s preoccupa-
tion with gain [and] a sense that only results are important to superiors’was
intensified by the source of its recruits (business schools), its selection proce-
dures (to identify candidates with an appetite for aggressive risk-taking) and
its methods of performance evaluation and reward.”! Enron was, arguably, a
modern corporation with a ‘normal’ corporate culture in which a narcissistic
reluctance to take personal responsibility, concealed by its values statement and
codes of ethics, was writ large and reached its logical conclusion.
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Enron narrative

HUGH WILLMOTT

We’re taking on the entrenched monopolies. In every business we’ve been
in, we’re the good guys. .. We’re bringing the benefits of choice and free
markets to the world.!

I don’t think Enron is that unusual. After all, we have a chief executive
class which act like dictators of small Latin American countries.?

Introduction

96

No business scandal has precipitated greater interest in the ethics of busi-
ness than the spectacular rise and precipitous fall of Enron. Enron was widely
acclaimed as a highly reputable, model company. It enjoyed the confidence
of the banks and credit rating agencies as well as top-flight law and account-
ing firms. Celebrated by consultants and business school academics, Enron
was praised for blazing a trail that other, less innovative and progressive firms
were urged to follow. Companies aspiring to receive equivalent plaudits were
entreated to emulate and outshine Enron, including its reputation for philan-
thropy. Following its collapse in 2001, many Enron executives were convicted of
tax and securities fraud, insider dealing, money laundering, and other offences.
Nonetheless, Enron continues to have its admirers and defenders.

Confidence in Enron was most clearly signalled by its appeal to seasoned
investors. At its peak, Enron stock reached $90 with a market capitalization
of $60 billion, and the company was estimated to be the seventh largest in the
US based on revenue. Enron was a flagship of modern business practice — in
its aggressive pursuit of shareholder value, in the performance-driven design
of its remuneration systems and packages, and in its asset-lite strategic use of
financial engineering.* Not surprisingly, then, it is the Enron story, rather than
other scandal-mired failures, such as Worldcom, Tyco, and Global Crossing,
that has been retold as a film/documentary (The Smartest Guys in the Room) and
a play/musical (Enron).> The central themes of the story continue to resonate
a decade later as Enron’s business methods and excesses parallel those that
contributed to the global financial meltdown of 2008 and its aftermath. The
flashlight of Enron illuminates the workings of contemporary, financialized
business practices including the antipathy of business to, and its subversion
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of, regulatory agencies, its use of ‘creative’ and deceptive accounting and
financial engineering to hide debt, its manipulation of prices, and its extensive
tax avoidance and/or evasion.

A potted history

Some key actors

Based in Houston, Texas, Enron was formed in 1985 from a merger of a natural
gas company and a pipeline company. The merger left the company massively
in debt. To address this problem, Enron’s Chief Executive Officer (CEO), Ken
Lay, who held an economics PhD, hired top-tier consultants McKinsey & Co to
advise on how the company might innovate to improve its profitability and cash
flow. McKinsey sent Jeffrey Skilling, who had received an MBA from Harvard
Business School, worked in banking and risk management, and had become
one of McKinsey’s youngest ever partners.

Skilling proposed that Enron could take advantage of deregulation by diver-
sifying from its established business of providing physical plant (e.g. pipelines)
to become a leading trader in energy. Skilling’s vision involved creating a ‘gas
bank’ where, acting as an intermediary, Enron would guarantee a price for sup-
pliers and consumers while charging them fees and, in effect, making money
by gambling on price differences and changes which, as a dominant player, it
would also be in a position to influence. Impressed by Skilling’s vision, Lay
hired him in 1990 to head up a new division (Enron Finance Corporation) and
in 1991 Skilling became Chairman of Enron Gas Services. This arm of Enron’s
operations came to dominate natural gas contracts, and the company used its
market power to generate super-profits. Evangelists of market deregulation (to
build monopoly power in markets) and the pursuit of shareholder value (to make
personal fortunes), Skilling and Lay persuaded the wider financial community
of banks, analysts, and rating agencies that the trading model developed by
Enron could be applied to other markets — notably, electricity. This required
the deregulation of the electricity industry for which he and Lay lobbied very
hard and successfully. Skilling rose to become CEO of Enron in February 2001
when Lay became its Chairman.

Key to Enron’s success as an energy trader was its lobbying of the Securities
and Exchange Commission (SEC) to permit its use of mark-to-market account-
ing, something that had not previously been allowed outside of the financial
sector. This accounting method enabled Enron to book future earnings arising
from long-term contracts based upon its assessment of expected revenues and
costs, and then to report annually gains or losses on contracts against expecta-
tions as these occurred.® The use of this accounting method presented an oppor-
tunity to inflate expected revenues by underestimating the future purchase price
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of energy in a way that made current earnings look very positive; and it also
made possible the offsetting of future unrealized earnings associated with such
underestimations by making even bigger deals with higher expected revenues.
In 1997, Skilling became Chief Operating Officer, and number two to Lay.

As Enron developed its trading activities, in 1990 Skilling recruited Andrew
Fastow, another MBA holder with a banking and risk management background.
Fastow had been working at Continental bank on complex, asset-backed secu-
rities deals.” He was the conduit, if not the architect, of many of Enron’s most
‘innovative’ (or dubious and/or illegal) financing methods (e.g. the creation of
numerous special purpose entities [SPEs] and the associated use of ‘pre-pays’,
discussed below).® At the heart of Enron’s business strategy, masterminded by
Skilling and facilitated by Fastow, was an ‘asset-lite’ philosophy based upon
securitization. In 1998, Fastow became Enron’s Chief Financial Officer.

Enron’s asset-lite business strategy

Securitizing assets by using SPEs, which lies at the heart of the financialization
of business, enables companies to remove assets and associated risk from their
balance sheets and create an income stream against which further loans for busi-
ness expansion can be issued. Such ‘structured’ financial instruments, famously
described by Warren Buffet as ‘financial weapons of mass destruction’, were
at the heart of Enron’s turbo-driven expansion and meteoric share-price move-
ment as well as at the centre of the financial meltdown of 2008.%10 In effect,
securitization transforms the risks of retaining assets, the value of which is
volatile and ties up capital, by converting them into securities. This enables the
future revenues deriving from assets to be made available immediately, thereby
releasing funds for further investment and repeated securitization.

The principal appeal of securitization to executives and investors is its turbo-
charging of growth and boosting of the stock price. However, it also increases
vulnerability to a downturn as it reduces the scope for retrenchment by selling
assets or by restructuring debt. When pursuing an asset-lite strategy, day-to-
day operations are financed either through earnings and/or by securitizing
further assets, including any income streams arising from earlier securitization.
This strategy is sustainable so long as the assets (e.g. contracts) that back the
securities maintain their value and, relatedly, as long as the company retains its
investment grade status either by minimizing its debts or, in Enron’s case, by
hiding these debts by using SPEs and other dodges, such as pre-pays (discussed
later). Operating difficulties arise if trading conditions deteriorate and/or there
is a restatement of the value of the company’s assets, which reduces the stock
price and/or downgrades its credit rating. Such a downgrade places downward
pressure on the stock price which can trigger demands for debt repayment. If
repayments cannot be met from earnings, from further securitization, or by
obtaining loans, the company enters a vortex of decline ending in illiquidity
and insolvency.
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Rise and fall
|

In 1997, Enron was identified by Fortune magazine in its Most Admired Com-
panies survey and the company had previously been the subject of glowing
Harvard Business School case studies.!! The same year, Lay was named one of
the top twenty-five managers of the year by Business Week. In 2000, Harvard
business guru Gary Hamel published Leading the Revolution in which Enron
is unequivocally praised for its innovations. Enron had all its ‘best practice’
boxes — corporate social responsibility, business ethics tools, and philanthropy —
carefully ticked. In 2000, Chief Executive magazine included Enron among its
five top corporate boards. Only a few months prior to the company’s collapse,
Fortune magazine named Enron the most innovative company for the sixth
consecutive year.

External observers of Enron (e.g. academics, investment analysts) admired
the company for the quality of its management, its products and services, its
pool of employee talent, and its capacity to be continuously innovative. Enron’s
board of directors was populated by experienced and well-regarded members.
As with so many aspects of Enron’s activities and associations, including its
appointment of Arthur Andersen as its auditors, their credentials were above
reproach. Enron was also popular from a societal point of view. Ken Lay enjoyed
a local and national reputation as philanthropist who ‘contributed generously
to a number of charities and politicians’ campaigns with personal and Enron
funds. .. [and] one could conclude that Enron had built up a considerable
amount of reputational capital — with politicians, minorities, local business
people, charities, academia, investors, and the local business press’.12 The
public face of Enron was flawless.

By 1997, Enron had become the largest US wholesale buyer and seller of nat-
ural gas and electricity. From this point, Skilling promoted the vision of Enron
as company with a ‘core competence’ in trading. Central to Skilling’s vision
was the claim that expertise developed in trading gas and electricity could be
applied to contracts in other areas — such as coal, paper, steel, water, broadband,
and even weather. In the next three years, revenues increased very rapidly as
Enron continued its asset-lite strategy by using SPEs to move assets off its
balance sheet. Between 1996 and 2000, the reported increase in revenues was
from $13.3 billion to $100.8 billion, a rise of 750 per cent. Unprecedented in
any industry, this performance made Enron the darling of Wall Street. Enron’s
stellar results raised expectations about future earnings, which its senior exec-
utives, who held substantial stock options, did nothing to dampen. Past results,
combined with a bullish assessment of future prospects, produced a speculative
fever. This was fuelled by dotcom mania that in August 2000 raised Enron’s
stock to $90 — a figure that had been calculated to imply that Enron could earn
a return on equity of 25 per cent indefinitely.'* Even during the weeks immedi-
ately preceding its demise, ‘almost every brokerage on Wall Street rated Enron
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a “strong buy””.!# Financial journalists even continued to tip Enron stock when
it fell steadily during the third quarter of 2001 and after the Wall Street Journal
in late October observed that ‘rarely have so many analysts liked a stock they
concede they know so little about’."

The opaqueness of Enron’s accounts was a condition and consequence of its
‘innovative’ business methods that were geared to pumping up the stock price,
thereby enhancing its investors’ reputation for astuteness as well as their (paper)
wealth. An unplanned consequence of Enron’s exceptional performance was the
fuelling of expectations about future earnings. Investor expectations increased
pressure to contrive creative ways of hiding liabilities and overstating revenues.
Among these was mark-to-market accounting and off-balance-sheet financing
using SPEs. It is relevant to note that these methods required the full partici-
pation of the banks and Enron’s advisors and also received board approvals. A
combination of creative accounting and financial engineering delivered huge
gains for shareholders, including Enron employees, as the specifics of their
design and operation was ‘cleverly’ hidden from investors and analysts in the
impenetrable detail of the small print of its financial statements, or was over-
looked by them so long as Enron’s stock price remained buoyant.

So gullible were investors and creditors — reputationally and financially —and
so trusting of, or dependent upon, the preservation of Enron’s success and rep-
utation, that the opacity of its accounts was widely interpreted as confirmation
of the company’s innovative strategy, novel business model, and path-breaking
trading methods, and not as a tell-tale sign of systematic deception, manipu-
lation, and evasion. And, of course, if any doubts were harboured, reassurance
was at hand: Andersen, one of the biggest and most reputable of auditing firms,
had approved Enron’s accounts.

Viewed in this light, the fall of Enron is, arguably, attributable not to a few
rotten apples among its most senior executives but, rather, to a wider busi-
ness system that engendered and endorsed Enron’s business methods and its
staffing policies. Its business methods included lobbying politicians and regula-
tors, inflating earnings by using financial engineering and creative accounting,
silencing advisors and board members, and hiding its debts. Enron staffing poli-
cies and decisions pivoted around a single, overriding consideration: would they
have an immediate, positive financial impact, irrespective of any longer-term
consequences or sustainability?

Business methods
|

Lobbying

Enron’s fortunes in the 1990s were founded upon the successful lobbying of
the SEC in 1992 to become the first non-financial company permitted to use
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mark-to-market accounting practices. Then, in 1993, its lobbying gained Enron
an exemption from regulation by the Commodity Futures Trading Commission
(CFTC). The Chairman of the CFTC, Wendy Gramm, agreed to the conces-
sion five weeks before the end of her tenure, when she then joined the Enron
board.!¢ In combination, these regulatory changes enabled the rapid expansion
of Enron’s trading activities that, so long as investor confidence held, pro-
duced exceptionally good returns, although it eventually resulted in derivatives
liabilities of $18.7 billion, which compares with Lehman Brothers’ reported
derivatives liabilities of $24.1 billion in May 2008 prior to its collapse.!”

It was during the 1980s that the CEO, Lay, developed close ties with the
Bush family and became a major fundraiser for George Bush Sr. When George
W. Bush became Texas governor in 1994, Lay became head of the Governor’s
Business Council. Lay recruited onto the Enron board members who were
closely involved with organizations to which the company had made major
charitable donations or which benefitted from Enron largesse.'® For example,
in 1993, the Enron Foundation pledged $1.5 million to the M. D. Anderson
Cancer Center in Texas and Lay personally donated $600,000 to the Center.
Two of Enron’s board members, Dr LeMaistre and Dr Mendelsohn, had served
as President of the Centre. '

From 1992 to 2001, US government agencies — the Overseas Private Invest-
ment Corporation (OPIC), Export-Import Bank, Maritime Administration, and
Trade and Development Agency — cleared Enron’s path with $3.68 billion worth
of support for twenty-five projects in numerous countries, notably India, where
privatization and deregulation, advocated by Enron, opened up highly lucrative
markets. During this period, the World Bank provided $761 million in support
for Enron-related overseas projects as well as giving the company an entrée to
developing countries to expand their energy and power sector.2” In the George
W. Bush presidency, the US Trade Representative, Robert Zoellick, was an
Enron employee. A former Secretary of the Army, Tom White, was the head
of Enron Energy Services. A former Secretary of State, James A. Baker III,
was also an Enron lobbyist, as was the head of the Republican National Com-
mittee (RNC), Ed Gillespie, and his predecessor at the RNC, Mark Racicot.
Another top Enron lobbyist was Ralph Reed, a former head of the Christian
Coalition. Bush’s political guru, Karl Rove, advised Enron to hire Reed, and so
Reed got a job that paid him several hundred thousand dollars. Lay was able
to attend White House lunches and private meetings with the Vice-President,
Dick Cheney, during the formation of the national energy policy.

Creative accounting and financial engineering

Successful lobbying for deregulation laid the foundations for Enron’s exponen-
tial growth but the fuel for its expansion was creative accounting and financial
engineering.
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The use of mark-to-market accounting enabled Enron to make very opti-
mistic forecasts of income based upon the present value of net future cash
flows. Income from these projects could be recorded in advance of their oper-
ation, thereby increasing earnings. An early example was Enron’s creative
financing of a power plant in Teesside (UK) which it part-owned. This project
was approved by a British member of parliament (MP), John Wakeham, who
subsequently joined the Enron board (in 1994) and served as a member of its
Audit Committee. Five years earlier, Wakeham was the UK Secretary of State
for Energy. By acting as its own general contractor, Enron booked as much as
$100 million in revenue while the Teesside plant was still being built. Enron
also paid its managers a bonus of 3 per cent of the value of deals when they
were struck, a policy that did little to discourage the deal makers’ inflation of
their projected returns.?! A related method of boosting earnings was ‘pre-pays’,
where Enron received a large sum in advance to deliver energy products over a
number of years.??

SPEs, of which Enron eventually had over 3,000, were initially designed
to fund the purchase of forward contracts with gas producers to supply gas
to utilities. Energy contracts were pooled and securitized through bonds sold
to investors. From the mid-1990s, SPEs were increasingly used to overstate
equity and earnings by concealing debt. In February 1999, members of the
Audit Committee (a sub-committee of the board) were explicitly told that
Enron was using accounting practices which ‘push limits’ and were ‘at the
edge’ of acceptable practice; and on three occasions in 1999 and 2000 the
board approved the setting-up by Fastow, the CFO, of SPEs, but also of a
pseudo company called LIM, ‘to do business with Enron for the sole purpose
of improving Enron’s financial statements’.?> By October 2000, Enron had
$60 billion in assets. Of these, almost half were lodged in SPEs owned by
unconsolidated affiliates.*

The most notorious of the SPEs were Whitewing, JEDI, Chewco, LIM (1
and 2), and the Raptors. (As an aside, it later emerged that Andersen was paid
$5.2 million for advice in setting up the Chewco and LIM SPEs.)?>* The JEDI
and Chewco SPEs alone served to inflate Enron’s profits in 1997 by 75 per
cent.?% But, to repeat, these SPEs were not hidden from the board members and
some reference to them was generally made in the small print of the annual
financial statements signed off by Andersen. According to the assessment of
the Senate Committee of investigation, the board ‘knew of them and took no
action to prevent Enron using them. The board was briefed on the purpose and
nature of the Whitewing, LJM, and Raptor transactions, explicitly approved
them, and received updates on their operations.?’” Enron’s extensive off-the-
books activity was not only well-known to the board, but was made possible
by board resolutions authorizing new unconsolidated entities, Enron preferred
shares, and Enron stock collateral that was featured in many of the off-the-
books deals’.?® Instead of scrutinizing and challenging the SPEs, the board
‘routinely relied upon Enron management and Andersen representations with
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little or no effort to verify the information provided, that readily approved new
business ventures and complex transactions, and that exercised weak oversight
of company operations’.?’

In general, the SPEs devised by Fastow’s team, who were solicited and
advised by bankers, lawyers, and accountants, served to circumvent accounting
conventions and, in certain cases (e.g. the Raptors), relied upon the illegal
use of Enron stock and guarantees to hedge against the downside risk of its
investments. Fastow’s LIJM deals were supported by CEO Lay and seconded
by the Chairman of the Audit Committee at a meeting of the board and later
disclosed in the small print of the 2000 annual report.® Their effect was to
boost the flow of funds which, in the case of LIM, was recorded as $2 billion
with $200 million in earnings.’! Not only did the board approve a code of
conduct waiver for Fastow, knowing that the LJM partnerships were with Enron
and were designed to improve the company’s financial statements, but it also
failed to ‘ensure the LJM transactions and Mr Fastow’s compensation were fair
to Enron . . . [and] to monitor Mr Fastow’s LIM-related compensation.3> The
result was that the LIM partnerships realized hundreds of millions of dollars at
Enron’s expense’.>* Again, these figures were reported to the board but were
accepted without challenge.

The shady and even illegal design of the SPEs from 1999 onwards might
have been exposed by Enron’s internal audit department, had Fastow not out-
sourced this function to Enron’s external auditors, Andersen.* In 2000, Ander-
sen earned $27 million in consulting fees from Enron, including its provision
of the internal audit function, in addition to $25 million in audit fees.?> As
Sherron Watkins later observed, ‘junior auditors at Andersen were not going to
challenge deals that senior Andersen auditors and senior Andersen executives
had approved’.3® Staff at the Houston office of Andersen had every reason to
ignore or suppress any concerns about Enron’s business methods and financial
engineering. And, indeed, the Houston office ‘was permitted to overrule criti-
cal reviews of Enron’s accounting decisions by Andersen’s practice partner in
Chicago.”’

Enron’s lawyers, as well as its bankers (e.g. Citigroup, JP Morgan Chase,
Merrill Lynch) and auditors, enabled and approved Enron’s business methods,
including the construction of SPEs.?® The complicity of the banks in the use of
financial instruments was critical in stoking and satisfying market expectations,
as was the role of credit rating agencies in awarding Enron a top investment
grade status. The complicit role played by the banks is highlighted by the
testimony of Robert Roach, the Chief Investigator in the Senate’s inquiry into
the role of financial institutions in Enron’s collapse:

The evidence indicates that Enron would not have been able to engage in the
extent of the accounting deceptions that it did, involving billions of dollars,
were it not for the active participation of major financial institutions willing
to go along with and even expand upon Enron’s activities. The evidence also
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indicates that some of these financial institutions knowingly allowed investors
to rely on Enron financial statements that they knew or should have known
were misleading.>

Some of the more notorious SPEs involved Enron employees, notably
Fastow. These SPEs were effectively loans provided by financial institutions
that enabled Enron to hedge against falls in its investments and/or to trade and
service its debt. LIM 1 and 2, for example, were funded by equity of around
$400 million from JP Morgan Chase, Citigroup, Credit Suisse, First Boston,
and Wachovia banks, and also by Merrill Lynch who marketed the offering.
The SPE arrangements were financially highly rewarding to Fastow who
received upwards of $30 million.** This aspect of the LIM (1 and 2) deals was
not disclosed to the board but, equally, its members asked no questions about
Fastow’s financial interest in the SPEs.*! Meanwhile, the new ventures trailed in
Skilling’s grandiose vision — into broadband, for example — were slow to mate-
rialize, were aborted, or rapidly lost significant sums of money.*? By the late
1990s, other companies (e.g. Dynegy, Duke Energy, El Paso, and Williams),
eyeing the super-profits made by Enron in energy trading, were entering
Enron’s markets and squeezing its margins. Simply to maintain its earnings
expectations, Enron increased its leverage and the riskiness of its transactions.

The chief limitation of some key SPEs — such as LJM (1 and 2) and Rap-
tors, was that Enron would begin to default on its obligations to them if the
stock price weakened substantially. This happened from mid-2000 to mid-2001
when Enron’s stock fell by over 30 per cent, as increasingly desperate efforts
were made to reverse this fall, which had dire consequences for the many
Enron employees who had bought company shares or who had pensions that
depended upon their performance. Deals, especially in the finance division,
were being made at a rapid pace with the primary, or perhaps sole, aim of book-
ing income immediately. An employee described the period as: ‘Good deal vs.
bad deal? Didn’t matter. If it had a positive net present value (NPV) it could
get done. Sometimes positive NPV didn’t even matter in the name of strategic
significance’.*> However, the economic slowdown that followed the bursting of
the dotcom bubble had depressed energy prices, which reduced opportunities
to make large trading gains associated with volatility that had existed during the
electricity crisis in California in the last quarter of 2000.** All that mattered to
Enron’s traders, however, was doing deals that could be shown to increase the
NPV of the company. And, indeed, they were highly successful at this as trad-
ing operations were up by $2.9 billion during the first eight months of 2001.%
Evidence of Enron’s profitable trading is provided by the bonuses paid to its
traders in the days between the company’s downgrading to ‘junk’ status and its
bankruptcy. It paid a total of $55 million in ‘retention bonuses’ to a handful of
energy traders. John Lavorota received $5 million and John Arnold received $8
million ‘in exchange for agreeing to stay at the firm just three months longer

(and for agreeing to keep quiet about what they knew)’.*®
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In August 2001, Skilling resigned unexpectedly, prompting negative specula-
tion about the reliability of Enron’s financial statements and further depressing
the stock price. The following day, Sherron Watkins, an internal whistle-
blower, wrote anonymously to Lay, expressing concern that a worsening trading
environment and associated falls in the stock price would be the consequence
of exposing the extent and nature of Enron’s off-balance-sheet financing, and
trigger repayments occasioned by these falls. When her concerns, subsequently
expressed personally, received no satisfactory response, Watkins communicated
them to a partner at Andersen where she had worked prior to joining Enron.
Watkins’s actions resulted in Andersen producing a restatement of Enron’s
earnings and liabilities over several years.

On 16 October 2001 Enron announced a third-quarter loss of $618 million
and a correction of $979 million for the period 1997-2000.47 Over the follow-
ing days and weeks, further bad news and financial restatements were posted.
There was a reduction of $1.2 billion in shareholder equity relating to LIM 2
and Fastow’s compensation for managing the LJM partnership was disclosed —
with predictable consequences. Enron’s stock price continued to dive, falling
heavily on the day that Fastow’s involvement was revealed and again during
the days prior to the announcement of an SEC ‘informal enquiry’ into the
company. In response to the weakened stock price, the credit rating agencies
recalibrated Enron’s status, eventually reducing it to below investment level
so that the repayment of large amounts of debts was automatically triggered
that the company could not finance. The company’s earnings were insufficient
to cover the repayments, and its credit rating made it impossible to undertake
further securitization or to obtain bank loans. Enron’s asset-lite strategy, which
had come to rely increasingly upon shadowy and illegal forms of financial
engineering, could not be sustained. On 29 October, Enron sought $1-2 billion
in additional financing from banks, which they refused, prompting the rating
agencies eventually to lower Enron’s credit rating to marginally better than
‘junk’. During October and November, Lay attempted to call in favours from
his earlier philanthropy and political bank-rolling. Lay ‘called Treasury Secre-
tary Paul O’Neill, Commerce Secretary Don Evans, Federal Reserve Chairman
Alan Greenspan, and Robert McTeer, president of the Dallas Federal Reserve.
Enron President Greg Whalley made several calls to Peter Fisher, the under-
secretary of Domestic Finance . . . But none of these men would agree to help
Enron’.*8

Over the following weeks, as Enron desperately sought a buyer, confidence
completely evaporated, liquidity dried up and the company was unable to con-
tinue trading and filed for bankruptcy on 2 December 2001. The paradox was
that until the very eve of its declaration of bankruptcy, Enron was trading highly
profitably, making $1 billion trading natural gas derivatives alone in 2001.%
What sunk the company was the web of deception that had concealed $25 bil-
lion in debt, of which at least $8 billion was in pre-pays (JP Morgan Chase $3.7
billion and Citigroup $4.8 billion) — a deception that secured the company’s
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investment grade rating — a rating that was radically downgraded when it was
no longer possible to conceal the debt.*°

Enron’s growth was propelled by incentivizing profitable innovation with
minimal regard to risk, an approach facilitated by operations that were highly
segmented: ‘very few understood the big picture . . . That segmentation allowed
us to get work done very quickly, but it isolated that institutional knowl-
edge into the hands of very few people’’' This segmentation extended to
the relationship between board members and senior executives, in which
management entirely escaped challenge and scrutiny by the board of direc-
tors and its Audit Committee.> For example, the two annual reviews of the
key LIM transactions, considered below, conducted in February 2000 and
February 2001, ‘were superficial and relied entirely on management repre-
sentations, with no supporting documentation or independent inquiry into
facts’.%3

Yet, the Audit Committee comprised highly qualified and experienced per-
sons including Dr Robert Jaedicke, a retired professor of accounting and former
dean of Stanford Business School; Paulo Pereira, a former president and CEO
of the State Bank of Rio de Janeiro; John Mendelsohn, a president of the Uni-
versity of Texas’s M D Anderson Cancer Center; Wendy Gramm, a former
Chairman of CFTC; and John Wakeham, who had formal accounting training
and professional experience and had also been Secretary of State for Energy
in the UK.>* Despite their impressive credentials, the members of the Audit
Committee took no close interest in the design of Enron’s SPEs and the risks
to which the company was exposed by their use.

Meetings of the Audit Committee were brief and covered huge amounts of
ground.>® The Senate Report into the Enron collapse found that the board of
directors ‘chose to ignore’ numerous ‘indicators of practices which included
high-risk accounting, inappropriate conflict of interest transactions, extensive
off-the-books activities, and excessive executive compensation’.’® Their
minimal scrutiny of reports prepared by the auditors and the representations
made by management was probably not simply a function of the volume
of business placed before them. Their preparedness to deal with complex
items of business in a perfunctory manner may also have been lubricated
by substantial payments and gifts made by Enron to board members for
consultancy services or donated to their institutions (e.g. a hospital and a
university).’” According to the Senate Report on the role of the board in the
Enron collapse, the compensation of $350,000 received for acting as board
members was ‘significantly above the norm and much of the compensation was
in the form of stock options which enable board members to benefit from stock
rises without risking any investment loss’.® For example, John Wakeham
received an annual salary of £80,000 as a non-executive board member.*® In
2000, Enron paid John Urquart, another Enron board member, $494,000 for
consultancy services. The Chairman of the Audit Committee, Robert Jaedicke,
‘made nearly $1 million from Enron stock’.%
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Staffing

Enron recruited the ‘brightest and the best’ who would otherwise have been
hired by banks, law firms, or consultancies. To become a trader at Enron,
applicants had to survive a gruelling recruitment procedure, in which those
who reached the second round were interviewed for fifty minutes by eight
different interviewers, with only a single ten-minute break. In Fusaro and
Miller’s account of the recruitment process, candidates ‘had to demonstrate
that they could maintain high levels of work intensity over an extended period
of time’.! They also note how the Enron work environment shared many of the
characteristics of a top law firm, ‘typically filled with brilliant young associates
willing to do whatever it takes to make partner’.%?

The prizes for Enron recruits were considerable — $20,000 golden hellos,
$80,000 starting salaries, and initial annual bonuses of up to 100 per cent,
which subsequently became limitless.%> There were additional perks for high
performers, which included visits to strip clubs ‘where they charged their
$575 bottles of champagne and their prostitution expenses to Enron credit
cards’.% Ken Rice, while head of Enron Broadband Services, bought two high-
end motorcycles, Confederate Hellcats, each costing more than $25,000, to
decorate his office.

To keep key staff on their toes, Enron operated a performance review process
that, in principle, was based on the company’s values of respect, integrity,
communication, and excellence. In practice, ‘excellence’ was prioritized and
measured exclusively in terms of contribution to earnings. There was no limit
to ‘merit’-based bonuses. Employees were ranked twice per year on a scale of
one to five using ten criteria and then divided into three groups. ‘As’, described
as ‘water walkers’, were given large rewards but were then tasked with even
more challenging assignments and targets.%> The ‘Bs’ were encouraged to do
better. And the ‘Cs’, known as ‘losers’, ‘damaged goods’, or ‘shipwrecks’,
were given six months to become ‘Bs’, or be fired.

Enron employees referred to this system as ‘rank-and-yank’. In practice,
the short period between reviews meant that substantial improvement was
unlikely. ‘Bs’ feared that they would become ‘Cs’ as a consequence of the
arrival of smart replacements for the ‘Cs’; and the ‘As’, who were responsible
for the most challenging work, could not be confident of retaining their posi-
tion. As Thomas describes the situation, ‘fierce internal competition prevailed
and immediate gratification was prized above long-term potential. Paranoia
flourished. . . Secrecy became the order of the day for many of the company’s
trading contracts, as well as its disclosures’.”-%8

Incentives and promotions were linked to a single dominant value: demon-
strated commitment to maximizing shareholder value, including of course the
value received by executives who held stock options. Most staff would not
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know or might not care if what they were doing was illegal, rather than sim-
ply loyal, expedient, and/or entrepreneurial. There was every incentive not to
raise questions that might be damaging for stock price performance. Enron
pressured some of the largest banks to invest in its businesses by making huge
(and lucrative) loans disguised as commodity transactions (pre-pays), or risk
the loss of these and other substantial revenue streams by becoming ex-clients
and ex-advisors. Enron executives reportedly arranged for investment analysts
to be fired if they dared give the company negative ratings. In the film Enron:
The Smartest Guys in the Room, there is an interview with an analyst who
was fired from Merrill Lynch for refusing to bow to pressure from Enron
executives to place a ‘strong buy’ rating on its stock. Once the analyst was
removed, Merrill Lynch was rewarded with $50 million in investment banking
business.

Only later was it discovered that Enron’s top executives had been cashing
in their lucrative stock options while simultaneously reassuring investors and
employees that the future of the company had never been brighter. It emerged
that a number of clandestine payments had also been made to senior executives,
notably to Fastow. In the three years prior to Enron’s bankruptcy, Lay’s stock
sales totalled more than $184 million and Skilling’s $70 million.®® That was,
of course, in addition to their salaries and bonuses. Enron executives fused
deception with corruption — and their dishonesty subsequently extended to the
shredding of incriminating documents.”®

Caught out by and/or locked into their stock ownership (on 17 October the
Enron 401(k) retirement plan was frozen), many investors — institutional as
well as individual — were badly burned.”! More generally, investors feared
that there would be other Enrons — which there were, in the shape of World-
Com and Tyco International, for example. Compounded by the impact of the
9/11 terrorist attacks that occurred in the midst of Enron’s fall from grace,
the total collapse of an apparently solid and reputable company shook public
and investor confidence in business. More specifically, it placed in question
the probity of institutions and players (e.g. banks, regulators, rating agencies,
law and accounting firms, etc) that had been complicit in perpetuating, or had
been duped by, Enron’s deception.”? Enron’s 20,000 employees lost their pen-
sions provision and medical insurance and at least 4,000 lost their jobs.”® For
employees, the average severance pay was $4,500 and $1.2 billion was lost in
retirement funds, while retirees lost $2 billion in pension funds. The reputa-
tion of Andersen, which employed 28,000 employees in the US and 85,000
worldwide, was destroyed by the Enron debacle and the firm was subsequently
convicted of the crime of obstruction of justice.”* Elements of the Andersen
business were acquired by other accounting firms and its payroll was reduced
to around 200 staff who handled the lawsuits and the orderly dissolution of
the company. Enron’s collapse also damaged the reputation of leading busi-
ness school faculty and their alumni as many of Enron’s smartest, high-flying
executives had passed through those schools.” Among their faculty, the Enron
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debacle prompted extensive hand-wringing over the presence or, rather, the
absence of ethics in management education.

The exceptional normality of Enron
-_____________________________________________________________________________|

The scale and scope of ruses and abuses at Enron may be exceptional. Yet, there
is widespread evidence, dramatically demonstrated by exposure of the conduct
of financial institutions in 2008, that the values and techniques prized within
Enron’s corporate culture, and exemplified in the use of SPEs, are symptomatic
of contemporary, financialized capitalism, as are the (in)effectiveness of reg-
ulation and the collusion of politicians, regulators, accountants, lawyers, and
bankers in facilitating its design and legitimation.”®7”

Accounts of Enron have tended to dramatize the role of a few personalities —
the key executives (Lay, Skilling, and Fastow) and also the whistleblower
(Watkins). In focusing on their ‘greed’ or heroic interventions, sight of the
bigger picture tends to become lost or blurred. A wider-angled examination
of the conditions of Enron’s rise and the circumstances of its fall reveals the
involvement of banks, regulators, and professional accountants in facilitat-
ing, orchestrating, and covering up a culture in which the (mis)use of corpo-
rate authority for purposes of personal gain, both symbolic and material, are
normalized.

Enron has been portrayed as the ‘unacceptable face of capitalism’ but it is
more credibly represented as an extreme manifestation of neoliberal corpo-
rate normality. In other companies, executives may act less recklessly than at
Enron as they recognize how growth and profitability, which rely upon exces-
sive risk-taking, financial engineering, and/or abuse of staff, are difficult to
sustain. In other companies, responsiveness to pressures to deliver shareholder
value — by engaging in forms of creative accounting and financial engineering —
may be tempered by limited opportunities to become asset-lite.”® Elsewhere,
responses to pressures of financialization have taken the form of outsourc-
ing, offshoring, and pumping value from intangibles, such as brand names —
sometimes with unanticipated and disastrous consequences, as in the case of
companies’ reliance upon contractors to undertake their drilling operations. In
other corporations, the normalized oppression associated with institutionalized
secrecy, rivalry, and fear is grudgingly accommodated where it is not positively
relished. Enron’s spectacular collapse has presented a window into this world
but, as the financial crisis of 2008 makes clear, the lessons of Enron and Long
Term Capital Management (LTCM) before it, were not learned.

Perhaps if Enron employees had been less fearful of bringing evidence of
the dubious and wilfully misleading accounting practices to the attention of the
board or its Audit Committee, remedial actions would have been taken in time to
avoid the most damaging and illegal of Enron’s multiple financial manipulations
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and accounting dodges. But, as Deakin and Konzelmann comment, the design
of the appraisal and remuneration systems at Enron made it highly unlikely
that the board ‘would receive the information it needed about the company’s
accounting practices’.” In any event, in the light of the evidence produced by
the Senate report on the role of the board at Enron, it is probable that the board,
or its Audit Committee, would have done no more than refer such concerns
to its auditors and/or lawyers, leading to the issuance of reports that provide
soothing reassurances. Prior to the emergence of an Enron employee (Watkins)
prepared to blow the whistle within the company, and then to communicate
directly with Andersen, board members had every reason to ignore or deny
any problems. Indeed, in response to the concerns expressed by Watkins, Lay
invited a Houston-based law firm, Vinson and Elkins, to investigate the issue,
despite the fact that Watkins, anticipating this course of action, had drawn the
conflict of interest to Lay’s attention. Vinson and Elkins duly delivered a report
in October which stated that Arthur Andersen approved of Enron’s accounting
procedures, and that Enron had done nothing wrong. In an interview given in
2003, Watkins was asked if she ever went to the internal auditors within Enron
to voice her concerns about the ‘creative accounting’ that she had discovered,
to which she replied: “Who knew who they were? There was no place for me to
voice my concerns, either to the internal audit function or the Audit Committee.
Remember, I was not in the accounting department. But even if I were, I think
I would have known it would have been fruitless, because I would have had
access to junior auditors who were simply not in the position to raise the flags
that would have hurt their senior auditors and account executives’.%

As the tide went out, Enron’s collapse revealed a corrupt group of execu-
tives, aided by an inattentive, complicit board of directors, who presided over
a mode of corporate governance that took the pursuit of shareholder value to
its logical and perverse conclusion. Yet, in the end, it was not the booking of
income from increasingly risky deals that was of greatest significance for the
future of the company. The deeper vulnerability lay elsewhere — in the asset-lite
strategy, the relentless pursuit of shareholder value and the widespread applica-
tion of creative accounting and financial engineering. Less obviously, Enron’s
fall exposed, for those inclined to see it, the systemic rot and/or incompetence
of a (financialized) business system — comprising bankers, regulators, politi-
cians, accountants, lawyers, and capital market intermediaries — that nurtured
Enron’s expansion by facilitating and validating the company’s business meth-
ods. Indeed, it has been suggested that ‘it was parties outside of Enron that
were most to blame: the credit rating agencies that had propped up Enron’s
credit rating and then pulled out the carpet at the end; the investors who had not
scrutinized Enron’s public filings, and the legislators and regulators who had
not only passed the rules Enron used to rationalize its dealings, but then stood
by for years while those rules distorted the dominant corporate and financial
culture so much that Enron’s dealings, which should have been reprehensible,

became permissible’.!
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Notwithstanding the Sarbanes-Oxley Act passed in response to Enron, the
parallels between the circumstances leading to Enron’s collapse and the melt-
down of financial markets eight years later are remarkable. The Enron business
model, which assumed that future earnings would conceal and eventually can-
cel mounting debts; and the financial institutions which invested in or insured
AAA-rated collateralized debt obligations (CDOs) assumed an era of uninter-
rupted growth in which the cycle of boom and bust had been managed out of
existence by sophisticated risk management models and financial instruments.

Enron, like the banks and insurance companies bailed out by governments
in 2008, is illustrative of an institutional phenomenon. Its collapse is by no
means attributable to the presence of a few ‘rotten apples’, whether of a Lay
or Madoff variety. Enron, as Roberts has so cogently put it ‘speaks not of the
failure but rather the success of corporate governance that had been progres-
sively reformed — that is, weakened — through the decade that preceded Enron’s
demise’.#? And, in the financial sector, this weakening continued as a blind eye
was turned to the parallels between ‘Enronomics’ and the use of leveraged debt
to engage in the creation and trading of exotic financial products.®® ‘Apples’,
whether good or bad, do not grow spontaneously. Their germination and ripen-
ing are products of the circumstances in which they are cultivated, nourished,
and enabled to thrive. These circumstances are constructed by lobbying for
(deregulated) conditions in which, for example, forms of creative accounting
and financial engineering become conceivable and permissible. Enron’s col-
lapse was an early warning signal of how the business system that fostered
the company’s growth and validated its reports was, and remains, rotten to
its core.

The beliefs, values, and norms ascribed to Enron culture played their part
in building trust and confidence in the company, fuelling its rapid growth, and
delivering its profitability. But the creation and operation of Enron’s business
model depended, above all, upon the regulators, bankers, credit rating agen-
cies, accountants, lawyers, politicians, academics, and others who collectively
enabled, legitimized, masked, and contrived to ignore its business methods,
including the financing of its activities. It is by no means clear that the con-
ditions that produced Enron, including the funding of political parties, the
lobbying of regulators, and the constitution and operation of company boards,
have changed significantly in their composition or modus operandi during the
intervening years. To the contrary, these years have witnessed a series of cor-
porate scandals culminating in an Enron-writ-large, global financial crisis. As
in the case of Enron, which produced much fear and loathing but prompted
little radical scrutiny of the business system, the collapse of the banks and the
socialization of their losses has not been accompanied by a radical restructur-
ing and public redirection of financial institutions. As the debts of corporations
have been socialized into sovereign debt with the associated risks of a flight
of capital from government bonds and speculative gambling against curren-
cies, the temporarily interrupted but unchecked financialization of the world
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economy leaves the global community, including the corporations that have
come to dominate its development, exposed to mounting hazards and financial
risks.
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Moral decision-making

MOLLIE PAINTER-MORLAND

Goals of this chapter

After studying this chapter you will be able to:

o understand the most prominent rationalist approaches to moral reasoning
typically employed in business ethics;

 understand the theories of moral development and its limitations;

« develop insight into rational choice theory and its limitations;

o understand the criticisms of and alternatives to rationalist approaches to
decision-making;

 understand Derrida’s notion of undecidability;

o identify some aporias in everyday business life.

Introduction

17

Those in business have many reasons to be concerned about the way moral
decisions are made. The success of business organizations depends on their
ability to generate fair profit from their goods or services. For this to happen,
employees must show up for work and labour diligently in the firm’s interest,
suppliers must keep contracts, customers must continue to believe in the value
of the goods or services they receive from the corporation and pay for them on
time, and shareholders must continue to trust in the corporation to invest their
money in its pursuits. If in any one of these respects individuals or groups stop
making decisions that are fair, honest, and trustworthy, the whole enterprise will
fail. In what we have argued thus far, we have employed a form of reasoning
that is probably the most influential in business ethics, namely consequentialist
reasoning. Consequentialists argue that it makes sense to do the right thing
because good consequences result from such decisions and behaviours. A
very important presupposition that underpins consequentialist thinking is that
people will always choose those decisions and actions that will best serve their
interests. This way of thinking about human beings is called ‘rational choice
theory’, and is used by practitioners in economics, management, philosophy,
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and psychology. Rational choice theory argues that given a choice, decision-
makers will select optimal options in the pursuit of happiness, i.e. decisions are
made based on utility.

Introducing popular approaches to moral decision-making
in business ethics

Consequentialism: utilitarianism

The main type of consequentialist thinking that we encounter in moral theory
and that is employed in business ethics is called utilitarianism. One can see
from the name of this approach that its adherents believe the right course of
action is to be determined by whatever maximizes utility, i.e. useful conse-
quences. The philosopher who is most closely associated with this approach
and did much to develop and refine it is John Stuart Mill (1806-73). Mill
refined the utilitarian theories of his teacher, Jeremy Bentham (1748-1832),
who developed what was called the ‘hedonistic calculus’. Bentham basically
argued that making moral decisions amounts to a cost—benefit calculation that
aims at maximizing the pleasure of the decision-maker. He had a special inter-
est in finding a clear, rational process for making good decisions. In the eigh-
teenth century, religious values caused a lot of conflict, and Bentham wanted
to establish clear objective grounds for resolving these disputes. In his mind,
a utilitarian approach to moral reasoning would settle disputes by means of a
set of clear-cut, rational procedures. One can, however, imagine the objections
against this theory from a moral point of view (especially among puritans) —
surely one cannot condone an approach that says that whatever is pleasurable
is right?

This is where Mill stepped up to clarify what is meant by the utilitarian
approach.! In the first place, he explained that utilitarian decisions are not
just about individualistic, hedonistic pleasure, but rather about maximizing
pleasurable outcomes for the greatest number of people in society. His definition
of the basic principle of utilitarianism, called the ‘greatest happiness principle’,
made it clear that utilitarians consider the good of others, too, and that there
are specific standards for thinking about what is considered pleasurable, and
hence good. Mill writes:

According to the ‘greatest happiness principle’. . . the ultimate, with reference
to and for the sake of which all other things are desirable, whether we are
considering our own good or that of other people, is an existence exempt
as far as possible from pain, and as rich as possible in endowments, both in
point of quantity and quality: the test of quality, and the rule for measuring it
against quantity, being the preference felt by those who in their opportunities
of experience, to which must be added their habits of self-consciousness and
self-observation, are best furnished with the means of comparison.
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We see that Mill distinguishes between quantity pleasures and quality plea-
sures, and in his writings he makes it clear that he considers certain pleasures
to be higher pleasures, and others lower pleasures. Mill argues that, while ani-
mals might be happy with the fulfilment of only their immediate needs, human
beings are not satisfied with food, drink, and sex; they require the satisfaction
of higher pleasures, such as education and culture. How one comes up with
a list of higher and lower pleasures can clearly be a great cause of dispute,
and this is why Mill argues that the determinations should be made by certain
‘competent judges’, i.e. those whose experience and habits of self-reflection
have best equipped them to make these determinations. Mill, however, can’t get
himself completely out of trouble here. Do we have to accept that the standard
for what should be worthwhile pleasures to pursue should be left in the hands
of'a few? What will happen if these few happen to be opera lovers who despise
any other kind of music, or if they insist on everyone wearing suits all year
round for all occasions, and argue that only those with advanced degrees in
mathematics should be considered ‘educated’? Would we feel comfortable with
this determination of ‘pleasure’?

Overall, the cost-benefit analysis that utilitarians employ in making deci-
sions has led to serious debate. Not only is the value of what is pleasurable to
be disputed, but, in doing a cost—benefit analysis, we have to assume that all
pains and pleasures are measurable on a single scale. Here enters the problem
of the incommensurability of goods. Can we really argue that it is an accept-
able practice to employ children in sweatshop conditions, because, overall, it
makes money for the firm and its stakeholders, gives the children some liveli-
hood, and produces cheap products for the customers? Is it right to consider
this an acceptable balance of pleasures over pains? We have to keep in mind
that utilitarians do not believe that absolutely everyone should be made happy
immediately, and this is why utilitarianism can so easily be utilized as a legit-
imization of certain capitalist practices, such as sweatshops, retrenchments,
and other tough decisions that certainly sacrifice some for the benefit of oth-
ers. Imagine yourself in a situation where you have to make a decision in the
interest of the survival of your own small business, which inevitably will entail
negative consequences for others. Say for instance, you own a small beauty
salon, which because of a financial downturn experiences very serious finan-
cial difficulties. You employ five employees, all of whom are friends or family
members. In order to help your small business survive and guarantee your own
livelihood and that of three of the employees, you have to fire at least two
employees. In this case, a utilitarian analysis may suggest that the desired bal-
ance of pleasures over pain would dictate that you have to let two employees go.
Unfortunately, things aren’t so simple in all cases. Would you for instance, com-
promise people’s lives or safety to keep your business afloat? Take for instance
the decision made by some businesses to cut their costs by outsourcing their pro-
duction to sweatshops or suppliers with environmentally unfriendly production
methods.
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However, most utilitarians would argue that the way some business people use
utilitarianism in their decision-making does not adequately reflect the intricacy
of the moral reasoning process prescribed by utilitarianism’s prime proponents,
such as Mill. Often, business managers who employ a cost—benefit analysis do
not take into account the happiness of all stakeholders, nor do they consider
long-term consequences. Furthermore, a real utilitarian would consider the
pleasure of protecting lives, and especially the quality of the lives of all involved,
much more important than the quantity of money one could make.

Non-consequentialism: deontology

It is important to consider an alternative approach to moral reasoning and it
is easy to guess what the main alternative to consequentialism might be —
it is what is referred to as non-consequentialism. The most important non-
consequentialist approach is called deontology, from the Greek word deonfos,
or duty or law. This approach is radically opposed to judging moral issues
based on consequences, precisely because this form of instrumental reason-
ing sacrifices important duties, rights, or moral principles. The main propo-
nent of deontology is Immanuel Kant (1724-1804), who argued that what
makes human beings unique is their capacity for giving themselves rational,
moral commands completely autonomously.?> Rationality and autonomy are
both extremely important to Kant. But, of course, he realized that autonomous
moral decision-making should not amount to subjectivism, i.e. everyone just
doing what he or she likes. Hence there must be certain standards for what will
count as a moral law. In the formulation of his basic moral principle, called
the ‘categorical imperative’, Kant makes clear what these standards might be.
The first formulation of the categorical imperative states that human beings
should never be subjected to any form of instrumental thinking. Kant argued
that one should never treat anyone as a means to an end, but always as ends
in themselves. The second formulation of the categorical imperative gives us
guidelines on how to go about formulating moral laws for ourselves. He argued
that we should only act on those maxims that could be made a universal law
for all people at all times. Why this guideline? Well, Kant believes that for
something to count as a moral law, it must be categorical, i.e. it must hold for
all people at all times, and hence it must pass the ‘universalization test’. This is
a kind of logical test for the rationality of whatever one is thinking of making a
moral law. Kant believed that if one were to universalize something immoral, it
would simply fail to make logical sense. Say for instance, if one is considering
breaking a promise to a friend, one should employ the universalization test by
asking: can a broken promise be universalized? Clearly, it will be rationally
impossible to will this as a moral law. If all promises are broken, the notion of
a promise will cease to exist. The idea that ‘all promises must be broken’ is
logically inconsistent and therefore it cannot be made a moral law.
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But proponents of deontology run into a problem here: what should one
do when one is confronted with two equally rational moral duties — say, for
instance, the duty to protect life and the duty to always keep a promise? Imagine
for instance, a very close friend, Joe, wants to share something with you that
is troubling him a lot. He asks you to promise that you will keep whatever he
tells you a secret, and you swear that you will tell no-one. He then goes on to
share with you the fact that he has just heard that he is HIV positive and does
not want to tell his girlfriend, Sandy, about this because he fears that he will
lose her if he does so. Sandy is also a close friend of yours and often shares her
dreams and thoughts about the future with you. You also know that the two of
them are not practising safe sex and that, in fact, Sandy is eager to get married
and start a family. As it happens, you and Sandy went for an HIV test together
just last week and were relieved to receive the news that you are both negative.
The dilemma now is, should you break your promise to Joe and tell Sandy to
start practising safe sex with Joe since he is HIVpositive?

What we confront here is the case of competing duties, and we can see that
here Kant is not of much help. He would not allow you to universalize broken
promises, nor can one universalize compromising a friend’s health, and hence
both actions would be considered immoral. Many have criticized Kant for his
unwavering universalistic approach. However, Kant would acknowledge that
there are situations where morality simply cannot apply at all, because they
are not situations of freedom. Kant believed that freedom and autonomy are
essential for moral decision-making. One also has to understand that this is
Kant’s attempt to remain true to the ideals of rationality, which he realized are
never completely within our reach, yet must be pursued relentlessly. Business
ethicists tend to focus on Kant’s Groundwork for the Metaphysics of Morals, but
his three critiques attest to an awareness of the difficulties of moral thinking.
In these works, we encounter a much less self-assured Kant, who is fascinated
by the moral law within us and acknowledges its puzzling characteristics.

Moral development theories and its critics

Lawrence Kohlberg

One cannot deny, however, that Kant’s deontological approach has been
extremely influential in modern moral theory, and that it has led to a belief
that the rational capacity to identify universal principles is the epitome of
moral thinking. This belief is clearly displayed in the most influential theories
of cognitive moral development. Lawrence Kohlberg drew on Jean Piaget’s
distinction between two basic types of morality, i.e. a morality of constraint
and a morality of cooperation. Kohlberg expanded Piaget’s two basic moral
orientations, and postulated a six-stage linear path towards moral maturity.
On the first level, named the preconventional level, individuals respond to the
fear of punishment (stage 1), or to the expectation of reward or the need for
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satisfaction (stage 2). Over time, however, individuals come to recognize
that there are certain expectations regarding their societal role and that good
behaviour pleases others; hence, in stage 3, individuals seek to please others
to earn their trust. In stage 4, individuals come to accept the standards of law
and order in society and conform to its codes and procedures. The third level
of moral development is reached when individuals can define moral values and
principles without it being dictated by society, and hence in stage 5, individuals
can negotiate social contracts and seek what they consider best for themselves.
In stage 6, individuals develop the capacity for universal reasoning, much like
the identification of moral laws that Kant thought all rational people should be
able to identify. It is, therefore, clear that for Kohlberg the epitome of moral
reasoning is the ability to engage in impartial, rational decision-making and
the capacity to abstract in order to identify universal principles.?

Critics of development towards rational moral decision-making

Carol Gilligan suggested that there is a gender bias inherent in Kohlberg’s
theories. She argued that because most of the subjects who participated in
Kohlberg’s experiments were male, his theories are skewed to consider what is
characteristic of certain male stereotypes as normal and ideal. Gilligan believed
that women tend to privilege enduring personal relationships in their moral
decision-making, which would mean that in terms of Kohlberg’s model, they
have not yet reached moral maturity. In fact, women may never reach ‘moral
maturity’ in Kohlberg’s terms, because they value emotional connections and
their personal responsibilities towards others. For instance, the role that women
occupy as mothers and the love and care that characterize their relationship
with their children may influence how they view their moral responsibilities.
This skepticism towards the influence of emotion has long characterized
many approaches to moral decision-making. Emotion was cast as the opposite
of rationality, and hence it was argued that decision-making that takes emotions
into consideration is irrational. For instance, Kant did not trust the influence of
emotion on moral decision-making. In Kant’s opinion, emotions undermine the
individual’s capacity for autonomous reasoning and for universalization. Many
philosophers have since argued that this is not at all the case. For instance,
Martha Nussbaum indicated that emotions are reliable indicators of what we
value, and, hence, are extremely important in making rational decisions. Her
analysis of the role of emotion in decision-making allows us to revisit one of
the most important debates in Western philosophy, i.e. that between the two
Ancient Greeks, Plato and Aristotle. According to Nussbaum, Aristotle wanted
to restore emotions to the central place in morality from which Plato had ban-
ished them. In Aristotle’s conception, emotions function as modes of vision and
forms of recognition. He believed that a person’s emotional response, rather
than detached thinking, guides appropriate decisions and behaviour.* Nuss-
baum argues that emotions have a rich cognitive structure and reflect particular
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beliefs.> As agents, we ascribe value to things that we do not necessarily con-
trol. Consequently, we desire things and experience strong emotions as we seek
and pursue the things we value. Our interactions with other people shape our
sensibilities. They provide us with a strong sense of what is socially appro-
priate and appreciated in our behaviour. In this way, socialization continually
conditions us to respond in an emotionally appropriate way. If we ignore the
role that emotion plays, it will become impossible for us to understand our own
motivations, decisions, and actions.® To explore this idea in more depth, we
now turn to Aristotle’s perspectives on moral reasoning.

Alternative approaches to moral decision-making

Virtue-based ethics

It is very important to understand that virtue-based ethics has its roots in
Ancient Greek society and that, as such, it operates within a unique worldview
that reflects some ontological and epistemological assumptions vastly differ-
ent from our own. This simply means that the Ancient Greeks had another
perspective on how things are (ontology), and on how we come to know them
(epistemology). For Aristotle (BC384—322), whose Nicomachean Ethics is cen-
tral to understanding virtue-ethics, knowing one’s position and role in society
is very important in developing a sense of what the right thing to do would
be.” The Aristotelian city-state (polis) was an extremely hierarchical society,
and it was virtually impossible to change your social and professional position.
The best thing to do, according to Aristotle, is to contribute to the happiness
(eudaimonia) of your society by fulfilling your specific purpose. In order to
do so, you had to cultivate those virtues that are essential in fulfilling your
particular role in society. Just like the oak tree grows from the acorn seed, each
individual has an inherent purpose (felos) that must be realized. Since all of
us have different roles in society, we all require different virtues. If you were
a soldier, you needed to be brave. If you were a worker, it was important to
be diligent. If we practise the virtues that are required to fulfil our purpose
consistently, doing the right thing will become a habit and feel like second
nature. This can be compared to the best of golf-swings. Lots of time and effort
goes into practising it, but when it is perfectly executed, one is not thinking
about it. By practising virtues, we accomplish the cultivation of certain habits,
or predispositions, which allow us to reach our purpose. This is why Aristotle’s
ethics are described as feleological, i.e. they allow you to reach your purpose
(telos) and contribute to the happiness of your society.

Another important notion in Aristotle’s ethics is that of ethos, the Greek word
for dwelling place. One may describe the virtuous character that we come to
inhabit as a certain ethos, which is essential to living a good life. In developing
these habits, Aristotle argues that it is extremely important to steer clear of
extremes, i.e. of any excess, or deficiency. He therefore suggests that we respond
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to what could be extreme emotions by seeking the ‘golden mean’. Moral virtues
are cultivated in and through participation in practices. For instance, the virtue
of bravery can be described as finding the mean between foolhardiness and
fear, while generosity is the mean between stinginess and wastefulness in very
practical circumstances. In addition to the moral virtues, we need to develop
intellectual virtues, the most important of which is phronesis. This refers to a
kind of practical wisdom that helps us to know what the right thing to do is.

In all of this, Aristotle acknowledged the importance of not denying or
excluding one’s emotions, but instead cultivating the appropriate way to live
with them. He believes that theatre, poetry, and physical exercise are all con-
ducive to having a fully embodied sense of agency, which he thinks is essential
to developing a strong character, especially when it comes to moral and intel-
lectual virtue. We see that Aristotle did not subscribe to Plato’s rational universe
of forms and ideals, and argued instead for developing a sense of what is right
and wrong in and through everyday practices. Aristotle did not believe we
could reach a universal notion of right and wrong conduct, especially since
we encounter certain ‘blockages’ or ‘puzzles’ that make it difficult to identify
the exact mean between the extremes that confront us. We shall discuss these
difficulties in more detail when we explore Derrida’s discussion of aporias. An
aporia is a dilemma that seems impassable — something that seems irresolv-
able via our typical strategies of reasonability. Though Aristotle already had a
sense of the difficulties that we face when confronted with such impasses, his
theories are often applied in simplistic ways, as if finding the ‘golden mean’ is
just seeking a comfortable middle ground or finding an amenable compromise.

This is one of the reasons why some business ethicists who have drawn on
Aristotle’s work have been criticized. They often underestimate the difficulties
that are always part and parcel of practical wisdom. One of the business ethi-
cists who has been credited for doing much to acknowledge the value that both
Aristotle’s emphasis on practical wisdom and his appreciation of the emotions
have for business ethics, is Robert Solomon.® He argues for viewing business
organizations as similar to Aristotelian communities, and that the development
of certain virtues is central to business excellence. Solomon deals with the
issue of ‘moral mazes’ by positing the solution of developing the virtue of
moral courage. Solomon’s Aristotelian approach to business ethics has been
criticized by some authors in critical management studies because it draws
overly simplistic parallels between corporations and Aristotle’s city-state. Cor-
porations can hardly be described as communities in the strict sense of the
word.’ It soon becomes clear that it is by no means easy to describe the process
of moral decision-making in simple terms.

Bounded rationality

There are a number of other approaches to ethics that display attempts to
develop more nuanced alternatives to ‘rational choice theory’ and to explore
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the limits of ‘rationality’ as such. For instance, Herbert A. Simon, who won the
Nobel prize for Economic Science in 1978, developed the theory of bounded
rationality. He believed that most decision-makers are only partly rational, and
otherwise irrational. The reason for this is the fact that decision-makers may
have limited resources at their disposal. Proponents of neoclassical economic
theory make certain flawed assumptions, namely that individuals have precise
information, that they are fully aware of all possible alternatives, with their
costs and potential benefits, and that there is enough time for decision-makers
to weigh these options.'? So we see that there are both cognitive constraints, as
well as time limitations, that have an impact on the ‘rationality’ of decisions.
Some scholars even argue for something like ‘rational ignorance’, which occurs
when the opportunity cost of weighing all the options is perceived to be higher
than the possible benefits of careful consideration.!! One also has to take into
account that human perception is limited because it is typically subjective and
selective. For all these reasons, people do not always make the most ‘rational’
decisions. We just try to make satisfactory decisions under the constraints
that we operate within, and hence we can be described as what Simon calls
satisficers. So, if I am playing chess and have to decide which move I am going
to make, I generally stop looking for better alternatives if the move I have
found pleases me and is satisficing. Simon argues that we do have intuition,
which functions as a kind of coping mechanism to deal with situations of
bounded rationality. It is characterized by pattern recognition, which, because
it is synchronous, comes to us all of a sudden, in a moment, and does not
require time for rational deliberation. For example, in the movie Backdraft,
we see something of the capacity that a fireman has for sensing danger, even
though there are not always rational reasons for making certain decisions.

Moral imagination

Developing a more deliberately imaginative approach to moral decision-making
is something that business ethicists have grappled with for some time now. Patri-
cia Werhane’s theory of ‘moral imagination’ is the most prominent contribution
in this regard. Drawing on the work of Adam Smith, Immanuel Kant, and Mark
Johnson, she has developed an account of how imagination may be employed
in making sense of moral dilemmas. It involves three consecutive phases:

(1) [blecoming aware of social, economic, organizational, and personal fac-
tors that affect perception of a business problem and understanding how
these might conflict; (2) [r]eframing the problem from various perspectives
to understand the potential impact of different solutions; and (3) [d]eveloping
alternatives to solve the problem that can be morally justified by others out-
side the firm.!?

The deliberate unpacking of all relevant considerations and the conscious
envisioning of alternatives that Werhane associates with the employment
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of imagination in moral decision-making shows some correspondence with
Michael Polanyi’s observations.!3 In a sense, both describe the employment of
imagination as a process that involves a direct, intentional effort to draw on the
tacit knowledge resources that are available to the individual. However, there is
also a significant difference in how they see this process unfolding. For Polanyi,
imagination and intuition are codependent. Intuition, as he sees it, is a process
of understanding that is spontaneously initiated as the individual engages with
the concrete contingencies of a problem. As such, it is not something that can
deliberately be operated from a position of disengagement. It is on this point
that he and Werhane differ. Werhane acknowledges that ‘conceptual schemes’
influence the way individuals think about moral dilemmas. She also recognizes
the role that social dynamics and metaphoric language plays in the way that
individuals conceptualize moral dilemmas. Despite this, Werhane insists that:
‘moral imagination entails the ability to disengage’.'* In this way, Werhane’s
theory is still committed to the rational process of thinking through a problem
step-by-step and identifying imaginative solutions. We see that this step-by-
step approach is popular in business ethics, and various scholars have tried to
incorporate a variety of philosophical approaches into a single model that they
believe can help us resolve moral dilemmas.

Process-driven decision-making: a combination of approaches

Figuring out how decision-making works, and developing step-by-step guid-
ance on the process, has been the focus of many business ethics scholars
and consultants. Multiple decision-making toolkits and decision-trees advise
decision-makers on the required steps of the process and the ‘right’ (i.e. nor-
mative) questions to ask at each step. A quick look at how these decision-trees
function reveals their assumptions (see examples at the end of this chapter).
In the first place, decision-makers are instructed to gather the ‘facts’ of the
case, to describe the dilemma that confronts them, to come up with a set
of options for consideration, to weigh these options with the help of certain
normative guidelines, and finally to defend their position by referring to the
ethical reasons for subscribing to this specific course of action. Kenneth Good-
paster’s case analysis template scan (CAT scan) identifies ‘describe’, ‘discern’,
‘display’, ‘decide’, and ‘defend’ as distinct steps that have to be followed in
making moral decisions.! In each of the steps, normative tests are employed to
determine how the case is described, how dilemmas are discerned, and finally
which options are decided upon and how they are defended. Goodpaster’s model
includes justice-based reasoning, duty-based reasoning, outcomes-based rea-
soning, and virtue-based reasoning. Since this decision-making model seems to
combine many normative perspectives in an easy-to-understand methodology,
many corporate audiences find it very helpful.

Many corporate decision-trees work in a very similar way. At most of the
decision-points, decision-makers are instructed to answer simple ‘yes’ or ‘no’
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questions: ‘Is this legal? Yes or no?’, or ‘Is this employee under 14 years of
age? Yes or no?’. ‘If yes, proceed to step 2’. Sometimes there is the option of
choosing ‘Don’t know’, to which the decision-tree’s advice is ‘Try to find out’.
The assumptions here are those of rational choice theory, i.e. decision-trees
assume that decision-makers can gather the necessary information, are capable
of weighing options, and have the time to do so. But even the proponents of
bounded rationality, or those arguing for the importance of emotions in the
decision-making process, still assume that options can be defined in opposition
to one another, and that a proper process and a set of rules by which ethical
decisions are made will yield an ethical result.

The problem with these assumptions is that it makes ethics a mere device
that is ‘instrumental” in management decision-making. It seeks to make ethics
an easy set of rules, instead of confronting the decision-maker with some real
ethical problems. Furthermore, it pretends that the right recipe will always lead
to the perfect result. Continental philosophers would raise serious objections to
this blind faith in the process and in the instrumental use of moral reasoning,
to which we now turn.

Continental responses
|

The way that business ethics approaches moral decision-making can be chal-
lenged on various fronts. The idea with this challenge is not to argue that moral
decision-making should not take place, or that thinking about how it takes
place is unimportant, but rather that one should understand the limits of such
approaches. These limits often have everything to do with the assumptions
that these approaches are based on. Some of the main challenges to what is
available in business ethics concerning decision-making can be described as:
(1) the abdication of individual responsibility that often characterizes rule-
driven approaches to ethics; (2) the loss of specificity that enters by means of
universal formulations and overgeneralizations; and (3) a risk that is inherent
in both (1) and (2), instrumental reasoning makes ethics ‘handy’ in business
while refusing to ask real ethical questions.

The problems of rule-driven moral decision-making

Within organizational theory and critical management studies, the instrumental
use of philosophy to help firms devise clear-cut decision-making structures
has met with some serious criticism.!® In most cases, these critics draw on
continental philosophers in formulating their objections. The most prominent
figures they draw on are Emmanuel Levinas (1906-95) and Jacques Derrida
(1930-2004), as well as the sociologist Zygmunt Bauman (1925-), who does
much to draw out the ethical implications of Levinas’s and Derrida’s work.
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Zygmunt Bauman’s resistance to moral rules and codes lies in the fact that he
believes that these instruments of moral guidance undermine and even efface
the possibility of moral responsibility. For Bauman, rules are dangerous because
they undermine the moral impulse. When one sees a child in danger, one would
immediately sense the obligation to help, without deliberation entering into the
equation. He draws on Levinas to argue that the problem with codes and rules
lies in their appeal to universality, which undermines the possibility of a singular
response. Levinas made it clear that ethical responsibility is not something that
someone else can do for you. It is a matter of responding to the person in front of
you, or, as Levinas would put it, to the face of the ‘Other’, in a uniquely singular
way. Bauman places the blame for irresponsible actions on the depersonalization
that takes place when we dissolve the unique individual response into the ‘all-
embracing we’.!” He argues that the ‘we’ can never simply be the plural form of
‘I” when it comes to ethical responsibility. This is why some scholars have been
notoriously critical of drawing on Levinas to describe corporate responsibility —
it threatens to make the same mistake of talking about collective responsibility
in the same terms as a uniquely individual ethical response.'® Why is this
a problem? In the first place, the ‘we’ glosses over the specific relationship
between ‘me’ and the ‘other’ individual whose face confronts me with the need
for a very specific response. The second and related problem is that others are
lumped together as ‘them’, or described in terms of categories, such as ‘migrant
labourers’ or ‘child labourers’, which makes it impossible to recognize and
respond to the specific needs of individuals within these groups.

Scholars in critical management studies point out further dangers of
approaching ethics by means of routinized rules. The first charge that these
authors make is that the decision-making process that business ethicists often
employ allows people to hide behind the rules in their consideration of moral
issues, and hence never to take responsibility for the outcomes. As Clegg
et al. indicate, the infamous defence of Adolf Eichmann, the very efficient
Nazi administrator responsible for dispatching Jews from the city centres to
the gas chambers, is a case in point. Eichmann’s defence was commented on
at length by Hannah Arendt in her book Eichmann in Jerusalem: the Banality
of Evil. Arendt argued that Eichmann confronts us with the very real question
of how it was possible that someone that seemed so ordinary, so hard-working,
so much like us, was responsible for the death of thousands of Jews. In his
defence during the trials in Jerusalem, Eichmann argued that he was just fol-
lowing orders, and actually being quite diligent and precise in the process. The
fact that he played a role in killing real human beings simply never occurred
to him. These considerations weren’t included in the list of things he had to
do as part of his job. Now, we can argue that this is not what decision-trees
do — of course they require us to ask some ethical questions as part of our work
in organizations. But what continental philosophers would help us understand
is that the way that these questions, as well as the information guiding their
answers, are set up may be part of the problem.
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Derrida’s thinking about moral decisions

Undecidability

The philosopher Jacques Derrida made us aware of the fact that for a decision
to exist in the first place, it cannot be something that is fully determined by
the rules or procedures by which it is reached. If this were to be true, it would
cease to be a decision.!” If decisions were in fact foregone conclusions that
could be identified via a set of steps or rules, we could programme computers
to make those decisions for us.?’ In fact, they would not be decisions any
longer — just formulas that contain within themselves predetermined answers.
For Derrida, the idea of a decision relies on the possibility of undecidability,
i.e. on the existence of a real choice that cannot be calculated in advance. It is
important not to confuse undecidability with indecision or an unwillingness to
make decisions. John Caputo 