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ADJUDICATING CLIMATE CHANGE

State, National, and International Approaches

Courts have emerged as a crucial battleground in efforts to regulate climate change.
Over the past several years, tribunals at every level of government around the world have
seen claims regarding greenhouse gas emissions and impacts. These cases rely on diverse
legal theories, but all focus on government regulation of climate change or the actions
of major corporate emitters. This book explores climate actions in state and national
courts, as well as international tribunals, in order to explain their regulatory significance.
It demonstrates the role that these cases play in broader debates over climate policy and
argues that they serve as an important force in pressuring governments and emitters to
address this crucial problem. As law firms and public interest organizations increasingly
develop climate practice areas, this book serves as a crucial resource for practitioners,
policymakers, and academics.

William C. G. Burns is the Class of 46 Visiting Professor with the Center for Envi-
ronmental Studies at Williams College. Most recently, Dr. Burns was a Senior Fellow
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Wales — Cardiff School of Law. Prior to his academic career, he spent more than twenty
years in the nongovernmental sector, including as executive director of the GreenLife
Society/Pacific Center for International Studies, a think tank that focused on implemen-
tation of international wildlife law. He has published more than 7o articles in a range of
law, policy, and science journals, including the Georgetown International Environmental
Law Review, the Journal of the American Medical Association, and Global Change, and
he has served as the coeditor of three books.

Hari M. Osofsky is an associate professor at Washington and Lee University School
of Law. She received her B.A. and ].D. from Yale University. She currently is a Ph.D.
student in the Department of Geography at the University of Oregon. Her articles
have been published in a variety of journals, including the Washington University
Law Quarterly, Villanova Law Review, Chicago Journal of International Law, Stanford
Environmental Law Journal, Stanford Journal of International Law, Virginia Journal
of International Law, and Yale Journal of International Law. Her advocacy work
has included assisting with Earthjustice’s annual submissions to the U.N. Human Rights
Commission on environmental rights and with the Inuit Circumpolar Conference’s
petition on climate change to the Inter-American Commission on Human Rights.
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Foreword

Peter E. Roderick*

The world’s political process has been slow to react to the serious, and potentially
catastrophic, consequences for life on our planet that flow from the burning of fossil
fuel. In one sense, this is understandable: turning around the global energy base
is not a simple task. In another sense, it is inexcusable: a myopic failure to act in
the face of clear scientific evidence. And among those who have failed to act, until
recently, I include the legal profession. But as the pages of this book demonstrate,
the long slumber of the lawyers is over.

I was one of those fast asleep. In the late 1980s, long after scientists had been
researching the problem, but with global awareness of climate change emerging, |
was horrified to realize that as a legal adviser to Shell I was facilitating extraction
of the hydrocarbons at the heart of the problem. The obvious answer was to leave
the fossil fuel in the ground and to begin the arduous, yet critical, task of “de-
carbonizing” the world’s economy. But I was naive to imagine that hope for such a
turnaround would start with the very corporations whose legal structure drives their
slavish servicing of the “demands” of the stock exchange.

It took me quite a while though to awaken fully. It was in 2001 that the Intergov-
ernmental Panel on Climate Change published its finding that most of the observed
warming at the Earth’s surface over the past fifty years was likely to have been due to
human activities. If the world’s scientists were saying that human activities had led
to temperature increases, with the qualitative nature of the effects well understood,
then it was time for the courts to have something to say about it. This was the spur for
Roda Verheyen and me to begin thinking about enforcement of the law around the
world in order to combat climate change. This book tracks much of the development
of climate change law in the five years since we scribbled down our thoughts, and
spilt our wine, on the tablecloth of a North London restaurant. Alas, the restaurant
is no more, but the development of climate change jurisprudence has moved on
apace.

What is to be made of this jurisprudence? Its origin lies in the inadequate political
and corporate response to the planet’s biggest threat. Its content is a varied, innovative,

* Co-Director, Climate Justice Programme, http://www.climatelaw.org/.
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viii Foreword

barely formed mix across a spectrum of legal theories in domestic and international
forums addressing both the causes and effects of climate change. Its results, to date,
in purely legal and policy terms, include positive outcomes in the United States (for
example, under the National Environment Policy Act, the Clean Air Act, and the
Endangered Species Act), in Australia (on land use planning decisions in respect of
coal mines), in Nigeria (on human rights violations from gas flaring), in Germany
(on access to information on export credits), and at the UNESCO World Heritage
Committee (adopting a world heritage and climate change strategy in July 2006);
while negative judgements in the United States are under appeal with the support
of some of the world’s top climate scientists. Its future can be expected to include
more damages cases, such as the one filed by the state of California against the auto-
mobile companies in September 2006, and if, as I hope, the May 2006 submission
by the Group of 77 and China to the UNFCCC/Kyoto Protocol Compliance Com-
mittee concerning the noncompliance by fifteen Annex I countries with Article 3.1
of the Kyoto Protocol is a sign of the increased willingness of developing countries
to hold the developed world to account, then perhaps the future will see some of the
public international law avenues discussed in this book playing a more important
role than they have so far.

The implications of the use of petitions and lawsuits to combat climate change
should be judged by whether significant reductions in greenhouse gas emissions, and
compensation for those who suffer from climate change damage, ensue. Although
the effects of climate change are already upon us, I believe it is still possible to avoid
the more serious consequences, but only if we make the right choices over the next
few years. Until those choices are made, enforcing the law must play its full role.

Of course, going to court isn't the answer. It is rarely better in my experience
than the lesser of two evils. The substance and procedure of the law usually favours
the rich. Elitist language and a mismatch of resources too often shut out those who
could benefit most from justice. And far better that political and corporate leaders
would make decisions in the interests of life on the planet without being forced to
do so.

But worse would be to allow these pervasive and entrenched imperfections to
determine the outcome of the human response to climate change. The individuals,
organizations, government entities, and lawyers who have brought these cases, sev-
eral of whom have written the chapters of this book, are among those who are not
prepared to do that, and I salute them. The ultimate justification for law is that it
offers the possibility of resolving disputes without us killing each other. And there
can be no bigger dispute than over the future of our planet.



Acknowledgments

This book has been vastly improved by the contributions of many people, and
we would like to express our gratitude for their insights and efforts. Our editor
at Cambridge, John Berger, has patiently shepherded this book through its many
iterations as the landscape of climate change litigation evolved. We tremendously
appreciate his supportiveness and assistance. Stefanie Herrington, who worked with
us throughout her three years as a student at the University of Oregon School of
Law, copyedited all of the chapters of the book. Her meticulousness has eliminated
countless errors from the book and has made it read much more consistently. We
also thank Shana Meyer and Mary Cadette, both project managers at Aptara, for
their flexibility and contributions to the book’s formatting and uniformity.

The chapter authors, all busy academics or practitioners deeply involved with this
litigation, provided the thoughtful analyses of litigation that made this book possible.
We particularly appreciate their patience and thoughtfulness as we updated the book
over the course of its production for major developments.

We both benefitted from the support of our academic institutions over the course
of this project. They provided crucial research support and helpful feedback that
made this book possible. In particular, Wil Burns would like to thank Santa Clara
University School of Law and the Monterey Institute of International Studies Depart-
ment of International Environmental Policy, and Hari Osofsky would like to thank
Washington and Lee University School of Law, University of Oregon School of Law
and Department of Geography, and Whittier Law School.

Last, but certainly not least, we are both deeply appreciative of the loving and
patient support of our families — specifically our partners, Tamar Meidav and Josh
Gitelson, and our children, Shira Meidav-Burns, Oz Gitelson, and Scarlet Gitelson —
over the course of this project. We are grateful for their tolerance of the many hours
we spent writing and editing, and for their hugs and smiles to remind us of what
really matters.






ADJUDICATING CLIMATE CHANGE






Overview: The Exigencies That Drive Potential Causes of
Action for Climate Change

William C. G. Burns* and Hari M. Osofsky'

The implications of the crystallizing scientific understanding is that the planet is on the verge
of dramatic climate change. It is still possible to avoid the most deleterious effects, but only if
prompt actions are taken to stabilize global temperature close to its present value.’

INTRODUCTION

Over the course of the last few years, climate change litigation has been transformed
from a creative lawyering strategy to a major force in transnational regulatory gover-
nance of greenhouse gas emissions. This book traces that journey and looks ahead
to the future by considering a range of lawsuits and petitions filed in state, national,
and international tribunals, as well as some potential causes of action. These actions
cover an immense legal terrain but have in common their concern with more
effective regulation of greenhouse gas emissions.

This introductory chapter frames the contributions in this book. It first provides
an overview of climate change science, including both the current and the projected
global impacts of climate change; second, it assesses current institutional responses
to climate change and why they have been and likely will continue to be wholly
inadequate to confront the looming threat of climate change in this century and
beyond; third, it examines current efforts to open a new front to address climate
change and climate change litigation; and finally, it provides a synopsis of the
chapters that follow.

Class of '46 Visiting Professor, Center for Environmental Studies, Williams College, Williamstown,
Massachusetts, wburns@williams.edu, 650-281-9126.

T Associate Professor, Washington and Lee University School of Law, Lexington, Virginia, osofskyh@
wlu.edu; 540-458-8259.

James E. Hansen, Dangerous Human-Made Interference with Climate, Testimony to the Select Com-
mittee on Energy Independence and Global Warming, U.S. House of Representatives, Apr. 26,
2007, available at hitp://’www.columbia.edu/~jehi/testimony_26april2oco7.pdf (last visited May 26,
2008).
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1. OVERVIEW OF CLIMATE CHANGE SCIENCE

The most recent assessment by the Intergovernmental Panel on Climate Change
(IPCC)? concludes that global average surface temperatures have increased by 0.8°C
over the last century, with the linear warming trend over the past fifty years twice that
of the past century.? Moreover, the assessment concluded that “[most of the observed
increase in globally averaged temperatures since the mid-2oth century is very likely
due to the observed increase in anthropogenic greenhouse gas concentrations.”
This section provides an overview of the scientific understanding of the growth of
these emissions and its impacts.

The surface of the Earth is heated by solar radiation emanating from the sun
at short wavelengths between o.15 and 5 um. Fach square meter of the Earth
receives an average of 342 watts of solar radiation throughout the year.> Approximately
26% of this radiation is reflected or scattered back to space by clouds and other
atmospheric particles, and another 19% is absorbed by clouds, gases, and atmospheric
particles.® Fifty-five percent of incoming solar energy passes through the atmosphere.
Four percent is reflected from the surface back to space, with the remaining 51%
reaching the Farth’s surface. The heating of Earth’s surfaces results in reradiation of

2 The IPCC was established by the World Meteorological Organization and the United Nations Envi-
ronment Program in 1988 to review and assess the most recent scientific, technical, and socio-
economic information related to the understanding of climate change, to evaluate proposals for
reducing greenhouse gas emissions, and to assess the viability of response mechanisms. G.A. Res.
43/53, UN. GAOR, 2d Comm., 43rd Sess., Supp. No. 49, at 133, UN. Doc. A/43/49 (1989). The
IPCC provides comprehensive Assessment Reports of the current knowledge and future projec-
tions of climate change at regular intervals. The reports are authored by teams of authors from
throughout the world from universities, research centers, businesses, and nongovernmental organi-
zations. There were more than 8oo contributing authors to the latest report, and more than 2,500
scientific expert reviewers of the report. The First Assessment Report was published in 1990, the
Second Assessment Report in 1995, the Third Assessment Report was released in 2001, and the
Fourth Assessment Report (designated as “AR4”) was released in four volumes throughout 2007.
IPCC, Fact Sheet (2007), available at http://www.ipcc.ch/press/factsheet.htm (last visited May 10,
2007).
Technical Summary, in CLIMATE CHANGE 2007: THE PHYSICAL SCIENCE Basis 5 (S. Solomon et al.
eds., 2007), available at http://www.ipcc.ch/ipecreports.arg-wgt.htm (last visited May 25, 2008) [herein-
after THE PHysiCAL SCIENCE Basis]. Atmospheric temperatures have been rising at a rate of
approximately 0.2°C per decade over the past thirty years. James E. Hansen, Green Mountain
Chrysler-Plymouth-Dodge-Jeep v. Thomas W. Torti, Nos. 2:05-CV-302 & 2:05-CV-304 (Consolidated),
Declaration of James E. Hansen, (Vt., 2007), available at hitp://www.columbia.edu/~jehi/case_for_
vermont.pdf (last visited May 25, 2008).
4 THE PHYSICAL SCIENCE BasIs, supra note 3, at10. See also R. Somerville et al., Historical Overview of
Climate Change, in THE PHYSICAL SCIENCE BasIs, supra note 3, at 105 (“human activities have become
a dominant force, and are responsible for most of the warming observed over the past 5o years”). The
IPCC defines the term “very likely” as a greater than go% likelihood of occurrence/outcome. Id. at
121.
5 INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE 2001: THE SCIENTIFIC BASIS,
Contribution of Working Group I to the Third Assessment Report of the Intergovernmental Panel on
Climate Change 89 (2001) [hereinafter Climate Change 2001-Scientific].
Physicalgeography.net, The Greenhouse Effect, http://www.physicalgeography.net/fundamentals/
7h.html (last visited May 25, 2008).
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Overview 3

approximately one-third of this energy, in the form of long-wave band (wavelengths
of 3—50 um) or infrared radiation.”

Some of the outgoing infrared radiation is absorbed by naturally occurring atmo-
spheric gases — principally water vapor (H,0O), as well as carbon dioxide (CO,), ozone
(O;), methane (CH,), nitrous oxide (N,O), and clouds.® This absorption is termed
the “natural greenhouse effect” because these gases, which are termed “green-
house gases,” operate much like a greenhouse: they are “transparent” to incoming
shortwave radiation, but “opaque” to outgoing infrared radiation, trapping a sub-
stantial portion of such radiation and reradiating much of this energy to the Earth’s
surface, increasing surface temperatures.” While greenhouse gases constitute only
1% of the atmosphere,'® they are critical to the sustenance of life on Earth, elevating
surface temperatures by about 33°C."

Prior to the Industrial Revolution, atmospheric concentrations of naturally occur-
ring greenhouse gases had been relatively stable for 10,000 years.” As a consequence,
the net incoming solar radiation at the top of the atmosphere was roughly balanced
by the net outgoing infrared radiation.” However, with the advent of fossil fuel-
burning plants to support industry, automobiles, and the energy demands of mod-
ern consumers, as well as substantial expansion of other human activities, including
agricultural production, “humans began to interfere seriously in the composition
of the atmosphere™* by emitting large amounts of additional greenhouse gases.
The human-driven buildup of greenhouse gases in the atmosphere has resulted in
“radiative forcing”; that is, increased levels of these gases result in greater absorption
of outgoing infrared radiation, and ultimately an increase in temperatures when a
portion of this radiation is reradiated to the Earth’s surface.”

The most important anthropogenic greenhouse gas over the past two cen-
turies has been carbon dioxide, which is primarily attributable to fossil fuel

~

Somerville et al., supra note 3, at 96; Intergovernmental Panel on Climate Change, Radiative Forcing

of Climate Change 7 (1994) [hereinafter Radiative Forcing].

Thomas R. Karl & Kevin E. Trenberth, Modern Global Climate Change, 302 Scl. 1719, 1719 (2003).

9 Stephen H. Schneider, The Greenhouse Effect: Science and Policy, 243 Sc1. 771, 772 (1989).

1 UNFCCC Secretariat, The Greenhouse Effect and the Carbon Cycle, available at http://
unfcec.int/essential_background/feeling the_heat/items/2go3.php (last visited May 25, 2008).

" Id.

2 Haroon S. Kheshgi, Steven J. Smith & James A. Edmonds, Emissions and Atmospheric CO, Stabi-
lization, in 10 MITIGATION & ADAPTATION STRATEGIES FOR GLOBAL CHANGE 213, 214 (2005).

3 John R. Justus & Susan R. Fletcher, Global Climate Change, CRS Issue Brief for Congress 3 (Aug.
13, 2001), available at http:/Awww.ncseonline.org/NLE/CRSreports/Climate/clim-2.cfm?&CFID=
13638750& CFTOKEN=063020586 (last visited May 25, 2008).

4 Fred Pearce, World Lays Odds on Global Catastrophe, NEwW Sci., Apr. §, 1995, at 4.

5 UNEP, Vital Climate Change Graphics 10 (2005).

The earth then is radiating less energy to space than it absorbs from the sun. This temporary
planetary energy imbalance results in the earth’s gradual warming. .. Because of the large
capacity of the oceans to absorb heat, it takes the earth about a century to approach a new
balance — that if, for it to once again receive the same amount of energy from the sun it radiates
to space. And of course the balance is reset at a higher temperature.

See also James Hansen, Defusing the Global Warming Time Bomb, Sc1. AM., Mar. 2004, at 71.
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6

combustion,”” cement production, and land-use change.”” Carbon dioxide has

accounted for go% or more of the increased greenhouse gas climate forcing in
recent years."” Since 1751, more than 297 billion metric tons of carbon have been
released into the atmosphere from anthropogenic sources, with half of the emissions
occurring since 1978." Atmospheric concentrations of carbon dioxide were approx-
imately 280 parts per million (ppm) at the start of the Industrial Revolution in the
1780s. While it took a century and a half to reach atmospheric concentrations of
315 ppm, the trend accelerated in the twentieth century, reaching 360 ppm by the

20

1990s, and 384 ppm currently,”® which exceeds atmospheric levels for at least the

last 650,000 years,” and most likely the last 20 million years.

16 Consumption of crude oil and coal account for almost 77% of fossil fuel carbon dioxide emissions.

Climate Change Science Program & Subcommittee on Global Change Research, Our Chang-
ing Planet: The U.S. Climate Change Science Program for Fiscal 2007 117 (2007). Energy-related
carbon dioxide emissions have risen 130-fold since 1850. Pew Center on Global Climate Change,
Climate Change 101: Understanding and Responding to Global Climate Change 34 (2000), available
at http:/www.pewclimate.org/docUploads/Climateio1-FULL _121406_065519.pdf (last visited May 25,
2008). “Worldwide use of coal, oil, and natural gas in 2005 led to the emission of about 7.5 gigatonnes
of carbon (GtC) in COz, an amount that continues to increase year by year.” Rosina Bierbaum et al.,
Confronting Climate Change: Avoiding the Unmanageable and Managing the Unavoidable, Scien-
tific Expert Group Report on Climate Change and Sustainable Development 12 (2000), available at
http://www.unfoundation.org/files/pdf/2007/SEG_Report.pdf (last visited May 25, 2008).
“The additional release in recent years from deforestation and land-use change, mainly in tropi-
cal regions, has been estimated variously at between 0.7 GtClyear and 3.0 GtClyear in CO,...a
mid-range value of 1.5 GtClyear is often cited.” Bierbaum et al., supra note 16, at 12-13. This con-
stitutes 20-25% of anthropogenic greenhouse gas emissions. Chatham House/Royal Society for the
Protection of Birds, Workshop on Reducing Emissions from Tropical Deforestation, Summary Report 1
(2007), available at http://www.chathamhouse.org.uk/files/g165_160407workshop.pdf (last visited May
25, 2008); Raymond E.. Gullison et al., Tropical Forests and Climate Change, 316 Sci. 985, 985 (2007).
Deforestation also contributes to warming trends by eliminating possible increased storage of carbon
and decreasing evapotranspiration. G. Bala et al., Combined Climate and Carbon-Cycle Effects of
Large-Scale Deforestation, 104(16) PrRoc. NAT'L Acab. Scl. 6550, 6550 (2007). However, deforestation
exerts a cooling effect, particularly in seasonally snow-covered high latitudes, by decreasing the albedo
(reflectivity) of surfaces. Id.
James Hansen & Makiko Sato, Greenhouse Gas Growth Rates, 101(46) PRoc. NAT'L AcAD. ScI. 16,109,
16,111 (2004).
9 Climate Change Science Program & Subcommittee on Global Change Research, Our Changing
Planet: The U.S. Climate Change Science Program for Fiscal Year 2007 117 (2000).
Eric Steig, The Lag between Temperature and COz, RealClimate, Apr. 27, 2007, available at http://www
.realclimate.org/index.php/archives/2007/04/the-lag-between-temp-and-coz/ (last visited on June 2,
2008). Approximately half of carbon dioxide emissions since 1751 have occurred since 1978. Cli-
mate Change Science Program & Subcommittee on Global Change Research, supra note 19, at
117. Carbon dioxide emissions grew 80% between 1970 and 2004. IPCC, Working Group III con-
tribution to the Intergovernmental Panel on Climate Change Fourth Assessment Report, CLIMATE
CHANGE 2007: MITIGATION OF CLIMATE CHANGE, SUMMARY FOR POLICYMAKERS 3 (2007), available
at http:/~Awww.ipcc.ch/pdf/assessmentreport/arg/wgs/arg-wgz-spm.pdf (last visited May 25, 2008) [here-
inafter MITICATION OF CLIMATE CHANGE]. Between 2006 and 2007, carbon dioxide emissions rose a
startling 20 percent. Malte Meinhaussen et al., Greenhouse Gas Emissions Targets for Limiting Global
Warming to 20°, 458 NATURE 1158, 1160 (2009).
# THE PHYSICAL SCIENCE Basis, supra note 3, at 4.
2 CNA Corporation, National Security and the Threat of Climate Change 56 (2007), available at
http://www.securityandclimate.cna.org/report/National %20Security%z0and %2othe %20 Threat%200f
%20Climate%20Change.pdf (last visited May 25, 2008).

20
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Nitrous oxide emissions, primarily generated through fertilizer production and
industrial processes, account for approximately 5% of greenhouse gas forcing in
recent years.”> Atmospheric concentrations of nitrous oxides rose from a preindustrial
value of 270 parts per billion (ppb) to 319 ppb in 2005.*

Methane emissions, generated primarily through rice cultivation, ruminants,
energy production, and landfills, account for approximately 4% of greenhouse gas
forcing in recent years.> Atmospheric concentrations of methane have increased
153% from preindustrial levels, reaching 1,774 ppb in 2005. This far exceeds the
natural range of the last 650,000 years.** Overall, the global emissions of the six
primary anthropogenic greenhouse gases rose 70% between 1970 and 2004.%7

The increasing emissions translate into tangible human impacts. The World
Health Organization has estimated that warming and precipitation trends over the
past thirty years associated with anthropogenic climate change have claimed 150,000
lives annually, primarily attributable to human disease and malnutrition.*> Recent
studies have linked the significant increase in violent weather events over the past
several decades to increases in sea surface temperature associated with climate
change.”” Other expressions of climate change include “increasing ground instability
of permafrost regions. .. shifts in ranges and changes in algal, plankton and fish
abundance in high-latitude oceans. .. [and] poleward and upward shifts in ranges
in plant and animal species. . ..”3°

Opverall, warming is undoubtedly exerting a substantial and pervasive influence on
the globe. As the IPCC recently concluded, “[o]f the more than 29,000 observational
data series, from 75 studies, that show significant change in many physical and
biological systems, more than 89% are consistent with the direction of change
expected as a response to warming.”3' Physical system responses to climate change

3 Hansen & Sato, supra note 18, at 16,111.

*# Intergovernmental Panel on Climate Change, supra note s, at 4.

Hansen & Sato, supra note 18, at 16,111.

Intergovernmental Panel on Climate Change, supra note 7, at 4. Overall, emissions of the six primary

greenhouse gases generated by anthropogenic sources increased 75% between 1970 and 2004. Nether-

lands Environmental Assessment Agency, Global Greenhouse Gas Emissions Increased 75% since 1970

(Nov. 13, 2006), available at http://www.mnp.nl/en (last visited May 25, 2008).

*7 Climate Change 2001-Scientific, supra note s, at 3.

Jonathan A. Patz et al., Impact of Regional Climate Change on Human Health, 438 NATURE 310, 310

(2005).

29 Greg J. Holland & Peter J. Webster, Heightened Tropical Cyclone Activity in the North Atlantic:
Natural Variability or Climate Trend?, 365 PHIL. TRANSACTIONS RoYAL Soc’y A 2695 (2007);
K. Emanuel, Increasing Destructiveness of Tropical Cyclones over the Past 30 Years, 436 NATURE
686-88 (2005).

3° Intergovernmental Panel on Climate Change, CLIMATE CHANGE 2007: IMPACTS, ADAPTA-
TION AND VULNERABILITY, Working Group II Contribution to the Intergovernmental Panel
on Climate Change Fourth Assessment Report, Summary for Policymakers 2, available at
http://www.ipce.ch/pdf/assessment-report/ar4/wga/arg-wgz-spm.pdf (last visited on June 2, 2008) [here-
inafter IMPACTS, ADAPTATION AND VULNERABILITY].

3t Id. at 2. See also Cynthia Rosenzweig et al., Attributing Physical and Biological Impacts to Anthro-
pogenic Climate Change, 453 NATURE 353, 353-54 (May 2008) (stating that in a study of 29,500
data series “[n]inety-five per cent of the 829 documented physical changes have been in directions
consistent with warming”).
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over the past three decades include shrinking glaciers on every continent, melting
permafrost, shifts in the spring peaks of river discharge, and coastal erosion. Biological
effects include phonological changes (such as the timing of blooming of fauna,
species’ migration and reproduction), and changes in community structure.
However, the greatest trepidation of climate scientists lies in the outlook for this
century and beyond, as atmospheric concentrations of greenhouse gases continue
to rise. Absent aggressive global efforts to reduce greenhouse gas emissions, atmo-
spheric concentrations of carbon dioxide may reach twice preindustrial levels by
as early as 2050,33 and perhaps triple by the end of the century.3* The latest assess-
ment by the IPCC projects that a doubling of atmospheric concentrations of carbon
dioxide from preindustrial levels is likely to result in temperature increases in the
range of 2°—4.5°C, with a best estimate of 3°C.3° This projection is remarkably con-
sistent with paleoclimatic evidence. “[E.Jmpirical data climate change over the past
700,000 years yields a climate sensitivity of 3,°C for each W/m? of forcing, or 3°C for
a 4 W/m? forcing.>* However, the time line for these projections may prove to be far
too sanguine given a “shocking” rise in global energy demand in the past few years,
according to the International Energy Agency (IEA) in its most recent World Energy
Outlook.3” The IEA report concludes that world energy demand has accelerated
rapidly during this decade, primarily attributable to breakneck economic growth
in China and India, and that world energy needs could be 50% higher in 2030

38

than today.3® As a consequence, the IEA projects that atmospheric concentrations

32 Rosenzweig et al., supra note 31 at 353.

33 Hansen, supra note 1, at 4.

3 David Talbot, The Dirty Secret, TEcH. Rev. (July/Aug. 2000), available at http:/fwww.
technologyreview.com/Energy/17054 (last visited May 25, 2008); Stephen F. Lincoln, Fossil Fuels
in the 21st Century, 34(8) AMBIO 621, 621 (2005).

Intergovernmental Panel on Climate Change, supra note 7, at 12. See also Bierbaum et al., supra note
16, at x:

w
Vi1

If COz emissions and concentrations grow according to mid-range projections, moreover, the
global average surface temperature is expected to rise by 0.2°C to 0.4°C per decade throughout
the 215t century and would continue to rise thereafter. The cumulative warming by 2100 would
be approximately 3°C to 5°C over preindustrial conditions.
30 Hansen, supra note 3, at 7. As Hansen notes, paleoclimatic data is particularly compelling because it
also includes any cloud feedbacks that may exist. Cloud feedbacks are recognized by most climatol-
ogists as the largest source of uncertainty in climatic modeling. Intergovernmental Panel on Climate
Change, supra note 7, at 4; Richard A. Kerr, Three Degrees of Consensus, 305 SCI. 932, 933 (2004).
37 IEA Predicts ‘Shocking’ Rise in Global Energy Demand, Environmental Finance Online News, Nov. 8,
2007, available at http:/www.environmental-finance.com/onlinews/1108iea.html (last visited May 25,
2008). See also Josep G. Canadell, Contributions to Accelerating Atmospheric CO, Growth from Eco-
nomic Activity, Carbon Intensity, and Efficiency of Natural Sinks, PRoc. NAT'L AcaD. Scr. EARLY ED.,
Nov. 13, 2007, http://www.pnas.org/cgi/doi/10.1073/pnas.0702737104 (last visited May 25, 2008) (global
carbon dioxide emissions rate increased from 1.3% in the 19gos to 3.3% annually in 2000-20060).
International Energy Agency, World Energy Outlook 2007: China and India Insights 41 (2007),
http:/Awww.iea.org/npsum/weozoo7sum.pdf (last visited Nov. 15, 2007). The United States, China, and
India are slated to construct an additional 850 coal-fired plants by 2012. These plants are projected to
produce an additional 2.7 billion tons of carbon dioxide, while the Kyoto Protocol only requires its Par-
ties to reduce their emissions by about 483 million tons. Mark Clayton, New Coal Plants Bury ‘Kyoto,’
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of carbon dioxide could rise to levels that would produce a 6°C increase in global
temperatures by 2030.3

Moreover, the IPCC’s most recent assessment’s midrange scenario projects that
sea levels will rise between 18 and 59 centimeters (723 inches) during the remainder
of this century as a consequence of projected warming.*> However, there is a very
real possibility that sea levels will rise much more than this given potential dynam-
ical responses of ice sheets in Greenland and West Antarctica,* which may exert
substantial positive feedbacks on sea level rise over the next century and beyond.+

A recent study that incorporates ice dynamics projects that sea levels will rise
between 0.8 and 2.0 meters,# “the highest estimates of sea level rise by 2100 that has
been published in the literature to date.” In the longer term, if annual temperatures
increase by more than 3°C in the Antarctic region, which is highly likely by the end
of this century, one study projects that globally averaged sea levels could increase by
7 meters over a period of 1,000 years or more.*>

Consistent scientific evidence predicts that climate change will have dire impli-
cations for both natural systems and human institutions. In the context of natural
systems, the IPCC’s most recent assessment concluded that “the resilience of many
ecosystems is likely to be exceeded this century by an unprecedented combination
of climate change, associated disturbances (e.g., flooding, drought, wildfire, insects,
ocean acidification), and other global change drivers (e.g., land use change, pol-
lution, overexploitation of resources).”*" For example, coral reefs have extremely
narrow temperature tolerances of between 25 and 29°C, with some species in Pacific

CHRISTIAN ScI. MONITOR, Dec. 23, 2004, available at http://www.csmonitor.com/2004/1223/po1so4-
sten.html (last visited May 25, 2008).

39 IEA Predicts ‘Shocking’ Rise in Global Energy Demand, supra note 37.

4 G. A. Meehl, et al., Global Climate Change Projections, in IPCC Fourth Assessment Report, THE
PHYSICAL SCIENCE BasIS (2007), at 820, http://ipcc-wgr.ucar.edu/wgi/Report/AR4WG1_Chio.pdf (last
visited May 20, 2007). Rising sea levels associated with climate change are attributable primarily to
thermal expansion of ocean waters due to warming and glacial melting. Hansen, supra note 1, at 16.

4 Apersuasive case is made by Hansen that the IPCC in its Fourth Assessment Report failed to adequately
take into account multiple positive feedbacks that could occur in Greenland and West Antarctica
should temperatures rise by 2—3°C. These include “reduced surface albedo, loss of buttressing ice
shelves, dynamical response of ice streams to increased melt-water and lower sea surface ice altitude,”
all of which result in massive rises in sea level within a few centuries. James Hansen et al., Global
Temperature Change, 103(39) PRoc. NAT'L ACAD. ScI. 14,288, 14,292 (2000).

4 ].E. Hansen, Scientific Reticence and Sea Level Rise, 3 ENVTL. RES. LETTERS 1, 4 (2007); James Hansen
et al., Climate Change and Trace Gases, 365 PHIL. TRANSACTIONS ROYAL SoC’Y A 1925, 1936 (2007);
Michael Oppenheimer et al., The Limits of Consensus, 317 SCI. 1505, 1505 (2007).

4 W.T. Pleffer, et al., Kinematic Constraints on Glacier Contributions to 21st Century Sea-Level Rise, 321
ScI. 1340, 1342 (2008).

# How Much Will Sea Level Rise?, RealClimate.org, Sept. 4, 2008, http://www.realclimate.org/
index.php?p=598 (last visited Sept. 5, 2008).

4 Jonathan M. Gregory, Philippe Huybrechts & Sarah C.B. Raper, Threatened Loss of the Greenland
Ice-Sheet, 428 NATURE 616, 616 (2004). See also Julian A. Dowdeswell, The Greenland Ice Sheet and
Global Sea-Level Rise, 311 Sc1. 963, 963 (2006). Hansen also concluded that a 2-3°C increase in
temperatures could ultimately result in sea level rise of 25 meters over the course of the next few
hundred years. Id. at 21.

40 TMPACTS, ADAPTATION AND VULNERABILITY, supra note 30, at 5.
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island developing countries (PIDCs) currently living near their threshold of ther-
mal tolerance.?” Projected sea temperature rises in the Pacific region over the next
century are likely to result in a “catastrophic decline” in coral cover.#* Loss of coral
reefs could have similar implications in other regions, including the Indian Ocean
and Caribbean Sea.*? Overall, the World Bank has estimated that 50% of the subsis-
tence and artisanal fisheries will be lost in regions where coral reefs die due to coral
bleaching attributable to climate change.>® The massive infusion of carbon dioxide
into the world’s oceans associated with the growth of anthropogenic emissions also
may result in serious declines in coral reef calcification rates, further contributing
to their destruction.”’

In addition, forest ecosystems may be negatively impacted by climate change.
Climate change may drive changes in floristic composition in some regions, resulting
in changes in forest composition. This could result in the decline of species that
sustain assemblages of pollinators, herbivores, symbiotic fungi, and other important
species in regions such as the Amazon.> In some cases, the loss of key tree species
could result in the collapse of entire forest ecosystems.>3

Climate change may adversely impact a wide array of species through, inter alia,
habitat alteration and destruction, changes in phenology (the relationship between
climate and periodic biological phenomena, such as hibernation or migration), and
direct temperature effects.>* The IPCC in its Fourth Assessment Report concluded

47 William C.G. Burns, The Potential Impacts of Climate Change on Pacific Island State Ecosystems,
Occasional Paper of the Pacific Institute for Studies in Development, Environment, and Security, at
4 (Mar. 2000).

4 Brian C. O'Neill & Michael Oppenheimer, Climate Change Impacts Are Sensitive to the Concentra-
tion Stabilization Path, 101(47) PROC. NAT'L ACAD. Scl. 16,411, 16,414 (2004) (“Model studies suggest
that Earth may enter an era of sustained bleaching and widespread demise of reefs if global mean
temperature increases by >1°C from recent levels”).

49 John P. McWilliams et al., Accelerating Impacts of Temperature-Induced Coral Bleaching in the
Caribbean, 86(8) EcOLOGY 2055, 2059 (2005) (projected warming in the Caribbean could result
in “maximum bleaching extent (i.e., 100% of coral-bearing cells) and maximum bleaching intensity
(100% of coral colonies)”; Simon D. Donner etal., Global Assessment of Coral Bleaching and Required
Rates of Adaptation Under Climate Change, 11 GLOBAL CLIMATE CHANGE BIOLOGY 2251, 225657
(2005) (severe coral bleaching events could occur every three to five years by 2030 in the majority of
the world’s coral reefs, and become a biannual event by 2050); Charles R.C. Sheppard, Coral Decline
and Weather Patterns over 20 Years in the Chagos Archipelago, Indian Ocean, 28(6) AMBIO 472, 475
(1999).

5° O. Hoegh-Guldberg et al, Pacific in Peril, GREENPEACE 54 (Oct. 2000), available at
http://www.greenpeace.org/raw/content/australia/resources/reports/climate-change/coral-bleaching-
pacific-in-pe.pdf (last visited May 26, 2008).

5t See William C.G. Burns, Potential Causes of Action for Climate Change Impacts under the United

Nations Fish Stocks Agreement, in this volume.

William F. Laurance et al., Pervasive Alteration of Tree Communities in Undisturbed Amazonian

Forests, 428 NATURE 171, 174—75 (2004).

53 Frank Ackerman & Elizabeth Stanton, Climate Change: The Costs of Inaction, REPORT TO
FRIENDS OF THE EARTH ENGLAND, WALES AND NORTHERN IRELAND 23 (2000), available at
http://www.foe.co.uk/resource/reports/econ_costs_cc.pdf (last visited May 25, 2008).

>+ See James Battin, Projected Impacts of Climate Change on Salmon Habitat Restoration, 104 PROC.
NAT'L AcAD. Scl. 6720-25 (2007); Mark B. Bush, Miles R. Silman & Dunia H. Urrego, 48,000 Years
of Climate and Forest Change in a Biodiversity Hotspot, 303 ScI. 827, 829 (2004); Andrew R. Blaustein
et al., Amphibian Breeding and Climate Change, 15(6) CONSERVATION BIOLOGY 1804—09 (2001).
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that 20-30% of species would likely face an increased risk of extinction if globally
averaged temperatures rise 1.5-2.5°C above 1980-1999 levels, and that 40-70% of
species could be rendered extinct should temperature increases exceed 3.5°C.5
Thus, climate change may pose the greatest global threat to biodiversity in most
regions of the world by the middle or latter part of this century."

In terms of human impacts, 100 million people may be imperiled by coastal
flooding even under the middle range of projections,”” with the very future of
many small island nations potentially hanging in the balance.>* Should sea level
ultimately rise 4-6 meters, the results would be “globally catastrophic,” resulting
in the inundation of large parts of many major cities, including New York, London,
Sydney, Vancouver, Mumbai, and Tokyo.*® “In Florida, Louisiana, the Netherlands,
Bangladesh and elsewhere, whole regions and cities may vanish. China’s economic

61

powerhouse, Shanghai, has an average elevation of just 4 metres.”

There is also likely to be a substantial increase in the incidence of a wide array of
deadly diseases. This includes vector-borne infectious diseases such as malaria and
dengue fever,” as well as water-borne diseases such as cholera and hepatitis A.%3 A
2°C increase in temperature, for example, could lead to 40-60 million additional
cases of malaria in Africa and millions of additional deaths.®*

Global food production potential is anticipated to rise over a range of 1-3°C

temperature increases.”> However, increased temperatures and regional declines in

66

precipitation could exacerbate conditions in arid and semiarid regions,”® resulting

55 T FLANNERY, THE WEATHER MAKERS 116 (2005); Craig D. Thomas et al., Extinction Risk from

Climate Change, 427 NATURE 145, 146—47 (2004).

Thomas et al., supra note 55, at 146—47.

57 Climate Action Network, Preventing Dangerous Climate Change 6 (2002).

58 William C.G. Burns, Potential Implications of Climate Change for the Coastal Resources of Pacific
Island Developing Countries and Potential Legal and Policy Responses, 8(1) HARv. Asia-Pac. Rv.
1-8 (2005); William C.G. Burns, The Possible Impacts of Climate Change on Pacific Island State
Ecosystems, Occasional Paper of the Pacific Institute for Studies in Development, Environment &
Security 1-19 (Mar. 2000).

59 Richard A. Kerr, Global Warming Is Changing the World, 316 ScI. 188, 190 (2007).

6 James Hansen, Climate Catastrophe, New Sci. 33, July 30, 2007, available at http://pubs.giss.

nasa.gov/docs/2007/2007_Hansen_z.pdf (last visited May 25, 2008).

Id. Sea level rise of several meters could compel more than one billion inhabitants to retreat inland

“or face exile.” See also Sujatha Byravan & Sudhir Chella Rajan, Providing New Homes for Climate

Change Exiles, 6 CLIMATE POL'Y 247, 247 (2000).

IMPACTS, ADAPTATION AND VULNERABILITY, supra note 30, ch. 9, Human Health, at sec. 9.7.11

(Number of people living in potential transmission zone of malaria may increase by 260-320 million

by 2080); John E. Hay et al., Climate Variability and Change and Sea-Level Rise in the Pacific

Islands Region, SouTH PACIFIC REGIONAL ENVIRONMENT 69 (2003), available at http:/www.sprep.org/

climate/documents/webi.pdf (last visited May 25, 2008); William C.G. Burns, Climate Change and

Human Health, The Critical Policy Agenda, 287(17) ]. AM. MED. Ass'N 287, 287 (2002).

IPCC, supra note 7, at sec. 9.5.1.

%4 Paul Reiter, Climate Change and Mosquito-Borne Disease, 109 ENVTL. HEALTH PERSP. 1, 1 (2001).

05 IMPACTS, ADAPTATION AND VULNERABILITY, supra note 30, at 8.

66 Papua New Guinea & Pacific Island County Unit, The World Bank, Cities, Seas, and Storms,
in 4 ADAPTING TO CLIMATE CHANGE 13, Nov. 13, 2000; UNEP Information Unit On Climate
Change, Climate Change Scenarios: Why the Poor Are the Most Vulnerable, Fact Sheet No. 111
(May 1993).

56

61

63

ls)



10 William C. G. Burns and Hari M. Osofsky

in substantial declines in crop production in many developing nations.®” This could
be especially disastrous in Africa, where close to half of the currently S8oo million
undernourished people reside.”® The IPCC in its most recent assessment indicates
that yields from rain-fed agriculture could decline by up to 50% by 2020.%

The economic implications of climate change could also be extremely serious.
A 2005 study for the FEuropean Commission projected that the cost of climate
change could be more than $100 trillion by the end of this century.” Other studies
project even potentially direr economic impacts. For example, the German Institute
for Economic Research projects that economic damage could reach $20 trillion
annually by 2100 under a business-as-usual scenario for greenhouse gas emissions,
reducing global economic output by 6-8%.7" The Stern Review on the Economics
of Climate Change for the U.K. government concluded that warming on the higher
end of projections could result in a 5-10% loss of GDP, with poorer countries
suffering losses in excess of 10%.7

2. INTERNATIONAL LEGAL RESPONSES TO CLIMATE CHANGE

The primary international legal response to climate change to date is the United
Nations Framework Convention on Climate Change (UNFCCC),” which entered
into force in 1994 and has been ratified by 189 countries and the European Economic
Community.”* Unfortunately, resistance by several nations, most prominently, the
United States and OPEC States, to mandatory reduction targets for greenhouse
gas emissions led the drafters to resort instead to “constructive ambiguities” and
“guidelines, rather than a legal commitment.””> Thus, the UNFCCC merely calls

=
=3

Drew T. Shindell etal., Solar and Anthropogenic Forcing of Tropical Hydrology, 33 GEOPHYSICAL REs.

LETTERS L24706 1, 5 (2006), available at http://pubs.giss.nasa.gov/docs/2006/2006_Shindell_etal_4.pdf

(last visited May 25, 2008); Mark Spalding, Stephen Grady & Christoph Zockler, Changes in

Tropical Regions, in IMPACTS OF CLIMATE CHANGE ON WILDLIFE 28 (Rys E. Green et al. eds.,

2002).

CNA CORPORATION, NATIONAL SECURITY AND THE THREAT OF CLIMATE CHANGE 15 (2007), available

at http://securityandclimate.cna.org (last visited May 25, 2008).

69 IMPACTS, ADAPTATION AND VULNERABILITY, supra note 30, at 10.

7° PauL WATKISS ET AL., THE Impacts aND Costs oF CLIMATE CHANGE iv (2005), Commissioned
by the European Commission DG Environment, available at http://ec.curopa.cu/environment/
climat/pdf/final_reporta.pdf (last visited May 25, 2008).

7 Ackerman & Stanton, supra note 53, at 22.

72 NicHOLAS STERN, THE Economics oF CLIMATE CHANGE, Executive Summary ix (2006), available
at http://www.hm-treasury.gov.uk./media/4/3/Executive_Summary.pdf (last visited May 25, 2008).

73 United Nations Framework Convention on Climate Change, 31 LL.M. 849 (May 9, 1992) [hereinafter
UNFCCC].

74 United Nations Framework Convention on Climate Change Secretariat, UNFCCC: Status of Ratifi-
cations, available at http:/lunfccc.int/kyoto_protocol/status_of_ratification/items/2613.php (last visited
May 25, 2008) [hereinafter Status of Ratifications).

75 Ranee Khooshie Lai Panjabi, Can International Law Improve the Climate? An Analysis of the United

Nations Framework Convention on Climate Change Signed at the Rio Summit in 1992,18 N.C. J. INT'L

L. & Com. REG. 401, 404 (1993).
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on the Parties in Annex [ (developed countries and economies in transition) to “aim”
to return their emissions back to 1990 levels.”

By 1995, the greenhouse gas emissions of most developed countries were already
well above 1990 levels, and a study by the Organization of Economic Cooperation
and Development projected that emissions from industrialized countries would rise
between 11 and 24% over the next 15 years.”” The realization that more substantive
measures were necessary ultimately led to the adoption of the Kyoto Protocol to the
UNFCCC? at the Third Conference of the Parties in 1997. The Protocol entered
into force in 2005 and currently has 16¢ States and the EEC as Parties.”

The Protocol calls for industrialized States and States with economies in transition
to reduce their aggregate greenhouse gas emissions to at least 5% below 19go levels in
the commitment period of 2008 to 2012.°° In addition, the Protocol required Parties
to begin negotiating commitments for subsequent periods by 2005.”"

Unfortunately, for several reasons, the Protocol is not the panacea that the pop-
ular press sometimes portrays it to be. First, former President George W. Bush
announced in 2001 that the United States, responsible for 25% of the world’s anthro-
pogenic greenhouse gas emissions, would not become a Party to the Protocol.”* As
an alternative, the former president as part of his 2002 “Clear Skies Initiative” pro-
posed the “Global Climate Initiative (GCI),” which would have sought to reduce
the “greenhouse gas intensity” of the U.S. economy by 18% over the following ten
years.” “Greenhouse gas intensity” is defined as the ratio of greenhouse gases to
economic output.u

While touted as a bold approach by the Bush administration, in reality, the GCI
constituted an extremely tepid response by the world’s largest producer of greenhouse
gases. While the Kyoto Protocol would have committed the United States to reduce
its greenhouse gas emissions by 7% below 1990 levels,”> under the GCI it was
estimated that emissions would rise by 32% above 199o levels.”® The GCI ultimately

75 UNFCCC, supra note 73, at art. 4(2)(b).

77 Bas Arts, New Arrangements in Climate Policy, 52 CHANGE 1, 2 (2000).

Kyoto Protocol to the United Nations Framework Convention on Climate Change, Dec. 10, 1997,

FCCC/CPhgg7/L.7/Add. 1, 37 LL.M. 22.

79 Status of Ratifications, supra note 74.

8 Id. at art. 3(1).

Id. at art 3(g); art. 21(7).

82 Pregs Release, White House Office of the Press Secretary, President Bush Discusses Global Cli-
mate Change (June 11, 2001), available at http:/fwww.whitehouse.gov/news/releases/2001/06/20010611—
2.html (last visited May 25, 2008).

8 The White House, Global Climate Change Policy Book, Feb. 2002, available at http:/fwvww.
whitehouse.gov/news/releases/2002/02/climatechange.html (last visited May 25, 2008). The proposal
also called, inter alia, for increasing funding for climate change research by $700 million in fiscal year
2003. Id.

84 Id.

85 Kyoto Protocol, supra note 78, at Annex B.

86 Detlef van Vuuren et al., An Evaluation of the Level of Ambition and Implications of the Bush Climate
Change Initiative, 2 CLIMATE POL’Y 293, 295 (2002); A.P.G. de Moor et al., Evaluating the Bush
Climate Change Initiative, Dutch Ministry of Environment, RIVM Report 278001019/2002 13 (2002).



12

William C. G. Burns and Hari M. Osofsky

withered on the vine after failing to clear out of the Senate Environment and Public

Works Committee in March 2005.57 While the Bush administration continued to

touta voluntary, technologically driven approach, the UNFCCC Secretariatrecently

projected that U.S. greenhouse gas emissions will be more than 32% above 1990

levels by 2010, and more than 50% above 19go levels by 2020."® The steady upward

projection of emissions is in no small part attributable to the United States’ continued

commitment to coal, which produces triple the carbon dioxide per unit of energy as

natural gas and double that of o0il.% Fifty percent of the electricity generated in the
United States is currently produced from coal, and there are an estimated 130 new

87

88

89

Michael Janofsky, Bush-Backed Emissions Bill Fails to Reach Senate Floor, N.Y. TiMES, Mar.
10, 2005, available at http://www.nytimes.com/2005/03/10/politicsoenviro.html (last visited May
25, 2008). The United States, China, India, Japan, South Korea, and Australia, responsible for
49% of the world’s greenhouse gas emissions, did agree to form the Asia-Pacific Partnership on
Clean Development and Climate in 2005. The Partnership’s primary objective is to “promote
and create an enabling environment for the development, diffusion, deployment and transfer of
existing and emerging cost-effective, cleaner technologies and practices....” Potential areas for
collaboration include development of energy efficiency programs, clean coal, renewable energy
sources, including wind, solar, and geothermal, and carbon sequestration projects. It is contem-
plated that a nonbinding compact will be established to specify terms of implementation of the
Partnership. Vision Statement of Australia, China, India, Japan, the Republic of Korea and the
United States of America for a New Asia-Pacific Partnership on Clean Development and Climate,
July 28, 2005, http://www.pm.gov.au/news/media_releases/media_Release1482. html#statement (last
visited Aug. 25, 2005); Anna Matysek et al., Technology — Its Role in Economic Development
and Climate Change 7, Abare Res. Rep. 06.6 (2000), available at http://www.abareconomics.com/
publications_html/climate/climate_o6/cc_technology.pdf (last visited May 25, 2008). However, the
Partnership agreement is not likely to substantially change the terrain, as it does not incorpo-
rate legally binding commitments or targets to reduce greenhouse gas emissions, obviating the
incentive for the public and private sectors to deploy costly new technologies, and doesn’t at
this point have a funding mechanism for the programs it outlines, including facilitation of trans-
fers of low-emission technologies to developing countries. Zhong Xiang Zhang, Energy, Envi-
ronment and Climate Issues in Asia, Harvard Project for Asian and International Relations 26
(2006), available at http://papers.sstn.com/sol3/papers.cim?abstract_id=920756 (last visited May 25,
2008); Richard Black, Climate Pact: For Good or Bad?, BBC News, July 28, 2005, available at
http://mews.bbe.co.uk/i/hi/sciftech/4725681.stm (last visited May 25, 2008). As Anthony Hobley, Chair-
man of the London Climate Change Services concluded: “This partnership does not provide any-
thing additional to the UNFCCC to which all of the countries involved have already signed up.”
Liz Bossley, Asia-Pacific Partnership: Complementing or Competing with Kyoto?, 48 MIDDLE E.
Econ. Surv., No. 32, Aug. 8, 2005, available at http://www.mees.com/postedarticles/oped/v48n32—
50Do1htm (last visited May 25, 2008). Moreover, to date, Australia and the United States have
pledged to spend a paltry $455 million over the next five years on clean energy projects. Clair Miller,
New Climate Partnership Makes Little Difference, 4(2) FRONTIERS IN Ecorocy & ENvV'T 6o, 60
(2000).

UNFCCC Secretariat, Data Appendices to UNFCCC Presentation at the AWG Workshop 6, Nov.
7, 2000, available at hitp://unfccc.int/files/meetings/cop_12/in-session_workshops/application/pdf/
obno7_6_ghg_app.pdf (last visited May 25, 2008).

William K. Stevens, Global Economy Slowly Cuts Use of High-Carbon Energy, N.Y. TimEs, Oct. 31,
1999, at A12. Coal-burning plants contributed most of the new carbon dioxide emitted by the electric
power sector, which in turn has accounted for nearly half of the 18% increase in carbon dioxide
emissions in the United States between 1990 and 2004. Megan Tady, Climate Change Gas Emissions
Way Up Nationwide, AlterNet, Apr. 20, 2007, http://www.alternet.org/story/s0624 (last visited May 25,
2008).
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90

coal-fired plants on the drawing boards.”” As the IPCC recently observed, energy
infrastructure decisions during this period of time will exert substantial influence on
future greenhouse gas emissions, given the long lifetimes of such facilities.”'

With the Bush administration’s increased openness to international climate nego-
tiations in its last couple of years and with the Obama administration’s much greater
commitment to the negotiations, the United States appears to be reengaging the
world community on this issue. At the G8 Summit in June 2007, the United States
joined the other States in adopting “Agenda for Global Growth and Stability,”
which included a section on addressing climate change. In the Agenda, the G8
States acknowledged the need for “resolute and concerted action” to reduce green-
house gas emissions, and that “tackling climate change is a shared responsibility for
all.”* However, primarily because of U.S. resistance, the G8 stopped short of agree-
ing to specific targets and timetables for reducing emissions, rather only pledging
to “consider seriously” the decisions made by the European Union, Canada, and
Japan to reduce emissions by at least half of 1990 levels by 2050.93

Later in 2007, then president Bush invited the EU, the United Nations, and
eleven industrial and developing States to work toward a long-term goal for emis-
sions reductions by 2008.94 However, at the thirteenth Conference of the Parties
to the UNFCCC in December, the Bush administration castigated the European
Union for proposing that industrialized nations reduce their greenhouse gas emis-
sions by 25-40% by 2020, characterizing the proposal as “totally unrealistic” and
“unhelpful.”> Ultimately, the United States did agree to the Bali Action Plan,

96

which lays out a process for addressing climate change in the long term.?” However,

the Action Plan also reflects the U.S. resistance to binding targets and timetables
for reducing emissions. The United States successfully beat back an effort by the
European Union to secure an agreement on the part of industrialized nations to

9° Pew Center on Global Climate Change, Coal and Climate Change Facts, available at http://
www.pewclimate.org/global-warming-basics/coalfacts.cfm (last visited May 25, 2008).

9" MrT1GATION OF CLIMATE CHANGE, supra note 20, at 18.

9 G8 Summit, Growth and Responsibility in the World Economy, €440—41, June 7, 2007.

93 Id. at (49.

94 Matt Spetalnick, Bush Calls Meeting on Global Warming for September, Planet Ark, Aug. 6, 2007,
http:/Awww.planetark.com/dailynewsstory.cfm/newsid/43467/story.htm (last visited May 25, 2008).

95 David Adam, U.S. Balks at Bali Carbon Targets, GuARDIAN UNLIMITED, Dec. 10, 2007, available
at http://www.guardian.co.uk/environment/2007/dec/10/climatechange.usnews (last visited May 25,
2008). The European Union in late 2008 committed itself to a “triple” initiative to reduce greenhouse
gas emissions by 20% below 199o levels by 2020, to reduce energy consumption by 20% the same date,
and to ensure that 20% of EU energy is produced with renewable energy sources by that date. lan
Traynor, A Mix of Rules and Markets, Held Together by Tradeoffs, Guardian.co.uk, Dec. 13, 2008, avail-
able at http://www.guardian.co.uk/environment/2008/dec/13/carbonemissions-emissionstrading (last
visited Mar. 10, 2009).

9% UNFCCC, 13th Conference of the Parties, Bali Action Plan, CP.a3 (2007), available at
http:/funfccc.int/fles/meetings/cop_13/application/pdf/cp_bali_action.pdf (last visited May 25, 2008)
[hereinafter Bali Action Plan].
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reduce their emission by 25-40% by 2012.97 Thus, the Plan merely establishes a
comprehensive process to “enable the full, effective and sustained implementa-
tion of the Convention through long-term cooperative action...,”" including
“[m]easurable, reportable and verifiable nationally appropriate mitigation commit-
ments or actions, including quantified emission limitation and reduction objectives,
by all developed country Parties.”

In March 2008, James L. Conaughton, chairman of the White House Council
on Environmental Quality under President Bush, announced that the United States
was amenable to accepting a binding treaty to reduce emissions if China and other
major developing countries were willing to do so also.”*® At the G8 Summit in Japan
in July 2008, the G8 leaders agreed to “the goal of achieving at least 50% reduction
of global emissions by 2050.”"”" However, the leaders notably failed to agree to
medium-term targets, and the emphasis on the need for both major developed and
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developing economies to make substantive commitments'®* may ultimately scupper

the initiative.

The Obama administration has pledged to “engage vigorously” in climate change
negotiations at the international level and has called for implementing a cap-and-
trade program to reduce greenhouse gas emissions in the United States 14% below
2005 levels by 2020, and approximately 83% below 2005 levels by 2050."3 These
commitments hopefully will translate into greater willingness for the United States to
make binding international commitments in the post-2012 treaty regime. Moreover,
the U.S. Congress, with support from the executive branch, is considering major
cap-and-trade legislation, and some U.S. cities, counties, and states are at the front
end of innovative emissions reductions. But in the meantime, despite progress by
particular smaller-scale governments, the United States as a whole continues to emit
at troublingly high levels."*t

97 Peter Montague, The Basket Our Eggs Are In, 939 Rachel’s Democracy & Health N., Dec.
27, 2007, available at http:/www.rachel.org/en/newsletters/rachels_news/g3g (last visited May 28,
2009).

98 UNFCCC, Bali Action Plan, Decision — CP.13/ (2008), at para. 1.

99 Id. at para. 1(b)(1).

1°° James Kanter & Andrew C. Revkin, Binding Emissions Treaty Still a Possibility, U.S. Says, N.Y.

TmMEs, Feb. 27, 2008, at AS.

G8 Summit, Statement on Environment and Climate Change (2008), at para. 23, available at

http:/Awvww.g8summit.go.jp/eng/doc/doco8o709_oz_en.html (last visited July 14, 2008).

192 Id. at para. 24.

193 Kim Chipman & Catherine Dodge, Obama Plan Has $79 Billion From Cap-and-Trade in 2012,
Bloomberg News, Feb. 26, 2009, available at http:/iwww.bloomberg.com/apps/news?pid=20601087&
sid=aDT1Ybl.PccE&refer=home; Change.gov, The Obama-Biden Plan, available at http://change
.gov/agenda/energy_and_environment_agenda (last visited Mar. 1, 2009); Jeff Mason, Obama Vows
Climate Action Despite Financial Crisis, REUTERS, Nov. 18, 2008, available at http://www.reuters
.com/article/veCandidateFeed2/idUSN18276285 (last visited Mar. 1, 2009).

124 See Kitty Bennett & Farhana Hossain, The Presidential Candidates on Climate Change, available
at http://politics.nytimes.com/election-guide/2008/issues/climate.html (last visited May 25, 2008).
Another potential positive development in the United States was the flurry of legislative activ-
ity in the 11oth Congress to address climate change, with more than 180 bills, resolutions, and
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amendments introduced in the session through February 2008 to address climate change. Pew
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Second, in developing the rules for implementing the Protocol, many concessions
were made to wavering nations that substantially dilute the Parties’ commitments.
Thus, some analysts believe that implementation of the Protocol ultimately will

Center on Global Climate Change, Legislation in the 110th Congress Related to Global Cli-
mate Change, available at http:/www.pewclimate.org/what_s_being_done/in_the_congress (last vis-
ited May 25, 2008). Several of the bills would have established cap-and-trade systems that would
have dramatically reduced emissions over the course of the next few decades. In December
2007, the U.S. Senate Environment and Public Works Committee reported out the Lieberman-
Warner Climate Security Act, S. 2191. This is the first greenhouse gas emissions cap-and-trade
bill to be voted out of committee in the United States. Pew Center on Global Climate Change,
Legislation in the 110th Congress Related to Global Climate Change, available at http://www.
pewclimate.org/what_s_being_done/in_the_congress/othcongress.cim (last visited May 25, 2008).
However, the bill ultimately died on the Senate floor in June 2008. Eric Pooley, Why the
Climate Bill Failed, TIME, June 9, 2008, available at http://www.time.com/time/nation/article/
0,8599,1812836,00.html (last visited Mar. 11, 2009). There is likely to be substantial activity related
to climate change in the 1mth Congress. President Obama has several powerful allies who advo-
cate climate change legislation in the House, including Henry Waxman, the chairman of the
House Energy and Commerce Committee, which has jurisdiction over climate change legisla-
tion in the House, and Representative Edward Markey, who heads up the committee’s Subcom-
mittee on Energy and Environment. Pew Center on Global Climate Change, Climate Action in
Congress, available at http://www.pewclimate.org/what_s_being_done/in_the_congress (last visited
Mar. 11, 2009). The Senate may also begin debate on climate change legislation again this summer.
lan Talley, Sen. Reid: Aiming to Debate Climate Bill by Summer, Wall St. ]., Feb. 20, 2009, available
at http://online.wsj.com/article/SB123516532284336065.html (last visited Mar. 12, 2009).

At the subnational level, there are also a number of regional and state initiatives to address
climate change that may ultimately have a positive impact. For example, in 2006, California,
which is the twelfth-largest emitter of carbon dioxide globally, Office of the Governor, Press
Release, Gov. Schwarzenegger Signs Landmark Legislation to Reduce Greenhouse Gas Emissions,
available at http://gov.ca.gov/index.php?/press-release/4111/ (last visited May 25, 2008), passed the
California Global Warming Solutions Act, or AB32. California Legislature, Assembly Bill 32,
Dec. 4, 2000, available at http:/www.leginfo.ca.gov/pub/o7-08/bill/asm/ab_ooo1-ooso/ab_32_bill_
20070501_amended_asm_vg6.pdf (last visited May 25, 2008) [hereinafter AB32]. AB32 calls for the
state to reduce its greenhouse emissions to 1990 levels by 2020. Id. at sec. 38550. The law pro-
vides for the establishment of additional targets thereafter, with the ultimate goal of reducing the
state’s emissions by 80% below 1990 levels by 2050. Office of the Governor, supra. It remains to
be seen, however, whether the state can achieve this goal in the face of a projected doubling of
its population in the next forty years and likely political pressure to downgrade the commitment if
there is not ultimately a commensurate federal mandate. Bruce Murray, Global Cooling in the Sun-
shine State, available at http:/Awww.analysisonline.org/energy/abz2.html (last visited Sept. 6, 2007).
In the East, ten states have now joined the Regional Greenhouse Gas Initiative (RGGI), which
sets a cap on power plant emissions at approximately current levels of 120 million tons of carbon
dioxide between 2009 and 2015, and then 10% below this level by 2019. Regional Greenhouse Gas
Initiative, Frequently Asked Questions, available at http://www.rggi.org/docs/mou_faqs_12_20_os.pdf
(last visited May 25, 2008). Even assuming the states achieve this goal, this is an extremely mod-
est commitment compared to what ultimately must be done, but at least RGGI establishes an
institutional framework in the region that hopefully will both commit to further reductions in
the future and help to pressure the federal government to establish national mandates. Moreover,
a large number of states are taking actions to reduce greenhouse gas initiatives, including through
renewable portfolio standards, greenhouse gas emissions targets, and tax incentives to reduce emis-
sions. Pew Center on Global Climate Change, Climate Change 101: State Action, available at
http:/Awww.pewclimate.org/docUploads/io1_States.pdf (last visited May 25, 2008). Similar initiatives
have been established in the Midwest and South. See Western Climate Initiative, available at
http://www.westernclimateinitiative.org/Useful_Links.cfm (last visited May 25, 2008); Midwestern
Greenhouse Gas Accord, available at http:/fwww.wisgov.state.wi.us/docview.asp?docid=12497 (last
visited May 25, 2008).
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result in substantially fewer reductions in emissions than originally contemplated,
or perhaps even a net increase over 19qo levels.'”>

Third, it is far from clear that most of the industrialized State Parties to Kyoto
will fulfill their obligations in the first commitment period. For example, Japan’s
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emissions are currently more than 14% above its Kyoto targets.””” Canada’s emis-

sions are now more than 30% above 1990 levels,” and the government recently
acknowledged that it won’t meet its commitments, but rather will seck to achieve
less ambitious targets.”® Even the European Union, the staunchest supporter of
the Protocol, is struggling to meet its commitments. Greenhouse gas emissions
in the EU rose in 2004 and 2005,' and seven of the EU-15 States are projected to
exceed their individual emission limits set by the EU."° The European Commission
projects that the bloc’s Kyoto commitment will be met through the implementation
of additional initiatives, but has emphasized that there is little room for error at this
point.™

195 Tom Athanasiou & Paul Baer, Bonn and Genoa: A Tale of Two Cities and Two Movements, Foreign
Policy in Focus, Discussion Paper 3 (Aug. 2001) (Concessions made in negotiations to flesh out Kyoto
Protocol could “render the protocol’s nominal mandate of a 5.2% overall reduction in rich-world
emissions (from their 1990 baseline) into a 0.3% increase); Miranda A. Schreurs, Competing Agendas
and the Climate Change Negotiations: The United States, the European Union, and Japan, 31 ENVTL.
L. REP. 11,218, 11,218 (2001).

16 Tkuko Kao & Neil Chatterjee, Japan’s Kyoto Gap Widens as Emissions Rise, Planet Ark, Oct. 18,
2000, available at http:/www.planetark.com/dailynewsstory.cfm/newsid/38538/story.htm (last visited
May 25, 2008). See also Japan Emissions to Rise, Kyoto Target at Risk — Paper, Aug. 9, 2007, http://www
.planetark.com/dailynewsstory.cfm/newsid/43564/story.htm (last visited May 25, 2008) (Japanese gov-
ernment projects that Japan’s greenhouse gas emissions will rise by 0.9% in the fiscal year ending in
March 20m).

197 Rob Gillies, Canada Won’t Meet Kyoto Emissions Targets, Boston.com, Apr. 26, 2007, available at
http://www.boston.com/news/world/canada/articles/2007/04/26/canada_wont_meet_kyoto_emission_
target (last visited Sept. 6, 2007). The government’s own new “T'urning the Corner” climate change
strategy would put Canada 39% above its Kyoto target in 2012. Environment News Service, Canada
Sued for Abandoning Kyoto Climate Commitment, May 29, 2007, available at http:/www.ecojustice.ca/
media-centre/press-clips/canada-sued-for-abandoning-kyoto-climate-commitment/?searchterm="%22
abandoningZ2okyoto (last visited May 25, 2008).

198 Gillies, supra note 107. Under the latest plan promulgated by the conservative Canadian government,
Canada will not meet its commitments under the Kyoto Protocol until 2025 rather than 2012. Environ-
mentalists Pan Harper’s Pitch on Climate, CTV.ca, June 4, 2007, available at http://www.ctv.ca/
servlet/ArticleNews/story/CTVNews/20070603/harper_g8_o70604/200706047hub=Canada (last vis-
ited May 25, 2008).

%9 Helena Spongenberg, EU Falls Behind on Green Targets, euobserver.com, June 23, 2006, available at
http://euobserver.com/g/21944/7rk=1 (last visited May 25, 2008).

"° Europa, Climate Change: Member States Need to Intensify Efforts to Reach Kyoto Emission
Targets, Oct. 27, 2000, available at http://europa.cu/rapid/pressReleasesAction.do?reference=IP/
06/1488&format=HTML&aged=o&language=EN&guil.anguage=en (last visited May 25, 2008).

" Id. Foreboding recent developments may make achievement of European’s longer-range objective of
reducing emissions by 20% below 1990 levels by 2020 increasingly unlikely. Italian Prime Minister
Silvio Berlusconi recently announced his intention to veto the EU’s proposal, and several Cen-
tral and Eastern European countries, including Poland, Bulgaria, the Czech Republic, Hungary,
Romania, and Slovakia, have expressed serious reservations about the proposal. Christian Spillmann,
Italy, Poland, Threaten to Veto EU Climate Change Plans, Yahoo! News, Oct. 15, 2008, available at
http://mews.yahoo.com/s/afp/20081015/wl_afp/eusummitclimatewarmingenvironment (last visited on
Oct. 22, 2008).
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Finally, even if the Kyoto Protocol, as originally drafted, were faithfully imple-
mented by all industrialized nations it would constitute only an extremely modest
down payment on what ultimately must be done to stabilize atmospheric concentra-
tions of greenhouse emissions. This is true for two primary reasons. First, as indicated
above, the Kyoto Protocol in its first commitment period calls for Annex I Parties
to reduce their overall greenhouse gas emissions by 5%. By contrast, stabilization of
atmospheric greenhouse gases at levels that produce no more than a 2—3°C increase
in temperatures from preindustrial levels, which many climate experts cite as a
critical “climate tipping point that could lead to intolerable impacts on human well-
being,
60—70%."3 Moreover, industrialized countries might have to reduce their emissions
by as much as 8o% by the middle of the century if developing nations are to be
permitted some growth in their emissions levels.”

7112

will require the world community to reduce greenhouse gas emissions by

Second, the Protocol currently does not impose emissions reductions commit-
ments on developing countries, even though it is projected that by 2025 the devel-
oping world’s share of global emissions will be approximately 55%." Indeed, the
Netherlands Environmental Assessment Agency recently concluded that China,

2 Bierbaum et al., supra note 16, at xi. See also Paul Baer & Tom Athanasiou, Honesty About Dangerous
Climate Change, EcoEquity, available at http://www.ecoequity.org/ceo/ceo_8_2.htm#dangerous (last
visited May 25, 2008); B.C. O’'Neill & M. Oppenheimer, Climate Change - Dangerous Climate Impacts
and the Kyoto Protocol, 296 ScI. 1971~72 (2002). However, it needs to be emphasized that even lower
temperature increases will have serious implications. For example, a 1°C increase in atmospheric
temperatures will seriously imperil the world’s coral reef ecosystems, as well as many other ecosystems
in developing countries. Id. at 1971; Hadley Centre, Avoiding Dangerous Climate Change 14 (2005),
available at http://www stabilisation200s.com/Steering_Commitee_Report.pdf (last visited May 25,
2008).

3 Jonathan Pershing & Fernando Tudela, A Long-Term Target: Framing the Climate Effort, in BEYOND
KyoTo: ADVANCING THE INTERNATIONAL EFFORT AGAINST CLIMATE CHANGE (Joseph E. Aldy et al.
eds., 2004), Pew Center on Global Climate Change, QGA: Kyoto Protocol 23, available at
http:/Awvww.pewclimate.org/docUploads/Long%2DTerm%zo0Target%z2Epdf (last visited May 25, 2008)
(Stabilization of atmospheric carbon dioxide levels at 550 parts per million, yielding an estimated 1.6—
2.9°C increase in temperatures from preindustrial levels, necessitates 60% reduction in emissions).
A recent study by Hare and Meinshausen suggests that the cutbacks may have to be even more dra-
matic. The study concludes that there is a 66% risk of overshooting a 2°C increase of temperatures
from preindustrial levels even if atmospheric concentrations of carbon dioxide are held to 450 parts
per million. Bill Hare & Malte Meinshausen, How Much Warming Are We Committed to and How
Much Can be Avoided?, 75 CrimaTIC CHANGE 111, 129 (2000). The authors conclude that “[o]nly
scenarios that aim at stabilization levels at or below 400 ppm CO, equivalence (~ 350ppm CO, ) can
limit the probability of exceeding 2°C to reasonable levels. . . ” Id. at137. Even stabilization at 6soppm
CO, equivalence would require reductions of approximately 50% by 2100. Detlef P. van Vuuren et
al., Stabilizing Greenhouse Gas Concentrations at Low Levels: An Assessment of Reduction Strategies
and Costs, 81 CLIMATIC CHANGE 119, 120 (2007).

"4 David D. Doniger, Antonia V. Herzog & Daniel A. Lashof, An Ambitious, Centrist Approach
to Global Warming Legislation, 314 ScI. 704, 704 (2000); Ecofys GmbH et al., WWF Cli-
mate Scorecards: Comparison of the Climate Performance of the G8 Countries 4, available at
http://www.panda.org/downloads/climate_change/gSscorecardsjunzglight.pdf (last visited May 2s,
2008).

15 Kevin Baumert & Jonathan Pershing, Climate Data: Insights and Observations, Pew Center on Global
Climate Change 16 (2004). Overall, the Parties to the Kyoto Protocol only generate approximately
one third of the world’s greenhouse emissions. Pew Center on Global Climate Change, supra note
16, at 36.
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with fossil fuel consumption in recent years rising at a blistering pace of more than
16

9% annually,"® surpassed the United States in 2006 in aggregate carbon dioxide

emissions.""”

Given the modest commitments undertaken under Kyoto, and the difficulties of
controlling the rapid growth of emissions in the United States and large developing
States, it is not surprising that the U.S. Energy Information Agency recently pro-

jected that worldwide emissions under Kyoto would be 43,000 MMT in 2030, only

"% Overall, climate

slightly below the business as usual projection of 43,676 MMT.
researchers have estimated that full implementation of Kyoto would reduce pro-
jected warming in 2050 by only about one-twentieth of one degree and projected sea
level rise by a mere 5 millimeters."? By contrast, recent research indicates that if the
world community wishes to have a reasonable prospect for avoiding temperatures
increases beyond 2°C, global energy emissions must be stabilized by 2015 and rapidly
decline by 6-8 per cent annually between 2020 and 2040, and full decarbonization
by 2050."°

The glacial pace of progress under the UNFCCC and the Kyoto Protocol has
led to growing despair by many actors, including nongovernmental organizations
(NGOs), state and local governments in the United States, and in many nations,
especially Southern States that are particularly vulnerable to the threat of climate
change. Indeed, the trepidation of such stakeholders has been exacerbated over the
course of the Bush administration by the failure of the United States to signal its

121

willingness to reengage in the Kyoto process,”' as well as tepid support for future

commitments by other major greenhouse gas—emitting States, including China,

122

Russia, and India.””* Particularly disconcerting was the successtul opposition by the

16 Robert Collier, China About to Pass U.S. as World’s Top Generator of Greenhouse Gases,
SFGate.com, Mar. 5, 2007, available at http://sfgate.com/cgi-bin/article.cgi?file=/c/a/2007/03/05/
MNG18OFHF21.DTL&type=printable (last visited May 25, 2008). China’s carbon dioxide emis-
sions over the period of 2001-2006 were almost 350% higher than the emissions of the United States,
Canada, the Furopean Union, South Korea, Australia, and New Zealand combined. Id.

U7 Press Release, Netherlands Environmental Assessment Agency, Chinese COz Emissions
in Perspective (June 22, 2007), available at http://www.mnp.nl/en/service/pressreleases/2007/
20070622ChineseCOzemissionsinperspective.html (last visited May 25, 2008).

18 Michael Gerrard, Introduction and Overview, in GLoBAL CLIMATE CHANGE AND U.S. Law 13 (Michael
B. Gerrard ed., 2007).

9 Martin Parry et al., Buenos Aires and Kyoto Targets Do Little to Reduce Climate Change Impacts, 8(4)
GroBAL ENVTL. CHANGE 285, 285 (1998). See also Mustafa H. Babiker, The Evolution of a Climate
Regime: Kyoto to Marrakech and Beyond, 5 ENvTL. ScI. & PoLy 195, 202 (2002).

122 Kevin Anderson & Alice Bows, Reframing the Climate Change Challenge in Light of Post-2000, PHIL.
TRANSACTIONS ROYAL SoC’Y A, Aug. 29, 2008, at 15.

2! For example, at the most recent meeting of the Group of 8 industrialized nations, the United States
refused to endorse carbon trading, one of the centerpieces of the Kyoto Protocol, as a means to reduce
emissions. U.S. Blocks Consensus of G8-plus-Five on Global Warming Issues, GREENWIRE, Mar. 19,
2007, LEXIS-NEXIS, News.

22 Alister Doyle, U.N. Climate Talks Stagnate Despite Public Worries, Environmental News Network,
Mar. 2, 2007, available at http://uk.reuters.com/article/environmentNews/idUKLo223966020070303
(last visited May 25, 2008). Russia and India are, respectively, the third- and fourth-largest producers
of greenhouse gas emissions globally, after China and the United States. Nita Bhalla, India Says Its
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G77 countries and China to the European Union’s efforts to insert language in
negotiating documents that would have committed the Parties to seeking to keep
temperature increases below 2°C."*3 Furthermore, the G77/China bloc expressed the
view that developing countries should not be required to assume binding obligations
to reduce emissions given their need for rapid economic growth and development.'+
Rather, the focus at COP12 was on adapting to climate change impacts that increas-
ingly seem inevitable."

More hopefully, the Bali Action Plan, adopted at the thirteenth Conference of
the Parties, does call for the Ad Hoc Working Group on Long-term Cooperative
Action to consider potential mitigation measures that could be taken by developing
countries,** though this provision is freighted with ambiguous language, requiring
that the measures be “nationally appropriate,” and supported by “technology, financ-
ing and capacity building.”*” Burgeoning world emissions are setting us on a path
that, absent a “radical reframing of both the climate change agenda, and the eco-
nomic characterization of contemporary society,” may ensure temperature increases
of at least 4°C above preindustrial levels.* Even with the United States more com-
mitted to take action under President Obama, it is doubtful that the international
climate treaty regime will be able to do enough to address this problem.

3. ENTER, CLIMATE ADJUDICATION

The consensus has become increasingly clear that meaningful reductions by major
greenhouse gas—emitting nations must begin soon or we will inevitably cross the

Carbon Emissions not Harming the World, Environmental News Network, Dec. 14, 2006, available at
http://www.enn.com/today.html?id=11845 (last visited May 25, 2008).

The European Union in February 2007 did agree to reduce emissions to 20% below 1990 levels
by 2020 and will push for a 30% commitment by industrialized states by that date. Europa, Climate
Change and the EU’s Response, MEMO/o7/58, Feb. 15, 2007, available at http://europa.eu/rapid/
pressReleasesAction.do?reference=MEMO/07/58&format=HTML&aged=o)#uage=EN&gui
Language=enlan (last visited May 25, 2008); lan Traynor & David Gow, EU Promises 20%
Reduction in Carbon Emissions by 2020, GUARDIAN UNLIMITED, Feb. 21, 2007, available at http://
environment.guardian.co.uk/climatechange/story/o,2017600,00.html (last visited May 25, 2008).

123 Id.

24 Chukwumerije Okereke et al., Assessment of Key Negotiating Issues at Nairobi Climate COP/MOP
and What it Means for the Future of the Climate Regime, Tyndall Centre for Climate
Change Research, Working Paper 106 (June 2000), available at http:/www.oxfordclimatepolicy.org/
publications/TyndallWorkingPaperzoo7.pdf (last visited May 25, 2008). More hopefully, the most
recent Chinese Five Year Plan includes a commitment to reduce energy intensity by 20% by 2010. Id.
at19.

125 UNFCCQG, Further Commitments for Annex I Parties and Programme of Work, Ad Hoc Working Group
(2006), available at http:/funfccc.int/files/meetings/cop_12/application/pdf/awg__conclusions.pdf (last
visited May 25, 2008); UNFCCC, First In-Session Workshop of the Ad Hoc Working Group on Further
Commitments for Annex I Parties under the Kyoto Protocol (2000), available at http:/funfccc.int/
files/meetings/cop_12/application/pdf/awgz_in_sess__report_an.pdf (last visited May 25, 2008).

126 Bali Action Plan, supra note g7, at 4 1(b)(ii).

27 Id.

128 Apderson & Bows, supra note 120, at 18.
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critical thresholds that commit this world to centuries of potentially catastrophic
impacts. As one recent study indicated, avoiding temperature increases of 2—2.5°C
over preindustrial levels at this point would require carbon dioxide emissions to
level off by 2015-2020 at not much above current levels, and to decline to no more
than a third of those levels by 2100. In addition to these reductions, it would require
substantial cuts in other potential greenhouse gases.

As the foregoing discussion makes clear, the likelihood of the international legal
regime achieving these goals seems low. Moreover, even without the existing political
difficulties, climate change is not a problem that can be addressed at only one level
of governance. Behavior that causes greenhouse gas emissions takes place and is
regulated at the local, state, national, regional, and international levels.

This combination of the urgency of the problem and complexity of politico-legal
solutions has caused many State and non-State actors to look beyond traditional inter-
national treaty mechanisms for solutions to anthropogenic climate change.'> In this
context, litigation and other legal actions at subnational, national, and international
levels have evolved from innovative ideas to an emerging practice area over the last
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several years.3" Although the U.S. Supreme Court’s decision in Massachusetts v.
EPA helped to bring these cases into the public consciousness,'> actions have been
pending in state, national, and regional and international tribunals for a number of
years.

A representative sampling of this ever-growing list of cases includes the following:

Subnational and National Actions

* United States. More than a dozen actions related to climate change have been
filed in state and federal courts in the United States, and more are anticipated.’s?

A cross section of the actions filed to date include the following:
¢ In Massachusetts v. EPA, twelve States and several cities and NGOs filed an
action againstthe U.S. Environmental Protection Agency (EPA), challenging
its denial of a petition to regulate greenhouse gas emissions from new motor
vehicles under section 202(a)(1) of the Clean Air Act. The U.S. Supreme
Court held for the plaintiffs, concluding that the EPA had authority to

regulate such emissions and that the agency must ground its reason for action

129 Bierbaum et al., supra note 106, at xi. See also Hansen, supra note 1, at 14,293.

13% See Hari M. Osofsky, The Geography of Climate Change Litigation: Implications for Transnational
Regulatory Governance, 83 WasH. U. L.Q. 1789, 1795-1800 (2005); Eric A. Posner, Climate Change
and International Human Rights Litigation: A Critical Appraisal, 155 U. Pa. L. REV. 1925 (2007).

13! See Eric Torbenson, Lawyers Preparing for Explosion of Climate-Related Work, DaLLAS MORNING
NEws, Business Section, June 24, 2007.

13> Massachusetts v. EPA, 127 S. Ct. 1438; 167 L. Ed. 2d 248 (2007).

133 Greenpeace, History of Climate Change Litigation, June 2007, available at http://lwww
.greenpeace.org/raw/content/new-zealand/press/reports/history-climate-change-litigation.pdf (last vis-
ited May 25, 2008). For a good summary of current actions in U.S. courts, see Justin R. Pidot, Global
Warming in the Courts (2006), Georgetown Environmental Law & Policy Institute, available at http://
www.law.georgetown.edu/gelpi/current_research/documents/Global WarmingLit_CourtsReport.pdf
(last visited May 25, 2008).
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or inaction in the terms of the Act.?* In April 2009, the EPA published a
proposed finding that greenhouse gases in the atmosphere endanger the
public welfare of current and future generations,?> potentially paving the
way for EPA regulation.

* In Friends of the Earth, Inc. v. Watson, a suit was brought by two NGOs
and the City of Boulder, Colorado, against the Overseas Private Investment
Corporation and Export-Import Bank, alleging that these entities’ failure to
conduct an environmental review of the impacts of their funding of fossil fuel
projects violates the National Environmental Policy Act.*° Cross-motions for
summary judgment were denied by a U.S. district court in 2007."37

e In State of Connecticut v. American Electric Power Co., several States, the
City of New York, and several NGOs filed an action against five major power
companies for “the public nuisance” of “global warming” under federal
common law or state law. The case is currently on appeal to the Second
Circuit Court of Appeals after a district court judge dismissed the case on
the grounds that the action presented nonjusticiable political questions.'s®

¢ In State of California v. General Motors Corp., the State of California filed an
action against six auto manufacturers for public nuisance. The suit alleged
that the greenhouse gas emissions associated with the defendants’ production
of automobiles “is harming California, its environment, its economy and the
health and well-being of its citizens.”39 The suit seecks monetary damages
and a declaratory judgment that each defendant was jointly and severally
liable for future damages incurred by the state for the ongoing nuisance of
climate change."*® The case was dismissed in September 2007 by the U.S.
District Court for the Northern District of California on the grounds that
plaintiff's claims raised nonjusticiable political questions and is currently on
appeal to the Ninth Circuit."

¢ In Comer v. Nationwide Mutual Insurance,+* fourteen individuals filed suit
against a group of energy and refining companies for damages sustained
to their property as a result of Hurricane Katrina. Plaintiffs contended that
the greenhouse gas emissions of the defendants increased the damages suf-
fered by plaintiffs by intensifying the hurricane.”#* The U.S. District Court

134 Massachusetts v. EPA, 1277 S. Ct. at 1438.

135 40 CFR Ch. 1, Part III, Proposed Endangerment and Cause or Contribute Findings for Green-
house Gases Under Section 202(a) of the Clean Air Act, Proposed Rule, Apr. 24, 2009, available at
http://www.epa.gov/climatechange/endangerment/downloads/EPA-HQ-OAR-2009-0171-0001.pdf (last
visited on May 28, 2009).

136 Friends of the Earth, Inc. v. Watson, 2005 U.S. Dist. LEXIS 42335 (2005).

137 Friends of the Earth, Inc. v. Mosbacher, 488 F. Supp. 2d 889 (N.D. Cal. 2007).

138 Connecticut v. Am. Elec. Power Co., 406 F. Supp. 2d 265, 273 (S.D.N.Y. 2005).

139 State of California v. Gen. Motors Corp., Case No. CO5-05755 (N.D. Cal. 2006).

4o Id. at 3.

4! State of California v. Gen. Motors Corp., Order Granting Defendants” Motion to Dismiss, No. Co6—
05755 MJJ (N.D. Cal. 2007).

42 Comer v. Nationwide Mut. Ins., 2005 WL 1066645 (S.D. Miss. 2006) (unpublished opinion).

3 Third amended complaint, Comer v. Murphy Oil, 2006 WL 147089 I (S.D. Miss. 2000).
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for the Southern District of Mississippi dismissed the action without prej-
udice on the grounds that class action claims unrelated to climate change
against insurance and mortgage companies were inappropriate.'+ The Court
subsequently dismissed the amended complaint on the grounds that plain-
tiffs lacked standing and plaintiffs” claims were “non-justiciable pursuant to
the political question doctrine.”#

* The Center for Biological Diversity, a U.S. NGO, petitioned the U.S.
National Marine Fisheries Service in 2004, seeking listing of elkhorn and
staghorn corals under the Endangered Species Act.** The species were
added to the official list of Threatened Species in 2006."47 A petition by the
Center for Biological Diversity to list the polar bear under the ESA™# also
resulted in its listing by the U.S. Department of Interior as a threatened
species in May of 2008.'49

* Canada

* In2007, the NGO Friends of the Farth Canada filed a lawsuit against the gov-
ernment of Canada alleging that the federal government is violating section
166 of the Canadian Environmental Protection Act, which requires compli-
ance with international agreements to prevent pollution. The suit contends
that Canada is failing to fulfill its commitments under the Kyoto Protocol
and the United Nations Framework Convention on Climate Change.">°

* New Zealand

* Greenpeace New Zealand Inc. v. Northland Regional Council and Mighty
River Power Limited involved the application by a power company to a
regional council to develop a coal-fired facility. The High Court held that
under the Resource Management Act of 1991 a consent authority could take
into account whether the proposed project would enable a reduction in

W 1d.

45 Comer v. Murphy Oil USA, Order Granting Defendants’ Motion to Dismiss, Civil Action No. 1:05-
CV-436-LG-RHW I (S.D. Miss. 2007).

46 Ctr. for Biological Diversity, Petition to List Acropora Palmata (Elkhorn Coral), Acropora Cervi-
cornis (Staghorn Coral), and Acropora Prolifera (Fused-Staghorn Coral) as Endangered Species
Under The Endangered Species Act (2004), available at http://www.biologicaldiversity.org/swebd/
SPECIES/coral/petition.pdf (last visited May 25, 2008).

47 Endangered and Threatened Species: Final Listing Determinations for Elkhorn Coral and Staghorn
Coral, 71 FED. REG. 26,852 (May 9, 2006); 50 C.F.R. § 223.102.

148 Kassie Siegel & Brendan Cummings, Petition to List the Polar Bear (Ursus Maritimus) as a Threatened
Species under the Endangered Species Act, Feb. 16, 2006, available at http://www.biologicaldiversity
.org/swebd/SPECIES/polarbear/petition.pdf (last visited May 25, 2008); Order Granting Plaintiffs’
Motion for Summary Judgment and Injunction, Ctr. for Biological Diversity v. Kempthorne,
No. C 08-1339 CW, Apr. 28, 2008, available at http://www.biologicaldiversity.org/species/
mammals/polar_bear/pdfs/Order-Granting-Summary-Judgment-4—28-2008.pdf.

49 Department of the Interior, Fish and Wildlife Service, Endangered and Threatened Wildlife and
Plants; Determination of Threatened Status for the Polar Bear (Ursus maritimus) Throughout Its
Range, 50 C.F.R. § 17 (2008), available at http://www.doi.gov/issues/polar_bears/Polar%20Bear%
20Final%z20Rule_to%20FEDERAL%20REGISTE%20-Final_os-14-08.pdf (last visited on June 2,
2008).

15° Canada Sued for Abandoning Kyoto Climate Commitment, supra note 107.
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greenhouse gas emissions by the use and development of renewable energy
in determining whether to grant the application.”'
¢ In Genesis Power Ltd. v. Franklin District Council, New Zealand’s Environ-
ment Court allowed an appeal brought by the Energy Efficiency and Con-
servation Authority against the refusal for permission to build a wind farm,
under the Resource Management Act of 1991. The Court cited reduction of
emissions of greenhouse gases and climate change as factors supporting the
case, and the project was subsequently approved.’>
* Australia
* InAustralian Conservation Foundation v. Latrobe City Council, the owner of
the Hazelwood coal-fired station in Victoria, one of Australia’s largest produc-
ers of greenhouse gas emissions, applied to develop an alternative coalfield,
which would prolong the plant’s operation until 2031. Four environmental
groups brought an action in the Victorian Civil and Administrative Tribunal
alleging that a reviewing panel’s failure to consider potential greenhouse gas
emissions from the projectviolated the Victorian Planning and Environment
Act of 1987. The Tribunal held that the panel should consider the environ-
mental impacts of the greenhouse gas emissions associated with the project.’>?
* In Gray v. Minister for Planning, an activist brought an action in the New
South Wales Land and Environment Court, contending that the project’s
greenhouse gas assessment should have included greenhouse gas emissions
from the combustion of coal bought from the project by third parties. The
Court found for the plaintiff, holding that the failure to take into account
the cumulative impacts of greenhouse gas emissions produced by the project
violated the “environmentally sustainable development” principles of inter-
generational equity and the precautionary principle.'>*
* Germany
* In 2007, the NGO GermanWatch filed a complaint against Volkswagen
with the Federal Ministry of E.conomics, contending that the auto compa-
nies “climate damaging product range” violates the OECD Guidelines for
Multinational Enterprises by contravening principles of global sustainable
development.’> The Guidelines provide for a mediation process between the
complainant and companies, and if this fails to resolve a complaint, requires

15! Greenpeace New Zealand, Inc. v. Northland Reg'l Council and Mighty River Power Ltd., High Court
of New Zealand, Auckland Registry, CIV 2006—404-004617 (2000).

152 Genesis Power Ltd. v. Franklin Dist. Council, Decision No. A 148/2005, available at http://www.
climatelaw.org/cases/elaw/wind.farms.decision.2005.pdf (last visited Aug. 8, 2007).

153 Australian Conservation Found. v. Latrobe City Council, 140 LGERA 100 (2004).

154 Gray v. Minister for Planning [2006] NSWLEC 720.

155 Germanwatch, Complaint against Volkswagen AG under the OECD Guidelines for Multinational
Enterprises (2000), submitted May 7, 2007, available at http:/Awvww.germanwatch.org/corp/vw-besch-
e.pdf (last visited May 25, 2008); see also Cornelia Heydenreich, Gunda Ziillich & Christoph Bals,
Germanwatch Raises Complaint Against Volkswagen 2, GermanWatch Briefing Paper (2007), available
at http://www.germanwatch.org/corp/vw-hgo7e.pdf (last visited May 25, 2008).



24 William C. G. Burns and Hari M. Osofsky

a National Contact Point to make recommendations on the implementation
of the Guidelines.>" The complaint has not yet been resolved.

* In 2004, two NGOs, Germanwatch and BUND (the German branch of
Friends of the Earth), brought an action in the Administrative Court in
Berlin against the German Federal Ministry of Economics and Labor. The
Applicants sought to compel the German government to disclose the con-
tribution to climate change caused by projects supported by the German
export credit agency Euler Hermes AG (“Hermes”).”” While the parties ulti-
mately settled, the Applicants pressed for the settlement to set forth in the
framework of a court order (Beschluss). The court order outlines the terms
of the settlement, which included agreement by the defendant to disclose (1)
all energy production projects of a certain value and duration — arranged by
the kinds of energy — for which defendant had provided export credit since
January 2003; (2) the total sum of credit provided; and (3) where available,
specific information about the project, including kinds and origins of fuel,
fuel output per ton, and projected period of operation of the plant. The
Court found a legal basis for the Applicant’s request in the German Access
to Environmental Information Act (Umwelt informations gesetz).'s"

* Nigeria

* Nigerian citizens living near oil production facilities that flare off natural
gas filed a lawsuit against Royal Dutch Shell and other companies engaged
in the practice. The plaintiffs alleged that the practice releases substantial
amounts of greenhouse gases™ and other pollutants into the atmosphere
and violates their constitutional rights to life and dignity. The Federal High
Court found for the plaintiffs, concluding that defendants’ conduct consti-
tuted “a gross violation of [plaintiffs’] fundamental right to life (including
healthy environment) and dignity of human person as enshrined in the Con-
stitution,” though it did not specifically address the impacts of greenhouse
gas emissions. Defendants were also restrained from further flaring of gas in

160

the plaintiffs’ community."*® The defendants were subsequently granted a

“conditional stay of executive,” permitting them to phase in the cessation of
flaring; however, they have failed to comply with the conditions imposed by
the Court to date.””

156 Complaint against Volkswagen AG under the OECD Guidelines for Multinational Enterprises, supra
note 155, at 6.

157 Germanwatch & Bund, German Government Sued over Climate Change: Briefing 1 (2004), available at
http://www.climatelaw.org/cases/case-documents/germany/export-credit-briefing. pdf (last visited June
9, 2009).

158 Bund fiir Umwelt und Naturschutz Deutschland e.V. & Germanwatch e.V. v. the Federal Republic
of Germany, Order, VG 10 A 215.04 (2004) (unofficial translation).

159 The practice of gas flaring has contributed more greenhouse emissions than all other sources in
sub-Saharan Africa. Friends of the Earth, Shell Fails to Obey Court Order to Stop Nigeria Flaring,
Again, Media Advisor, May 2, 2007, available at http://www.foei.org/en/media/archive/2007/0502 (last
visited May 25, 2008).

10 Gbemre v. Shell Petroleum Dev. Co., Suit No. FHC/CS/B/A53/2005, Order, Nov. 14, 2005.

161 Shell Fails to Obey Court Order to Stop Nigeria Flaring, Again, supra note 159.
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International Actions

* Inuit Petition
* In 2005, a petition was filed with the Inter-American Commission on Human
Rights on behalf of Inuit in Canada and the United States requesting relief for
human rights violations associated with climate change “caused by actions

7162

and omissions of the United States.””* The petition alleged that climate
change threatened the lives, culture, and economy of the Inuit and consti-
tuted human rights violations under the American Declaration of the Rights
and Duties of Man, as well as other human rights instruments. The Commis-
sion rejected the petition a year later, stating, “the information provided does
not enable us to determine whether the alleged facts would tend to char-
acterize a violation of the rights protected by the American Declaration.”3
However, it subsequently agreed to a hearing to more closely examine the
nexus of human rights and climate change, which took place in March 2007;
the Commission is currently deliberating.
* World Heritage Committee Petitions
* Between 2004 and 2006, several petitions and a report were filed by NGOs
with the World Heritage Committee to list World Heritage sites in Australia,
Belize, Peru, Nepal, Canada, and the United States on the “List of World
Heritage in Danger” under the World Heritage Convention on the grounds
that they were threatened by climate change.'® At its Thirtieth Session in
2006, the Committee decided not to list the sites and also rejected a request
to encourage the Parties to draw on projections from the Intergovernmental
Panel on Climate Change when assessing risks to World Heritage Sites.*s
The Committee did, however, adopt a “Strategy to Assist State Parties to
Implement Appropriate Management Responses” to climate change and
urged the Parties to the World Heritage Convention to implement the Strat-
egy. Moreover, the Committee decided that World Heritage sites could be
inscribed on the List of World Heritage in Danger on a case-by-case basis,

but also called for a study on alternatives to such listings.l(’(‘

The tremendous legal breadth of these cases is striking. Unlike efforts to regulate
climate change through the international treaty regime, which clearly fall under

162 Petition to the Inter American Commission on Human Rights Seeking Relief from Violations Result-

ing from Global Warming Caused by Acts and Omissions of the United States 1, Dec. 7, 2005,
available at http://www.inuitcircumpolar.com/files/uploads/icc-files/FINALPetition] CC.pdf (last vis-
ited May 25, 2008).

103 Tetter from the Organization of American States to Sheila Watt-Cloutier et al. regarding
Petition No. P-1413-05, Nov. 16, 2006, available at http://graphics8.nytimes.com/packages/pdf/
science/itbcommissionletter.pdf (last visited May 25, 2008).

164 For a summary of the petitions, see http://www.climatelaw.org/cases (last visited Aug. 9, 2007).

165 Heritage Body ‘No’ to Carbon Cuts, BBC News, July 10, 2006, available at http:/mews.bbc.co.uk/
2/hi/science/nature/5164476.stm (last visited May 25, 2008).

166 World Heritage Convention, World Heritage Committee Adopts Strategy on Heritage and Climate
Change, available at http://whc.unesco.org/en/news/262 (last visited May 25, 2008).
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international environmental law, these suits and petitions employ a wide range of
legal theories that intersect through their connection to the problem of climate
change. However, despite their diversity, these cases generally involve two overar-
ching themes: (1) disputes over the appropriate role of government in regulating
greenhouse gas emissions and (2) efforts to force major corporate emitters to reduce
their emissions. These dynamics reinforce the mixed public-private nature of anthro-
pogenic climate change and the state-corporate regulatory dynamics that underlie

both the problem and its solution.’%7

4. THE NEED FOR ASSESSMENT

As climate change litigation proliferates around the world, an assessment of what
its role is and should be in transnational regulatory governance becomes important.
This volume provides such an assessment by exploring representative examples at
subnational, national, and supranational levels. Through employing the perspectives
of academics and practitioners on a wide range of adjudication, the book explores
the present and future of this litigation as part of multiscalar regulation of climate
change.

The first part of this book focuses on subnational litigation. Stephanie Stern’s
chapter analyzes litigation in the mid-199os over Minnesota’s early efforts to include
carbon dioxide in environmental cost valuation. In so doing, the chapter explores the
role that even weak state regulation can play in addressing greenhouse gas emissions.
Lesley McAllister’s chapter describes several disputes in Australian courts over the
greenhouse gas impacts of coal mining and discusses the role that such cases can
play in encouraging the inclusion of emissions in environmental assessment. The
chapter by Katherine Trisolini and Jonathan Zasloff considers a dispute over the
siting of a wind farm in New Zealand and its implications for the involvement of
localities in the climate regulation. Finally, Mary Wood’s chapter on the public
trust doctrine explores the potential use of these governmental responsibilities to the
people to address emissions and impacts.

The second part of the book looks at national-level cases. Hari Osofsky’s chapter
on Massachusetts v. EPA examines the way in which the case involves disputes over
the scale of climate regulation and the implications of viewing the case through a
scalar lens. David Grossman’s chapter on the use of tort law against greenhouse gas
emitters discusses pending cases against the auto and power industries, as well as
broader questions about the applicability of tort law to climate change. Jeff Stempel’s
analysis of climate change and insurance law analyzes the extent to which corporate
liability insurance might apply to these suits. The chapter by Kassie Siegel and
Brendan Cummings considers the ways in which the Endangered Species Act has
and could be used to address climate impacts. Finally, Amy Sinden’s chapter on a

17 See Osofsky, supra note 130.
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Nigerian human rights case over gas flaring engages the possibilities for applying a
rights framework to the problem of climate change.

The third part of the book analyzes supranational cases. Erica Thorson’s chapter
on the World Heritage Convention petitions and report considers the role that this
treaty and its danger listing process has and should play in addressing climate change.
Hari Osofsky’s chapter on the Inuit’s petition to the Inter-American Commission
on Human Rights analyzes the role of actions whose ability to affect direct formal
change is limited. The chapter by Jennifer Gleason and David Hunter explores
the possibility of actions using international financial mechanisms. William Burns’s
chapter discusses the way in which the U.N. Fish Stocks Agreement might be used
to address climate change. Andrew Strauss’s chapter considers the possibility of an
action at the International Court of Justice. Finally, a chapter by David Hunter
explores these petitions in the broader context of international environmental law.

The book concludes by synthesizing these individual accounts and returning to
broader questions of governance. It argues that climate adjudication helps to provide
policy dialogue across scales needed to address the regulatory challenges of climate
change. Although litigation alone cannot solve this overwhelming problem, it serves
as an important tool in encouraging much-needed innovation and action.
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State Action as Political Voice in Climate Change Policy:
A Case Study of the Minnesota Environmental
Cost Valuation Regulation

Stephanie Stern*

INTRODUCTION

As the debate over global warming intensified during the Bush administration, state
legislatures in the United States adopted regulations that conveyed their discontent
with the failure of the national government to regulate carbon dioxide emissions
adequately or to adopt the Kyoto Protocol. Even with the Obama administration’s
efforts at greater federal regulation, state activity continues. These subnational efforts
by states range in stringency but often stop short of substantive regulation that
burdens in-state business interests." Such weak or “symbolic” regulation nonetheless
plays an important role in the global climate change debate by fostering political
voice, creating a threat of future regulatory action, and legitimating climate change
as a legally redressable harm.> An individual state cannot make a significant impact
on atmospheric carbon dioxide levels or arrest global warming. However, carbon
dioxide regulation by states can make a strong statement about the political will
to address global warming — a statement that has grown louder as individual state
legislation encourages other states to act and in turn brings pressure to bear upon
the federal government.3

Associate Professor, Chicago-Kent College of Law. I would like to thank Greg Shaffer, Kirsten Engel,
Barbara Freese, Fred Lebaron, and Annecoos Wiersema for their helpful comments and Jennifer
Mongillo for her able research assistance.

The trend of relatively weak state regulation may be slowly shifting. California recently passed the AB32
legislation, which requires a 25% reduction in the carbon dioxide produced within the state by 2020.
Similarly, in 2001 the governors of the New England states and the eastern Canadian provinces signed
a pact to reduce greenhouse gas emissions to 199o levels by 2010 and to 10% below that by 2020.
Symbolic regulation takes different forms. Legislators may impose only minor burdens on industry
through legislation that is substantively weak or limited to information disclosure. Alternatively,
lawmakers may enact unrealistically strict and sweeping regulatory measures that agencies cannot
implement without great delay and compromise. See John P. Dwyer, The Pathology of Symbolic
Legislation, 17 F.coLoGy L.Q. 233, 233-34 (1990) (discussing the harms from this latter type of symbolic
legislation to the regulatory process and public debate).

3 See Kirsten H. Engel & Scott R. Saleska, Subglobal Regulation of the Global Commons: The Case
of Climate Change, 32 EcoLocy L.Q. 183, 22426 (2005) (describing how subnational levels of
government, such as individual states, can motivate industry to support federal regulation by creating
an inconsistent patchwork of state laws).
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There has been increasing interest among state policymakers in regulatory models
that force polluting entities to internalize the societal costs of their carbon dioxide
emissions. Electricity generation, which is responsible for 38% of U.S. carbon diox-
ide emissions, has been one target of state regulatory efforts.* In 1993, well before
the current flurry of climate change activity, Minnesota enacted an environmental
cost valuation statute that requires utility companies to provide estimates of environ-
mental costs associated with power generation. The statute empowers the Minnesota
Public Utilities Commission (Commission) to consider these costs when approving
resource plans or issuing permits. The statute delegated to the Commission the task
of determining which environmental externalities to value and how to quantify those
costs. The Commission in turn charged an administrative law judge with overseeing
a contested case proceeding and drafting detailed recommendations for covered
pollutants and cost value ranges (i.e., the lowest reasonable value and a midlevel
value for the environmental costs of electricity generation).

The contested case proceeding, In the Matter of Quantification of Environmental
Costs, created a dual role for the administrative law judge as both an interpreter and
a creator of law.> The administrative law judge, Allan Klein, weighed expert testi-
mony and proposals in light of the statutory mandate and crafted the implementing
regulations that the Commission subsequently adopted. Judge Klein recommended
requiring cost valuation for carbon dioxide emissions, but proposed cost value ranges
that were too low to influence typical Commission decisions. Following the Com-
mission’s final order adopting these cost value ranges, industry and environmental
interests petitioned the Minnesota Court of Appeals for a writ of certiorari.” The
Court of Appeals upheld the cost value regulation, finding that the Commission
was acting within the sphere of its administrative expertise and thus was entitled to
significant judicial deference.”

The Minnesota environmental cost value regulation provides a case study of the
linkages between judicial and regulatory dialogues and the multifaceted role of state
judges in adjudicating global public goods problems. The regulation also offers a
more nuanced view of the effects of weak or symbolic regulation on industry, gov-
ernment, and the public. At first glance, the environmental cost regulation appears
to lack meaningful impact. Closer examination reveals a more subtle and complex
dynamic. The relatively weak regulation and low cost values that the Commission
ultimately adopted were a compromise between the state’s desire to introduce carbon
dioxide regulation and to safeguard in-state businesses. Although the carbon dioxide
cost values had limited regulatory impact, the regulation nonetheless had important

4 See U.S. Environmental Protection Agency, Human-Related Sources and Sinks of Carbon Dioxide,
available at http://www.epa.gov/climatechange/emissions/coz_human.html.

5 See In the Matter of the Quantification of Environmental Costs, Office of Administrative Hearings for

the Minnesota Public Utilities Commission, Findings of Fact, Conclusions, Recommendation and

Memorandum (Mar. 22, 1996), available at http://www.oah.state.mn.us/aljBase/25008632.1rt3.htm.

See In re Matter of Quantification of Environmental Costs, 578 N.W.2d 794, 799 (Minn. Ct.

App. 1998).

See id.
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indirect effects on political awareness and industry action. First, the Minnesota
regulation served as a form of political protest against national policy. The cost
value regulation fostered political voice and encouraged regulatory dialogue and
information sharing. Second, the statute created risk for utility companies that the
Commission would delay or deny permits for high-polluting baseload facilities or
that the Commission would substantially increase cost values in the future. Thus,
while the regulation was weak overall, it held the threat of being significantly stronger
in certain circumstances. Perhaps most importantly, the use and acceptance of cost
valuation in Minnesota raised the specter of future regulation that would require
utilities to pay for, rather than merely report, the social costs of electricity generation.
The holdings of the administrative law judge and the Minnesota Court of Appeals
amplified this regulatory threat. The contested case proceeding and appellate litiga-
tion paved the way for future regulation by substantiating the role of carbon dioxide
in global warming and creating a precedent that scientific uncertainty would not
bar climate change regulation.”

1. MINNESOTA ENVIRONMENTAL COST VALUATION: A TALE OF
LEGISLATIVE, ADMINISTRATIVE, AND JUDICIAL INTERACTION

1.1. Legislative Efforts

In 1993, Minnesota enacted § 216B.2422, an environmental externality reporting
statute, which requires state utility companies to submit information on the envi-
ronmental costs of their electricity generation. This statute replaced an “adder
approach” where utilities compensated renewable energy providers for avoided costs
by purchasing mandated percentages of renewable energy.” The adder approach
was passed in 1991 without debate on the floor as an amendment to another bill and
was unusual for the high burdens it imposed on industry (and thus consumers)."”
The statute required utility companies to pay renewable energy providers for the
social costs avoided by the renewable energy (i.e., positive externalities) by buying
specified amounts of renewable energy from those providers. Notably, the burden-
some nature of the original adder approach departs from the public choice model,
where politicians attempt to curry public favor while imposing few if any costs on

Holly Doremus describes a similar pattern of judicial deference to agency science in the federal

system but notes that in some contexts, such as the Endangered Species Act, courts have frequently

taken a more interventionist approach. See Holly Doremus, The Purposes, Effects, and Future of the

Endangered Species Act’s Best Available Science Mandate, 34 ENVTL. L. 397, 430-31 (2004) (“[W]here

there is substantial scientific uncertainty, such that experts disagree on the interpretation of the

available data, the agency’s interpretation will generally enjoy substantial deference.”).

9 Adder approaches add a unit externality cost to the standard resource cost to reflect costs to society.
Adders may be useful in resource planning, raising awareness, or, as in the 1991 Minnesota statute,
estimating environmental taxes and payments.

1 See MINN. STAT. § 216B.164(4)(b) (repealed 1993).

" See Interview with Michael Noble, Executive Director, Fresh Energy, in St. Paul, MN (Oct. 27, 2006).
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industry. The utilities apparently did not notice the adder provision until after it was
signed into law, at which point they vigorously opposed it. The passage of the adder
approach, and the threat that it would remain on the books, gave the legislature and
environmental interests strong political leverage. In the face of political outery and
significant implementation concerns, the legislature repealed the adder in 1993 but
was able to replace it with a second piece of legislation, the environmental cost val-
uation statute. The information disclosure approach of the cost valuation statute did
not equal the regulatory bite of the adder approach. Nonetheless, the cost valuation
statute was progressive for a time when climate change was just beginning to appear
on the radar of political consciousness.

The Minnesota cost valuation statute requires the Commission to “quantify and
establish a range of environmental costs associated with each method of electricity
generation” so that utilities can report their environmental externality costs.”® The
statute instructs utilities to “use the values established by the commission in conjunc-
tion with other external factors, including socioeconomic costs, when evaluating and
selecting resource options in all proceedings before the commission.”3 Minnesota
law requires utilities to submit resource plans every two years that assess energy
resources and forecast energy needs. The Commission has the power to approve,
reject, or modify resource plans consistent with the public interest.# In addition, if
a utility wishes to build a large electric power generating plant, it must apply to the
Commission for a certificate of need. To gain approval, the utility must show that
the demand for electricity cannot be met more cost-effectively through other mea-
sures and that the planned nonrenewable facility imposes lesser socioeconomic and
environmental costs than a renewable energy facility.’> The cost valuation statute
requires utilities to disclose environmental costs, which the Commission then con-
siders when deciding whether to approve resource plans or issue certificate of need
permits.

The cost valuation statute provided no substantive guidance on how to implement
its broad dictate that the Commission consider environmental costs in resource plan-
ning decisions. It did not specify how the Commission should weigh environmental
costs against other concerns, such as consumer rates. The statute also left open such

2 MINN. STAT. § 216B.2422(3)(a).

3 Id. A prior agency rule passed in 1990 required the Commission to consider adverse effects on the
environment, but section 216B.2422 added a new dimension by requiring utilities to actually quantify
these costs. See Findings of Fact, Conclusions of Law and Order Adopting Rules, Minnesota Public
Utilities Commission, Docket No. Eggg/R-89—201 (July 10, 1990) (agency rule).

4 See MINN. STAT. § 216B.2422(2) (“As part of its resource plan filing, a utility shall include the least cost
plan for meeting 50 and 75 percent of all new and refurbished capacity needs through a combination
of conservation and renewable energy resources.”).

5 See MINN. STAT. §§ 216B.243(3) & (3)(a). Minnesota law also requires that, “The commission shall
not approve a new or refurbished nonrenewable energy facility in an integrated resource plan or
certificate of need. . . nor shall the commission allow rate recovery for such a nonrenewable energy
facility, unless the utility has demonstrated that a renewable energy facility is not in the public interest.”
See MINN. STAT. § 216B.2422(4).
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important questions as what types of environmental impacts are subject to valuation
(air emissions, water contaminants, land use, etc.), the methodology utility compa-
nies should use to quantify costs, and whether environmental costs values should
vary by geographic area.'®

1.2. The Administrative Process and Contested Case Proceeding

In August 1993, the Minnesota Public Utilities Commission, the administrative
agency with rulemaking authority under the statute, turned to the task of filling the
legislative gaps.”” The Commission noted that the overarching goal of the imple-
menting regulations was to “enable utility planners to compare the costs of resource
alternatives more accurately and facilitate the selection of the lowest-cost resources
from a total societal cost perspective.””® On March 1, 1994, the Commission adopted
interim rules providing values for five types of emissions and determined that exter-
nality values are required only for proceedings to select new resources that replace
or supplement existing facilities."?

The Commission then initiated a contested case proceeding for a final deter-
mination of the pollutants subject to cost valuation and the cost value range for
each pollutant. Three groups participated in the contested case proceeding: (1) par-
ties representing industrial interests, including Western Fuels and the major utility
companies; (2) parties representing environmental interests, including the Izaak
Walton League and Minnesotans for an Energy Efficient Environment; and (3)
the Minnesota Pollution Control agency and other representatives of Minnesota
government. Contested case proceedings in Minnesota are quasi-judicial hearings
before an administrative law judge where testimony is under oath and subject to
cross-examination. The administrative law judge’s recommendations carry signif-
icant weight but do not bind the Commission. For controversial issues, such as
carbon dioxide cost valuation, there is a strong incentive for the Commission to
adopt the administrative law judge’s recommendation and thus remove itself from
the direct line of political fire.

On March 22, 1996, the administrative law judge, Allan Klein, determined that
cost values should apply to the direct effects or byproducts of electricity genera-
tion rather than to various methods of electricity generation.* Judge Klein advised
focusing on the byproducts of electricity generation that create the most significant
environmental costs, are the easiest to quantify, and are most likely to be associated

See Order Establishing Procedure for Establishing Interim Environmental Cost Values, 1993 WL
733124, at *3 (Minn. P.U.C. Aug. 17, 1993).

17 See id.

See Order Establishing Interim Environmental Cost Values for Air Emissions Associated with Electric
Generation, 1994 WL 232372 (Minn. P.U.C. Mar. 1, 1994).

19 See id.

See In the Matter of the Quantification of Environmental Costs, supra note s.
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with Minnesota’s future electricity resource planning decisions.” He then turned
to the task of determining the specific pollutants that would be subject to environ-
mental cost valuation. Carbon dioxide was the most controversial of the proposed
pollutants. The environmental interests lobbied strenuously for the inclusion of
carbon dioxide, while the utility companies presented expert testimony that denied
climate change or disputed its significance.

In the Matter of Quantification of Environmental Costs was one of the first cases
to test the science of climate change in a court setting. At the time, global warming
trends were evident. However, there was substantial uncertainty about attribution
and severity of consequences.” During the contested case proceeding, the utilities
presented an A-team of five expert witnesses on climate change science. These wit-
nesses included such well-known global warming skeptics as Richard Lindzen, Pat
Michaels, and Robert Balling. Lindzen testified that global warming would only
raise temperatures 0.3 degrees Celsius over the next fifty years.”> Michaels testified
that the research does not indicate that sea levels will increase, and Balling opined
that temperatures would rise no more than a degree.* These experts criticized the
global warming data from the Intergovernmental Panel on Climate Change (IPCC)
as politically motivated and scientifically unsound. The IPCC, a joint venture of
the United Nations Environment Programme and the World Meteorological Orga-
nization, analyzes peer-reviewed and published scientific, technical, and socioeco-
nomic research to provide regular assessments of the state of knowledge on climate
change.” The environmental coalition could not afford equally high-profile experts
and offered a policy analyst from the state pollution control agency and two biologists
from the University of Minnesota who volunteered their time.*

After hearing the evidence, Judge Klein recommended setting cost values for
carbon dioxide, as well as particulates, sulfur dioxide, nitrogen oxides, lead, and
carbon monoxide. He relied heavily on the IPCC reports in his decision to require
environmental cost valuation for carbon dioxide.?” However, in the eleventh hour
of the contested case proceeding, the environmental interests suffered a huge defeat
when Judge Klein determined the cost value range for carbon dioxide. He found

# Seeid.

2 For example, in setting interim cost values the Commission considered the conflicting interpretations
of the impact of CO,, observing, “[A]lthough the scientific community does not unanimously endorse
the purported connection between CO, and global warming, the international community and the
federal government have established policies aimed at reducing CO, emissions on the chance that
these emissions will, in fact, produce the climatic changes forecast by many.” See Order Establishing
Interim Environmental Cost Values for Air Emissions Associated with Electric Generation, supra
note 18.

See Ross GELBsPAN, THE HEAT Is ON 39 (1995).

*# Seeid.

25

26

2!

9

See Intergovernmental Panel on Climate Change, available at http://www.ipcc.ch/about/about.htm.
See Interview with Barbara Freese, Consultant to the Union of Concerned Scientists, in St. Paul, MN
(Dec. 4, 2000).

7 See Interview with Allan Klein, Minnesota Administrative Law Judge, in MN (Dec. 6, 2006).
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that sufficient uncertainty existed to warrant a conservative approach of adopting
low carbon dioxide cost values. He chose a damage rate of 1% of GDP coupled
with a discount rate of 3 to 5% and set the cost range of carbon dioxide at $0.28 to
$2.92 per ton.*” The discount rate is the amount by which costs or damages in future
years are reduced for comparison with present-day values. To put into context the
conservative nature of these estimates, a 2006 report authored by Sir Nicholas Stern,
a senior economist of the British government, estimates the damage rate at 5 to 20%
of global GDP.* The environmental coalition had argued for a discount rate of zero
or 1%, which would have valued carbon dioxide at $25 per ton.3” The expert from the
Minnesota Pollution Control Agency (MPCA), Peter Ciborowski, had advocated a
discount rate of 1.5% and a damage rate of 1 to 2%, yielding a cost value range of $4 to
$28 per ton.*" In his final recommendation, Judge Klein decided that a discount rate
of 3 to 5% and lower-end damage estimate of 1% was “consistent with the policy goal
of using conservative values in the face of uncertainty.”** Ultimately, the $0.28 to
$2.92 cost value range for carbon dioxide was a hollow victory for the environmental
interests; the cost valuation figure was set too low to have a significant impact on
resource planning decisions.

On December 16, 1996, the Commission adopted Judge Klein’s recommendations
for covered pollutants and cost value ranges. The Commission updated the values
to 1995 dollars and set carbon dioxide cost values at $0.30 to $3.10 per ton.>* The
Commission did not calculate global costs of CO, but rather focused on harms to four
geographic ranges: urban, metropolitan fringe, rural areas, and areas within 200 miles
of the Minnesota border.3* The Commission also rejected the utility companies’
argument that a broad spectrum of socioeconomic costs not related to environmental
impact should be factored into the initial environmental cost valuation. Instead,
the Commission said the statute called for a two-step procedure. Utilities must
present environmental cost figures that allow the Commission to compare values at
the low end and high end of the environmental cost range.?> After disclosing the
environmental cost values, a utility may then present additional evidence addressing
socioeconomic costs, such as impacts on employment or consumer rates.>

B See id.

29 See Sir Nick Stern, Stern Review: The Economics of Climate Change Summary of Conclusions, at
http:/Awww. hm-treasury.gov.uk/media/8A8/C1/Summary_of_Conclusions.pdf.

32 See In the Matter of the Quantification of Environmental Costs, supra note 5, at 30.

3t See id. at 32.

3 See id.

33 See Order Establishing Ranges of Environmental Cost Values for Certain Pollutants Associated with
Electricity Generation, 1996 WL 773354 (Minn. P.U.C. Dec. 16, 1996).

34 On July 7, 1997 the Commission removed CO, values for the 200-mile range by setting the environ-

mental cost valuation for that area at zero.

See Order Establishing Ranges of Environmental Cost Values for Certain Pollutants Associated with

Electricity Generation, supra note 33.

See Order Modifying Administrative Law Judge’s Fifth Prehearing Order on the Consideration of

Socioeconomic Factors, 1994 WL 777118, at *3 (Minn. P.U.C. Oct. 28, 1994).
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1.3. Litigation before the Minnesota Court of Appeals

Following the Commission’s order setting final environmental cost values, a non-
profit trade association of fuel producers, users, and suppliers and an environmental
coalition filed a certiorari appeal with the Minnesota Court of Appeals. The appeal
alleged that the Commission’s decision to set values for carbon dioxide was improper.
The Minnesota Court of Appeals upheld the order of the Commission, noting
throughout its opinion that administrative bodies are entitled to judicial deference.?”

With respect to carbon dioxide cost valuation, the court rejected the claim that
the Commission should not be entitled to deference because it was acting outside
the realm of its expertise when it evaluated the environmental impacts of carbon
dioxide. The court held that the Commission was the appropriate locus of regulatory
decision making and legislative delegation was appropriate. The court also rejected
the claim that the determination of carbon dioxide values was improper because of
the speculative nature of the evidence underlying the environmental cost values.
The Commission and administrative law judge had met the substantial evidence
standard through a careful review that included consideration of expert testimony,
the experiences of New York in setting environmental costs, and the IPCC’s First
Assessment Report and 1992 supplement.”

The Western Fuels Association and other industry representatives also chal-
lenged the Commission’s threshold finding that carbon dioxide harms the envi-
ronment. The court acknowledged uncertainty in the science of global warm-
ing, but found that the administrative law judge had explained the basis for his
determination and that the Commission properly relied on expert testimony and
the IPCC report. The court held that scientific uncertainty did not bar agency
action: “While we acknowledge the concerns about the uncertain and specula-
tive nature of the available data, we are disinclined to prohibit the state from
directing its instrumentalities to engage in environmentally-conscious planning stra-
tegies.”?"

The appellate litigation and the contested case proceeding illustrate the power
of adjudication to substantiate the importance of climate change as well as affirm
state power to address global-scale harms. The litigation established that scientific
uncertainty did not bar climate change regulation, validated reliance on the expertise
of the IPCC, and upheld the Commission’s discretion to regulate carbon dioxide
pursuant to the cost valuation statute. These holdings reduced the legal stumbling
blocks to future climate change regulation in Minnesota.

37 See In re Matter of Quantification of Environmental Costs, supra note 6. The court also upheld the
administrative law judge’s decision to limit environmental valuation to six air pollutants rather than
creating cost values for each method of generation and to set the carbon dioxide values at zero for
pollution within 200 miles of Minnesota’s borders.

See IPCC 1990 First Assessment Report and IPCC 1992 supplement, available at http:/www.ipcc.
ch/pub/reports.htm.

39 See In re Matter of Quantification of Environmental Costs, supra note 6.

38



State Action as Political Voice in Climate Change Policy 39

1.4. The Minnesota Environmental Cost Value Regulation Today

Ten years later, environmental cost valuation remains a requirement for resource
planning in Minnesota. The Commission has updated carbon dioxide values slightly
to $0.36 to $3.76 to reflect inflation.+° To date, the Commission has never denied a
certificate of need or other resource approval based on environmental costs. During
this time period, however, the Commission has not reviewed an application to site
a high-emissions coal baseload facility in Minnesota.

The Minnesota environmental cost valuation regulation and ensuing litigation
provide an interesting case study of the effects of seemingly weak regulation on public
perceptions and industry behavior. Section 2 turns to an analysis of how state climate
change regulation, filtered through quasi-judicial and judicial proceedings, can serve
as political protest. Political action or voice in turn fosters regulatory dialogue.

2. STATE ACTION AS VOICE AND DIALOGUE

In the decade since the promulgation of the Minnesota cost valuation regulation,
there have been a large number of initiatives nationwide at the state and local level
to address climate change.* Although the amount of activity at the subnational level
is substantial, the impact of these initiatives is less impressive. Environmentalists
and scholars have criticized states for eschewing strict emissions reductions (such
as the approach adopted by California in its AB32 legislation) and instead enacting
symbolic regulation that is either toothless or infeasible.

The Minnesota environmental cost value regulation reveals a more complex pic-
ture of the subtle, yet significant, effects that may accrue from weak or symbolic reg-
ulation. Symbolic regulation may convey political messages and alter environmental
norms by signaling opposition to federal climate change policy. Such regulation can
raise awareness and facilitate interstate dialogue and innovation.

2.1. Symbolic Regulation and Political Voice

Scholars have long recognized the allure of symbolic regulation to legislators, agency
officials, and the public. Murray Edelman argued that most regulatory programs are
“symbolic campaigns” where legislators and regulators frame a public problem in the
abstract and dramatic language of public interest.** The regulatory process assuages

4° See Minnesota Public Utilities Commission, Environmental Externalities Values Updated Through
2005, available at http:/Avww.puc.state.mn.us/docs/eeupdate.o6.pdf.

4 See Barry G. Rabe, North American Federalism and Climate Change Policy: American State and
Canadian Provincial Policy, 14 WIDENER L.J. 121, 152-53 (2004) (discussing state initiatives and the
potential for decentralized action to reduce emissions and serve as a testing ground for subsequent
national or international policy approaches).

4 See MURRAY EDELMAN, SymBoLIC UsES OF POLITICS 56 (1964); ¢f. Mark Fenster, Polemicist of Public
Ignorance, 17 CRITICAL REV. 367, 379-83 (2005) (criticizing the lack of methodological rigor in
Edelman’s work).
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public concern because it implies that the government shares the concerns of the
citizenry and is acting to address important social problems. This interchange masks,
or atleast distracts the public from, the subsequent political capture of administrative
processes by regulated parties. >

More recent work on symbolic regulation has refined these ideas in the context
of environmental law. John Dwyer has observed that symbolic legislation occurs
when politicians capitalize on the strong public support for the environment by
enacting sweeping mandates that transfer the burden of reformulation (and blame)
to agencies.* Symbolic regulation allows industry to escape substantive burdens
or at least enjoy a period of reprieve while agencies struggle to find an acceptable
middle-ground approach.® In their analysis of state climate change legislation,
Kirsten Engel and Scott Saleska have described how states typically focus their
efforts on weak regulation or information-gathering requirements that “appear largely
motivated by legislators” symbolic desire to be seen as ‘doing something’ about the
pressing global problem of climate change” without actually imposing regulatory
costs on industry.** States generally justify these measures on grounds other than,
or in addition to, climate change, such as price stability or protection of in-state
alternative energy producers.*’

The Minnesota case study offers insight into the circumstances that are likely to
produce symbolic regulation. The familiar accountis that symbolic regulation occurs
when vote-hungry legislators attempt to appease public demand for environmental
protection by enacting weak legislation or passing sweeping mandates that shift
responsibility to agencies. The Minnesota experience suggests that this view is too
narrow. Several factors prompted the weak cost value regulation: a prior failure
with the ambitious adder approach, the public goods nature of climate change,
uncertainty about the specific consequences of global warming and its societal costs,
and a less powerful state market where strict regulation would disadvantage in-state
business interests. These factors were critical not only to the legislative enactment
but also to the administrative law judge’s conservative recommendations for cost
value ranges. This analysis suggests that symbolic regulation may be driven not only
by self-serving legislators but also by historical context, economic concerns, public
goods issues, and scientific uncertainty.*’

The Minnesota experience also illustrates how symbolic regulation may affect
political debate, industry practices, and future regulation. The Minnesota regula-
tion was undeniably part of a national trend of state climate change regulation

4 See EDELMAN, supra note 42.

# See Dwyer, supra note 2, at 231.

+ Seeid.

40 See Fngel & Saleska, supra note 3, at 215.

47 See id. at 218-19.

4 This echoes the legal realists’ focus on the social context of lawmaking. As Joseph William Singer
writes, “Legal principles are not inherent in some universal, timeless logical system; they are social
constructs, designed by people in specific historical and social contexts for specific purposes to achieve
specific ends.” Joseph William Singer, Legal Realism Now, 76 CAL. L. REV. 465, 474 (1988).
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focused on information-gathering and disclosure. Yet the relatively weak nature of
the Minnesota regulation did not render it useless. Even if the legislative or admin-
istrative intent was to create regulation in name only (which is unlikely given the
strong representation of environmental interests in the Minnesota legislature and
the initial passage of the stricter adder approach), the cost value regulation affected
climate change debate on a political level.

The Minnesota regulation was a statement of political opposition to ineffective
national and global climate change policies. Both the administrative law judge
and the Commission acknowledged on the record that Minnesota’s total carbon
dioxide emissions represented 0.1% of global carbon dioxide emissions.* During
the contested case proceeding, Judge Klein observed:

[E]ven if Minnesota’s utilities stopped emitting any carbon dioxide, the global
problem would be virtually unaffected by our act, except as our action, and similar
actions of others in this country and abroad, cause national governments to take the
kind of actions that will make a difference.>®

This statement by the administrative law judge framed carbon dioxide valuation
as a matter of political voice. The cost value regulation was a political call meant
to resonate in the national and even global arenas. Although the cost valuation
statute could not benefit Minnesota or affect the global climate change problem,
it could serve as a state protest of national government inaction. Judith Resnik
has described local climate change legislation and initiatives as “expressive efforts
[and] political speech aimed at changing ideas and policies.”" The Minnesota cost
valuation statute and regulations were a step toward changing perceptions and laying
the groundwork for regional or federal responses. Higher cost values or substantive
emissions limitations would have intensified the political protest, but such strong
measures were not realistic in light of Minnesota’s limited market power and the
public goods nature of global warming.

In his seminal book, Exit, Voice, and Loyalty, Albert Hirschman describes two
means of influencing organizations and political structures: exit and voice. “Exit”
refers to expressing discontent solely through one’s actions, such as leaving a firm,
purchasing an alternative product, abandoning a political party, or even emigrating
from one’s country or state. “Voice” is the use of political protest, criticism, or outcry
to encourage change in firms or governments.> In cases where exit is not an option,
voice carries the sole burden of providing information on preferences.” Global
warming is a public goods problem that nations or states cannot resolve through exit

49 See Order Establishing Ranges of Environmental Cost Values for Certain Pollutants Associated with
Electricity Generation, supra note 33; In the Matter of the Quantification of Environmental Costs,
supra note 6.

52 See In the Matter of the Quantification of Environmental Costs, supra note s.

5 See Judith Resnik, Law’s Migration: American Exceptionalism, Silent Dialogues, and Federalism’s
Multiple Ports of Entry, 115 YALE L.J. 1564, 1654 (2000).

5> See ALBERT O. HIRsCHMAN, EXIT, VOICE, AND LOYALTY 30 (1970).

53 Seeid. at 34.
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strategies. No community or individual can exit from the effects of climate change
because of the global dispersion of carbon dioxide and other greenhouse gases.
Exit from climate change policy is possible but often prohibitively expensive. For
example, individuals can immigrate to a new country or state with stricter regulation
of greenhouse gases but are typically dissuaded from doing so by the steep costs of
relocation. In the same vein, individual states can adopt carbon taxes or mandatory
emissions limitations in the absence of federal regulation. However, most states,
including Minnesota, lack the market power necessary to adopt strict emissions
requirements without placing their state at a competitive disadvantage.

Minnesota’s imperceptible impact on global warming and the harm to in-state
industry from strict substantive regulation explain the substantive weakness and
political tone of the statute.>* Environmental regulation by states with much larger
markets, such as California, may prompt a “trading up” or “race to the top” phe-
nomenon. Firms who must comply with strict regulations in a large market may
voluntarily adopt, or even lobby for, stringent standards in other markets. Firms
behave this way either because production standardization is more cost-effective or
because their prior investment in regulatory compliance gives them an advantage
over competitors.”> A smaller state such as Minnesota lacks the market power to
effect a ratcheting up of standards.’® The Commission’s decision to require cost
valuation for carbon dioxide, but to set costs quite low, is consistent with a model of
state regulation as political voice that stops short of onerous requirements.

2.2. Regulation as Dialogue

The environmental cost valuation legislation and subsequent legal proceedings
reveal how even weak regulation can create discourse and information sharing.>”
Barry Rabe has described state climate change regulation as an interactive learning
process where policy diffusion occurs through formal interstate organizations, infor-
mal relationships, or access to state policy documents.>® Regulators may exchange
information through interaction at national meetings or via more informal networks.
Diffusion may also occur absent personal contact when regulators access another

5+ Public goods, such as emissions, “can be consumed by everyone, but. .. there is no escape from
consuming them unless one were to leave the community by which they are provided.” See id. at 101.
55 See DAVID VOGEL, TRADING UP: CONSUMER AND ENVIRONMENTAL REGULATION IN A GLOBAL E.cON-
OMY 254-62 (1995).
See, e.g., Gregory Shaffer, Globalization and Social Protection: The Impact of EU and International
Rules in the Ratcheting Up of U.S. Privacy Standards, 25 YALE ]. INT'L L. 1, 80-88 (2000) (discussing
how the stricter data privacy requirements of the European Union increased U.S. regulation of data
privacy).
57 In the context of international information sharing, Anne-Marie Slaughter has discussed how “net-
works of bureaucrats responding to international crises and planning to prevent future problems
are more flexible than international institutions and expand the regulatory reach of all participating
nations.” See Anne-Marie Slaughter, The Real New World Order, FOREIGN AFF. (Sept./Oct. 1997).
See Rabe, supra note 41, at 156-60.

58
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state’s policy materials online or in a publication.> The Minnesota cost value regu-
lation provides an early example of climate change policy diffusion.*

In the Minnesota case study, multiple channels of communication facilitated
information sharing and regulatory dialogue. State utility regulators have a long-
standing formal organization, the National Association of Regulatory Utility Com-
missioners (NARUC). NARUC disseminates state regulatory information and spon-
sors annual conferences. In addition, the Minnesota administrative law judge had
access to interstate information during the contested case proceeding. There was
no direct communication between the administrative law judge and other judges
instead the parties to the contested case proceeding promoted
information exchange through memoranda and expert witness testimony describing

or organizations;”

various state approaches.

Both the Commission and the administrative law judge considered externality
valuation regulation from other states in crafting the Minnesota rules. When setting
interim values prior to the contested case proceeding, the Commission noted the
importance of looking to regulation in other states, such as California, Nevada, and

62

Massachusetts.”> The Commission noted that assigning cost value ranges to the

externalities most commonly valued elsewhere “ensures that Minnesota’s interim
values represent the broadest possible consensus concerning which externalities
pose the most significant risk to the environment and which lend themselves most to

763

quantification.”® Similarly, in the contested case proceeding, the administrative law

judge carefully considered the damage and discount rates applied to carbon dioxide
cost values in states that had already adopted externality valuation approaches.®+
The Minnesota cost valuation proceedings also drew international bodies, such
as the Intergovernmental Panel on Climate Change, into the regulatory discourse.’
In the contested case proceeding, industry interests argued that the IPCC’s data
were biased and lacked credibility.”® Judge Klein rejected these claims and relied
on the IPCC data in his recommendations, noting that “the IPCC reports are the
most authoritative sources available for information on climate change issues.”®”

The Minnesota Supreme Court similarly validated the IPCC’s credibility when it

59 See id. at157.
60 See generally Hari M. Osofsky, Climate Change Litigation as Pluralist Legal Dialogue?, 26 STaN.
ENnvrL. L.J. & 43 Stan. J. INT'L L. 181 (2007).

6 See Klein Interview, supra note 27.

62 See Order Establishing Interim Environmental Cost Values for Air Emissions Associated with Electric
Generation, supra note 18.

% Seeid. For example, in creating its interim values, the Commission relied heavily on values developed
by Pace University and the Bonneville Power Association.

%4 The Minnesota cost valuation regulation has not had similar influence on other states’ utility regu-
lation because of the deregulation movement that began in the mid-19gos. See N. Edward Coulson
et al., The Effect of Electricity Deregulation on State Economies 4, available at http://econ.la.psu.
edu/~ecoulson/electric.pdf (Mar. 2005).

% See supra Section 1.

6 See Klein Interview, supra note 27.

6—

7 See In the Matter of the Quantification of Environmental Costs, supra note s, at 29.
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held that the administrative law judge and the Commission based their decision on
sufficient evidence, including careful review of the research reports of the IPCC.

In summary, the Minnesota environmental cost value regulation demonstrates
how interlocking judicial and administrative processes can encourage political voice
and foster regulatory dialogues. Through symbolic regulation, states can express
political opposition to national or international inaction. Such regulation may also
increase information sharing as judges and regulators look to existing state models
and even international organizations.

3. THREATS TO INDUSTRY: BARGAINING IN THE SHADOW
OF FUTURE REGULATION

Why did the cost valuation statute, with its low carbon dioxide values and weak
substantive impact, draw such vigorous opposition from utilities? The reason is that
the statute created multiple layers of risk for the utility industry. The regulations
heightened the risk of adverse regulatory decisions for one type of high-emissions
plant, coal baseload facilities,”® and left open the possibility that the Commission
could substantially increase cost values later in time. More broadly, the regulation
raised the threat of more stringent state greenhouse gas legislation in the future. The
statute also imposed costs by adding another law to the existing multiplicity of state
initiatives. The Minnesota case study illustrates how regulatory threats may drive
litigation, affect voluntary behavior, and increase support for federal legislation.
Because the statute lodged considerable discretion in the Commission, it gen-
erated uncertainty for utilities. During the contested case proceeding, the utilities
were very concerned that the administrative law judge would recommend a high cost
value range for carbon dioxide.® Steep cost values increase the likelihood that the
Commission will deny permits under Section 216B.243(3), which requires a show-
ing that a nonrenewable facility imposes fewer socioeconomic and environmental
costs than a renewable facility.” In addition, because the cost value information is
available to the public, high cost values generate negative publicity for utilities.
Following the contested case proceeding, the Commission allayed some of these
fears when it adopted low CO, cost values. Substantial cost values for carbon dioxide
would have undoubtedly posed a greater threat to utilities, and a stronger incentive
to reduce carbon dioxide emissions. Even with modest CO, cost values, however, a
risk remained that the Commission could reject applications for high-emissions coal
baseload plants. Coal baseload plants are the most environmentally harmful type

8 Coal baseload plants provide a steady flow of power, regardless of the energy demanded by the grid,
by operating continuously rather than cycling on and off. Since the enactment of the cost valuation
statute, the Commission has not considered an application to site a coal baseload facility in Minnesota.
Currently, the Commission is considering an application to site such a facility in South Dakota, but
because carbon dioxide costs are set at zero within the 200-mile range of Minnesota’s borders, cost
values won't influence this proceeding.

%9 See Klein Interview, supra note 27.

7 See MINN. STAT. §§ 216B.243(3) & 3(a).
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of facility and thus are the most likely to impose significant aggregate costs despite
low cost values. In addition, because the Commission has the authority to update
the cost value ranges, utilities assumed an ongoing risk of regulatory revision. If the
Commission were to significantly increase carbon dioxide cost values in the future,
the revised regulation could jeopardize resource planning and permit approval.
Perhaps most importantly, the environmental cost valuation statute and subse-
quent litigation raised the specter of more stringent state regulation in the future.
The recognition by the administrative law judge and the state appellate judge of
climate change as an environmental harm added a gloss of judicial endorsement
to the scientific consensus on global warming. The appellate litigation also estab-
lished that scientific uncertainty does not bar administrative action to address global
warming, a key holding for future climate change regulation in Minnesota. The
battle at the contested case proceeding, with the utility companies offering extensive
expert testimony disputing climate change effects, suggests that the industry saw
the cost value statute as a foundation for future regulation. Cost valuation poses
risks to industry because of its variable methodologies, the potential for expansive
definitions of social costs, and the scientific uncertainty regarding the magnitude
of global warming harms.” The utilities recognized that legislative, judicial, and
public acceptance of cost valuation disclosure requirements could pave the way for
future regulation that requires industry to pay for environmental externalities.
Minnesota law gives present effect to these regulatory threats by requiring the
Commission to consider future compliance costs. For new nonrenewable facilities,
the Commission must consider “the applicant’s assessment of the risk of environ-
mental costs and regulation on that proposed facility over the expected useful life of
the plant.””” The Commission must also assess whether utility resource plans “limit
the risk of adverse effects upon the utility and its customers from financial, social,
and technological factors that the utility cannot control.””? In a current proceeding
before the Commission, environmental nonprofits are arguing that a utility appli-
cation for a coal-fired generating facility must account for the costs of complying
with future climate change legislation.”* If future regulatory costs are taken into
account under these standards, utilities may not be able to meet Minnesota’s statu-
tory requirement that a new nonrenewable facility must be less expensive, on the
basis of socioeconomic and environmental costs, than a renewable energy facility.
The environmental cost value statute also increased costs for utilities by adding
another law to the growing patchwork of state regulation across the United States.”

7 See Interview with James Alders, Regulatory Projects Manager, Xcel Energy, in Minneapolis, MN
(Jan. 30, 2007) (describing cost valuation as the “wrong tool” for addressing the important issue of
global warming).

7> See MINN. STAT. § 216B.243(3)(12).

73 See Minn. R. 7843.0500(3)(D) & (E).

74 See Supplemental Comments of the [zaak Walton League of America — Midwest Office, Fresh Energy,
The Union of Concerned Scientists, and the Minnesota Center for Environmental Advocacy to the
Minnesota Public Utilities Commission, No. E-017/RP-05-968 (Jan. 3, 2006).

75 See Alders Interview, supra note 71.
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When states adopt varying climate change measures, businesses are forced to meet
multiple, conflicting requirements.”” The Minnesota administrative law judge was
strongly influenced by arguments from environmental groups, both in this litigation
and in a previous case on state acid rain regulation, that state laws play an impor-
tant role in forcing federal action.”” Subnational regulation may trigger regional,
national, or even international regulation as industrial interest groups lobby for
coordinated regulation on more favorable terms or as alternative product producers
search for a larger market.”” This view of the state’s role in climate change regula-
tion now appears prescient. In a notable reversal, several large energy firms began
lobbying Congress in 2006 for a national greenhouse gas cap-and-trade program that
would eliminate the current multiplicity of state mandates.” The proliferation of
state legislation, including the Minnesota cost value statute, is one factor that has
decreased industry resistance to federal greenhouse gas regulation.*
tions have included the passage of stricter EU regulations on emissions and strategic
preferences to press for national greenhouse gas legislation during a Republican
presidency.

Other motiva-

In summary, the cost value statute offers a different perspective on seemingly
weak or informational regulation. If part of a state’s goal is to encourage federal
action or voluntary industry efforts, then it may not be necessary to have a strong
statute — the threat of harsher regulatory action in the future or a looming patchwork
of inconsistent state laws may suffice. For example, since the enactment of the cost
value statute, smaller utility companies in Minnesota have voluntarily increased their
energy from renewable sources. The reason for this appears to be the likelihood of
stricter state or national regulation in the future as well as the cyclical demands for
power, state policies supporting renewables such as windpower, and the advantage
to utilities of incrementally and cost-effectively increasing their renewable energy
in advance.” The Minnesota case study suggests that the risk of future regulation
affects utilities” energy generation decisions as they invest in infrastructure in the
shadow of regulatory threats.

CONCLUSION

The federal government’s reluctance to create national legislation or ratify the Kyoto
Protocol under the Bush administration gave states latitude to create their own cli-
mate change initiatives. States frequently responded by enacting weak or symbolic

In recent years, business executives have made public statements criticizing the “patchwork quilt” of
state climate change regulation. See Rabe, supra note 41, at 139—41.

7 See Klein Interview, supra note 27.

See Engel & Saleska, supra note 3, at 223-28.

9 See Steven Mufson & Juliet Eilperin, Energy Firms Come to Terms with Climate Change, WASH.
Post, Nov. 25, 2000, at Ao1.

See Freese Interview, supra note 26.

See Interview with Carol Casebolt, Counsel for Minnesota Public Utilities Commission, in St. Paul,
MN (Oct. 6, 2006).
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regulation that lacks regulatory bite. The dispute over Minnesota’s environmental
cost valuation statute provides the basis for a richer account of the indirect benefits
that accrue from symbolic regulation. The cost value regulation and subsequent
litigation fostered political voice and expressed dissatisfaction with federal and inter-
national climate change policy. The statute altered the regulatory dynamic by cre-
ating a risk of adverse decisions and more stringent legislation in the future. These
regulatory threats encouraged voluntary efforts by utility companies and increased
their support for federal legislation. The cost value regulation also affected regulatory
norms and established global warming as a harm that could be redressed by state
legislative and administrative action.



Litigating Climate Change at the Coal Mine

Lesley K. McAllister*

INTRODUCTION

In Australia, the most prominent climate change cases have involved attempts to stop
greenhouse gas emissions from the burning of coal before that coal is even mined.
Suing under state or national environmental impact assessment laws, Australian envi-
ronmentalists have sought to compel government agencies responsible for approving
coal mining projects to consider the very significant amounts of greenhouse gases
that will be emitted at the time that the mined coal is burned to generate energy.
With this approach, environmentalists have had some notable success in ensuring
that such “indirect” or “downstream” greenhouse gas emissions are assessed as part
of the decision-making process.

The Australian coal mining cases analyzed in this chapter are harbingers of a
potentially large wave of legal actions that could arise under environmental impact
laws in jurisdictions throughout the world. Environmentalists dissatisfied with their
government’s climate change policies are particularly likely to seek remedies through
the judiciary where possible. Yet as they do, they will inevitably confront complex
and difficult issues regarding how and the extent to which a particular project under
consideration can be said to have an impact on the global climate. Whether and
how greenhouse gas emissions should be assessed in the context of environmental
impact studies for particular local projects is a key question for environmental policy
in our new carbon-constrained world.

Australia is a fitting place for climate change activists to lodge novel claims about
the climate change implications of coal mining. As discussed in Section 1 of this
chapter, Australia is deeply reliant on coal both as an export commodity and for
domestic energy production, and Australia has the highest greenhouse gas emissions
per capita of any country in the world. Section 2 describes the three most significant
legal cases involving climate change in Australia, all of which have concerned the

" Associate Professor of Law, University of San Diego; Assistant Adjunct Professor, School of Inter-
national Relations and Pacific Studies, University of California, San Diego. ].D., Stanford Law
School, 2000; Ph.D., University of California, Berkeley, 2004. The author’s corresponding address is
mcallister@sandiego.edu.
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assessment of the environmental impacts of coal mines. Section 3 analyzes several
legal barriers that may prevent favorable outcomes for environmental plaintiffs in
such cases, with a focus on Australia and the United States.

1. KING COAL IN AUSTRALIA

Like the United States, Australia is rich in coal. Australia is the world’s largest exporter
of coal and the world’s fourth-largest producer of coal after China, the United States,
and India." More than 70 percent of Australia’s coal exports go to Asian countries,
particularly Japan, India, Korea, and Taiwan.* Coal is also Australia’s largest export
commodity, accounting for about 16 percent of the value of total merchandise
exports.3

Australia also relies heavily on coal for domestic energy production. Whereas
coal accounts for 40 percent of electricity production worldwide, about 76 percent
of electricity production in Australia comes from coal.* With its reliance on coal,
Australia has the highest greenhouse gas emissions per capita in the world.> The
stationary energy sector, which is fueled primarily by coal, accounts for 50 percent of
Australia’s greenhouse gas emissions, and its emissions rose by 47 percent between
1990 and 2006."

Brown coal, of which Australia has extensive reserves, is a particularly egregious
contributor to greenhouse gas emissions. Brown coal, also called lignite coal, is a
low-rank form of coal that burns less efficiently than black coal because of higher
moisture content.” Brown coal power plants typically emit about 37 percent more
carbon dioxide per unit of power output than a black coal power plant.” Australia

World Coal Institute, The Coal Resource: A Comprehensive Overview of Coal, at 14-15 (2005), available
at http:/Avww.worldcoal.org/assets_cm/files/PDF/thecoalresource.pdf (last visited February 27, 2009)
[hereinafter WCI].

Department of Resources, Energy and Tourism, Australia’s Coal Industry, available at http:/Awvww.
ret.gov.au/resources/mining/australian_mineral_commodities/Pages/australia_coal_industry.aspx
(last visited February 27, 2009); Department of Foreign Affairs and Trade, Composition of Trade
Australia, 2005-06, at 5 (November 2000), available at http://www.dfat.gov.au/publications/stats-
pubs/cot_fy2006_analysis.pdf (last visited February 27, 2009) [hereinafter Composition of Trade
Australia].

3 Composition of Trade Australia, supra note 2, at 5.

+ WCI, supra note 1, at preface.

5 Pew Center on Global Climate Change, Climate Data: Insights and Observations, at 11 (December
2004), available at http:/Avww.pewclimate.org/docUploads/Climate%20Data%z2onew.pdf (last visited
February 27, 2009).

Department of Climate Change, National Greenhouse Gas Inventory 2006: Accounting for the Kyoto
Target, at 1 (2008), available at http://www.climatechange.gov.au/inventory/2006/index.html (last vis-
ited February 27, 2009).

WCI, supra note 1, at 14-15.

Institute for Sustainable Futures, Why Brown Coal Should Stay in the Ground: Greenhouse Impli-
cations of the Proposed Expansion of Brown Coal Exploration and Mining in Victoria, at 5 (2002),
available at http://www.isf.uts.edu.au/publications/tarlozoozwhybrowncoal.pdf (last visited February
27, 2009) [hereinafter ISF].
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contains 20 percent of all demonstrated brown coal reserves in the world, and about
20 percent of all coal mined in Australia is brown coal.”

Australia’s reliance on coal for export revenue and domestic energy production
has influenced Australia’s position in international climate change policy debates.
Other than the United States, Australia was the only major industrialized country
to reject the Kyoto Protocol.” As is also true in the United States, climate change
activists have pursued remedies through litigation. The next section describes the
most prominent climate change cases that have been filed in Australian courts.

2. THE COAL MINING CASES

The most significant legal cases relating to climate change in Australia have alleged
inadequate assessments of the environmental impacts of proposed coal mining
projects.” In the Hazelwood case, environmental groups alleged a violation of the
land use planning statute of the state of Victoria. In the Isaac Plains and Sonoma
Mines case, environmental groups alleged a violation of the national environmental
impact law. Finally, in the Anvil Hill case, an environmentalist alleged a violation
of the environmental planning statute of the state of New South Wales.

2.1. The Hazelwood Case

In 2004, the Victorian Civil and Administrative Tribunal (the Tribunal) held that
the environmental planning studies required for the approval of an expansion of the
Hazelwood coal mine must include an assessment of the greenhouse gas emissions
that would result from the burning of the coal in the associated Hazelwood Power
Station.” Although the greenhouse gas emissions were an indirect rather than a direct
impact of the mining project, the Tribunal held that they had to be considered by
the government because the plaintiff environmental organizations had submitted
evidence about these impacts and this was a “relevant submission” under Victoria’s
Planning and Environment Act of 1987 (PE Act).s

9 Australian Bureau of Agricultural Resources and Economics (ABARE)/Department of Indus-

try, Tourism and Resources, Energy in Australia 2005, at 6 and 11 (2005), available at http://

abareonlineshop.com/PdfFiles/energy2005_parta.pdf (last visited February 27, 2009).

Kyoto Protocol to the U.N. Framework Convention on Climate Change, Dec. 10, 1997, art. 3,

U.N. Doc. FCCC/CPhgg7/L.7/Add.1, 37 LL.M. 22 (1997), available at http://unfccc.int/resource/

docs/convkp/kpeng.pdf (last visited February 27, 2009). Australia ultimately ratified the Kyoto Protocol

on December 3, 2007.

For further information about legal approaches to address climate change in Australia, see the web-

site announcing the launching of the Australian Climate Justice Project in July 2003, available at

http://www.cana.net.au/index.php?site_var=333 (last visited February 27, 2009).

Australian Conservation Foundation v. Minister for Planning [2004] VCAT 2029 (October 29, 2004),

available at http://www.austlii.edu.au/au/cases/vic/NCAT/2004/2029.html (last visited February 27,

2009) [hereinafter Hazelwood Decision).

3 Full text of the PE Act is available at http:/Avww.dms.dpc.vic.gov.au/Domino/Web_Notes/LDMS/
PubLawToday.nsf/a12f6{60fbds680ocaz56des00201e54/72df64bgbbadb8gecazs6ec3000084ef/SFILE/
87—45a074.pdf (last visited February 27, 2009) [hereinafter PE Act].
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International Power’s Hazelwood Power Station is Australia’s sixth-largest power
station, and it supplies the state of Victoria with more than 20 percent of its baseload
electricity.* The power station burns brown coal mined in the nearby Latrobe
Valley, home to almost all of Australia’s brown coal reserves.” Before it was purchased
by International Power in 1996, the Hazelwood Power Station and the associated

Hazelwood mine were owned and operated for more than thirty years by the State

Electricity Commission of Victoria.’

In 2005, the environmental organization WWEF labeled Hazelwood the dirtiest
power station in the industrialized world."” Indeed, even as compared with other
brown coal power stations in the state of Victoria, Hazelwood consistently emits larger
quantities of greenhouse gases per unit of power produced.”® The Hazelwood Power
Station is Australia’s largest single source of greenhouse gas emissions, accounting
for g percent of Australia’s total carbon dioxide pollution from power generators,
an amount roughly equal to the greenhouse gas emissions of the entire fleet of
3.6 million cars in Victoria."”

In 2003, Hazelwood requested permission to open up and dredge a new part of
the associated coal field referred to as the West Field. Hazelwood’s operating mines
had sufficient brown coal to fuel the power station only until 2009, and the mine
expansion would provide enough coal for the station to remain operational until
2031.”° Because the proposed project required the relocation of a highway and a river,
International Power was required to seck an amendment to the Latrobe Planning
Scheme under the PE Act.” International Power was also required to prepare an
Environmental Effects Statement (EES) under Victoria’s Environmental Effects

4 Environmental Effects Act 1978, Hazelwood Mine West Field project (Phase 2) Assessment, at 1
(September 2005); The Australia Institute, Victoria’s Greenhouse Policy: The Moment of Truth, at 1
(May 2005), available at http:/Awww.tai.org.au/documents/downloads/WP7s.pdf (last visited February
27, 2009) [hereinafter Victoria’s Greenhouse Policy].

15 Coal Mineral Fact Sheets, available at http:/Avww.australianminesatlas.gov.au/education/fact_sheets/

coal.jsp (last visited February 27, 2009). See also International Power Hazelwood, International Power

Hazelwood Business Report, at 31 (2004), available at http://www.ipplc.com.au/_modules/Uploader/_

uploaderBin/jbrinkworth/de491eb69ga3126a3a352825375abfacc2004AnnualBusinessEnviroSocial

Report.pdf (last visited February 27, 2009) [hereinafter IPH Business Report].

Environmental Effects Act 1978, Hazelwood Mine West Field Project (Phase 2) Assessment, at

1 (September 2005), available at http://www.dse.vic.gov.au/CA256F310024B628/0/710BoD60BA19961

FCA2572Fgo0136F87/$File/Hazelwood+Mine+West+Field+-+Ministers+Assessment. pdf (last vis-

ited February 27, 2009) [hereinafter Hazelwood Mine Assessment].

7 WWEF - Australia, Hazelwood Tops International List of Dirty Power Stations (July 13, 2005), available

at http://wwf.org.au/news/n223 (last visited February 27, 2009) [hereinafter WWF].

Charles Berger (Australian Conservation Foundation) and Tricia Phelan (Environment Victoria),

Greenhouse Pollution Intensity in the Victorian Brown Coal Power Industry (May 2005), available at

http:/Awww.envict.org.au/file/Greenhouse_Brown_Coal_os.pdf (last visited February 27, 2009).

9 Victoria’s Greenhouse Policy, supra note 14, at 1—2; Greenpeace Australia Pacific, Power Station

Comes to Bracks (September s, 2005), available at http://www.greenpeace.org/australia/news-and-

events/news/Climate-change/power-station-comes-to-bracks (last visited February 27, 2009).

Hazelwood Mine Assessment, supra note 16, at 1.

Hazelwood Decision, supra note 12, at paragraph 4.



52 Lesley K. McAllister

Act (EE Act) of 1978.>* The Minister for Planning appointed a panel to jointly
consider the sufficiency of the EES under the EE Act and submissions regarding
the amendment to the planning scheme under the PE Act.3

As partof the EES, International Power was required to discuss the direct effects of
the coal mining operation on the atmosphere, including the emission of greenhouse
gases from dredging the coal.** However, the Minister issued “terms of reference”
to the panel for judging the sufficiency of the EES that instructed them that, when
analyzing the environmental impacts of the project, they were not to consider
greenhouse gas emissions from the burning of coal at the Hazelwood power plant.*
The panel thereafter held a hearing and informed interested parties that it would
abide by the terms of reference handed down by the Minister and would not consider
the greenhouse gas emissions from the power plant in either the EES or in written
% In August 2004, the panel held a hearing and
considered a submission from the Australian Conservation Foundation (ACF) that
presented testimony from an expert witness regarding the environmental impacts
that would be caused by the burning of the mined coal.”” Although the panel heard

submissions under the PE Act.

the submission, it said it would not consider it because it was outside the scope of
the terms of reference.*

Soon after, four conservation groups, including the ACF, filed suit claiming that
the panel failed to comply with the PE Act.” The Act states, in relevant part, “a panel
appointed to consider submissions about an amendment to a planning scheme must
consider all submissions referred to it and give a reasonable opportunity to be heard
to any person who has made a submission referred to it.”>° In October 2004, the
Tribunal issued its decision, agreeing with plaintiffs that the panel failed to comply
with the PE Act. According to the Tribunal, the panel was obligated to consider “all
relevant submissions,” which included all submissions that raise “planning issues”
and are “about an amendment.” Applying this test, the Tribunal found that the
plaintiffs” submissions regarding the environmental impacts of greenhouse gases
from the coal to be mined at Hazelwood were relevant.

The Tribunal held that greenhouse gas emissions are planning issues because the
PE Act includes as objectives of planning “the maintenance of ecological processes”
and the balancing of the “present and future interests of all Victorians.”" According

Hazelwood Decision, supra note 12, at paragraph s.

3 Id. at paragraph 8.

* Hazelwood Decision, supra note 12, at paragraph s.

5 Id. at paragraph 10.

Id. at paragraph 12.

*7 Id. at paragraph 20.

Id. See also Climate Change Litigation: Analysing the Law, Scientific Evidence & Impacts on the

Environment, Health G Property 60 (Joseph Smith & David Shearman eds., 2000).

29 Other plaintiffs in the case included WWE Australia, Environment Victoria, and the Climate Action
Network Australia.

3° PE Act, supra note 13, at Section 24. See also Hazelwood Decision, supra note 12, at paragraph 23.

3! Hazelwood Decision, supra note 12, at paragraph 38.
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to the Tribunal, “ecological processes” include processes within the atmosphere of
the earth, including its chemistry and temperature.3* The Tribunal also acknowl-
edged that the use of energy resources in the present may have a cost to future
generations. Thus, submissions that deal with the emission of greenhouses gases are
not only environmental issues but also planning issues that panels are required to
consider under the PE Act.

The Tribunal determined, moreover, that the ACF’s submission was “about an
amendment” because the greenhouse gases emitted by the power plant are a suffi-
ciently related effect of the amendment to the zoning ordinance. According to the
Tribunal, a submission is about an amendment even if it “relates to an indirect effect
of the amendment, if there is a sufficient nexus between the amendment and the
effect.”33 The sufficiency of the nexus can be assessed by considering “whether the
effect may flow from the approval of the amendment; and if so, whether, having
regard to the probability of the effect and the consequence of the effect (if it occurs),
the effect is significant in the context of the amendment.”*

In finding that it was necessary to consider indirect effects, the Tribunal followed
a 2004 decision of the Federal Court of Australia that held that indirect as well as
direct effects should be considered under Australia’s Environment Protection and
Biodiversity Conservation Act (EPBC Act).?> In this case, referred to as the Nathan
Dam case, the Court considered whether an environmental impact study for the
construction of a dam could exclude the effects on the Great Barrier Reef World
Heritage Area that would likely result from the increase in irrigated agriculture that
the dam would enable.?* The Court held that the meaning of “all adverse impacts”
was not confined to direct physical impacts but also included indirect impacts and
effects “which are sufficiently close to the action to allow it to be said, without
straining the language, that they are, or would be, the consequences of the action on
the protected matter.”3” The Court thus held that the Minister of the Environment
must consider the downstream pollution by irrigators as an impact of the dam.

Similarly, the Victorian Tribunal found that, although the greenhouse gases from
Hazelwood Power Station are not a direct effect of the amendment enabling more
coal mining, they were an indirect effect. As reasoned by the Tribunal, if the amend-
ment was approved, there would be a greater likelihood that the power plant would

32 Id. at paragraph 43.
33 Id. at paragraph 41 (emphasis in the original).
3 1Id

35 Full text of the EPBC Act is available at http:/Avww.austlii.edu.au/au/legis/cth/consol_act/

epabca19ggs588/ (last visited February 27, 2009); for more information about the EPBC Act, see
http://www.deh.gov.au/epbe/ (last visited February 27, 2009).

Minister for the Environment and Heritage v. Queensland Conservation Council Inc. [2004] 139
FCR 24 (30 July 2004), available at http:/Avww.austlii.edu.au/au/cases/cth/FCAFC/2004/190.html (last
visited February 27, 2009) [hereinafter Nathan Dam Decision]. This decision affirmed the judgment
of a single judge of the Federal Court of Australia, Queensland Conservation Council Inc. v. Minister
for Environment and Heritage [2003] FCA 1463 (19 December 2003).

37 Nathan Dam Decision, supra note 36, at paragraph 53.

it

36
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remain operational past 2009.3° If this happened, there would be a greater likelihood
that more greenhouse gases would be emitted, which might constitute a significant
environmental effect.39 Thus, the greenhouse gases released by Hazelwood are not
only planning issues, but are also a result of the amendment and must be considered
before the panel can recommend that the planning amendment be enacted.*

Once the Tribunal handed down its decision in 2004, the panel reconsidered
whether to recommend that the government approve the West Field expansion.*
After hearing and considering submissions about greenhouse gas emissions from the
burning of the coal, the panel released a report in April 2005 recommending that the
Victorian government permit the extension of the coal mine.* The panel placed
some importance on the fact that there were ongoing negotiations for an agreement
between the government and International Power Hazelwood that would provide
for the reduction of greenhouse emissions from the Hazelwood Power Station. The
panel voiced its support for the successful conclusion of this negotiation.*

In September 2005, the Victorian government issued its approval of the minefield
expansion, thus granting Hazelwood access to 43 million tons of coal that would allow
the power station to remain operational through 2031. The government concurrently
announced that International Power Hazelwood had signed the Greenhouse Gas
Reduction Deed, the centerpiece of which was a cap on the total amount of carbon
dioxide emissions that the Hazelwood Power Station could produce during the
remainder of its operating life.* The cap was set at 445 million tons, an expected 7
percent reduction in the plant’s emissions during the life of the deed, after which
the plant must close down.*

33 Hazelwood Decision, supra note 12, at paragraph 47.

39 1d.

4° Id. at paragraph 49.

4 The Department of Premier and Cabinet for the Victorian Government, Hazelwood Agreement to
Secure Victoria’s Energy Supply While Reducing Greenhouse Emissions (September 6, 2005), avail-
able at http://iwww.legislation.vic.gov.au/domino/Web_Notes/newmedia.nsf/798c8boy2dii7aoicazs56
c8coo1gbboi/ceg88efozbse71d4cazs707500082f68!OpenDocument (last visited February 27, 2009).

4 Victorian Department of Sustainability and Environment, Final Panel Report — Hazelwood West
Field EES La Trobe Planning Scheme Amendment C32 (March 2005) at 216-17, available at
http:/Awww.dse.vic.gov.au/CA256F310024B628/0/62ECq57E3BFDFD77CA2572F 900138 DD6/SFile/
Hazelwood+Mine+West+Feild+-+Panel+Report+Chi-12.pdf (last visited February 27, 2009).

4 Id. at177 and 185. These negotiations were also mentioned in the Tribunal’s decision, which cited a
letter written by the Minister for Planning on August 11, 2004 (shortly after the first panel convened
and well before the litigation commenced), stating, “T'he full development of the West Field beyond
the existing licence boundary will be subject to an agreement being reached between Government
and IPHR. As is publicly known, the Minister’s intention is that greenhouse gas emissions from the
Power Station associated with any coal outside the existing licence boundary should be substantially
reduced.” Hazelwood Decision, supra note 12, at paragraph 19.

4 The Greenhouse Gas Reduction Deed is available at http://www.dpi.vic.gov.au/dpi/dpinenergy.nsf/
childdocs/-3f827¢e74¢37¢0836ca25729doo101ebo-866bs1f390263barcazs72b2001634f9-
3¢d6401760546dg5fcazs72b2008396f170pen (last visited February 27, 2009) [hereinafter Deed).

4 Deed, supra note 44, at Section 2.1. However, under Section §, this cap only applies to the boilers that
are in existence at the time the Deed is entered into. As such, if Hazelwood obtains the government’s
approval to build new boilers, those boilers will not fall under the scope of the Deed. See also
Australian Power Plant Agrees to Reduce Emissions in Deal to Expand Lifespan, 28 INT'L ENVTL. REP.
683 (September 21, 2005).
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The Deed also established six-year milestones for cumulative greenhouse gas
emissions and a system whereby Hazelwood could earn “emissions offset credits” if
the company invested in wind power and other renewable sources of energy.** Farn-
ing these credits would allow Hazelwood to exceed the six-year emissions milestones
but would not alter the total cap placed on its emissions. The power station was
required to submit reports to the government every six years when the intermediate
targets had been set regarding the total carbon dioxide emitted from the plant and
the number of credits received for emission offsets.*7

The Deed sought to spur emissions reductions at Hazelwood in a couple of other
ways. In addition to capping the total emissions from the station, the Deed required
that the station use the best “commercially viable” means to reduce its carbon dioxide
intensity.** Also, Hazelwood was required to submit annual reports to the Environ-
ment Minister discussing any technological advances discovered through internal
research and development that might reduce the station’s carbon dioxide emissions.

Although it was the first legal agreement of its kind, the Deed was criticized by
many for being too lenient. The ACF observed that because the six-year pollution
milestones were not binding on the power plant, it could pollute at its current rate
until 2030.#9 The ACF also expressed concern over language in the Deed to the
effect that the plant would be treated “equitably” by the government in any future
greenhouse gas legislation.>® Finally, the group doubted Hazelwood’s ability to com-
ply with the deed, given its history as the worst performer of the five brown coal power
plants in the Latrobe Valley.”' Another critic of the Deed, Environment Victoria,
referred to the deed as containing “trivial — and partly unenforceable — environmen-
tal commitments.”>* Yet, despite the environmentalists” ultimate dissatisfaction with
the outcome, the Hazelwood decision was an important victory. It was the first time
in Australia that a government agency was required to consider the implications of
greenhouse gas emissions from burning coal as part of approving a mining project.

2.2. The Isaac Plains and Sonoma Mines Case

In the Isaac Plains and Sonoma Mines case, the environmental group Wildlife
Preservation Society of Queensland (WPS) sought judicial review in Federal Court

46 Deed, supra note 44, at Sections 2.1 and 2.4.

47 Id., at Section 2.1.

48 Id., at Section 2.2.

49 Australian Conservation Foundation, Help Slash Climate Pollution: Object to the Expansion of Aus-
tralia’s Dirtiest Power Station, available at http://www.acfonline.org.au/news.asp?news_id=589 (last
visited February 27, 2009).

° Id.

5! Australian Conservation Foundation, Victoria’s Polluting Power Stations Revealed (May 17, 2005),
available at http://www.acfonline.org.au/news.asp?news_id=81 (last visited February 27, 2009).

5> See website of Environment Victoria at http://www.envict.org.au/inform.php?menu=s&submenu=
475&item=1019 (last visited February 27, 2009); for criticism by Greenpeace, see Greenpeace Aus-
tralia Pacific, Wrong Way, Go Back! Steve Bracks Condemns Victoria to Climate Change (September
6, 2005), available at http:/wvww.greenpeace.org/australia/news-and-events/media/releases/climate-
change/wrong-way-go-back-steve-brac (last visited February 27, 2009).
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of two decisions of the Federal Ministry for Environment and Heritage.>> The
Ministry had determined that the proposed Isaac Plains and Sonoma Coal mining
projects did not constitute “controlled actions,” and as a result they did not require
approval under the federal Environment Protection and Biodiversity Conservation
Act 1999 (EPBC Act). The Court found in favor of the Minister, declining to find
a sufficient nexus between the proposed projects and the alleged climate change
impacts.

The EPBC Act sets forth the environmental responsibilities of the federal or
“commonwealth” government and specifies seven “matters of national environmen-
tal significance” with respect to which the federal government can legislate.>* These
matters include World Heritage properties, national heritage places, wetlands of
international importance, threatened species and ecological communities, migra-
tory species, commonwealth marine areas, and nuclear actions including uranium
mining.>®

The Act requires government assessment and approval of any actions that are likely
to have a significant impact on a matter of national environmental significance. Any
person proposing to take an action that will, or is likely to, have a significant impact
on a matter protected by the EPBC Act must submit to the Minister a referral that
contains information about the proposed action.> If the Minister determines that
approval is required under the EPBC, the proposed action is called a “controlled
action,” and the proposal must go through a formal assessment and approval process
before it can proceed.”” Depending on the nature of the action and its likely signifi-
cance, the Minister determines whether the preparation of an environmental impact
statement or another assessment approach is most appropriateﬁS Once the required
assessments are performed, the Minister has the power to deny approval to a project
or grant approval subject to conditions that mitigate the environmental impact.

In October 2005, WPS brought suit against the Minister for the Environment and
Heritage, Bowen Coal, and QCoal for their alleged failure to comply with the EPBC
Act.> In April 2005, Bowen Coal had submitted to the Ministry a referral regarding

53 Wildlife Preservation Society of Queensland Proserpine/Whitsunday Branch Inc. v. Minister for
the Environment and Heritage & Ors [2006] FCA 736 (June 15, 2000); available at http:/Avww.
austlii.edu.au/au/cases/cth/federal _ct/2006/736.html (last visited February 277, 2009) [hereinafter Isaac
Plains Decision].

5+ Department of the Environment and Water Resources, EPBC Act — Environment Assessment Process,
available at http://’www.environment.gov.au/epbe/publications/pubs/assessment-process.pdf (last vis-
ited February 27, 2009) [hereinafter EPBC Act summary]. Enacted in 1999, the Act replaced several
major environmental statutes, including the Environment Protection (Impact of Proposals) Act 1974;
the Endangered Species Protection Act 1992; the National Parks and Wildlife Conservation Act 1975;
and the World Heritage (Properties Conservation) Act 1983. Richard B. Stewart, A New Generation of
Environmental Regulation?, 29 Cap. U. L. Rev. 21, 182 (2001).

55 EPBC Act summary, supra note s4.

50 1d.

57 Id.

58 Stewart, supra note 54, at 161. See also EPBC Act summary, supra note 54.

59 Isaac Plains Decision, supra note 53.
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the construction and operation of a coal mine, known as the Isaac Plains Project,
which would produce an estimated 18 million tons of coal for export over a lifetime
of nine years.” Also in April 2005, OCoal had proposed to construct and operate a
coal mine, known as the Sonoma Coal Project, which would produce an estimated
30 million tons over a lifespan of fifteen years. This coal was primarily destined for
export, but some would be used domestically.("

Soon after the companies” proposals were submitted, WPS made public submis-
sions to the Ministry suggesting that the climate change-related impacts of each
project required that they be considered controlled actions. WPS argued that the
burning of the coal that would be mined would have climate change impacts that
would adversely affect the Great Barrier Reef World Heritage Area and the Wet
Tropics World Heritage Area. Studies were cited that showed that global warming
could cause the collapse of coral populations and terrestrial biodiversity in tropical
areas.”

In May 2005, the Minister issued decisions determining that neither project was
a controlled action under the EPBC Act® because neither was likely to have a
significant impact on matters of national environmental significance. In July, WPS
applied for judicial review of both decisions, alleging that the Minister had not
considered the effects of greenhouse gases generated in the mining, transportation,
and burning of the coal extracted from the mines.** WPS based its argument in part
on the absence of express references to climate change impacts in the Ministry’s
“statements of reasons” for its decisions.”

Several weeks before the October 2005 trial, the Ministry bolstered its defense
by submitting to the Court an affidavit from the delegate of the Minister who had
made the decision. The delegate stated that he had given detailed consideration to
greenhouse gases from the mines.”® He explained that he had viewed the greenhouse
gas emissions that would be produced from the mining, shipping, and use of the coal
from each project in relation to the “greenhouse gases currently in the atmosphere”
and the “total annual global contributions from greenhouse gases from all global
sources” and concluded that they represented only a “relatively small contribution”
that was unlikely to have a “significant impact” on matters of national significance

6o Applicant’s Outline of Submissions and Summary of Relevant Facts (filed October 10, 2005) at

paragraphs 11 and 12 [hereinafter Isaac Plains Applicant’s Outline].

Id. at paragraphs 26 and 27.

Id. at paragraph 16.

Id. at paragraphs 19 and 31.

Application for an Order of Review, filed 20 July 2005, available at http:/Avww.envlaw.com.au/

whitsunday1.pdf (last visited February 27, 2009).

Isaac Plains Applicant’s Outline, supra note 6o, at paragraph 6. See also Chris McGrath, Fed-

eral Court Case Challenges Greenhouse Gas Emissions from Coal Mines, at 2; available at

http://Awww.envlaw.com.au/whitsundayig.pdf (last visited February 27, 2009) [hereinafter McGrath.

6 Id.; Affidavit of Mark Flanigan, in the case of Wildlife Preservation Society of Queensland Proser-
pine/Whitsunday Branch Inc. v. Minister for the Environment and Heritage (October 2005), available
at http:/’www.envlaw.com.au/whitsundayi4.pdf (last visited February 27, 2009) [hereinafter Flanigan
Affidavit].
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protected under the Act.”” The delegate stated that the link between the greenhouse
gases produced by this coal and a “measurable or identifiable” change in climate “was
speculative only and unlikely to be demonstrable.” He also cited the “speculative
and uncertain” nature of how the coal would be used at its export destinations.®”

WPS argued that the affidavit should be given little or no weight because it
“reads like a document prepared in response to the litigation and not as an accurate
recounting of the true reasoning process that in fact occurred.”® WPS further argued
that the question of whether the mining projects were likely to have a “significant
impact” under the Act should be addressed by asking whether the contribution
to global warming emissions from the mines was significant at a national level
in comparison with other actions in Australia contributing to global warming.”
WPS calculated the amount of greenhouse gases emitted by the coal mined in these
projects was roughly equivalent to 25 percent of Australia’s greenhouse gas emissions
and 0.6 percent of global emissions from fossil fuels in 2003.”

In a decision issued on July 15, 2006, the Court dismissed WPS’s suit.”> The Court
gave credence to the Ministry’s defense that climate change had been considered in
the decision-making process. The Court found that the Ministry acted lawfully in
considering greenhouse gas emissions from the projects and found no link between
these emissions and any specific damage to the matters of national significance
protected under the Act.

The Court thus arguably limited the principle announced in the Nathan Dam
decision requiring the Minister to consider both the direct and indirect impacts of a
project. The Court references the Nathan Dam decision only in the final paragraph
of the opinion, stating that this case is “far removed from the factual situation” in
that case.” The Court pointed out that the applicants in this case had not shown that
the emissions from this coal would “directly affect” protected matter, nor had they
identified the “extent (if any)” to which emissions from this coal would aggravate
the climate change problem.” As the Court stated, “I am far from satisfied that
the burning of coal at some unidentified place in the world, the production of
greenhouse gases from such combustion, its contribution toward global warming
and the impact of global warming upon a protected matter” could be said to be

Flanigan Affidavit, supra note 66, at paragraphs 17—20.

8 Id. at paragraphs 22—27.

%9 Isaac Plains Applicant’s Outline, supra note 6o, at paragraph 5-6.

7° Environmental Defender’s Office of North Queensland, EDO Alert! Climate Change
Case (November 2, 2005), available at http://www.edo.org.au/edonq/images/stories/documents/
climate_nov_z005_alert.pdf (last visited February 27, 2009) [hereinafter EDO Alert]. See also Appli-
cation for an Order of Review (Version 3), in the case of Wildlife Preservation Society of Queensland
Proserpine/Whitsunday Branch Inc. v. Minister for the Environment and Heritage (October 2005),
available at http://www.envlaw.com.au/whitsunday1s.pdf (last visited February 27, 2009).

7 EDO alert, supra note 7o.

7 Isaac Plains Decision, supra note 53.

73 Id. at paragraph 72.

7 1d.
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an impact of the proposed action.” Whereas the Nathan Dam case stands for the
principle that indirect effects of a proposed action must be considered, this case
stands for the principle that indirect effects that are not specifically identifiable and
measurable need not be considered as impacts.

Some Australian commentators argue that the Court’s decision in this case makes
clear that the EPBC Act needs express greenhouse gas language to protect the
Australian environment from the impacts of climate change. As explained by one
advocate, “The decision in this case shows that the emissions from the use of the
coal from the mines are effectively not regulated under the EPBC Act, which
indicates an important gap in the ability of that Act to genuinely protect the matters
of national significance it recognizes as warranting protection.””® Environmental
advocates suggest that the EPBC Act be amended to include a “greenhouse trigger”
under which a proposed project would be considered to be a controlled action if its
projected greenhouse gas emissions exceed a certain threshold amount.”” Soon after
the passage of the Act in 1999, the Australian government investigated a greenhouse
trigger and drafted a regulation that would have created it.” But the regulation was
never adopted. If it had been, these coal mining projects would likely have been
classified as controlled actions, and thus been subject to requirements for more
detailed assessments of their potential emissions and their implications.

2.3. The Anvil Hill Case

Another important climate change case arose in the Australian state of New South
Wales.” In November 2006, the New South Wales Land and Environment Court
decided that the state government’s acceptance of an environmental assessment for
a new coal mine, the Anvil Hill project, was invalid because the government had
not required consideration of the greenhouse gas emissions from the burning of the
mined coal.

Centennial Coal (Centennial) applied to the New South Wales Department of
Planning to construct a new coal mine at Anvil Hill under the state’s Environmental
Planning & Assessment (EP&A) Actin January 2006.% Located in the Hunter Valley,
the largest coal-producing region in New South Wales, Anvil Hill is the “largest

75 Id.

76 McGrath, supra note 63, at 4.

77 1d. at 2.

78 Id. at 5. In the draft regulation, the government included a trigger of 500,000 tons of CO,-equivalent

emissions in any twelve-month period. The Australian Network of Environmental Defenders Office

recommended a trigger of 100,000 tons of CO,-equivalent emissions. Id.

79 Gray v. Minister for Planning and Ors [2006] NSWLEC 720, decision available at http:/Avww.lawlink.
nsw.gov.au/lecjudgments/2006nswlec.nsf/61f584670edbfbazcazs70d40081f438/dc4df619desbsfozca
257228001de798?OpenDocument (last visited February 27, 2009) [hereinafter Anvil Hill Decision].

80 Environmental Planning and Assessment Act 1979, Part 3A, available at http:/fwww.austlii.edu.au/

au/legis/msw/consol_act/epaaaig979389/ (last visited February 27, 2009) (concerning the approval pro-

cess for major infrastructure or other development of state or regional significance) [hereinafter EP&A

Act].
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intact stand of remnant vegetation” in the region, with significant biodiversity.” The
proposed Anvil Hill project would produce up to 10.5 million tons of coal per year
over its projected lifetime of twenty-one years, increasing the state’s coal output by

t. The majority of it was destined for export.”3

20 percen

In April 2006, the Department issued to Centennial the environmental assess-
ment requirements applicable to the Anvil Hill project.”* Included was a require-
ment that the proponent address “Air Quality — including a detailed greenhouse gas
assessment.”” Centennial’s completed environmental assessment was made public
in August 2006.°° The assessment included an analysis of the greenhouse gas emis-
sions from the mining of the coal itself but not from the subsequent burning of
the mined coal. On September 19, 2006, the Department directed that a “panel of
experts” responsible for holding public hearings and providing expert advice on the
proposal be constituted."”

Also on September 19, 2006, Peter Gray, a local environmentalist, filed a lawsuit
against the Department in the New South Wales Land and Environment Court
alleging a violation of the state EP&A Act. The applicant argued that the Department
violated the Act by accepting as adequate an environmental assessment that failed
to consider all potential greenhouse gas emissions and take into account principles
of ecologically sustainable development such as the precautionary principle and
intergenerational equity.”” The following month, the Department requested and
Centennial prepared an analysis of greenhouse gas emissions from the burning of
the coal in response to submissions by various individuals and organizations both

8
82

Anvil Hill Alliance website, available at http://www.anvilhill.org.au/ (last visited February 27, 2009).
Executive Summary of the Environmental Assessment, Anvil Hill project, at 1 (August 20006), avail-
able at http:/Awww.umwelt.com.au/anvil-hill/ (last visited February 27, 2009) [hereinafter Anvil Hill
Environmental Assessment]. See also Anne Davies, Appeal on Green Ruling Likely, SYDNEY MORNING
HeraLD (November 29, 2000), available at http:/Avww.smh.com.au/news/national/appeal-on-green-
ruling-likely/2006/11/28/1164476204759.html (last visited February 27, 2009).

Anne Davies, Landmark Climate Change Ruling Puts Heat on Industry, SYDNEY MORNING HER-
ALD (November 28, 2006), available at http://www.smh.com.au/news/environment/landmark-climate-
change-ruling-puts-heat-on-industry/2006/11/27/1164476140463.html (last visited February 27, 2009)
(stating that 8o percent would be exported). See also Anvil Hill Decision, supra note 79, at para-
graph 4 (stating that “about half the coal” is intended for export).

84 Director-General’s Requirements, Section 75F of the Environmental and Planning Assessment
Act 1979, available at http:/Awww.planning.nsw.gov.au/asp/pdf/anvil_hill_environmental_assessment_
requirements.pdf (last visited February 27, 2009).

Anvil Hill Decision, supra note 79, at paragraphs 16-17.

Id. at paragraph 21.

Id. at paragraph 25. See also Frank Sartor, Minister for Planning, Direction: Section 7s5F of
the Environmental and Planning Assessment Act 1979, available at http://www.planning.nsw.gov.
au/asp/pdf/o6_ooi4_panel_of_experts_terms_of_reference.pdf (last visited February 27, 2009), and
NSW Department of Planning, Independent Panel to Review Anvil Hill Coal Mine Proposal (Octo-
ber 6, 2000), available at http://Awww.planning.nsw.gov.au/mediarelplan/mr20061006_426.html (last
visited February 27, 2009).

Anvil Hill Decision, supra note 79, at paragraphs 35—45. Section 5 of the EP&A Act includes the
encouragement of “ecologically sustainable development” as one of its objects, defined as in Section
6(2) of the New South Wales Protection of the Environment Administration Act 1991 to include
implementation of, inter alia, the precautionary principle and intergenerational equity. See Anvil Hill
Decision supra note 79, at paragraph 101.

83

85
86

88
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before and after the assessment was made public. Centennial’s analysis found that
the coal mined at Anvil Hill would result in the emission of an average of 12.5 million
tons of greenhouse gases per year, an annual amount equivalent to about 2 percent
of Australia’s total greenhouse gas emissions in 2004."

90

The Court issued its decision on November 27, 2006.° Following the Nathan
Dam case and distinguishing the Isaac Plains and Sonoma Mine case, the Courtheld
that the EP&A Act required that the environmental assessment consider indirect
greenhouse gas emissions that would result from the burning of the coal on the basis
that there is “a sufficiently proximate link between the mining of a very substantial
reserve of thermal coal in [New South Wales], the only purpose of which is for use
as a fuel in power stations, and the emission of GHG which contribute to climate
change.
to consider indirect greenhouse gas emissions in the environmental assessment
violated the EP&A Act on the basis that it was inconsistent with the principle of
intergenerational equity and the precautionary principle.””

»01

The Court also held that the Department’s failure to require Centennial

The Court, however, did not rule that the Anvil Hill project’s environmental
assessment was “void and without effect” as requested by the applicant.”? The Court
took into account the fact that an analysis of the indirect greenhouse gas emissions
had been submitted by Centennial in October 2006 and made publicly available by
the Department.?* The Court further observed that the panel of experts appointed
to review the proposal had been authorized by the Department to consider indirect
greenhouse gas emissions in its review of the project.?> Despite the limited remedy
granted by the Court, commentators consider the decision to be significant. Written
broadly, the decision appears to require all projects secking approval in New South
Wales that directly or indirectly cause greenhouse gas emissions to include an

assessment of their contribution to global warming.?°

3. CLIMATE CHANGE AS AN ENVIRONMENTAL IMPACT

The coal mining cases raise the question of whether and how climate change
impacts should be considered under Australian federal and state environmental and
planning laws. The issue, however, is not specific to Australia; rather, it is an issue that

89 Anvil Hill Environmental Assessment, Response to Submissions, Part A, at 32 (October 2006), available
at http://www.planning.nsw.gov.au/asp/pdf/o6_oo14_response_to_submissions_parta.pdf (last visited
February 27, 2009).

9° According to the decision, the applicant conceded that if the analysis of greenhouse gas emissions
that was prepared in October 2006 in response to submissions had been part of the original assessment
released to the public as required under the EP&A Act, then he would not have had a legal claim.
Anvil Hill Decision, supra note 79, at 28.

9" Id. at paragraphs 9o—93 and g7-100.

92 Id. at paragraphs 126 and 135.

93 Id. at paragraph z.

94 Id. at paragraph 150.

95 Id.

95 Davies, supra note 83. See also Matthew Warren, Planning May Face Climate Test, THE AUSTRALIAN
(November 28, 2000), available at http://www.theaustralian.news.com.au/story/o,20867,20832685-
30417,00.html (last visited February 27, 2009).
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is likely to increasingly arise under subnational and national environmental impact
laws in many countries. More than 100 countries have legal provisions relating to
environmental impact assessment, and citizens in many countries may have legal
recourse to compel or review their implementation.””

In the United States, the other major industrialized country not party to the Kyoto
Protocol, several cases have been filed regarding the assessment of climate change—
related impacts under the National Environmental Policy Act (NEPA),%® which
requires analysis of the environmental impacts of projects and policies that constitute
“major federal actions.”?” Civil society organizations, states, and cities have sued
federal agencies for not considering the greenhouse gas emissions resulting from
new transmission lines that would connect new power plants in Mexico to the U.S.

ower grid;'®° a rulemaking on new federal fuel efficiency standards;'" providin
P ’ Y » P
and a new rail line to transport

coal from mines in Idaho to power plants in the Midwest.'”3

102

assistance in financing overseas fossil fuel projects;

Projects for which climate change impacts can be assessed are usefully categorized
into two types: those projects that directly emit greenhouse gases and those that cause
greenhouse gas emissions indirectly. Many projects that may require environmental
assessments for governmental approval, such as new coal-fired power plants, directly
emit greenhouse gases. One study suggested that the United States would add 72 new
coal-fired power plants between 2005 and 2012, while China and India together would
add 775 new plants.'** Together they would emit more than five times the amount
of greenhouse gases by which Kyoto countries are supposed to cut their emissions
over the same period.'> Other projects that directly emit significant amounts of
greenhouse gases include iron and steel plants, cement plants, landfills, and cattle
feedlots.**

97 Annie Donelly, Barry Dalal-Clayton & Ross Hughes, A Directory of Impact Assessment Guidelines 3—4
(2nd ed., International Institute for Environment, 1998).

9% 42 US.C. §§ 43214347 (2000).

99 42 U.S.C. § 4332(2)(c). Under applicable regulations, “[m]ajor Federal action” is defined to “includ|e]
actions with effects that may be major and which are potentially subject to Federal control and
responsibility.” 40 C.F.R. § 1508.18 (2003). Cf. Justin R. Pidot, Global Warming in the Courts: An
Opverview of Current Litigation and Common Legal Issues, Georgetown Environmental Law & Pol-
icy Institute (2006), available at http:/www.law.georgetown.edu/gelpi/current_research/documents/
GlobalWarmingLit_CourtsReport.pdf (last visited February 27, 2009).

1°° Border Power Plant Working Group v. Department of Energy, 260 F. Supp. 2d 997 (S.D. Cal. 2003).

19! Center for Biological Diversity v. National Highway Traffic Safety Administration, No. 06071891 (gth
Cir. 2007).

19 Friends of the Earth, Inc. v. Watson, 2005 U.S. Dist. LEXIS 42335 (N.D. Cal,, 2005).

193 Mayo Foundation v. Surface Transportation Board, No 06—2031 (8th Cir. 20006).

124 Mark Clayton, New Coal Plants Bury ‘Kyoto’: New Greenhouse-Gas Emissions from China, India, and
the US Will Swamp Cuts from the Kyoto Treaty, CHRISTIAN Sc1. MONITOR (December 23, 2004),
available at http:/Avww.csmonitor.com/2004/1223/po1sog-sten.html (last visited February 27, 2009).

195 Id.

106 [J.S. EPA, Inventory of U.S. Greenhouse Gas Emissions and Sinks, 1990—2004, at ES-6 to ES-10 (2000),
available at http://www.epa.gov/climatechange/emissions/downloadso6/06_Complete_Report.pdf
(last visited February 27, 2009).
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Many other projects do not directly emit greenhouse gases but can be viewed
as leading to or causing greenhouse gas emissions. Indirect emissions are often
temporally and spatially dislocated from the project under consideration and may be
classified as either “downstream” or “upstream” indirect emissions.””” Downstream
emissions are those resulting from the products or processes that are outputs of the
projectunder consideration. As discussed previously, the most significant greenhouse
gas emissions related to coal mining occur when the mined coal is later burned
for energy production rather than when it is mined. New highways and motor
vehicle assembly plants can also be viewed as leading to downstream greenhouse gas
emissions because they facilitate the use of motor vehicles, which constitute more
than one-quarter of all greenhouse gas emissions in the United States.'”” Upstream
emissions are emissions from products and processes that constitute necessary inputs
to the project under consideration. For example, a new factory requiring large
amounts of electricity to operate can be viewed as the cause of some of the greenhouse
gas emissions of the power plant that provides it with electricity. The upstream
emissions of a motor vehicle include the emissions associated with the collection,
transport, storage, and refinement of the fuel it burns.

Litigants in cases based on governmental failures to assess climate-related impacts
of project proposals encounter a host of barriers to favorable judicial resolution.
“Standing to sue” is potentially a prominent barrier in some jurisdictions, including
the United States. In Australia, standing has not emerged as a significant barrier, but
other important barriers loom. Where plaintiffs seek the assessment and consider-
ation of the impacts of greenhouse gas emissions directly caused by the proposed
project, measuring and predicting local and cumulative impacts is likely to present
a significant challenge. In cases such as the Australian coal mining cases where
plaintiffs seek consideration of the impacts of greenhouse gas emissions indirectly
caused by the proposed project, the difficulty of identifying such indirect emissions
must also be confronted. The issues of standing, the difficulty of measuring and
predicting cumulative and local impacts, and the difficulty of identifying indirect
emissions are discussed next in turn.

3.1. Standing to Sue

In some jurisdictions, environmental litigants in climate change cases may have
difficulty obtaining a favorable judgment because they are unable to establish that
they have “standing to sue.” In the Australia coal mining cases, standing did not
emerge as a barrier to litigants because the applicable statutes established very
broad standing requirements and the courts did not question the plaintiffs’ standing.

1°7 These terms have been used most extensively in the industrial ecology and energy efficiency literatures.
198 David L. Greene & Andreas Schafer, Pew Center on Global Climate Change, Reducing Greenhouse
Gas Emissions from U.S. Transportation, at 2 (May 2003), available at http://www.pewclimate.org/
global-warming-in-depth/all_reports/reduce_ghg_from_transportation (last visited February 27, 2009).
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In climate change litigation in the United States, in contrast, standing is a more
controversial issue.'

Standing, in the words of the Supreme Court of the United States, is the ques-
tion of “[w]hether the litigant is entitled to have the court decide the merits of
the dispute.””® It generally implicates the ability of a litigant to demonstrate to a
court that he is sufficiently connected to or harmed by the law or action that he
is challenging to justify his prosecution of the claim. Requirements for standing
vary significantly among national jurisdictions. Many jurisdictions have virtually no
standing requirements, while the U.S. judicial system has very extensive and detailed
requirements.""

As noted earlier, in the Australian context, the statutes applicable to each case
established very broad standing requirements. Under Victoria’s PE Act, a person
“who is substantially or materially affected by a failure of the Minister, a planning
authority, or a panel” to comply with the Act’s provisions regarding amendments to
the planning scheme is entitled to judicial review."* New South Wales’s EP&A Act is
far more expansive in this context, stating that “[a]ny person may bring proceedings
in the Court for an order to remedy or restrain a breach of this Act.”"3 The EPBC
Act sets forth “extended standing” for judicial review of administrative decisions
pursuant to the Act."* Standing is extended to all Australian organizations that have
engaged in a series of activities in Australia “for protection or conservation of, or
research into, the environment” at any time in the preceding two years and whose
“objects or purposes” included such protection, conservation, or research.”> None
of the judicial opinions in the coal mining cases raised the lack of standing as an
issue.

U.S. courts, in contrast, have imposed standing requirements that are more likely
to present barriers to plaintiffs in climate change litigation. To have standing, a
plaintiff must show that he has suffered an actual or imminent injury thatis “concrete
and particularized,” “fairly traceable to the challenged action of the defendant,” and

%9 The U.S. Supreme Court’s decision in the case of Massachusetts v. Environmental Protection Agency,
549 U.S. 497 (2007), is demonstrative. The majority ruled that the state of Massachusetts had standing
to sue, but four justices vigorously dissented on this issue. See also David Hodas, Standing and
Climate Change: Can Anyone Complain about the Weather? 15 J. LAND USE & ENVTL. L. 451 (2000).
On standing in environmental cases generally, see Ann E. Carlson, Standing for the Environment, 45
U.C.LA. L. REv. 931 (1998).

19 Warth v. Seldin, 422 U.S. 490, 498 (1975).

" See, e.g., Aharon Barak, Foreword: A Judge on Judging: The Role of a Supreme Court in a Democracy, 16,
Harv. L. REV. 16, 106-10 (2002); Matt Handley, Comment: Why Crocodiles, Elephants, and American
Citizens Should Prefer Foreign Courts: A Comparative Analysis of Standing to Sue, 21 Rev. LITIG. 97
(2002).

"2 PE Act, supra note 13, at Section 39.

3 EP&A Act, supra note 8o, at Section 123.

" EPBC Act, Section 487, “Extended Standing for Judicial Review,” available at http:/Avww.
frli.gov.au/ComLaw/Legislation/ActCompilation1.nsf/framelodgmentattachments/7274 EE4D4BF1FB
60CA257000000B1F19 (last visited February 27, 2009).

s Id.



Litigating Climate Change at the Coal Mine 65

likely to be “redressed by a favorable decision.”® Defendants in climate change
cases may argue that plaintiff’s alleged injury is not sufficiently imminent because
it may not occur for many years; that it is general to society rather than particular
to the plaintiff because it may be experienced by so many people; and that it is
not sufficiently traceable to the defendant’s actions or would not be redressed by
a favorable judicial decision because the defendant’s actions constitute a small
percentage of all greenhouse gas emissions and the injury could occur regardless of
a change in the defendant’s actions.””

In the landmark case of Massachusetts v. EPA, the U.S. Supreme Court ruled
in favor of Massachusetts in deciding that the Environmental Protection Agency
(EPA) had the authority to regulate the emissions of greenhouse gases under the
Clean Air Act and that the EPA had not acted properly in declining to do so.™”
Significantly, the Court determined that the state of Massachusetts had standing to
bring these claims. As the Court explained, “the rise in sea levels associated with
global warming has already harmed and will continue to harm Massachusetts. The
risk of catastrophic harm, though remote, is nevertheless real. The risk would be
reduced by some extent if petitioners received the relief they seek.” However,
while this case determined that the state of Massachusetts had standing, it left open
the question of whether private parties such as individuals and environmental groups
would have standing to bring such claims.”

Where plaintiffs challenge the government’s adherence to procedural laws such
as NEPA, standing requirements may be easier for plaintiffs to satisfy.”' In Friends of
the Earth v. Watson, plaintiffs alleged a violation of NEPA based on the failure of the
Export-Import Bank and the Overseas Private Investment Corporation to prepare an
environmental impact statement (EIS) before engaging in the financing of overseas
oil and gas extraction and energy generation projects that emitted large quantities

122

of greenhouse gases.”” The court held that to demonstrate standing in cases raising

procedural issues, environmental plaintiffs must show only that “it is reasonably

16 Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc., 528 U.S. 167, 180-81 (2000).

7 See the briefs for the respondents in the case of Massachusetts v. EPA, available at http://supreme.
Ip.findlaw.com/supreme_court/docket/2006/november/os—1120-massachusetts-v-environmental-
protection-agency.html (last visited February 27, 2009).

18 Massachusetts v. EPA, 549 U.S. 497 (2007).

19 Id. at 526.

120 The majority opinion emphasizes that because Massachusetts is a sovereign state, it deserved “special
solicitude” in resolving the standing issue. Id. at 536. In dissent, Chief Justice Roberts interprets the
majority’s decision as “an implicit concession that petitioners cannot establish standing on traditional
terms.” Id. at 540.

2! See Bradford C. Mank, Standing and Global Warming: Is Injury to All Injury to None? 35 ENvTL. L.
1, 45—63 (2005) (discussing the current split among circuits on this question, wherein the Ninth and
Tenth Circuits have explicitly rejected a more stringent standard for NEPA standing set forth by the
D.C. Circuit).

22 Friends of the Earth, Inc. v. Watson, 2005 U.S. Dist. LEXIS 42335 (N.D. Cal., 2005). Environmental
groups and several cities sued the Overseas Private Investment Corp. (OPIC) and Export-Import Bank
of the United States for their alleged failure to comply with the National Environmental Protection
Act (NEPA).
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probable that the challenged action will threaten their concrete interests,” not that
substantive environmental harm is imminent.'*3 Moreover, the court held that cau-
sation and redressability standards are relaxed for plaintiffs that assert procedural
challenges and make the required showing as to injury.”* The court thus rejected
the defendants” arguments that their role with respect to the overseas projects pro-
ducing greenhouse gas emissions was too “limited or attenuated” to demonstrate
causation.” Plaintiffs satisfied the redressability standard by showing that a decision
of an agency “could be” influenced by further environmental studies, rather than
showing that it necessarily “would” be influenced.**"

The question of whether standing presents a barrier to climate change litigants
thus depends upon where claims are filed and the nature of those claims. In Australia
and many other countries, environmental plaintiffs in climate change cases do not
encounter standing as a barrier to the same degree as in the United States. Further, in
some U.S. jurisdictions, plaintiffs suing under environmental impact laws for alleged
procedural violations encounter relaxed standing requirements under which they
are likely to prevail.

3.2. Cumulative and Local Impacts

Litigants seeking favorable judicial resolution in cases alleging an illegal governmen-
tal failure to consider greenhouse gas emissions as environmental impacts are likely
to be plagued by the difficulty of assessing the climate change impacts of a given
project. Project-related climate change impacts are difficult to measure because of
the cumulative nature of climate change: it is the combined emissions of many
sources together over a long period of time that lead to elevated atmospheric levels
of greenhouse gases.””” Moreover, how climate change will be manifested in terms
of local impacts remains very difficult to predict. Although much may depend on
the wording of the particular statute and regulations that a national court is applying,
courts are likely to be reluctant to order that a governmental agency assess climate
change impacts that are difficult or impossible to predict and measure.

Although the quantity of greenhouse gases that a particular project will produce
may be ascertainable, any ultimate climate change impact is inherently a “cumula-
tive” impact. A single source of emissions would be unlikely to sufficiently increase
the concentration of greenhouse gases in the atmosphere to lead to a detectable
degree of global warming. Because climate change impacts are caused by the cumu-
lative activities of many sources, and because the concrete manifestations of climate
change remain uncertain, courts may conclude that the greenhouse gas emissions

23 Id. at 8—q.

24 ]d. at12.

125 Id. at 14-15.

126 Id. at 16-17.

127 Unlike many pollutants, greenhouse gases may not be harmful to human health or the environment at
all in small quantities. Rather, it is only when viewed cumulatively that there are potentially significant
adverse impacts.



Litigating Climate Change at the Coal Mine 67

of a single project cannot be said to cause global warming alone or to cause any
particular local environmental impact.'*”

The environmental and planning laws of national and subnational jurisdictions
are likely to vary with respect to the need to assess and consider cumulative impacts.
In the United States, NEPA regulations define cumulative impact as “the impact
on the environment which results from the incremental impact of the action [being
analyzed] when added to other past, present, and reasonably foreseeable future
actions regardless of what agency (Federal or non-Federal) or person undertakes
such other actions. Cumulative impacts can result from individually minor but col-
lectively significant actions taking place over a period of time.”*? Despite a clear
requirement that they be analyzed, cumulative impacts have presented many diff-
Lacking
information about the impacts of past projects, as well as reasonably foreseeable

130

culties for project-based environmental assessments in the United States.

future actions, agencies struggle to assess both the cumulative impact and the
significance of the project’s contribution.” And although the language is broad
enough to encompass climate change—related impacts, evidence suggests that many
environmental assessments and environmental impact assessments do not contain
cumulative impact analyses related to a project’s greenhouse gas emissions.'s*
Other jurisdictions may have statutory or regulatory language requiring that global
warming impacts be examined if the greenhouse gas emissions of a project are above

128 A similar issue arose in Massachusetts v. EPA within arguments over petitioners’ standing to sue.
Respondents argued that petitioners failed to demonstrate that the regulation they sought was likely to
affect climatic or environmental conditions in Massachusetts. Brief for the Federal Respondent, avail-
able at http://supreme.lp.findlaw.com/supreme_court/briefs/os—1120/05-1120.mer.resp.fed.pdf (last vis-
ited February 27, 2009). The Supreme Court rejected this argument, explaining that “[a]gencies, like
legislatures do not generally resolve massive problems in one fell regulatory scoop. .. That a first
step might be tentative does not by itself support the notion that federal courts lack jurisdiction to
determine whether that step conforms to law.” 549 U.S. 497.

29 40 C.F.R. §1508.7 (1989).

13° Cf. Robert L. Fischman, The EPA’s NEPA Duties and Ecosystem Services, 20 STAN. ENvTL. L.J. 497,

512 (2001); See also Terence L. Thatcher, Understanding Interdependence in the Natural Environment:

Some Thoughts on Cumulative Impact Assessment under the National Environmental Policy Act, 20

ENvrL. L. 611 (1990) (discussing the importance of cumulative impact analysis and the confusion

about it that stemmed from the Supreme Court case Kleppe v. Sierra Club, 427 U.S. 390 (1976)).

Fischman, supra note 130, at 513.

132 In 1997, the Council on Environmental Quality (CEQ) issued draft guidelines on how global climate
change should be treated under NEPA, but final guidelines were never issued. For the text of the draft
guidelines, see http://www.mms.gov/eppd/compliance/nepa/procedures/climate/considerations.htm
(last visited February 27, 2009). See also letter from Sierra Club to Western Area Power Administration,
Re: Big Stone II Expansion Proposal, DEIS Comments, dated July 24, 2006 (commenting that the
Draft EIS fails to address indirect and cumulative impacts of the project’s carbon dioxide emissions),

1

A

available at http:/Avww.northstar.sierraclub.org/campaigns/air/coal/bigStoneProposal.html (last vis-
ited February 27, 2009); letter from Center on Biological Diversity to BLM, Re: Notice of Intent
(NOI) to Prepare a Programmatic EIS and Plan Amendments for Oil Shale and Tar Sands Resources
Leasing on Lands Administered by the BLM in Colorado, Utah, and Wyoming, dated January 31,
2006 (commenting that the NOI omitted the direct, indirect and cumulative impacts of green-
house gas emissions as an issue to be addressed), available at http:/Avww.biologicaldiversity.org/swebd/
Programs/policy/energy/BLM-Tar-Sands-Scoping-FINAL.pdf (last visited February 27, 2009).
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a certain threshold amount. Such provisions would be useful in preventing a court
from having to make a judgment call regarding the significance of a single project’s
emissions. Indeed, as discussed previously, Australian environmentalists have called
for the inclusion of such a trigger in the EPBC Act.s3 Taking this approach, however,
raises the possibility that large projects would be burdened by the regulation while
even a larger number of separate small projects would be able to escape the regulatory
requirements.

Aside from the problem of cumulative impacts, there is a great deal of uncertainty
regarding how elevated levels of greenhouse gases will manifest as local environ-
mental impacts. Many subnational and national environmental and planning laws
are likely to be focused upon such impacts rather than general global impacts. In
the Isaac Plains and Sonoma case, for example, the judge interpreted the EPBC Act
to require plaintiffs to show impacts on specific national protected areas in order to
prevail in their claim. The Court stated the plaintiffs “paid little or no attention to
the actual effect on any identified protected matter” and concluded that “[t|here has
been no suggestion that the mining, transportation or burning of coal from either
proposed mine would directly affect any such protected matter.” General assertions
pertaining to issues such as sea level rise, increasing or decreasing rainfall, and
changing average temperatures were not sufficient in this case.

In sum, the difficulty of ascertaining the impacts of global warming has been, and
is likely to continue to prove to be, an imposing barrier to plaintiffs in climate change
cases. The extent to which climate change is inherently a cumulative impact distin-
guishes it from many of the traditional environmental impacts that environmental
impact laws were designed to deal with. Moreover, laws that require environmen-
tal impact assessments may explicitly focus on adverse local impacts, which often
remain impossible to predict in the case of climate change. Even where the legisla-
tive language clearly requires agencies to assess cumulative impacts and to consider
environmental impacts at all scales, courts may view the task of identifying and
quantifying such impacts as very burdensome and be reluctant to require agencies
to undertake it.

3.3. Indirect Impacts

A third set of barriers to favorable judicial resolution arises in the subset of potential
cases where greenhouse gas emissions are an indirect or “downstream” impact of
the project under assessment. In these cases, courts are likely to hesitate in ordering
an assessment of the impacts of such indirect emissions because of the difficulty or
impossibility of identifying such emissions with certainty.

Where the emissions that were allegedly required to be assessed and considered
are indirect emissions, as in the coal mining cases discussed earlier, a definitive
quantification of the amount of greenhouse gases that will be emitted may prove

133 See supra notes 76—78 and accompanying text.
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elusive. In both the Isaac Plains and Sonoma Mines case and the Anvil Hill case, the
mined coal was destined primarily for export. Given that fact, there is uncertainty
with respect to where, when, and how the coal will be used, and thus as to the
ultimate emissions.”?* In the example of the downstream impacts of a new highway,
itis similarly difficult to predict how much it will be used and the resulting emissions
that will be generated. Moreover, when dealing with indirect impacts, there is the
distinct possibility that if the project under consideration does not go forward, the
indirect emissions would occur anyway. In other words, if Australia does not mine its
coal for export to Japan, Japan will acquire and burn coal from elsewhere. Similarly,
if the proposed new highway is not constructed, drivers will emit the greenhouse
gases using other highways and roads.

Perhaps most problematically, the chain of causation with respect to indirect emis-
sions is potentially infinite. Australian advocates pointed to the Nathan Dam case
to advocate that all indirect effects be considered, but the assessment of all possible
indirect effects is likely to be infeasible. Judges thus confront the difficult questions
of how predictable or certain indirect emissions must be. In the Hazelwood case,
the indirect emissions were quite certain because all the mined coal was destined
to be burned in the nearby Hazelwood power plant. The judge found a “sufficient
nexus” between the mining and the indirect effect.”s’ In the cases where the coal was
being mined primarily for export, the judges espoused disparate views. The judge
in the Isaac Plains and Sonoma case stated that he had “proceeded on the basis
that greenhouse gas emissions consequent upon the burning of coal mined in one
of these projects might arguably cause an impact upon a protected matter, which
impact could be said to be an impact of the proposed action,” but then expressed

136

serious doubt with respect to this proposition.3” As discussed earlier, he remained
unsatisfied that the production of greenhouse gases from the burning of coal in
“some unidentified place in the world” should be considered an impact of the pro-
posed project at all.’’” The judge in the Anvil Hill case, by contrast, easily found
“a sufficiently proximate link.”3* The difficulty of establishing a bright-line rule
with respect to when indirect emissions are sufficiently related to the project under
consideration to govern such cases could lead to extensive litigation on the issue.
In the United States, NEPA regulations require the analysis of both direct and
indirect impacts. Direct impacts are caused by the action and occur at the same time

and place, whereas indirect impacts are “caused by the action and are later in time or

134 It can be argued that although it is not clear where, when, and how the coal would be burned, it
can very reasonably be assumed that it will be burned somewhere and that the ultimate emissions
can be predicted with reasonable certainty. The greenhouse gas intensities of various coal burning
production facilities fall within a known range, and an assessment could assume the lowest pollution
intensity as a conservative estimate.

135 See supra notes 33-34 and associated text.

136 Tsaac Plains Decision, supra note 53, at paragraph 72.

137 Id. See also supra note 68 and associated text. On this point, the judge appears to be criticizing the
Department’s acceptance that such greenhouse gases should be considered an impact of the project.

138 See supra note g1 and associated text.
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farther removed in distance, but are still reasonably foreseeable.”3? According to the
regulations, examples of indirect impacts or effects include “growth inducing effects
and other effects related to induced changes in the pattern of land use, population
density, or growth rate, and related effects on air and water and other natural systems,
including ecosystems.”#* The regulations thus appear sufficiently broad to include
the emissions that would result from burning mined coal as well as many other
indirect emissions. Evidence suggests, however, that there are many environmental
assessments and environmental impact statements prepared under NEPA that do
not adequately address such indirect impacts.'#

For coal mining projects, highway projects, and many other types of projects
that are subject to environmental impact laws, indirect greenhouse gas emissions
may be much more significant than direct greenhouse gas emissions. Governmental
agencies, and ultimately courts, are thus faced with the question of how far “down-
stream” to look when analyzing emissions and their impacts. Australian courts have
pioneered the way by focusing on the sufficiency of the “link” or “nexus” between
the project and the downstream emissions and thereby determining in some cases
that such indirect impacts must indeed be assessed.

4 CONCLUSION

Legal approaches to addressing climate change have experienced a significant degree
of success in Australia. In well-publicized cases, Australian courts have required that
governmental agencies examine not just the greenhouse gases directly produced by
proposed coal mines but also those that will be produced when the coal is burned.
As a result, governmental agencies are increasingly required to analyze and consider
a project’s climate change impacts, both direct and indirect.

Yet the requirement to examine climate change impacts of a particular project,
especially where those impacts are indirect, may be difficult to attain under envi-
ronmental impact laws in other cases and in other countries. In the United States,
some courts might dismiss such a claim on the procedural basis that environmental
plaintiffs lack standing. Even where standing is not a barrier, courts are challenged
by the problems that the climate change impacts of particular projects are only
significant when viewed cumulatively and their local manifestations are difficult or
impossible to ascertain. In claims regarding indirect emissions of particular projects,
legal claims are likely to be even more difficult to substantiate and prevail upon,
as the emissions that the plaintiff seeks to have assessed are dislocated in time and
space from the project under consideration.

In Australia, the obstacles to new coal mining projects that arise from environ-
mentalists” success in the courts may slow the development of Australia’s immense

139 40 C.F.R. § 1508.8 (1989).
1o Id.
4! See references contained in supra note 132.
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coal resources. Environmentally and legally, these cases represent a success for
climate change activists. Yet many questions remain as to whether project-based
environmental assessment is a form of regulation that makes sense in confronting
the problem of climate change. Environmental assessment laws tend to work best
when a project can be clearly viewed as directly causing one or more environmental
impacts that are well defined and understood. Other policy instruments are likely
to be much better suited to addressing the problem of climate change in a more
coordinated and coherent manner.

In the absence of such alternative policies, however, litigation is a critical mecha-
nism by which citizens can force their governments to take climate change seriously.
Soon after the decision in the Anvil Hill case was handed down, lan Campbell,
Australia’s Environment Minister, referred to the decision as “fatally flawed.”+ In
his view, “What we need to do as a world is keep mining coal. In fact, mine more
coal for energy security but invest in the technologies to make sure that when we
burn that coal, we have the technology to capture the carbon and stop it going into
the atmosphere.”#3 Perhaps the greatest significance of Campbell’s statement is that
he invoked the need for an alternative policy approach. By its nature, project-based
assessment of climate change impacts may not be able to address the problems of
climate change holistically, but legal decisions such as that in the Anvil Hill case
may well play an important role in leading reluctant governments and industries
toward developing policies that can.

2 Australian Judge Blocks Coal Mine on Climate Grounds, ENvTL. NEws SERVICE (November 29, 2000),
available at http:/Awww.ens-newswire.com/ens/nov2o06/2006-11-29g-03.asp (last visited February 27,
2009).

3 Law Changes Won’t Solve Climate Change: Campbell, ABC NEws ONLINE (Nov. 28, 2006), available
at http://www.abc.net.au/news/australia/nsw/newcastle/200611/51799315.htm (last visited February 27,
2009).
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Cities, Land Use, and the Global Commons: Genesis
and the Urban Politics of Climate Change

Katherine Trisolini* and Jonathan Zasloff*

INTRODUCTION

Ruin is the destination toward which all men rush, each pursuing his own best
interest in a society that believes in the freedom of the commons. Freedom in a
commons brings ruin to all.’

By quoting this pessimistic philosophy, the New Zealand Environment Court, in
Genesis Power Ltd. v. Franklin District Council (“Genesis”),” demonstrated its lack
of faith in local governments as protectors of the Earth from climate change. Little
wonder, then, that it mandated that a local district government set aside its con-
cern for local environmental impacts and indigenous peoples’ cultural resources,
and permit the construction of a wind farm that could reduce carbon emissions. In
describing the legal basis for its decision, the Environment Court echoed prevailing
assumptions that climate change can only be dealt with from the top down. That
is, nation-states implement international treaties by imposing concern on local gov-
ernments that would otherwise, “in pursuit of their well-being, destroy existing stock
of natural and physical resources so as to improperly deprive future generations of
their ability to meet their needs.”

This chapter explores such a view of localities and its alternatives. We observe the
seemingly contrary behavior of cities in the United States, which appear to have taken
up the charge for climate protection despite the complete absence of the national
influence identified as necessary by the New Zealand court and others. We then
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Garrett Hardin, The Tragedy of the Commons, 162 SCIENCE 1243, 1244 (1968).
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initiate an inquiry into the possible basis of these apparently against interest actions,
drawing upon loose analogies to international relations theory.

Unlike the focus of most other climate change lawsuits, which have predominantly
challenged actions of either large polluters or national agencies, the Environment
Court in Genesis reviewed a local land use decision regarding the siting of a small
wind farm. The Franklin District Council, responsible for the only required dis-
cretionary approval, refused consent to the wind farm’s application because of the
adverse impacts to the coastal landscape, the cultural resources of indigenous people,
and local equestrian facilities.* Under New Zealand’s Resource Management Act,’
Genesis Power appealed to the Environment Court, a body invested with authority
to conduct a de novo review of the Council’s decision.” The Environment Court
reversed the decision, finding that the proposal’s benefits, “when seen in the national
context, outweigh the site-specific effects, and the effects on the local surrounding
area.”’

The case turns our attention to the impact of local land use decisions on climate
change and the constraints under which local decision-makers act. Taken cumu-
latively, local governments’ land use decisions — their determinations of which
categories of activities go where — have a substantial impact on greenhouse gas
production. Local governments may control the availability of sites for alternative
energy production, and their proximity to consumers, which influences transmission
efficiency, as in Genesis. Among other things, local governments also determine the
design of cities and towns that either require carbon-heavy auto use or encourage
alternatives.

The New Zealand Environment Court expressed extreme skepticism about local
governments’ ability to incorporate global concerns about climate change into their
decision making. Rather, it envisioned them as trapped by parochial concerns anal-
ogous to those famously described by Garrett Hardin as producing the “tragedy of
the commons,” a phrase that has become a trope in environmental law. Hardin
described herdsmen following rational incentives as tragically overgrazing the com-
mons necessary for their livelihoods.” Many scholars following Hardin have further
illuminated the traps precluding rational actors from preserving shared or “com-
mon pool” resources.’” The scholarship on this problem largely presumes that there

S

Id. 3-5, 39—41.

1991 S.N.Z. No. 69.

See id. § 120; see also New Zealand Ministry of Justice, Environment Court, http://www.justice
.govt.nz/environment/index.html#jurisdiction (last visited Jan. 3, 2008) (describing the Environment
Court’s jurisdiction).

7 Genesis, [2005] N.Z.RM.A. 541, ¢ 228.

Id. 223 (quoting REPORT OF THE BOARD OF INQUIRY: PROPOSED TARANAKI POWER STATION — AIR
D1scHARGE EFFECTS 7.103 (Feb. 1995)); Hardin, supra note 1.

9 Hardin, supra note 1, at 1244.

EriNor OsTrROM, GOVERNING THE COMMONS: THE EVOLUTION OF INSTITUTIONS FOR COLLECTIVE
ACTION 2-8 (1990) (summarizing the literature). For a summary of scholarship criticizing Hardin’s
theory, see DaNIEL H. COLE, POLLUTION AND PROPERTY: COMPARING OWNERSHIP INSTITUTIONS
FOR ENVIRONMENTAL PROTECTION 15-16 (2002). As Cole explains, none of the scholarship criticizing
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are only two ways out of this trap — privatization of the resource or imposition of
resource protection by an external sovereign.” Few are sanguine about the prospects
of resolving the commons problem without one of these two solutions. On this view,
we would not expect local governments — as small, individual users of the global
commons - to tackle climate change constructively.

Yet, contrary to this tragic vision of resource users, we observe an apparent move-
ment among U.S. cities” to tackle climate change even when it appears to be
against their immediate interest — at least as those interests have traditionally been
understood.”> Thus, Genesis symbolizes a cluster of issues far broader than one dis-
pute. It presents, rather, an opportunity to consider how local governments’ actions
on climate change can both inform theories of urban governance and enrich our
understanding of relationships among varying international actors.

Although ostensibly categorized as climate change litigation, Genesis inspires
comparison with political decision making by city governments in the United States
rather than with judicial determinations for several reasons. Genesis fits uneasily
into a general discussion of climate change litigation because it was not really a
piece of litigation at all, at least not in the way that American observers might
think of it. Rather than a judicial proceeding, it more closely resembles an appeal
from a lower to a higher level within an administrative agency empowered to make
substantive policy. It also bears a striking similarity to an administrative appeal
from a city’s planning commission to its city council in the United States. The

Hardin undermines his “chief insight” that “open access resources tend to be unsustainably exploited”
absent the imposition of a regime for their protection. Id. One recent work, however, challenges the
common assumption that climate change presents a tragedy of the commons scenario at all. Rather,
the authors propose that subglobal governments may unilaterally regulate climate change without
behaving irrationally because regulation provides some benefit relative to no regulation at all. See
Kirsten H. Engel & Scott R. Saleska, Subglobal Regulation of the Global Commons: The Case of
Climate Change, 32 F.coLocy L.Q. 183, 188 (2005).
See OsTROM, supra note 10, at 8-13; Engel & Saleska, supra note 10, at 191.
Cities, of course, do not comprise all local governments. The Franklin District Council itself repre-
sented a different type of local government. For simplicity of expression, however, we will use “cities”
and “local governments” interchangeably unless there is a particular reason to be more specific.
See infra Section 3. Note that many cities around the world have become involved in this movement
to combat climate change. We discuss the role of U.S. cities because they provide a model of local
governments with apparently clear disincentives to take this action and because, given the federal
government’s refusal to implement mandatory carbon reductions, their decision to do so particularly
conflicts with the accepted model of local action.

We note, however, that although an increasing number of cities have autonomously initiated
policies to reduce their carbon footprints, some local governments have resisted implementation
of carbon reduction plans. San Bernardino County, California, for example, initially refused to

V]

incorporate robust climate change analysis and mitigation into revisions to its General Plan, a
required document under California law that governs the physical development of land within the
county’s jurisdiction. After being sued by the California attorney general for failing to adequately
assess and mitigate the climate change impacts of updates to its plan, the county and the attorney
general reached a settlement which requires the county to develop a Greenhouse Gas Emissions
Reduction Plan. See California v. County of San Bernardino, No. CIVSS 0700329 (Cal. Sup. Ct.
Aug. 28, 2007). Order Regarding Settlement, available at http://ag.ca.gov/cms_pdfs/press/2007—08-
21_San_Bernardino_settlement_agreement.pdf.



Cities, Land Use, and the Global Commons 75

Environment Court’s specialized jurisdiction empowers it to vet applications for
water permits, subdivision approvals, zoning and planning designations, and to
conduct enforcement actions — matters usually dealt with by administrative bodies
such as planning commissions, water boards, or even city councils in the United
States.™* Unlike the district courts in New Zealand that try common civil cases, the
Environment Court is not bound by the same rules of evidence and its hearings
occur in a much less formal environment, somewhat like a local agency hearing in
the United States.”

We consider the theoretical assumptions underlying the Environment Court’s dim
view of local governments through the lens of land use planning by municipalities
in the United States, which presented nearly a mirror image of the context of
the Genesis case in two important respects. First, while New Zealand’s central
government has expressly set out to address climate change through national policy,
the U.S. government expressly rejected the Kyoto Protocol and refused to adopt
mandatory emissions reductions during George Bush’s presidential administration
(2000-2008), the precise period during which U.S. mayors rapidly signed up to
address the issue. Second, while the New Zealand Resource Management Act
provides the Environment Court with de novo review of district council decisions,
local governments in the United States enjoy substantial discretion in land use
matters, which are generally conceived of as matters of eminently local concern on
which they are the final arbiter.'®

The relationship between local government and climate change policy is thus
particularly critical in the United States. As of this writing, the federal government
has yet to adopt emission reduction legislation despite the inauguration of President

4 The Environment Court’s work includes:

* “Designations authorising public works such as energy projects, hospitals, schools, prisons, sewage
works, refuse landfills, fire stations, major roads and bypasses; and also major private projects, for
example, dairy factories, tourist resorts, timber mills and shopping centres.

* Classifications of waters, water permits for dams and diversions, taking of geothermal fluids, dis-
charges from sewage works, underground mines; maximum and minimum levels of lakes and flows
of rivers, and minimum quality standards; and water conservation orders.

* Land subdivision approvals and conditions, development levies, car parking contributions, reserve
contributions, development levy fund distributions, road upgrading contributions, regional roads,
limited access roads, and stopping roads.

* Environmental effects of prospecting, exploration, and mining, including underground, open pit
and alluvial mining.

* Enforcement proceedings (including interim enforcement orders), declarations about the legal
status of environmental activities and instruments, existing and proposed, and appeals against
abatement notices.”

http://www.justice.govt.nz/environment/index.html#jurisdiction (last visited Jan. 2, 2008).

15 See id.

1 The U.S. judiciary reviews land use actions, of course, but defers to local bodies. Even in “quasi-
judicial” actions, where local decision-makers are theoretically applying preexisting standards, review
is confined to whether “substantive evidence” in the record supports the decision-maker’s judgment.
For legislative acts, courts accord to local bodies” judgments a strong presumption of validity. Both
notions are hornbook law. See JuLiAN CONRAD JUERGENSMEYER & THOMAS E. ROBERTS, LAND USE
PLANNING AND DEVELOPMENT REGULATION LAW § 5.33 (2003).
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Obama who favors such action. And even state legislation regarding global warming
leaves a large policy space open for municipal action.'” But most importantly, local
control over land use policy means that cities will play a major role in determining
if the United States can reduce its emissions sufficiently to mitigate climate change.
Scholars thus are in need of a theory to explain local governments’ policy affecting
this global common pool resource. We cannot provide such a theory at this point,
but we do set forth a framework for developing one. We suggest that analogies
to international relations theory may help expand upon current theories of urban
politics. We also find that the Environment Court’s conclusion concerning the
competence of local governments to grapple with climate change is less certain than
the Environment Court assumed.

1. GENESIS — CASE BACKGROUND

The Genesis case originated as a matter of local concern in the Franklin District
on the North Island of New Zealand. Genesis Power’s proposal to build nineteen
wind turbines on the Awhitu Peninsula begat an unusual opposition alliance of
horse trainers and representatives of New Zealand’s indigenous population. The
Awhitu Peninsula land was an important element of the cultural heritage of New
Zealand’s Tangata Whenua (literally, people of the land), the first people to settle
in New Zealand.”” The Te Iwi O Ngati Te Ata people objected because the project
would adversely affect an area of cultural importance and because, prior to Genesis
Power’s application for approval, no survey had been performed to discern the areas of
cultural significance.” Owners of local, decades-old equestrian facilities feared that
vibrations, visual stimulation, and noise from the construction and operation of the
wind farm would spook the horses and undermine their training, racing, and other
horse-related businesses.® The project objectors argued that they had no objection
to the project per se, but not here. The location of this particular project, they

17 See, e.g., California Global Warming Solutions Act of 2006, CAL. HEALTH & SAFETY CODE §§
3850038599 (West Supp. 2007). This Act directs the State Air Resources Board to achieve emission
reductions through energy conservation, increased use of renewables, cap-and-trade programs, and
directions to state regulators to reduce emissions from motor vehicles. Id. Butit says nothing about local
land use authority. For a summary of state efforts, see PEW CENTER ON GLOBAL CLIMATE CHANGE &
PEw CENTER ON THE STATES, CLIMATE CHANGE 101: STATE ACTION (Oct. 2000), available at http://
www.pewclimate.org/docUploads/io1_States.pdf (last visited Dec. 2, 2008); PEW CTR. ON GLOBAL
CLIMATE CHANGE, LEARNING FROM STATE ACTION ON CLIMATE CHANGE (Mar. 2007), available at
http:/Awww.pewclimate.org/docUploads/States%20Brief%20Template %20_March %202007_jgph.pdf
(last visited Jan. 2, 2008).

Genesis, [2005] NZRMA. 541, 7 (Env. C.) (“The Awhitu Peninsula has been described as pos-
sibly one of the most densely populated areas of the Auckland Province, prior to European con-
tact. Te Iwi O Ngati Te Ata are the tangata whenua. They have a long and close association
with the Peninsula. It accordingly is very special to them as part of their cultural heritage.”) (cita-
tion omitted). For background on Tangata Whenua, see Tangata Whenua, People of the Land,
http://www.enzed.com/tw.html (last visited Jan. 2, 2008).

19 Genesis, [2005] N.ZRM.A. 541, 38.

2 1d. 37,129-63.
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argued, would adversely impact the “visual, landscape, natural character, amenity
and cultural values in the environs of the site...and the surrounding rural area;
and the current, lawfully established, use of the properties adjacent to the proposed
wind farm site.””!

As noted previously, the Franklin District Council refused consent because of
the adverse impacts to the landscape, the Tangata Whenua, and the equestrian
facilities.” The Council’s decision reminds us that local governments must directly
answer to constituents whose way of life often may rely on existing land use patterns
and whose cultural heritage may be disrupted by changes to the landscape. Genesis
suggests potential limitations on local governments’ ability to promote land use
changes that help reduce greenhouse gas emissions when those changes disturb
settled expectations that existing land uses will continue and will not be compromised
by unfamiliar uses.

Project proponents sought review before the Environment Court, which reviews
the Council’s decision pursuant to the Resource Management Act. On appeal, the
parties’ stipulated statement of facts sets forth the numerous environmental benefits
of the proposed wind farm. They agreed that it would create security of supply by
diversifying New Zealand’s generating base and providing 18 MW of power, enough
to supply 7500 households per year, or 37% of the homes in Franklin District
and 0.18% of New Zealand’s annual electricity consumption; reduce greenhouse
gas emissions by generating electricity without emitting greenhouse gases during
operation and emit 40,000 fewer tons of CO, per year than a comparable coal-fired
power plant; reduce dependence on the national grid because of the proximity to
the source of the demand; reduce transmission losses; provide a reliable energy
resource; provide development benefits of wind energy generally; and contribute to
New Zealand’s renewable energy target.”

The Environment Court identified four potential negative impacts: “(i) effects
on the visual amenity of the area — including effects on the landscape and natural
character; (ii) noise effects on areas of recreation and workplaces; (iii) various horse-
related effects; and (iv) effects on tangata whenua.”** The Environment Court
acknowledged that the T'e Iwi O Ngati T'e Ata “have a long and close association with
the [Awhitu] Peninsula,” making it a very special part of their cultural heritage.”
Nonetheless, it dismissed the Tangata Whenua concerns because it found that
most of the sites had been degraded or were of questionable cultural value, and
that the project conditions would be sufficient to protect cultural artifacts.*® The
Environment Court found most of the other negative impacts to be minimal as well.

2:

Id. 43(1)—(i1).

Subsequent to the lodging of the appeal, Genesis amended the project to address several of the
Franklin District Council’s concerns by removing one turbine of the original nineteen proposed and
relocating two. At that point, the Council amended its position to “not opposing” the project. Id. € 42.
1d. 64(vi)(a)-(g).

*# Id. 67.

s 1d. 7.

26 Id. 213(v).
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The Environment Court acknowledged one major adverse impact of the project,
that the “scale of the turbines is such that they would dominate the surrounding
area and undermine the visual integrity of the natural character and landscape of
the coastal environment.””” However, the Environment Court emphasized that the
Resource Management Act’s mandate to preserve the coast’s “natural character”
and protect it from “inappropriate development” must be subordinated to the Act’s
general purpose to provide for “sustainable management.”® Among the factors to
be considered in assessing appropriate development in the context of sustainable
management, the Resource Management Act required the Environment Court to
consider “the effects of climate change and the benefits to be derived from the
use and development of renewable energy.” The Court concluded that the latter
outweighed impacts to the coastal environment.

Given the Environment Court’s factual findings dismissing the majority of impacts
and its conclusion that sustainable management outweighed the mandate to pre-
serve the coast’s natural features, it could have based its decision entirely on these
factual elements. Instead, the Environment Court includes a theoretical discussion
suggesting that it acts as an agent of the national government in ensuring protec-
tion of common pool resources that would otherwise be managed ineffectively by
individuals and localities.

The Environment Court stated that Parliament’s amendment of the Resource
Management Act in 2004 to include explicit consideration of climate change pro-
vided “a clear recognition by Parliament of both the importance of the use and
development of renewable energy and the need to address climate change, both
of which are key elements in the proposed the wind farm.”° In response to the
project opponents’ contention that the project did not warrant the environmental
cost because reduction in greenhouse gas emissions attributable to the project would
be de minimis, the Environmental Court quoted at length from a passage authored
by the Board of Inquiry in a report rejecting claims that a power station’s contribution
to worldwide CO, emissions, and hence climate change, would be negligible:

An implication could be taken from this statement that, as the contribution of the
proposed power station to the total world emissions of CO, would be miniscule,
then it would make no difference to any global warming effects whether the power
station were to be built or not.

We do not accept the argument. To do so would imply that as the world’s CO,
emission is composed of a great number of small emissions, the effect of any one
of them could be discounted. But if one, why not more, or many, or, indeed,
all? Without the Convention, and united efforts toward compliance, the situation
becomes another example of what the economist Garret Hardin called the “tragedy
of the Commons” in his famous article bearing that title. Each man is locked into

27 1Id. 215.

38 1d. 215-16.

29 Id. 224 (citing Resource Management (Energy and Climate Change) Amendment Act, 2004 S.N.Z.
No. 2 (amending Resource Management Act, 1991 S.N.Z. No. 69, § 7)).

3¢ Id. 220.



Cities, Land Use, and the Global Commons 79

a system that compels him to increase his herd without limit in a world that is
limited. Ruin is the destination toward which all men rush, each pursuing his own
best interest in a society that believes in the freedom of the commons. Freedom in
a common brings ruin to all.

Here because there is no one owner of an exploitable common resource, in this
case the air as a receiver of carbon dioxide, the resource becomes overused and
ill-used or even destroyed.

Furthermore, even though the emission from the proposed power station is small
by world standards, nevertheless the harm or potential for harm, throughout the
world is very large. A small proportion of a very large amount may itself be large.>

The Environment Court emphasized that Parliament, through its 2004 amend-
ments to the Resource Management Act, affirmed the Board of Inquiry’s view that
New Zealand must address climate change.3* Moreover, Parliament had “reinforced
the intention” of requiring the Environment Court to pay particular attention to cli-
mate change.’> The Environment Court took this mandate as its authorization to
answer the Hardin problem by assuming the role of outside sovereign “to ensure
present people and communities do not, in pursuit of their well-being, destroy
existing stock of natural and physical resources so as to improperly deprive future
generations of the ability to meet their needs.”

It is noteworthy that, even prior to the 2004 amendments, the Environment Court
presumed that climate change could only be addressed effectively at the national
level. The Environment Court’s 2002 decision in Environmental Defence Society
(Inc.) v. Auckland Regional Council®> recognized that climate change is a “serious
concern” that “is likely to result in significant changes to the global environment,

n;(,

including New Zealand and the Auckland region.”” Despite recognizing the scien-
tific reality of climate change, however, the Environment Court in 2002 refused to
grant the Environmental Defence Society’s request to impose a mitigating condition
on the Auckland Regional Council’s air discharge approval of a 400 MW gas-fired
combined cycle power station. In refusing to require the power plant owner to offset
its carbon dioxide emissions by planting trees to act as carbon sinks, the Environment
Court stated that New Zealand had a “clear preferred policy. . . to address green-
house gas emissions.. . . at a national level to ensure consistency of approach to guar-
antee an efficiency compatible with achieving the best social environmental and eco-
nomic outcome.”?” Although not ruling on the District Council’s claim that such a
condition was outside of its jurisdiction, the Environment Court emphasized the dif-
ficulty the Auckland Regional Council would have enforcing and monitoring such a

3! Id. 223 (quoting REPORT OF THE BOARD OF INQUIRY, supra note 8, 7.102-7.104).
32 1d. 220.

33 1d. 224.

34 Id. 225.

35 [2002] N.Z.RM.A. 492 (Env. C.).

30 1d. 65, quoted in Genesis, [2005) N.Z.RM.A. 541, 221.

37 1d. 88.
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condition if trees were planted outside of the Auckland region.> Thus, the Environ-
ment Court has twice presumed that national action constitutes the only effective
and appropriate way to address the climate commons on the grounds that local
governments will be either unwilling or unable to successfully address this problem.

2. CITIES AND CLIMATE CHANGE ACTIVISM: UNLIKELY BEDFELLOWS

The widely accepted understanding of the difficulties in resolving commons prob-
lems, as exemplified by the Environment Court’s decision in Genesis, suggests that
local governments will not address climate change effectively in their decision mak-
ing on land use matters. This would be particularly true of cities in the United States
given the lack a federal mandate. Yet a number of municipalities in the United
States are interjecting themselves into the national and international policy arena by
tackling climate change despite apparently strong institutional incentives to avoid
this issue. This is particularly surprising because of the diffuse nature of the benefits
and the localized nature of the costs. Although Elinor Ostrom has observed users
of common pool resources autonomously generating successful allocation systems
from the bottom up without private ownership, her analysis focuses on smaller-
scale resources such as fisheries, grazing meadows, and irrigation institutions.?
Thus, while her work inspires us to recognize that local users may be capable
of addressing commons problems in the absence of private ownership or imposi-
tion of regulation from a superseding sovereign, it does not help us understand the
actions of municipalities tackling the global common resource implicated in climate
change.

The following section discusses our reasons for finding it unlikely that munici-
palities in the United States would address climate change and then discusses the
surprising indications that a number of them seem to be doing so. In order to under-
stand these actions, we then turn to analogies with international relations theory
to expand on current theories of urban politics and begin working on a model of
municipal action on climate change.

Local governments’ control over many land use decisions in the United States
can have a monumental impact on climate change. For example, their planning
approach has a dramatic impact on transportation choices. One-third of all the
carbon dioxide that enters the atmosphere in the United States comes from the
transportation sector.*® This sector causes more CO, emissions than any other, and
since 1980 its emissions have also been growing the fastest,* consuming seven out
of every ten barrels of oil that the United States uses.*

3 1d. g2

39 See OSTROM, supra note 10.

4° See FEileen Claussen, Foreward to Davip L. GREENE & ANDREAS SCHAFER, PEW CENTER ON
GLoBAL CLIMATE CHANGE, REDUCING GREENHOUSE GAS EMISSIONS FROM U.S. TRANSPORTATION ii
(May 2003), available at http://www.pewclimate.org/docUploads/ustransp.pdf.

4 GREENE & SCHAFER, supra note 40, at 2-3.

# Id. 3.
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Efforts to lessen transportation’s role in global climate change have focused largely
on making vehicles more fuel efficient and the fuel they run on cleaner. Yet Amer-
icans spend more and more time behind the wheel every year. As the Center for
Clean Air Policy warns, growth in vehicle miles traveled in the United States “has
outpaced population growth and is projected to continue to outstrip improvements
in vehicle efficiency.” Sprawling residential and commercial development is the
chief problem. For many Americans, cars are the most practical, and often the only
way, to get to work, stores, entertainment, social gatherings, or grandmother’s house
for the holidays.

Moreover, vehicle miles traveled (or “VM'T”) can increase drastically at the small-
est level of urban planning. Traditional Euclidean zoning — the type preferred by
most suburbs, possibly because of its salutary impacts on property values — requires
the radical separation of uses. Homeowners cannot even walk to the supermarket;
they must drive there because commercial and residential neighborhoods are usu-
ally separated by major arterials.** This separation is highly significant, as nearly
40% of vehicle miles traveled are for local trips, not commuting.*

The automobile’s significant contribution to emissions has put a distinctly green
cast on the smart growth and New Urbanist views of planning. To completely
define these views would require an article in itself, but for our purposes, they hold
that sprawling development increases automobile use, leading to greater congestion
and pollution. Their solution is more compact, higher-density development, which
allows for greater use of mass transit. Moreover, the possibility of residents walking to
amenities and essential services is seen as the critical test of appropriate neighborhood
design. New Urbanists also favor mixed-use developments with narrower streets to
allow for a pedestrian-friendly character.*®

4 Progressive Policy Institute, Driving Down Carbon Dioxide (Nov. 24, 2003), http://Awww.ppionline
.org/ppi_ci.cfm?knlgAreal D=116&subsecID=gooo39&contentlD=252224 (quoting Center for Clean
Air Policy); see also GREENE & SCHAFER, supra note 4o, at 6 (“Iransportation energy use and
greenhouse gas emissions are increasing because the growth of transportation activity exceeds the rate
of improvement in energy efficiency and because little low-carbon fuel is used.”) (italics omitted).

# See Peter Calthorpe, Land Use and Building the American Community, Presentation at the Fourth
Annual Land Use Conference, The Rocky Mountain Land Use Institute, University of Denver College
of Law (1996) (videotape, on file with authors).

4 Id.

46" A good characterization of New Urbanist development is found at the website of the Congress for the
New Urbanism:

* Rule out any project that is gated, that lacks sidewalks, or that has a tree-like street system, rather
than a grid network. The project as a whole should connect well with surrounding neighborhoods,
developments, or towns, while also protecting regional open space.

* Rule out “single-use” projects that are just housing, retail, or office. The various types of building
should all be seamlessly integrated — from different types of housing, to workplaces, to stores.

* The project should have a neighborhood center that is an easy and safe walk from all dwellings
in the neighborhood. Buildings should be designed to make the street feel safe and inviting, by
having front doors, porches, and windows facing the street — rather than having a streetscape of
garage doors.

* The project, and particularly the neighborhood center, should include formal civic spaces and
squares.
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Whatever the other pros and cons of the New Urbanist/smart growth paradigm,*’
any actual decrease in VMT requires it. That need creates a significant problem.
Unlike in New Zealand, where the Environment Court could force consideration
(and prioritization) of national concerns, land use in the United States has a nearly
sacrosanct position as a local concern.** But the most powerful incentives to cities
all appear to point against a low-VM'T planning policy. Indeed, as explored subse-
quently, cities might encourage auto dependency as a way of attracting commerce
and capital 4

The benefits of mitigating climate change are about as widely diffused as possible;
the city incurring the costs of adaptation bears them by itself — a highly unfavorable
calculus. And those costs of adaptation are precisely ones that cities should be loath to
endure. Consider the most basic element of local public finance: the “capitalization”
of public services into home values. Although no one likes paying local property
taxes, those taxes eventually lead to higher property values because of the public
services they pay for. This is hardly an earth-shattering insight; everyone knows that —
all things being equal — homes in a town with excellent public schools will cost more
than those in its neighbor with poor ones.

Noteveryone lives in high-tax, high-service jurisdictions, of course. Instead, people
vote with their feet. In the 1950s, economist Charles Tiebout famously hypothesized
that local governments could efficiently provide public goods because individuals
could “shop” among local jurisdictions, choosing the jurisdiction that provides their
optimal mix of taxes and services. Local political entrepreneurs, the theory states, will
compete to attract mobile consumer-taxpayers, offering distinct tax-service packages
to suit consumer demand.>”

Yet simply relying on property taxes to maintain the desired mix of taxes and
services is highly unstable. Under the Tiebout scheme, lower-income individuals
have a great incentive to migrate to wealthy communities to free ride on the larger

* Finally, there is the “popsicle test.” An eight-year-old in the neighborhood should be able to bike
to a store to buy a popsicle without having to battle highway-size streets and freeway-speed traffic.

http://www.cnu.org/charter (last visited Jan. 3, 2008).

7 Some scholars see sprawling development as beneficial, and thus object to New Urbanism. See, e.g.,
Peter Gordon & Harry W. Richardson, Are Compact Cities a Desirable Planning Goal?, 63 ]. AMm.
PLAN. Ass'N 1 (1997). This position is effectively critiqued in Reid Ewing, Is Los Angeles-Style Sprawl
Desirable?, 63 ]. AM. PLAN. AsS'N 107 (1997).

4 See, e.g., RoBerT C. ErLICksON & Vickl L. BEEN, LAND Use CoONTROLS: CASES AND MATERIALS
29 (3d ed. 2005) (“Public land use regulation in the United States traditionally has been mainly
the province of local governments.”); Richard L. Briffault, Our Localism: Part I — The Structure of
Local Government Law, go CoLuM. L. REv. 3 (1990) (“Land use control is the most important local
regulatory power. . . . [In land use], state-delegated power, supported by judicial attitudes sympathetic
to local control, has resulted in real local legal authority, notwithstanding the nominal rules of state

A

supremacy.”).

19 See, e.g., Greg Hise, MAGNETIC LOS ANGELES: PLANNING THE TWENTIETH-CENTURY METROPOLIS
130-31 (1997); THOMAS J. SUGRUE, THE ORIGINS OF THE URBAN CRisis: RACE AND INEQUALITY IN
Postwar DETROIT 12930 (1996).

¢ See Charles M. Tiebout, A Pure Theory of Local Expenditures, 64 ]. POL. ECON. 416, 41920 (1950).
Our discussion of the Tiebout-Hamilton framework relies primarily on Kirk Stark & Jonathan Zasloff,
Tiebout and Tax Revolts: Did Serrano Really Cause Proposition 13?, 5o UCLA L. Rev. 8o1, 811-13
(2003).



Cities, Land Use, and the Global Commons 83

tax base. Bruce Hamilton, writing twenty years after Tiebout, termed this possibility
“musical suburbs” — the poor chasing the rich in a “never-ending quest for a tax
base.” Hamilton’s insight was that cities would use land use controls to block the
free riders and increase their own fiscal base.>" As William Fischel has bluntly noted,
“The family of eight that wants to rent part of a lot in Scarsdale and park two house
trailers on it and send their kids to Scarsdale’s fine schools is apt to find a few
regulations in their way.”>*

Localities interested in enhancing property values, however, often will attempt
to increase VMT. They will adopt large lotsize requirements and generally low
densities, making it extremely difficult to support a public transportation system
financially. They also will resist providing sites for affordable housing, because these
residents will be the classic “free riders” of the Tiebout-Hamilton system. But no
matter how property wealthy a city might be, it will still need its working class:
the police officers, firefighters, teachers, nurses, secretaries, janitors, and clerks who
provide critical services but are rarely highly compensated. And zoning them out
(and killing the density necessary for transit) means that they will have to drive to
their jobs, further increasing vehicle miles traveled and greenhouse gas emissions.

These structural problems are compounded by literally decades of local land use
practices and bureaucratic culture, combined with developer practices and business
models, which presume and foster high-VMT development. In order to retool, cities
must completely overhaul their zoning codes, general plans, road and street designs,
parking requirements, block-length specifications, and virtually every aspect of what
they have done since the end of the Second World War.>3 These changes also will
require developers to change alongside the cities, uprooting established business
models and thereby incurring large new design costs, a prospect likely to lead to
some resistance.

All of these patterns and incentives would lead the observer to anticipate that cities
in the United States would continue to promote land use policies that exacerbate
climate change. One would not expect cities to be on the front lines of tackling this
issue.

3. UNDERSTANDING NEW INTERNATIONAL ACTORS: WHY ARE U.S.
CITIES TACKLING CLIMATE CHANGE?

Despite the pressures just identified, an increasing number of municipalities
throughout the country appear to be confronting the specter of climate change. The

' See Bruce W. Hamilton, Property Taxes and the Tiebout Hypothesis: Some Empirical Evidence, in
F1scAL ZONING AND LAND Use CONTROLS 13, 15 (Edwin S. Mills & Wallace E. Oates eds., 1975); see
also Bruce W. Hamilton, Zoning and Property Taxation in a System of Local Governments, 12 URB.
Stup. 205 (1975).

52 William A. Fischel, Property Taxation and the Tiebout Model: Evidence for the Benefit View from
Zoning and Voting, 30 J. ECON. LITERATURE 171, 171 (1992).

53 A good demonstration of how postwar planning has undermined New Urbanism is found in Michael
Lewyn, New Urbanist Zoning for Dummies (George Washington University Legal Studies Research
Paper No. 183, 2000), available at http://sstn.com/abstract=873903.



84 Katherine Trisolini and Jonathan Zasloff

2005 U.S. Mayors Climate Change Protection Agreement provides that signatories
agree on a common goal: to meet or beat Kyoto Protocol targets within their own
communities, that is, to reduce greenhouse gas emissions to 7% below 1990 lev-
els by 20125 As of March 12, 2009, 916 mayors have signed the Agreement.>> The
Sierra Club estimated that if the first 230 signatory cities succeed, their reductions
would equal those expected from the combined Kyoto commitments of the United
Kingdom, the Netherlands, and all Scandinavian countries.>® The city of Portland,
Oregon, already claims to have substantially reached its Kyoto-“mandated” levels.>”
Salt Lake City, Utah, states that it has reduced emissions from its municipal opera-
tions by 31% since 2001, exceeding its target.>®

Why are these cities embracing this initiative despite the pressures against them?
A clear answer is not available in the existing literature. Determining the best
explanation for the apparent urban leadership on climate change obviously awaits
more detailed empirical research on implementation of the Agreement — and of
course the track record that such research would investigate.*¥ But any research
outcome promises to illuminate two scholarly disciplines generally not associated
with each other: urban theory and international relations theory. Considering the
role of cities in the politics of climate change suggests that bridging these two fields
could enrich them both. It also may provide critical information to advocates seeking
to mitigate climate change.

The traditional Westphalian model of international law and international rela-

tions focuses exclusively on nation-states as international actors.”

A burgeoning

54 They also agree to urge their state governments and the federal government to do the same. See U.S.
CONFERENCE OF MAYORS, THE U.S. MaYORrs CLIMATE PROTECTION AGREEMENT (2005), available
at http://usmayors.org/climateprotection/documents/mepAgreement.pdf.

Press Release, The U.S. Conference of Mayors, 6oo Mayors in All 5o States and Puerto Rico Take

Action to Reduce Global Warming (July 13, 2007), available at http://usmayors.org/climateprotection/

climateagreement_o71307.pdf.

Jennifer Hattam, Green Streets: Where Great Ideas Are Transforming Urban Life, STERRaA CLUB MAG.,

July/Aug. 2006, at 36.

See A PrROGRESs REPORT ON THE CITY OF PORTLAND AND MurTtNOMAH CoOUNTY LocaL

AcTION PLAN ON GLOBAL WARMING 1 (June 2005), available at http://www.portlandonline.com/

shared/cfm/image.cfm?id=112118 (“Despite rapid population and economic growth, local greenhouse

gas emissions in 2004 were only slightly above 1990 levels, the benchmark year established in the

Kyoto Protocol.”) (emphasis added). We note that this figure comprises all emissions from the area,

not simply those produced by governmental activities.

8 See Salt Lake City Green, Current and Completed Climate Change Initiatives, available at
http://www.slegreen.com/CAP/current.htm (last visited March 16, 2009) (“Salt Lake City has reduced
carbon dioxide in its municipal operations energy use by 31% since 2001, surpassing our goal to meet
the Kyoto Protocol standard by 148%, seven years early.”)

59 One excellent project by Harriet Bulkeley and Michelle M. Betsill reviews the influence of the

Local Governments for Sustainability’s (ICLEI) Cities for Climate Protection program on six cities,

including two in the United States assessing the success of this transnational network in influencing

climate change policy. This gives us a good start on the empirical work necessary to understand
local governments’ actions. See HARRIET BULKELEY & MICHELLE M. BETSILL, CITIES AND CLIMATE

CHANGE: URBAN SUSTAINABILITY AND GLOBAL ENVIRONMENTAL GOVERNANCE (2003). For further

discussion on this topic, see infra Sections 3.1, 3.4.

See MARK W. JaNIS, AN INTRODUCTION TO INTERNATIONAL LAW 16263 (4th ed. 2003) (“Sovereignty

was the crucial element in the peace treaties of Westphalia, the international agreements intended to
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literature recognizes, however, that other actors, such as nongovernmental organi-
zations, subnational governments, transgovernmental networks, and multinational
corporations profoundly affect the course of international law and politics;”" and
thus, the traditional Westphalian model is becoming obsolete. These new players
in world affairs include local governments. Yishai Blank, for example, argues that
“globalization is not only imposed on passive localities by their states or interna-
tional institutions — it is also advanced from the ground up by localities themselves.
Localities are thus doing their part to further disaggregate the waning Westphalian
concepts of the unitary state.”"

Knowledge of how precisely local governments behave in such a highly com-
plex global politics, however, remains rudimentary. We suggest that one potentially
fruitful way to frame the issue lies in applying the insights of international relations
theory to municipal behavior on the global stage. Indeed, the very origin of inter-
national relations theory derives from Thucydides, who attempted to explain the
actions of city-states.”> More importantly, international relations theory represents a
useful series of frames of the behavior of governmental units competing for survival
without centralized, sovereign-created rules.”* As cities increasingly interject them-
selves into the international dialogue on climate change both as policymakers and
as litigants, they step out of the domestic realm in which they are governed by a set
of well-established legal rules. Moreover, in a competitive global economic envi-
ronment, cities, like nations, must be concerned for their survival. To be sure, the
“destruction” of a city may not be political but economic, but few can examine the
status of, say, Detroit, and claim that it has “survived” in anything but the most nom-
inal terms. While analogizing competition between cities to the anarchical global
order is far from perfect, the management of common pool resources such as the
Earth’s atmosphere lends itself well to international analogies.

We most emphatically do not argue that cities will behave in world politics in the
same way as nation-states, if for no other reason than cities are embedded within
a set of domestic laws far denser and more powerful than the anarchy of global
politics. Rather, we believe that enough similarities exist between the incentives for

end a greatwar and to promote a coming peace . . . [T]he key actor on the world’s stage was the sovereign
state to which all loyalty was due internally and which was unrestrained externally.”). If cities have an
independent role in global politics, this development clearly cuts against the Westphalian grain.

See, e.g., EARL H. Fry, THE EXPANDING ROLE OF STATE AND LocAL GOVERNMENTS IN U.S. FOREIGN
AFFATRS 23 (1998) (“While predictions concerning the rapid demise of the nation-state are premature,
an evolutionary process is certainly under way, in terms of both the distribution of governing authority
within the nation-state and the constant interaction among governments, international organizations,
and citizens groups.”); Hari M. Osofsky, Climate Change Litigation as Pluralist Legal Dialogue?, 26
StaN. ENvTL. L.J. & 43A STAN. J. INT'L L. 181 (2007) (joint issue); Kal Raustiala, The Architecture of
International Cooperation: Transgovernmental Networks and the Future of International Law, 43 VA.
J. INT'L L. 1 (2002).

% Yishai Blank, Localism in the New Global Legal Order, 47 Harv. INT'L. L.J. 263, 268 (2006).

% TLaurie M. Johnson Bagby, The Use and Abuse of Thucydides in International Relations, 48 INT'L ORG.
132 (Winter 1994).

To the extent that cities globally begin to make strong efforts toward combating climate change, the
international relations analogy becomes stronger, because no central enforcement mechanism exists
for relations between cities in different nations.
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cities and those for nation-states that international relations theory can provide a
framework that helps to generate useful research hypotheses for investigating the
motivations behind cities” actions on climate change. Moreover, broader theories
can help clarify discrete data, detecting broader behavior patterns that might appear
at first to be driven by idiosyncratic or highly localized factors.

As will be explained in greater detail herein, the turn to international relations
theory also might help to explain an anomaly in urban theory, particularly the
regnant models that analyze cities’ motivation and function as attracting capital
or serving as neutral “markets” or “bankable” locations. In sum, then, connecting
two streams of scholarship both broadens and deepens our understanding of the
increasingly complex global political environment.

3.1 Urban Theory and Quasi-Realism: Cities as Markets

We should begin, then, with the most influential model in modern international
relations theory, “Structural Realism,” and its less demanding counterpart that we
term “Quasi-Realism.”® Structural Realism posits that policy outcomes are princi-
pally shaped by the international system. That system, Structural Realists contend,
is anarchical, and thus threatens the viability of all the states within that system. In

such a competitive environment, states measure their own success by their power

relative to other states in the system. "

Structural Realism parallels the most significant trends in urban theory, in partic-
ular the significant expansion of scholarship seeking to understand the role of cities
in the globalizing economy. Michael Porter’s work, which stressed that cities must

compete for scarce capital in order to survive economically,’” has been applied

worldwide. Porter’s work echoed an older model developed by Paul Peterson,"

which argued that the weakness of cities within a federalist framework requires
them to avoid redistributive politics and privilege business elites as a way to promote
economic development and secure their tax base. Cities must compete “with one
another so as to maximize their economic position.”® To achieve this objective,
“the city must use the resources its land area provides by attracting as much capital

(©]

and as high a quality labor force as possible.””

% The standard work outlining such a theory is KENNETH N. WALTZ, THEORY OF INTERNATIONAL
Porrtics (1979). Since Waltz’s study appeared, the literature commenting on and reacting to it has
been vast.

% An excellent summary of Structural Realism’s implications for states’ foreign policies is found in

Fareed Zakaria, Is Realism Finished? (Method of Analyzing International Relations), 30 NAT'L INT. 21

(Winter 1992).

67 Michael Porter, The Competitive Advantage of the Inner City, 73 Harv. Bus. REv. 55 (1995). In order to
advance this model, Porter established the Initiative for a Competitive Inner City, http://www.icic.org
(last visited Jan. 3, 2008). Porter’s framework derived from his earlier work, which focused on national
competitiveness. See MICHAEL PORTER, THE COMPETITIVE ADVANTAGE OF NATIONS (1990).

8 PauL E. PETERSON, CITY LIMITS 12 (1981).

b9 1d.

7 Id.
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Urban sociologists and geographers whose politics sharply differ from Porter’s
(and to a lesser extent, Peterson’s) have also gotten into the game. Saskia Sassen’s
influential writings focus on a narrower band of urban centers, which she terms
“world cities.” Sassen finds fierce competition among larger cities to attract the
“command-and-control functions of the global economy,” which we understand
to comprise the network of critical business services — such as banking/finance,
accounting, advertising, and law — that international capital relies upon to maintain
the health of the global capitalist system. Recent scholarship by Gerald Frug and
David Barron on “international local government law” discusses how international

»oy T

law implicitly endorses a vision of the “private city.””" This urban form, promoted by
the World Bank among others, emphasizes the city’s role as a market location that
can facilitate economic growth. Although not limited to a narrow range of command
centers, the normative focus of international law on cities as private markets again
emphasizes the economic function of cities and deemphasizes their governmental
role.”

Despite highly divergent disciplinary backgrounds and political outlooks, a pow-
erful theme underlies the cities-as-markets view: globalization and the mobility of
capital have sharply curtailed urban autonomy, forcing cities to compete for capital
and driving a convergence of urban politics around the attraction of business. If not
zero sum, this model certainly has little room for mutually beneficial cooperation
between cities.

Notsurprisingly, other urban theorists take exception to —or atleast highly qualify —
this picture. H.V. Savitch and Paul Kantor contend that “cities need not be leaves
in the wind,” and argue forcefully that cities have varying bargaining positions
with national and international capital, thus allowing them wiggle room to develop
their own independent policies.” (Nonetheless, they still acknowledge that the
relationship with capital is a critical factor in shaping modern cities.) In similar
fashion, Peter Newman and Andy Thornley find regional differences among North
America, Furope, and Pacific Asia, based largely on differences in national-local
relationships.”* Newman and Thornley also find that cities within a region often
adopt very different economic development strategies.

Cities, of course, do not function in an entirely zero-sum world, which is why
Structural Realism in international relations theory provides an imperfect analogy
for examining city behavior” and why we reference its application to cities as

7 Gerald Frug & David Barron, International Local Government Law, 38 URB. L. 57 (2000).

7 To be clear, Frug and Barron do not endorse the model; rather, they argue that international law
appears to do so. See id.

See generally H.V. SavitcH & PauL KaNToR, CITIES IN THE INTERNATIONAL MARKETPLACE: THE
PorrticaL EcoNnomy OF URBAN DEVELOPMENT IN NORTH AMERICA AND WESTERN EUROPE (2002).
74 See generally PETER NEWMAN & ANDY THORNLEY, PLANNING WORLD CITIES: GLOBALIZATION AND
URBAN PoLITICS (2005).

Another obvious difference is that cities do not anticipate military conflict with other cities. Their
primarily economic conflict with each other, however, contains large implications for their overall
health and well-being.
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“Quasi-Realism.” However, the analogy is not far off. As Porter, Peterson, Sassen, and
others have emphasized, however, cities do compete for vital goods like investment
capital, which does yield a zero-sum result. Moreover, there can only be so many
“centers” of critical command functions; once these functions are too spread out,
no city can serve as a center. Thus, we find the analogy useful for identifying a set of
presumptions in urban theory and for framing hypotheses about municipal action.

Despite the theoretical presumption that cities compete for capital, any seri-
ous municipal attack on climate change would, upon first impression, appear to
be adverse to business interests. While global economic command-and-control
functions might not necessarily require a particular urban land use and environ-
mental strategy, one would not expect cities to focus on environmental, energy,
and land use policies to prevent climate change as a means of attracting capital.
As for cities’ own competitive advantage, the business groups pursued as part of a
competitive-advantage strategy likely would be wary of a city whose policies were
focused on global warming.

Such local governments might advance regulations and policies that could sub-
stantially curtail capital’s ability to conduct business in the way that it wants. They
could restrict or penalize energy use, or require energy use from renewable sources,
increasing its cost. They could zone for high-density development, thereby curtail-
ing the construction of low-rise office parks popular in both the commercial and the
industrial sectors.” They could insist on restrictions on employee automobile usage
or require and enforce parking cash-outs.”” They could attempt to set urban growth
boundaries and thus reduce business” options for development and expansion. And
they could restrict free parking, thus forcing retail businesses to internalize the costs
of automobile dependence.” Indeed, the very unpredictability of what regulatory
steps they might take could deter capital.

Scholars taking a Quasi-Realist view, then, would hardly be surprised if they
found that municipal rhetoric on climate change remains just that. They would
expect cities to be engaging in mere window dressing, signing memoranda that
sound impressive — and enhancing the profile of ambitious local politicians™ —
without really taking the difficult steps required to actually reduce their emissions.
Inaction or limited action, then, would suggest that the pessimistic theories set forth
here actually do explain cities” actions.

A 2003 review of municipal policies on climate change found some evidence
for this pessimistic Quasi-Realist position. Harriet Bulkeley and Michele M. Betsill
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Many industries prefer sprawling development, as low-rise office parks are considered particularly
suitable for many commercial and industrial users. See HISE, supra note 49; SUGRUE, supra note 49;
PETERSON, supra note 67.

7 See Jennifer Dill, Mandatory Employer-Based Trip Reduction: What Happened?, 1618 TRANSP. REs.
REC. 103-10 (1998).

See generally DoNaLD Snoup, THE Hicu CoST OF FREE PARKING (2005).

79 This certainly could explain the actions of some prominent mayors. See, e.g., Governor, L.A. Mayor
Doing Power-Inspired Duet, DaiLy BREEZE (Torrance, Cal.), July 10, 2006, at A13 (“It’s no secret that
[Los Angeles Mayor Antonio] Villaraigosa thirsts to be Governor.”).

~
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assessed the climate change policies in six cities on three continents, including

two cities in the United States.*

They found that although some of these cities
did take proactive measures on in-house energy management, such as municipally
owned vehicle fleets and public property, they took few measures in the critical
areas of planning, transportation, and other land use controls such as building
codes.” They found that the more serious attempts to promote climate change
policies usually derived from preexisting agendas; in other words, urban policymakers
pursued measures that reduced carbon emissions not for their own sake but for
other policy reasons or to foster their own images as pro-environmental politicians.*
(We have more to say about these reasons later.)”> Bulkeley and Betsill’s work
was published two years prior to the Mayor’s Agreement and was directed toward
international efforts to shape cities” actions rather than domestic ones; nonetheless,
it does suggest the difficulty of implementing climate change mitigation policies
that impose costs and inconveniences on a city’s residents or businesses.

But what if cities actually mean it? Quasi-Realism would not be without expla-
nations. Cities competing for economic development resources might very publicly
fight climate change, casting doubt on the Environment Court’s thesis.

First, Sassen argues that in order to attract the command-and-control functions of
the international economy, cities must also attract the highly educated professionals
who provide critical services to global capital. These professionals might care a
great deal about living in a sustainable city.** Moreover, at some point, cities might
pass a tipping point, where pollution, congestion, and livability get so bad that the
municipality is unable to attract capital investment.

Second, the mere fact that cities might be competing within the Tiebout equi-
librium hardly implies that they would compete in the same way. Many local
governments simply cannot hope to compete with the fast-growing outer suburbs
and exurbs: they lack the huge tracts of land necessary for sprawling development.*s
No matter how much San Francisco tries, it cannot provide space for large office
parks with free employee parking. Thus, such cities will move toward more compact
development and New Urbanist form as a way of finding a market niche.

Simply because Quasi-Realism could explain both mere rhetoric on climate
change and genuine municipal policy changes does not imply that it is incoherent;
rather, it shows that the framework raises a set of new research questions. If cities
prove to be only paying lip service to climate change politics, then this would seem to

8 See generally BUuLKELEY & BETSILL, supra note 59. We should note, however, that Bulkeley and Betsill

do not identify themselves as realists.
81 Id. at171-8s.
8 1d.
83 See infra Section 3.4.
84 See NEWMAN & THORNLEY, supra note 74, at 44 (“There is increasing awareness that the success of
the city also lies in maintaining. .. environmental sustainability.”). Newman and Thornley do not,
however, provide any direct evidence of this awareness or that it has been translated into policy.
See Matthew P. Drennan & Michael Manville, Lagging Behind: California’s Interior Metropolitan
Areas (May 31, 2000) (unpublished manuscript, on file with authors).
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demonstrate the pessimistic version of Quasi-Realist theory. If, however, cities are
actually taking the kinds of serious, difficult measures required to reduce overall
emissions, then establishing the validity of Quasi-Realism becomes more complex.
Researchers would have to determine whether the strategy of attracting key profes-
sionals actually represents a pattern of municipal policy across different governments:

56 governmental action to promote eco-

can we point to any actual and continuing
nomic development through sustainability policies that would otherwise cut against
the interests of capital?” If not, then it would be hard to represent it as a func-
tion of a global system since presumably many cities face the same incentives. But
if so, then such a pattern could provide important evidence for a more positive

Quasi-Realism.

3.2 Liberalism: All Politics Is Local

Broadly speaking, Liberal theories of international politics argue that the actions
of states are driven by domestic political conditions.”® These conditions can be
ideological (states behave according to cultural or religious traditions), material
(states behave according to the economic interests of powerful political actors), or
institutional (states behave according to the specific mode of aggregating preferences
within them, such as democracy or dictatorship). Using the lens of Liberal theory,
we would consider how individuals or political groups use the climate change
issue for either idealistic or material purposes. Moreover, we would look to the
internal politics of the city, not its relative relationship to other cities, as the impetus
behind its regulatory stance on climate change. From this perspective, we must
consider that, as a distinct political milieu, large American cities are generally
left of center,” and in the United States, the Bush administration’s refusal to take
climate change seriously intensely politicized the issue. For the domestic opposition,
the administration’s attitude symbolized an arrogant, parochial government hostile

8 We emphasize the continuing nature of such policies as a way to avoid confusing temporary fads —
which might be best described as constructivist, see infra Section 3.3 — from genuine systemic incen-
tives.

There is some sketchy evidence that this may be happening. See, e.g., TERRY NicHOLS CLARK, THE

CITY AS AN ENTERTAINMENT MACHINE (2003), L.'T. Ker, Towards a Tropical City of Excellence, in

CITY AND THE STATE: SINGAPORE’S BUILT ENVIRONMENT REVISITED (Ooi Giok Ling & Kenson Kwok

eds., 1997).

See Andrew Moravcsik, Taking Preferences Seriously: A Liberal Theory of International Politics, 51 INT'L

ORG. 513-53 (1997); Anne-Marie Slaughter Burley, International Law and International Relations

Theory: A Dual Agenda, 87 Am. ]. INT'L L. 205, 228 (1993). Because a broad range of theoretical

approaches use this label, forests have been felled attempting to define “liberalism.” The way we use

it here has become accepted in international relations theory, despite the seemingly endless variety
of contexts and meanings that the word holds. We adopt it here to follow the international relations
literature, not as an assessment of any other use of the term.

89 See, e.g., Jill Lawrence, Democratic Gains in Suburbs Spell Trouble for GOP, USA Topay, Nov.
26, 20006, at 6A (noting Democratic candidates won 60% of the vote in inner suburbs); Posting
of Ezra Klein, Places, Not States, http://ezraklein.typepad.com/blog/2007/03/places_not_stat.html
(Mar. 26, 2007) (“It's long been understood that urban centers go Democratic. ... ").
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to scientific data — indeed, data of all kinds.”” It should hardly surprise observers
that mayors representing their democratic constituencies would take pleasure in
highlighting an opposing administration’s abdication of leadership. These kinds
of Democratic-leaning cities are also the most likely to have local environmental
activists who make campaign contributions and show up at the polls in low-turnout
municipal elections.

If, by analogy to Liberal theory, we presume that all politics is local, we would
expect Democratic-leaning cities to take stronger anti—climate change actions. But
this signals more than a reaction to the Bush administration. Environmentalism has
become a principal hallmark of the modern Democratic Party, so we would naturally
anticipate that cities dominated by Democrats would also have a distinctly green
cast. This is particularly true because land use policies to mitigate climate change
hardly signal a new direction in planning theory. They represent the “smart growth”
policies that progressive planners and New Urbanists have been advocating for nearly
two decades. Left-of-center Democrats were advocating “smart growth” and energy
conservation long before climate change appeared on the national political horizon,
and they will continue to do so even if the climate change problem miraculously
disappears tomorrow. Thus, Democratic-leaning cities will adopt climate change
policies not only because of the politicization of the climate debate nationally but
also because those policies conform to a preexisting political agenda.””

At the same time, the Agreement’s signatory list includes many traditionally con-
servative cities. This could indicate that alarm over climate change is crossing
partisan lines. Polling suggests that this, indeed, is happening. One poll found that
63% of Americans believe environmental hazards such as climate change present a
threat equivalent to that of terrorism,”” a supermajority that reveals strong bipartisan
preferences. Similarly, 70% of respondents to a January 2007 poll stated that global
warming is having a serious impact now.”? Sharper evidence is available from polling
data broken down along party lines. Although a higher percentage of Democrats per-
ceive a threat from climate change, a substantial majority of Republican primary
voters do as well; thus, a December 2006 poll of New Hampshire Republican primary
voters (whose viewpoints figure to be highly conservative) found that 70% believe

9° Fora discussion on this latter point, see the superb analysis in Joshua Micah Marshall, The Post-Modern
President, WasH. MONTHLY, Sept. 2003, at 22.

9" For example, much of Los Angeles mayor Antonio Villaraigosa’s announcement concerning his “cli-
mate change” policy actually concerned several items detached from the climate change agenda, such
as restoring the Los Angeles River, reducing pollution at the Port of Los Angeles, cleaning up the Santa
Monica Bay, and increasing open space. See Antonio R. Villaraigosa, L.A. Mayor, Remarks before
the Latino Congreso Conference (Sept. 8, 2000), available at http://www.earthday.net/news/Remarks-
LatinoCongresoConference.pdf.

92 See Memorandum from Global Strategy Group to Yale Center for Environmental Law & Policy (Mar.
7,2007), available at http://research.yale.edu/envirocenter/uploads/epoll/YaleEnvironmental Poll2oo7
Keyfindings.pdf (visited Jan. 3, 2008).

93 See Press Release, CBS News Poll, The President, the State of the Union and the Troop Increase
(Jan. 22, 2007), available at http://www.cbsnews.com/htdocs/pdf/o12207_bush_poll.pdf.
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climate change to be a “serious threat”* and 75% think that the United States should
take action to reduce greenhouse gas emissions.?> Congressional Republicans, how-
ever, seem out of step with their constituents and with local elected Republican
officeholders: Only 13% of GOP members of Congress believe “beyond a reasonable
doubt” that human activity is causing climate change, compared with 95% of their
Democratic counterparts.?°

Such data suggests that preferences form differently depending upon the level
of government: Republican voters will back climate change skeptics at the national
level while supporting action against climate change at home. They may be more
willing to cross party lines for environmental causes when the stakes are local. This
in turn suggests unique aspects of local politics that will translate into unexpected
municipal behavior on climate change — precisely the sort of outcome that would
be anticipated by Liberal theory. All politics may be local, as Tip O’Neill famously
stated, but at least with climate change, local politics may be becoming global.

The linkages between smart growth policies and the prevention of climate change
shows that predictions of Liberal theory also might derive from the material realm.
New Urbanism fulfills the needs of some social groups more than others, particularly
young professionals, empty nesters, and (to a lesser extent) families where all the
adults work. None of these household types needs the standard suburban form of
sprawling single-family homes with lawns.9” Liberal theory might suggest that the
degree to which a local government adheres to anti—climate change policies would
vary with these kinds of critical demographic factors. And this trend could have
a ratchet effect: Promoting compact development would attract more members of
these demographic groups, which could in turn strengthen political support for New
Urbanist form.”” The theory might also suggest an alternative explanation if we find
that older cities and inner-ring suburbs prefer compact development over sprawl;
local elites with fixed investments in these localities, Liberals will suggest, will serve
as the driving force behind local economic development policies in order to buttress
their own assets.

Thus, in the same way that Quasi-Realism frames a research agenda, Liberalism
does as well. It directs us to consider that the impetus for cities’ actions may not
lie in purely economic terms, but may rather stem from the ideological bent of
its inhabitants. (Of course, these may often extend beyond environmental issues to
other matters such as religion, etc.)

94 See THE MELLMAN GROUP, LARGE MAJORITIES CLAIM AT LEAST SOME KNOWLEDGE ABOUT GLOBAL
WARMING (Dec. 2000), available at http://www.cleanair-coolplanet.org/information/nhpollresults.pdf.

95 See id.

9 See Congressional Insiders Poll, NaT'L J., Feb. 3, 2007, at 6 (asking the question, “Do you think it's
been proven beyond a reasonable doubt that the Earth is warming because of man-made problems?”).

97 See Calthorpe, supra note 44.

98 Liberal skeptics would wind up on the same side as the Realists, although for different reasons: cities
will not respond, Liberals will argue, because of the Homevoter Hypothesis. There is an important
(and potentially unanswerable) question as to whether the operation of the Homevoter Hypothesis is
better described as a Liberal or Realist development. Moravesik suggests that internal politics driven
by external system effects are Liberal. See Moravcsik, supra note 88, at 523.
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Most obviously, does any relevant difference exist between municipal climate
change policies based upon the strength of Democratic partisanship or other indi-
cators of left-leaning politics? If not, do we find evidence that environmental issues
generally or climate change policy particularly may influence voters at the local
level to cross partisan lines in a manner that would not occur on national-level
votes? Similarly, can we point to differences based upon the demographic character-
istics mentioned here? If we find central cities and inner-ring suburbs pushing more
compact development, can we point to particular elites driving such a decision, with
variations in local elites affecting the degree of New Urbanism adopted?

3.3 Constructivism: International Discourse

Constructivist international relations theory suggests that, by producing a set of dis-
cursive practices that shape knowledge and ideas, international interaction creates
the international system itself.9? Thus, constructivist theory focuses on dialogue
between actors as the primary source of their relationship. For constructivists, lan-
guage creates the international system by constructing parties’ self-definitions. The
most extreme position sees it as a matter of discourse creating states, not states engag-
ing in discourse. A more moderate position holds that notions of national interest
are altered fundamentally through the interactions of states and other actors in world

100

politics.
Margaret Keck and Kathryn Sikkink’s influential account of “transnational advo-
cacy networks” (TANs), which they define as “networks of activists distinguishable

27101

largely by the centrality of principled ideas or values in motivating their formation,
serves as a recent outstanding example of the constructivist turn. The overall point
is that strong forces outside a polity influence its politics on principled grounds.'”

99 1t is worthwhile to distinguish between “hard” and “soft” constructivism. See Richard H. Steinberg
& Jonathan M. Zasloff, Power and International Law, 100 AM. J. INT'L L. 64, 82-85 (2006) (making
this distinction). Hard constructivists argue that the most basic building blocks of the international
order are social constructs. See, e.g., FRIEDRICH V. KRATOCHWIL, RULES, NORMS, AND DECISIONS:
ON THE CONDITIONS OF PRACTICAL AND LEGAL REASONING IN INTERNATIONAL RELATIONS AND
DoMESTIC AFFAIRS (1989). Soft constructivists explain the international social processes that affect
the international system.

'°%° The more extreme position is sometimes associated with the work of Friedrich Kratochwil. See
KrATOCHWIL, supra note 99. The more moderate approach is taken by Alexander Wendt. See
ALEXANDER WENDT, SOCIAL THEORY OF INTERNATIONAL POLITICS (1999); Alexander Wendt, The
Agent-Structure Problem in International Relations Theory, 41 INT'L ORG. 335 (1987).

190 MARGARET E. KEck & KATHRYN SIKKINK, ACTIVISTS BEYOND BORDERS: ADVOCACY NETWORKS IN

INTERNATIONAL PoLITICS (1998).

Anne-Marie Slaughter has also suggested that these international networks run between governmental

officials as well as among activists. See Anne-Marie Slaughter, The Real New World Order, FOREIGN

AFF., Sept./Oct. 1997, at 183. It is not clear whether this represents a Constructivist turn or an

Institutionalist one. Slaughter herself describes her work as Liberal because she sees the individual

rather than the state as the repository of preferences.

Although Bulkeley and Betsill also highlight the function of transnational networks in their dis-
cussion, they focus almost exclusively on transnational networks of government officials as opposed
to nongovernmental advocacy networks. See BULKELEY & BETSILL, supra note 58, at 186-93. This is
largely because their study concerns the ICLEI CCP program, which by definition is restricted to

102
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The intense national and international focus on climate change suggests that
viewing cities’ actions as primarily a reaction to local pressure (as Liberalism would
posit) may be missing the forest for the trees. The Mayors” Agreement itself was
launched atthe U.S. Conference of Mayors,'> and when Los Angeles Mayor Antonio
Villaraigosa declared his adherence to the Mayors’ Agreement, he did so not at City
Hall but at an international conference at the University of California, Los Angeles
(UCLA). On the dais, he was accompanied not by members of the City Council,
but rather by Bill Clinton, Tony Blair, San Francisco Mayor Gavin Newsom, and
London Mayor Ken Livingstone.”**

Thus, the politics of local climate change may be driven by powerful advocacy
networks whose origins lie far from the cities in which they operate. Within this
framework, national and international environmental organizations raise the issue’s
salience, propose specific actions, and command press attention, making it useful —
and at times necessary — for local politicians to embrace the initiative. Indeed,
they may shape politicians’ own values. TANs may provide financial, informational,
and political support to local organizational chapters and new cadres of activists
energized by the climate change issue. Thus, they not only create connections
between cities on this policy issue but also help policymakers and their constituents
believe that climate change requires a significant policy response from all levels of
government.'

The growth oflocal climate change policy advocacy even could suggest that Keck
and Sikkink’s framework has more power than they gave it credit for. Keck and
Sikkink hypothesize that TANs are most effective in dealing with “issues involving
bodily harm to vulnerable individuals, and legal equality of opportunity.”® Neither
category includes climate change.'”” Moreover, Keck and Sikkink argue that TANs
achieve prominence because they target repressive governments (such as human
rights abusers) where domestic political opposition is practically close to impossible.
Here, however, we might see the influence of powerful TANs even in open and

government officials. But this focus, in our view, means that their discussion of transnational networks
fits more precisely into an Institutionalist framework, because it concerns the use of international insti-
tutions to facilitate cooperation between governments (in this case, local governments). We recognize
that the borders of the international relations theory paradigms blur in this case, because it is not clear
whether the institution is reducing the transactions costs of cooperative behavior (the Institutionalist
account) or changing the discourse and thereby altering governments’ perceptions of their self-interest
(the Constructivist account). In international legal scholarship, such hybrid theories are becoming
more common as empirical work becomes more detailed. See Steinberg & Zasloff, supra note g9, at
86-87.

193 See Office of the Mayor, Seattle, Wash., What Is the U.S. Mayors” Climate Protection Agreement?,
http:/Awww.seattle.gov/mayor/climate (last visited Jan. 3, 2008).

%4 See Carla Marinucci, In L.A. Speech, Blair Talks Tough in Defense of Israel, S.F. CHRON., Aug. 2,
2000, at A1o.

195 For further discussion of this approach, see generally Osofsky, supra note 61.

196 1d. at 204.

197 Catastrophic climate change could, of course, cause severe bodily harm, but Keck and Sikkink
emphasize that it involves specifically vulnerable groups (e.g., women subjected to circumcision) or
the grotesque human rights abuses of the Pinochet government.
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tolerant U.S. cities. Such developments could point to a wider and more powerful
role for TANGs in the emerging global order.

3.4 Institutionalism: Evolving Cooperation

Institutionalists accept the rationalist framework offered by Structural Realists, but
suggest that transgovernmental institutions can transcend the Prisoner’s Dilemma
by providing a framework for cooperation. The Prisoner’s Dilemma is a two-player
game structured so that even though cooperation between the two parties would
yield overall benefits for both, each player’s “dominant strategy” (i.c., the course that
it will take regardless of the other player’s moves) is to “defect,” or take uncooperative
action. As Douglas G. Baird and his colleagues note, the Prisoner’s Dilemma “is
emblematic of some collective action problems in the law in which individual self-
interest leads to actions that are not in the interest of the group as a whole." Many
international problems can be conceptualized as Prisoner’s Dilemmas: Nations have
powerful temptations to break arms control agreements, for example, for fear that
the other party is doing the same.'®

By considering a series of crosscutting yet related matters, international institu-
tions effectively make nations “repeat players” in these areas. This, in turn, allows for
the repetition, or “iteration” of the Prisoner’s Dilemma, which as Robert Axelrod has
shown, can facilitate cooperative outcomes."® In addition, international institutions
reduce information and transactions costs by generating otherwise-costly monitor-
ing information, thereby reducing uncertainty about compliance and assisting the

111

production of international stability."" Finally, institutions reduce the usually high

transaction costs of achieving international agreements and cooperation.'”

By way of analogy with institutionalism, we would look for the formation of
transmunicipal institutions, which could generate information about compliance
with the Mayor’s Climate Change Protection Agreement as well as reducing the
transactions costs of multilateral action. The Agreement itself might represent cities’
attempts to create such institutions. Organizations such as the International Council
on Local Environmental Initiatives (ICLEI), the Clinton Foundation’s Climate
Change Initiative, and the Large Cities Climate Change Leadership Group claim

198 DougLas G. Bairp, RoBerT H. GERTNER & RaNDAL C. PIcKER, GAME THEORY AND THE LAW 312-13
(1994).

%9 An excellent summary of the Prisoner’s Dilemma game with implications can be found at Pris-
oner’s Dilemma, in STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Aug. 11, 2003), available at http://
plato.stanford.edu/entries/prisoner-dilemma.

119 See ROBERT AXELROD, THE EvOLUTION OF COOPERATION (1984).

" Two leading accounts of Institutionalist theory are RoBERT O. KEOHANE, AFTER HEGEMONY: COOP-
ERATION AND D1SCORD IN THE WORLD PoLITICAL EcoNoMmY (1984); ROBERT O. KEOHANE, Neoliberal
Institutionalism: A Perspective on World Politics, in INTERNATIONAL INSTITUTIONS AND STATE POWER:
Essays IN INTERNATIONAL RELATIONS THEORY (1988).

2 Theoretically, TANs could be providing the same sorts of services for local governments, providing
an intriguing possible link between constructivist and Institutionalist theory.
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to be operating in a similar fashion, creating international institutions to facilitate
cooperation.'3

Institutional existence, of course, hardly guarantees effectiveness. Bulkeley and
Betsill’s study questions ICLEIs ability to significantly promote robust municipal
climate change policies. The United Nations” Environment Programme provides
little assistance to local governments and is itself a weak link in an overmatched
U.N. framework.”* The Clinton Foundation states that it is developing a worldwide
purchasing cooperative to lower the prices of energy-saving products and to catalyze
the development and deployment of low-energy and low-greenhouse-gas-producing
products and services.”> Such plans, however, while valuable in garnering cooper-
ation to surmount fiscal barriers to efficiency improvements, may not provide an
iterative or monitoring process for overcoming the competitive pressures that drive
unsustainable land use practices.

But this might not be the end of the story. As suggested earlier, one major obstacle
preventing New Urbanist land use is not political but inertial."® Sprawling devel-
opment occurs because of encrusted layers of obsolete zoning and planning codes,
which in turn create business models designed for traditional suburban growth,
which in turn leads developers to propose and advocate for these models. And while
New Urbanist designers have crafted codes in response to suburbia, these documents
have nowhere near the specificity and applicability for cities to deploy them, espe-
cially since cities are generally not working with empty land, but rather with suburbs
needing retrofitting. Hiring the extra staff and costly consultants necessary to achieve
low-VMT land use may be well beyond the range of most cities. To the extent that
institutions such as the Mayors’ Conference, ICLEL the Clinton Foundation, and
others can provide such services at lower cost to urban areas, they would represent
the kind of transaction-cost-reducing bodies envisioned by institutionalist theory.

Institutionalist theory, then, suggests a potentially fruitful research agenda in inves-
tigating these groups and others like them."” Most importantly, to what extent has
institutional involvement allowed individual cities to accelerate the pace and depth
of their initiatives to address climate change? Can we detect the use of institutional
information in augmenting monitoring capabilities? Can we point to any actual

3 See President Clinton Launches Large Cities Climate Initiative, ENV'T NEWS SERVICE, Aug. 2, 2006,
available at http:/www.ens-newswire.com/ens/augz006/2006-08-02—os.asp (last visited Jan. 3, 2008).

114 See PHILIP SHABECOFF, A NEW NAME FOR PEACE: INTERNATIONAL EENVIRONMENTALISM, SUSTAINABLE
DEVELOPMENT, AND DEMOCRACY 49-50 (1996).

5 See William J. Clinton Foundation, Clinton Climate Initiative, available at http://www.
clintonfoundation.org/cf-pgm-cci-home.htm (last visited Jan. 3, 2008).

16 More precisely, one might say that the problem derives not from inertia but rather from fixed costs.

"7 Its applicability suffers because of the relative dearth of enforcement measures that cities have against
other cities. Institutional monitoring is useful because it allows states to retaliate against each other
if they do not comply. But whereas states can retaliate against each other in several ways, usually
through trade and other economic barriers, cities have far fewer levers. Nevertheless, cities have some
weapons available to them — most notably tax incentives, planning and zoning codes, and tit-for-tat
strategies — which could provide at least some basis for reciprocity.
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reduction in transactions costs by the provision of these institutional services? And
can we determine whether institutional involvement has led to outcomes that would
not have otherwise occurred?

Our own suspicion is that all of the theories will turn out to explain different aspects
of municipal behavior. After all, in the context of international relations, “[n]one
of the metatheories of the last century ha[s] been able to deliver the knockout
blow that some may have once thought possible. No one trying to understand
international relations can ignore power, or law, or the state, or civil society, or
norms, or language.”"” Now, “midlevel analysis of international legal and political
developments using hybrid theories”™ is the best course. Creating and applying
these hybrids represents the challenge for those seeking to understand the local
politics of climate change. And the better the understanding, the more effective can
be advocacy strategies designed to influence policy.

7119

4. CONCLUSION: IS A THEORY NECESSARY?

As cities increasingly become international players, particularly on climate change,
the development of a theory modeling the local politics of climate change could be of
great value to both the scholarly and policymaking community. Understanding what
cities do and why they do it is imperative. Whether or not the United States enacts
comprehensive (or even piecemeal) climate change regulation, local governments
will control the land use process for the foreseeable future, and thus they will play
a central role in the mitigation of or adaptation to global warming — or the failure
of such efforts. Practically, the better the understanding of local politics, the more
effective can be advocacy strategies designed to influence land use policies. And even
if state and federal policy eventually manages to somehow regulate land use for the
purpose of mitigating climate change, these policies will have to be implemented
at the local level. Will local governments be able to respond constructively? Or is
“sustainable development” at the urban level only an oxymoron in the face of fierce
international competitive pressures? We still do not know, but we should find out.
What does seem clear is that the pace of international climate change litigation
will surely quicken as impacts become increasingly apparent. Cities will find it
advantageous for a host of reasons to serve as climate change plaintiffs. Even if some
cities are hypocritical about climate change, hypocrisy is the tribute that vice pays
to virtue, and in the case of lending a few city attorneys to the effort, it is not a
very big tribute at all. The seconding of attorneys to international climate change
litigation, however, will mean a great deal to the cash-strapped NGOs that now
must devote a major portion of their resources to the effort. To the extent that
city leaders gain domestic support for climate change reduction efforts, serving as
a plaintiff certainly will promise political benefits. Plaintiff cities such as Oakland,

18 Steinberg and Zasloff, supra note gg, at 86.
19 Id.
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California, and Boulder, Colorado, have already been lionized by transnational
advocacy networks,””® which figure to pressure others to join in. And as attorneys
from different jurisdictions develop connections representing co-plaintiffs in climate
change litigation, they could provide ballast and organizational heft for the growth
of cooperative institutions that further environmental goals.”’ Moreover, from a
risk perspective, cities ignore climate change at their peril; cities and other local
governments are beginning to find themselves defending against climate change
actions as well.”* Thus, recalcitrant jurisdictions may find it costly to miss jumping
on this policy bandwagon.

Perhaps the Environment Court was right, and perhaps cities rush headlong into
disaster. But enough evidence exists, both inside and outside the climate change
arena, to suggest that the Environment Court may have seriously overstated the
matter. If local and regional policy continues to play a central role in efforts to
forestall and adapt to climate change, neglecting it would represent a failure not
only of scholarship but of the world community’s effort to contend with the greatest
environmental threat that humanity has ever faced.

120 See Press Release, Friends of the Earth, City of Oakland, Calif., Joins Global Warming Law-
suit in Unanimous City Council Vote (Dec. 18, 2002), available at http://www.foe.org/new/releases/
12020akland.html (“We congratulate the cities of Oakland and Boulder for their leadership in hold-
ing the Bush administration accountable for failing to take action on global warming” (quoting
Gary Cook, Coordinator of Greenpeace’s Global Warming Campaign)). The statements refer to the
lawsuits challenging the Overseas Private Investment Corporation’s and the Export-Import Bank’s
investment decisions on National Environmental Policy Act grounds. On March 30, 2007, the federal
district court in San Francisco partially denied defendants” motions for summary judgment, allowing
the case to proceed. See Order Denying Plaintiffs’ Motion for Summary Judgment and Granting in
Part and Denying in Part Defendant’s Motions for Summary Judgment, Friends of the Earth, Inc. v.
Mosbacher, No. C 02—04106 JSW (N.D. Cal. Mar. 30, 2007). It is not known as of this writing precisely
how this litigation will be affected by the Supreme Court’s decision in Massachusetts v. EPA, 549 U.S.
497 (2007).

We derive this idea from the work of Anne-Marie Slaughter, who has argued that the state is “disaggre-

gating” into its component functions, thereby unbundling into its separate, functionally distinct parts.

These courts, regulatory agencies, executives, and legislatures, says Slaughter, are then networking

with their counterparts abroad, creating a new, transgovernmental order. See generally ANNE-MARIE

SLAUGHTER, A NEW WORLD ORDER (2004).

122 See, e.g., Ctr. for Biological Diversity v. City of Banning, No. RIC 46097 (Cal. Super. Ct. Nov. 21,
2006) (challenging Banning’s approval of a large housing development because it failed to disclose,
analyze, or mitigate greenhouse gas emissions from the project); Ctr. for Biological Diversity v. City
of Desert Hot Springs, No. RIC 464585 (Cal. Super. Ct. Jan. 24, 2007) (similar issues). The California
attorney general’s suit against the County of San Bernardino, discussed supra note 13, presents another
example of this phenomenon.



Atmospheric Trust Litigation

Mary Christina Wood*

INTRODUCTION

This chapter outlines the contours of potential “atmospheric trust litigation,”
designed to provide a means by which courts can hold governments at the national
and subnational level accountable for reducing carbon emissions. Such litigation
rests on the premise that all governments hold natural resources in trust for their
citizens and bear the fiduciary obligation to protect such resources for future gener-
ations. The trust is embedded in the law as an attribute of sovereignty itself. While
most frequently applied to state governments, public trust theory applies with equal
force to the federal government, and seemingly indeed, to any sovereign." Atmo-
spheric trust litigation would characterize the atmosphere as one of the assets in the
trust, shared as property among all nations of the world as co-tenants.

Protection of the trust through judicial oversight lies at the heart of the public
trust jurisprudence in this country. As this chapter explains, the courts have the
ability to enforce a fiduciary obligation to reduce carbon at all levels of government.
Whether they will do so or not depends largely on individual judges’ perception
of the urgency of climate crisis, their belief as to whether the political system will
address the issue, and their view of the role of the judiciary in confronting climate
change. While atmospheric trust litigation bears the risk of any untested strategy,
it is perhaps the only macro approach that can empower courts to effectuate the
reductions in emissions within the limited time frame afforded to us before critical
climate thresholds are exceeded.

* Philip H. Knight Professor of Law, Wayne Morse Center for Law and Politics Resident
Scholar, 2006—2007, Luvaas Faculty Fellow, 2007-2008, University of Oregon School of Law,
mwood@law.uoregon.edu. Generous support for this project came from the Luvaas Faculty Fellow-
ship Endowment Fund. The author is a member of the Consultants Working Group, Climate Legacy
Initiative, http://www.vermontlaw.edu/cli/, and a contributor to the Presidential Climate Action
Project, http://www.climateactionproject.com. The author wishes to thank Dawn Winalski, Kelly Fahl,
Erin Roach, Rachel Black-Maier, and Matt Rykels for valuable research assistance; Heather Brinton,
Marianne Dellinger, and Tim Ream for contributing analysis; and Professors Patrick Parenteau and
Deepa Badrinarayana for reviewing an earlier draft of this chapter. For additional scholarship and
speeches by the author on climate crisis, see http://www.law.uoregon.edu/faculty/mwood/.

' See infra note 19 and accompanying text.
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Section 1 of this chapter describes the body of public trust law and presents the
atmosphere as an asset in the “res” that all governments have the duty to protect.
It asserts that the United States’ fiduciary obligation is measured according to the
targets recently set forth by scientists. This fiduciary obligation applies to every level
of government as an organic, uniform responsibility — an approach formulated to
leave no orphan shares of carbon reduction. Section 2 then offers a framework for
judicial enforcement of government’s trust obligation to protect the atmosphere.

1. PUBLIC TRUST AS A MACRO APPROACH

Atmospheric trust litigation is premised on the generic and inherent fiduciary obli-
gation of all governments to protect a shared atmosphere that is vital to human
welfare and survival. The judicial role is to compel the political branches to meet
their fiduciary standard of care through whatever measures and policies they choose,
as long as such measures sufficiently reduce carbon emissions within the required
time frame. The courts’ role is not to supplant a judge’s wisdom for a legislature’s
approach, but rather to police the other branches to ensure fulfillment of their trust
responsibility in accordance with the climate imperatives of Nature.”

As a strategy, atmospheric trust litigation is geared toward enforcing planetary
carbon reduction requirements, formulated to hold each government accountable
for its share of the necessary reduction. The carbon reduction regime prescribed by
scientists serves as the yardstick for determining whether government is carrying out
its fiduciary obligation to protect the atmosphere.? Put another way, the scientific
prescription is the expression of whether public trustees are meeting the “reasonable
care” standard in protecting the trust.t As explained later, the remedy of a carbon
accounting provides courts and the public with the necessary information as to
whether governmental fiduciaries are adequately recovering the atmospheric trust.

By taking a macro approach, public trust litigation seeks not only to impose
concrete, quantitative carbon requirements on all levels of government but also to

> See Lake Mich. Fed'n v. U.S. Army Corps of Eng'rs, 742 F. Supp. 441 (D. Ill. 1990) (“The very
purpose of the public trust doctrine is to police the legislature’s disposition of public lands. If courts
were to rubber stamp legislative decisions the doctrine would have no teeth. The legislature would
have unfettered discretion to breach the public trust as long as it was able to articulate some gain to
the public.”). While beyond the scope of this chapter, defenses based on the “political question”
doctrine should carry far less weight in public trust litigation than in climate nuisance litigation,
where they have presented barriers to actions brought by states against carbon polluters. See California
v. Gen. Motors, Order Granting Defendants” Motion to Dismiss, 2007 U.S. Dist. LEXIS 68547,
at *29 (N.D. Cal. Sept. 17, 2007) (dismissing nuisance lawsuit brought by California against auto
manufacturers, stating, “the Court finds that injecting itself into the global warming thicket at this
juncture would require an initial policy determination of the type reserved for the political branches
of government.”); see also Connecticut v. Am. Elec. Co., 406 F. Supp. 2d 265, 272 (S.D.N.Y. 2005)
(dismissing climate nuisance lawsuit brought by state against electric company on basis that it raised
nonjusticiable political questions).

See infra note 56 (discussing TARGET FOR U.S. EmIssIoNS REDUCTIONS).

4 RESTATEMENT (SECOND) OF TRUSTS § 176 (1957) (“The trustee is under a duty to the beneficiary to

use reasonable care and skill to preserve the trust property.”).

w
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invoke the full bureaucratic capacity of the United States and all of its subdivision
governments to accomplish the rapid transformation of infrastructure necessary to
achieve requisite carbon reduction.> In these ways, trust litigation is much differ-
ent from claims that may be brought under environmental statutes including the
National Environmental Policy Act (NEPA), the Endangered Species Act (ESA),
and the Clean Air Act (CAA). Such claims are directed toward discrete actions that
have carbon consequences. Grounded in more traditional litigation, these types of
claims are not geared toward assuring the sum total of carbon reduction needed.®
That is not to say they are unimportant; they do provide a vital check on government
policies that contribute to major individual sources of carbon.

The following sections explore the contours of a potential public trust claim. They
provide an overview of the doctrine and discuss its applicability to climate change.

1.1. Public Trust Law

Deriving from the common law of property, the public trust doctrine is the most fun-
damental legal mechanism to ensure that government safeguards natural resources
necessary for public welfare and survival.” In the context of the climate crisis, which
threatens the lives of innumerable human beings into the future, the public trust
doctrine functions as a judicial tool to ensure that the political branches of gov-
ernment protect the basic right to life held by citizens.” An ancient yet enduring

5 It is clear that carbon reduction will have to occur across all sectors of society. Different levels of
government bring different resources and regulatory authority to the task. It would be ill considered to
expect the federal government alone to solve the carbon problem. Cities and counties, for example,
have primary jurisdiction over local transportation infrastructure and land use planning, both of which
account for significant carbon emissions.

6 By the same token, trust claims are broader than nuisance claims, which are directed against single

sources of emissions. T'wo district courts have dismissed global warming nuisance claims partly due

to the vast nature of the problem and the courts’ sense that the political branches should make initial
policy determinations on how to regulate the various sources. See supra note 2 and cases cited therein.

Trust litigation is geared toward forcing action in the political branches without invading the province

of those branches to decide how to accomplish atmospheric recovery.

For sources and materials on the public trust doctrine, see JaN G. LarTos, SANDRA B. ZELLMER,

Mary C. Woop & Dan H. CoLE, NATURAL RESOURCES Law, chap. 8.1 (2006). For discussion of the

public trust concept, see Joseph L. Sax, The Public Trust Doctrine in Natural Resource Law: Effective

Judicial Intervention, 68 MicH. L. REV. 471, 558-66 (1970); Harrison Dunning, The Public Trust: A

Fundamental Doctrine of American Property Law, 19 ENVTL. L. 515 (Spring 1989); Allen Kanner, The

Public Trust Doctrine, Parens Patriae, and the Attorney General as the Guardian of the State’s Natural

Resources, 16 DUKE ENvTL. L. & PoL’y F. 57 (2005).

Perhaps the best expression of this organic concept comes from the Philippines Supreme Court’s

opinion in Juan Antonio Oposa v. Fulgencio S. Factoran, Jr., G.R. No. 101083 (S.C., 1993) (Phil),

excerpted in Larros, ZELLMER, WooD & COLE, supra note 7, at 441—44:

~

[TThe right to a balanced and healthful ecology belongs to a different category of rights altogether
for it concerns nothing less than self-preservation and self-perpetuation the advancement of
which may even be said to predate all governments and constitutions.

As a matter of fact, these basic rights need not even be written in the Constitution for they are
assumed to exist from the inception of humankind. If they are now explicitly mentioned it is
because of the well-founded fear of its framers that unless the right to a balanced and healthful
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legal principle, it underlies modern statutory law.? At the core of the doctrine is the

principle that every sovereign government holds vital natural resources in “trust”

for the public.”” The doctrine invokes the sovereign’s property powers and obliga-

tions, distinct from the police powers of a state.” Its fulfillment depends largely on

judicial enforcement through injunctive relief. In the United States, the doctrine

is redolent in hundreds of judicial decisions, including landmark Supreme Court

opinions."”

As trustee, government must protect the natural trust for present and future

generations.” It may not allow irrevocable harm to critical resources by private
interests. As the Supreme Court said in Geer v. Connecticut:

©

v}

[T]he power or control lodged in the State, resulting from this common ownership,
is to be exercised, like all other powers of government, as a trust for the benefit of
the people, and not as a prerogative for the advantage of the government, as distinct
from the people, or for the benefit of private individuals as distinguished from the
public good. . .. [TThe ownership is that of the people in their united sovereignty.™+

ecology and to health are mandated as state policies by the Constitution itself the day would
not be too far when all else would be lost not only for the present generation, but also for those
to come — generations which stand to inherit nothing but parched earth incapable of sustaining

life.

See National Environmental Policy Act of 1969 (NEPA), 42 U.S.C. § 4331(b)(1) (2006) (declaring
a national duty to “fulfill the responsibilities of each generation as trustee of the environment for
succeeding generations”). Federal pollution laws also designate sovereigns (federal, tribal, and state
governments) as trustees of natural resources for purposes of collecting natural resource damages. For
discussion, see Mary Christina Wood, The Tribal Property Right to Wildlife Capital (Part 11): Asserting
a Sovereign Servitude to Protect Habitat of Imperiled Species, 25 VT. L. REV. 355, 443 (2001). The public
trust is also expressed in many state constitutions. See, e.g., Haw. ConsT. art. XI, § 1; PA. ConsT. art. I,
§ 27; R.L Consr. art. I, § 17. For discussion, see Robin Kundis Craig, A Comparative Guide to
the Eastern Public Trust Doctrine: Classifications of States, Property Rights, and State Summaries,
16 PENN ST. ENVT'L L. REV. 1 (2007), available at http://sstn.com/abstract=1008161 (last visited
June 8, 2008).

1. Cent. R.R. Co. v. llinois, 146 U.S. 387, 455 (1892); Geer v. Connecticut, 161 U.S. 519, 52529 (1896)
(detailing ancient and English common law principles of sovereign trust ownership of air, water, sea,
shores, and wildlife); see also Charles L. Wilkinson, The Public Trust Doctrine in Public Land Law,
14 U.C. Davis L. Rev. 269, 315 (1980) (“The public trust doctrine is rooted in the precept that some
resources are so central to the well-being of the community that they must be protected by distinctive,
judge-made principles.”).

See Lartos, ZELLMER, WooD & COLE, supra note 7, at 623 (“Because the public trust doctrine
emanates from property ownership on behalf of the public, the duties and powers to preserve the trust
are distinct from the states’ legislative police powers.”); see also Gerald Torres, Who Owns the Sky? 19
Pace ENvTL. L. REV. 515, 525 (2002) (distinguishing sovereign’s police power and property interests
in context of air pollution).

See discussion at Kanner, supra note 7 at 71—72; Torres, supra note 11, at 521.

Geer, 101 U.S. at 534 (“The ownership of the sovereign authority is in trust for all the people of the
state; and hence, by implication, it is the duty of the legislature to enact such laws as will best preserve
the subject of the trust, and secure its beneficial use in the future to the people of the state.”).

Id. at 529. See also Lake Mich. Fed'nv. U.S. Army Corps of Eng'rs, 742 F. Supp. 441, 445 (D. 111. 1990)
(“[The public trust is violated when the primary purpose of a legislative grant is to benefit a private
interest.”); Gail Osherenko, New Discourses on Ocean Governance: Understanding Property Rights
and the Public Trust, 21 ]. ENvTL. L. & LITIG. 317, 327 (2000).
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The lodestar public trust opinion is lllinois Central Railroad Co. v. Illinois, where

the Supreme Court announced that the shoreline of Lake Michigan was held in

public trust by the State of Michigan and could not be transferred out of public

ownership to a private railroad corporation. In broad language encompassing the

public’s fundamental right to natural resources, the Court stated:

[TThe decisions are numerous which declare that such property is held by the state,
by virtue of its sovereignty, in trust for the public. The ownership of the navigable
waters of the harbor, and of the lands under them, is a subject of public concern
to the whole people of the state. The trust with which they are held, therefore, is
governmental, and cannot be alienated.”s

Public trust jurisprudence makes clear that government is not at liberty to disclaim

its fiduciary obligation to protect crucial natural resources. As the Court said in
linois Central:

The state can no more abdicate its trust over property in which the whole people are
interested than it can abdicate its police powers in the administration of government
and the preservation of the peace.

Every legislature must, at the time of its existence, exercise the power of the state
in the execution of the trust devolved upon it."°

As a federal district court said more recently in applying the doctrine to both the

federal and state governments, “T'he trust is of such a nature that it can be held only

by the sovereign, and can only be destroyed by the destruction of the sovereign.””

1

The public trust is appropriately viewed as a fundamental attribute of sovereignty

itself, applicable to all governmental bodies.™

15

Ill. Cent. RR. Co., 146 U.S. at 455 (but noting that parcels could be alienated “when parcels can be
disposed of without detriment to the public interest in the lands and waters remaining.”). Id. at 453.
Id. at 460.

United States v. 1.58 Acres of Land, 523 F. Supp. 120, 124 (D. Mass. 1981).

See Geer, 161 U.S. at 528 (referring to the trust over wildlife as an “attribute of government” and
tracing its historical manifestation “though all vicissitudes of government.”); State v. Bartee, 894
S.W.zd 34, 41 (Tex. App. 1994) (“attribute of government”); see also Gary D. Meyers, Variation on a
Theme: Expanding the Public Trust Doctrine to Include Protection of Wildlife, 19 ENVTL. L. 723, 728
(1989) (noting “[t]he ownership of wildlife, like water, historically has been treated as an aspect of
sovereignty”).

While most public trust cases involve states, the doctrine, as an attribute of sovereignty, logically
applies to the federal government as well. See Complaint of Steuart Transp. Co., 495 F. Supp.
38, 40 (E.D. Va. 1980) (applying doctrine to federal government); 1.58 Acres of Land, 523 F. Supp.
at 124 (same); see also ZYGMUNT ].B. PLATER ET AL., ENVIRONMENTAL LAW AND PoLiCY: NATURE,
Law, AND SocIeTY 1103 (Erwin Chemerinsky et al. eds., Aspen Publishers, 3d ed. 2004) (“In several
cases, courts have asserted that the federal government is equally accountable and restricted under
the terms of the public trust doctrine. . . . [Since] the federal government is a creature of the states by
delegation through the Act of Union and the federal Constitution[,] the federal government is therefore
exercising delegated powers [and] cannot have greater rights and fewer limitations than the entities
that created it.”). For further discussion, see Mary Christina Wood, Protecting the Wildlife Trust: A
Reinterpretation of Section 7 of the Endangered Species Act, 34 ENVTL. L. 605, n.38 and accompanying
text (2004).
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As a property law concept, the trust has an orientation very different, and in funda-
mental ways more exacting, than the body of statutory law. Though the prescriptions
of statutory law are vastly more detailed, the discretion afforded to bureaucratic man-
agers and the widespread cultural tolerance for behind-the-scenes political decisions
often defeat the purposes of such statutes. Agencies typically use their statutory dis-
cretion to allow depletion and degradation of resources.”” Trust law, by contrast,

holds trustees to the “most exacting fiduciary standards.”

1.2. The Res of the Trust

At its core, the public trust doctrine defines certain natural resources as quantifiable
assets that the government holds for the benefit of present and future citizen bene-
ficiaries. Those assets are the “res” or “corpus” of the trust. The beneficiaries of the
trust are present and future generations.”

The assets constituting the res of the public trust have been expanded by courts
to meet society’s changing needs.” The original cases focused on submersible lands
as trust assets.” As society industrialized, a much broader array of resources became
critical. Over time, the doctrine has reached new geographic areas including water,
wetlands, dry sand beaches, and nonnavigable waterways.* The doctrine has also
pushed beyond the original societal interests of fishing, navigation, and commerce
to protect modern concerns such as biodiversity, wildlife habitat, aesthetics, and
recreation.” Such expansion is well within the function of common law to adapt to
emerging societal needs.*

19

o

See generally Mary Christina Wood, Nature’s Trust: Reclaiming an Environmental Discourse, 25 VA.
ENvTL. LJ. 243 (2007).

Seminole Nation v. United States, 316 U.S. 286, 297 (1942). See also Jicarilla Apache Tribe v. Supron
Energy Corp., 728 F.2d 1555, 1563 (10th Cir. 1984) (where “the Secretary is obligated to act as a fidu-
ciary. .. his actions must not merely meet the minimal requirements of administrative law, but must
also pass scrutiny under the more stringent standards demanded of a fiduciary.”).

See supra note 13; Ariz. Ctr. for Law in the Pub. Interest v. Hassell, 837 P.2d 158, 169 (Ariz. Ct. App.
1991) (“The beneficiaries of the public trust are not just present generations but those to come”); see
also Deborah G. Musiker et al., The Public Trust and Parens Patriae Doctrines: Protecting Wildlife
in Uncertain Political Times, 16 Pub. LAND L. REv. 87 (1995); Peter H. Sand, Sovereignty Bounded:
Public Trusteeship for Common Pool Resources, 4 GLOBAL ENVTL. POL. 47, 55 (2004), available at
http://www.mitpressjournals.org/doi/pdfplus/10.1162/1526380047737302117c0o0kieSet=1 (defining ben-
eficiaries, on the global level, as “future humanity”).

As the New Jersey Supreme Court said, “[W]e perceive the public trust doctrine not to be ‘fixed or
static, but one to be ‘molded and extended to meet changing conditions and needs of the public it was
created to benefit.”” Matthews v. Bay Head Improvement Ass'n, 471 A.2d 355, 365 (N.]. 1984) (citation
omitted); see also Marks v. Whitney, 491 P.2d 374, 380 (Cal. 1971) (“In administering the trust the state
is not burdened with an outmoded classification favoring one mode of utilization over another.”);
Kanner, supra note 7, at 72 (“United States judges have broadened the geographic protections and
widened the range of activities under the public trust.”).

See Ill. Cent. R.R. Co., 146 U.S. at 453.

** See Larros, ZELLMER, WooD & COLE, supra note 7, at 651.

25 Matthews, 471 A.2d at 363; Nat'l Audubon Soc’y v. Sup. Ct., 658 P.2d 709, 719—22 (Cal. 1983).

2% In re Hood River, 227 P. 1065, 1086-87 (Or. 1924):

20
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trust from damage.”” Scores of cases emphasize this duty of protection,
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The governmental trustee bears a fiduciary obligation to protect the assets of the

" and many

hold that the duty imposes an affirmative obligation on government.?” Under well-

established principles of private trust law, trustees may not sit idle and allow damage

to occur to the trust.3® Moreover, where trust assets have been damaged, the trustee

27

2

°

30

The very essence of the common law is flexibility and adaptability. It does not consist of fixed
rules, but is the best product of human reason applied to the premises of the ordinary and
extraordinary conditions of life, as from time to time they are brought before the courts.. .. If
the common law should become so crystallized that its expression must take on the same form
whenever the common-law system prevails, irrespective of physical, social, or other conditions
peculiar to the locality, it would cease to be the common law of history, and would be an
inelastic and arbitrary code. It is one of the established principles of the common law, which
has been carried along with its growth, that precedents must yield to the reason of different or
modified conditions.

GEORGE T. BoGERT, TRUSTS § 99, at 358 (6th ed. 1987) (“The trustee has a duty to take whatever
steps are necessary . . . to protect and preserve the trust property from loss or damage.”); 76 Am. Jur.
2D TRUSTS § 331, at 404 (“[T]he trustee must make the trust property productive, and must not suffer
the estate to waste or diminish, or fall out of repair.”); RESTATEMENT (SECOND) OF TRUSTS, supra
note 4, at § 176 (“The trustee is under a duty to the beneficiary to use reasonable care and skill to
preserve the trust property.”); United States v. White Mountain Apache Tribe, 537 U.S. 465, 475 (2003)
(fundamental common law duty of a trustee is to maintain trust assets); State v. City of Bowling Green,
313 N.E.2d 409, 411 (Ohio 1974) (“[Where the state is deemed to be the trustee of property for the
benefit of the public it has the obligation to bring suit. . . to protect the corpus of the trust property.”);
State Dep’t of Envtl. Prot. v. Jersey Cent. Power & Light Co., 336 A.2d 750, 758-59 (N.J. Super.
Ct. App. Div. 1975) (finding both right and duty to recover damages for harm to natural resources held
in public trust), rev'd on other grounds, 351 A.2d 337 (N.J. 1976); Fort Mojave Indian Tribe v. United
States, 23 Cl. Ct. 417, 426 (1991) (finding federal trust duty to protect Indian water rights because
“the title to plaintiffs’ water rights constitutes the trust property, or the res, which the government, as
trustee, has a duty to preserve.”).

See, e.g., Geer, 161 U.S. at 534 (“[I]t is the duty of the legislature to enact such laws as will best
preserve the subject of the trust, and secure its beneficial use in the future to the people of the
state.”); Nat'l Audubon Soc’y v. Sup. Ct. of Alpine County, 658 P.2d 709, 724 (Cal. 1983) (expressing
the “duty of the state to protect the people’s common heritage of streams, lakes, marshlands and
tidelands”); White Mountain Apache Tribe, 537 U.S. at 475; Fort Mojave Indian Tribe, 23 Cl. Ct. at
426.

See City of Milwaukee v. State, 214 N.W. 820, 830 (Wis. 1927) (“The trust reposed in the state is
not a passive trust; it is governmental, active, and administrative [and] requires the lawmaking body
to act in all cases where action is necessary, not only to preserve the trust, but to promote it....").
For discussion, see Kanner, supra note 7, at 75-77; Torres, supra note 11, at 549 (government has an
obligation to act to preserve the atmospheric trust); City of Bowling Green, 313 N.E.2d at 411 (“[W]here
the state is deemed to be the trustee of property for the benefit of the public it has the obligation to
bring suit. . . to protect the corpus of the trust property.”); see also Musiker et al., supra note 21, at 96
(“The [government], as trustee, must prevent substantial impairment of the wildlife resource so as to
preserve it for the beneficiaries — current and future generations.”).

See BOGERT, supra note 27, § 99, at 358 (duty to protect and preserve property); id. at § 107, at 391
(“The trustee is liable for damages if he should have known of danger to the trust, could have protected
the trust, but did not do so.”); Am. Jur. 2p TRUSTS, supra note 27, at § 656 (noting the “power, and a
duty of the trustee, to initiate actions . . . for the protection of the trust estate”). Courts have imported
principles of protection from the private realm of trust law to govern public trustee duties in state
lands management. See Idaho Forest Indus. v. Hayden Lake Watershed Improvement Dist., 733 P.2d
733, 738 (Idaho 1987) (noting the administration of public trust is governed by the same principles
applicable to the administration of trusts in general).
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has the affirmative duty to recoup damages and restore the corpus, or res.3' Common
law has vested sovereigns with the right and obligation to sue third parties to recoup
natural resource damages for destruction of public trust assets.>*

1.3. Co-tenancy Sovereign Interests

A singular failing of statutory law is its confinement to jurisdictional bound-
aries. A notable strength of the trust doctrine’s property framework is that it cre-
ates logical rights to shared assets that are not confined within any one juris-
dictional border. It is well established that, with respect to transboundary trust
assets, all sovereigns with jurisdiction over the natural territory of the asset have
legitimate property claims to the resource.’> States that share a waterway, for
example, have correlative rights to the water.>* Similarly, states and tribes have
coexisting property rights to share in the harvest of fish passing through their
borders.?> Shared interests are best described as a sovereign co-tenancy. A co-
tenancy is “the ownership of property by two or more persons in such manner that
they have an undivided. . . right to possession.”>” The Ninth Circuit has invoked
the co-tenancy model to describe shared sovereign rights to migrating salmon.3”

3! See Jersey Cent. Power G Light, 336 A.2d at 758—59 (finding duty to seck damages for harm to natural
resources held in public trust); City of Bowling Green, 313 N.E.2d at 411 (noting public trustee’s
“obligation. . . to recoup the public’s loss occasioned by . . . damage [to] such property”); Wash. Dep’t
of Fisheries v. Gillette, 621 P.2d 764, 767 (Wash. Ct. App. 1980) (noting right and “fiduciary obligation
of any trustee to seck damages for injury to the object of its trust”); Mary Christina Wood, The Tribal
Property Right to Wildlife Capital (Part I): Applying Principals of Sovereignty to Protect Imperiled
Wildlife Populations, 37 IpaHO L. REV. 1, 58-59, 92-93 (2000) (discussing duty); Musiker et al., supra
note 21, at 107-08 (discussing trust obligations as parens patriac); Susan Morath Horner, Embryo, Not
Fossil: Breathing Life into the Public Trust in Wildlife, 35 LAND & WATER L. REV. 23, 27-28 (2000)
(discussing rights and duties).

32 See Charles B. Anderson, Damage to Natural Resources and the Costs of Restoration, 72 Tur. L. Rev.

417, pt. 1T (1997); Thomas A. Campbell, The Public Trust, What’s It Worth?, 34 NAT. RESOURCES ].

73, 82-86 (1994); Carter H. Strickland, Jr., The Scope of Authority of Natural Resource Trustees, 20

Corum. J. ENvrL. L. 301, pt. IILA (1995) (some common law claims may be preempted if they fall

within a comprehensive program established by federal statutory law). See generally Md. Dep’t of Nat.

Res. v. Amerada Hess Corp., 350 F. Supp. 1060 (D. Md. 1972); City of Bowling Green, 313 N.E.2d at

411; State of North Dakota v. Dickinson Cheese Co., 200 N.W.2d 59, 61 (N.D. 1972). Modern statutes

also provide the right to recover damages to public trust assets. See Anderson, supra. Natural resource

damages must be applied to restoration of the trust. See Comprehensive Environmental Response,

Compensation, and Liability Act of 1980 (CERCLA), 42 U.S.C. § 9607(f).

See Idaho ex rel. Evans v. Oregon, 462 U.S. 1017, 1031 n.1 (1983) (O’Connor, J., dissenting) (noting

“recognition by the international community that each sovereign whose territory temporarily shelters

[migratory] wildlife has a legitimate and protectible interest in that wildlife”).

34 Arizona v. California, 373 U.S. 546, 601 (1963).

35 See Washington v. Wash. State Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658, 676—79

(1979); see also Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172 (1999).

20 Am. Jur. 2d COTENANCY AND JOINT OWNERSHIP § 1 (1995). A co-tenancy typically implies each

party’s right to full possession of the asset. JosePH WILLIAM SINGER, PROPERTY LAw: RULES, POLICIES,

AND PRACTICES 711 (2d ed. 1997).

7 Puget Sound Gillnetters Assn v. U.S. Dist. Ct., 573 F.2d 1123, 1126 (gth Cir. 1978) (“We held that [the
treaty] reserved an exclusive right to fish on the reservation and that [the treaty] established something
analogous to a cotenancy, with the tribes as one cotenant and all citizens of the Territory (and later of

3

V)

36

w



Atmospheric Trust Litigation 107

Co-tenancy relationships give rise to correlative duties not to waste the common

asset.3®

Within the United States, layered sovereign interests in natural resources arise

from the constitutional configuration of states and the federal government. Where

the federal government has a national interest in the resource, it is a co-trustee along

with the states.3? The concurrence of federal and state trust interests is reflected

in statutory provisions that provide natural resource damages to both sovereign

trustees.*® As one court has made clear in the context of streambed ownership, the
federal government and states are held to identical trust obligations but must carry
them out in accordance with their unique constitutional roles:

39

4

This formulation recognizes the division of sovereignty between the state and fed-
eral governments. . .. [TThose aspects of the public interest. .. that relate to the
commerce and other powers delegated to the federal government are administered
by Congress in its capacity as trustee of the jus publicum, while those aspects of
the public interest in this property that relate to nonpreempted subjects reserved to
local regulation by the states are administered by state legislatures in their capacity
as co-trustee of the jus publicum.*

the state) as the other.”); United States v. Washington, 520 F.2d 685, 686, 690 (gth Cir. 1975) (applying
co-tenancy construct, by analogy, to Indian fishing rights). Of course, a co-tenancy framework for
sovereign management of natural resources differs in some ways from a private co-tenancy in land
among individuals. For example, a sovereign co-tenancy in natural resources may not be capable of
partitioning. See Puget Sound Gillnetters, supra, at 1134—35 (Kennedy, J., concurring). Nevertheless,
the basic co-tenancy construct is helpful and instructive in the sovereign context. See id. at 1128, n.3
(stating, in the treaty fisheries context, “We refer to the cotenancy analogy only because it is helpful in
explaining the rights of the parties, not because all the rights and incidents of a common law cotenancy
necessarily follow. . . . Obviously, not all the rules of cotenancy in land can apply to an interest of the
nature of a profit.”).

Acts that amount to permanent damage to the common property are held to constitute waste. E. Hop-
KINS, HANDBOOK ON THE LAw OF REAL PROPERTY § 214, at 342 (18906); 2 W. WaLSH, COMMENTARIES
ON THE LAaw OF REAL PROPERTY § 131, at 72 (1947). See also Washington, 520 F.2d at 685 (stating, in
context of fisheries shared between states and tribes: “Cotenants stand in a fiduciary relationship one to
the other. Each has the right to full enjoyment of the property, but must use it as a reasonable property
owner. A cotenant is liable for waste if he destroys the property or abuses it so as to permanently impair
its value. A court will enjoin the commission of waste. . .. By analogy, neither the treaty Indians nor
the state on behalf of its citizens may permit the subject matter of these treaties to be destroyed.”).
For an extensive discussion of these co-trustee interests, see United States v. 1.58 Acres of Land,
523 F. Supp. 120, 121 (D. Mass. 1981) (discussing tidelands: “Since the trust impressed upon this
property is governmental and administered jointly by the state and federal governments by virtue of
their sovereignty, neither sovereign may alienate this land free and clear of the public trust.”). See
also Wood, The Tribal Property Right to Wildlife Capital (Part 1), supra note 31, at 79 (describing
concurrent federal, state, and tribal trust interests in wildlife).

See, e.g., CERCLA, 42 U.S.C. § g607(f).

1.58 Acres of Land, 523 F. Supp. at 121. Recently, in Massachusetts v. U.S. Environmental Protection
Agency, the Supreme Court echoed this division of authority with respect to the air assets in the trust:

When a State enters the Union, it surrenders certain sovereign prerogatives. Massachusetts
cannot invade Rhode Island to force reductions in greenhouse gas emissions, it cannot negotiate
an emissions treaty with China or India, and in some circumstances, the exercise of its police
powers to reduce in-state motor-vehicle emissions might well be pre-empted.

These sovereign prerogatives are now lodged in the Federal Government. . . .

549 U.S. 497, 519 (2007) (citation omitted).
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1.4. The Atmosphere as a Public Trust Asset

Guided by the essential doctrinal purposes expressed by the Supreme Court in
foundational public trust cases, it is no great leap to recognize the atmosphere as
one of the crucial assets of the public trust. At the time of the [llinois Central case, the
Court made clear that the essence of the doctrine is to protect resources of “special
character” that serve purposes “in which the whole people are interested.” The
Court was presented with a novel situation — the conveyance of a major shoreline to
a private party. The Court noted:

We cannot, it is true, cite any authority where a grant of this kind has been held
invalid, for we believe that no instance exists where the harbor of a great city and
its commerce have been allowed to pass into the control of any private corporation.
But the decisions are numerous which declare that such property is held by the
state, by virtue of its sovereignty, in trust for the public.®

Climate crisis presents the courts with an equally novel, yet necessary, application
of the public trust. In the crisis at hand, the public interests at stake are leagues
beyond the traditional interests at the forefront of Illinois Central: fishing, navigation,
and commerce. Atmospheric health is essential to all facets of civilization and
human survival. As such, it falls within the core of the purpose of the public trust
doctrine: to protect natural assets crucial to human survival and welfare. While air
has not previously been the subject of trust litigation, the Roman origins of the
public trust doctrine classified air — along with water, wildlife, and the sea — as
“res communes.”# In a landmark public trust decision, Geer v. Connecticut, the
Supreme Court relied on this ancient Roman classification of “res communes”
to find the public trust applicable to wildlife.#> Since then, the Court has also
recognized the states” sovereign interests in air as a basis upon which to bring an
interstate nuisance suit. In Georgia v. Tennessee Copper Co., the Court upheld an
action brought by the state of Georgia against Tennessee copper companies for
discharging noxious gas that drifted across state lines, stating: “This is a suit by a state
for an injury to it in its capacity of quasi-sovereign. In that capacity the state has an
interest independent of and behind the titles of its citizens, in all the earth and air

4 [ll. Cent. RR. Co., 146 U.S. at 453.

# Id. at 455.

4 See Geer,161 U.S. at 525 (“These things are those which the jurisconsults called ‘res communes’. . . the
air, the water which runs in the rivers, the sea, and its shores. . . . [and] wild animals.”); id. at 524. See
also Torres, supra note 11, at 529-30 (“The evolution of the public trust doctrine is complex, but it is
essentially rooted in Roman law and from those laws through the various commentators on Roman
law. ... If a resource were excluded from private ownership because by its nature it could only be
used in common, it was called res communes. . .. The principle of res communes was expressed in
the English common law and in 1gth century American law as jus publicum. The beneficial interest
in any res communes is held by the people in common.”).

4 See Geer, 160 U.S at 523 (quoting Ponthier treatise on property) (citations omitted): “Among other
subdivisions [in property], things were classified by the Roman law into public and common. The
latter embraced animals ferae naturae, which, having no owner, were considered as belonging in
common to all the citizens of the state.”
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within its domain.”® Recently, in Massachusetts v. EPA, the Supreme Court drew
upon Georgia v. Tennessee Copper Co. to underscore the state’s unique interest in
air, alluding to the state’s position as trustee in its discussion of standing.*”

Given the essential nature of air, it is unsurprising that numerous state court
decisions, constitutions, and codes have recognized air as part of the res of the public’s
trust,* and commentators have urged a focus on the atmosphere as a trust asset.*”
Moreover, federal statutory law includes air as a trust asset for which the federal
government, states, and tribes can gain recovery for natural resource damages.>°
On the international level, the United Nations Framework Convention on Climate
Change declares an atmospheric trust obligation by calling upon nations to “protect
the climate system for the benefit of present and future generations of humankind.”'

1.5. The Carbon Fiduciary Obligation

The trust construct positions all nations of the Earth as sovereign co-tenant trustees
of a shared atmosphere.”” In addition to a fiduciary obligation owed to their own
citizens to protect the atmosphere, all nations have duties to prevent waste arising
from their co-tenancy relationship with each other.>> Courts are positioned to define
these duties by tying them directly to scientists” concrete prescription for carbon

40 Georgia v. Tenn. Copper Co., 206 U.S. 230, 237 (1907).

47 See Massachusetts v. EPA 549 U.S. 497, 519 (2007) (finding that Massachusetts had standing to sue
the federal government over its inaction to prevent carbon emissions from new automobiles).

# See, e.g., Her Majesty v. City of Detroit, 874 F.2d 332, 337 (6th Cir. 1989) (citing Michigan act that
codifies public trust to include “air, water, and other natural resources”); Haw. ConsT. art. XI, § 1
(stating, “All public natural resources are held in trust by the State for the benefit of the people,”
and “the State and its political subdivisions shall conserve and protect Hawaii’s natural resources,
including land, water, air, minerals and energy resources.”); La. ConsT. art. IX, § 1 (“natural resources
of the state, including air and water shall be protected”); R.I. CoNsT. art. I, § 16 (duty of legislature to
protect air), interpreted as codification of Rhode Island’s public trust doctrine in State ex. Rel. Town
of Westerly v. Bradley, 877 A.2d 601, 606 (R.I. 2005); Nat'l Audubon Soc’y v. Super. Ct. of Alpine
County, 658 P.2d 709, 720 (1983) (“purity of the air” protected by the public trust); c.f. PA. CoNsT. art.
I, § 27 (declaring public trust duty to conserve natural resources, and expressing citizens’ right to clean
air); see also WILLIAM RODGERS, JR., ENVIRONMENTAL LAW: AIR AND WATER § 2.20, at 162 (1986) (“It
is eminently clear now that trust properties not only can, but must, be administered to protect birdlife
and to prevent air and water pollution.”).

49 See Torres, supra note 11, at 533, 526: (“Properly understood the traditional rationale for the public

trust doctrine provides a necessary legal cornerstone to protect the public interest in the sky.”); id.

at 532 (“The public trust doctrine supplies a broad framework that supports the establishment of

a mechanism to supervise the government dealings in relationship to the carrying capacity of the

atmosphere.”); PETER BARNES, WHO OWNS THE Sky: OUR COMMON ASSETS AND THE FUTURE OF

CAPITALISM (2000).

CERCLA, 42 U.S.C. § 9601 (16) (defining air as among the natural resources subject to trust claims

for damages).

United Nations Framework Convention on Climate Change, Article 3, Principle 1 (1992).

5> See Sand, supra note 21, at 5154 (discussing concept of global trusteeship for common resources
vital to humanity). For an analysis applying the trust to the analogous global oceans resource, see
Osherenko, supra note 14.

53 See discussion at supra note 38.

v



110 Mary Christina Wood

reduction.>* The Union of Concerned Scientists has developed such a prescription —
called the Target for U.S. Emissions Reductions — based on the extensive body of
climate science.>> Courts often rely on independent scientific recommendations in
assessing liability and formulating injunctive relief.> The Target maps a climate
stabilization pathway whereby the industrialized nations on Earth must collectively:
(1) arrest the rising trajectory of carbon emissions by 2010; (2) reduce emissions an
average of 4% per year starting in 2010; and (3) reduce carbon by at least 80% below
2000 levels by 2050.57

The scientifically established structure reflected in the Target for U.S. Emis-
sions Reductions, as adapted to comport with changed scientific understanding,”

>+ While beyond the scope of this chapter, courts may invoke several procedural tools to gain the scientific
expertise necessary to define the fiduciary standard of care. Increasingly, judges use court-appointed
experts, technical advisers, and special masters to resolve difficult scientific questions in environmen-
tal, toxic torts, and product liability cases. See FEDERAL JupiciaL CENTER, REFERENCE MANUAL ON
SCIENTIFIC EVIDENCE (1994); THE CARNEGIE COMMISSION ON SCIENCE, TECHNOLOGY, AND GOV-
ERNMENT, SCIENCE AND TECHNOLOGY IN JUDICIAL DECISION MAKING: CREATING OPPORTUNITIES
AND MEETING CHALLENGES (1993). For discussion of these various judicial tools, see Samuel H.
Jackson, Technical Advisors Deserve Equal Billing with Court Appointed Experts in Novel and Com-
plex Scientific Cases: Does the Federal Judicial Center Agree?, 28 ENVTL. L. 431 (1998); Karen Butler
Reisinger, Court-Appointed Expert Panels: A Comparison of Two Models, 32 IND. L. REV. 225 (1998).
55 A. Luers, M. D. MasTtranDrREA, K. Havior & P. C. Frumuaorr, How TO Avorp DAN-
GEROUS CLIMATE CHANGE: A TARGET FOR U.S. Emissions Repuctions 5 (UNioN oF CoON-
CERNED SCIENTISTS 2007) (hereinafter TARGET ror U.S. EmissioNs REDUCTIONS), available at
http://www.ucsusa.org/assets/documents/global_warming/emissions-target-report.pdf (last visited June
16, 2008).
See Pac. Coast Fed'n of Fishermen’s Ass'ns v. U.S. Bureau of Reclamation, 138 F. Supp. 2d 1228, 1250
(N.D. Cal. 2001). The scientifically established target for carbon reduction is similar in concept to
scientifically established river flows for endangered fish, which courts have relied upon in structuring
injunctions for federal water project operations. Id. at 1250 (relying on independent scientist’s report
in setting river flows for fish); see discussion at Wood, Restoring the Abundant Trust, infra note 105, at
10,178. For examples of injunctions in the river context, see Am. Rivers v. U.S. Army Corps of Eng'rs,
271 F. Supp. 2d 230, 262 (D. D.C. 2003) (ordering more natural flow regime in Missouri River); Rio
Grande Silvery Minnow v. Keys, 333 F.3d 1109, 119 (10th Cir. 2003) (affirming injunction requiring
flows in Rio Grande and reservoir release pending compliance with the ESA), vacated as moot by
355 F.3d 1215 (10th Cir. 2004); see also Wash. Toxics Coal. v. U.S. EPA, 413 F.3d 1024 (gth Cir. 2005)
(banning application of pesticides near salmon streams).
57 TARGET FOR U.S. EMISSION REDUCTIONS, supra note 55. The report groups the United States with
other industrialized nations and then sets forth specific U.S. targets. The first part of the prescription,
arresting emissions growth by 2010, is by far the most urgent and important because the world is
dangerously close to climate thresholds, or a “tipping point” that will cause runaway heating. For
discussion, see DAvID SPRATT & PHILIP SUTTON, CLIMATE CODE RED: THE CASE FOR A SUSTAIN-
ABILITY EMERGENCY (Friends of the Earth, 2008), available at http://www.climatecodered.net/ (last
visited June 16, 2008) (hereinafter CLiMATE CoDE RED). The call for arresting U.S. emissions growth
by 2010 is in line with a call by the United Nations to arrest the growth of worldwide emissions by
2015. See Cahal Milmo, “Too Late to Avoid Global Warming,” Say Scientists, INDEPENDENT UK,
Sept. 19, 2007, available at http://www.independent.co.uk/environment/climate-change/too-late-to-
avoid-global-warming-say-scientists-402800.html (last visited June 16, 2006). The worldwide date is set
out five years beyond the U.S. date because the developing nations like China and India are going to
take more time to arrest emissions.
The assumptions underlying these target levels may already be outdated by more recent data showing
accelerated polar ice melting, suggesting that a lower atmospheric level of carbon may be necessary

58
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can be invoked as a generic standard of fiduciary obligation applicable to each
industrialized nation. Such targets can also be “scaled down” to each subnational
jurisdictional level as well.>9 Established liability principles create a rational struc-
ture for apportioning responsibility among sovereigns and subsovereigns. The law
has often imposed proportionate liability on multiple contributors to a problem.*

Moreover, in co-tenancies, each tenant is responsible for paying his share of the

expenses proportionate to his interest in the proper’ry.(’l

The carbon loading of the atmosphere may be thought of as a sort of “natural
lien.” Having created the debt, all industrialized nations have the duty to pay it
off. Invoking these basic principles, each nation is responsible for its proportionate

share, or “fair share,” of carbon reduction.® If each industrialized sovereign reduces

to achieve climate stability. For discussion, see CLiMATE CODE RED, supra note 57, at 26-28. The
TARGET delineates a “reasonable emissions pathway” for the United States calibrated to the goal of not
exceeding 450 ppm carbon equivalent in the atmosphere. TARGET FOR U.S. Em1ss1oNS REDUCTIONS,
supra note ss, at 3, 8, 14. This scientific prescription should be subject to change if data shows that
450 ppm is too high to achieve climate equilibrium. Courts must necessarily adjust the fiduciary
standard of care to emerging science. Recently, NASA scientist Jim Hansen suggested that a lower
goal may be necessary to avoid dangerous climate feedbacks that would trigger runaway heating.
See Bill McKibben, Remember This: 350 Parts per Million, WasH. PosT (Dec. 28, 2007), available
at http://www.washingtonpost.com/wp-dyn/content/article/2007/12/27/AR2007122701942.html (last vis-
ited June 16, 2008); see also CLIMATE CODE RED, supra note 57 (climate stability may require reducing
atmospheric carbon dioxide to 320 ppm). Courts may incorporate new scientific understanding into
litigation management through use of the judicial tools described in supra note 4. For an example of
a court’s use of a technical advisor to resolve complex and rapidly changing science involving species
survival, see Nat'l Wildlife Fed'n v. Nat'l Marine Fisheries Serv., 2005 U.S. Dist. LEXIS 16658, slip
op. at 15-18 (Mar. 2, 2005) (upholding use of technical adviser in case brought under Endangered
Species Act).
59 See Hari M. Osofsky, The Geography of Climate Change Litigation Part 1I: Narratives of Massachusetts
v. EPA, 8 CHI. J. INT'L L. 573, 583 (2008) (concept of “scaling up and down” in climate strategies);
Sand, supra note 21, at 57 (discussing “transfer of the public trust concept from national to the global
level”).
The RESTATEMENT OF TORTS provides: “Damages for harm are to be apportioned among two or more
causes where there is a reasonable basis for determining the contribution of each cause to a single
harm.” RESTATEMENT OF THE LAW (SECOND) TORTS (ALI 1965); § 433 A (1). As an illustration, it states:

60

Such apportionment is commonly made in cases of private nuisance, where the pollution of
a stream, or flooding, or smoke or dust or noise, from different sources, has interfered with
the plaintiff s use or enjoyment of his land. Thus where two or more factories independently
pollute a stream, the interference with the plaintiff ’s use of the water may be treated as divisible
in terms of degree, and may be apportioned among the owners of the factories, on the basis of
evidence of the respective quantities of pollution discharged. . . . Id. (emphasis added).

For broad discussions of proportionate liability, comparative fault, and contribution in tort law, see
generally Gerald W. Boston, Apportionment of Harm in Tort Law: A Proposed Restatement, 21 DAYTON
L. Rev. 267 (1996); Gary T. Schwartz, The Beginning and the Possible End of the Rise of Modern
American Tort Law, 26 GA. L. REv. 6o1 (2001).

See, e.g., Willmon v. Koyer, 143 P. 694, 695 (Cal. 1914) (“In proportion to their interests all tenants in
common are in duty bound to pay taxes....”).

This was the general premise of the Kyoto Protocol, which called for each industrialized nation that
was a party to Annex I to reduce its greenhouse gas emissions by an average of 5% below 1990 levels by
2008-2012. Kyoto Protocol, Art. 3.1. Courts have quantified and enforced a “fair share” concept among

6

62

governmental jurisdictions in other contexts. See infra note 108 (land use planning context).
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proportionately its carbon emissions — ultimately 80% or more below 2000 levels by
2050 — the total industrialized carbon share on a planetary level will be reduced by
that amount. The developing nations, in turn, have the corresponding duty not to
waste the common asset.”?

Atmospheric trust litigation calls upon United States courts to translate this “fair
share” concept into a streamlined obligation that applies within this nation evenly
to each of the fifty states and all of their subdivisions (cities and counties), as well as
to the federal government. Fach jurisdictional level, in other words, bears a uniform
responsibility of meeting the Targets for U.S Emissions Reductions. For example, the
states of New Jersey and Idaho, though they have vastly different carbon footprints,
will each bear the same proportionate reduction of carbon emissions over the same
time frame.

This approach will have its critics, as it does not take into account certain state
differences. Some states are more carbon heavy than others in particular sectors.’*
Some, for example, rely primarily on coal for energy, and others rely more heavily
on hydropower.”s But because carbon emissions are spread across all sectors, the
differences between states in any one sector are likely to be compensated for in other
sectors. All of the fifty states are similarly situated in terms of the carbon-dependent
lifestyles of their citizens. In other words, there is no “developed versus undeveloped
world” within the United States as there is on the international level that would
justify differentiating between states in terms of the burden they carry. It would
be a nearly impossible judicial task to arrive at any approach that accounts for all
state differences. Courts should reject liability distinctions that encumber a swift
governmental response appropriate to the scale of the crisis facing society.”

In other environmental contexts, courts and Congress have rejected a fine-lined
fairness approach in order to carry out paramount public objectives. In imposing
liability for hazardous waste pollution, Congress and the courts adopted strict liability
principles out of a concern that fairness-based principles such as negligence would
vastly complicate the role of the courts and impede swift judicial recovery.”” These
concerns are manifold in the context of global heating. Furthermore, in the area

63 See discussion at supra note 38 and accompanying text.

64 See Seth Borenstein, Texas, Wyoming Take Lead in Emissions, USA ToDAY (June 2, 2007), available at
http://www.usatoday.com/weather/climate/globalwarming/2007-06-0z-emissions_N.html (last visited
June 16, 2008).

5 1d.

% Moreover, courts should reject arguments that liability percentages should be reduced to account
for carbon “sinks” within the jurisdiction that provide natural offsets. Not only is the inquiry far too
complex, but the sinks are not reliable. Forests, for example, have traditionally operated as sinks.
Global warming, however, can make vegetation less able to absorb carbon dioxide from human
activities. See David Adam, Ten-Year Warming Window Closing, SYDNEY MORNING HERALD (May
12, 2007) (reporting scientific findings that plants take up less carbon dioxide under unusually hot
and dry conditions); see also FRED PEARCE, WITH SPEED AND VIOLENCE Ch. 13 (Beacon Press 2007)
(explaining process of natural carbon sinks turning to carbon sources).

67 See CERCLA § 107; Veolia Es Special Servs., Inc. v. Techsol Chem. Co., 2007 U.S. Dist. LEXIS
88127 at *29-30 (S.D. W. Va. 2007).
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of regulatory takings, the Supreme Court has said that individuals may bear the
burden of exactions that are “roughly proportional” to the harm that they cause,
emphasizing that “no precise mathematical calculation is required.”*®

1.6. The Inexcusability of Carbon Orphan Shares

The needed emissions reductions will be achieved only if the apportioned responsi-
bility definitively adds up to the required “carbon math.” Each industrialized nation
must carry out its proportion of the overall planetary carbon reduction, or it leaves
an “orphan share” on the doorstep of the world. An orphan share is a share of liabil-
ity for which the liable party does not take responsibility. In the context of carbon
reduction, any significant orphan share is likely to defeat efforts to reduce emissions
adequately in the short time frame needed. Because the required carbon reduction
is as steep as it is, no sovereign is positioned to take on more than its share, at least
at the outset. In other words, no industrialized nation is likely equipped to adopt
an orphan share left by another sovereign. Doing so would mean that citizens of
the adoptive sovereign must decrease their emissions multifold, beyond what their
national liability would require — simply so that citizens of the “deadbeat” sovereign
can continue living a lifestyle in carbon excess with no regard to meeting their
planetary obligations. The concept applies to fractional orphan shares as well. If a
sovereign has liability to decrease its emissions 80% but actually decreases its carbon
emissions by only 50%, it will leave a 30% orphan remainder. A bedrock principle
of atmospheric trust liability must be the inexcusability of orphan shares and partial
orphan shares.”

The concept of orphan shares applies at every jurisdictional level, from national
to local. For example, on the state level, if all California cities except for San Diego
were to meet their fiduciary obligation to reduce carbon emissions, San Diego’s
orphan share would nevertheless sink the state’s ability to meet its fiduciary obligation
unless some other city or county also took on San Diego’s share, which, as previously
discussed, is an unlikely scenario and certainly not one that courts can rely on. The
difficulty of adopting any significant orphan shares in the carbon context means, as
a practical matter, that virtually all levels of government, including cities, counties,
states, and national governments, must be held to their fiduciary duty to meet their
fair, proportionate share of the planetary carbon liability. As a legal reality, this means
that cach sovereign and subsovereign must have a clear, generic fiduciary obligation
that courts are capable of strictly enforcing. This does not mean that atmospheric
trust litigation must be brought against every jurisdiction. More than likely, a few

8 Dolan v. City of Tigard, 512 U.S. 374, 391 (1994). Moreover, in the context of approving consent decrees
for treaty fishing rights, courts have emphasized that mathematical precision is not required and the
courts” approval is an “amalgam of delicate balancing, gross approximations and rough justice.” U.S.
v. Oregon, 913 F.2d 576, 580-81 (gth Cir. 1990).

% This does not necessarily prevent sovereigns from using cap-and-trade mechanisms to fulfill their
proportionate share of reduction.
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precedentssetting lawsuits that create a clear liability framework can spur necessary
action on the political level nationwide, without the need for massive litigation. A
press strategy can magnify the public impacts of atmospheric trust litigation long
before any judicial decision is rendered.

2. ENFORCING THE ATMOSPHERIC FIDUCIARY OBLIGATION

The trust framework presents two causes of action, available to different classes of
parties, to enforce the atmospheric fiduciary obligation. The first is an action by
citizen beneficiaries against their governmental trustees for failing to protect their
natural trust. It is well settled that beneficiaries may sue the trustee to protect their
property.” Citizens are positioned to bring trust actions against their cities, counties,
states, or the federal government.” The second is an action brought by one sovereign
trustee against another for failure to maintain common property. Co-tenants have a
right against other co-tenants for waste and for failing to pay necessary expenses.”
States may bring an action for waste against other states or the federal government.
Tribal sovereigns may also bring actions. Waste and breach of trust claims find
grounding within the same basic property framework.

As with any claim, a myriad of issues may bar recovery. Litigants must nav-
igate potential barriers such as standing, sovereign immunity, preemption, the
political question doctrine, ripeness, jurisdiction, and intervention. This chapter
does not discuss such hurdles, charting instead the broad terrain of atmospheric
trust litigation. It should be noted, however, that courts recognizing the enor-
mity of climate crisis and the crucial role of the judiciary may approach these
barriers with a leniency that is not characteristic of past decisions. At its core,
the unparalleled force of the public trust doctrine is its mandate to preserve
resources for future generations — and the role of the court in policing the legis-
lature and agencies in their management of trust assets. The substantive underpin-
ning of the doctrine thus creates powerful arguments in defense of many potential
barriers.”

See BOGERT, supra note 27, § 154 at 551 (“If the trustee is preparing to commit a breach of trust, the
beneficiary need not sit idly by and wait until damage has been done. He may sue in a court of equity
for an injunction against the wrongful act.”).

Marks v. Whitney, 491 P.2d 374, 381 (Cal. 1971) (private citizens have standing to sue under public

trust though a court may raise the issue on its own). Of course issues of sovereign immunity may arise

in such suits, and general Constitutional requirements of standing apply.

7 Willmon v. Koyer, 143 P. 694, 695 (Cal. 1914) (each co-tenant has a right to maintain an action against
co-tenants “to have refunded to him by the other his proportion of any expenditures made for the
benefit of common property.”); 63C Am. Jur. 2p PROPERTY § 31; Chosar Corp. v. Owens, 370 S.F.2d
305 (Va. 1988) (co-tenants who allowed mining without consent of all other co-tenants were liable
for waste); Anders v. Meredith, 1839 WL 525 (N.C. 1839); see also supra note 38 (discussing waste in
context of sovereign co-tenancy in migrating fishery).

73 While procedural issues are beyond the scope of this chapter, they are considered in Mary Christina

Wood, Courts as Guardians of the Global Trust (work in progress).
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2.1. Declaratory Relief

It is important to design a remedy with a view toward providing the macro relief
imperative to addressing the climate crisis. A declaratory judgment setting forth the
trust framework for atmospheric obligations will greatly advance society’s task of
clarifying the responsibilities of governments worldwide. Amid the present political
chaos surrounding climate change, such clarification may bring results reaching
far beyond the courtroom because it infuses citizens with the conceptual tools they
need to hold their respective governments accountable in quantifiable terms at all
jurisdictional levels. In that sense, a declaratory judgment could become a yardstick
for political action.

A declaratory judgment should clearly iterate the following principles: (1) all
governments have a fiduciary obligation, as trustees, to protect the atmosphere as
a commonly shared asset; (2) all governments bear liability for reducing carbon;
(3) the fiduciary obligation among industrialized nations and subjurisdictions is to:
(a) arrest the growth of emissions no later than 2010; (b) reduce carbon levels by
at least 4% each year; and (c) ultimately bring carbon levels down to 80% or more
below 2000 levels by 2050; (4) this fiduciary obligation is organic to government and
permits no orphan shares or partial orphan shares; (5) the fiduciary obligation is
enforceable by the citizen beneficiaries of the trust representing present and future
generations; and (6) the fiduciary obligation and the concomitant duty to prevent
waste are enforceable by co-tenant trustees.”

Declaratory relief should be accompanied by suitable injunctive relief that allows
courts to provide a remedy on a macro level without invading the province of the
political branches.” Courts have emphasized that the core purpose of the public trust
doctrine is to police the other branches of government in their disposition of public
assets.”® By drawing on traditional relief available against co-tenants and trustees for
misuse of property, courts may require carbon accountings and enforceable carbon
budgets as remedies for sovereign breach of the atmospheric fiduciary obligation
without reaching into the lawmaking purview of the other branches.

2.2. A Carbon Accounting

An accounting is a traditional remedy springing from the equitable powers of the
court in both the co-tenancy and trust contexts.”” It is a judicial process whereby

7+ However, a declaratory judgment should not be a “general admonition” but must be narrowly crafted
to define a duty according to “concrete facts presented by a particular dispute.” United States v.
Washington, 2007 U.S. Dist. LEXIS 61850, at *23 (W.D. Wash. 2007). Courts have rejected overly
broad declaratory judgments. See id.

75 Winberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982) (the basis for injunctive relief is a finding of
irreparable injury and the absence of an adequate legal remedy) (citations omitted).

7 See supra note 2.

77 See, e.g., Evans v. Little, 271 S.E. 2d 138, 141 (Ga. 1980) (co-tenancy); Koyer, 143 P. at 695 (“As an
incident to a cotenancy relationship, either cotenant has a right to demand of the other an accounting
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co-tenants or trustees must account for expenses and/or profits in connection with
the property.” The basic premise of an accounting in the co-tenancy context is
that each co-tenant is responsible for his share of the expenses and is due his
share of the profit from the property.” An accounting is the procedural method
by which this “fair share” principle is enforced by courts. In the trust context, an
accounting is the method by which beneficiaries may ensure proper management
of their property.”® Accordingly, courts have held that “any beneficiary, including
one who holds only a present interest in the remainder of a trust, is entitled to
petition the court for an accounting.” The scope of an accounting must include
“all items of information in which the beneficiary has a legitimate concern.”* In the
financial context, this means a statement “in clear and concise terms of the nature
and value of the corpus of the trust and the amount and location of any balance or
remainder.”*3

In the context of atmospheric trust litigation, an accounting would take the
form of quantifying carbon emissions and tracking their reduction over time.**
This form of accounting is an extrapolation from the traditional remedy in two
ways. First, it is applied against a sovereign trustee, not a private trustee. It is

as to rents and profits of the cotenancy, which of course, involves the right of one cotenant to have
refunded to him by the other his proportion of any expenditures made for the benefit of the common
property.”); Zuch v. Conn. Bank & Trust Co., 500 A.2d 565, 568 (Conn. App. 1985) (“As a general
matter of equity, the existence of a trust relationship is accompanied as a matter of course by the right
of the beneficiary to demand of the fiduciary a full and complete accounting at any proper time.”)
(citations omitted); Cobell v. Norton, 240 F.3d 1081 (D.C. Cir. 2001) (Cobell VI) (accounting against
federal government for mismanagement of Indian trust funds).

7 Evans, 271 S.E.2d at 141.

79 See, e.g., Garber v. Whittaker, 174 A. 34, 37 (Super. Ct. Del. 1934) (“T'enants in common of the legal

title to land are ordinarily entitled to the use, benefit and possession of such land, including their

just and proper shares of the rents and profits therefrom.”); Koyer, 143 P. at 695—96 (“The rule is that
when one tenant in common has paid a debt or obligation for the benefit of the joint property, or has
discharged a lien or assessment imposed upon it as a common burden, he is entitled as a matter or
right to have his co-tenant, who has received the benefit of it, refund to him his proportionate share
of the amount paid.”); see also WiLL1aM B. STOEBUCK & DALE A. WHITMAN, THE LAW OF PROPERTY

205 (3d ed. 2000) (where a cotenant derives income from a use of land that permanently reduces its

value the cotenant must account to the other cotenants); White v. Smyth, 214 S.W.2d 967, 978 (Tex.

1048) (“When it is claimed that a cotenant in possession of property has become liable to his cotenants

for profits accruing from his productive operations, the usual mode of settling the account is to charge

him with all his receipts and credit him with all his expenses, thereby ascertaining the net profits
available for distribution [among cotenants].”).

See Zuch, 500 A.2d at 567 (“The fiduciary relationship is in and of itself sufficient to form the basis

for the [accounting].”) (citations omitted); Faulkner v. Bost, 137 S.W. 3d 254, 259 (Tex. App. 2004)

(beneficiaries may file suit to compel a trustee to provide an accounting, citing Texas Property Code).

In re Estate of Ehlers, gu1 P.2d 1017, 1021 (Wash. App. 1996) (citing Nelsen v. Griffiths, 585 P.2d 840,

843 (Wash. App.1978)).

82 Zuch, 500 A.2d at 568.

8 1d.

84 On a broader level, NASA scientist Jim Hansen has suggested keeping an annual public scorecard of
measured changes of (1) fossil fuel COz emissions; (2) atmospheric COz2 amount; (3) human-made
climate forcing; and (4) global temperature. James E. Hansen, A Brighter Future, 52 CLIMATIC CHANGE
435, 438 (2002). The carbon accounting suggested herein would track all greenhouse gas emissions.

8o

8

9
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well established, however, that a sovereign defendant may be subject to an account-
ing for mismanagement of a trust. In the Indian law context, for example, the
federal government is currently subject to a multibillion-dollar accounting action
for its mismanagement of tribal trust funds.”> Second, a carbon accounting invokes
a tool developed in the financial context and extends it to the natural context.
Such a leap should be well within the imagination of judges. Modern natural
resource management increasingly imports concepts from the financial world.
Approaches recognizing “natural capital” and “environmental services” draw upon

8 Courts

financial constructs to organize human demands on a natural resource.
are also quite familiar with assigning monetary value to resources through the
process of awarding natural resource damages to governmental trustees.”” More-
over, courts have essentially engaged in natural “accountings” in the environ-
mental context before, without using the label. In determining rights to fish
runs shared between states and tribes, for example, courts have delved into the
quantitative aspects of beneficial use of a resource held in common by sovereign
co-tenants.”

In the climate context, the accounting consists of a judicially supervised periodic
quantification of the amount of greenhouse gas pollution emitted by the sovereign
defendant. Such pollution is an overriding factor affecting the productivity of the
atmospheric trust.” The accounting establishes the current carbon pollution emitted
on the particular jurisdictional level (local, state, or federal) so as to define a baseline
and then tracks progressive reduction over time. Modern modeling is capable of
quantifying a carbon footprint on virtually any scale, from individual to global.”
Much of the necessary data has been developed and is already accessible. The
U.S. Department of Energy, for example, has released overall carbon emissions of

91

all fifty states and will continue the reporting on an annual basis.”" Several cities,

8s
6

See Cobell v. Kempthorne, 455 F.3d 317, 31921 (D.C. Cir. 2006) (describing background of litigation).

See generally PawL HAWKEN, AMORY LovINs & L. HUNTER LoviNs, NATURAL CAPITALISM: CREATING

THE NEXT INDUSTRIAL REVOLUTION (1999); PETER BARNES, CAPITALISM 3.0 (Barrett-Koehler 2006);

Costanza et al., The Value of the World’s Ecosystem Services and Natural Capital, NATURE 387, 253

(May 15, 1997).

See generally Coeur D’Alene Tribe v. Asarco, Inc., 280 F. Supp. 2d 1094 (D. Idaho 2003).

88 See generally Wood, The Tribal Property Right to Wildlife Capital (Part 1), supra note 31, at 16.

89 See Torres, supra note 11, at 547 (calling for accounting).

9° U.S. Environmental Protection Agency, Personal Emissions Calculator, available at http://www.epa.
gov/climatechange/emissions/ind_calculator.html (last visited Sept. 18, 2007) (allows individuals to
calculate their emissions); The Climate Registry, available at http://www.theclimateregistry.org/
index.html (last visited Sept. 18, 2007) (tracks emissions from private industry); Borenstein, supra
note 64 (chart with all state emissions in million metric tons); Australian Government, National
Carbon Accounting System, available at http:/iwww.greenhouse.gov.au/ncas/background.html (last
visited Sept. 18, 2007) (describing National Carbon Accounting System for Australia); UNFCCC,
Counting Emissions and Removals: Greenhouse Gas Inventories Under the UNFCCC, available at
http:/funfccc.int/resource/docs/publications/counting.pdf (last visited June 16, 2008).

9" See Borenstein, supra note 64. Raw data for state carbon dioxide emissions is available from the

Energy Information Administration, Energy Emissions Data & Environmental Analysis of Energy

Data, available at http:/www.eia.doe.gov/environment.html (last visited June 16, 2008).
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such as Seattle, Washington, have already quantified their carbon footprint.”* A new
carbon registry has formed to account for releases from private sources as well.%3
While inevitably there will be areas of dispute regarding some emissions sources,
particularly mobile sources, the methodology for measuring jurisdictional carbon
footprints will continue to be refined as professional standards emerge in the field
of carbon accounting.%+

Carbon accounting allows co-tenants and beneficiaries of the trust to evaluate
government’s measures to protect the atmospheric trust. The accounting would
determine jurisdictional compliance with the Target for U.S. Emissions Reductions,
which, as explained previously, is the quantitative standard of government’s fiduciary
obligation. A court must maintain ongoing jurisdiction over the case to receive
periodic progress reports, a common procedure in accounting cases. Accountings
for trust management are often performed on a regular basis, such as quarterly,
biannually, or annually, and contain an inventory of the trust fund at the end of
the accounting period.”> The narrow window of time remaining before climate
thresholds are crossed seemingly justifies carbon accounting reports every quarter.

2.3. Nested Jurisdictions

Unprecedented as it may seem, atmospheric trust litigation may call forth municipal
judges, state court judges, and federal judges to enforce the fiduciary obligation
against various levels of government. This is because, for greenhouse gas reductions
to truly add up to the “carbon math” in time, each jurisdiction must be accountable
for reducing carbon. The unavailability of judicial relief at any jurisdictional level
risks orphan shares at that level. Accordingly, the atmospheric trust obligation must
be viewed as a general mandate capable of multilevel jurisdictional enforcement.
This in turn presents a need for coordination among various courts. Cross-judicial
coordination is a familiar challenge for many judges. Complex class action cases,
such as those involving asbestos and tobacco claims, have often involved more
than one court. Water appropriation cases also frequently involve simultaneous
proceedings at both the state and federal level. The dynamic nature of environmental
resources typically creates a need for transjurisdictional judicial coordination.

92 City of Seattle, Climate Action Plan, http://www.seattle.gov/climate/carbonfootprinthtm (last vis-
ited June 16, 2008); City of Seattle, Our Carbon Footprint, available at http:/fwww.seattle.gov/
climate/PDF/Our_Carbon_Footprint.pdf (“Any serious initiative to reduce global warming pollution
must begin with a very challenging first step: A greenhouse gas emissions inventory that establishes
the baseline against which progress will be measured, and identifies the major sources of pollution
that will be the focus of the program.”).

93 The Climate Registry, supra note go.

94 Australia, for example, has developed a carbon accounting system with uniform standards. Australian
Government, National Carbon Accounting System, supra note go.

95 See, e.g., Fraser v. Se. First Bank of Jacksonville, 417 So.2d 707, 708 (Fla. App. 1982) (citing Florida
statutes); Cobell v. Norton, 240 F.3d 1081, 1086 (D.C. Cir. 2001) (Cobell VI) (quarterly reports in
Indian trust litigation against the federal government).
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Coordination in atmospheric trust litigation is made possible using the “nested
jurisdiction” concept. Greenhouse gas reductions achieved on a subjurisdictional
level (i.e., cities and counties) are readily and easily attributable to the umbrella
jurisdiction (the state). For the same reason, reductions at the subnational (state)
level are easily accounted for at the federal level. Through open accounting pro-
cesses, carbon reduction can simultaneously be attributed to the most immediate
jurisdictional level as well as the broadest jurisdictional level.

Courts can facilitate the process by posting accounting results on the website
that houses litigation documents.”® In this way, carbon accountants nationwide
can quickly obtain information and incorporate it into ongoing analysis for any
jurisdiction of concern. For example, as carbon reduction takes place as a result
of a suit against the city of Phoenix, such reduction may be accounted for in any
suit against the state of Arizona. The judicial process would be greatly streamlined
by uniform reporting schedules as well as accounting templates and processes.
Like any emerging field, atmospheric trust litigation would benefit from procedural
uniformity among various courts and advisers to the court.””

2.4. An Enforceable Carbon Budget and Recovery Plan

While an accounting remedy provides the means whereby a beneficiary or co-
tenant can measure the performance of a governmental trustee, additional injunc-
tive relief is necessary to enforce the sovereign duty to restore the natural trust
where it has been damaged. At a very simple level, the fiduciary obligation to
reduce carbon pollution can be carried out through a “budget” for carbon reduc-
tion over time that sets forth quantifiable mileposts. The jurisdiction must also
develop an asset recovery plan containing measures calibrated to bring about such re-
duction.”

Seattle, Washington, has undertaken an initiative that provides an example of a
template for such action. Under the leadership of Mayor Greg Nickels, the city set
a goal for reducing its greenhouse gas emissions to 7% below 1990 levels by 2012.9

95 Many courts post documents related to current cases online through a case management and elec-

tronic filing system. See, e.g., U.S. District Court for the Eastern District of California, CM/ECF,

http://www.caed.uscourts.gov/caed/StaticOther/page_1581.htm (last visited June 16, 2008); U.S. Dis-
trict Court for the District of Columbia, Electronic Case Filing, http:/Avww.dcd.uscourts.gov/ecf.html

(last visited June 16, 2008).

97 To that end, it is imperative that carbon professionals develop a uniform protocol for measuring
the carbon footprint at each jurisdictional level. Such protocol must address, for example, attribut-
ing mobile sources and origins of electricity consumption. The lack of such protocol should not
deter courts in enforcing the carbon fiduciary obligation. Litigation will most certainly create a
demand for professional assistance that will rapidly be met by a cadre of professional carbon acco-
untants.

98 Proposed British legislation provides an example of a “carbon budget.” Britain Proposes Bold Environ-
mental Legislation that Could Pave Way for Post-Kyoto Pact, INT’L HERALD TRIB. Mar. 13, 2007, avail-
able at http:/www.iht.com/articles/ap/2007/03/13/europe/EU-GEN-Britain-Climate-Change.php.

99 City of Seattle, Our Carbon Footprint, supra note gz.
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This goal requires reducing current emissions by 680,000 metric tons a year.”” The
city then created a plan that divided the overall emissions into sectors such as city
lighting, coal, heating, cars and trucks, airports, maritime, and other.”” The plan
sets forth specific action items designed to reduce carbon from the various sectors.'*
Courts can require governmental trustees at any jurisdictional level to establish
a budget and asset recovery plan calibrated to the uniform fiduciary standard set
forth in the Target for U.S. Emissions Reductions. The contemplated injunctive
relief does not invade the prerogatives of the other branches because it does not
dictate to the trustee how to accomplish the carbon reduction. It simply spurs action
where the political branches neglect to carry out their fiduciary responsibility. Cities,
counties, and states have wide latitude in devising plans that are tailored to the unique
circumstances of their jurisdiction. Periodic reports provided to the court through
the accounting process inform the court and the beneficiaries whether the trustee
is making adequate progress in accordance with the budget and plan.'” In this
respect, the trust remedy may strike the ideal balance between necessarily potent,
macro judicial enforcement and traditional deference to the political branches.
While some judges may be overwhelmed by the novel and all-encompassing
context of carbon reduction, it is important to bear in mind that the envisioned
judicial role is much the same as in other natural resource contexts where courts
enforce management and/or recovery of diminished natural assets. In the treaty
fishing wars of the late 1960s and 1970s, the district courts of Oregon and Washington
became, for a time, “fishmasters,” tasking themselves with detailed supervision of
tribal and state salmon harvests.' The courts created a consent decree structure
whereby the states and tribes developed a judicially supervised and enforceable

105

plan for future harvest of the salmon.'>> More recently, in the ESA lawsuits over

the imperiled Columbia River salmon, the federal district court of Oregon has
assumed a rigorous role overseeing the development of a fish recovery plan pursuant
to a process of multisovereign consultation structured by the court.®® Courts have
supervised broad plans to address exclusionary zoning'®” and racial desegregation.

190 City of Seattle, A Climate of Change: Meeting the Kyoto Challenge, Climate Action Plan Highlights
(Sept. 2000), available at http://www.seattle.gov/climate/docs/SeaCAP_summary.pdf (last visited June
16, 2008).

101 Id

192 Action items include converting city governmental fleets to more efficient cars, creating bicycle paths,

imposing parking taxes, creating residential electrical efficiency programs, and other measures. See

id.

193 As carbon reduction measures come “on line,” progress may be quantified in the accounting process.

%4 See Puget Sound Gillnetters Ass'n v. U.S. Dist. Court, 573 F. 2d 1123, 1133 (gth Cir. 1978); United
States v. Washington, 520 F.2d 685, 686, 693 (gth Cir. 1975); see also Mary Christina Wood, Restoring
the Abundant Trust: Tribal Litigation in Pacific Northwest Salmon Recovery, 36 ENVTL. L. REP. 10,163,
10,176-77 (2000).

195 For discussion, see Mary Christina Wood, Reclaiming the Natural Rivers: The Endangered Species
Act Applied to Endangered River Ecosystems, 40 ARIZ. L. REV. 197, 233 (1998).

196 See Wood, Restoring the Abundant Trust, supra note 104, at 10, 175-76.

'°7 In Southern Burlington County, NAACP v. Township of Mount Laurel, 336 A.2d 713 (N.J. 1975)
(Mt. Laurel I), the New Jersey Supreme Court found that housing, along with food, is one of the
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While courts must be cognizant of appropriate judicial boundaries in structuring
relief for trust violations,'” they seemingly have wide latitude in requiring sovereigns
to develop enforceable plans for proper trust management.'®

2.5. Backstops through Injunctive Relief

Enforcing the carbon reduction budget and plan presents a challenge for the courts.
On one hand, it is clear that enforcement is necessary, because the political branches
may lack the will to institute the measures necessary to carry out their fiduciary
obligation. On the other hand, a carbon reduction plan is likely to contain a set of
measures beyond the power of courts to enforce — measures such as carbon taxes,
infrastructure projects, and transfer of public investment. In structuring enforcement
mechanisms, courts must walk a fine line between affording meaningful relief and
overstepping their role. It is unlikely that carbon reduction plans may be enforced
in their entirety down to the last detail.

Nevertheless, courts have it well within their power to force carbon reduction
through discrete injunctive measures tailored toward obvious carbon sources. An
injunction may contain “backstops” that consist of measures that the court will man-
date if the budget is not carried out. The broad realm of environmental and land
use litigation provides precedent for measures that may serve as effective backstops.
Such measures might include, for example, injunctions prohibiting new coal-fired

110

plants"® and injunctions against large-scale logging, recreational vehicle use on pub-

lic lands, airport expansions, sewer hookups, issuance of air pollution permits, and

“most basic human needs” and interpreted affordable housing as a right implicitly guaranteed by
the State’s constitution. The Court held that towns must bear their “fair share” of providing housing
needed on a regional level and ordered a town to amend its zoning law to fulfill its fair share, noting,
“T'he municipality should first have full opportunity to itself act without judicial supervision.” Id. at
734. However, a second challenge was brought after the town failed to provide adequate housing, and
the Court devised a detailed remedy structure that included ordering affirmative remedies involving
government subsidies, incentive zoning, mandatory set-asides and other measures. S. Burlington
County, NAACP v. Township of Mount Laurel, 456 A.2d 390 (N.]. 1983) (Mt. Laurel II); see discussion
in JosePH WILLIAM SINGER, PROPERTY Law: RULES, POLICIES, AND PRACTICES 908 (4th ed. 2000).
The Court authorized the appointment of special masters to rewrite the zoning ordinances to provide
constitutionally sufficient housing. Id. (discussing remedy aspects of the case). The Court also provided
for the appointment of regional trial judges to handle all zoning cases in order to generate consistent
definitions of regions and to “determine in an orderly way each community’s fair share of the regional
housing need.” Id. The Mt. Laurel II case seems particularly helpful to the global warming context,
where courts must allocate a fair share of carbon reduction liability on a regional basis and devise
innovative approaches to enforcing that share.

198 See Cobell v. Kempthorne, 455 I.3d 317, 330-31 (D.C. Cir. 2006) (reviewing reversals of district court
remedies in an Indian trust accounting case).

199 Cobell v. Norton, 283 F. Supp. 2d 66 (D. D.C. 2003), rev’'d on other grounds, 392 F.3d 469 (D.C. Cir.
2004).

" The world’s preeminent climate scientists are clear that climate stability cannot be achieved if
humanity uses the remaining coal reserves. James Hansen et al., Climate Change and Trace Gases,
PuiL. Trans. RovaL Soc’y A, 1925, 1939 (2007), available at http://www.planetwork.net/climate/
Hansenzo07.pdf (last visited June 16, 2008) (“Given the estimated size of fossil fuel reservoirs, the
chief implication is that we, humanity, cannot release to the atmosphere all, or even most, fossil fuel



122 Mary Christina Wood

a myriad of other activities.”" While most of the precedent for such injunctions is
grounded in claims brought under statutory law, the relief awarded is typically not
statutorily mandated but rather devised by a court to afford a meaningful remedy. It
is within the traditional province of courts of equity to devise relief to remedy the

112

harm."* Of course, the ultimate enforcement mechanism is to hold government offi-

cials personally in contempt of court for failure to carry out court-ordered fiduciary
duties."3

2.6. Collateral Benefits of Atmospheric Trust Litigation

Statutory avenues of litigation offer the advantage of detailed frameworks and helpful
precedent. Atmospheric trust litigation carries the risk of any novel strategy. Professor
David Hunter, however, emphasizes the “awareness-building” and other positive
impacts of climate litigation apart from court victories.”* Atmospheric trust litigation
provides two substantial collateral benefits missing from other strategies.

CO2. To do so would guarantee dramatic climate change, yielding a different planet than the one on
which civilization developed and for which extensive physical infrastructure has been built.”); James
Hansen, Dangerous Human-Made Interference with Climate, Testimony Before Select Committee
on Energy Independence and Global Warming, U.S. House of Representatives 18 (Apr. 26, 2007),
available at http://www.columbia.edu/~jehi/testimony_z6aprilzoo7.pdf (last visited June 16, 2008)
(“Thus the most critical action for saving the planet at this time, I believe, is to prevent construction
of additional coal-fired power plants without COz2 capture capability.”).
See, e.g., United States v. Metro. Dist. Comm’n, 757 F. Supp. 121, 128—29 (D. Mass 1991), aff 'd, 930
F.2d 132 (1st Cir. 1991) (moratorium against sewer hookup); Jeffery J. Matthews, Clean Water Act
Citizen Suit Requests for Municipal Moratoria: Anatomy of a Sewer Hookup Moratorium Law Suit, 14
J. EnvrL. L. & LITIG. 25 (1999) (discussing injunctions imposing moratoria against sewer hookups);
Am. Motorcyclist Ass'n v. Watt, 543 F. Supp. 789, 798 (C.D. Cal. 1982) (enjoining off-road vehicle
use because agency plan did not comply with the statute); Pac. Rivers Council v. Thomas, 30 F.3d
1050 (gth Cir. 1994) (enjoining the U.S. Forest Service from proceeding with projects under land
resource management plans prior to ESA consultation); Lane County Audubon Soc’y v. Jamison,
958 F.2d 290, 294 (gth Cir. 1992) (enjoining the BLM from new timber sales until ESA consultation
was completed); Thomas v. Peterson, 753 F.2d 754 (gth Cir. 1975) (enjoining construction of road
until agency prepared biological assessment); Or. Nat. Desert Ass'n v. Singleton, 75 F. Supp. 2d 1139
(permanently enjoining grazing in all “areas of concern”).
See Alaska Ctr. for the Env’tv. Browner, 20 F.3d 981, 986 (gth Cir. 1994) (“The district court has broad
latitude in fashioning equitable relief when necessary to remedy an established wrong.”); Weinberger
v. Romero-Barcelo, 456 U.S. 305, 311 (1982) (“The essence of equity jurisdiction has been the power of
the [Court] to do equity and to mould each decree to the necessities of the particular case. Flexibility
rather than rigidity has distinguished it.”).
One district court recently threatened U.S. Agriculture Undersecretary Mark Rey with contempt
of court and jail time for the agency’s “systematic disregard of the rule of law.” The agency
failed to conduct environmental analysis required by statute in connection with the use of fire
retardant that kills fish. See Matt Gouras, Judge: Ag Undersecretary Avoids Jail Time, AssocCia-
TED PRESs, Feb. 28, 2008, available at http://hosted.ap.org/dynamic/stories/B/BUSH_OFFICIAL_
CONTEMPT?SITE=AP&SECTION=HOME&TEMPLATE=DEFAULT&CTIME=2008-02-
28-00-41-37.
"4 David Hunter, The Implications of Climate Change Litigation for International Environmental Law-
Making, in ADJUDICATING CLIMATE CHANGE: STATE, NATIONAL, AND INTERNATIONAL APPROACHES 1
(William C. G. Burns & Hari M. Osofsky eds., 2009).
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First, as a macro strategy, trust litigation speaks directly to government’s obligation
to address climate crisis — in quantitative terms applicable to any jurisdictional level.
So far, government’s approach to climate crisis has been perceived as a matter of
political discretion, not obligation.”> The trust approach applies a logical, obligatory
framework to a situation dangerously devoid of any standards for government behav-
ior. Through the mere act of “preparing, announcing, filing, advocating and forcing
a response,”'® trust litigants will be positioned to change the public’s expectation of
government on all levels. Statutory claims, by contrast, fail to address government’s
full obligation in the face of climate crisis. Such claims are geared toward isolated
instances of government action, such as approvals of air permits or programs, or
listing decisions under the ESA. While valuable in many other ways and worthy of
pursuit, they nevertheless embrace an approach of incremental change rather than
the rapid overhaul necessary to combat climate change.

Second, atmospheric trust litigation harnesses strength from the economic, moral,
and political realms. Perhaps the most dangerous aspect of global warming is that
there is no overarching paradigm to turn governmental, economic, or individual
choices away from the business-as-usual approach that has led the world to the
threshold of climate catastrophe. In order to accomplish the massive shift that soci-
ety must make in the short time frame remaining, there needs to be an encompassing
moral, political, spiritual, economic, and legal framework that draws from a com-
mon wellspring of human thought and experience. From this perspective, the major
drawback of most statutory legal claims is that they are often divorced from any uni-
fying framework that reaches across other realms. Claims brought under the ESA,
CAA, and various other statutes are mired in complexity and beyond the under-
standing of most citizens. Such claims do not serve as good vehicles for expression
of values and do not speak to the experience of citizens in the nonlegal realm. They
therefore often lack much-needed fortification on economic or moral grounds.

Trust litigation, by contrast, draws on fundamental principles that are increas-
ingly invoked by today’s visionaries. In economic terms, the trust dovetails with
principles of natural capitalism, which leading thinkers present as a paradigm of
business and industrial reform."” These principles urge business to structure opera-
tions using the Farth’s interest, not its capital. Emphasis on renewable energy is an
example of this approach. On a moral level, trust principles reflect an ethic toward
children and underscore the strong urge of human beings to pass estates along to
future generations."® The atmosphere is an endowment to which future generations

5 See Mary Christina Wood, Government’s Atmospheric Trust Responsibility, 22 J. ENvTL. L. & LiTIG.
369, 374 (2008).

16 Hunter, supra note 114, at 1.

"7 See NATURAL CAPITALISM, supra note 86.

18 Addressing climate crisis has been presented by civic and religious leaders as a moral obligation
toward future generations. See AL GORE, Introduction, in AN INCONVENIENT TRUTH: THE PLANETARY
EMERGENCY OF GLOBAL WARMING AND WHAT WE Can Do ABour It (Rodale Books 2006); Al Gore,
Op-Ed., Moving Beyond Kyoto, N.Y. T1MES, July 1, 2007, available at http://www.nytimes.com/2007/
o7/o1/opinion/oigore.html?ex=1341115200&en=beob465c91dbcaat&ei=5124&partner=permalink&
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have a legitimate moral claim, and failure to safeguard it amounts to generational
theft. Moreover, on the political level, by defining the atmosphere as common
property, the trust positions all nations of the world in a logical relationship toward
each other and toward Nature." The trust framework defines respective sovereign
obligations in quantifiable, straightforward terms.”* Once presented in U.S. courts,
citizen litigants of other countries may invoke the trust concept. India, for exam-
ple, already has a robust public trust doctrine that citizens there can draw upon to
establish atmospheric trust responsibility.””" In short, by defining the trust paradigm
of sovereign obligation in a litigation venue, courts may play a tremendous role in
harnessing the collective momentum from various other realms in which a paradigm
shift is necessary and already taking place.

3. CONCLUSION

Atmospheric trust litigation challenges lawyers and judges to take fundamental
principles of public trust law and apply them in coherent fashion to a new and
urgent context so as to arrive at a uniform, quantifiable measure of governmental
responsibility to reduce carbon. The task is made easier by the fact that these
principles are logical, compelling, and seemingly applicable to all governments.
However, judges have become so accustomed to issuing rulings within the detailed
confines of statutory law that many may have lost the imagination to construct

exprod=permalink (“Our children have a right to hold us to a higher standard when their future —
indeed, the future of all human civilization — is hanging in the balance.”); Colin Woodard,
In Greenland, An Interfaith Rally for Climate Change, CHRISTIAN Scl. MONITOR, Sept. 12,
2007, available at http://www.csmonitor.com/2007/0912/pobsor-woeu. html?page=1 (Shiite, Buddhist,
Hindu, Jewish, Christian, and Shinto leaders join in commitment at Greenland interfaith climate
rally to leave the planet “in all its wisdom and beauty to the generations to come.”). The legal
arguments setting forth an obligation to future generations have been compiled and analyzed in
Burns Weston, Climate Change and Intergenerational Justice: Foundational Reflections, 9 VT. ].
ENVTL. L. (2008).

19 See Ved P. Nanda & William K. Ris, Jr., The Public Trust Doctrine: A Viable Approach to International
Environmental Protection, 5 EcoLocy L.Q. 291, 306 (1976) (inventorying trust concepts in other
countries and concluding, “The principles of public trust are such that they can be understood and
embraced by most countries of the world.”); Sand, supra note 21, at 57—58 (suggesting trust principles
as framework for international law, stating, “[A] transfer of the public trust concept from the national to
the global level is conceivable, feasible, and tolerable. . . . The essence of transnational environmental
trusteeship . . . is the democratic accountability of states for their management of trust resources in the
interest of the beneficiaries — the world’s ‘peoples’. . . . 7) (emphasis in original).

Absent such quantification, nations are settling for inadequate measures. See Reuters, G8 Agree-

ment on Climate Change a ‘Disgrace’ — Al Gore, June 14, 2007, available at http://www.alertnet.

org/thenews/newsdesk/L14317004.htm (last visited June 16, 2008) (G8 leaders agreeing only to “sub-
stantial” reduction in greenhouse gases and failing to adopt concrete numerical commitments).

' M.C. Mehta v. Kamal Nath, 1 SCC 388 (India 1997); Karnataka Indus. Areas Dev’t Bd. v. C. Ken-
chappa, AIRSCW 2546 (India 2006); T.N. Godavaman Thirumalpad v. Union of India, WP 202 1995,
CDJ 2005 SC 713 (India 2005); Perumatty Grama Panchayat v. State of Kerala, 2004 (1) KLT 731
(India 2003). For discussion of India’s public trust doctrine, see Deepa Badrinarayana, The Emerging
Constitutional Challenge of Climate Change: India in Perspective, 19 ForRpHAM ENVTL. L.]. 1, n. 137

(2009).
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meaningful remedies under traditional common law. At a time in history when
thinkers across the world are calling for new, innovative technologies and practices to
address climate crisis, lawyers should pioneer promising, if untested, legal constructs
to address carbon loading of the atmosphere. If one thing is clear, it is that the
body of statutory environmental law is a product of an altogether different era,
formulated to respond to circumstances far less urgent, less dangerous, and less
encompassing than those now Confronting society. The environmental statutes were
not crafted to address a planetary emergency.”” The trust claim defines a binding
fiduciary obligation organic to all levels of government — one that is calibrated
mathematically to scientific understanding. In that way, it is perhaps the only claim
that speaks directly to the sovereign’s duty at this pivotal time in the history of human
civilization.

22 CLiMATE CODE RED, supra note 57, at 63-66.
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The Intersection of Scale, Science, and Law
in Massachusetts v. EPA

Hari M. Osofsky*

INTRODUCTION

Justice Scalia: ButI always thought an air pollutant was something different from
a stratospheric pollutant, and your claim here is not that the pollution of what
we normally call “air” is endangering health. .. .[Y]our assertion is that after
the pollution leaves the air and goes up into the stratosphere it is contributing
to global warming.

Mr. Milkey: Respectfully, Your Honor, it is not the stratosphere. It's the tropo-
sphere.

Justice Scalia: Troposphere, whatever. I told you before I'm not a scientist.
(Laughter).

Justice Scalia: That’s why I don’t want to deal with global warming, to tell you
the truth.’

The above exchange occurred between Justice Scalia and James Milkey, Assistant
Attorney General of Massachusetts, during the oral argument in Massachusetts v.

EPA,? the first case heard by the U.S. Supreme Court on governmental regulation

of greenhouse gas emissions. It not only illustrates the complexities of judicial

* Associate Professor, Washington and Lee University School of Law; B.A., ].D., Yale University.

The author can be contacted through osofskyh@wlu.edu. This chapter is an edited version of an
identically titled symposium piece published in Volume g of the Oregon Review of International Law.
A truncated version of this piece, based on my remarks at the ASIL conference, was published in the
ASIL Proceedings of the 101st Annual Meeting. The initial version of this chapter was prepared for
Bart Bartlein’s course Climatological Aspects of Global Change, and I am very grateful to him for
his many insights on climate science, which have fundamentally shaped my analysis. The piece also
benefited from feedback during the Oregon Review of International Law Symposium, as well as from its
presentation at the 2007 American Society of International Law (ASIL) Annual Meeting. In addition,
Wil Burns, Holly Doremus, Alexander Murphy, and Eve Vogel provided very helpful comments that
greatly improved the piece. I would like to thank my research assistants — Will Cooksey, Michelle
Platt, and Jeff Richards — for their helpful work in exploring the initial impacts of Massachusetts v.
EPA, as well as Stefanie Herrington for her meticulous review of drafts. As always, the piece would not
have been possible without the loving support of Joshua, Oz, and the newly arrived Scarlet Gitelson.
Transcript of Oral Argument at 22-23, Massachusetts v. EPA, 549 U.S. 497 (2007) (No. 05-1120), 2006
WL 3431932 at 22-23.

2 Massachusetts v. EPA, 549 U.S. 497 (2007).
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engagement with the science of global warming but also provides a window into one
of the greatest obstacles to effective regulatory approaches to the problem of climate
change, which the Obama administration must grapple with as it embarks upon
its ambitious climate and energy initiatives. Namely, greenhouse gas emissions and
their impacts are foundationally multiscalar; they range from the most individual to
global levels.

Referencing climate change as a multiscalar problem, however, only serves as a
starting point for further discussion. “Scale” is a complex and contested concept in
both the geography and the ecology literatures. Geographers have defined it as (1)
“a nested hierarchy of bounded spaces of differing size”; (2) “the level of geograph-
ical resolution at which a given phenomenon is thought of, acted on or studied”;
(3) “the geographical organizer and expression of collective social action”; and
(4) “the geographical resolution of contradictory processes of competition and
cooperation.” Ecologists supplement this understanding with additional concepts.
They define scale as being composed of grain (“the finest level of spatial or temporal
resolution available within a given data set”) and extent (“the size of the study area
or the duration of the study”).*

This chapter analyzes the interaction of scale (in its many guises), science, and law
in the Supreme Court briefs, oral argument, opinion, and dissents in Massachusetts
v. EPA as a window into the complex dynamics at play in climate change litigation.
Its focus is not on the complexities of implementing the decision, another important
topic beyond the scope of this chapter, but rather on what can be learned from the
interactions that took place in this lawsuit. Formally, the case primarily occurs at a
national level; the parties dispute the interpretation of federal law in an action that
was heard by federal courts at every level. It is precisely this apparently “national”
character of the case, however, that makes it a good example of the multiscalar
dynamics of international decision making. Despite the formal federal level of
this case, both its actors and its arguments have subnational and supranational
dimensions that are deeply intertwined with the science of climate change.

Section 1 draws from Holly Doremus’s work on the use of science as a tool
in, and an obstacle to, regulatory approaches and from Nathan Sayre’s analysis of
the concept of scale to consider the particular challenges posed by the multiscalar
context of climate change. The section intertwines their theories to argue that both
sides in Massachusetts v. EPA use scientific uncertainty together with the scale of the
problem to forward their version of appropriate regulation. Section 2 then supports
this argument through a detailed analysis of the interaction of scale, science, and law
in the briefs and opinions. Section 3 examines the implications of that interaction
for how this case should be fit into a model of international legal decision making

3 NEIL BRENNER, NEW STATE SPACES: URBAN (GOVERNANCE AND THE RESCALING OF STATEHOOD g
(2004) (internal quotations omitted).

4 Nathan F. Sayre, Ecological and Geographical Scale: Parallels and Potential for Integration, 29
PrOGRESs HUM. GEOGRAPHY 276, 281 (2005).
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with respect to climate change. The chapter concludes with broader reflections on
strategies for improving the way in which courts engage the scale-science confluence.

1. THE SCALE-SCIENCE INTERSECTION AS AN
ARGUMENTATIVE TOOL

This section interweaves the work of two California-based academics: Holly Dore-
mus, a law professor whose scholarship explores the way in which science is used
in natural resource regulation,> and Nathan F. Sayre, a geographer whose recent
scholarship has compared the analysis of scale in geography and ecology literatures.”
This section summarizes each of their approaches and then interweaves them in the
context of Massachusetts v. EPA.

1.1. Defensive Uses of Scientific Uncertainty

Holly Doremus’s article Science Plays Defense: Natural Resource Management in the
Bush Administration explains that the biggest difficulty regarding science and politics
in natural resources management is not the politicization of science, but rather the
scientizing of politics. Both conservationists and those who seek to block regulation
can use science as a tool. Doremus notes: “T'he combination of actual uncertainty
and public expectations of certainty makes the rhetoric of science equally available
to the regulatory offense and defense.”” She traces offensive and defensive uses of
science and then explores four main ways in which the Bush administration used
science defensively: high burden of proof, value choices in the face of ambiguity,

5 See Holly Doremus, Science Plays Defense: Natural Resource Management in the Bush Administration,
32 Ecorocy L.Q. 249 (2005) [hereinafter Science Plays Defense]; Holly Doremus & A. Dan Tarlock,
Science, Judgment, and Controversy in Natural Resource Regulation, 26 Pus. LAND & RESOURCES
L. REv. 1 (2005); Holly Doremus, The Purposes, Effects, and Future of the Endangered Species Act’s
Best Available Science Mandate, 34 ENvTL. L. 397 (2004); Holly Doremus, Listing Decisions under
the Endangered Species Act: Why Better Science Isn’t Always Better Policy, 75 WasH. U. L.Q. 1029
(1997). For additional analyses of the intersection between law and science in public policymaking,
see ADAPTIVE GOVERNANCE: INTEGRATING SCIENCE, PoLricy, AND DEcisioN MAKING (Ronald D.
Brunner et al. eds., 2005); RESCUING SCIENCE FROM PoOLITICS: REGULATION AND THE DISTORTION OF
ScienTIFic RESEARCH (Wendy Wagner & Rena Steinzor eds., 2006); Donald T. Hornstein, Accounting
for Science: The Independence of Public Research in the New, Subterranean Administrative Law, 66
Law & CoNTEMP. PROBS. 227 (2003).

See Sayre, supra note 4. A substantial geography literature engages these questions of scale and
science. See, e.g., Louis Lebel, Po Garden & Masao Imamura, The Politics of Scale, Position, and
Place in the Governance of Water Resources in the Mekong Region, 10 EcoLocy & Soc’y 18 (2005);
James McCarthy, Scale, Sovereignty, and Strategy in Environmental Governance, 37(4) ANTIPODE 731
(2005); Erik Swyngedouw, Scaled Geographies: Nature, Place, and the Politics of Scale, in SCALE AND
GEOGRAPHIC INQUIRY: NATURE, SOCIETY, AND METHOD 129 (Eric Shepard & Robert B. McMaster
eds., 2004). An extensive review of that literature is beyond the scope of this brief chapter, though I
plan to address it in more depth in future work. I choose to focus on Nathan Sayre’s approach here,
however, because of the particular way in which he interweaves ecological and scalar issues.

7 Doremus, Science Plays Defense, supra note s, at 258.
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resolution of scientific certainty issues at the agency level, and limits to information
gathering.”

These offensive and defensive strategies around science are apparent in the debates
over climate change regulation in the United States. In fact, Doremus even quotes
a memorandum from communication professional Frank Luntz on the topic to
illustrate the defensive approach:

The most important principle in any discussion of global warming is your commit-
ment to sound science. Americans unanimously believe all environmental rules
and regulations should be based on sound science and common sense. Similarly,
our confidence in the ability of science and technology to solve our nation’s ills is
second to none. Both perceptions will work in your favor if properly cultivated.”

If Luntz is correct, a reinforcement of current scientific uncertainty and of the
importance of waiting for future technological and scientific developments can
serve as a powerful tool in blocking more stringent regulation of greenhouse gas
emissions.

Moreover, as Doremus has explained, in judicial decision making, the framing

10

of science is often outcome determinative.”” The climate change context is no
exception. The regulatory debates at the core of the arguments in Massachusetts v.
EPA, discussed in detail in Section 2, exemplify the offensive and defensive uses of

science that she has highlighted.

1.2. Debates over Scale

The arguments over science in Massachusetts v. EPA, however, consistently have
a particular geographic dimension to them: scale. Both the geography and the
ecology literatures, which engage scientific issues very much interconnected with
climate change, have their own distinct discourses about scale. Sayre’s recent article,
Ecological and Geographical Scale: Parallels and Potential for Integration, attempts
to interweave the two debates. He explains:

In both ecology and human geography, the adequacy of research atany single scale is
clearly in question, but the concept of scale itself remains unclear. Most participants
in the debates acknowledge the need for studies that span multiple scales, and most
conceive of different scales as being organized in some sort of hierarchical fashion.
Within human geography, recent contributions have established several further
points of general agreement: that scale is socially constructed and thus historically
contingent, that it is politically contested, and that it is centrally important to
understanding a variety of political, sociocultural, economic and environmental

8 Id. at 266—95.

9 Id. at 255 (quoting Luntz Research Companies, Straight Talk, The Environment: A Cleaner, Safer,
Healthier America 138, available at http://www.luntzspeak.com/graphics/LuntzResearch.Memo.pdf
(last visited June 16, 2008)).

1 Doremus, Science Plays Defense, supra note s.
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phenomenon. The debate has foundered on basic conceptual and methodological
questions, however. What exactly is scale? How should researchers theorize and
use it?"

He goes on to argue that human geographers should draw three primary lessons
from the ecologists” work on scale: that it is critical to distinguish between scale and
level,” that rescaling processes are about “shift[ing] the level at which some process
occurs” within “an existing structure of social organization,” and that hierarchical
models of scale can be misleading at times.*

Sayre’s analysis of scale, like Doremus’s discussion of the scientizing of politics, is
reflected in the arguments of Massachusetts v. EPA. As discussed in detail in Section
2, both sides consistently try to (1) rescale, that is, change the relevant level for the
argument, and (2) create hierarchies among levels — that is, assert the primacy of a
particular level — in order to accomplish their goal of proving the appropriateness
or inappropriateness of the EPA exercising its discretion to regulate motor vehicle
greenhouse gas emissions.

1.3. Scale as a Lens on Science and the Law

The key point of this chapter is not simply that both scientizing and rescaling
occur in this case, but rather that they are being used together to accomplish
litigative goals. The large scale — both spatially and temporally — of climate change,
and the resulting scientific uncertainties about subnational contributions to it and
impacts from it, are combined by the respondents in an attempt to block regulatory
behavior. In contrast, petitioners assert the appropriateness of nation-level regulation
of supranational phenomenon and certainty around subnational contributions and
effects to try to push for EPA action.”

These dynamics suggest that offensive and defensive strategies around science
have particular nuances in multiscalar contexts in which relevant levels range from
the individual to the global. Namely, the existence of multiple levels to jump and
many possible arrangements of hierarchy allows for intersecting efforts at rescaling
that place judges in a particularly difficult decision-making position. Moreover,
the nexus of uncertainty around both science and scale creates additional judicial

discretion and opportunities for litigants to attempt to manipulate the outcome.'®

Sayre, supra note 4, at 277—78.

' See id. at 283-8s.

3 See id. at 285.

4 See id. at 286.

15 See infra Section 2. As Holly Doremus has noted, the dynamics of this case represent only one variation
of the intersection of scale, science, and regulation. In other contexts, such as debates over critical
habitat, scaling down also can be an antiregulatory strategy because scientific uncertainty is often
magnified at smaller scales. E-mail from Holly Doremus, Professor, UC Davis School of Law, to Hari
Osofsky, Assistant Professor, University of Oregon School of Law (Mar. 20, 2007) (on file with author).
Frederic Kirgis has explored similar issues in the context of legal formulas that contain two elements.
In particular, he notes that courts and other decision makers are often unaware, or at least do not

16
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2. THE COLLISION OF SCALE AND SCIENCE
IN MASSACHUSETTS V. EPA

Massachusetts v. EPA involves the appropriateness of the U.S. EPA’s denial of a
petition requesting that it regulate motor vehicles” greenhouse gas emissions under
section 202(a)(1) of the Clean Air Act.'” The case is just one of many petitions and
lawsuits engaging global climate change that have been filed around the world in
subnational, national, and supranational fora. These litigative efforts tend to take
two main approaches: (1) claims against governmental entities to force or limit
regulatory behavior and (2) claims against corporate emitters to limit emissions
directly. Massachusetts v. EPA falls into the first category. In both forms, the cases
serve as part of state-corporate regulatory interactions around climate change.”
This Section explores the dynamics among scale, science, and law in the case. It
considers the scales represented by the petitioners and respondents in the case, the
use of science and scale in the claims by petitioners and respondents, and the implica-
tions of these approaches for efforts to use science as a tool for and against regulation.

2.1. Actors

The parties to Massachusetts v. EPA constitute a diverse group that cuts across
scales. Twelve states, three cities, a U.S. territory, and thirteen nongovernmental
organizations brought the petition. Ten other states and nineteen industry and
utility groups — organized into six conglomerate entities — and the U.S. EPA served

19

as respondents.

These petitioners and respondents span numerous geographic regions at multiple
levels of governance. The state and local level governmental petitioners tend to be
located toward the coasts and respondents mostly are based in the middle of the

articulate an awareness, that they are using a sliding scale — “[t]he greater the degree to which one
clement is satisfied, the lesser the degree to which the other need be” — in such situations. Frederic
L. Kirgis, Fuzzy Logic and the Sliding Scale Theorem, 53 ALA. L. REV. 421, 42223 (2002).

7 Massachusetts v. EPA, 549 U.S. 497 (2007).

8 Tor a discussion of the geography of many of these suits, see Hari M. Osofsky, The Geography
of Climate Change Litigation: Implications for Transnational Regulatory Governance, 83 Wash. U.
L.O. 1789 (2005) [hereinafter Geography of Climate Change Litigation]. For other analyses of climate
change litigation, see, for example, JoserH SMiTH & DAVID SHEARMAN, CLIMATE CHANGE LITIGATION:
ANALYSING THE LAw, SCIENTIFIC EVIDENCE & IMPACTS ON THE ENVIRONMENT, HEALTH & PROPERTY
(2006); Ropa VERHEYEN, CLIMATE CHANGE DAMAGE AND INTERNATIONAL LAW, PREVENTION DUTIES
AND STATE RESPONSIBILITY (2005); William C.G. Burns, The Exigencies That Drive Potential Causes
of Action for Climate Change Damages at the International Level, g8 Am. Soc’y INT'L L. Proc. 223
(2004); Richard W. Thackeray, Jr., Note, Struggling for Air: The Kyoto Protocol, Citizens” Suits under
the Clean Air Act, and the United States’ Options for Addressing Global Climate Change, 14 IND. INT'L
& Cowmp. L. REV. 855, 884-98 (2004).

19 A complete list of parties is available at International Center for Technology Assessment (ICTA),
Global Warming Petitioners, http://Awww.icta.org/doc/global %20warming%zopetitioners%2ofinal .pdf
(last visited June 16, 2008) [hereinafter ICTA Parties Listing].
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country. The national-level governmental respondent, the U.S. EPA, is based in
Washington, D.C., but has ten regional offices located in major cities throughout
the country; it thus engages national policy issues through interacting in multiple
places with various levels of government.” The nongovernmental entities similarly
have a mix of local, state, national, and international ties.”" And the preceding lists
do not even include the many who filed amicus briefs or other actors engaged in
responding to the Supreme Court’s ruling.

From a scalar perspective, then, this case interacts with far more than simply the
federal level at which it occurs. The actors reveal Massachusetts v. EPA as a situs for
contestation across levels of governance between a wide variety of interested actors.
As I have analyzed elsewhere, these dynamics pose difficult questions about how
to locate this case in an analysis of transnational regulatory governance of climate
change.”

2.2. Claims

The facts in this case involve the U.S. EPA’s denial of a national-level rulemaking
petition under a national-level law, the Clean Air Act, to address emissions by
vehicles in places around the United States. These localized emissions contribute to
the supranational phenomenon of climate change, which produces varying specific
effects in particular places at a subnational level. The substantive and procedural
claims made by the petitioners rely upon national-level statutes to address a situation
that occurs across spatial and temporal scales. Moreover, this intersection of scalar
issues and scientific data was at the core of both the standing and substantive issues
debated in the U.S. Supreme Court.

2.2.1. Standing

Although standing was not one of the issues initially before the court,” the respon-
dents raised it in their briefing and the Supreme Court justices discussed it

EPA Organizational Chart, http://www.epa.gov/epahome/organization.htm (last visited June 16, 2008).

Massachusetts v. EPA, 549 U.S. 497 (2007).

For an in-depth discussion of those ties, see Geography of Climate Change Litigation, supra note 18,

at 1830-34.

2 See Hari M. Osofsky, The Geography of Climate Change Litigation Part II: Narratives of Massachusetts
v. EPA, 8 CHI. J. INT'L L. 573 (2008); Hari M. Osofsky, Climate Change Litigation as Pluralist Legal
Dialogue?, 26 STaN. ENVTL. L.J. & 43 STAN. J. INT'L L. 181 (2007) (Joint Issue).

3 The questions presented in the petition for writ of certiorari were: “1. Whether the EPA Adminis-

trator may decline to issue emission standards for motor vehicles based on policy considerations not

enumerated in section 202(a)(1). 2. Whether the EPA Administrator has authority to regulate carbon
dioxide and other air pollutants associated with climate change under section 202(a)(1).” Petition for

Wirit of Certiorari at i, Massachusetts v. EPA, 549 U.S. 497 (2007) (No. 05-1120), 2006 WL 558353

ati.
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extensively in oral argument. The Brief of the Federal Respondent claimed that
the supranational and extended time scales of climate change limited the impact of
national-level decisions to limit reductions:

Global climate change is, by definition, a global phenomenon. The greenhouse
gases at issue here are “fairly consistent in concentration, everywhere along the
surface of the earth.” The vast majority — as much as 8o percent — of all greenhouse
gas emissions emanate from countries other than the United States. For that reason,
reducing greenhouse gas emissions within the United States is unlikely, as a general
matter, to have a significant long-term impact on climatic conditions in this country
without reductions of greenhouse gas emissions in other parts of the world.*

The respondents further argue with respect to standing that the impacts at state
and local levels are too speculative because of the extent of both the space and
time involved. As the Brief for Respondents Alliance of Automobile Manufacturers,
Engine Manufacturers Association, National Automobile Dealers Association, and
the Truck Manufacturers Association (Brief for Respondents AAA) put it:

[Blecause they do not face any imminent injury, petitioners are forced to rely on
predictions of harm decades in the future, the occurrence of which is largely (if
not entirely) dependent on actions other nations take in their own regulation of
greenhouse gas emissions. Petitioners” hypotheses, each of which is the subject
of an active scientific debate, are reduced to conjecture by the inherent uncer-
tainty of global events that will unfold between now and the time of the predicted
injury.”

These claims by respondents thus use scientific uncertainty together with the alleged
global scale of the problem to argue against the appropriateness of the petitioners
being allowed to be before the Supreme Court.

The petitioners’ reply to the standing argument rescales the issue back to the state
and local levels and the present time. They note:

Rising temperatures have injured petitioners in the following specific and concrete
ways: coastal States have lost and are losing land to rising sea levels; ground-level
ozone (smog) is exacerbated by rising temperatures, leading to adverse health effects
and costly efforts on the part of States to address the problem; glaciers are melting,
causing distinct injuries to particular individuals. These injuries span a broad range,
from the Commonwealth of Massachusetts losing coastal land to Frank Keim no
longer being able to hike on the Alaskan glaciers he used to enjoy.

Petitioners’ injuries are not “some day” injuries, as respondents contend; they
are injuries in the here and now. Nor do petitioners” declarations describe mere

4 Brief for Federal Respondent at 13, Massachusetts v. EPA, 549 U.S. 497 (No. o5-1120), 2006 WL
3043970, at *13 (citation omitted).

5 Brief for Respondents Alliance of Auto. Mfrs., Engine Mfrs. Ass'n, Nat'l Auto. Dealers Ass'n, Truck
Mifrs. Ass'n at 13, Massachusetts v. EPA, 549 U.S. 497 (No. 05-1120), 2006 WL 3023028 at *13 (citations
omitted).
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“generalized grievances”; they attest to harms being visited — right now — upon
particular individuals and particular States.*

This reply relies on the same scientific data set but, by scaling down the argument,
engages the alleged injuries in ways that tie them more easily to legal standing
requirements.

The Supreme Court’s opinion sides with the petitioners and indicates that the
“widely shared” character of climate-change risks does not prevent Massachusetts
from having an interest in the case’s outcome.”” It concludes the standing analysis:

In sum — at least according to petitioners” uncontested affidavits — the rise in sea
levels associated with global warming has already harmed and will continue to
harm Massachusetts. The risk of catastrophic harm, though remote, is nevertheless
real. That risk would be reduced to some extent if petitioners received the relief
they seck. We therefore hold that petitioners have standing to challenge the EPA’s
denial of their rulemaking petition.”

Although the Court’s holding on standing narrowly focuses on the interests of state
parties, its approach to them scales down the problem of climate change and its
regulation; this “global” phenomenon can cause harm at a state level and choices at
a federal level influence the risks faced by states.

The dissenters, unsurprisingly, side with the respondents. Chief Justice Roberts’s
dissent, for example, explains how, in his view, the multiscalar nature of the problem
defeats standing.

The Court’s sleight-of-hand is in failing to link up the different elements of the
three-part standing test. What must be likely to be redressed is the particular injury
in fact. The injury the Courtlooks to is the asserted loss of land. The Court contends
that regulating domestic motor vehicle emissions will reduce carbon dioxide in the
atmosphere, and therefore redress Massachusetts’s injury. But even if regulation
does reduce emissions — to some indeterminate degree, given events elsewhere in
the world — the Court never explains why that makes it likely that the injury in fact -
the loss of land — will be redressed.*

In so doing, Chief Justice Roberts articulates his concerns about whether the occur-
rence of emissions around the world (essentially, local emissions taking place at a
global scale) makes the impact of U.S. national-level regulatory behavior less clear
at a subnational scale.

At the core of this battle over standing lies scientific data. Both sides acknowledge
the problem of climate change, but they part ways in how to map the scientific
information, and its uncertainties, onto existing legal structures. As emissions and
their impacts connect to multiple levels of governance, the parties and Court are

26 Reply, Massachusetts v. EPA, 549 U.S. 497 (No. 05-1120), 2006 WL 3367871, at *2—*3 (citations

omitted).
27 Massachusetts v. EPA, 549 U.S. 497, 522 (2007).
Id. at 526.
9 1Id. at 546.
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forced to grapple with how to apply the more simply structured standing doctrine to
this problem.

2.2.2. Substantive Claims

The substantive arguments reveal a similar dynamic of scaling climate change and
regulatory authority over it up and down. For example, the respondents claim that
states cannot implement National Ambient Air Quality Standards (NAAQS) in this
context because their regulatory level fails to match the global level at which the
problem was occurring. The brief of respondent CO, litigation group argues:

None of these regulatory authorities makes sense if the “air pollutant” to which they
are applied is CO, or another greenhouse gas being regulated for the purpose of
mitigating potential global climate change. Since the projected effect of greenhouse
gas emissions is a function of changes in the global atmosphere, rather than local
or regional air quality, and it is the aggregate contribution of all greenhouse gas
emissions around the world to global atmospheric greenhouse gas contributions
that is believed by many to cause global climate change, notions of attaining or not
attaining an ambient air quality standard within a state or air quality control region
are inapplicable.>

The theme of scientific uncertainty is intertwined with the claim of scalar mis-
match, as represented in language like “believed by many” in that statement. As
with the standing argument, respondents are portraying climate change as some-
thing occurring at a supranational level and over a long period of time with sub-
stantial deficits in current understanding about how anthropogenic greenhouse gas
emissions fit into that model.

The petitioners” argument on this point, in contrast, relies upon the various levels
at which the Clean Air Act provides regulatory authority. They note in their opening
brief:

Whatever question exists about the applicability of the NAAQS program to the air
pollutants at issue here cannot excuse the failure to adopt emission standards under
section 202. Section 202 does provide a perfectly feasible mechanism for regulating
emission of these pollutants from motor vehicles: the establishment of the same
sort of limits on these pollutants that EPA has already imposed on pollutants such
as carbon monoxide and hydrocarbons.>’

In other words, regulation can work according to the petitioners if one changes
levels — to the national one — and type of regulatory approach.

A similar debate among the parties takes place over whether Congress’s specific
action with respect to ozone limits EPA’s ability to regulate prior to a similar type of
action regarding global climate change. The Brief for Respondents AAA argues:

3° Brief for Respondent CO, Litigation Group at 20, Massachusetts v. EPA, 549 U.S. 497 (No. o5-1120),
2006 WL 3043971, at *20 (citation omitted).

3! Brief for Petitioners, Massachusetts v. EPA, 549 U.S. 497 (No. o5-1120), 2006 WL 2563378, at *29
(emphasis original).
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Congress has previously dealt with emissions issues relating to non-localized
gases that implicate global environmental concerns. For example, when Congress
addressed stratospheric ozone depletion it used an express delegation under a new
regulatory framework: Title VI of the Clean Air Act. The addition of Title VI to
address global issues reflects Congress’s views about the regulatory limits of Titles I
and II of the Act.

Much like carbon dioxide, anthropogenic substances that deplete ozone are emitted
around the world and are very long-lived. Their upper-atmosphere ozone depleting
effects — and the consequences of those effects — occur on a global scale.3

This approach indicates a presumption that similarities in the scale and time frame of
two problems, as described in the existing scientific literature, means that a Congres-
sional approach to one of them limits regulatory discretion with respect to another.

The petitioners, unsurprisingly, resist such an interpretation of the ozone
legislation. Beyond arguing that the ozone provisions have been used to regulate
“air pollutants associated with climate change,” they note:

EPA cannot seriously maintain that “coordination with the international commu-
nity” is a prerequisite for regulating pollutants that “are emitted around the world
and are very long-lived,” the consequences of which “occur on a global scale.”
Congress directed EPA to regulate ozone-depleting substances themselves without
awaiting such coordination.3

The petitioners thus use the same analogy between ozone and global climate change
to indicate that national-level regulation of multiscalar problems is appropriate.

As with the standing issue, the majority opinion substantively sides with the
petitioners over a vigorous dissent. It holds that Clean Air Act section 202(a)(1), read
together with the Act’s broad definition of “air pollutant,” gives the EPA statutory
authority to regulate greenhouse gas emissions from motor vehicles.3 Moreover, the
Court rejects the EPA’s alternative argument that even if it has statutory authority, it
should not exercise it.> In so doing, the opinion notes that the agency cannot avoid
its regulatory responsibilities simply by invoking scientific uncertainty. Rather, the
EPA must address the statutory question of whether “sufficient information exists to
make an endangerment finding.”3

Although Chief Justice Roberts’s dissent engages only the standing question,
Justice Scalia’s dissent — joined by the other three dissenting judges — addresses the
merits. Justice Scalia’s dissent begins by arguing that EPA’s discretion is broader
than the majority holds,?” but then further indicates that the majority is wrong on

32 Brief for Respondents Alliance of Auto. Mfrs., Engine Mifrs. Ass'n, Nat'l Auto. Dealers Ass'n, Truck
Mifrs. Ass'n, supra note 25, at 38—39 (emphasis and citation omitted); accord Brief for Federal Respon-
dent, supra note 24, at 27-30.

Brief for the Petitioners, Massachusetts v. EPA, 549 U.S. 497 (No. 05-1120), 2006 WL 2563378, at *27
(citation omitted).

34 Massachusetts v. EPA, 549 U.S. at 527-32.

35 Id. at 532-35.

30 1d. at 534.

37 1d. at 549-53.
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its own terms because of the EPA’s statements on scientific uncertainty.® Its final
argument addresses scale even more clearly through arguing against the majority’s
broad interpretation of “air pollutant.”® In particular, the dissent focuses quite
literally on the question of the part of the atmosphere in which “pollution” resides.
Because greenhouse gases build up in the upper atmosphere, the dissent claims that
the EPA’s exclusion of them through focusing on “ambient air at ground level or
near the surface of the earth” is statutorily consistent.+

Together, the actors and arguments in this case demonstrate the judicial chal-
lenge that the collision of scientific uncertainty and multiscalar regulatory problems
poses. Although the parties used particular conceptions of that intersection in their
argument, the briefs and arguments are not explicit about the fact that the U.S.
Supreme Court’s selection of scalar perspective would influence how the scientific
data should be viewed. Similarly, choices about the scale of climate change and its
regulation run through the discourse among the majority and dissenting opinions,
but those decisions are often buried in the legal analysis.

3. IMPLICATIONS FOR INTERNATIONAL LEGAL DECISION MAKING

The strategic use of science with scale in Massachusetts v. EPA, especially when not
explicit, suggests dangers for the way in which decision making that has supranational
dimensions tends to be dichotomized. In particular, the Balkanization of both scalar
and identity categories allows for distorting efforts at rescaling. This section focuses
on three types of divisions that not only are inaccurate descriptors in a multiscalar,
multiactor framework but also provide the basis for the political games being played
in the case.

3.1. Domestic vs. International

Is Massachusetts v. EPA domestic or international?*' The case clearly was brought
under domestic law and many of the petitioners are domestic governmental actors,
but simply characterizing it as a domestic case does not encompass all of the scales
involved. As was repeatedly expressed by parties on both sides of the litigation, the
case involves a problem and broader law and policy discourse that have international
dimensions.*

Id. at 553-55.
39 Id. at 555-60.

4° Id. at 560 (internal quotation marks omitted).

4 For an explication of the traditional Westphalian perspective on international law, see [AN BROWNLIE,
PRINCIPLES OF PUBLIC INTERNATIONAL LAw 287-88 (6th ed. 2003); see also Michael J. Kelly, Pulling
at the Threads of Westphalia: “Involuntary Sovereignty Waiver,” Revolutionary International Legal
Theory or Return to Rule by the Great Powers?, 10 UCLA J. INT'L L. & FOREIGN AFF. 301 (2005).

# For an interesting analysis of the increasingly blurry boundaries between domestic and international,
see Judith Resnik, Law’s Migration: American Exceptionalism, Silent Dialogues, and Federalism’s
Multiple Ports of Entry, 115 YALE L.J. 1564 (2000).
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Neither “domestic” nor “international” conveys fully the multiscalar character of
the case, and a notion that there is an appropriate regulatory level, either domestic
or international, fails to capture the many levels at which climate change must be
regulated. Moreover, the domestic/international distinction privileges the national
level at which the case is taking place by using it as the fulcrum point between
relevant categories. Using this dichotomy as a frame thus plays a distorting role in a
discourse over problems like climate change.®

3.2. Local vs. State vs. Federal

Similarly, if domestic, is Massachusetts v. EPA simply federal?# The case was
broughtin a federal court and involved the regulatory discretion of a federal actor, but
in both its actors and its claims, it involved many other scales and places associated
with them in the United States.®> After all, a good portion of the previously described
debate involved state and local actors, regulatory decisions, and impacts. Moreover,
the distinction — local vs. state vs. federal — fails to capture the nuances of the
levels involved or the fact that multiple levels are involved in every aspect of the
discourse.

This point becomes even clearer if this case is viewed in the broader context
of climate change litigation and policy. For example, as I have discussed in depth
elsewhere,** California is not only a plaintiff in Massachusetts v. EPA but also a
plaintiff or defendant in several other resolved and pending cases involving climate
change, some of which specifically focus on motor vehicle emissions.*” Moreover,

4 Texplore these issues in more depth and in additional contexts in Hari M. Osofsky, Is Climate Change
“International’?: Litigation’s Diagonal Regulatory Role, 49 VA. ]. INT'L L. 585 (2009).

# For examples of broader federalism debates in the context of environmental regulations, see Kirsten
H. Engel, State Environmental Standard-Setting: Is There a “Race” and Is It “to the Bottom™?, 48
HastiNgs L.J. 271 (1997); Daniel C. Esty, Revitalizing Environmental Federalism, 95 Mich. L. Rev.
570 (1996); Joshua D. Sarnoff, The Continuing Imperative (But Only from a National Perspective) for
Federal Environmental Protection, 7 DUKE ENvTL. L. & PoLY F. 225 (1997); Peter P. Swire, The Race
to Laxity and the Race to Undesirability: Explaining Failures in Competition Among Jurisdictions in
Environmental Law, 14 YALE ]. ON REG. 67 (1996); Henry N. Butler & Jonathan R. Macey, Externalities
and the Matching Principle: The Case for Reallocating Environmental Regulatory Authority, 14 YALE
L. & PoL’y REv. 23 & 14 YALE ]. ON REG. 23 (1996); Richard L. Revesz, Rehabilitating Interstate
Competition: Rethinking the “Race-to-the-Bottom” Rationale for Federal Environmental Regulation,
67 N.Y.U. L. REV. 1210 (1992); Richard L. Revesz, The Race to the Bottom and Federal Environmental
Regulation: A Response to Critics, 82 MINN. L. REV. 535 (1997); Richard B. Stewart, Environmental
Regulation and International Competitiveness, 102 YALE L.J. 2039 (1993).

4 Foran interesting analysis of the complexities of regulation at multiple scales, see William W. Buzbee,

Recognizing the Regulatory Commons: A Theory of Regulatory Gaps, 8g lowa L. REv. 1 (2003).

See Osofsky, Climate Change as Pluralist Legal Dialogue?, supra note 22.

47 See, e.g., First Amended Complaint for Declaratory and Injunctive Relief, Cen. Valley Chrysler-Jeep
v. Witherspoon, 456 F. Supp. 2d 1160 (E.D. Cal. 2006), 2004 WL s001055; Complaint, Connecticut
v. Am. Elec. Power Co., 406 F. Supp. 2d 265 (S.D.N.Y. 2005) (Nos. o4 Civ. 5669(LAP), o4 Civ.
5070(LAP)), available at http://caag.state.ca.us/ewsalerts/2004/04-076.pdf; Complaint for Damages
and Declaratory Judgment, State of California v. Gen. Motors Corp., No. Co6-05755 M]JJ (N.D.
Cal. Sept. 17, 2007), available at http://ag.ca.govinewsalerts/cmso6/06-082_oa.pdf (last visited June
17, 2008); Petition for Review, State of California v. NHTSA, No. 06-2654 SC (N.D. Cal. June 12,
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California’s representatives in Congress are playing leadership roles in efforts to regu-

late emissions more aggressively,* and its cities are engaging in both litigation*” and

their own regulatory efforts.>® Divorcing Massachusetts v. EPA from that multiscalar

context decontextualizes the case in ways that portray its significance inaccurately.

3.3. Public vs. Private

Finally, is this litigation about public or private decision making?>' Because this case

involves the behavior of a federal regulator, one could argue that it is a public law

case. But such a view of the case would suffer from some of the same flaws as the

other two efforts to categorize it.

48

50

2007), available at hitp://ag.ca.govinewsalerts/cmso6/06-046_oa.pdf (May 2, 2006) (last visited June 17,
2008); Non-Binding Statement of Issues of Petitioners, Coke Oven Envtl. Task Force v. EPA, Case
No. 06-1131 (Sept. 3, 2003).

See, e.g., Press Release, Pelosi and Reid: We Should Work Together to Take America in a New
Direction (Jan. 27, 2007), available at http://www.speaker.gov/newsroom/pressreleases?id=o047 (last
visited June 17, 2008); NPR Talk of the Nation: Is U.S. Energy Independence a Pipe Dream?
(Jan. 24, 2007), available at http://www.npr.org/templates/story/story.php?storyld=7002504 (last vis-
ited June 17, 2008) (“l'oday Speaker of the House Nancy Pelosi upped the ante and called for
energy independence within 10 years.”); Press Release, Boxer, Bingaman and Lieberman Ask Pres-
ident to Commit to Working with Congress to Fight Global Warming (Nov. 15, 2000), available at
http://boxer.senate.gov/news/releases/record.cfm?id=205906&& (last visited June 17, 2008).

See Complaint for Declaratory and Injunctive Relief (Second Amended), Friends of the Farth,
Inc., v. Watson, No. 02—4106 (N.D. Cal. Sept. 3, 2002), available at http://www.climatelawsuit.org/
documents/Complaint_2Amended_Declr_Inj_Relief.pdf (last visited June 7, 2008).

See ICLEI website, Regional Membership Lists by Country, http://www.iclei.org/index.php?id=
1387&region=NA (last visited June 17, 2008); ICLEI website, CCP: Participants, http://www.iclei.
org/index.php?id=mnz1 (last visited June 17, 2008); Fact Sheet, California Climate Activities, http://
www.climatechange.ca.gov/climate_action_team/factsheets/2005-06_CLIMATE-ACTIVITIES_FS.
PDF (last visited June 17, 2008); City of Los Angeles website, Council Actions, http://www.lacity.org/
cad/EADWeb-AQD/council_actions.htm (last visited June 17, 2008); City of Los Angeles website,
Awards Received, http://www.lacity.orglead/EADWeb-AQD/awards_received.htm (last visited June
17, 2008); Tomas Alex Tizon, Mayor Is on a Mission to Warm U.S. Cities to the Kyoto Protocol,
L.A. TrmEs, Feb. 22, 2005, at A1s. For scholarly analysis of the state and local dimensions of climate
change regulation, see BARRY G. RABE, STATEHOUSE AND GREENHOUSE: THE EMERGING PoLITICS OF
AMERICAN CLIMATE CHANGE POLICY (2004); Donald A. Brown, Thinking Globally and Acting Locally:
The Emergence of Global Environmental Problems and the Critical Need to Develop Sustainable
Development Programs at State and Local Levels in the United States, 5 Dick. J. ENvrL. L & PoL’y
175 (1996); Ann E. Carlson, Federalism, Preemption, and Greenhouse Gas Emissions, 37 U.C. Davis
L. REV. 281 (2003); David R. Hodas, State Law Responses to Global Warming: Is It Constitutional to
Think Globally and Act Locally?, 21 PACE ENVTL. L. REV. 53 (2003); Laura Kosloff & Mark Trexler,
State Climate Change Initiatives: Think Locally, Act Globally, 18 NaT. RESOURCES & ENV'T 46
(Winter 2004); Robert B. McKinstry, Jr., Laboratories for Local Solutions for Global Problems: State,
Local and Private Leadership in Developing Strategies to Mitigate the Causes and Effects of Climate
Change, 12 PENN St. ENvTL. L. REV. 15 (2004); Hari M. Osofsky, Local Approaches to Transnational
Corporate Responsibility: Mapping the Role of Subnational Climate Change Litigation, 20 PAc.
McGEeorGE GLoBAL Bus. & DEv. L.J. 143 (2007); Barry G. Rabe, North American Federalism and
Climate Change Policy: American State and Canadian Provincial Policy Development, 14 WIDENER
L.J. 121 (2004); Resnik, supra note 42, at 1643—47.

For a historical perspective on the evolution of the public/private distinction in a local government
context, see Gerald Frug, A Legal History of Cities, in THE LEGAL GEOGRAPHIES READER 154 (Nicholas
Blomley, David Delany & Richard T Ford eds., 2001).
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A mix of public and private actors appears on both sides of the lawsuit in Massa-
chusetts v. EPA, and in other instances of climate change litigation. Moreover, some
of the cases over vehicle emissions focus on governmental regulatory decisions, and
others focus on emissions decisions of private actors directly.>* To fail to see these
cases as involving a state-corporate regulatory dynamic would be just as flawed as
ignoring California’s critical role in the multiscalar dialogue about climate change.

As a wide range of actors operate across scales and play multidimensional roles
in the policy and lawmaking debate, Massachusetts v. EPA becomes one step in a
complex dance. This reality creates a risk that traditional ways of categorizing the
case —which might focus on it as simply a public environmental regulatory dispute —
will miss critical elements of what it is.

4. CONCLUDING REFLECTIONS: STRATEGIES FOR MANAGING
THE CONFLUENCE

The confluence of scale, science, and law in Massachusetts v. EPA does not simply
challenge our conventional approaches to categorization but also suggests important
strategies for managing these ever-more-common convergences better. In particu-
lar, the lack of explicit acknowledgment of battles at this intersection has trou-
bling implications for judicial decision making. When petitioners and respondents
are scaling up and scaling down without acknowledging it, judicial discretion is
increased tremendously. The scalar lens that the court chooses may well be outcome-
determinative and may not reflect a great deal of consciousness about the ways in
which the framing influenced the decision.

Unfortunately, efforts to engage scale more directly may not actually fix this
problem. If parties spotlight the way in which scale and science are being used,
the court may make its decision more reflectively. However, the outcome will not
necessarily vary much. Judges may well choose the same scalar framing that they
were initially inclined toward selecting. As Holly Doremus’s work makes clear, even
if scale and science are approached more consciously, the scientizing and scaling of
politics may be unavoidable.

Under such a view, explicit acknowledgment of the ways in which scale, science,
and law interact would simply change the words that advocates and judges use. Both
sides likely will continue to use scale and science in tandem both offensively and
defensively, and the arguments about why a particular framing is appropriate would
simply become more explicit and nuanced. Moreover, the lack of university-level

52 T have discussed this dynamic in depth in Osofsky, supra note 18, at 1796—97; see also Robert Dufresne,
The Opacity of Oil: Oil Corporations, Internal Violence, and International Law, 36 N.Y.U. J. INT'L L.
& PoL. 331 (2004). For an interesting analysis of corporate responsibility in the context of indigenous
peoples’ land rights, see Lillian Aponte Miranda, The Hybrid State-Corporate Enterprise and Violations
of Indigenous Land Rights: Theorizing Corporate Responsibility and Accountability under International
Law, 1 LEwis & CLARK L. REv. 135 (2007); see also Hari M. Osofsky, Learning from Environmental
Justice: A New Model for International Environmental Rights, 24 STAN. ENVTL. L.J. 71, 72—76 (2005).
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exposure to geography among many elites in the United States>> may cause resistance
to a deeper engagement of the nuances of scale and feed the politicization of its
confluence with science and law.

Even so, [ think that an active effort to engage this intersection more systematically
would be an improvement over the status quo. When assumptions are allowed to
control discourse without conscious acknowledgment, the possibilities for political
manipulation of science are heightened. If courts and litigants engage the confluence
of law, scale, and science more thoughtfully, the potential for an adequate regulatory
discourse over complex issues like climate change improves. At the very least, an
explicit dialogue about these issues might help lawyers and judges become more
comfortable with the dynamics underlying cases like Massachusetts v. EPA. Given
the growing climate crisis and the Obama administration’s commitment to greater
federal regulatory efforts, which include rapidly responding to the Massachusetts v.
EPA decision, further exploration of these scalar questions is critical >+

53 Beginning with Harvard in 1948, many U.S. universities eliminated their geography departments or
failed to constitute them. Alexander Murphy, Geography’s Place in Higher Education in the United
States, 31 ]. GEOGRAPHER HIGHER ED. 121, 122-23 (2007); William A. Koelsch, Academic Geography,
American Style: An Institutional Perspective, in GEOGRAPHY: DISCIPLINE, PROFESSION AND SUBJECT
SINCE 1870: AN INTERNATIONAL SURVEY 245, 270 (Gary S. Dunbar ed., 2001); see also Thomas J.
Wilbanks & Michael Libbee, Avoiding the Demise of Geography in the United States, 31 PROF.
GEOGRAPHER 1, 1 (1979). A recent study indicates that 93% of U.S. liberal arts institutions lack
geography departments. Mark D. Bjelland, A Place for Geography in the Liberal Arts College?, 56
PrOF. GEOGRAPHER 320, 326 (2004). I have discussed this issue in depth in Hari M. Osofsky, A Law
and Geography Perspective on the New Haven School, 32 YALE J. INT'L L. 421 (2007).

>+ For the Obama administration’s efforts in response to Massachusetts v. EPA, see Proposed Endanger-
ment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean
Air Act; Proposed Rule, 74 Fed. Reg. 18885 (proposed Apr. 24, 2009) (to be codified at 40 C.F.R.
ch.1); John M. Broder, E.P.A. Clears Way for Greenhouse Gas Rules, N.Y. T1MmES, Apr. 17, 2009 at A1s,
available at http://www.nytimes.com/2009/04/18/science/earth/i8endanger.html. T am exploring these
issues of scale in more depth in Osofsky, Is Climate Change “International”?, supra note 43; Hari M.
Osofsky, Diagonal Climate Regulation: Implications for the Obama Administration (draft on file with
author); and Hari M. Osofsky, Scales of Law: Rethinking Climate Change, Terrorism, and the Global
Financial Crisis (draft précis of monograph on file with author).
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Biodiversity, Global Warming, and the United States

Fndangered Species Act: The Role of Domestic Wildlife Law
in Addressing Greenhouse Gas Emissions

Brendan R. Cummings® and Kassie R. Siegel™

INTRODUCTION

On May 15, 2008, the U.S. Fish and Wildlife Service, an executive branch agency
within the Department of Interior, issued a regulation’ listing® the polar bear under
the Endangered Species Act (ESA),3 a federal statute designed to prevent the extine-
tion of imperiled plants and animals, due to global warming* and the melting of the
bear’s sea-ice habitat. This highly publicized milestone firmly cemented the polar
bear as the iconic example of the devastating impacts of global warming on the
planet’s biodiversity.> While the polar bear is the most well-known species imperiled
by global warming, and the first to be listed under the ESA solely due to this factor, it
was not the first species protected under the statute in which global warming played
a significant role. Two years earlier, on May 9, 2000, the National Marine Fisheries
Service, declared two species of Caribbean coral Threatened under the ESA.°

Center for Biological Diversity, P.O. Box 549, Joshua Tree, CA 92252, 760-366-2232, bcummings

@biologicaldiversity.org.

Center for Biological Diversity, P.O. Box 549, Joshua Tree, CA 92252, 760—366-2232,

ksiegel@biologicaldiversity.org.

' Endangered and Threatened Wildlife and Plants, Determination of Threatened Status for the Polar
Bear (Ursus maritimus) throughout Its Range, 73 FED. REG. 28,212 (May 15, 2008) (to be codified at
so C.F.R. §17).

> A species does not receive the protections of the ESA until, following an administrative rulemaking
process, a regulation is promulgated adding the species to the official List of Threatened and Endan-
gered Species. 50 C.F.R. § 17.11 (2007) (list of “threatened” and “endangered” species); see also 16
U.S.C. § 1533 (ESA listing process).

3 16 US.C. §§ 1531-1544.

4 Throughout this chapter we use the phrase “global warming” to refer to anthropogenic climate change
resulting from greenhouse gas emissions, recognizing that the resultant climate impacts to a particular
region or ecosystem are often more complex and may involve other factors (e.g., changes in rainfall,
cloud cover, storm frequency, etc.) in addition to a rise in ambient air temperature.

5 See, e.g., Jeffrey Kluger, Polar Ice Caps Are Melting Faster Than Ever ... More and More Land Is Being

Devastated by Drought . .. Rising Waters Are Drowning Low-Lying Communities . . . By Any Measure,

EarthIs at. .. the Tipping Point, TIME, Apr. 3, 2000, at cover page (Cover photograph of polar bear).

Endangered and Threatened Species: Final Listing Determinations for Elkhorn Coral and Staghorn

Coral, 71 FED. REG. 26,852 (May 9, 2000) (to be codified at 50 C.F.R. § 223).

*ok
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The ESA has been declared by the U.S. Supreme Court to be “the most compre-
hensive legislation for the preservation of endangered species ever enacted by any
nation.”” The statute is widely considered to be one of the strongest environmental
laws in the United States, and hence one of the most controversial.” The listing
under the ESA of species threatened by global warming raises the possibility of
applying this law, which “admits of no exception,” and which affords endangered
species “the highest of priorities,” to the seemingly intractable issue of reducing
U.S. greenhouse gas emissions.

In this chapter we place the listings of the corals and polar bear in context. We
begin by providing an overview of the ESA, including its overarching objectives
and key provisions. We then discuss how the ESA should operate to protect species
imperiled by global warming and create an obligation on U.S. federal agencies
and corporations to reduce greenhouse gas emissions. We use the examples of
coral species and the polar bear to explore the possibilities and limitations of using
domestic wildlife law such as the ESA to bring the subject of global warming into
the courtroom and address otherwise unregulated greenhouse gas emissions.

1. THE ENDANGERED SPECIES ACT AS A MECHANISM TO ADDRESS
GREENHOUSE GAS EMISSIONS

1.1. The Endangered Species Act: Overview

In the seminal ESA case, Tennessee Valley Authority v. Hill (I'VA)," the Supreme
Court held that the ESA’s unequivocal mandate that federal agencies “insure” that
their actions do not “jeopardize” any species protected by the statute, meant that a
multimillion-dollar dam project already near completion could not proceed because
its completion threatened the existence of the snail darter, a small endemic fish of
no known economic value.” In so doing, the Supreme Court elevated a little-known
statute that had passed Congress with near unanimity into one of the most powerful
and controversial environmental statutes in the United States. In the three decades
since TVA was decided, courts enforcing the ESA have halted such activities as
logging, to protect threatened owls;3 commercial fishing, to protect Hawaiian monk
seals;'+ military activities, to protect endangered whales;" oil and gas development,

~

Tenn. Valley Auth. v. Hill (TVA), 437 U.S. 153, 180 (1978).

THE ENDANGERED SPECIES ACT AT THIRTY: RENEWING THE CONSERVATION COMMITMENT (Dale D.

Goble, J. Michael Scott & Frank W. Davis eds.) (2006).

9 TVA, 437 U.S. at173.

Id. at174.

" Id.

Id. at 171-93.

13 Silver v. Babbitt, 924 F. Supp. 972, 976 (D. Ariz. 1995); Lane County Audubon Soc’y v. Jamison, 958
F.2d 290, 295 (gth Cir. 1992).

4 Greenpeace Found. v. Mineta, 122 F. Supp. 2d 1123, 1138 (D. Haw. 2000).

5 Natural Res. Def. Council v. Evans, 279 F. Supp. 2d 1129 (N.D. Cal. 2003).
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to protect grizzly bears;' off-road vehicles, to protect imperiled plants;7 pesticide
authorizations, to protect imperiled salmon;"® and numerous other habitat-damaging
activities that threatened a particular protected species. In granting such injunctive
relief, courts have repeatedly found that “[g]iven a substantial procedural violation
of the ESA in connection with a federal project, the remedy must be an injunction
of the project pending compliance with the ESA.”"9 Regardless of the economic
consequences of halting a given project, protection of the species must receive
precedence.®

The two primary mechanisms by which the ESA protects listed species are con-
tained in sections 7 and g of the statute. Section 7 directs all federal agencies
to “insure through consultation with the Secretary” that all actions authorized,
funded, or carried out by such agencies are “not likely to jeopardize the continued
existence” or “result in the destruction or adverse modification” of “critical habi-
tat” of any listed species.” In contrast to the National Environmental Policy Act
(NEPA)* — which requires only informed agency decision-making and not a par-
ticular result,* and is therefore strictly procedural — section 7 of the ESA contains
both procedural (“through consultation”) and substantive (“insure” the action does
not “jeopardize”) mandates for federal agencies. As such, the statute, and litigation
under it, can force analysis through the consultation process of the environmental
effects of a given project and, if the project is determined to jeopardize a listed
species or adversely modify its critical habitat, trigger modification or cancellation
of the project so as to avoid such impacts.

While section 7 applies only to the actions of federal agencies, the prohibitions
of section 9 apply to “any person,” including federal, state, and local agencies and

16

Conner v. Burford, 848 F.2d 1441 (gth Cir. 1988).

Ctr. for Biological Diversity v. Bureau of Land Mgmt., 422 F. Supp. 2d 1115 (N.D. Cal. 2006).
Washington Toxics Coal. v. Envtl. Prot. Agency, 413 F.3d 1024 (gth Cir. 2005).

Thomas v. Peterson, 753 F.2d 754, 764 (9th Cir. 1985).

2 Sierra Club v. Marsh, 816 F.2d 1376, 1387 (g9th Cir. 1987).

2 The “Secretary” refers to either the Secretary of Interior or the Secretary of Commerce depending on
the species at issue. 16 U.S.C. § 1532(15). The Secretaries have delegated authority to the U.S. Fish and
Wildlife Service (“FWS”) and National Marine Fisheries Service (“NMFS”), respectively. so C.F.R.
§ 402.01(b). FWS has authority over all terrestrial species, while NMFS manages most marine species.
However, several marine mammals, including the polar bear, are managed by FWS.

16 U.S.C. § 1536(a)(2). To “jeopardize” a species is defined by regulation as “to engage in an action
that reasonably would be expected, directly or indirectly, to reduce appreciably the likelihood of both
the survival and recovery of a listed species in the wild by reducing the reproduction, numbers, or
distribution of that species.” 50 C.F.R. § 402.02. A similar regulatory definition of “destroy or adversely
modify critical habitat” has been struck down by several courts as not properly encompassing recovery
of the species. See, e.g., Gifford Pinchot Task Force v. U.S. Fish and Wildlife Serv., 378 F.3d 1059,
1069—71 (gth Cir. 2004). While no replacement regulatory definition has yet been promulgated, courts
have made clear that an agency action in critical habitat cannot compromise the species’ recovery and
still rationally be deemed to have not “adversely modified” that habitat. See, e.g., Ctr. for Biological
Diversity v. Bureau of Land Mgmt., 422 F. Supp. 2d 1115, 1136 (N.D. Cal. 2006).

B 42 US.C.§§ 4321-4347.

2 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989).

% 16 US.C. § 1538.
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entities, individuals, and corporations.*® Section g prohibits, inter alia, the “taking”
of any endangered species in the United States or upon the high seas.”” Regulations
promulgated pursuant to section 4(d) apply most of the take prohibitions applicable
to endangered species to threatened species as well.* “
harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to

Take” means “to harass,

729 «

engage in any such conduct. Harass” is further defined as any “act or omission
which creates the likelihood of injury to wildlife by annoying it to such an extent
as to significantly disrupt normal behavior patterns which include, but are not
limited to, breeding, feeding or sheltering.”3° “Harm” includes “significant habitat

modification or degradation where it. .. injures wildlife by significantly impairing

”20 «
30

essential behavioral patterns, including breeding, feeding or sheltering.”’

The ESA’s legislative history supports “the broadest possible” reading of “take,”
and courts have consequently found violations of section g from activities ranging
from direct intentional killing of a listed species,® to harm resulting from habitat
degradation,’ to government authorizations of activities that inevitably would result
in prohibited take, such as pesticide use’s or fishing.> In perhaps the most expansive
reading of section g’s reach to date, one appellate court found that “inadequate
regulation” of light pollution could make a local government liable for the take of
listed sea turtles.3”

In addition to the prohibitions against jeopardy and take provided by sections
7 and 9, the ESA mandates an array of affirmative conservation actions for listed
species. These include the designation of “critical habitat,”** the development and
implementation of recovery plans,?” the acquisition of land,* and the release of

26

16 U.S.C. § 1532(13) (definition of “person”). The statute contains an exception for hunting by residents
of Alaskan native villages. 16 U.S.C. § 1539(e).

716 U.S.C. § 1538. In contrast to Section 7, which should apply to any federal agency action, no matter
where it occurs, Section g is explicitly limited in its geographical scope to the United States and high
seas.

5o C.F.R. §17.31(a) (FWS rule applying Section g prohibitions to all Threatened species); 50 C.F.R.
§§ 17.40-17.48 (FWS rules modifying take prohibitions for certain species); so C.F.R. § 223 (NMFS
rules applying take prohibitions to Threatened species on a species by species basis). As discussed in
Section 1.4.3, infra, the lack of a blanket 4(d) rule applying Section g prohibitions to all Threatened
species under NMFS’s jurisdiction has significant consequences for the two listed coral species, which,

28

as of this writing, are subject of no specific 4(d) rule, and hence receive none of the protections against
“take” provided by Section g.

2916 U.S.C. § 1532(19).

3° 50 C.F.R. §17.3 (FWS definition of “harass”). NMF'S has no corresponding definition of “harass.”

so C.F.R. § 17.3 (FWS definition of “harm”); see also 50 C.F.R. § 222.102 (NMFS’s near-identical

definition of “harm”).

32 Babbitt v. Sweet Home Chapter of Cmtys. for a Great Or., 515 U.S. 687, 704-05 (1995).

33 United States v. Billie, 667 F. Supp. 1485 (S.D. Fla. 1987).

34 Palila v. Haw. Dep’t of Land & Natural Res., 852 F.2d 1106 (gth Cir. 1988).

35 Defenders of Wildlife v. Envtl. Prot. Agency, 420 F.3d 946 (gth Cir. 2005).

Strahan v. Coxe, 127 F.3d 155 (15t Cir. 1997).

37 Loggerhead Turtle v. County of Volusia, 120 F. Supp. 2d 1005 (M.D. Fla. 2000).

3316 U.S.C. § 1533(a)(3).

3916 U.S.C. § 1533(f).

4° 16 U.S.C. § 1534.
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federal funding for domestic*' and international** conservation programs. The ESA
contains a “citizen suit” provision allowing interested parties, such as nongovern-
mental organizations (NGOs), to bring suit against both private and government
entities to enjoin violations of the statute.3

However, no matter how imperiled a species might be, none of the protections
of the ESA apply to it unless it is officially listed, via regulation, as Threatened
or Endangered under the statute. A species is “Endangered” if it “is in danger
of extinction throughout all or a significant portion of its range.”* A species is
“Threatened” if it is “likely to become an endangered species within the foreseeable
future.”

The listing process for a given species may be initiated either by FWS or NMFS
on the agency’s own volition or by petition from an interested party.#* Under either
scenario, once the listing process is initiated, strict timelines apply.” As discussed in
more detail here, these timelines have played a crucial role in ESA actions related
to climate change. All listing decisions are to be made “solely on the basis of the
best scientific data available.”** The failure to list a petitioned species is subject to
judicial review.#

1.2. Case Study I: Elkhorn and Staghorn Corals

1.2.1. Global Warming and Coral Reefs

Coral reefs are among the first ecosystems to show the significant adverse impacts
of global warming.>® An estimated 30 percent of coral reefs globally are already
severely degraded and 6o percent may be lost by 2030." The primary cause of
coral reef degradation on a global scale is bleaching, the expulsion of symbiotic

algal zooxanthellae from coral triggered, inter alia, by elevated sea temperatures.>*

416 U.S.C. § 1535(d

# 16 US.C. § 1537(a

# 16 U.S.C. § 1540(g

# 16 U.S.C. § 1532(6).

4516 U.S.C. § 1532(20). The ESA does not define “foreseeable future.” As discussed infra, interpretation
of this phrase is likely to be key to any listing decision (and litigation over that decision) based upon
the projected impacts of global warming on the species.

40 In practice, virtually all listing actions since the mid-198os have been initiated by petition rather than

independent agency initiative. See D. Noah Greenwald, Kieran F. Suckling & Martin F. Taylor,

The Listing Record, in THE ENDANGERED SPECIES ACT AT THIRTY: RENEWING THE CONSERVATION

CoMMITMENT (Dale D. Goble, J. Michael Scott & Frank W. Davis eds., 2006).

16 US.C. § 1533(b).

# 16 U.S.C. § 1533(b)(1)(A).

16 US.C. § 1533(b)(3)(C) ).

¢ Ove Hoegh-Guldberg, Climate Change, Coral Bleaching and the Future of the World’s Coral Reefs,

50 MARINE & FRESHWATER RES. 839 (1999).

Terence P. Hughes et al., Climate Change, Human Impacts, and the Resilience of Coral Reefs, 301

Scr. 929 (2003).

Hoegh-Guldberg, supra note 50, at 861.
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In 1998, which at the time was the warmest year on record, bleaching occurred
in every ocean, ultimately resulting in the death of 10 to 16 percent of the world’s
living coral.>3 In 2005, which eclipsed 1998 as the warmest year on record,>* a major
bleaching event swept through the Caribbean, bleaching over go percent of live
coral in some areas and resulting in the ultimate death of about 20 percent of living
coral regionwide.>> Before this unprecedented single-year die-off even began, the
Caribbean contained the world’s most degraded coral reefs, having already lost as
much as 8o percent of live coral over the preceding thirty years.> It will not take
many more episodes like the 2005 bleaching event before living coral reefs in the
Caribbean disappear entirely.>

While bleaching is perhaps the most widespread and worrisome impact of global
warming on coral reefs, it is far from being the only such impact. As the authors of
an authoritative review in 2003 put it:

The link between increased greenhouse gases, climate change, and regional-scale
bleaching of corals, considered dubious by many reef researchers only 10 to 20
years ago, is now incontrovertible. Moreover, future changes in ocean chemistry
due to higher atmospheric carbon dioxide may cause weakening of coral skeletons
and reduce the accretion of reefs, especially at higher latitudes. The frequency
and intensity of hurricanes (tropical cyclones, typhoons) may also increase in some
regions, leading to a shorter time for recovery between recurrences. The most
pressing impact of climate change, however, is episodes of coral bleaching and
disease that have already increased greatly in frequency and magnitude over the
past 30 years.>®

The regional or global loss of coral reefs will have a devastating impact on global
biodiversity. Coral reefs are the oldest and most diverse ecological communities
on Earth>?; they occupy less than o.1 percent of the area of the world’s oceans, yet
harbor about a third of all described ocean species.
species remain undescribed, with estimates of an additional 1 million or more reef-

60

Moreover, most coral reef

dependent species yet to be cataloged.”” The impending loss of coral reef ecosystems,
if allowed to proceed, will perhaps be the greatest anthropogenic extinction event
in history.

5

Y

Ove Hoegh-Guldberg, Marine Ecosystems and Climate Change, in CLIMATE CHANGE & BIODIVERSITY

250, 264 (Thomas E. Lovejoy & Lee Hannah eds., 2005).

5+ James Hansen et al., Global Temperature Change, 103 PROC. NAT'L ACAD. ScI. 14288, 14290 (20060).

55 Federal Response to the 2005 Caribbean Bleaching Event, available at http://coralreefwatch.
noaa.gov/caribbeanzoos/docs/2005_bleaching_federal _response.pdf (last visited Dec. 1, 2006).

56 Toby A. Gardner, Isabelle M. Coté, Jennifer A. Gill, Alastair Grant & Andrew R. Watkinson, Long-
Term Region-Wide Declines in Caribbean Corals, 301 ScI. 958 (2003).

57 Hoegh-Guldberg, supra note 53, at 264.

58 Hughes, supra note 51, at 929.

59 James W. Porter & Jennifer L. Tougas, Reef Ecosystems: Threats to Their Biodiversity, in 5 ENcYCLO-

PEDIA OF BIODIVERSITY 73, 74 (Simon Asher Levin ed., 2001).

Id. at 74-7s.
Id. at 75—77.
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1.2.2. The Decline of Elkhorn and Staghorn Corals

Elkhorn coral (Acropora palmata) and staghorn coral (Acropora cervicornis) were, for
at least the past 3,000 years, the dominant reef-building corals in the Caribbean.”
Virtually every reef from the Florida Keys across the Caribbean to the Mesoameri-
can Reef in Belize was largely comprised of one or the other (or both) of these for-
merly ubiquitous species.
declined by upwards of go percent.”* The primary drivers of the decline have been
disease and temperature-induced bleaching.®> Additionally, the period of decline
coincided with an ongoing period of increased hurricane activity, with intense storms

63

However, over the past thirty years the two species have

destroying entire reef tracts in certain areas.”” The cumulative result was that by the
beginning of the twenty-first century, elkhorn and staghorn corals had been reduced
to a scattering of mostly small colonies amid a large sea of coral rubble.””

The factors causing the decline of elkhorn and staghorn coral either are directly
correlated with global warming or represent examples of events likely to be more
prevalent and more intense in a warming climate.®® And while the link between coral
bleaching and global warming is relatively intuitive, even the outbreaks of coral dis-
ease that ravaged the two species have been linked to elevated water temperatures.®
Similarly, scientific evidence indicates that global warming increases the probability
of severe weather events like the series of intense hurricanes that have so impacted
Caribbean reefs in recent decades.” Finally, there is clear evidence that the record-
setting ocean temperatures of 1998 and 2005 that triggered widespread bleaching
and mortality are the product of global warming.”

In sum, over the course of less than three decades, elkhorn and staghorn corals
went from being the most visible and ecologically most important corals of Caribbean
reefs, a position they have held for at least 3,000 years, to species whose continued
existence beyond the next few decades is now in serious doubt. Global warming
helped bring them to this state and, absent significant reductions in greenhouse gas
emissions, is poised to be the final nail in their coffin.

%2 Terence P. Hughes, Catastrophes, Phase Shifts and Large-Scale Degradation of a Caribbean Coral
Reef, 265 Scl. 1547 (1994).

6 1d.

b4 1d.

b5 Id.

% William F. Precht & Richard B. Aronson, Climate Flickers and Range Shifts of Reef Corals, 2 FRON-

TIERS ECOLOGY & ENV'T 307 (2004).

On top of these regionwide factors, the two corals virtually disappeared in the face of a diverse array

of threats, the primary ones being overfishing and nutrient runoff, both of which promote algal

overgrowth, which smothers living coral. See Hughes, supra note 51, at 861.

68 Id.

% C. Drew Harvell et al., Climate Warming and Disease Risks for Terrestrial and Marine Biota, 296 ScI.
2158, 2161 (2002).

7° B. D. Santer et al., Forced and Unforced Ocean Temperature Changes in Atlantic and Pacific Tropical

Cyclogenesis Regions, 103 PROC. NAT'L ACAD. ScI. 13905 (2000).

Hansen, supra note 54, at 142qgo.
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1.2.3. From Petition to Listing

On March 4, 2004, a U.S. NGO, the Center for Biological Diversity, submitted a
petition to NMF'S seeking listing of elkhorn and staghorn corals under the ESA.7
The 111-page petition detailed the decline of the species, projected future threats, and
argued that the corals were sufficiently imperiled to warrant the protections of the
ESA.7 Reflective of the scientific literature documenting the species’ decline, the
petition discussed the various factors negatively affecting the corals, with a particular
focus on the current and projected impacts of global warming.”

On June 23, 2004, NMFS made a positive ninety-day finding, concluding that the
petition had presented “substantial information indicating the petitioned actions may
be warranted” and announced the initiation of a formal status review as required
by section 4(b)(3)(A) of the ESA.7> On May g, 2005, following a public comment
period and the completion of a status review, NMFES issued a proposed regulation to
list the two species as Threatened.” A year later, on May g, 2006, NMFS finalized
the regulations, adding the two species to the official list of Threatened species.”

While the final listing of the corals came three months after the statutory deadline,
the listing went through the regulatory process with remarkably little opposition or
more typical longer delays.” Of the more than 1,300 comments submitted by sci-
entists and members of the public during the rulemaking process, not a single
comment opposed the listing.”” And while the listing process explicitly implicated
global warming and raised the specter of greenhouse gas regulation, none of the cli-
mate deniers or fossil fuels industry associations that have actively opposed virtually
all attempts at climate-related regulation in the United States participated in the pro-
cess. The end result was a final regulation of significant legal effect promulgated by a
federal agency under an administration otherwise openly hostile to any greenhouse

7 Center for Biological Diversity, Petition to List Acropora Palmata (Elkhorn Coral), Acropora
Cervicornis (Staghorn Coral), and Acropora Prolifera (Fused-Staghorn Coral) as Endangered
Species Under the Endangered Species Act (2004), available at http:/www.biologicaldiversity.org/
swebd/SPECIES/coral/petition.pdf (last visited Dec. 1, 2006). The third species mentioned in the
Petition, fused-staghorn coral, was determined by NMFS to be a hybrid of the elkhorn and staghorn
corals and therefore not further considered for listing.

7 Id.

74 1d. at 62-67.

Listing Endangered and Threatened Wildlife and Plants and Designating Critical Habitat; go-Day

Finding on a Petition to List Elkhorn Coral, Staghorn Coral, and Fused-Staghorn Coral, 69 FeD.

REG. 34,995 (June 23, 2004).

Endangered and Threatened Species; Proposed Threatened Status for Elkhorn Coral and Staghorn

Coral, 70 FED. REG. 24,359 (May g, 2005).

77 Endangered and Threatened Species: Final Listing Determinations for Elkhorn Coral and Staghorn

Coral, 71 FED. REG. 26,852 (May 9, 2006); 50 C.F.R. § 223.102.

NMES, in processing listing petitions, has generally shown less disregard for statutory deadlines than

FWS. See discussion of polar bear listing process, infra. Still, the agency’s listing of the corals in just

over two years was surprising given the agency’s recent history of initially denying almost all listing

petitions. See Brendan R. Cummings, Unfulfilled Promise: Using the ESA to Protect Imperiled Marine

Wildlife, 12 WiLD EARTH 62 (2002).

79 71 FED. REG. 26,852, 26,853-55 (response to comments).
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gas regulation and unwilling, to that point, to even acknowledge of the reality of
anthropogenic global warming.

The listing of the corals transpired without significant controversy for several rea-
sons. First, given the catastrophic declines in the abundance and distribution of
elkhorn and staghorn corals, there was no real scientific dispute as to their endan-
germent. Second, the decline in the species was multicausal; NMFS did not need
to invoke or endorse the science of global warming or rely on predictions of future
warming to find the species imperiled. Third, the listing simply went unnoticed; in
contrast to the high-profile polar bear listing process, the listing of the corals never
attracted significant media attention, and hence entities that may have otherwise
mobilized to oppose the rule never became aware of it.

The language in the listing rule itself is a rich example of the actions of scien-
tists operating within the constraints of an agency not allowed to acknowledge the
existence of global warming. The phrase “global warming” appears nowhere in
the 10,000-word final listing rule. Nor does mention of “greenhouse gases” occur.
The phrase “climate change” appears only twice, both times in reference to literature
submitted by the public rather than as an actual phenomenon relevant to the
rulemaking.” Instead, the phrase “elevated sea surface temperature” is sprinkled
throughout the document, and is used a total of eleven times with no ascription of
causal mechanism(s). One example speaks volumes regarding NMFS’s conflicted
position:

The major threats to these species’ persistence (i.e., disease, elevated sea surface
temperature, and hurricanes) are severe, unpredictable, have increased over the
past 3 decades, and, at current levels of knowledge, the threats are unmanageable.”

Thus, while not acknowledging any anthropogenic role in these processes, NMFS
essentially declares that the impacts of global warming are “unmanageable.” In other
words, the agency seems to be admitting that current climate policy is nowhere near
adequate to address the problem. While NMF'S said “unmanageable,
would be a more appropriate term, as the failure to address global warming is a

” «

”
unmanaged

result of policy decisions rather than because the problem itself is (at least as of yet)
impossible to manage.

The closest NMFS comes in the rule to acknowledging the existence of global
warming as an anthropogenic phenomenon, is a sentence mentioning carbon diox-
ide “levels” (not “emissions”):

Along with elevated sea surface temperature, atmospheric carbon dioxide levels
have increased in the last century, and there is no apparent evidence the trend will
not continue.*

80 71 FED. REG. at 26,855 (“Several comments and journal articles addressing climate change and coral
bleaching were received” and “In addition to the comments relating to the proposed listing, the
following were also received: (1) peer-reviewed journal articles regarding climate change.”)

81 -1 FED. REG. at 26,858.

8 1d.
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Again, the voice is passive, and there is no mention of a human role in the process,
but there is an implicit acknowledgment that existing national and international
policies are not sufficiently addressing the problem.

Ultimately, what matters from the listing of the corals is not the language choices
by NMFS, but the fact that the species are now listed under the ESA and one of
the strongest of U.S. environmental laws can now be turned toward the problem
of greenhouse gas emissions and global warming. The consequences of the coral
listing are explored further in Section 1.4.

1.3. Case Study II: Polar Bear

1.3.1. The Arctic as a Global Warming Hot Spot

Global warming is already having pronounced impacts in the Arctic. In November
2004, a comprehensive scientific report commissioned by the Arctic Council, the
Arctic Climate Impact Assessment (ACIA), painted a stark picture for the future
of the region. In Alaska and western Canada, winter temperatures have already
increased by as much as 3-4°C in the past fifty years.”> Over the next 100 years,
under a moderate emissions scenario, annual average temperatures are projected to
rise an additional 3—-5°C over land and up to 7°C over the oceans. Winter temper-
atures are projected to rise by an additional 4~7°C over land and 7-10°C over the
oceans.*t

In the years subsequent to the ACIA report, both the observed and projected
impacts to the Arctic, and particularly to sea ice, have been even more pronounced.
The record minimum summer sea-ice extent set in September 20055 was smashed
in September 2007 when sea-ice extent fell to 1.63 million square miles, about
one million square miles below the average minimum sea-ice extent between 1979

%0 and 50% lower than conditions in the 1950s to the 1970s."” The 2007

and 2000,
minimum was lower than the sea-ice extent most climate models predict would not

be reached until 2050 or later.™

§

Y

Susan Joy Hassol, IMPACTS OF A WARMING ARCTIC: ARCTIC CLIMATE WARMING ASSESSMENT (2004),
at 22, available at http://amap.no/acia/ (last visited Dec. 1, 2000).

84 Id. at 26.

85 National Snow and Ice Data Center, Arctic Sea Ice Shrinks as Temperatures Rise, Oct. 3, 2000,
available at http:/www.nsidc.org/ews/press/2006_seaiceminimum/20061003_pressrelease.html (last
visited Dec. 1, 2000).

National Snow and Ice Data Center (NSIDC), Overview of Current Sea Ice Conditions, Sept. 7, 2007,
available at http:/Avww.nsidc.org/news/press/2007_seaiceminimum/20070810_index.html (last visited
May 26, 2008).

Julienne Stroeve et al., Arctic Sea Ice Extent Plummets in 2007, 89 Eos 13—20 (2008).

Id.; Julienne Stroeve etal., Arctic Sea Ice Decline: Faster than Forecast, 34 GEOPHYSICAL RES. LETTERS
Logso1, doi:10.1029/2007GLo29703 (2007); Endangered and Threatened Wildlife and Plants, Deter-
mination of Threatened Status for the Polar Bear (Ursus maritimus) throughout Its Range, supra note
1, at 28,233.
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Both the extent and thickness of winter sea ice are also declining, with a record
minimum-low winter sea ice extent in March 2006. Relatively thin, first-year ice
covered 72 percent of the Arctic Basin, including the region around the North Pole in

90

March 2008, considerably exceeding the first-year ice cover of March 2007.9° Since
very little first year ice survives the summer melt season (in 2007 only 13 percent
of first year ice survived), more first-year winter ice results in lower sea-ice cover
in the following summer.”” The September minimum sea-ice extent in 2008 was
the second lowest year on record.” Some leading sea-ice researchers now believe
that the Arctic could be completely ice free in the summer as early as 2012.9 Polar
bears face a grim future even under relatively optimistic scenarios of sea-ice decline,
and as complete loss of summer sea ice within a decade or so becomes increasingly

likely, their future is tenuous indeed.

1.3.2. The Polar Bear in a Warming Arctic

The polar bear (Ursus maritimus) is completely dependent upon Arctic sea-ice
habitat for survival. Polar bears need sea ice as a platform from which to hunt
ringed seals and other prey, to make seasonal migrations between the sea ice and
their terrestrial denning areas, and for other essential behaviors such as mating.9t
Unfortunately, the polar bear’s sea-ice habitat is quite literally melting away.
Canada’s Western Hudson Bay population, at the southern edge of the species’
range, has been the first to show the impacts of global warming.?> Breakup of the
annual ice in Western Hudson Bay is now occurring on average 2.5 weeks earlier
than it did thirty years ago.”® Earlier ice breakup is resulting in polar bears having
less time on the ice to hunt seals. Polar bears must maximize the time they spend
on the ice feeding before they come ashore, as they must live off built-up fat reserves
for up to eight months before ice conditions allow a return to hunting on the
ice. The reduced hunting season has translated into thinner bears, lower female

89 National Snow and Ice Data Center, Arctic Sea Ice Extent at Maximum Below Average, Thin, available
at http://www.nsidc.org/arcticseaicenews/2008/040708 . html (last visited May 26, 2008).

9° Id.

o Id.

92 National Snow and Ice Data Center, Arctic Sea Ice Down to Second-Lowest Extent; Likely Record-Low

Volume, available at http://www.nsidc.org/mews/press/20081002_seaice_pressrelease.html (last visited

Mar. 11, 2009).

Seth Borenstein, Arctic Sea Ice Gone in Summer within Five Years?, ASSOCIATED PRESS, Dec. 12, 2007,

available at http:/mews.nationalgeographic.com/mews/pf/33860636.html (last visited May 26, 2008);

Jonathan Amos, Scientists in the US Have Presented One of the Most Dramatic Forecasts Yet for the

Disappearance of Arctic Sea Ice, BBC NEws, Dec. 12, 2007, available at http:/mews.bbc.co.uk/go/pr/fr/-

I2/hi/science/nature/7139797.stm (last visited May 26, 2008).

94 Andrew E. Derocher, Nicholas J. Lunn & lan Stirling, Polar Bears in a Warming Climate, 44
INTEGRATED CoMP. BIOLOGY 163 (2004).

95 Id.; Jon Aars, Nicholas J. Lunn & Andrew E. Derocher, PoLAR BEARS: PROCEEDINGS OF THE 14TH
WOoRKING MEETING oF THE [UCN/SSC PoLAR BEAR SPECIALIST GROUP, 2024 June 2005, Seattle,
Washington, USA 44—45 (2000).

9 Id.
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reproductive rates, and lower juvenile survival rates.9” At the time of the ACIA
report, population declines were not yet reported for Hudson Bay. However, polar
bear scientists predicted that if sea-ice trends continue, most female polar bears in
the Western Hudson Bay population will be unable to reproduce by the end of the
century, and possibly as early as 2012.9°

While Hudson Bay is showing the earliest signs of global warming’s impacts on
polar bears, the consequences of future sea-ice reductions for polar bears elsewhere
will also be severe. A 2004 peer-reviewed analysis looking at all aspects of global
warming’s impacts on the polar bear by three of the world’s foremost experts on the
species concluded that “it is unlikely that polar bears will survive as a species if the
sea ice disappears completely as has been predicted by some.”??

The ACIA comes to a similar conclusion: “polar bears are unlikely to survive
as a species if there is an almost complete loss of summer sea-ice cover, which is
projected to occur before the end of this century by some climate models.”*°

Fven short of complete disappearance of sea ice, projected impacts to polar bears
from global warming will affect virtually every aspect of the species’ existence:

* The timing of ice formation and breakup will determine how long and how
efficiently polar bears can hunt seals. A reduction in the hunting season caused
by delayed ice formation and earlier breakup will mean reduced fat stores,
reduced body condition, and therefore reduced survival and reproduction.

* Reductions in sea ice will in some areas result in increased distances between
the ice edge and land. This will make it more difficult for female bears that den
on land to reach their preferred denning areas. Bears will face the energetic
trade-off of either leaving the sea ice earlier when it is closer to land or traveling
farther to reach denning areas. In either case, the result is reduced fat stores
and likely reduced survival and reproduction.

* Reductions in sea-ice thickness and concentration will likely increase the ener-
getic costs of traveling as moving through fragmented sea ice and open water is
more energy intensive than walking across consolidated sea ice.

* Reduced sea-ice extent will likely result in reductions in the availability of
ice-dependent prey such as ringed seals, as prey numbers decrease or are con-
centrated on ice too far from land for polar bears to reach.

* Global warming will likely increase the rates of human-bear interactions, as
greater portions of the Arctic become more accessible to people and as polar
bears are forced to spend more time on land waiting for ice formation. Increased
human-bear interactions will almost certainly lead to increased polar bear
mortality.

971d.

98 Derocher, supra note 94, at 165.
991d. at 163.

19 Hassol, supra note 83, at 58.



Biodiversity, Global Warming, and the United States 157

* The combined effects of these impacts of global warming on individual bears’
reproduction and survival are likely to ultimately translate into impacts on
polar bear populations. Impacts will be most severe on female reproductive
rates and juvenile survival. In time, reduction in these key demographic factors

101

will translate into population declines and extirpations.

In sum, changes in sea-ice extent, thickness, movement, fragmentation, location,
duration, and timing will have significant and adverse impacts on polar bear feeding,
breeding, and movement. Such impacts will likely result in reduced reproductive
success and higher juvenile mortality, and in some cases increased adult mortality.
If global warming continues unabated, these impacts will ultimately lead to global
extinction of the species.

In response to the increasingly recognized threat of global warming on the polar
bear, in 2004 the Center for Biological Diversity began preparation of a petition
seeking listing of the species under the ESA. Since the petition was filed, new reports
of polar bear drownings,'* cannibalism,'® starvation,”* and population decline'®
have been published. The status of the polar bear has grown more dire, and with it,
the need for protection all the more compelling.

1.3.3. From Petition to Listing

On February 16, 2005, the Center for Biological Diversity submitted a Petition to
FWS to list polar bears as a Threatened or Endangered species under the ESA.*“° The
170-page Petition discussed the status of the species, the science of global warming,
and the observed and projected impacts of global warming on the polar bear’s sea-
ice habitat.””7 The Petition argued that the polar bear was endangered or likely to

become so in the foreseeable future given global warming trends and the inadequacy

of U.S. and international measures to combat greenhouse gas emissions.'”

In contrast with the coral petition, where the case for protected status could be
made on already documented declines, the decline of the polar bear, at least at
the time of the Petition, was something projected for the future. Other than for
the Western Hudson Bay population, studies documenting impacts to polar bears

19! Derocher, supra note 94; Hassol, supra note 83, at 58.

192 Charles Monnett & Jeffrey S. Gleason, Observations of Mortality Associated with Extended Open-water
Swimming by Polar Bears in the Alaskan Beaufort Sea, 29 POLAR B10LOGY 681 (2000).

193 Steven C. Amstrup et al., Recent Observations of Intraspecific Predation and Cannibalism among Polar
Bears in the Southern Beaufort Sea, 29 POLAR B1oLOGY 997 (2000).

°4 Eric V. Regehr, S.C. Amstrup & Ian Stirling, Polar Bear Population Status in the Southern Beaufort
Sea, U.S. Geological Survey Open-File Report 1337 (2000), at 13-14.

195 Aars, supra note 95, at 41, 44.

196 Kassie Siegel & Brendan Cummings, Petition to List the Polar Bear as a Threatened Species under
the Endangered Species Act, Feb. 16, 2006, available at http://www.biologicaldiversity.org/swebd/
SPECIES/polarbear/petition.pdf (last visited Dec. 1, 2000).

°71d.
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from global warming had not yet been published. As such, the Petition was heavily
dependent on the forecasts of climate scientists about what conditions for polar
bears would be in the coming decades. So while NMFS could skirt the issue of the
causal mechanisms of warming oceans and consequent coral decline, acceptance
or rejection of the polar bear Petition would require FWS to squarely address the
science of global warming. Whatever action FWS took in response to the polar bear
Petition would then represent either an explicit agency acceptance of anthropogenic
global warming, something the Bush administration had been loath to do, or a
rejection of the consensus on the science of global warming, in which case the
science of global warming would end up in court under the “best available science”
standard of the ESA."*9

When FWS failed to make a ninety-day finding on the Petition, on October 11,
2005, the Center, now joined by two additional NGOs, Greenpeace and the Natural
Resources Defense Council, filed a formal notice of intent to sue as required by the
citizen suit provision of the ESA."® On December 15, 2005, the organizations filed
suit in federal district court in San Francisco, California, to compel FWS to make
the overdue ninety-day finding."" In response, on February 9, 2006, FWS published
its finding in the Federal Register."”

The ninety-day finding made by FWS recites the statutory boilerplate that “the
petition presents substantial scientific or commercial information indicating that the
petitioned action of listing the polar bear may be warranted,” but is otherwise devoid,
however, of any information or statement that could be interpreted as an acknowledg-
ment of the existence of global warming. The closest the agency comes to acknowl-
edging the primary threat to the species is to solicit information, inter alia, “on the
effects of climate change and sea ice change on the distribution and abundance
of polar bears and their principal prey over the short- and long-term.”3 So while
the polar bear cleared this important first hurdle on the path toward listing, FWS
managed to avoid directly confronting the issue of global warming in the finding.

Within a week after the ninety-day finding was made, the one-year deadline from
the date of the Petition for FWS to make its now-required twelve-month finding
passed."* The parties ultimately negotiated a settlement, and filed a stipulation
setting forth a date certain for FWS to make the twelve-month finding. On July s,
20006, the Court issued an order approving the stipulation and setting December
27, 2000, as the judicially enforceable deadline for FWS to make the finding as to
whether listing the polar bear under the ESA is or is not warranted.

On December 27, 2006, FWS announced that listing of the polar bear was in
fact warranted and that the agency would be publishing a proposed listing rule. The

19916 U.S.C. § 1533(b)(1)(A).

1916 U.S.C. § 1540(g).

" Ctr. for Biological Diversity v. Norton, No. 05-05191-JSW (N.D. Cal. 2005), complaint available at
http://www.biologicaldiversity.org/swebd/SPECIES/polarbear/Complaintiz-15-05.pdf.

"2 FEndangered and Threatened Wildlife and Plants; Petition to List the Polar Bear as Threatened, 71
FED. REG. 6745 (Feb. g, 2006).

d.

1416 U.S.C. § 1533(b)(3)(B).
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proposed rule was published in the Federal Register on January g, 2007. "5 As with the
ninety-day finding, the proposed rule avoids mention of the terms “global warming,”
and “greenhouse gases.” The rule, however, does go into great depth about the polar
bear’s dependence on sea ice and ultimately concludes that “polar bear populations
throughout their distribution in the circumpolar Arctic are threatened by ongoing
and projected changes in their sea ice habitat.”® Just as NMFS found the now-listed
coral species threatened by “elevated sea surface temperatures” without ascribing any
causal mechanism to the rising temperatures, FWS never explicitly acknowledges
why the sea ice is retreating. Nevertheless, the proposal, to a much greater degree
than the coral listing rule, acknowledges that the best available science indicates
that temperatures will continue to rise and sea-ice extent will continue to decline.

The Petition filing, sending of the formal notice of intent to sue, subsequent
lawsuit, positive ninety-day finding, and eventual proposed listing rule for the polar
bear were all accompanied by press releases and all garnered significant media
attention.”” The announcement of the proposed rule generated more than 1,000
news articles, several hundred television reports, and more than 200 editorials, vir-
tually all of which discussed the decision as an important recognition of the reality
of global warming by the Bush administration."® The FWS received about 670,000
comments on the proposed rule, far more than had been received on any previous
ESA proposal."? The press attention and public interest triggered by the listing pro-
cess helped elevate the polar bear to an international symbol of the very real impacts
of global warming."*

While the coral listing process occurred with relatively little fanfare and virtually
no opposition, the listing process for the polar bear has been far more contentious.
The State of Alaska, the Alaska Oil and Gas Association, various other fossil fuel
industry associations, as well as sport-hunting groups all came out publicly in oppo-
sition to listing, and in response the Bush administration instituted a policy prohibit-
ing agency employees from discussing polar bears or global warming while traveling
abroad.”™ These entities and others continue to work strenuously against listing."**

" Endangered and Threatened Wildlife and Plants; 12-Month Petition Finding and Proposed Rule
to List the Polar Bear (Ursus maritimus) as Threatened throughout Its Range, 72 FED. REG. 1003
(Jan. 9, 2007).

16 ]d. at 1081.

"7 See http://www.biologicaldiversity.org/swebd/SPECIES/polarbear/index.html for press releases and
examples of and links to various media articles and television coverage of the listing process.

us g

1973 FED. REG. at 28, 235.

122 The polar bear was featured on the cover of the Apr. 3, 2006, issue of Time magazine accompanying
a cover story about global warming (see supra note s). Similarly, an animation showing a drowning
polar bear appears in Al Gore’s documentary An Inconvenient Truth.

2 Dan Joling, Threat of Polar Bear Listing Stirs Politicians, ANCHORAGE DAILY NEWS, May 6, 2007;
Dan Joling, ‘Threatened’ Polar Bear Listing Debated, ANCHORAGE DAILY NEWs, Mar. 2, 2007; Andrew
Revkin, Memos Tell Officials How to Discuss Climate, N.Y. TiMES, Mar. 8, 2007.

122 As discussed supra, listing decisions are to be based solely on science; nevertheless, significant political
pressure is often brought to bear on Interior Department decision-makers regarding controversial
listings. See supra note 46.
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Despite the vociferous opposition from powerful industry groups, the relentless
and accelerating warming of the Arctic and increased resources directed toward
understanding the future status of polar bears made it increasingly untenable for
the Bush administration to refuse to protect the bear. Between the listing proposal
and the January g, 2008, deadline for a final listing decision, both the scientific
evidence and public interest in the decision continued to mount. Scientific articles,
and subsequent popular press reports, on polar bears drowning from lack of sea
ice, starving from lack of access to food, and engaging in cannibalism presumably
triggered by food stress, all phenomena without precedent, have appeared with
alarming frequency.'? The Southern Beaufort Sea population in Alaska and Canada,
considered “stable or increasing” at the time of the Petition, is now considered to be
both “declining” and “reduced.”

Most significantly, in 2007, FWS requested that the Department of Interior’s U.S.
Geological Survey (USGS) address a series of research questions relating to the status
of the polar bear. The USGS produced nine administrative reports addressing these
questions and in doing so significantly advanced the understanding of sea-ice loss
and its implications for polar bears. The USGS conducted polar bear population
modeling based on ten general circulation models that most accurately simulate
future ice conditions.”” The USGS used the Intergovernmental Panel on Climate
Change (“IPCC”) A1B “business as usual” scenario of future emissions to run the
climate models." In the A1B scenario, atmospheric carbon dioxide concentrations
reach 717 parts per million by 2100.

The USGS divided the world’s polar bear populations into four ecological regions:
The (1) Seasonal Ice Ecoregion, which includes Hudson Bay, and occurs mainly
at the southern extreme of the polar bear range, (2) the Archipelago Ecoregion
of the Canadian Arctic, (3) the Polar Basin Divergent Ecoregion, where ice is
formed and then advected away from near-shore areas, and (4) the Polar Basin
Convergent Ecoregion, where sea ice formed elsewhere tends to collect against the
shore.”*7

The USGS projected the future range-wide status of polar bears using two different
modeling techniques, and the results are profoundly disturbing. The USGS projects
that polar bears will be extinct in the Seasonal Ice and Divergent Ice ecoregions by
the middle of this century.”® These two ecoregions account for two thirds of the
world’s polar bears, including all of the bears in Alaska. The “good news” is that polar
bears may survive in the high Canadian Archipelago and portions of the Convergent
Ice Ecoregion through the end of this century. However, their extinction risk is still
extremely high: over 40 percent in the archipelago and over 70 percent in Northwest

133 See supra notes 9g4-105.

124 Aars, supra note g3, at 34.

15 Steven C. Amstrup et al., Forecasting the Range-wide Status of Polar Bears at Selected Times in the
215t Century, U.S. GEOLOGICAL SURVEY ADMINISTRATIVE REPORT (U.S. Geological Survey, Reston,
VA, 2007).

126 [
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Greenland.”™ Moreover, the most likely outcome for each of these ecoregions by
the end of this century is also extinction.’s°

In addition, the USGS emphasized that because all of the available climate
models have to date underestimated the actual observed sea-ice loss, the assessment
of risk to the polar bear is conservative.’s' Perhaps most worrisome is the observation
that part of an area in the Canadian Archipelago expected to provide an icy refuge
for the polar bear in 2100 lost its ice in the summer of 2007."3*

As the January 9, 2008, deadline for a final listing decision approached, the Bush
administration thus found itself faced with both irrefutable scientific evidence of
the threat to polar bears and mounting media and public interest in the decision.
In response, the administration again sought refuge in delay. On January 7, 2008,
FWS Director Dale Hall held a press conference and stated that the agency would
not meet the deadline, but intended to issue the decision within thirty days. The
conservation organizations filed a 60-Day Notice Letter of Intent to Sue for failure
to publish a final listing determination, and, when the decision had still not been
issued within sixty days, filed suit on March 10, 2008."3 Plaintiffs moved for summary
judgment on April 2, 2008, the first day allowed under the Local Rules of Court.
On April 28, 2008, the District Court issued an order granting Plaintiffs’ Motion
for Summary Judgment, finding Defendants in violation of the ESA for failing to
publish a final listing decision for the polar bear by January g, 2008, and directed
Defendants to publish a final decision by May 15, 2008, and to make any final
regulation effective upon publication pursuant to 5 U.S.C. § 553(d)(3).3*

On May 14, 2008, Secretary of Interior Dirk Kempthorne announced the Bush
administration would list the polar bear as a Threatened species throughout its
range.”> He accompanied his statement with images showing the rapid melting of
the Arctic sea ice. The announcement was remarkable, given both the fact that the
administration had spent nearly eight years denying and downplaying the science
of global warming and the fact that the administration had shown unprecedented
hostility to endangered species and listed far fewer species under the Act than any
other. The polar bear was, in fact, the first species listed by Secretary Kempthorne
in the United States in over two years.

The decision was a watershed moment in the Bush administration’s approach to
the science of global warming. The final listing decision clearly and unambiguously
adopts the consensus view of the world’s scientists on global warming and Arctic
melting, and rejects arguments propounded by a tiny number of industry funded
spokespeople.’s® The portions of the rule dealing with climate science and polar bear

29Id. at 66-67 (Table 8).

13°]d.

13! See, e.g., Amstrup et al., supra note 125, at 34, 36.

321d. at 35, 96.

133 Ctr. for Biological Diversity v. Kempthorne, No. 08-1339 (CW) (N.D. Cal. filed Mar. 10, 2008).

134 See Ctr. for Biological Diversity, No. 08-1339, 2008 WL 1902703, at *35, *10 (N.D. Cal. Apr. 28, 2008).

135 http://www.doi.gov/secretary/speeches/o81405_speech.html.

130 See, e.g., 73 FED. REG. at 28,219-28,234 (discussion of Arctic sea ice and climate change); 73 FED.
REG. at 28,246 (“We have consistently relied on synthesis documents [such as the IPCC’s Fourth
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biology are well written, and the importance of these conclusions being included
in the binding and precedential final regulation listing the polar bear cannot be
overstated.” Not surprisingly, however, the decision did not include everything
that the law requires.

First, the administration listed the polar bear as “Threatened,” rather than as
“Endangered.” While Threatened status would have been appropriate as of February
2005, when the Petition was first filed, by the time of the listing decision, the science
clearly mandated Endangered status. A species that is expected to decline by two-
thirds in number, disappear from half of its range, and for which the most likely
status by the end of the century is global extinction must be considered “in danger
of extinction throughout all or a significant portion of its range.”>* Second, having
listed the polar bear as Threatened rather than Endangered, the administration
attempted to reduce protections to the polar bear through an Interim Final Section
4(d) (“4(d) Rule”), which authorizes activities that would otherwise be prohibited
by the ESA and its implementing regulations.® The 4(d) Rule also purports to
exempt all greenhouse gas—emitting projects from the ambit of Section 7 of the
ESA. Finally, the administration failed to designate critical habitat for the polar bear,
stating, nonsensically, that it was currently impossible to determine what habitat is
essential to the species."® Plaintiffs are challenging these and other shortcomings of
the final rulemaking in the ongoing litigation."#" Global warming has clearly arrived
in the Arctic and, if the polar bear is to survive, requires an immediate response. The
ESA is a critically important part of the U.S. regulatory response to global warming.

1.4. The ESA and Global Warming

While the ESA, passed by Congress in 1973, was enacted well before global warming
was widely recognized as a threat to biodiversity, the statute was written with sufficient
breadth, and with understanding of the ever-evolving nature of scientific knowledge,
that the law needs no amendment to operate effectively to protect species in a

Assessment Report and the Arctic Climate Impact Assessment] that present the consensus view of a
very large number of experts on climate change from around the world. We have found that these
synthesis reports, as well as the scientific papers used in those reports or resulting from those reports,
represent the best available scientific information we can use to inform our decision and have relied
upon them and provided citation within our analysis.”

137 That the polar bear decision marked a turning point was reinforced by the administration’s release,
just two weeks later, of the scientific assessment of climate change impacts in the United States.
required by the Global Change Research Act of 19go. The release of this report was also required
by a court order in Ctr. for Biological Diversity v. Brennan, No. 06—7062, 2007 WL 2408901
(N.D. Cal. 2007). The scientific assessment, released on May 29, 2008, comprehensively affirms
the best available science on climate change that the administration had long sought to question.
http:/Awww.climatescience.gov/Library/scientific-assessment/.

13815 U.S.C. § 1531(6).

139 73 FED. REG. at 28,306-28,318 (Endangered and Threatened Wildlife and Plants, Special Rule for the
Polar Bear) (May 15, 2008) (“4(d) Rule”). 16 U.S.C. § 1538(a); 50 C.F.R. § 17.31.

1973 FED. REG. at 28,297-28,299.

4 Ctr. for Biological Diversity v. Kempthorne, Civ. No. 08-1339 (CW) (N.D. Cal. filed Mar. 10, 2008).
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greenhouse world. What the law need, however, is agency decision-makers willing
to heed the “best available science,” to accept the reality of global warming, and its
causes and solutions, and then take actions consistent with their statutory mandates
to mitigate or adapt in the face of this “inconvenient truth.” With both the corals
and the polar bear now listed, the interplay of the ESA with global warming is no
longer theoretical. A brief exploration of the application of the various provisions
of the ESA to the problem of global warming, from the listing process through the
prohibitions against “jeopardy” and “take” follows.

1.4.1. The Listing Process

As discussed previously, none of the protections of the ESA apply to a species unless it
is formally listed under the act. For some species, the impacts of global warming have
already been felt and the species are already clearly facing extinction. In such case,
they should be listed as Endangered. The polar bear and the elkhorn and staghorn
corals fall into this category."” In these instances, the listing process can be completed
without FWS or NMFS having to squarely address the science of global warming
or explicitly acknowledge the inadequate domestic and international climate policy
positions leading to the continued growth of greenhouse gas emissions. Again, this
is how the coral listing played out.

For many species, however, the worst effects of global warming have yet to be
felt; these species are not yet facing extinction. Yet given the amount of additional
warming that will occur in the coming decades even under the best scenarios, they
clearly will face severe threats to their continued existence in the future. Given the
projections for upwards of a third of Earth’s species to be committed to extinction as a
result of global warming by midcentury," hundreds of thousands, if not millions of
species potentially fall into this category. These species would properly warrant listing
as Threatened."* A species is Threatened, however, only if the extinction threat is
in the “foreseeable future.”* The phrase “foreseeable future” is not defined by
the ESA. Climate models regularly extrapolate results out to 2100 and beyond. The
IUCN calculates certain types of extinction risk based on 100-year time frames."+°

42 Judicial review of the listing of the polar bear as Threatened rather than Endangered is ongoing as of
the time of this writing, and the corals’ listing status will likely be the subject of a future challenge as
well.

3 Chris D. Thomas et al., Extinction Risk From Climate Change, 427 NATURE 145 (2004); Jay R.
Malcolm et al., Global Warming and Extinctions of Endemic Species from Biodiversity Hotspots, 20
CONSERVATION BIOLOGY 538 (2000).

“4While the Thomas study conveys the magnitude of the impending climate-driven extinction crisis,
it does not contain the species-specific information necessary for a listing regulation under the ESA.
As a practical matter, therefore, while thousands of climate-imperiled species may warrant listing as
Threatened under the ESA, for only a small fraction will there likely be sufficient information to
prepare and process a listing petition.

14516 U.S.C. § 1532(20).

40 H. Resit Akcakaya et al., Use and Misuse of the IUCN Red List Criteria in Projecting Climate Change
Impacts on Biodiversity, 12 GLOBAL CHANGE BIOLOGY 2037 (2000).
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If climate models can predict warming and the IUCN can calculate extinction risk
on 100-year time horizons, then it would seem that at least this amount of time
is “foreseeable.” In the ESA context, however, FWS and NMFS have often taken
an unreasonably narrow view of the foreseeable future. In the coral listing rule,
NMFS defined the “foreseeable future” as thirty years.'t” Given the already severe
declines the coral have undergone, this truncation of what is foreseeable ultimately
had little legal effect and the corals were still listed. Similarly, for the polar bear,
FWS treated the “foreseeable future” as forty-five years.*> Again, the decline of the
polar bears” sea-ice habitat has been so rapid that even under this rather short time
frame the species is clearly imperiled. However, for many species, habitat loss, and
hence extinction, may not occur for another 50 to 100 years; limiting the horizon for
analysis to the next 30 years or less could lead to a determination that the species is not
in fact Threatened. Courts faced with unreasonably short agency treatments of the
“foreseeable future” provision have set aside decisions not to list species ranging from
salmon'® to rare plants.”>® Legal wrangling over the “foreseeable future” is likely to
be a major element of most efforts to list species imperiled by global warming.”'
Any decision of FWS or NMFS to not list a species threatened by global warming
is subject to judicial review.’”> While court review of most agency decisions is
limited by the highly deferential “arbitrary and capricious” standards set out by
the Administrative Procedure Act,'s3 listing decisions under the ESA must still
utilize only the “best available science,”>* a standard that prohibits reliance on
political and economic arguments. Moreover, the “best available science” standard
places an emphasis on peer-reviewed science,® something the climate skeptics can
rarely point toward in their attempts to refute the reality of global warming. This
“best available science” standard for decision-making therefore provides an ideal
framework to bring the science of global warming into the federal courtroom.
While the goal of filing a petition to list a species threatened by global warming is
to see the species listed and the protections of the ESA applied, the “best available
science” standard of the statute creates a win-win dynamic for petitioners. It was this
standard that forced the Bush administration to list the polar bear and acknowledge

4771 FED. REG. at 26,854.

14823 FED. REG. at 28,253,

49 Or. Natural Resources Council v. Daley, 6 F. Supp. 2d 1139, 115052 (D. Or. 1998).

159 Western Watersheds Project v. Foss, No. 04-168-MHW (D. Idaho 2005) (Aug. 19, 2005, Order on

Summary Judgment).

The Supreme Court’s decision in Massachusetts v. U.S. EPA, 549 U.S. 497 (2007), may be instructive

on this issue as the majority recognized Massachusetts’ assertions of damages that would occur over

the course of a century.

1516 U.S.C. § 1533(b)(3)(C)i).

1535 U.S.C. § 706(2)(A); Chevron U.S.A. Inc. v. Natural Res. Def. Council, 467 U.S. 837, 84243 (1984).

154 See supra note 48.

155 FWS/NMFS 1994. Interagency Cooperative Policy for Peer Review in Endangered Species Act
Activities, 59 FED. REG. 34,270, and Interagency Cooperative Policy on Information Standards under
the Endangered Species Act, 59 FED. REG. 34,271.
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the findings of the IPCC, ACIA, and other mainstream literature as the “best avail-
able science.” High-level officials must have known that a refusal to list the polar
bear and continued reference to the opinions of a handful of discredited climate
deniers would have led to litigation over what constitutes the “best available” climate
science that the administration was sure to lose.

In addition to the actual decision as to whether listing a given species under
the ESA is or is not warranted, global warming is likely to factor into several other
related provisions of the ESA. At the twelve-month finding stage of processing a
listing petition, FWS and NMFS can in limited circumstance make a “warranted
but precluded” finding.’s® The agencies can only make such a finding if they are
making expeditious progress to list other species facing more immediate threats.’s” As
a practical matter, NMF'S receives far fewer listing petitions than FWS, and therefore
has no listing backlog, and does not and cannot invoke this exception.’s” For FWS,
however, more than 250 species are on this waiting list for protection.””” For many
species threatened by global warming, impacts that may not manifest for a decade or
more may seem less pressing than those facing species suffering directand immediate
loss of their habitat from other human actions such as logging or development. In
such cases, protection of a climate-imperiled species may be deemed “precluded”
long enough that the global warming impacts become irreversible before the species
ever receives the protections of the ESA.

The Kittlitz’s murrelet (Brachyramphus brevirostris) is currently in this “warranted
but precluded” purgatory. The Kittlitz’s murrelet is a glacial relict species occurring
It is strongly associated with tidewater glaciers for foraging. It
has one of the smallest populations of any North Pacific seabird and, as its tidewater

160

in Alaska and Russia.

glacier habitat recedes, is rapidly declining. In May 2001, the Center petitioned to
list the Kittlitz’s murrelet under the ESA.*" The murrelet was the first species for
which the Center petitioned for ESA listing based upon the threat of global warming.
However, as with the corals, the murrelet’s decline is likely multicausal and a case
for ESA listing could be made even absent the climate threat. FWS ultimately

found that listing was “warranted but precluded” and has “recycled” this finding for
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more than five years."”> In making the “warranted” part of this finding, FWS never

mentions global warming, while for the “precluded” portion of the finding, FWS

15016 U.S.C. § 1533(b)(3)(B)(iii). A “warranted but precluded” finding is subject to judicial review, 16
U.S.C. §1533(b)(3)(C)(ii), and FWS’s failure to make expeditious progress on its listing backlog is the
subject of substantial litigation. See, e.g., Ctr. for Biological Diversity v. Kempthorne, 466 F.3d 1098
(2000).
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158 See discussion supra note 78.

159 Endangered and Threatened Wildlife and Plants; Review of Native Species That Are Candidates
or Proposed for Listing as Endangered or Threatened; Annual Notice of Findings on Resubmitted
Petitions; Annual Description of Progress on Listing Actions, 71 FED. REG. 53,756 (Sept. 12, 2000).

160 Information on the Kittlitz murrelet is summarized in the listing petition available at http:/
www.biologicaldiversity.org/swebd/SPECIES/murrelet/index.html.

161 Id.

16221 FED. REG. at 53,780.
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finds the threats (whatever they may be) to be “nonimminent.”*3 The “warranted
but precluded” finding for the Kittlitz’s murrelet and 250-plus other species similarly
situated is being challenged on the grounds that FWS is not making the required
“expeditious progress” on listings.'*+ Regardless of the outcome of that particular
case, whether global warming threats to a species are “nonimminent,” and therefore
justify delay in listing will likely be another contested subject as global warming gets
inserted into agency decision-making under the ESA.

The ESA requires the designation of “critical habitat” for a species concurrently
with listing, or in limited circumstances, within a year of listing.' Critical habitat
is defined as:

(i) the specific areas within the geographical area occupied by the species, at the
time it is listed in accordance with the provisions of section 1533 of this title,
on which are found those physical or biological features

(i) essential to the conservation of the species and

(iii) which may require special management considerations or protection; and

(iv) specific areas outside the geographical area occupied by the species at the
time it is listed in accordance with the provisions of section 1533 of this title,
upon a determination by the Secretary that such areas are essential for the

conservation of the species.'®

The FWS and NMFS have been slow to take into account changes in species’
distribution and habitat that will result from global warming when designating

critical habitat, but this is beginning to change. Proposals for species including the
168

167 include reference

Quino checkerspot butterfly'®” and elkhorn and staghorn corals
to climate change, though it remains to be seen whether the agencies will correct
deficiencies in these proposals. As is evident from the definition of critical habitat,
the ESA explicitly grants the authority to designate areas outside of a species’ current
range as critical habitat if those areas are “essential for the conservation of the
species.'” For many species undergoing rapid range shifts, protection of such areas
as critical habitat will be one of the most important regulatory actions that will allow
them to persist in a changing climate.

The ESA also requires the preparation, periodic update, and implementation of

recovery plans to outline and carry out the steps necessary to conserve each listed

10314,

164 Ctr. for Biological Diversity v. Norton, No. 04-CV-02026 (GK) (D.D.C., filed Nov. 18, 2004).

16516 U.S.C. §§ 1533(a)(3)(A) & (b)(6)(C). As a practical matter, critical habitat designation rarely happens
in the absence of litigation to compel such designation.

16646 U.S.C. § 1532(5).

167 Endangered and Threatened Wildlife and Plants; Revised Designation of Critical Habitat for the
Quino Checkerspot Butterfly (Euphydryas editha quino), 73 FED. REG. 3328-3373 (January 17, 2008).

18 Endangered and Threatened Species; Critical Habitat for Threatened Elkhorn and Staghorn Corals,
73 FED. REG. 6895 (February 6, 2008).

16914,
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species.'”® The first recovery plan to mention global climate change was published
in 1990. Recovery plans with such references were sporadic, but issued in most years
between 1991 and 1999. Between 2000 and May 2008, the percentage of recovery
plans with global climate change references grew dramatically. At least 48 present
of plans issued in all years between 2004 and May 2008 referenced global climate
change. Of those that address global climate change, most call for monitoring and/or
mitigation. Few call for reductions in global warming or greenhouse gasses. None
specify how reductions should be accomplished, either generally or in the context of
the ESA (i.e., through Section 7 consultation, etc.). As recovery plans for the corals
and polar bear are developed, the role of recovery planning in addressing the threat
of global warming will likely be the center of significant contention. Similarly, as
FWS and NMFS revise recovery plans for already listed species, these plans must,
if they are to withstand legal scrutiny, analyze the effects of global warming on any
such species likely to be harmed by such warming, and lay out a plan for both
mitigation of and adaptation to those threats.””

Finally, the ESA also requires that every five years the status of all listed species
be assessed to determine if they still warrant the protections of the Act, or if a change
from Threatened to Endangered status (or the reverse) is warranted.””” Such reviews
open the door to the consideration of global warming’s effects on all currently listed
species, an essential step if they are to survive under even the most optimistic future
scenarios for warming.

1.4.2. The Consultation Process and the Obligation to Avoid Jeopardy

As noted previously, the section 7 consultation process is the heart of the ESA.
Section 7 directs all federal agencies to “insure through consultation” with FWS
or NMFS, that all actions authorized, funded, or carried out by such agencies are
“not likely to jeopardize the continued existence” or “result in the destruction or
adverse modification” of “critical habitat” of any listed species.” 7 The result of the
consultation process is a biological opinion produced by FWS or NMFS concluding
whether the action can go forward and suggesting alternatives to the action as
necessary to avoid jeopardy to the species or adverse modification of critical habitat.'7

For section 7 to protect species from global warming, global warming needs to
be considered with regard to the action subject to consultation in two key respects:
(1) the relevant agencies must take into account, and reduce or eliminate, the
greenhouse gas emissions inevitably resulting from the action (mitigation); and
(2) the relevant agencies must take into account the observed and projected effects
of global warming on the species otherwise affected by the action (adaptation).

17916 U.S.C. § 1533(f).
7d.

17216 U.S.C. § 1533(c)(2).
7316 U.S.C. § 1536(a)(2).
17416 U.S.C. § 1536(b).
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Section 7 consultation is required for “any action [that] may affect listed species or
critical habitat.”'7> Agency “action” is defined in the ESA’s implementing regulations
to include “all activities or programs of any kind authorized, funded, or carried out,
in whole or in part, by Federal agencies in the United States or upon the high
seas. Examples include, but are not limited to: (a) actions intended to conserve
listed species or their habitat; (b) the promulgation of regulations; (c) the granting
of licenses, contracts, leases, easements, rights-of-way, permits, or grants-in-aid; or
(d) actions directly or indirectly causing modifications to the land, water, or air.”'7

This regulatory definition of “action” should be sufficiently broad to encompass
actions that result in greenhouse gas emissions, as it would be hard to argue that such
emissions are not “causing modification to the land, water, or air.” The remaining
question with respect to the triggering of these requirements for an action resulting
in greenhouse gas emissions is whether that action “may affect” the listed species.
While it is clear that global warming affects listed species, attributing an individual
action’s contribution to global warming is more dithcult.

Because the goal of section 7 consultation is to avoid jeopardizing any listed
species, the regulatory definition of “jeopardy” offers some guidance as to how the
consultation requirement for a greenhouse gas—emitting action may be interpreted.
To “jeopardize” a species means “to engage in an action that reasonably would be
expected, directly or indirectly, to reduce appreciably the likelihood of both the
survival and recovery of a listed species in the wild by reducing the reproduction,

1

numbers, or distribution of that species.””7 If an action “appreciably” contributed

to global warming, that action could then be found to jeopardize a listed species.'”*
“Appreciably” has been defined as being “to the degree that can be estimated,” while
something is “appreciable” if it is “large or important enough to be noticed.”” So
if an action contributes an appreciable amount of greenhouse gas emissions to the
atmosphere, that action should undergo the consultation process.

While many federal actions may not contribute appreciable amounts of green-
house gases to the atmosphere, many clearly do so. For example, the corporate
average fuel economy (CAFE) standards for cars and light trucks are set via reg-
ulation by the National Highway Transportation Safety Administration. Since the
transportation sector represents a large component of U.S. greenhouse gas emis-
sions, the volume of greenhouse gases represented by this single act of rulemak-
ing are certainly “appreciable.” Similarly, every five years the Minerals Manage-
ment Service approves a program for all offshore oil and gas leasing for the entire
United States. Again, the greenhouse gases generated through the life cycle of the

7550 C.F.R. § 402.14.

176 56 C.F.R. § 402.02 (emphasis added).

7750 C.F.R. § 402.02 (emphasis added).

178 This analysis assumes the validity of the current consultation regulations. An argument can be made
that the regulations improperly narrow the reach of the consultation requirements of section 7.
However, such a critique of the regulation is beyond the scope of this chapter.

179 Oxford English Dictionary online, available at http://www.askoxford.com.
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production and use of these billions of barrels of oil are very “appreciable.” The
greenhouse gas emissions from numerous other actions, ranging from the approval
of new coal-fired power plants, oil shale leasing programs, or limestone mines for
cement manufacturing, and dozens, perhaps hundreds, of other projects are indi-
vidually and cumulatively having an appreciable effect on the atmosphere. These
are all agency “actions” as defined by the ESA, which “may affect” listed species,
and therefore trigger the consultation requirements of section 7.

While federal agencies have also been slow in consulting on the impacts of green-
house gas emissions and global warming on ESA-listed species, this is also changing.
In May 2007 a biological opinion analyzing the impact of water withdrawals on the
delta smelt, a fish that occurs in California’s San Joaquin Delta and is impacted
by massive water pumping for agricultural and urban purposes, was overturned for
failure to consider the impact of global warming on water levels for the fish."" Also in
2007, the FWS required consideration of greenhouse gas emissions and global warm-
ing in a Section 7 consultation for a new coal fired power plant in New Mexico.'**
With the listing of the polar bear, this trend should accelerate.’

Arguments against the applicability of section 7 to greenhouse emissions are
premised on a claimed lack of demonstrable connection between greenhouse emis-
sions and harm to listed species. However, the connection between greenhouse
gas emissions and sea-ice reductions — and the effect that sea-ice decline has on
polar bears — is supported by voluminous scientific literature and, indeed, is the
central reason for the decision to place the polar bear on the list of Threatened
and Endangered species. Just as there is no requirement to link the thinning of any
particular bald eagle egg to any particular molecule of DDT to demonstrate that
authorization of the use of DDT may result in a taking of bald eagles, there is no
requirement to link any particular molecule of carbon dioxide or other greenhouse
pollutant to global warming and the Arctic melt. The Supreme Court stated in TVA
that Section 7 “admits of no exception,” and affords endangered species “the highest
of priorities.”** There is no reason greenhouse gas emissions that jeopardize polar

180 Many of these actions are also “major federal actions” under NEPA, 42 U.S.C. §§ 43214347, and
the impacts of their emissions should be analyzed under that statute as well. See, e.g., Found. on
Econ. Trends v. Watkins, 794 F. Supp. 395 (D.D.C. 1992) (case attempting to force analysis of global
warming impacts under NEPA).

181 Natural Res. Def. Council v. Kempthorne, 506 F.Supp.2d 322 (E.D. Cal. 2007).

82 Memorandum from Fish and Wildlife Service, Supervisor of New Mexico Ecological Services, to
Bureau of Indian Affairs, Regional Director of Navajo Regional office (July 2, 2007) (on file with
author).

183 The Bush administration attempted to exempt gas emissions from Section 7 through a “midnight regu-
lation,” which would have substantially changed the nationwide Section 7 regulations in a number of
ways, including creating an exemption for greenhouse gas emissions. Interagency Consultation Under
the Endangered Species Act, 73 Fed. Reg. 76272-76287 (Dec. 16, 2008). However, these regulations
were revoked by the Obama administration. Interagency Consultation Under the Endangered Species
Act, 74 Fed. Reg. 2042120423 (May 4, 2009).

B4TVA, 437 U.S. at 173-74.
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bears should be treated any differently than pesticides that harm salmon or logging
that harms owls.

Beyond consultations in which the primary threat is global warming, the issue
will likely emerge with respect to species subject to consultation for other reasons.
For example, a finding that allowing the destruction of certain coastal wetlands
relied upon by a listed species will not equate to jeopardy because sufficient other
wetlands still exist in a nearby preserve utterly fails to protect the species if the
preserve will no longer exist in fifty years following another half meter or more of
sea level rise. Incorporating the changing conditions caused by global warming into
agency decision-making is essential if already imperiled species are to survive given
the amount of warming we are already committed to even under the best scenarios.

In sum, section 7 of the ESA carries with it the mandate to force actual reductions
in greenhouse gas emissions because the federal agencies approving the actions
responsible for such emissions have a duty to ensure against jeopardizing all listed
species. Moreover, even in instances where section 7 ultimately does not result
in actual emissions mitigation, it certainly holds the promise of forcing climate-
informed decision-making on actions affecting listed species, such that these species
have greater hope of surviving in a greenhouse world.

1.4.2. The Take Prohibition

While section 7 only applies to federal actions and agencies, the prohibitions of
section ¢ apply far more broadly, reaching the actions of private entities and cor-
porations. Section g prohibits the “take” of Endangered species, which includes
“harming” and “harassing” listed species in addition to simply killing them directly.*s
Both the legislative history and case law support “the broadest possible” reading of
“take.”** That reading should certainly be broad enough to encompass greenhouse
gas emissions.

The impacts polar bears are already experiencing from global warming clearly
meet the definition of “harm” and “harass.”®” Moreover, the temperature-induced
bleaching of elkhorn and staghorn corals often results in mortality, and therefore
also fits within the definition of “take.”* The problem is one of causation. While
it is clear that global warming is causing prohibited take of listed species, current
warming is the product of past emissions. Under the citizen suit provision of the
ESA, one can only enjoin ongoing or future take.”™ However, since past take is
often the best evidence of the likelihood of future take, an appropriate defendant

18516 U.S.C. § 1538(a).

186 Babbitt v. Sweet Home Chapter of Cmtys. for a Great Or., 515 U.S. 687, 70405 (1995).

187 See Sections 1.1 & 1.3.2 supra. Courts have generally treated “harm” and “harass” as complimentary
provisions, with an action found to “harm” a species usually also found to “harass” the species as
well.

188 See Section 1.2.2 supra.

18916 U.S.C. § 1540(g); Nat'1 Wildlife Fed'n v. Burlington N. RR,, 23 F.3d 1508, 1511 (gth Cir. 1994).
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(or group of defendants) in a section g climate case would be an entity that has
already contributed measurably to anthropogenic greenhouse gas emissions and,
absent regulation, is likely to do so in the future. The utility company defendants in
Connecticut v. American Electric Power Co.,'%° or any of the major oil companies,
are responsible for enough greenhouse gas emissions that they individually, and
certainly collectively, reasonably can be considered the proximate cause of the take
of listed species."’

The section g take prohibition, for the most part, applies only to species listed
as FEndangered.'”” However, section 4(d) of the ESA requires FWS or NMFS to
promulgate regulations applying any of the prohibitions of section g to Threatened
species if such regulations are “necessary and advisable” for the conservation of
the species.’”> FWS has promulgated a blanket 4(d) rule applying section g to all
Threatened species.’”* On rare occations, such as with the polar bear, FWS has
issued species-specific 4(d) rules that alter the terms of the take prohibition.

In the 4(d) rule for the polar bear,"9> FWS has also attempted to exempt green-
house gas emissions from regulation pursuant to section 9. This regulation is being
challenged,?® and, we believe, highly unlikely to survive judicial scrutiny. The first
litigation regarding the role of section g in addressing greenhouse gas emissions thus
will likely not be brought against a major corporate emitter of greenhouse gases,
but rather against FWS to determine whether such regulations are necessary for the
conservation of the polar bear.

2. CONCLUSION: WILDLIFE LAW AS A SURROGATE
FOR OR SUPPLEMENT TO A NATIONAL POLICY ON
GREENHOUSE GAS REGULATION

While we believe that the ESA has a significant role to play in the protection of
U.S. and perhaps global biodiversity in the face of global warming, we are under
no delusions that the statute represents the “silver bullet” that will result in the
United States substantially reducing its greenhouse gas emissions so as to stave off
the worst effects of global warming. Without massive policy changes, global warming
threatens as many as a third to a half of the species currently living on Earth with

19° Connecticut v. Am. Elec. Power Co., 406 F.Supp.2d 265 (S.D.N.Y. 2004), appeal docketed,
No. 05-5104 (2nd Cir. Sept. 22, 2005).

9" For a discussion of the application of section g to takings resulting from the combined impacts of
multiple independent actors, see, e.g., Federico Cheever & Michael Balster, The Take Prohibition in
Section g of the Endangered Species Act: Contradictions, Ugly Ducklings, and Conservation of Species,
34 ENvTL. L. 363 (2004).

19216 U.S.C. § 1538(a).

19316 U.S.C. § 1533(d).

Y450 C.F.R. §17.31(a).

19573 FED. REG. at 28,306-28,318 (Endangered and Threatened Wildlife and Plants, Special Rule for the
Polar Bear) (May 15, 2008) (“4(d) Rule”). 16 U.S.C. § 1538(a); 50 C.F.R. § 17.31.

9% In re Polar Bear Endangered Species Act Listing and 4(d) Rule Litigation, Misc. Action 08-0768
(EGS) (Dist. D.C. 2008).
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extinction.'9” Nevertheless, the ESA’s breadth and force mean that it stands as one
of the most promising mechanisms to force government and corporate entities to
disclose, analyze, and mitigate the impacts of their greenhouse gas emissions.

Efforts to address global warming through the ESA have received so much atten-
tion in large part because the Bush administration successfully blocked regulation
of greenhouse emissions under the Clean Air Act, which should be the first-tier
regulator of all major sources of greenhouse emissions in the United States. It is
important to recognize that section 7 consultations for greenhouse gas emissions
should not occur in a regulatory vacuum, but rather as one part of a comprehensive
and somewhat overlapping set of U.S. domestic laws that already address green-
house emissions. Resistance to addressing greenhouse emissions through section 7
consultations often springs from a lack of understanding of how regulation under
the ESA would fit into the comprehensive, complimentary, and in some ways over-
lapping regulatory system for greenhouse emissions that is already provided by the
Clean Air Act, Clean Water Act, ESA, National Environmental Policy Act, Global
Change Research Act, and other laws. The irony of the U.S. foot-dragging on global
warming is that the United States has the strongest domestic environmental laws in
the world, capable of effectively and efficiently reducing greenhouse gas emissions
immediately, and each with a proven track record of success in protecting the air
we breathe, the water we drink, and the diversity of life on Earth. In contrast to the
Bush administration, which actively sought to block use of any U.S. laws to address
greenhouse gas emissions, the Obama administration appears to be taking steps, at
long last, towards actually implementing existing law. Whether President Obama
will act with the speed and decisiveness required to solve the climate crisis remains
to be seen.

While new, science-based federal climate legislation that would mandate the deep
greenhouse gas reductions from the U.S. economy necessary to address the climate
crisis would certainly be welcome, it is critically important that new legislation
build upon the successtul regulatory regime already in place. For over four decades
our flagship environmental laws have saved lives, saved money, and protected the
environment, and there is no reason to weaken or eliminate any provision of existing
law when adding new climate focused mandates. We have irreversibly altered the
natural world; only by acknowledging and urgently responding to those changes will
most species still have a chance of persisting in the very different world we have
created for them. The ESA, still strong and relevant thirty years after it was passed
into law, is essential to that effort.

197 Thomas (2004), supra note 143; Hansen (2000), supra note 54, at 14, 292.



An Emerging Human Right to Security from Climate Change:
The Case Against Gas Flaring in Nigeria

Amy Sinden*

INTRODUCTION

Is there a human right to security from climate change? A recent ruling by the Federal
High Court of Nigeria suggests that there is. Royal Dutch/Shell Group (Shell) and
the other companies that produce oil in Nigeria have engaged for decades in a
practice called “gas flaring,” in which natural gas released during oil extraction is
burned off, discharging large clouds of greenhouse gases and other pollutants into
the atmosphere.' Citing the climatic and other environmental impacts of gas flaring
on their community, Nigerians living near the flares filed a lawsuit charging that
the practice violates their fundamental rights to life and dignity guaranteed under
the Nigerian constitution.” In a ruling on November 14, 2005, the Federal High
Court of Nigeria agreed and ordered Shell and the Nigerian National Petroleum
Corporation “to take immediate steps to stop the further flaring of gas” in the
plaintiffs’ community.> Although the court’s ruling thus far has had little practical

* Associate Professor, Temple University Beasley School of Law, 1719 N. Broad St., Philadelphia, PA
19122, Amy.Sinden@temple.edu, (215) 204-4969.

' See The Climate Justice Programme & Environmental Rights Action/Friends of the Earth
Nigeria, Gas Flaring in Nigeria: A Human Rights, Environmental and Economic Monstrosity
(2005) [hereinafter Gas Flaring Report], available at http://www.climatelaw.org/media/gas.flaring/
report/gas.flaring.in.nigeria.html; Asume (Isaac) Osuoka, The Shell Report: Continuing Abuses in
Nigeria — Ten Years after Ken Saro Wiwa 23—26 (Environmental Rights Action/Friends of the Earth
Nigeria 2005) (on file with author) [hereinafter Shell Report]. Gas flaring produces both of the primary
greenhouse gases, carbon dioxide and methane. Gas Flaring Report, at 20; Intergovernmental Panel
on Climate Change, Climate Change 2007: The Physical Science Basis, Summary for Policymakers
45 (Feb. 2007) [hereinafter [IPCC 2007 Summary], available at http://www.ipcc.ch/SPMafebo7.pdf.
Methane has twenty-one times the global warming impact of carbon dioxide. Most of the gas emitted
in a flare is burned, producing carbon dioxide from the combustion process. But the combustion
process is never 100 percent efficient. As a result, some methane gas — as much as 10 percent — is
released directly into the atmosphere without combusting. See Gas Flaring Report, at 0.

2 See Gbemre v. Shell Petroleum Development Co., Suit No. FHC/CS/B/153/2005, Motion Ex Parte
under Section 46(1) of the Constitution of the Federal Republic of Nigeria, Statement Pursuant to
Order 1, Rule 2(3) of the Fundamental Rights (Enforcement Procedure) Rules, and Verifying Afhdavit
(July 11, 2005) [hereinafter Gbemre Pleadings], available at http://’www.climatelaw.org/cases.

3 Gbemre v. Shell Petroleum Development Co., Suit No. FHC/CS/B/153/2005, Order (Nov. 14, 2005)
[hereinafter Gbemre Order], available at http://www.climatelaw.org/cases.
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effect — the oil companies have yet to comply and are appealing the order — it opens
up intriguing possibilities for crafting legal approaches to the problem of climate
change.

Little analysis of the plaintiffs’ climate change claim accompanied the Nige-
rian court’s ruling, but the notion that actions that contribute substantially to cli-
mate change may violate fundamental constitutional or human rights is intuitively
appealing. Constitutional rights and international human rights — I will refer to these
collectively as “human rights™ — invoke a sense of profundity and moral weight that
comports with the enormity and gravity of the climate change problem. In my view,
this intuition is correct. A right to security from climate change actually fits com-
fortably within the principles and values that underlie some of the oldest and most
venerated rights in the civil and political rights tradition. Even though that tradition
was born more than 200 years ago, long before anyone could have conceived of the
idea that human activities might one day reach a magnitude and scope sufficient to
alter the environment on a global scale, the problem of climate change — at least in
its political aspects — is exactly the kind of problem that civil and political rights are
aimed at combating. It is a problem that arises fundamentally from the distortion of
government decision making by power.

Human rights, of course, have traditionally been defined as imposing duties pri-
marily on States.> And yet in many instances the affirmative acts that contribute most
dramatically to climate change are committed by private actors, as Shell’s involve-
ment in the Nigerian gas flaring illustrates. While the Ghemre court did not address
this issue, even under traditional doctrine, the close relationship between Shell and
the Nigerian government in the operation of the Nigerian National Petroleum Cor-
poration may well warrant a finding of liability against Shell for acting in concert
with the State. Moreover, the recognition of rights in the context of climate change
may help build momentum toward a reconceptualization of human rights law that
broadens the set of duty holders to include not just States, but another set of impor-
tant actors on the international stage that often wield even more wealth and power
than States themselves — multinational corporations.

This chapter proceeds in two parts. The first part provides some background on
oil development in the Niger Delta and the gas flaring litigation. The second part
explores possible theories under which a right to security from climate change might
be grounded in traditional civil and political human rights, as well as how such rights

Another action alleging human rights violations in connection with climate change has been filed
with the Inter-American Commission on Human Rights by Inuit Circumpolar Conference against the
United States. See Petition to the Inter-American Commission on Human Rights Secking Relief from
Violations Resulting from Global Warming Caused by Acts and Omissions of the United States (Dec.
7, 2005), available at http:/iwww.ciel.org/Publications/ICC_Petition_7Decos.pdf. For a discussion of
that action, see Hari M. Osofsky, The Inuit Petition as a Bridge? Beyond Dialectics of Climate Change
and Indigenous Peoples’ Rights, in this volume.

4 See infra notes 57 to 60 and accompanying text.

5 See infra note g9.
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might be either traditionally applied or reconceptualized to impose liability on a
private multinational corporation like Shell.

1. BACKGROUND

1.1. Decades of Environmental Devastation and Military Repression
in the Niger Delta

Where the Niger River reaches the coastal plain on the south coast of West Africa,
it divides into hundreds of small streams and rivulets branching out across the flat
landscape. Covering 70,000 square kilometers, the Niger Delta is one of the largest
wetlands on Earth.® For millennia, it has supported a rich and diverse ecosystem,
with one of the highest concentrations of biodiversity on the planet.” It is also home
to over 10 million people from dozens of different ethnic groups, most of whom
depend on subsistence fishing and small-scale farming.”

However, the rich ecology of this region and its inhabitants’ way of life are now
in peril. In the 1950s, Shell and British Petroleum discovered oil in the Delta.?
Currently, 2.5 billion barrels of crude oil are pumped out of the Niger Delta each
day."” While a number of big multinational oil companies now have partial stakes
in Nigeria’s oil industry, Shell remains by far the biggest player. Nearly half of
Nigeria’s oil is produced by the Shell Petroleum Development Company, a joint
venture operated by Shell and owned primarily by Shell and the Nigerian National
Petroleum Corporation (NNPC)." Oil dominates the Nigerian economy, providing
more than 8o percent of government revenues, go percent of foreign exchange earn-
ings, and 40 percent of GDP."” Three-quarters of Nigeria’s il comes from the Niger
Delta.’s

6

Ibibia Lucky Worika, Deprivation, Despoliation and Destitution: Whither Environment and Human
Rights in Nigeria’s Niger Delta?, 8 ILSA ]. INT'L & Cowmp. L. 1, 4 (2001).

See Kaniye S. A. Ebeku, Biodiversity Conservation in Nigeria: An Appraisal of the Legal Regime in
Relation to the Niger Delta Area of the Country, 16 J. ENVTL. L. 361, 362-65 (2004); ANDY ROWELL,
JamES MARRIOTT & LORNE STOCKMAN, THE NEXT GULF: LONDON, WASHINGTON & O1. CONFLICT
IN NIGERIA 8 (2005); IKE OkONTA & ORONTO DOUGLAS, WHERE VULTURES FEAST: SHELL, HUMAN
RicHTS AND OIL IN THE NIGER DELTA 61-63 (2003).

Id.; Worika, supra note 6, at 4.

9 Gas Flaring Report, supra note 1, at 6; Rowell, supra note 7, at 58.

Gas Flaring Report, supra note 1, at s.

See ROWELL, supra note 7, at g—10. Shell owns a 30 percent share, NNPC a 55 percent share, the
French company ELF-Aquitaine a 10 percent share, and the Italian company AGIP a 5 percent share.
See OKONTA, supra note 7, at 49. Under the Nigerian Constitution, all oil is the property of the federal
government, so all oil companies operate in Nigeria as joint ventures with the NNPC. See Constitution
of the Federal Republic of Nigeria (1999), Art. 44(3); Alison Shinsato, Increasing the Accountability of
Transnational Corporations for Environmental Harms: The Petroleum Industry in Nigeria, 4 Nw. U. J.
INT’L HUM. RIGHTS 186, 191 (2005).

See ROWELL, supra note 7, at g.

3 See OKONTA, supra note 7, at 18.
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Since Shell first struck oil there five decades ago, 159 oil fields and 275 flow stations
have been carved out of the fragile Delta ecosystem.™* Seven thousand kilometers
of rusty pipeline — some of it forty years old — snakes across the landscape.” The
pipeline frequently ruptures, spewing crude oil across the land and water. According
to the Nigerian government, 6,817 oil spills occurred in the Niger Delta between
1976 and 2001 (about one a day for twenty-five years). But other experts estimate that

the actual amount may be ten times higher.'(‘

Even as of a decade ago, a report by
the CIA estimated that the amount of oil spilled in the Niger Delta was already ten
times the amount of the Alaskan Exxon Valdez spill.”7

The spilled oil and the outdated waste disposal techniques practiced by Shell and
the other oil companies operating in the Delta have wreaked havoc on the health of
the people there and on the ecosystems upon which they depend. But spilled oil and
waste is only part of the environmental devastation oil development has brought to
the Delta. Oil deposits are often accompanied by natural gas that escapes from the
ground when the oil is pumped. Although it is possible to capture this escaping gas
and either reinjectit into the ground or collect it for sale, the oil companies operating
in Nigeria choose instead to simply burn it off. Indeed, gas flaring has been standard
practice since oil production first began in Nigeria in the 1950s."” Thus, most of the
oil wells in Nigeria are accompanied by a raging flame that burns twenty-four hours
a day, reaching hundreds of feet into the sky, killing the surrounding vegetation
with searing heat, emitting a deafening roar, and belching a cocktail of smoke,
soot, and toxic chemicals into the air along with a potent mixture of greenhouse
gases.'? The devastating environmental effects of this wasteful practice have led other
countries to reduce gas flaring to a bare minimum. In the United States, less than

20

half of 1 percent of extracted natural gas is flared;* in Western Europe, the rate is

less than 1 percent.” But the same multinational corporations that have virtually
stopped the practice in other parts of the world continue to flare 75 percent of the
natural gas produced in Nigeria.” Because the amount of oil drilling conducted
in the Niger Delta is enormous — Nigeria is OPEC’s fifth-largest producer of oil
and most of it comes from the Delta®® — the absolute amount of gas being wasted
by flaring and the magnitude of the accompanying environmental destruction is
staggering. The Niger Delta produces 2.5 billion barrels of crude oil every day, and

4 See Tom O'Neill, Curse of the Black Gold: Hope and Betrayal in the Niger Delta, NAT'L GEOGRAPHIC,
Feb. 2007, at 88, available at http://www7.nationalgeographic.com/ngm/o7o2/feature3/index.html.

15 See Shinsato supra note 11; see also OKONTA, supra note 7, at 77—78.

See O'Neill, supra note 14.

7" See Douglas Farah, Nigeria’s Oil Exploitation Leaves Delta Poor, Poisoned, WasH. Post, Mar. 18,

2001, at Az22.

Shell Report, supra note 2, at 23—24; OKONTA, supra note 7, at 66.

9 ROWELL, supra note 7, at 67, 245; OKONTA, supra note 7, at 73, 78-79, 84-8s.

Shinsato, supra note 15.

See Peter Roderick, Environmental Justice, Climate Change, and Environmental Racism in the Niger

Delta, available at http:/fwww foei.org/en/publications/link/env-rights/s4.html.

See Gas Flaring Report, supra note 1, at 11.

23 See Shinsato, supra note 15, at 191.
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most of the associated 2.5 billion cubic feet of natural gas is burned off into the
atmosphere.* In 2001, 40 percent of all the natural gas burned throughout Africa
was attributable to gas flaring in Nigeria.* It is estimated that Nigeria’s gas flaring has
contributed more greenhouse gases to the atmosphere than all of sub-Saharan Africa
combined.?’

[ronically, the global climate change to which gas flaring in the Niger Delta
makes such a significant contribution is likely to produce particularly devastating
impacts in Nigeria itself. The Intergovernmental Panel on Climate Change (IPCC)
has concluded that “Africa is one of the most vulnerable continents to climate
variability and change.””” The Niger Delta itself is particularly vulnerable to sea
level rise. The low-lying marshy lands of the Delta have been gradually subsiding
in recent years, a process that has been significantly exacerbated by oil and gas
extraction.® This subsidence in combination with the sea level rise predicted to
occur as a consequence of climate change is likely to cause widespread inundation
and dislocation. Studies have estimated that a forty-kilometer-wide strip of the Delta
could be inundated within decades and that 8o percent of the Delta’s population
will have to move.” The IPCC reported in 2001 that a one-meter rise in sea level
could put 600 square kilometers of land and more than 3 million people at risk in
Nigeria.>* Additionally, increasingly frequent and severe storms triggered by climate
change could have devastating impacts. One study concludes that rising sea surface
temperatures off Nigeria’s coast have the capacity to trigger tornado-type storms in
the Niger Delta. Such storms are likely to cause “huge storm surges and catastrophic
flooding that will result in unprecedented deaths and collapse or destruction of
coastal infrastructure.”'

Although the dangers of climate change have only recently come to be widely
recognized, the people of the Niger Delta have long understood the devastating
impacts of the oil industry on their lands and waters. Beginning in the late 198os,
protests against the oil industry in the communities of the Niger Delta met with

> Gas Flaring Report, supra note 1, at 4-s.

3 Id.

* 1d.

*7 IPCC, Climate Change 2007: Climate Change Impacts, Adaptation and Vulnerability, Sum-

mary for Policymakers 10 (Apr. 6, 2007) [hereinafter [IPCC 2007 Impacts Summary|, available at

http:/Awww.ipcc.ch/SPM6avroy.pdf. The enumerated impacts include the risk of regional conflict
over dwindling water resources, declines in agricultural production, potentially irreversible losses
in natural resource productivity and biodiversity, risks of increased vector- and water-borne disease,

increased desertification, and flooding of coastal areas due to sea level rise. Id.

See ROWELL, supra note 7, at 235.

29 Id.

3 See Intergovernmental Panel on Climate Change, IPCC Special Report on the Regional Impacts
of Climate Change: An Assessment of Vulnerability, ch. 2.3.4.1.2, (1997) [hereinafter IPCC Special
Report on Regional Impacts] available at http://www.grida.no/climate/ipcc/regional/index.htm.

3t D.O. Adefolalu & J. F. Adeyemi, Climate Change: Potential Impact on the Niger Delta — the Economic
Nerve-Center of Nigeria, International Conference on Energy, Environment and Disasters, Charlotte,
N.C,, July 2430, 2005.



178 Amy Sinden

increasingly brutal and violent repression by the Nigerian military.>* In the early
1990s in the Ogoniland region of the Niger Delta, Nigerian security forces killed
2,000 people and razed thirty villages in an attempt to quell mounting protests by
the Ogoni people against oil development in their region.?? There is evidence that
Shell played a major role in instigating and supporting this violence, supplying
helicopters and boats to transport the troops for these operations and paying bonuses
to the military personnel who participated.>* There is also evidence that Shell was
involved or complicit in the Nigerian government’s 1994 arrest and subsequent
execution of Ogoni political leader Ken Saro Wiwa in what was widely condemned
as a sham proceeding.

1.2. The Gas Flaring Litigation

The events described previously received considerable publicity and triggered two
lawsuits alleging human rights violations in connection with the repression of
the Ogoni and the environmental destruction caused by oil development in
Ogoniland.?* But a series of lawsuits filed in 2005 in the Nigerian courts are the first
to focus specifically on the practice of gas flaring in the Niger Delta. Seven cases have
been filed in various local divisions of the federal court system in Nigeria.3” In each

32 See ROWELL, supra note 7, at 83-84. In 1987, Nigeria’s Military Police Force came to the small fishing
village of Ito at the request of Shell to quell protests, arriving in speedboats belonging to Shell. By the
end of the ensuing confrontation, the police had killed two demonstrators and destroyed forty houses,
leaving 350 villagers homeless. Id.

33 See Paul Lewis, Blood and Oil: A Special Report: After Nigeria Represses, Shell Defends Its Record,
N.Y. TiMES, Feb. 13, 1996, at A1.

34 See Douglass Cassel, Corporate Initiatives: A Second Human Rights Revolution?, 19 FORDHAM INT'L
L.J. 1963, 1965-66 (1996).

35 See Paul Lewis, Blood and Oil: A Special Report: After Nigeria Represses, Shell Defends Its Record,

N.Y. TmvEs, Feb. 13, 1996, at A1; Douglass Cassel, Corporate Initiatives: A Second Human Rights

Revolution?, 19 FOrRDHAM INT'L L.J. 1963, 1966-67 (1996); Rowell, supra note 7, at1—7. Two prosecution

witnesses recanted their testimony during the trial, claiming they had been bribed to provide testimony

implicating Saro Wiwa in the murders. In a filmed statement and sworn affidavit, one said that he
had been promised money and contracts with Shell to testify against Saro Wiwa and that Shell
representatives were present when the offer was made. Shell Denies Foul Play in Nigerian Murder

Trial, GUARDIAN, Sept. 29, 1995, at 13.

One, filedin U.S. federal courtin 1996 under the Alien Tort Claims Actagainst Shell, is still proceeding

in the trial court. See Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88 (2d Cir. 2000). The other, filed

against the Nigerian government before the African Commission on Human and Peoples” Rights,

36

resulted in a ruling that the environmental destruction of Ogoniland and the military repression of
the Ogoni people violated their rights to life, to nondiscrimination, to property and family, to health
and a satisfactory environment, and to the free disposal of wealth and natural resources under the
African Charter on Human and Peoples’ Rights. See Social & Econ. Rights Action Ctr. for Econ. and
Social Rights v. Nigeria, African Commission on Human and People’s Rights, Comm. No. 155/96
(2001), available at http:/fwwwi.umn.edu/humanrts/africa/comcases/155-96b.html; see also Justice C.
Nwobike, The African Commission on Human and People’s Rights and the Demystification of Second
and Third Generation Rights under the African Charter: Social and Economic Rights Action Center
(SERAC) and the Center for Economic and Social Rights (CESR) v. Nigeria, 1 AFRICAN ]. LEGAL
STUD. 129 (2005) (analyzing decision).
37 Conversation with Peter Roderick, Climate Justice Programme, July 28, 2006.
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one, the members of the local community as a class have sued the oil companies
engaged in gas flaring in their locality. Four of the cases name Shell as a defendant.
Chevron, the French company ELF-Aquitaine, and the Italian company AGIP are
also each named in one of the other suits. Each suit also names as defendants the
Attorney General of Nigeria and the Nigerian National Petroleum Corporation.

In each case, the plaintiffs allege that the defendants’ practice of gas flaring
violates their fundamental rights to life and dignity guaranteed under the Nigerian
constitution as well as their rights to life, integrity of the person, health, and a
satisfactory environment guaranteed under the African Charter on Human and
Peoples’” Rights.* The basis for these claims is the damage to the environment and
the health of the local people caused by the air pollution and noise emitted by the
flares: Plaintiffs point to an “increased risk of premature death, respiratory illnesses,
asthma and cancer,” acid rain, and reduced crop production.?* But perhaps most
interestingly, plaintiffs also cite the contribution of gas flaring to climate change as
a basis for their constitutional and human rights claims.*

The first case was filed in the federal court in Benin City on July 11, 2005, by Jonah
Gbemre on behalf of himself and the Iwherekan Community in Delta State (the
“applicants”).”" It named Shell, the NNPC, and the Attorney General of Nigeria as
respondents.” In their “counter-affidavits” to Gbemre’s claims, Shell and NNPC
denied that they engaged in gas flaring in the Iwherekan Community and denied any
causal connection between their activities and the adverse environmental impacts
cited by the applicants.”® Shell and NNPC then engaged in a series of procedural
maneuvers apparently designed to delay a decision on the merits, but that instead
seemed only to irritate the trial judge.

When their attempt to convince the trial judge to delay a ruling on the merits in
order to dispose of certain procedural motions failed, the lawyers representing Shell
and NNPC initiated multiple proceedings in the court of appeals. They then made
repeated motions before the trial court for stays pending appeal. The trial judge
denied these motions and repeatedly directed defense counsel to present argument
in response to the merits of plaintiffs’ claims. At each successive hearing, however,
defense counsel avoided arguing the merits by making additional motions for stays,
continuances, and even recusal, all of which the judge denied. At one hearing,
relations between defense counsel and the judge became so strained that defense

3 Gbemre Pleadings, supra note 2, Statement at B.2, C.1, C.2.

39 Id., Verifying Affidavit at 11(b), (f), (g).

4° Id. at u1(a), (c).

4 See Gbemre Pleadings, supra note 2. The court granted Mr. Gbemre permission to bring his case on
July 21, 2005. See Gbemre v. Shell Petroleum Dev. Co., Suit No. FHC/CS/B/153/2005, Judgment 1
(Nov. 14, 2005) [hereinafter Gbemre Judgment], available at http://www.climatelaw.org/cases.

+ Gbemre Pleadings, supra note 2.

4 See Gbemre v. Shell Petroleum Dev. Co., Suit No. FHC/CS/B/153/2005, Counter Affidavit of Mrs.
Enobong Ozor (Aug. 30, 2005); Gbemre v. Shell Petroleum Dev. Co., Suit No. FHC/CS/B/153/
2005, Counter Affidavit for 2nd Defendant by Mary Akujobi (Sept. 15, 2005) [on file with
author].
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counsel abruptly stood up and, with all his junior associates in tow, walked out of
court “without,” in the words of the court, “the usual courtesy of bowing to the
bench.”#+

The trial judge’s growing irritation with these maneuverings comes through in the
final judgment, in which he accuses the lawyers for Shell and NNPC of acting “in
bad faith” and calls their repeated motions for stays “an abuse of the process of this
Court.”# Ultimately, the court ruled that Shell and NNPC were “hereby foreclosed
from presenting any further Reply” to the applicants’ claims,** and on November
14, 2005, the court issued its final judgment.

The court ruled that the constitutional rights cited by plaintiffs “inevitably
includel[] the rights to [a] clean poison-free healthy environment,” and that the
defendants’ gas flaring constitutes “a gross violation of [the plaintiffs’] fundamental
[constitutional] right to life and dignity.”#” While the court’s judgment referenced
the plaintiffs” assertions in their affidavit that gas flaring leads to the emission of
greenhouse gases and “contributes to adverse climate change,
specific findings with respect to climate change and offered no analysis of whether
the climate change impacts of gas flaring in particular formed part of the basis for

45 the court made no

its holding that a violation of constitutional rights had occurred. The court’s order
“restrained [Shell and NNPC] from further flaring of gas in Applicant’s Community”
and ordered those defendants “to take immediate steps to stop the further flaring
of gas.”+

After the court’s order, the flares continued to burn. The companies took no
steps to stop gas flaring as they had been directed to do by the court and pro-
vided no indication that they intended to do so. In December 2005, the appli-
cants went back to the trial court with a motion seeking to have certain officials
of Shell and NNPC held in contempt.*> When the court ruled on this motion it
softened its original order somewhat, giving the defendants an additional year, until
April 2007, to stop the flaring. But the judge also ordered officials of Shell and
NNPC to personally appear before the court on May 31, 2006, to present a quarterly
program for ending the flaring by the April 2007 deadline.” That hearing never
occurred, however. Shortly after the trial court’s ruling, Shell and NNPC’s repeated
attempts to get the appeals court involved in the case finally bore fruit. The appeals
courts actually issued an order restraining the trial court from sitting on May 31,
20006, thus halting the contempt proceedings.>® Subsequently, the trial judge was

# Gbemre Judgment, supra note 4, at 27.

4 Id. at 24.

4 1d. at 28.

47 Id. at 29.

8 Id. at 4-s.

49 Gbemre Order, supra note 3, at 4.

5 See Climate Justice Programme, Contempt of Court Proceedings Against Shell, http:/fwww.
climatelaw.org/media/nigeria.shell.contempt.decos (posted Dec. 16, 2005).

' Seeid.

Conversation with Peter Roderick, July 28, 2006.
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removed from the case and transferred to a different district in the north of the
country.>?

The April 2007 deadline has now come and gone, but Shell and NNPC have not
stopped the flaring, nor have they submitted a plan for doing so.>* Meanwhile, the
procedural issues as well as Shell’s and NNPC’s appeal of the trial court’s ruling on
the merits are in front of the court of appeal and a ruling is expected some time this
year. The case will then likely make its way to the Nigerian Supreme Court. Thus,
as a legal matter, the trial court’s ruling stands, though it has had little practical
effect.

While the trial court’s judgment in Ghemre contains broad and definitive language
reading an environmental right into the Nigerian Constitution’s right to life, it does
not explicitly analyze the question of whether and under what circumstances climate
change impacts can provide a basis for finding a violation of that right. The sparseness
of the court’s analysis may reflect the fact that the respondents defended the case
almost entirely on procedural grounds and presented little to the court in the way of
substantive opposition to the applicants’ claims. Nonetheless, the court’s judgment
does make reference to the evidence submitted by the applicants linking gas flaring
to greenhouse gas emissions and climate change.>> On that basis, one could read it
as implicitly recognizing a right to security from climate change. Under any reading,
though, the court’s opinion leaves a lot of questions about the justifications for and
scope of such a right unaddressed. The following analysis begins to explore these
questions.

2. LOCATING A RIGHT TO SECURITY FROM CLIMATE CHANGE
IN THE HUMAN RIGHTS TRADITION

2.1. The Human Rights Tradition

While there are clearly important distinctions between domestic constitutional rights
and international human rights, for purposes of this analysis, the similarities are
more important than the differences.>® Both constitutional rights and international
human rights are traditionally understood to encompass a particular set of rights
that individuals enjoy against the State.>” As such, they are fundamentally different

53 See Friends of the Earth, Shell Fails to Obey Gas Flaring Court Order (May 2, 2007), available at
http://www.foe.co.uk/resource/press_releases/shell_fails_to_obey_gas_fl_o2052007.html.

>+ See id.

55 See supra note 48.

56 Constitutional rights and international human rights obviously differ in important respects. See gener-

ally Gerald L. Neuman, Human Rights and Constitutional Rights: Harmony and Dissonance, 55 STAN.

L. REv. 1863 (2003). International human rights, for example, stand even more firmly outside the State

than do constitutional rights, since they are defined by international law and have the capacity to be

enforced by international rather than domestic tribunals.

57 See Rex Martin, Human Rights and Civil Rights, in THE PaiLosopHy oF HuMAN RIGHTS 75, 79-81
(Morton E. Winston ed., 1989).
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from the private rights of tort and contract that government enables individuals to
enforce against each other.® Constitutional and international human rights come
into play when for some reason we cannot trust the political system to protect certain
individual interests through the usual forms of private law. Usually that occurs
when there is some reason to worry about abuse of power by the State itself. In
those instances, because we cannot trust the State to police itself, we need some
higher source of authority to act as a check on State power. Within domestic legal
systems, that higher source of authority is the constitution.>® In international law,
it is international human rights norms.”® Accordingly, both constitutional rights
and international human rights share this key characteristic of standing outside and
above the State in order to constrain abuses of State power.” I use the term “human
rights” to refer to both kinds of rights.

Human rights have evolved roughly in three waves. Civil and political human
rights arose during the Enlightenment and form the basis for the U.S. Bill of Rights
and the French Declaration of the Rights of Man. They are rooted in a conception of
the person as an autonomous individual, and they stress the protection of individual
dignity and autonomy from government interference. Economic and social rights,
by contrast, arose in the mid-twentieth century and are grounded in the notion that
government has affirmative obligations to protect individuals from deprivation of
the basic material necessities of life.* Finally, in the last several decades, a “third
generation” of human rights has begun to emerge. These rights attach to groups
rather than individuals and are aimed at the preservation of cultural identity and
self-determination.”

Second and third generation rights may seem at first blush more amenable to
the accommodation of a climate change right. Economic and social rights typ-
ically include a right to health and sometimes even an explicit right to a healthy
environment,’* and third generation rights often include a right to the free use of nat-
ural resources. But second and third generation rights are generally less enforceable

58 See LockE: Two TREATISES OF GOVERNMENT 271—72, 357-63 (Peter Laslett ed., 1988) (government’s
purpose to protect rights of individuals against invasion by each other, but in serving that function,
government necessarily accrues power, which it has duty to citizens not to abuse).

59 See, e.g., Stanley v. llinois, 405 U.S. 645, 656 (1972) (observing that the Bill of Rights was “designed to
protect the fragile values of a vulnerable citizenry” from overbearing government officials); Wolff v.
McDonnell, 418 U.S. 539, 558 (1974) (“The touchstone of due process is protection of the individual
against arbitrary action of government.”).

60 See Steven Ratner, Corporations and Human Rights: A Theory of Legal Responsibility, 11 YALE L.J.

443, 466 (2001); Louis Henkin, International Rights as Human Rights, in THE PHILOSOPHY OF HUMAN

RIGHTS 129, 131 (Morton E. Winston ed., 1989).

See Tom CaMPBELL, RIGHTS: A CRITICAL INTRODUCTION 37-39 (2000).

? See THE PHILOSOPHY OF HUMAN RIGHTS 4-35, 18-19 (Morton E. Winston ed., 1989); CAMPBELL, supra

note 61, at 5-10.

% See generally Philip Alston, A Third Generation of Solidarity Rights: Progressive Development or

Obfuscation of International Human Rights Law? 29 NETH. INT'L L. REV. 307 (1982).

See 1988 Protocol to the American Convention on Human Rights, Art. 11 (“Everyone shall have the

right to live in a healthy environment”).

61

64
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than civil and political rights.”> First, they are typically expressed in less binding
terms. For example, the International Covenant on Economic, Social, and Cul-
tural Rights only calls on States to “take steps” to achieve the enumerated rights

7% The International Covenant on

“up to the maximum of available resources.
Civil and Political Rights, by contrast, directs each State to “undertake to respect
and to ensure [the enumerated rights] to every individual within its territory.”"7
Moreover, second and third generation rights are often framed in explicitly
nonjusticiable terms. Many constitutions, for example, include them in a sepa-
rate section designated for nonjusticiable rights.”® Indeed, the Nigerian constitution
includes an environmental rights provision, but it is in a separate section of the
constitution that the courts have interpreted as nonjusticiable.”” For this reason,
the applicants in Ghemre did not even cite the environmental rights clause in their
pleadings.” They did cite certain second and third generation rights from the African
Charter on Human and Peoples’ Rights, but rather than relying on these rights as
the basis for a free-standing claim, they simply referenced them as “reinforce[ing]”
the civil and political rights in the Nigerian constitution.

In sum, civil and political rights, with their centuries-old pedigree, enjoy far more
acceptance and are far more likely to be viewed as enforceable by the courts than
second and third generation rights. Accordingly, a climate change right is likely to
be far more effective both rhetorically and legally if it is grounded in traditional civil
and political rights.

Additionally, the values and concerns that underlie our civil and political rights
tradition are of particular salience in the context of climate change. As I have argued
elsewhere, civil and political rights are grounded fundamentally in concerns about
power imbalance and its distorting effect on government decision making. Thus,
many of the rights that we consider central to our civil and political rights tradition
aim at counteracting the disparity of power between the State and the individual in

6

N

See Robin R. Churchill, Environmental Rights in Existing Human Rights Treaties, in HuMAN RIGHTS
APPROACHES TO ENVIRONMENTAL PROTECTION 89, 100 (Alan E. Boyle & Michael R. Anderson eds.
19906) (calling the environmental rights provision in Article 11 of the 1988 Protocol to the American
Convention on Human Rights “rather weak, since it requires party States essentially to do no more
than what they feel able to do, in the light of their available resources”).

International Covenant on Economic, Social and Cultural Rights, Art. 2(1).

International Covenant on Civil and Political Rights, Art. 2(1).

68 Barry E. Hill, Steve Wolfson & Nicholas Targ, Human Rights and the Environment: A Synopsis and
Some Predictions, 16 GEo. INT'L ENVTL. L. REV. 359, 381-82 (2004); Michael R. Anderson, Individual
Rights to Environmental Protection in India, in HUMAN RIGHTS APPROACHES TO ENVIRONMENTAL
PROTECTION 199, 213-14 (Alan E. Boyle & Michael R. Anderson eds., 1996) (discussing constitution
of India).

The environmental provision states: “The state shall protect and improve the environment and
safeguard the water, air and land, forest and wildlife of Nigeria.” Constitution of the Federal Republic
of Nigeria, Art. 20. It is contained in a chapter entitled “Fundamental Objectives and Directive
Principles of State Policy” rather than the chapter entitled “Fundamental Rights,” which contains
civil and political rights including those on which the Gbemre applicants relied.
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criminal proceedings.” Similarly, the right to free speech is often justified on the
ground that by allowing public criticism of government officials, it provides a crucial
check on government power.” And the equal protection guarantee was added to
the U.S. Bill of Rights after the Civil War in response to what is perhaps the most
extreme example of power imbalance in society — the institution of slavery.”> Indeed,
Cass Sunstein argues that much of modern constitutional doctrine reflects “a single
perception of the underlying evil: the distribution of resources or opportunities to
one group rather than another solely because those benefited have exercised the raw
power to obtain government assistance.”’* By acting as “trumps,” civil and political
rights aim to counteract that underlying evil by effectively putting a thumb on the
scale in favor of the weaker party.”

In the context of climate change, there is an enormous power imbalance between
the interests that stand to gain from climate change regulation and those that stand —
in the short run at least — to lose. Those who stand to lose are those who profit
from the extraction and combustion of fossil fuels. These are some of the wealthiest
and most powerful corporations in the world. Multinational oil companies and
car manufacturers dominate the list of the top revenue-producing corporations in
the world. Shell, for example, earned more than $25 billion in profits in 2006,
second only to Exxon Mobil.”” The influence that these corporate giants wield over
government decision making is undeniable even in the developed world.”” But the
power that a company like Shell exerts over a poor cash-strapped government like
Nigeria, that derives more than 8o percent of its revenues from oil production, is
monumental.

On the other side, those who stand to gain from climate change regulation are
primarily individual people, like the people of the Niger Delta who will be inundated
by rising seas and battered by increasingly severe storms as the Earth warms. These
“gainers” from climate change regulation are large in number, disproportionately

7 See United States v. Gouveia, 467 U.S. 180, 189 (1984) (right to counsel aimed at correcting the
imbalance of power between the government and the accused); Miranda v. Arizona, 384 U.S. 436,
460 (1966) (right against self incrimination aimed at ensuring “the proper scope of governmental
power over the citizen . .. and maintaining a fair state-individual balance”); Susan Bandes, “We the
People” and Our Enduring Values, 96 MicH. L. REv. 1376, 1389, 1391 (1998) (arguing that the criminal
procedure amendments “serve to address the inequality of power between the government and the
individual and the need to curtail abuse of that power.”).

7 See Vincent Blasi, The Checking Value in First Amendment Theory, AM. B. Founp. REs. J. 521
(1977).

73 Since then, the Equal Protection Clause has been interpreted to address the subordination of other
stigmatized groups as well. See Ruth Colker, Anti-Subordination Above All: Sex, Race, and Equal
Protection, 61 N.Y.U. L. REv. 1003, 1007 (1986); Owen M. Fiss, Groups and the Equal Protection
Clause, 5 PHIL. & PUB. AFF. 107, 154-55 (1976).

7+ Cass R. Sunstein, Interest Groups in American Public Law, 38 STAN. L. REV. 29, 50-51 (1985).

75 See RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 23435, 184205 (1977).

76 Terry Macalister, Exxon and Shell See Profits Rocket, GUARDIAN UNLIMITED, Feb. 1, 2007, available
at http://business.guardian.co.uk/story/0,2003392,00.html.

77 See Richard B. Stewart, Pyramids of Sacrifice? Problems of Federalism in Mandating State Implemen-

tation of National Environmental Policy, 86 YALE L.J. 1196, 1213 (1977).
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poor,” widely dispersed, and have interests that are often hard to measure in precise
economic terms and not likely to be felt until well into the future. In contrast to
the oil companies, this is just the kind of group that has a particularly hard time
organizing politically.””

This kind of power imbalance has the capacity to grossly distort government
decision making. Arguably, this is exactly what has happened in Nigeria, where
the government has been unable to effectively regulate the widespread practice of
gas flaring despite a long-standing recognition of its devastating environmental and
health effects. This is precisely the kind of situation that human rights are intended to
address. Indeed, the trial court’s ruling is a classic, triumphal human rights story, in
which the politically powerless communities of the Niger Delta use human rights to
beat back the Goliath of corporate-backed government power. In the end, of course,
fighting vast and well-entrenched power disparities is a difficult business, and the
human rights tool is only as strong as the judiciary that enforces it. The impunity with
which Shell and the NNPC have ignored the trial court’s orders and their apparent
ability to inspire the court system to take extraordinary measures to prevent the trial
judge from issuing further rulings in the case is a testament to just how enormous
and intractable this particular power imbalance has become. Even if the lawsuit does
not ultimately result in an enforceable order ending gas flaring, however, framing
this conflict as a human rights issue still serves an important rhetorical purpose by
bringing into stark relief the power imbalance at its root.

2.2. Security from Climate Change as a Civil and Political Right

Anumber of decisions from international and domestic tribunals have already begun
to find a basis for environmental rights in certain well-established civil and political
rights, like the right to life, the right to privacy and family life, and the right to
information. These precedents may also provide support for a right to security from
climate change.

The right to life, dignity, and personal security (or some variant thereof) appears
in every human rights document. It is, perhaps, the most fundamental of all human
rights. A number of domestic and international tribunals have found this right
implicated in the context of environmental harms.* In a case brought by the Ogoni
people against the Nigerian government, for example, the African Commission on

78 See Intergovernmental Panel on Climate Change, Climate Change 2001: Synthesis Report, Summary
for Policymakers 12 (2001), available at http://www.grida.no/climate/ipcc_tar/vol4/english/oos.htm.

79 See MaNcUrR OrsoN, THE Locic or COLLECTIVE ACTION: PuBLIC GOODS AND THE THEORY OF
GROUPS 16-23 (1965).

See generally Hari M. Osofsky, Learning from Environmental Justice: A New Model for International
Environmental Rights, 24 STAN. ENvTL. L.J. 71 (2005). In 1972, the Stockholm Declaration was the
first international instrument to draw an explicit connection between environmental protection and
the right to life: “Both aspects of man’s environment, the natural and the man-made, are essential to
his wellbeing and to the enjoyment of basic human rights — even the right to life itself.” Declaration
of the United Nations Conference on the Human Environment, 11 .L.M. 1416 (1972).
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Human and Peoples’ Rights held that the pollution and environmental degradation
caused by oil production in the Niger Delta constituted a violation of the Ogoni’s
right to life under Article 4 of the Charter.”" Similarly, in a study on the human
rights situation in Fcuador, the Inter-American Commission on Human Rights
found that environmental degradation connected with oil development activities
in that country violated the residents” right to life under the American Convention
on Human Rights.” In a case brought by Canadian citizens challenging a radioac-
tive waste facility near their homes, the United Nations Human Rights Committee
found that the case raised “serious issues” regarding the right to life under Article
6(1) of the International Covenant on Civil and Political Rights, even though it
ultimately dismissed the case for failure to exhaust domestic remedies.”> Addition-
ally, domestic courts in India,”* Columbia, and now Nigeria, have found enforce-
able rights to a clean environment under constitutional guarantees of the right
to life.”

Thus, where plaintiffs can show they will suffer some risk of death or personal
injury from the impacts of climate change, they may be able to claim a violation of
the core civil and political rights to life, dignity, and personal security.*®
the rights the plaintiffs relied on in Ghemre and in which the Nigerian court found
a generic “right to a clean poison-free, pollution-free and healthy environment.”*”

These are

The pleadings do not specifically describe any particular climate change impacts
that would cause personal injury to the residents of the Niger Delta and thereby
potentially violate this right. But, as discussed earlier, rising sea surface temperatures
associated with climate change are expected to trigger increasingly severe storms in
the Niger Delta. Especially in combination with the Delta’s increasing vulnerability
to flooding due to climate change—induced sea level rise, such storms could well
result in personal injuries and loss of life.”

81 Social and Econ. Rights Action Ctr. for Econ. and Social Rights v. Nigeria, African Commis-

sion on Human and People’s Rights, Comm. No. 155/96, 4 70 (2001), available at http://www1
.umn.edu/humanrts/africa/comcases/155-g6b.html.

8 Inter-Am. C.H.R,, Report on the Situation of Human Rights in Ecuador, OEA/Ser.L/V/I1.g6, doc. 10
rev. 1 (1997).

8 EHP v. Canada, Communication No. 67/1980, CCPR/C/17/D/67/1980 (U.N. Human Rights Comm.
Oct. 27, 1982).

84 See Charan Lal Sahu v. Union of India, AIR 1990 SC 1480, 717; Michael R. Anderson, Individual
Rights to Environmental Protection in India, in HUMAN RIGHTS APPROACHES TO ENVIRONMENTAL
PROTECTION 199, 215-16 (Alan E. Boyle & Michael R. Anderson eds., 1996).

85 Barry E. Hill, Steve Wolfson & Nicholas Targ, Human Rights and the Environment: A Synopsis and

Some Predictions, 16 GEo. INT'L ENVTL. L. REV. 359, 382-87 (2004).

See PRUE TAYLOR, AN ECOLOGICAL APPROACH TO INTERNATIONAL LAW: RESPONDING TO THE CHAL-

LENGES OF CLIMATE CHANGE 197-200 (1998).

Gbemre Judgment, supra note 41, at 29. See id. at 19 (noting applicant’s argument that right to life

should be broadly construed as “not just [a right not] to have one’s head cut or guillotined, but

also. .. [as] the right of a human being to have his organs function properly and to the enjoyment of
all his faculties”).

See supra notes 27 to 31 and accompanying text.

86

88
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Even where the injuries associated with climate change are not life threatening,
they may violate the right to privacy and family life.*> The European Court of
Human Rights (ECHR) has found this right violated where pollution prevents
people from living in their homes. In Lopez-Ostra v. Spain, for example, pollution
and fumes from a tannery waste treatment plant that the government allowed to
operate without a license forced the plaintiffs to move from their homes.”® The
court held that “severe environmental pollution may affect individuals” well-being
and prevent them from enjoying their homes in such a way as to affect their private
and family life adversely, without, however, seriously endangering their health.”'
Similarly, in Guerra v. Italy, the ECHR found the Italian government violated the
right to privacy and family life of residents living near a chemical factory by failing to
provide them with information on the risks posed by the factory.9* Thus, under these
precedents, if rising sea levels caused by climate change displace people from their
homes even without causing them physical injury, the right to privacy and family
life might well be violated.

Activities contributing to climate change may also implicate a right to information.
The right to information is often contained in statutes requiring the preparation
of environmental impact assessments, but it sometimes also appears in human
rights instruments”® and is increasingly viewed as derivative of the long-standing
and fundamental civil and political right to freedom of expression.?* While no
explicit right to information appears in the Nigerian constitution, in Ghemre, the
applicants made an effort to derive such a right from the right to life. They alleged
that Shell’s and NNPC’s failure to prepare an environmental impact assessment
violated Nigeria’s Environmental Impact Assessment Act and “contributed to the

89 International Covenant on Civil and Political Rights, Art. 8(1).

9 20 EHRR 277, ECHR 16798/90 (1994).

9 Id. at 1.

92 26 EHRR 357, ECHR 14967/89 (1998). The African Commission on Human and Peoples’ Rights also
found a violation of the rights to property and family in connection with the destruction of Ogoni
homes and villages and forced evictions perpetrated by the Nigerian military in retaliation for protests
against the environmental harms caused by oil development. See Social and Econ. Rights Action Ctr.
for Econ. and Social Rights v. Nigeria, African Commission on Human and People’s Rights, Comm.
No. 155/96, 61-66 (2001).

93 See International Covenant on Civil and Political Rights, Art. 19(2) (freedom of expression includes
“freedom to seek, receive and impart information and ideas of all kinds”). The yet-to-be-ratified
Charter of Fundamental Rights of the European Union also contains a right of access to Euro-
pean Parliament, Council, and Commission documents at Article 42. See Charter of Funda-
mental Rights of the European Union, Art. 42, 2000/C 364/01, 2000 O.J., (C 364), available at
http:/www.europarl.europa.eu/charter/pdf/text_en.pdf.

94 See Patrick Birkinshaw, Freedom of Information and Openness: Fundamental Human Rights?, 58
ApMIN. L. REV. 177 (2000). In its Resolution of the General Assembly of December 14, 1946, the
United Nations declared that “[fJreedom of information is a fundamental human right and is the
touchstone for all freedoms to which the United Nations is consecrated.” G.A. Res. 59(I), at g5,
U.N. Doc. A64 (Dec. 14, 1946). Many international environmental treaties and declarations also
contain explicit provisions requiring governments to provide access to environmental information.
See Alexandra Kiss, The Right to Conservation of the Environment, in LINKING HUMAN RIGHTS & THE
ENVIRONMENT 31, 33—36 (Romina Picolotti & Jorge Daniel Taillant eds., 2003).
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violation of the Applicant’s. .. fundamental rights to life and dignity” under the
Nigerian Constitution.”

An explicit right to information appears in Article 10 of the European Convention
on Human Rights and Fundamental Freedoms, but the European Court of Human
Rights has construed this provision narrowly, as simply imposing a duty on the State
not to interfere with efforts to obtain information from public or private entities

9 This crabbed reading has been widely condemned and many

willing to share it.
commentators have argued that a broader interpretation of the right to information is
more in keeping with foundational principles of democracy and open government.
The right can easily be interpreted, for example, as creating an obligation on the
part of government to release information about its own projects. An even broader
but still reasonable interpretation would impose a duty on the government to both
obtain and disseminate information on public and private projects that may impact
the environment.””

While it has the potential to be broadly applicable in a variety of contexts, the right
to information is particularly important with respect to environmental harms, the

causes of which are often not superficially apparent.””

Understanding such causes
frequently requires access to sophisticated scientific and technical information that
may often be in the control of government or corporate officials. Ensuring public
access to such information is thus crucial to the proper functioning of democratic
processes. These concerns are particularly salient in the context of climate change,
where the causal chain between the activities triggering the harm and the harm itself
is extremely complex and nonintuitive.

In sum, there is a significant potential for existing civil and political rights to form
the basis for a claim arising from climate change—induced harms. In particular,
there is precedent finding the right to life, dignity, and personal security, the right
to privacy and family life, the right to information, and a number of the other core
rights implicated in the context of environmental harms. Such precedent may be
persuasive in the context of a climate change claim.

2.3. The State Action Problem

Much of the activity around the world that is contributing most significantly to
climate change is conducted by private actors, often multinational corporations.
Indeed, gas flaring in Nigeria provides a case in point. Yet human rights have
traditionally been understood as rights that individuals enjoy against governments,

95 Gbemre Pleadings, supra note 2, Statement at B.3.

9 See Leander v. Sweden, ECHR (1987); Guerra v. Ttaly, 26 EHRR 357, ECHR 14967/89 (1998).

7 See Kiss, supra note 94, at 33-36.

8 See Claudia Saladin, Public Participation in the Era of Globalization, in LINKING HUMAN RIGHTS &
THE ENVIRONMENT 57 (Romina Picolotti & Jorge Daniel Taillant eds., 2003).
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not private actors.” Certainly, the climate change—inducing activities of private
parties can be constrained to some extent by the private law of tort and contract. But
where the governments that define such private rights themselves face incentives
to encourage the very activities that drive climate change, such private rights may
be ineffective. Where that is so, can human rights of the sort alleged in Ghemre be
invoked to constrain the actions of private parties directly?

The court in Gbemre did not explicitly address this issue but, depending on
the circumstances, such direct liability against private corporate actors for their
contributions to climate change may be possible. First, under existing doctrine in
some jurisdictions, private actors can be held liable for human rights violations
where they act in concert with State actors. Moreover, there has in recent years been
an increasing chorus of voices in the academic literature calling for an extension of
existing doctrine in order to impose human rights duties directly on multinational
corporations even in the absence of concerted action.'™

Under existing U.S. constitutional law'”" and international human rights law
as interpreted by U.S. courts,'”
violations of constitutional or international human rights where itacts in concert with
State agents. The plaintiff must show that the private actor is a “willful participant
in joint action with the State or its agents” in violating such rights,'*3
is a substantial degree of cooperative action between the State and the private actors

for example, a private actor can be held liable for

or that “there

99 See Tom Campbell, Moral Dimensions of Human Rights, in HuMAN RIGHTS AND THE MORAL RESPON-
SIBILITIES OF CORPORATE AND PUBLIC SECTOR ORGANISATIONS 14 (Tom Campbell & Seamas Miller
eds., 2004); Ratner, supra note 6o, at 465-66. There are a few exceptions. Human rights against
genocide, war crimes, and crimes against humanity have, since the aftermath of World War II, been
enforceable against private individuals. See id. at 466-68; Kadic v. Karadzic, 70 F.3d 232, 23944 (2d
Cir. 1995); Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948,
art. 4, S. Exec. Doc. O, 81-1 (1949) (“[PJersons committing genocide shall be punished whether they
are constitutionally responsible rulers, public officials, or private individuals.”).

190 See Ratner, supra note 60; Campbell, supra note g9, at 11; Menno T. Kamminga, Holding Multina-
tional Corporations Accountable for Human Rights Abuses: A Challenge for the EU, in THE EU AND
Human RiGHTS 553 (Philip Alston ed., 1999); Nicora JAGERS, CORPORATE HUMAN RiGHTS OBLIGA-
TIONS: IN SEARCH OF ACCOUNTABILITY (2002); Rebecca M. Bratspies, “Organs of Society”: A Plea for
Human Rights Accountability for Transnational Business Enterprises and Other Business Entities, 13
MicH. St. J. INT'L L. 9 (2005); Amy Sinden, Power and Responsibility: Why Human Rights Should
Address Corporate Wrongs, in THE NEW CORPORATE ACCOUNTABILITY: CORPORATE SOCIAL RESPON-
SIBILITY & THE Law (Doreen McBarnet, Aurora Voiculescu & Tom Campbell eds.) [forthcoming,
Cambridge Univ. Press].

°! Dennis v. Sparks, 449 U.S. 24, 27 (1980) (articulating standard for establishing violation of U.S.
constitutional rights under 42 U.S.C. § 1983).

192 See Kadic, 70 F.3d at 245 (adopting § 1983 “under color of law” test for establishing violation of
international human rights law by private actor under Alien Tort Claims Act); see also Doe v.
Unocal, 963 F. Supp. 880, 891 (C.D. Cal. 1997); Wiwa v. Royal Dutch Petroleum Co., No. 96
Civ. 8386, 2002 WL 319887, at *10 (S.D.N.Y. 2002) (quoting Dennis and Unocal). See generally Hari
M. Osofsky, Environmental Human Rights under the Alien Tort Statute: Redress for Indigenous Victims
of Multinational Corporations, 20 SUFFOLK TRANSNAT'L L. REV. 335 (1997).

193 Dennis, 449 U.S. at 27.
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in effecting the deprivation of rights.”’** Such tests have not generally been applied
by international human rights tribunals because the jurisdictional rules of those
forums only permit suits against States, but Steven Ratner has argued that a similar
test should be applied to hold corporations accountable where they act in concert
with government agents to commit human rights violations.'>

The plaintiffs in Ghemre should be able to make a strong showing that this test is
metwith respect to Shell. There is certainly good reason to believe that there has been
a close relationship between Shell and the Nigerian government, at least in the past.
Indeed, significant evidence exists that joint action between them has led to human
rights violations. Although the allegations have yet to be proved in court, in the
Alien Tort Claims Act suit against Shell for human rights violations connected with
Ken Saro Wiwa’s death, petitioners have successfully defeated a motion to dismiss
ina U.S. district court in New York based on the “joint action” theory."*® While the
acts that form the basis for that suit were committed by the Nigerian government
itself, evidence indicates that Shell assisted in those efforts by helping to plan attacks
against the Ogoni, providing financial and logistical support to the Nigerian military,
and participating in bribing witnesses. The climate change claims alleged in Ghemre
would arguably present an even clearer case of joint action. There, the culpable act
is the flaring of gas, which like all oil development activities in Nigeria, is conducted
as part of a joint venture between Shell and the NNPC. Since the legal entity that
is conducting the gas flaring — the Shell Petroleum Development Company — is
actually jointly owned by Shell and the Nigerian government, it is hard to imagine
a clearer case of “joint action.”*7

Not all climate change activities involve such joint ventures between government
and private entities. But in a world in which a number of multinational corporations
wield more wealth than many countries and the power of multinationals to affect
the conditions of daily existence for individuals often rivals that of government, the
notion that human rights norms impose duties only on State actors may be grad-
ually losing traction.'”” Indeed, multinationals often exercise considerable power
over States themselves, particularly in the developing world, where cash-strapped,
debt-ridden governments are desperate for the foreign investment that multination-
als can bring. In this environment, the ability of domestic governments to regulate
the activities of multinational corporations is significantly compromised, a situation
that is frequently exacerbated by the fact that a multinational may be incorporated
in a different country from the one in which it is conducting business."” Thus, as
stories of environmental atrocities committed by powerful multinational corpora-
tions unchecked by domestic regulation continue to emerge from various corners of

124 Unocal, 963 F. Supp. at 8g1.

195 See Ratner, supra note 60, at 498.

196 See Wiwa v. Royal Dutch Petroleum Co., No. 96 Civ. 8386, 2002 WL 319887, at *11 (S.D.N.Y. 2002).
197 See supra note 11 and accompanying text.

198 See Kamminga, supra note 100, at 553.

199 See Ratner, supra note 60, at 463.
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the globe, there have been increasing calls for the imposition of human rights duties
directly on such corporations.

I have argued elsewhere that the same concerns that animated the conceptualiza-
tion of civil and political rights in the eighteenth century as rights against government
warrant the imposition of such rights directly against multinational corporations in
the twenty-first century.”® Civil and political rights were grounded largely in con-
cerns about power imbalances, and during the Enlightenment, when States were the
largest aggregations of power in society, such rights were crafted to protect individuals
from abuses of State power. But in today’s world, where the power of multinational
corporations rivals that of States, civil and political rights should protect against cer-
tain abuses of corporate power as well. Thus, I have argued that at least in situations
in which multinationals are not checked by any domestic government and thus
wield final unappealable power of the type that States traditionally wield, human
rights duties should be imposed directly on those corporations.” Indeed, gas flaring
in Nigeria presents a classic example of a weak, cash-strapped government unable or

112

unwilling to rein in corporate power."* A series of feeble attempts by the Nigerian
government to regulate gas flaring over the past several decades has been entirely
ineffectual."

In sum, while many of the actors contributing most significantly to climate change
are private rather than State actors, even under traditional doctrine, such private
actors may face human rights liability where they participate in joint action with
the State. And even where such joint action cannot be shown, emerging theories of
human rights eventually may justify the imposition of liability directly on multina-

tional corporations, at least in situations in which they exercise State-like power.

CONCLUSION

Climate change may well be the most profound moral issue ever to confront the
human species. While humans have altered their environment on a local scale
probably for as long as they have walked the Earth, the impact of anthropogenic
greenhouse gas emissions on the fundamental forces that drive the global climate
system marks the first time that human activity can literally be said to have altered
every spot on Earth. In the words of Bill McKibben, global climate change may
indeed signal “the end of nature.”* Such a profound moral issue demands a pro-
found response from law. Human rights, with all the gravity and moral weight they

19 See Sinden, supra note 100.

" Arguably, this justification for the imposition of human rights duties on multinational corporations is
even more salient in the context of climate change, where governments are disabled from regulating
corporate behavior not only because of the inordinate power wielded by corporations themselves but
because of the inescapable logic of the tragedy of the commons.

"2 See ROWELL, supra note 7, at g6-112.

3 The Associated Gas Reinjection Decree, enacted by the Nigerian government in 1979 was supposed
to stop all flaring by 1984 but has had little or no effect. See OKONTA supra note 7, at 73-74.

"4 BiLL McKiBBEN, THE END OF NATURE (1989).
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have come to express, may well be an appropriate part of that response. The Ghemre
case holds out hope that the recognition of a human right to security from climate
change may provide a vehicle for courts to issue orders that begin to nudge those
actors responsible for substantial greenhouse gas emissions toward more responsible
behavior. And, just as importantly, Ghemre suggests how treating climate change as
a human rights issue may serve to imbue it with a sense of gravity and moral urgency
that has been too often missing from the public debate.
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Tort-Based Climate Litigation

David A. Grossman*

INTRODUCTION

Discussions about how to address climate change usually focus on politics, policies,
and programs. Until recently, the potential role of climate change litigation had been
virtually ignored. But in the past few years, the idea of using litigation as a tool to
address the causes and impacts of climate change has picked up steam, as illustrated
in many chapters of this book. Perceiving a lack of meaningful political action —
and given the increasing scientific evidence that “[m]ost of the observed increase
in global average temperatures since the mid-2oth century is very likely [greater
than go% likelihood] due to the observed increase in anthropogenic greenhouse

1

gas concentrations” — lawyers around the world have begun exploring litigation

strategies and, in some cases, initiating actions.” This chapter evaluates the viability
of one type of climate change litigation — what some see as the most novel or
radical idea — namely, applying tort law to hold companies emitting substantial
amounts of greenhouse gases liable for at least some of the harms caused by climate
change.

President and founder of Green Light Group, a consulting practice that provides research, writing,
and strategic advice on climate and energy projects related to policy, politics, law, and international
development. More information is available at http:/Avww.GreenLightGroup.org. This chapter is
based on an article first published in 2003, before any tort-based climate change suits had been filed.
The research has been updated and the argument refined for this book. The original article is David A.
Grossman, Warming Up to a Not-So-Radical Idea: Tort-Based Climate Change Litigation, 28 CoLUM.
J. ENvTL. L. 1 (2003).

WORKING GROUP I, INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (IPCC), CLIMATE CHANGE
2007: THE PHYSICAL SCIENCE BASIS, SUMMARY FOR POLICYMAKERS, FOURTH ASSESSMENT REPORT 10
(2007) (emphasis original).

> See generally Climate Justice Programme, http://www.climatelaw.org, for a description of various
climate change-related legal efforts around the world. For another account of climate change—related
legal efforts, see Kristin Choo, Feeling the Heat: The Growing Debate over Global Warming Takes on
Legal Overtones, ABA J., July 2006, at 29—35. For an account of relatively early explorations of climate
change litigation, see Katharine Q. Seelye, Global Warming May Bring New Variety of Class Action,
N.Y. TiMES, Sept. 6, 2001, at A14.
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There are those who argue that it is not useful to pursue such climate change
claims in the courts.> But harm caused by human activity is a central concern of
tort law,* and many of climate change’s costs are harms produced at least partially as
a result of human actions. Further, because of the uneven nature and distribution
of the effects of climate change, some localized groups (e.g., those living in coastal
areas or at high latitudes) are bearing, and will continue to bear, the brunt of climate
change’s harms and costs. This existing allocation raises the question of whether
we should continue to ask the victims of climate change to bear these costs or
transfer them to those who have most substantially contributed to creating the harm.
Allocation of the costs of harms is another central tort concern.>

There may be several areas of tort law that could be relevant in the climate change
context. This chapter focuses on two that may seem most applicable at first blush.
Section 1 examines the applicability of public nuisance to climate change, looking
at both pending and potential cases. The section explains some of the public rights
that defendants have arguably unreasonably infringed upon and the importance of
defendants retaining control of the mechanisms of harm.

Section 2 explores the applicability of products liability. Although at least some
products liability climate claims are probably viable, the defenses available to defen-
dants and the need to extend the manufacturers” duty of care ultimately make
products liability a weaker tort claim than public nuisance, which could explain
why no plaintiffs have filed a products liability climate case yet.

The chapter then turns to some of the general issues underlying all climate tort
suits. For instance, although a tort framework might be applicable, some would
dispute the propriety of such litigation, contending that climate change requires a
political solution. Ultimately, it is surely correct that litigation alone will not solve
the problems posed by climate change. But the point of tort-based climate change
litigation is to provide redress for harms caused or to provide injunctive relief to
prevent further harms — tasks that courts are well equipped to address. Section 3
analyzes this question of justiciability, as well as other jurisdictional hurdles such as
standing and preemption that climate change plaintiffs must overcome to reach a
hearing on the merits. It is possible that some climate tort claims could overcome
these hurdles.

Plaintiffs will face other challenges when dealing with the merits of the claims.
Section 4 explores how a plaintiff in climate change litigation might establish
generic, specific, and proximate causation. The section also explains the basis for
naming certain types of companies as defendants. Section 5 then describes the

3 See, e.g., Associated Press, To Curb Global Warming, Eight States and New York City Vow to Sue
Nation’s Largest Power Companies, July 21, 2004 (quoting AEP spokesman: “A lawsuit is not a con-
structive way to deal with climate change.”).

4 See Eduardo M. Penalver, Acts of God or Toxic Torts? Applying Tort Principles to the Problem of
Climate Change, 38 NAT. RESOURCES . 563, 569 (1998).

5 See id.
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standards for injunctive relief or damages, the types of damages that plaintiffs could
allege in their tort claims, some rules that might restrict damage recovery, and the
extent to which defendants could be liable for the total costs of climate plaintiffs’
harms.

This chapter therefore lays out several of the key elements involved in climate
tort suits. Courts have already encountered a few of these cases, and there probably
will be more. The cases are not as radical as some may think, and they are part of
the new reality of climate change in the courts.

1. PUBLIC NUISANCE

Public nuisance claims focus on “unreasonable injury” —in other words, such claims
are generally more concerned with the harm caused than with defendants” conduct
or intentions.” Accordingly, plaintiffs have used public nuisance suits for decades
to address pollution.” The application of nuisance law to the problem of climate
change does not appear to be that novel an extension.”

1. Existing Climate Change Public Nuisance Cases

Plaintiffs have already filed climate suits under a public nuisance theory, and this
section focuses on the three most prominent examples.

In Connecticut v. American Electric Power Co.,” eight state attorneys general
and the City of New York, plus three private land trusts, brought suit against the
five largest electric utilities in the United States'® seeking injunctive relief in the
form of an order “(i) holding each of the Defendants jointly and severally liable for
contributing to an ongoing public nuisance, global warming, and (ii) enjoining each
of the Defendants to abate its contribution to the nuisance by capping its emissions
of carbon dioxide and then reducing those emissions by a specified percentage each
year for at least a decade.” The District Court dismissed the case, holding that the
“actions present non-justiciable political questions that are consigned to the political

6

o

See, e.g., Wood v. Picillo, 443 A.2d 1244, 1247 (R.I. 1982) (“Distinguished from negligence liability,

liability in nuisance is predicated upon unreasonable injury rather than upon unreasonable conduct.”).

7 See, e.g., Georgia v. Tenn. Copper Co., 206 U.S. 230 (1907) (interstate air pollution); Illinois v.
Milwaukee, 406 U.S. 91 (1972) (Milwaukee I) (interstate water pollution).

8 See Cox v. City of Dallas, Tex., 256 F.3d 281, 291 (5th Cir. 2001) (“The theory of nuisance lends itself
naturally to combating the harms created by environmental problems.”).

9 406 F. Supp. 2d 265 (S.D.N.Y. 2005), appeal docketed, No. o5-5104-cv (2d Cir. 20006).

The plaintiffs are the states of Connecticut, New York, California, lowa, New Jersey, Rhode Island,

Vermont, and Wisconsin, the City of New York, and the Open Space Institute, Open Space Con-

servancy, and Audubon Society of New Hampshire. The defendants are AEP, Southern Company,

Tennessee Valley Authority, Xcel Energy, and Cinergy.

406 F. Supp. 2d at 270 (quoting Complaint, California ex rel. Bill Lockyer, Attorney Gen. v. Gen.

Motors Corp., Case No. Co6-05755 § 6 (N.D. Cal. Sept. 20, 20006), available at http://ag.ca.gov/

newsalerts/cmso6/06—082_oa.pdf).
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branches, not the Judiciary.” As of the writing of this chapter, the case is on appeal
with the Second Circuit.

California filed another public nuisance climate change suit, California v. General
Motors Corp., in September 2006 against six automakers.”> Unlike the relief sought
in Connecticutv. AEP, California “seeks a judgment holding each Defendant jointly
and severally liable for contributing to a public nuisance” and requests monetary
damages, attorneys’ fees, and declaratory judgment for future monetary expenses
and damages “incurred by California in connection with the nuisance of global
warming.”* As of the writing of this chapter, the district court has dismissed the case
(also because of “non-justiciable political questions”), and the case is on appeal with
the Ninth Circuit.”s

In February 2008, the Native Village of Kivalina and the City of Kivalina, located
in northwest Alaska, filed a public nuisance suit against twenty-four oil, gas, and
power companies.”” As in California, the plaintiffs seek a judgment that holds “each
defendant jointly and severally liable for creating, contributing to, and maintaining
a public nuisance,” attorneys’ fees, and “declaratory judgment for such future mon-
etary expenses and damages as may be incurred by Plaintiffs in connection with
the nuisance of global warming.”” Plaintiffs also allege civil conspiracy and concert
of action.”® As of the writing of this chapter, the Kivalina case has not yet been

heard.

1.2. Basics of Public Nuisance

The basic elements of a public nuisance claim are quite uniform throughout the
country, since most states follow the approach embodied in the Restatement (Sec-
ond) of Torts. To be liable, defendants must carry on, or participate to a substantial

Id. at 274. For more on justiciability, see infra Section 3.3.

3 No. Co6-05755, 2007 U.S. Dist. LEXIS 68547 (N.D. Cal. Sept. 17, 2007). The six defendants are
General Motors, Ford, Chrysler, Toyota North America, Honda North America, and Nissan North
America. The insurance implications of this case are explored in depth by Jeffrey W. Stempel in his
chapter Insurance and Climate Change Litigation, this volume.

4 Id. at *4.

5 Id. at *17; James Boles, Appeals Pending for Public Nuisance Climate Change Litigation, GLOBAL CLI-
MATE L. BLOG, Jan. 28, 2009, available at http:/www.globalclimatelaw.com/tags/california-v-general-
motors-co/. Hurricane Katrina victims in Mississippi also filed a class action in U.S. District Court
in April 2006 against oil and coal companies for contributing to global warming, which plaintiffs
assert contributed to the severity of the hurricane; claims include unjust enrichment, civil conspiracy
(against the American Petroleum Institute), public and private nuisance, trespass, negligence, and
fraudulent misrepresentation. The plaintiffs also sued chemical companies for contributions of halo-
carbons to climate change. The case was dismissed in August 2007. Comer v. Murphy Oil, Case No.
1:05-cv-00436-LG-RHW (S.D. Miss. 2007). For more on the challenges such a claim faces, see infra
note 158.

1 Native Vill. of Kivalina v. ExxonMobil Corp., No. CV-08-1138 (N.D. Cal. filed Feb. 26, 2008).

7 Complaint, Native Vill. of Kivalina v. ExxonMobil Corp. at 67, available at http://www.
globalclimatelaw.com/uploads/file/Kivalina Complaint.pdf .

8 1d.
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extent in carrying on, activities that create “an unreasonable interference with a right
common to the general public.”

The first critical element of the definition of public nuisance is “a right common
to the general public.” Such a right is collective; if, for instance, pollution prevents
the use of a public beach or kills the fish in a navigable stream and thus potentially
affects all members of the community, it impinges on a public right and can be
characterized as a public nuisance.*® Pollution, in fact, often impinges on public
rights. In one of the early public nuisance cases, the Supreme Court recognized
the right of “a sovereign that the air over its territory should not be polluted on a
great scale by sulphurous acid gas, that the forests on its mountains. . . should not
be further destroyed or threatened by the act of persons beyond its control, that the
crops and orchards on its hills should not be endangered from the same source.”
Similarly, courts have recognized “the right of the public in the waters of Lake
Champlain to have those waters preserved from oil-spill pollution,” the right of
the public against “great harm, annoyance and discomfort” caused by “continuing
and unreasonable discharges of malodors,”* and other such rights. In Connecticut
v. AEP, the plaintiffs claimed interference with “the right to public comfort and
safety, the right to protection of vital natural resources and public property, and the
right to use, enjoy, and preserve the aesthetic and ecological values of the natural
world.”** California asserted interference with the same rights in its case against
the automakers.” Kivalina alleged “substantial and unreasonable interference with
public rights, including, inter alia, the rights to use and enjoy public and private
property in Kivalina.”*"

The second critical element of a public nuisance claim is that the defendants’
interference with the public right is unreasonable. The Restatement recognizes
three independent and sufficient grounds for establishing unreasonableness: (1)
defendants’ conduct significantly interferes with the public safety, health, peace,
comfort, or convenience; (2) it is continuing conduct, or has produced a permanent
or long-lasting effect, and defendants know or have reason to know that it has a
significant effect upon the public right; or (3) defendants” conduct is unlawful.*”

9 RESTATEMENT (SECOND) OF Torts §§ 821B(1), 834 (1979); see also infra Section 4.2 for more on

substantiality.

RESTATEMENT (SECOND) OF TORTS § 821B cmt. g (1979). Some states have statutes defining a public

nuisance to be an interference with “any considerable number of persons,” under which no public

right as such need be involved. Id.

Georgia v. Tenn. Copper Co., 206 U.S. 230, 238 (1907).

> United States v. Ira S. Bushey & Sons, Inc., 363 F. Supp. 110, 120 (D. Vt. 1973).

3 Concerned Citizens of Bridesburg v. Philadelphia, 643 F. Supp. 713, 722 (E.D. Penn. 1986).

> Complaint, Connecticut v. Am. Elec. Power Co. € 154, available at http://www.ct.gov/ag/
lib/ag/press_releases/2004/enviss/global %2owarmingZ%2olawsuit.pdf.

3 Complaint, supra note 11, ¢ 59.

Complaint, supra note 17, at 62.

27 RESTATEMENT (SECOND) OF ToRTS § 821B(2) (1979). Liability for a public nuisance may arise even
though a party complies in good faith with laws and regulations. See City of Boston v. Smith & Wesson
Corp., No. 1999-02590, 2000 Mass. Super. LEXIS 352, at *60 (Mass. Super. July 13, 2000).
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The first and second grounds just listed seem readily applicable to the climate
change context. Defendants’ greenhouse gas emissions substantially contribute to
climate change and its resulting effects, thereby threatening public safety, health,
comfort, and convenience. Climate change is also a “permanent or long-lasting
effect” that defendants could have foreseen would interfere with these public rights.*”
In California v. GM, for example, California claimed that the automakers “knew
or should have known, and know or should know, that their emissions of carbon
dioxide and other greenhouse gases contribute to global warming and to the resulting
injuries and threatened injuries to California, its citizens and residents, environment,
and economy,” and the plaintiffs in Connecticut v. AEP made similar claims,
adding that the electric utilities “are knowingly, intentionally or negligently creating,
maintaining or contributing to a public nuisance — global warming — injurious to
the plaintiffs and their citizens and residents.”s° Kivalina made comparable claims
as well.?"

Courts also sometimes consider a third element, namely that the defendants failed
“to take reasonable actions within their control that would eliminate, ameliorate, or
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minimize the harm.”* It is not clear whether this element is required, so long as
defendants’ conduct creates or contributes to the nuisance.?3 Nevertheless, in many
instances, it is clear that defendants failed to take meaningful mitigating action, and
that some in fact acted to prevent public pressure for such mitigation.3*

8 For instance, the first IPCC assessment report came out in 19go. Courts appear to be in agreement
that manufacturers are held to the knowledge and skill of an expert, at a minimum keeping abreast of
scientific knowledge, discoveries, and advances. See, e.g., Borel v. Fibreboard Paper Prods. Co., 493
F.2d 1076, 1089 (sth Cir. 1973), cert. denied, 419 U.S. 869 (1974).

29 Complaint, supra note 11, € 61.

3% Complaint, supra note 24, § 153.

3t Complaint, supra note 17, at 63.

3> David Kairys, The Governmental Handgun Cases and the Elements and Underlying Policies of Public
Nuisance Law, 32 ConN. L. REv. 1175, 1177 (2000).

33 Id. atuy7 n.7.

34 See, e.g., Ross Gelbspan, Beyond Kyoto, AMICUS J. 22, 24 (Winter 1998) (“To date, fossil fuel inter-
ests, with few exceptions, have been devoting enormous resources to confounding the public with
an appalling public relations campaign of deception and disinformation”). For a detailed account
of fossil fuel companies’ early efforts to shape public debate, see generally Ross GELBsPAN, THE
HEeAT Is ON: ToE HIGH STAKES BATTLE OVER EARTH'S THREATENED CLIMATE (1997). Misinforma-
tion efforts have declined in recent years as many companies have started taking actions to address
climate change, but misinformation and obfuscation continue. The Competitive Enterprise Insti-
tute — a conservative think tank funded at times partly by ExxonMobil, Ford, and other business
interests — released TV ads in May 2006 questioning the existence of global warming. See Exxon
Blinks in the Global Warming Debate: Oil Giant Gives No Money to Group That Denies Global
Climate Change — For Now, CNNMONEY.coM, Sept. 20, 2006 available at http://money.cnn.com/
2006/09/20/mews/companies/exxon_funding/index.htm; David Adam, Royal Society Tells Exxon: Stop
Funding Climate Change Denial, GUARDIAN, Sept. 20, 2000, available at http://environment.guardian.
co.uk/climatechange/story/o,,1876538,00.html; Andrew Leonard, How the World Works: Is That Cli-
mate Change Egg All over Ford’s Face?, SALON.coM, May 18, 2000, available at http://www.salon.com/
tech/htww/2006/05A8/ford/index.html.
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Some courts, particularly in handgun decisions, have held that public nuisance
is inapplicable in the context of products, whether they are defective or not.»
They have contended that nuisance law is, at its heart, not about products but
rather about wrongful use of property.3® (Other courts addressing handgun actions,
however, have rejected the idea that public nuisances must arise from activities on
or related to property and have allowed public nuisance claims to proceed.)’” If
climate plaintiffs pursue claims focused on the ramifications of the use of products
such as motor vehicles, these holdings could be relevant. However, courts rejecting
the applicability of nuisance law to products have seemed primarily concerned about
the issue of control.3® As explained further in Section 4, with respect to proximate
causation, climate plaintiffs likely could establish that defendants retained control
of the mechanisms of harm at all steps of the causal chain (i.e., there are no
intervening third parties using products such as automobiles in some unintended
way).? Accordingly, the “products” issue might not pose an obstacle to some climate
nuisance suits — although it does raise the question of whether a doctrine designed
specifically for harmful products could apply in the climate context.

2. PRODUCTS LIABILITY

Products liability is another tort theory potentially applicable to climate change,
although it seems to be a significantly weaker claim than public nuisance, which
may be why no plaintiffs have filed climate change products liability suits to date.
The basic elements of a products liability claim are: (1) a product has a defect that
makes it unreasonably dangerous; (2) this defect existed when the product left the
defendant’s control; and (3) the defect proximately caused plaintiff's injuries.*
Under either a strict liability or a negligence theory, three types of defects can
result in an unreasonably dangerous product.* A warning defect occurs when there
is reason to anticipate that danger may result from a product, but the manufacturer

35 See, e.g., Camden County Bd. of Chosen Freeholders v. Beretta, U.S.A. Corp., 273 F.3d 536, 54041
(3d Cir. 2001); Tioga Pub. Sch. Dist. v. U.S. Gypsum Co., 984 F.2d 915, 920 (8th Cir. 1993); City of
Philadelphia v. Beretta U.S.A., Corp., 126 F. Supp. 2d 882, gog—10 (E.D. Pa. 2000). See also Kairys,
supra note 32, at 1182. For more on defective products, see infra Section 2.

30 City of Philadelphia, 126 F. Supp. 2d at g10 (citing Detroit Bd. of Educ. v. Celotex Corp., 493 N.W.2d
513, 521 (Mich. Ct. App. 1992)).

37 See City of Boston v. Smith & Wesson Corp., No. 1999-02590, 2000 Mass. Super. LEXIS 352, at *61
(Mass. Super. July 13, 2000).

38 See Camden County Bd. of Chosen Freeholders, 273 F.3d at 541 (“| TThe limited ability of a defendant
to exercise control beyond its sphere of immediate activity may explain why public nuisance law has
traditionally been confined to real property and violations of public rights.”); City of Philadelphia,
126 F. Supp. 2d at gro-11 (noting that harms are from intervening third-party criminals over whom
defendants exercise no control).

39 See infra Section 4.2.

4 See, e.g., Gebhardt v. Mentor Corp., 191 F.R.D. 180, 184 (D. Ariz. 1999) (citing Gosewisch v. Am.
Honda Motor Co., 737 P.2d 376, 379 (Ariz. 1987)).

4 Seeid.
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fails to warn users of that danger. The warning defect inquiry thus focuses more
on how the manufacturer acted than on the physical state of the product.# A
manufacturing defect occurs when a manufacturer makes a product in a way that
does not accord with its intended design.®* A design defect occurs when the harm
arises from the design of the product itself.# In both manufacturing and design
defect cases, the focus of the inquiry is more product oriented than conduct oriented.
Manufacturing defects do not appear to be relevant here, since the harms caused by
products that have contributed to climate change (e.g., cars) do not stem from shoddy
manufacture. As elaborated subsequently, and using motor vehicles as an example,
warning and design defect claims do not seem like a particularly good fit either.

2.1. Warning Defects

Generally, a product has a warning defect “when the foreseeable risks of harm posed
by the product could have been reduced or avoided by the provision of reasonable
instructions or warnings by the seller [or manufacturer| and the omission of the
instructions or warnings renders the product not reasonably safe.”# Manufacturers
warn the user about the risk so that he or she can avoid harm either by appropriate
conduct during use or by choosing not to use the product.+* Climate plaintiffs might
thus seek to bring a warning defect claim against defendants for failure to warn
users of the climate-changing dangers associated with their products’ carbon dioxide
emissions. They could argue, for instance, that if car manufacturers had advertised
fuel efficiency standards as early as they could have,*” consumers could have chosen
more fuel-efficient cars or other transportation alternatives.

But climate change plaintiffs are unlikely to prevail on a warning defect theory
for at least three reasons. First, some state statutes provide that liability for a warn-
ing defect attaches only if the absence of the warning makes the product “not
reasonably fit, suitable or safe for its intended purpose.”+ Failure to warn about
climate-changing impacts in no way makes products such as cars unfit for their
intended purposes.

Second, other states have determined that warning defect liability attaches only if
the manufacturer knew or should have known about the risk and failed to provide
a warning that a manufacturer exercising reasonable care would have provided, in

4 James T. O'RerLLy & Nancy C. Coby, THE Propucts LiaBILITY RESOURCE MANUAL 5 (General
Practice Section, American Bar Association 1993).

B Id.

# Id. at 6.

4 RESTATEMENT (THIRD) OF PRODUCTS LIABILITY § 2(c) (1998).

See id. § 2 cmt. i; see also Borel v. Fibreboard Paper Prods. Co., 493 F.2d 1076, 1089 (sth Cir. 1973),

cert. denied, 419 U.S. 869 (1974).

See generally Jack DoYLE, TAKEN FOR A RIDE: DETROIT’S BIG THREE AND THE PoLiTICS OF POLLU-

TION (2000) (explaining how the automobile industry failed to do so).

4 See, e.g., Dennis v. Pertec Computer Corp., 1996 U.S. Dist. LEXIS 18906, at *22 (D.N.J. Nov. 18,
1996) (N.J. law) (citing N.J. Stat. Ann. § 2A:58C-2).

=
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light of the likelihood that the product would cause harm of the plaintiff’s type and
in light of the likely severity of that harm.% Potential climate change defendants
probably have been aware of the climate-changing risks posed by their products for at
least several years, and the likelihood and severity of harm is fairly high.>' However,
even reasonable manufacturers may not have seen the need to provide warnings,
under the belief that they would not make a significant difference in consumers’
practices with regard to the purchase and use of products such as cars.

This ties into the third weakness in a climate change warning defect claim,
namely that a plaintiff must show that the failure to provide adequate warning was a
proximate cause of the harm.>* Even if manufacturers provided warnings about the
climate-changing emissions of their products, most consumers’ behavior probably
would not have changed meaningfully. There would still be few viable alternatives
to these products available to consumers. Given these considerations, warning defect
claims do not seem readily applicable in the context of climate change.

2.2. Design Defects

As a general rule, a product is defective in design “when the foreseeable risks of
harm posed by the product could have been reduced or avoided by the adoption of a
reasonable alternative design and the omission of the alternative design renders the
product not reasonably safe.”>3 Inherent features of a product, such as a knife’s sharp
edge, are not design defects.> This fact would seem to rule out design defect suits
against oil or coal companies, since there is no feasible way to burn their products
without producing carbon dioxide.>> For a product such as an automobile, however,
greenhouse gas emissions are not an “inherent” feature, since manufacturers can
design cars and engines in ways to reduce or eliminate carbon dioxide emissions.
Accordingly, climate plaintiffs might be able to bring a design defect claim against
car manufacturers, arguing that the “defect” of the automotive designs is the unnec-
essary production of significant amounts of greenhouse gases, which substantially
contribute to plaintiffs’ harms from global climate change.>®

19 See, e.g., Hisrich v. Volvo Cars of N. Am., Inc., 226 F.3d 445, 450 (6th Cir. 2000) (Ohio law).

5° See supra note 28.

5t See William C. G. Burns & Hari M. Osofsky, Overview: The Exigencies That Drive Potential Causes
of Action for Climate Change, this volume.

5> See Port Auth. v. Arcadian Corp., 189 F.3d 305, 320 (3d Cir. 1999); Gebhardt v. Mentor Corp., 191
F.R.D. 180, 185 (D. Ariz. 1999).

53 RESTATEMENT (THIRD) OF PRODUCTS LIABILITY § 2(b) (1998).

5+ O'Re1LLY & Copy, supra note 42, at 7 (citing RESTATEMENT (SECOND) OF TORTS § 402A (1965));
McCarthy v. Olin Corp., 119 F.3d 148, 155 (2d Cir. 1997).

55 See, e.g., DOYLE, supra note 47, at 238 (describing how reformulating gasoline might help air pollution

but would have no effect on global warming, since any form of gasoline contains the same amount of

carbon as another).

The standard for legal causation is substantiality, and a court can find all actors that are substan-

tial causes jointly and severally liable for the harm, subject to apportionment if feasible. See infra

Sections 4.2 and 5.4.
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Most jurisdictions seem to use some variant of a risk-utility or risk-benefit test
in design defect cases,’” balancing the severity and the likelihood of the potential
harm against the product’s benefits and the burden that effective precautions would
impose.”” If the risk outweighs the utility, a court can consider the product to
have a design defect.”” Climate change’s present and projected impacts are quite
severe, involving loss of land, buildings, infrastructure, species, ecosystems, and
communities, and the likelihood of these harms occurring is fairly high.*> The
“foreseeable risk” is thus substantial.” Undeniably, the benefits of motor vehicles
are also high, but the existence of potential alternatives might detract from the weight
of these benefits.

To better evaluate the “benefit” side of the equation, most courts require plaintiffs
to prove the existence of an alternative design that is feasible and that could have
% Courts often look to whether the alternative design is
safer, is technologically and economically feasible, does not impair the usefulness of

avoided the injury in question.

the product, and does not create other equal or greater risks.” For automobiles, such
alternative designs probably do exist; manufacturers can design cars to use cleaner
energy sources and to use fossil fuels more efficiently.** A court cannot judge past
and alternative designs, however, by contemporary expectations; it must measure

65

a design defect against standards as of the time of marketing.”> Some alternative

v
NS

Some states apply the “consumer expectation test” in design defect cases, assessing whether the risk of
harm from the product is greater than the ordinary consumer would have expected. See, e.g., Kelley
v. Rival Mfg. Co., 704 F. Supp. 1039, 1042 (W.D. Okla. 1989). Some other states look to whether a
reasonably prudent manufacturer who knew the product’s risks would have placed the product on the
market. See, e.g., Nichols v. Union Underwear Co., 602 S.W.2d 429, 433 (Ky. 1980).

8 O'REILLY & CoDY, supra note 42, at 64-66; see also Andrew J. McClurg, The Tortious Marketing of
Handguns, 19 SETON HALL LEGIS. |. 777, 779 (1995) (citing Prentis v. Yale Mfg. Co., 365 N.W.2d 176,
183 (Mich. 1984)). Benefits of the product that a court may consider include its cost, effectiveness for
an intended function, utility for multiple uses, durability and strength, convenience of use, collateral
safety (protecting against some other risks), and appearance and aesthetics. O'ReiLry & Copy, supra
note 42, at 66. The burden includes engineering costs to change the current design. See Caterpillar
Tractor Co. v. Beck, 593 P.2d 871, 885-86 (Alaska 1979).

59 O’REILLY & CoDy, supra note 42, at 64.

60 See Burns & Osofsky, supra note s1.

01 See supra note 28; see also Putman v. Gulf States Utils., 588 So. 2d 1223, 122829 (La. Ct. App. 1991)
(noting that the standard of knowledge, skill, and care in design defect cases is that of expert).

%2 O’RerLLy & Coby, supra note 42, at 67. See, e.g., West v. Searle & Co., 806 S.W.2d 608, 612 (Ark.

1991).

See, e.g., Barker v. Lull Eng’g Co., 573 P.2d 443, 455 (Cal. 1978); Wilson v. Piper Aircraft Corp., 577

P.2d 1322, 1326 (Or. 1978).

In 2000, for instance, Toyota and Honda introduced gas-electric hybrids with greatly improved fuel

efficiency. Since then, choices have expanded from two models to at least eleven. See Tara Baukus

Mello, Hybrid Popularity Skyrockets, EbMUNDs.Com, Oct. 17, 2007, available at http://www.edmunds

.com/advice/hybridcars/articles/101677/article.html.

See Quintana-Ruiz v. Hyundai Motor Corp., 303 F.3d 62, 72 (1st Cir. 2002); Cover v. Cohen, 461

N.E.2d 864, 866 (N.Y. 1984); O'REILLY & CoDY, supra note 42, at 69. Some state courts have even

held that alternative designs that “are feasible but not demanded or expected by consumers or external

standards” at the time “are not retrospectively held to be necessary in the context of a later design

defect trial.” O’ReILLY & CoDY, supra note 42, at 72.

63

64
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vehicle designs, such as the gas-electric hybrid cars currently on the market, are
recent developments. That these designs may not have been technologically or
economically feasible until recently may ultimately defeat a claim of defectiveness.

Two points are worth noting here, however. First, other designs, such as electric
cars, multivalve engines, and lighter automotive components, have been around for
decades, were known by consumers, and were put into commercial production, if at

% Second, the fact that companies continue to

all, later than they could have been.
make and market products that do not employ alternative designs — car manufacturers
are still producing fuel-inefficient vehicles such as SUVs — may facilitate design

defect suits targeting recent products.

2.3. Negligence, Breach of Duty, and Defenses

In products liability, plaintiffs can sue under either a strict liability or negligence
theory. A manufacturer will be held strictly liable in tort when it places a product
on the market, knowing that it is to be used without inspection for defects, and the
product proves to have a defect that causes injury to a person.’” If the risks of a
design outweigh its utility, pure strict liability would impose liability without regard
to whether the manufacturer knew or should have known about those risks.”® Most
courts have eschewed this approach, however, often looking at reasonableness even
in what are ostensibly strict liability cases.”

To establish a traditional negligence case, plaintiffs must prove (1) a duty of care
owed to plaintiffs by the defendants; (2) breach of that duty by the defendants; (3)
defendants’” breach as a proximate cause of plaintiffs’ damages; and (4) cognizable
injury or harm to the plaintiffs.” That the harms alleged by plaintiffs such as the
states in California v. GM and Connecticut v. AEP are cognizable is addressed in
Section 3,7 so only the first three elements are discussed here.

Reasonable foresight and knowledge of a product’s potential risks usually define
the scope of a manufacturer’s duty in product design.” At the level of expert

66
67

See generally DOYLE, supra note 47.

Greenman v. Yuba Power Prods., Inc., 377 P.2d 897, goo (Cal. 1963); see also Kennedy v. S. Cal.

Edison Co., 268 F.3d 763, 771 (9th Cir. 2001).

O'ReLLy & Coby, supra note 42, at 137.

See McClurg, supra note 58, at 8oo—o1. See also Port Auth. v. Arcadian Corp., 189 F.3d 305, 313 (3d

Cir. 1999) (“[U]nder New York law, theories of negligence and strict liability for design and warning

defects are functionally equivalent.”) (citations omitted).

7° O'RE1LLY & Coby, supra note 42, at 135. Judge Learned Hand considered a party to be negligent if
the expected costs of accidents, discounted by the likelihood that the accident will occur, are greater
than the costs of avoiding those accidents. See Penalver, supra note 4, at 576—77. This is essentially
a risk-balancing test. The costs of climate change are and will be enormous, and the likelihood of
destructive effects is fairly high. See Chapter 1. The costs to defendants of avoiding or minimizing
these harms, while potentially large, are likely to be less than the costs of climate change. Under
Learned Hand’s approach, therefore, courts would likely deem climate change defendants negligent.

7' See infra Section 3.1.

7 O'RE1LLY & CoDy, supra note 42, at 30; see also McClurg, supra note 58, at 796. In some states, the

ultimate determination of the existence of a duty is more “a question of fairness and public policy”

68
69
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knowledge, potential climate change defendants likely have known of the climate-
changing risks of their products for quite some time.”> Manufacturers’ duties are
usually restricted to those who foreseeably would consume or use their products.”
When the products in question are something like motor vehicles, it seems fair to say
that virtually everyone is a foreseeable user.”> Climate change plaintiffs, however,
are not harmed in their capacity as users or consumers of vehicles.

Nevertheless, two cases indicate that plaintiffs might still be able to demonstrate
a duty on the part of defendants. In a case involving the contamination of plaintiffs’
wells by MTBE in gasoline, the court found that the defendant oil companies could
owe the plaintiffs a duty to warn.”® The court acknowledged that some courts have
extended the duty to “third persons exposed to a foreseeable and unreasonable risk
of harm by the failure to warn.””7 The court then found that despite the fact that
the contamination “was [not] the direct result of [plaintiffs’] own use of gasoline
containing MTBE, [plaintiffs’] allegations are sufhcient to show that the harm
suffered by the plaintiffs was a foreseeable result of defendants’ placement of gasoline
containing MTBE in the marketplace.””* Although climate plaintiffs probably will
not pursue a duty-to-warn claim, the logic of extending defendants” duty to all those
foreseeably exposed to risk seems equally applicable to design defects.

A 2000 handgun case supports the extension of this duty-to-warn logic. In that case,
the court noted that defendants owed a duty of care to all people “to whom injury
may reasonably be anticipated as a probable result of manufacturing, marketing, and
distributing a product with an alleged negligent design.””” Since climate plaintiffs’
harms are arguably a foreseeable result of placement of defendants’ products in the
marketplace, defendants might owe plaintiffs a duty of care.

Plaintiffs’ second requirement in establishing a negligence claim is to prove a
breach of the relevant duty of care. In the products liability context, breach occurs
when a product is defective; so the risk-benefit test described earlier is also a test for
breach.” To preclude a finding of breach, defendants in a negligence suit can assert
that their actions were reasonable. The most important such defense in products
liability is that the defendants took due care by meeting the “state of the art.”™
To proffer the “state of the art” defense, manufacturers do not have to operate at

than of foreseeability, though foreseeability is still important. See Arcadian Corp., 189 F.3d 305 at
315-16 (citing Kuzmicz v. Ivy Hill Park Apartments, Inc., 688 A.2d 1018, 1020 (N.]. 1997)).

73 See supra note 28.

7+ See, e.g., Morris v. Chrysler Corp., 303 N.W.2d 500, 502-03 (Neb. 1981).

75 Cf. In re Methyl Tertiary Butyl Ether (“MTBE”) Prod. Liab. Litig., 175 F. Supp. 2d 593, 625-26
(S.D.N.Y. 2001).

70 1d.

77 1d. at 625 (citing McLaughlin v. Mine Safety Appliances Co., 181 N.E.2d 430, 433 (N.Y. 1962)).

7 1d.

79 White v. Smith & Wesson, 97 F. Supp. 2d 816, 828—29 (N.D. Ohio 2000) (citing Gedeon v. E. Ohio

Gas Co., 190 N.E. 924, 926 (Ohio 1934)).

See supra Section 2.2.

Some states have established statutory presumptions that a product is not defective if its design

conforms to the “state of the art.” O’'Re1LLY & Coby, supra note 42, at 72.
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the forefront of technology; the term sometimes refers to economic feasibility, the
existence of generally recognized industry practices, or the existence of industry or
government design standards.”

As previously noted, climate change plaintiffs might have trouble showing that
all alternative designs were economically feasible.”> The government standards in
Title 1T of the Clean Air Act (CAA)*+ might also bolster industry claims of meeting
the state of the art in automotive emissions and fuel efficiency, though foreign
manufacturers adopted some basic technologies well before U.S. manufacturers,
resulting in marked differences in fuel efficiency.”s This fact might help defeat any
claims of an “industry practice.” Furthermore, even if no manufacturer adopts or
considers alternative designs, a plaintiff still can introduce expert testimony to show
that, as a practical matter, manufacturers could have adopted a reasonable alternative
design.”® For instance, climate change plaintiffs might be able to show the existence
of such an alternative design for the current production of fuel-inefhcient SUVs.

The third step in climate plaintiffs’ negligence claim is to establish proximate
causation. Section 4 addresses this issue.”” Defendants in a negligence suit, though,
can offer evidence of plaintiffs’ conduct to defeat or mitigate a finding that defendants
were the proximate cause of plaintiffs” injuries. These defenses fall into two general
categories: (1) contributory negligence or comparative fault; and (2) assumption of
risk.”> Contributory negligence means that plaintiffs were negligent in a way that
contributed to their injuries. Historically, and still in a few jurisdictions, contributory
negligence defeats any liability for defendants.” Most jurisdictions, however, utilize
comparative fault, in which courts reduce the defendants’ liability proportionate to
the plaintiffs’ degree of fault.”® “Assumption of risk” means that courts bar plaintiffs
from recovery because plaintiffs knew of the product’s danger but nevertheless
unreasonably proceeded to use it.!

82 1d. at154. Courts may reject a scientifically sound alternative design because its expense would prevent

it from being commercially viable or because government or formal private standards could be said

to express the state of the art of safe design. Id.; see also RESTATEMENT (THIRD) OF TORTS: PRODUCTS

LiaBiLiTy § 2 cmt. d (1998).

See supra notes 62—66 and accompanying text.

84 42 U.S.C. §§ 7521-7590 (2001).

85 See, e.g., DOYLE, supra note 47, at 253 (noting difference in Toyota and Ford fuel efficiencies in 1988,

largely due to Toyota’s adoption of multivalve engines); id. at 255, 261 (noting high miles per gallon

(MPG) achieved by French Citroens AX-10 and by Honda Civics sold in America in 1990, compared

to declining MPGs of U.S.-manufactured cars); see also supra note 64.

See RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 2 cmt. d (1998).

See infra Section 4.2.

Defendants can also claim contributory negligence, comparative fault, and assumption of risk in strict

liability cases, but only if plaintiff’s conduct is voluntary and unreasonable. See Borel v. Fibreboard

Paper Prods. Corp., 493 F.2d 1076, 1097-98 (sth Cir. 1973), cert. denied, 419 U.S. 869 (1974); see also

O'REILLY & CoDy, supra note 42, at 164.

89 O'ReILLY & Copy, supra note 42, at 28.

9° Id. About two-thirds of states have comparative fault legislation or decisions. Id. at 164.

9" RESTATEMENT (SECOND) OF TORTs § 402A cmt. n (1965). Cigarette manufacturers often used this
defense in tobacco lawsuits brought by smokers.
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At first glance, defendants’ defenses appear to have merit in a climate suit. Defen-
dants could argue that plaintiffs have been well aware that products like cars produce
emissions that aggravate climate change, yet plaintiffs, their agents, and their citizens
have continued to use those products with that knowledge. Climate change plaintifts
have strong rebuttals to these defenses, however. First, citizens” awareness of the risks
posed by use of fossil fuels is debatable, although such awareness has recently been
on the rise.”” Second, even assuming that citizens are aware of the risks, it would be
difficult for defendants to show that plaintiffs acted unreasonably, especially given
the few practical alternatives to using these manufacturers’ products.

All things considered, therefore, climate change plaintiffs” strongest products lia-
bility claim would appear to be a design defect suit. However, recognition of man-
ufacturers’ duties to climate change victims outside of their capacity as users or
consumers of products that emit carbon dioxide is by no means certain, and poten-
tial defendants might be able to present strong “state of the art” defenses. While a
products liability claim might be viable, therefore, these caveats suggest that it is a
much weaker claim than public nuisance.

3. JURISDICTIONAL HURDLES

Climate plaintiffs seeking to press a tort claim — whether public nuisance, products
liability, or some other tort — cannot, of course, go right to the merits of the case. They
must first clear various jurisdictional hurdles. The principal ones in this context are
standing, preemption, and justiciability.

3.1. Standing

As stated by the Supreme Court, “to satisfy Article III's standing requirements, a
plaintiff must show (1) it has suffered an injury in fact that is (a) concrete and
particularized and (b) actual or imminent, not conjectural or hypothetical; (2) the
injury is fairly traceable to the challenged action of the defendant; and (3) it is likely,
as opposed to merely speculative, that the injury will be redressed by a favorable
decision.””

92 See supra note 34; see also Penalver, supra note 4, at 577 n.71 (“The public campaigns carried
out by fossil fuel companies have made it very difficult for the average consumer to accurately
weigh the risks involved in continued use of fossil fuels.”). For information on recently increasing
awareness, see, e.g., Zogby International/National Wildlife Federation Survey, Aug. 11-15, 2006, at
http://www.zogby.com/wildlife/NWFfinalreport8—17-06.htm (“Three-fourths of likely voters (74%) are
more convinced from events over the past two years that global warming is happening, with two in
five (40%) saying they are much more convinced.”).

93 Friends of the Earth v. Laidlaw Envtl. Servs. (TOC), 528 U.S. 167, 180-81 (2000) (citing Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)). The general rule is that a plaintiff must show a
particularized harm; if all citizens are affected in the same way, the assumption is that they should go
to their legislature. See, e.g., Fla. Audubon Soc’y v. Bentsen, 94 F.3d 658, 667 n.4 (D.C. Cir. 1996)
(“['TThe plaintiff must show that he is not simply injured as is everyone else, lest the injury be too
general for court action, and suited instead for political redress.”).
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The Supreme Court recently addressed many of these issues in Massachusetts v.
EPA, in which a group of states, local governments, and nongovernmental organi-
zations sued the Environmental Protection Agency over its rejection of a petition
to regulate greenhouse gas emissions from new motor vehicles under the Clean
Air Act.%* Ruling on the standing of state petitioner Massachusetts, and recognizing
both the state’s “quasi-sovereign . . . interest independent of and behind the titles of
its citizens” and the fact that the state itself “owns a great deal of the ‘territory alleged
to be affected,” the Court first noted that the state is “entitled to special solicitude
in our standing analysis.”?> This “special solicitude” might in fact be even greater in
a public nuisance case. The underlying basis for public nuisance is “to protect the
public from lawful and even productive activities that are substantially incompatible
with the public’s common rights. Public nuisance is the only tort designed and
equipped to protect the public from activities or conduct that is incompatible with
public health, safety, or peace.”® Given this underlying public basis, the typical
plaintiff in a public nuisance action is a governmental entity or official seeking to
protect the public, such as mayors and other city executive officials, county executive
officials, governors, and state attorneys general.””

In determining the first requirement of standing, the Court in Massachusetts v.
EPA noted that “[t]he harms associated with climate change are serious and well
recognized,” including “reduction in snow-cover extent” and “the accelerated rate of
rise of sea levels,” and that the fact that “these climate-change risks are ‘widely shared’
does not minimize Massachusetts’ interest in the outcome of this litigation.”" The

% 549 U.S. 497 (2007).
5 1d. at 51820 (first quotation quoting Georgia v. Tenn. Copper, 206 U.S. 230, 237 (1907)).

Kairys, supra note 32, at 1178.

97 See id. at 1175, 1177 n.9, 1181; see also id. at 1176 (“A public nuisance claim is the vehicle provided by
civil law for executive-branch officials to seek immediate relief to stop and remedy conduct that is
endangering the public.”); State v. Lead Indus. Ass'n, No. 99-5226, 2001 R.I. Super. LEXIS 37, at **6—
(R.I. Super. Apr. 2, 2001). But c¢f. Ganim v. Smith & Wesson Corp., 780 A.2d 98, 131-33 (Conn. 2001)
(finding city of Bridgeport and its mayor not to have standing in public nuisance handgun suit because
harms alleged were derivative and remote). Citizens can also bring public nuisance actions, although
the Restatement limited the class of private plaintiffs who could recover damages to those who had
“suffered harm of a kind different from that suffered by other members of the public exercising the
right common to the general public that was the subject of the interference.” RESTATEMENT (SECOND)
oF Torts § 821C(1) (1979). Without such a particularized injury, victims generally must seck a remedy
through the public authorities. See Connerty v. Metro. Dist. Comm’n, 495 N.E.2d 840, 845 (Mass.
1986). But see Akau v. Olohana Corp., 652 P.2d 1130, 1134 (Haw. 1982) (holding that member of the
public without special injury has standing to sue to enforce rights of public if he or she can show injury-
in-factand satisfy the court that concerns of multiplicity of suits will be satisfied by any means, including
class action). Even if they could establish such particularized injury, however, citizen plaintiffs
in a climate change suit would face great difficulties in showing causation. See infra Section 4.1.

98 549 U.S. at 521-22. See also Lujan v. Defenders of Wildlife, 504 U.S. 553, 581 (1992) (Kennedy, J.,
concurring in part and concurring in the judgment) (“While it does not matter how many persons
have been injured by the challenged action, the party bringing suit must show that the action injures
him in a concrete and personal way.”); Warth v. Seldin, 422 U.S. 490, 501 (1975) (holding that plaintiff
may be able to satisty Article III standing requirements “even if it is an injury shared by a large class
of other possible litigants.”).

Nl
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Court also found particularized injury in the fact that “rising seas have already begun
to swallow Massachusetts’ coastal land,” which affects the state “in its capacity as a
landowner.”?? Other states and governmental parties suing for similar climate harms
should likewise be able to establish injury in fact.

The second standing requirement is traceability. In Massachusetts v. EPA, the
Court noted that because EPA did not dispute the causal connection between
man-made greenhouse gas emissions and global warming, the agency’s “refusal
to regulate such emissions ‘contributes’ to Massachusetts’ injuries.”*® Despite the
fact that EPA claimed its decision was an insignificant contributor to the state’s
injuries, the Court noted that “U.S. motor-vehicle emissions make a meaningful
contribution to greenhouse gas concentrations and hence, according to petitioners,
to global warming.”" Similarly, as explained in more detail in Section 4, plaintiffs
in a climate change tort suit could likely trace their harms in part to the emissions
contributed by defendants.**

The third prong requires plaintiffs to show that a favorable judicial decision would
redress their harms. Clearly, an award of damages could compensate climate plain-
tiffs for present harms and expenses incurred. If plaintiffs seek injunctive relief to

103

enjoin defendants’ emissions,'> the issue seems more complicated, since defen-
dants’ reductions would still leave numerous other emitters and a large amount of
greenhouse gases already in the atmosphere. Defendants could argue, therefore,
that plaintiffs’ harms will occur regardless of whether they reduce their emissions.
The Supreme Court essentially rejected this argument, however, in Massachusetts
v. EPA. The Court acknowledged that “regulating motor-vehicle emissions will not
by itself reverse global warming,” but noted that this did not mean that it “lack[ed]
jurisdiction to decide whether EPA has a duty to take steps to slow or reduce it.”">+
Despite the fact that increases from other emission sources would dwarf the amount
of reductions achieved, a “reduction in domestic emissions would slow the pace
of global emissions increases, no matter what happens elsewhere.”®> In sum, the
Court held that petitioners had standing because “[t]he risk of catastrophic harm,
though remote, is nevertheless real. That risk would be reduced to some extent if
petitioners received the relief they seek.”"

After Massachusetts v. EPA, the ability of plaintiffs in a climate tort case to establish
standing therefore appears greatly enhanced. This is particularly so for sovereign
climate plaintiffs, who are entitled to “special solicitude,” but even climate plaintiffs

99549 U.S. at 522.

1°°]d. at 523.

191]d. at 525.

192 See infra Section 4.

193 In Laidlaw, the Supreme Court explained that the plaintiff must demonstrate standing for each form
of relief sought. 528 U.S. at 18s.

%4549 U.S. at 525 (emphasis in original).

195 Id. at 526.

106 [
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that are not sovereigns seem to be on stronger footing given the Court’s Article 111
standing analysis.

3.2. Preemption

Climate plaintiffs seeking to press a federal or state common law tort claim such as
public nuisance may have to address the issue of preemption.'”” The preemption
standards and analyses for federal common law and state common law are different,
since “[f]ederal courts, unlike state courts, are not general common-law courts and

7108

do not possess a general power to develop and apply their own rules of decision.

3.2.1. Preemption of Federal Common Law Claims

The Supreme Court has recognized essentially two limited instances in which
federal common law may exist: (1) where Congress has given the courts power
to develop substantive law, and (2) where a federal rule of decision is needed to
protect “uniquely federal interests.” If either instance applies, the Court will
allow plaintiffs to invoke federal common law, unless displaced by a federal statute.
The first instance does not seem to apply in the climate change context, as Congress
clearly has not given courts explicit authority to develop substantive law in the area
of climate change harms. The second instance, however, could be relevant.
“Uniquely federal interests” exist only in particular narrow areas, such as disputes
concerning “the rights and obligations of the United States” and “interstate and
international disputes implicating the conflicting rights of States or our relations
with foreign nations.””® The Court recognizes federal common law in such dis-
putes because “our federal system does not permit the controversy to be resolved
under state law, either because the authority and duties of the United States as
sovereign are intimately involved or because the interstate or international nature
of the controversy makes it inappropriate for state law to control.” In situations
in which a state (as a state or under parens patriae) is suing sources outside of its
own territory because they are causing air pollution within the state, the Court

112

thus has been willing to recognize a federal common law tort claim."* Analogizing

197 Although many of the cases below deal with nuisance claims, the same ordinary preemption principles
g y , VI ! P p

and analysis apply to products liability suits. See, e.g., Geier v. Am. Honda Motor Co., 529 U.S. 861
(2000); Nathan Kimmel, Inc. v. DowElanco, 275 F.3d 1199 (9th Cir. 2002); Choate v. Champion
Home Builders Co., 222 F.3d 788 (10th Cir. 2000).

108 City of Milwaukee v. Illinois, 451 U.S. 304, 312 (1981) (Milwaukee II).

199 Texas Indus. v. Radeliff Materials, Inc., 451 U.S. 630, 640 (1981).

1o Id. at 641.

m Id

12 See Nat'l Audubon Soc’y v. Dep’t of Water, 869 F.2d 1196, 1205 (gth Cir. 1988) (holding dispute at issue
to be solely domestic and thus not properly asserted under the federal common law developed under
Illinois v. Milwaukee, 406 U.S. 91,107 n.9 (1972) (Milwaukee I)); Georgia v. Tenn. Copper Co., 206 U.S.
230, 237 (1907); and Missouri v. Illinois, 200 U.S. 496, 520-21 (1906)); see also Ouellette v. Int'l Paper
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this idea to the climate context, states could bring suits based on federal com-
mon law if they would be suing sources outside their territory for internal harms
incurred.

Federal statutes or regulations will preempt federal common law if they “fully
authorized” defendants’ behavior, established a “comprehensive set of legislative acts
or administrative regulations governing the details of a particular kind of conduct,”
or “spoke directly to a question” at issue in the dispute.”® The question of whether
a federal statute preempts federal common law “involves an assessment of the scope
of the legislation and whether the scheme established by Congress addresses the
problem formerly governed by federal common law.”"+

The Court’s 2007 decision in Massachusetts v. EPA raises the possibility that
the Clean Air Act (CAA) might preempt a federal common law tort claim on
climate change, since the Court has now held that the EPA has authority to regulate
greenhouse gases from new motor vehicles as air pollutants under the CAA," and
it is possible that this reasoning could extend to stationary sources of emissions
(e.g., power plants) as well."® Although President Obama’s EPA is likely to develop
regulations shortly to limit greenhouse gas emissions from new mobile sources,
there are still no actual regulations yet, which means federal common law likely still
remains available.

In llinois v. City of Milwaukee (Milwaukee 1), the Court allowed a federal com-
mon law nuisance suit on interstate water pollution to proceed, finding that the
water quality legislation in existence at the time did not contain the remedy sought
by lllinois and noting that “[u]ntil the field has been made the subject of compre-
hensive legislation or authorized administrative standards, only a federal common
law basis can provide an adequate means for dealing with such claims as alleged
federal rights.”'7 The Court observed that “[i]t may happen that new federal laws
and new federal regulations may in time pre-empt the field of federal common
law of nuisance. But until that comes to pass, federal courts will be empowered to
appraise the equities of the suits alleging creation of a public nuisance by water

Co., 666 F. Supp. 58, 61 (D. Vt. 1987) (“The Milwaukee I, Wyandotte, and Milwaukee II decisions
are noncontrolling in this case because those decisions involved states which, when acting as states,
filed actions under the Supreme Court’s original jurisdiction to resort to the ‘necessary expedient’ of
federal common law to obtain relief from interstate pollution. Because federalism concerns precluded
the state sovereigns from resorting to state law claims, the Court applied federal common law in the
Milwaukee dispute because it was ‘concerned in that case that Illinois did not have any forum in
which to protect its interests unless federal common law were created.””).

3 RESTATEMENT (SECOND) OF TORTs § 821B emt. f (1979); Milwaukee 11, 451 U.S. at 315, 319 n.14.

"4 Milwaukee II, 451 U.S. at 315 n.8.

5127 S. Ct. at 1459-62.

16 e, e.g., Robert Meltz, Legislative Attorney, American Law Division, Congressional Research Service,
The Supreme Court’s Climate Change Decision: Massachusetts v. EPA, CRS Report for Congress
RS22665, May 18, 2007, 6 (“The stationary-source provisions of the CAA [42 U.S.C. § 7408(a)(1)-(2)]
use terms similar to that of Section 202 — in particular, ‘air pollutant,” ‘in his judgment,” and ‘may
reasonably be anticipated to endanger public health and welfare.””).

17 406 U.S. 91,103, 107 n.9 (1972) (citation omitted).
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pollution.”® Such new laws came to pass with amendments creating the compre-
hensive Clean Water Act, so when the Court revisited the issue in Milwaukee v.
[llinois (Milwaukee 11), the Court found that Congress had supplanted federal com-
mon law when it “occupied the field through the establishment of a comprehensive
regulatory program supervised by an expert administrative agency,” representing
“an all-encompassing program of water pollution regulation.”" It therefore seems
that federal common law is displaced only when there is a comprehensive set of
regulations in place that cover the particular issue.

The Court also emphasized in County of Oneida v. Oneida Indian Nation of
New York State that “federal common law is used as a ‘necessary expedient’ when
Congress has not ‘spoken to a particular issue.””*° In Oneida, the Court found
that the Oneida Indian Tribes had a federal common law cause of action for
the occupation and use by counties of aboriginal tribal land, since the Nonin-
tercourse Act of 1793 “does not speak directly to the question of remedies for unlaw-
ful conveyances of Indian land.”" In other words, because the law did not pro-
vide a remedy for the particular claim advanced, federal common law remained
available.

In the climate tort context, there remains no comprehensive federal regulatory
scheme akin to the Clean Water Act that governs greenhouse gas emissions, nor is
any regulation in place that provides a remedy to states and other plaintiffs harmed
by greenhouse gas emissions. Massachusetts v. EPA says the EPA has authority to
regulate such emissions, but it does not require such regulation,'” no regulation
currently exists, and no regulations may exist for a while. Although the existence of
EPA authority to regulate greenhouse gases may lead some to suggest that federal

"8 1d. at107.

19451 U.S. 304, 317-19 (1981).

120 490 U.S. 226, 237 (1985) (emphasis added in original to quote from Milwaukee II, 451 U.S. at 313-14).

121 Id

122 The CAA is not as comprehensive as the Clean Water Act (CWA). While the CWA prohibits every
point source discharge into navigable water without a permit, the CAA prohibits only unpermitted
emissions of certain listed pollutants that have been found to threaten the air-quality standards pro-
mulgated by the EPA. New England Legal Found. v. Costle, 666 F.2d 30, 32 n.2 (2d Cir. 1981); Nat'l
Audubon Soc’y v. Dep't of Water, 869 F.2d 1196, 1212-14 (gth Cir. 1988) (Reinhardt, J., dissenting).
Two district courts have found the CAA to preempt federal common law in air pollution cases. In
United States v. Kin-Buc, Inc., 532 F. Supp. 699, 701—02 (D.N.]. 1982), the court acknowledged the
difference in comprehensiveness between the CWA and CAA but nonetheless found that Congress
had occupied the field. In Reeger v. Mill Serv., Inc., 593 F. Supp. 360, 363 (W.D. Pa. 1984), the court,
without comparing comprehensiveness, also found that the CAA’s regulatory scheme was similar to
the CWA’s and thus applied “the same principle of preemption.” Higher courts have explicitly not
reached the issue — Nat'l Audubon Soc’y v. Dep’t. of Water, 869 F.2d 1196, 1205 (gth Cir. 1988); New
England Legal Found., 666 F .2d at 32, 32 n.2 — and at least one Ninth Circuit judge would have ruled
differently (Nat’l Audubon Soc’y, 869 F.2d at 1212-14 (Reinhardt, ]., dissenting)).

23127 S. Ct. at 1463. See also Robert Meltz, Legislative Attorney, American Law Division, Congressional
Research Service, The Supreme Court’s Climate Change Decision: Massachusetts v. EPA, CRS Report
for Congress RS22665, May 18, 2007, 1 (“The decision does not compel EPA to regulate greenhouse
gas (GHG) emissions from new motor vehicles, but it does limit the range of options available to the
agency that would justify not doing so.”).
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common law is preempted, ™ it seems likely that climate plaintifts will be able to
pursue federal common law tort claims until regulations exist that comprehensively
govern the field or that provide a remedy for states harmed by greenhouse gas
emissions.

3.2.2. Preemption of State Common Law Claims

Unlike federal courts, state courts are general common law courts.””> As such, federal
law preempts state law (including state common law) only when (1) it is the “clear and
manifest purpose of Congress,”*" (2) the federal law is “sufficiently comprehensive
to make reasonable the inference that Congress ‘left no room’ for supplementary
state regulation,”” or (3) a state law “actually conflicts with a valid federal statute”*
in that it “stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.”*?

The Supreme Court found in International Paper Co. v. Ouellette that the Clean
Water Act preempted the nuisance law of a state affected by water pollution, since it
stood as an obstacle to the Act’s comprehensive scheme regulating every point source
discharge.’®® The Court, however, found that “nothing in the Act bars aggrieved
individuals from bringing a nuisance claim pursuant to the law of the source State.”'
On remand, the district court found that “the same concerns that led the Ouellette
Court to require application of the source state’s law in interstate water disputes
are equally applicable to [the CAA and to private party] plaintiffs’ air claims.”’*
Similarly, it is likely that the CAA would not preempt a climate change tort claim
based on the common law of a source state — for instance, one in which many
coal-fired electric utilities reside.

It is possible, however, that the CAA might preempt state common law claims
against automobile or gasoline manufacturers, since Congress did “speak directly
to” the issue of automobile emissions and fuels. Under section 209 of the CAA,
“[n]o State or any political subdivision thereof shall adopt or attempt to enforce
any standard relating to the control of emissions from new motor vehicles or new

24 Cf. Mattoon v. City of Pittsfield, 980 F.2d 1, 5 (15t Cir. 1992) (“The comprehensiveness of the legislative
grant is not diminished, nor is the congressional intent to occupy the field rendered unclear, merely
by reason of the regulatory agency’s discretionary decision to exercise less than the total spectrum
of regulatory power with which it was invested.”). Mattoon seems contrary to the Supreme Court’s
emphasis in Oneida that a regulatory scheme must speak to the “particular” issue in order to displace
federal common law.

15 Milwaukee II, 451 U.S. at 312.

126 Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).

27 Hillsborough County v. Automated Med. Lab., Inc., 471 U.S. 707, 713 (1985).

128 Ray v. Atlantic Richfield Co., 435 U.S. 151, 158 (1978).

29 Hillsborough County, 471 U.S. at 713 (quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941)).

132479 U.S. 481, 494-97 (1987).

13']d. at 497 (emphasis in original).

132 Quellette v. Int’l. Paper Co., 666 F. Supp. 58, 62 (D. Vt. 1987).
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3 The Supreme Court has noted that “Congress has largely
pre-empted the field with regard to ‘emissions from new motor vehicles,” and motor

motor vehicle engines.

vehicle fuels and fuel additives.”’3+

In sum, it seems likely that the CAA would not preempt federal common law
claims, at least until comprehensive regulations are in place (and perhaps even
then, if the regulations do not provide a remedy for harms), and would not preempt
claims based on a source state’s common law, so long as the emissions at issue in the
state common law claim are not from motor vehicles.

3.3. Justiciability

One final jurisdictional hurdle to consider is justiciability, which was the basis of
dismissal in both Connecticut v. AEP and California v. GM. In Connecticut, the
district court dismissed the case “[blecause resolution of the issues presented here
requires identification and balancing of economic, environmental, foreign policy,
and national security interests, [so] ‘an initial policy determination of a kind clearly
for non-judicial discretion’ is required.”> The court accordingly concluded that
“these actions present non-justiciable political questions that are consigned to the
political branches, not the Judiciary.
that “[j]ust as in AEP, the adjudication of Plaintiff’s claim would require the Court
to balance the competing interests of reducing global warming emissions and the

7136

Similarly, in California, the court wrote

interests of advancing and preserving economic and industrial development. The
balancing of those competing interests is the type of initial policy determination to
be made by the political branches, and not this Court. . . . [ T]The Court finds that the
claim presents a non-justiciable political question.”"37

The political question doctrine “is designed to restrain the Judiciary from inap-
propriate interference in the business of the other branches of Government.”* In
Baker v. Carr, the Supreme Court explained that:

Prominent on the surface of any case held to involve a political question is found
a textually demonstrable constitutional commitment of the issue to a coordinate
political department; or a lack of judicially discoverable and manageable standards
for resolving it; or the impossibility of deciding without an initial policy determi-
nation of a kind clearly for nonjudicial discretion; or the impossibility of a court’s

13342 U.S.C. § 7543(a) (2001); see also id. § 7545(c)(4)(A) (fuels). Section 209(b) of the Act contains an
exception for California, id. § 7543(b), and other states have the option of adopting the California
emission standards, id. § 7507.

134 Washington v. Gen. Motors Corp., 406 U.S. 109, 114 (1972) (citations omitted); see also Am. Auto.
Mifrs. Ass'n v. Cahill, 152 F.3d 196, 198 (2d Cir. 1998) (explaining exception for California and for states
opting in to California standards).

135 406 F. Supp. 2d 265, 274 (2005).

130 1d.

137 No. Cob-05755, 2007 U.S. Dist. LEXIS 68547, at **23—24, *48 (N.D. Cal. Sept. 17, 2007) (citation
omitted).

138 United States v. Munoz-Flores, 495 U.S. 385, 394 (1990).
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undertaking independent resolution without expressing lack of the respect due coor-
dinate branches of government; or an unusual need for unquestioning adherence
to a political decision already made; or the potentiality of embarrassment from mul-
tifarious pronouncements by various departments on one question. Unless one of
these formulations is inextricable from the case at bar, there should be no dismissal
for non-justiciability on the ground of a political question’s presence.’?

Most of the Baker factors do not seem particularly relevant to the climate tort con-
text. For instance, there appears to be no “textually demonstrable constitutional com-
mitment” of climate change abatement or damages to Congress or the Executive.+
Similarly, it seems that courts have extensive experience with nuisance cases seek-
ing damages from and/or abatement of pollution by the defendants before them, '+
suggesting both that there could be standards for resolving climate tort suits and that
courts would not be showing disrespect to other branches by resolving an interstate
nuisance dispute.'+* Additionally, there does not appear to be a coherent national
political decision already made about greenhouse gas abatement and damages,'+>
and court action concerning particular defendants and plaintiffs would not “inap-
propriate[ly] interfere[]” with the other branches of government continuing their
own climate change efforts (Congress can, in fact, override through legislation any
result from a federal common law court decision).

As noted, the district courts in Connecticut v. AEP and California v. GM both cited
the third factor as the most relevant, concerning “an initial policy determination.”
On the one hand, asking a court to mandate greenhouse gas emission reductions
from power plant defendants could seem like a court dictating aspects of energy or
climate policy, but on the other hand, courts are well equipped to determine whether
pollution from out-of-state actors is harming a state and so must be abated."*> For

139369 U.S. 186, 217 (1962).

149 But see California v. Gen. Motors Corp., 2007 U.S. Dist. LEXIS 68547, at *43 (“[T]he Court finds
that Plaintiff’s federal common law global warming nuisance tort would have an inextricable effect on
interstate commerce and foreign policy — issues constitutionally committed to the political branches
of government.”).

4! See, e.g., Georgia v. Tenn. Copper, 206 U.S. 230 (1907). See also Weinberger v. Romero-Barcelo, 456
U.S. 305, 314 n.7 (noting that the objective of the Clean Water Act is “in some respects similar to that
sought in nuisance suits, where courts have fully exercised their equitable discretion and ingenuity
in ordering remedies”); Reserve Mining Co. v. EPA, 514 F.2d 492, 53542 (8th Cir. 1975) (describing
remedy).

2 But see California v. Gen. Motors Corp., 2007 U.S. Dist. LEXIS 68547, at *46 (“[The cases cited
by Plaintiff do not provide the Court with legal framework or applicable standards upon which to
allocate fault or damages, if any, in this case. The Court is left without guidance in determining
what is an unreasonable contribution to the sum of carbon dioxide in the Earth’s atmosphere, or
in determining who should bear the costs associated with the global climate change that admittedly
result from multiple sources around the globe.”).

3 This is particularly evident given the current debates in Congress about whether and how to enact a
greenhouse gas abatement scheme.

44 California v. Gen. Motors Corp., 2007 U.S. Dist. LEXIS 68547, at *17; Connecticut v. Am. Elec.
Power Co., 406 F. Supp. 2d 265, 272 (S.D.N.Y. 2005).

45 Massachusetts v. EPA seems to have settled that even incremental abatements in greenhouse gas
emissions would partially redress plaintiff harms. See supra notes 104-106 and accompanying text.
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instance, the Court has previously affirmed the justiciability of interstate nuisance
actions, noting that “[w]hile we have refused to entertain, for example, original
actions that seek to embroil this tribunal in ‘political questions,” this Court has
often adjudicated controversies between States and between a State and citizens of
another State secking to abate a nuisance that exists in one State yet produces noxious

7145 Furthermore, this issue seems somewhat clearer when

consequences in another.
suits involve damages claims instead of injunctive relief, as a court need make no
policy judgments about issues such as abatement in order to determine that a state
has been harmed by climate change, that defendants are substantial contributors to
climate change, and that the state is entitled to damages.'+’

In sum, it seems that the political question doctrine would be inapplicable to
many climate tort claims, although both district courts to have ruled on climate
nuisance cases have found otherwise. However, it is worth remembering that the
mere fact that “these cases present issues that arise in a politically charged context

does not transform them into cases involving nonjusticiable political questions.”*+"

4. CAUSATION AND SUBSTANTIALITY

Causation in any climate change tort suit will be a complicated issue, as plaintiffs
must show that their harms are traceable to defendants’ actions. This section analyzes
the issue of causation in the climate change context and explains why causation is
easier to establish for certain types of defendants.

4.1. Generic and Specific Causation

In many toxic tort cases, as in a climate case, simple causal chains do not exist.
Instead, plaintiffs must rely on more statistical or probabilistic means. In mass expo-
sure cases such as Agent Orange, for instance, plaintiffs often had to rely on epidemi-
ological studies to demonstrate the association between exposure to a substance and
deleterious health effects.'#? Such studies attempt to establish generic causation —
whether it can be said that the substance, as a general proposition, causes the sort

46 Ohio v. Wyandotte Chems. Corp., 401 U.S. 493, 496 (1971) (citations omitted).

W Cf. Massachusetts v. EPA, 127 S. Ct. 1438, 1462-63 (2007) (noting that although the Court has
“neither the expertise nor the authority to evaluate the[] policy judgments” offered as justifications
for EPA inaction, such as that “a number of voluntary executive branch programs already provide an
effective response to the threat of global warming” or that “regulating greenhouse gases might impair
the President’s ability to negotiate with ‘key developing nations’ to reduce emissions,” these issues
“have nothing to do with whether greenhouse gas emissions contribute to climate change.”). But see
California v. Gen. Motors Corp., 2007 U.S. Dist. LEXIS 68547, at *23 (“Regardless of the type of relief
sought, the Court must still make an initial policy decision in deciding whether there has been an
‘unreasonable interference with a right common to the general public.””) (citation omitted).

48 Kadic v. Karadzic, 70 F.3d 232, 249 (2d Cir. 1995).

149 See Paul Sherman, Agent Orange and the Problem of the Indeterminate Plaintiff, 52 BRoOK. L. REv.
369, 383 (1986) (citing In re “Agent Orange” Prod. Liab. Litig., 597 F. Supp. 740 (E.D.N.Y. 1984)).
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of injuries afflicting the plaintiffs.’> In the climate context, scientists use computer
models to project the past and future course of Earth’s climate and to demonstrate
the probabilistic association between increased greenhouse gas emissions and cli-
matic effects.”> The studies and models such as those the [PCC relied upon — along
with the studies that scientists are continually publishing in peer-reviewed journals —
soundly establish beyond the “more likely than not” standard used in the legal arena
the general causal link between greenhouse gas emissions, climate change, and
effects such as higher temperatures and sea-level rise.’>

Generally, courts have not considered statistical associations like those that epi-
demiological studies produce to be adequate proof of specific causation — whether it
can be said that the substance caused plaintiffs’ particular injuries.”? This individual
causation is often the most problematic for toxic tort plaintiffs, who have to grapple
with the existence of background levels of the injuries and other risk factors that may
contribute to the injuries.”* These complications mean that even where plaintiffs
can show that defendants are responsible for a significant proportion of the cases of a
harm, no single plaintiff can prove that he or she is one of those cases.’s> Given these
difficulties, plaintiffs in toxic tort cases have had to supplement epidemiological
evidence with supporting scientific evidence, statistical evidence, expert testimony,
or further epidemiological evidence that shows that, more probably than not, the
risk factor in question caused their individual injuries, as opposed to any other

cause.'s"

159 See James HENDERSON & AARON TWERSKI, PRobuUCTS LIABILITY: PROBLEMS AND PROCESS 143 (3d
ed. 1997).

5! The basic idea of climate models is that parameters (such as temperature) numerically describing
the dynamics of the climate are represented on a grid covering the planet, dividing the globe into
little boxes. More boxes means a finer resolution for the model, but it also means more data, more
calculations, and more time, so climate models are usually averaged over relatively large geographical
areas. Climate models face uncertainty due to the complexity and interdependence of the climate sys-
tem, feedback loops, vegetation changes, ocean circulation, clouds, and many other factors. Modelling
the Climate, CLIMATEPREDICTION.NET, available at http://www.climateprediction.net/science/model-
intro.php (visited Jan. 2, 2008). Confidence in climate models has improved due to advances in their
performance on a range of space and time scales. WORKING Group I, IPCC, supra note 1, at 10, 13.

152 See WORKING Group I, IPCC, supra note 1. See also Chapter 1.

153 HENDERSON & TWERSKI, supra note 150, at 143.

154 Penalver, supra note 4, at 580.

155 Tom Christoffel & Stephen P. Teret, Epidemiology and the Law: Courts and Confidence Intervals, 81
Awm. J. Pus. HEALTH 1661, 166-63 (1991).

156 See Penalver, supra note 4, at 580-81; see also O'REILLY & CoODY, supra note 42, at 32, and In re “Agent
Orange” Prod. Liab. Litig., 61 F. Supp. 1223, 1253 (E.D.N.Y. 1985) (finding inadmissible expert
opinions that do not show that Agent Orange was more likely than anything else to be the cause of
plaintiffs” harms). But see Heckman v. Fed. Press Co., 587 F.2d 612, 617 (3d Cir. 1978) (“Expectancy or
statistical data about a group do not establish concrete facts about an individual.”). Courts sometimes
translate this requirement to mean a “relative risk” of at least two. Relative risk is the difference in
risk of acquiring a given condition between exposed and unexposed populations. If a given action
has doubled the risk of a harm occurring, then one can say that it is more probable than not that a
particular incidence of that harm was caused by that action. See Penalver, supra note 4, at 580-81.
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Showing specific causation in the climate change context could be similarly
difficult in some cases. The complexity of the climate system means that several
factors are involved in producing shifts in climatic activity, such as more intense
storms or higher temperatures, which are also subject to natural fluctuations.””
These multiple causes and background levels of climatic effects make it difficult to
show that defendants” contributions to anthropogenic climate change caused any

158

particular incidence of a phenomenon.”>® Harms caused by one particularly intense

hurricane or heat wave, for instance, are difficult to tie to global climate change, as
such intense phenomena do sometimes occur naturally.

For some harms, however, there is no one particular “incident” for plaintiffs to
attribute. For example, the erosion that is damaging Alaskan coastal villages is very
directly connected to the general effect of retreating and thinning sea ice, which is
clearly tied to the rapidly warming Arctic.”” In other words, some harms are caused
more by trends exacerbated by climate change than by particular events.

In addition, the obstacle that specific causation poses is mitigated when govern-
ments as opposed to individuals are the plaintiffs. When states bring tort claims,
the plaintiffs have almost infinite “lifespans” and cover large amounts of territory,
allowing for an aggregation of effects over both space and time. The aggregation of
these harms makes it easier to rule out confounding factors; for instance, it is easier
to attribute one sinkhole in an Alaskan road to factors other than climate change
than it is to do so for a state full of roads and infrastructure damaged by thawing
permafrost. Natural fluxes and confounding factors still exist, since climate change
may not cause some portion of the harms within the aggregation, but aggregation
allows plaintiffs to better establish that some present harms from climate change exist

160

in the broader geographic and temporal range.

157 Penalver, supra note 4, at 581.

158 Although the scientific consensus is that a clear anthropogenic signal can be detected despite these
natural variations and confounding factors, see WORKING GrouP I, IPCC, supra note 1, and WORKING
Group I, INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (IPCC), CLIMATE CHANGE 2007:
IMPACTS, ADAPTATION AND VULNERABILITY, SUMMARY FOR POLICYMAKERS, FOURTH ASSESSMENT
REPORT (2007), that reaffirms only generic causation. The variations and confounding factors mean
that it is difficult to attribute to climate change any one manifestation of a harm generally linked to
climate change, since natural fluxes or other factors could be the cause in that particular case. See
David R. Hodas, Standing and Climate Change: Can Anyone Complain About the Weather?, 15 J.
LAND USE & ENVTL. L. 451, 456 (2000). This will be a serious challenge to claims like those in Comer
v. Murphy, supra note 15.

159 See Ola M. Johannessen et al., Arctic Climate Change: Observed and Modeled Temperature and
Sea-Ice Variability, s6A TELLUS 328, 330, 337 (2004) (“[A]nthropogenic forcing is the dominant cause
of the recent pronounced warming in the Arctic.. .. [T]here are strong indications that neither the
warming trend nor the decrease of ice extent and volume over the last two decades can be explained
by natural processes alone.”).

160 Cf. Recent Legislation: Torts — Products Liability — Florida Enacts Market Share Liability for Smoking-
Related Medicaid Expenditures, 108 Harv. L. REV. 525, 528 (1994) (describing Florida law that allows
State to use statistical evidence to prove causation and damages by allowing State to aggregate harms
that large population suffers: “Although a statistical snapshot of excess death and disease may be an
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Once plaintiffs establish these harms, the question is no longer whether defendants
have caused harms. Rather, the pertinent question becomes whether the amount of
their contributions is sufficient to find liability for damages.

4.2. Proximate Causation and the Substantiality Requirement

One could say that the entire global community is responsible for climate change
to some degree; no group of defendants could be entirely responsible for global
climate change. Nevertheless, the law of torts does not predicate defendant liability
on causing all of the plaintiffs” harms.

An actor’s tortious conduct can be a legal cause of another’s harm if the conduct is
a “substantial factor” in bringing it about."” “Substantial” means that the defendant’s
conduct “has such an effect in producing the harm as to lead responsible men to
regard it as a cause, using that word in the popular sense, in which there always lurks
the idea of responsibility.”** As such, “substantial cause” is something of a fuzzy
concept akin to “proximate cause,” of which substantiality is a critical element;

inquiries into both concepts focus on similar issues of defendants” involvement in

and control over plaintiffs’ harms."*+

inexact measure of harm to a particular individual, it accurately measures the harm to a State suing
for treatment of hundreds of thousands of Medicaid recipients.”).
RESTATEMENT (SECOND) OF TORTS § 431 (1965); see also id. § 834 (“One is subject to liability
for a nuisance caused by an activity, not only when he carries on the activity but also when he
participates to a substantial extent in carrying it on.”); RESTATEMENT (THIRD) oF ToRrTS: PrROD-
ucts LiABILITY § 16(a) (1998) (“When a product is defective at the time of commercial sale or
other distribution and the defect is a substantial factor in increasing the plaintiff's harm beyond
that which would have resulted from other causes, the product seller is subject to liability for the
increased harm.”); Shetterly v. Raymark Indus., 117 F.3d 776, 780 (4th Cir. 1997) (“In order to sustain
an action against Raymark for asbestos related injuries, Plaintiffs must prove that Raymark prod-
ucts were a substantial causative factor in their injuries.”) (internal quotation marks and citations
omitted).

162 RESTATEMENT (SECOND) OF TORTS § 431 cmt. a (1965); see also id. § 433. The considerations in section
433 are relevant only to the degree they dilute or make insignificant the actor’s conduct in a particular
case. Id. at § 433 cmt. d. That a third party is also a substantial factor does not in itself protect the actor
from liability. Id. at § 439.

163 See Laborers Local 17 Health & Benefit Fund v. Philip Morris, Inc., 191 F.3d 229, 235-36 (2d Cir. 1999),
cert. denied, 528 U.S. 1080 (2000) (noting that critical elements of proximate cause are direct injury,
defendant’s acts being substantial cause of injury, and plaintiff’s injury being reasonably foreseeable).
See also Young v. Bryco Arms, 821 N.E..2d 1078, 1086 (1. 2004) (“The proper inquiry regarding legal
cause involves an assessment of foreseeability, in which we ask whether the injury is of a type that a
reasonable person would see as a likely result of his conduct.”).

164 See City of Bloomington, Ind. v. Westinghouse Elec. Corp., 891 F.2d 611, 614 (7th Cir. 1989) (hold-
ing Monsanto not to be liable for nuisance because “Westinghouse was in control of the prod-
uct purchased and was solely responsible for the nuisance it created.”). Others outside of defen-
dant’s control might contribute to the harm, but courts can still find liability if the defendant
also has some element of control by means of its tortious conduct and participation. See In re
Methyl Tertiary Butyl Ether (“MTBE”) Prod. Liab. Litig., 175 F. Supp. 2d 593, 628—=29 (S.D.N.Y.
2001).

161
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In several cases dealing with municipal claims against handgun manufacturers
and distributors, courts grappled with proximate causation and the degree of defen-
dants’ control.'> In general, the plaintiffs in these cases alleged that the defendants
should be held liable for creating and fostering illegal markets for handguns, which

in turn allow guns to get into the hands of criminals, who then use them for illegal

166

and often deadly purposes.® In one such case, the court found the causal chain

involved to be “simply too attenuated to attribute sufficient control to the manu-

167

facturers” of handguns.”®” The main element that made the chain “attenuated” was

that the manufacturers did not have an adequate degree of control over criminals

and those who diverted guns to them, and thus were not in a position to prevent the

wrongs caused by handguns diverted to unauthorized owners and criminal use.”

The causal chain in climate change tort suits would likely look something like
the following: (1) companies produce fuel, power, vehicles, etc.; (2) consumer use
of these items generates greenhouse gas emissions, which rise into the atmosphere;
(3) the emissions combine with other greenhouse gas emissions to warm the Earth;
(4) this warming causes sea levels to rise, snowpack to melt, etc.; and (5) these effects
cause damage to plaintiffs’ property. Arguably, this end result has been foreseeable
for several years.'® Further, the relevant companies’ control does not appear to
be lacking. The only intervening parties are consumers, whose intervention is quite
foresecable. Moreover, customers are not misusing the goods but rather are the
intended owners using the goods in the intended way;'7° in fact, no misuse of power,
fuels, etc., seems possible. Given this uninterrupted causal chain, climate change

171

plaintiffs might thus be able to establish proximate causation.

165 See Camden County Bd. of Chosen Frecholders v. Beretta, U.S.A. Corp., 273 F.3d 536, 541 (3d Cir.
2001), and City of Philadelphia v. Beretta U.S.A., Corp., 126 F. Supp. 2d 882, g10-11 (E.D. Pa. 2000);
Young v. Bryco Arms, 821 N.E.2d at 1089—qo (all finding lack of sufficient control).

166 See, e.g., Camden County Bd. of Chosen Freeholders, 273 F.3d at 538-39.

1071d. at 539, 541 (“(1) the manufacturers produce firearms at their places of business; (2) they sell the
firearms to federally licensed distributors; (3) those distributors sell them to federally licensed dealers;
(4) some of the firearms are later diverted by unnamed third parties into an illegal gun market, which
spills into Camden County; (5) the diverted firearms are obtained by unnamed third parties who
are not entitled to own or possess them; (6) these firearms are then used in criminal acts that kill
and wound County residents; and (7) this harm causes the County to expend resources to prevent or
respond to those crimes.”).

181d. at 541. Where there are intervening third parties, the issue of legal causation is whether the
intervening cause is of the type that a reasonable person would foresee as a likely result of his conduct.
RESTATEMENT (SECOND) OF TORTS § 442 (1965).

19 The first IPCC report, for instance, was in 19go. See supra note 28.

17° See RESTATEMENT (SECOND) OF TORTS § 442 (1965).

71t should be noted that at least one circuit held that proximate causation is not needed in public
nuisance claims, though this does not appear to be the majority approach. Allegheny Gen. Hosp.
v. Philip Morris, Inc., 228 F.3d 429, 446 (3d Cir. 2000) (“The Hospitals’ remaining claims of public
nuisance, aiding and abetting and civil conspiracy, restitution, unjust enrichment, quantum meruit,
and indemnity do not require proximate cause.”) (applying Pennsylvania law). But ¢f. Camden County
Bd. of Chosen Freeholders, 273 F.3d at 541 (“The County argues that proximate cause, remoteness,
and control are not essential to a public nuisance claim. . . . But the relevant case law shows that, even
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Of course, being a “substantial factor” not only involves control but also implies
something about the size of defendants’ contributions. It is clearly possible to identify
defendants who have contributed substantially to climate change and its resulting
effects. The plaintiffs in California v. GM and Connecticut v. AEP, for instance,
targeted automakers and electric utilities, respectively. In 2004, 98% of total U.S.
carbon dioxide emissions and more than 82% of total U.S. greenhouse gas emis-
sions were from fossil fuel combustion.'” Electricity generators were responsible for
consuming 34% of U.S. energy from fossil fuels and emitted 40% of the CO, emis-
sions from fossil fuel combustion; 82% of these emissions came from coal.'”? U.S.
energy-related CO, emissions represent about 24% of the world total.'7+ Overall, the
generation of electricity resulted in a larger portion (33%) of total U.S. greenhouse
gas emissions in 2004 than any other activity.””> Transportation activities were not far
behind; transportation accounted for roughly 28% of greenhouse gas emissions in
2004."7° Transportation activities accounted for 33% of CO, emissions from fossil fuel
combustion; more than 60% of these emissions resulted from gasoline consumption
for personal vehicle use.'”

There are limited numbers of relevant companies in these sectors. The big three
American automakers (GM, Ford, and Chrysler) accounted for 58.7% of the U.S.
market in 2004, while the big three Japanese automakers (Toyota, Honda, and
Nissan) accounted for another 31%."7* More than 5,000 power plants generate elec-
tricity in the United States, but the 100 largest power producers in the United States
own nearly 2,000 of them and accounted for 88% of the electric power generated
(including 93% of all coal-fired power) and 89% of the industry’s reported emissions
in 2004.'7 Seven electric power producers contributed 25% of the industry’s carbon
dioxide emissions; nineteen producers accounted for half.'*

There are also limited numbers of companies in related sectors. In 1997, twenty of
the world’s petroleum and coal companies collectively accounted for roughly half

181

of the world’s carbon emissions.” In 2003, the largest five oil companies operating

if the requisite element is not always termed ‘control,” the New Jersey courts in fact require a degree
of control by the defendant over the source of the interference that is absent here.”).

17> ENERGY INFORMATION ADMINISTRATION (EIA), EMissioNs oF GREENHOUSE GASES IN THE UNITED
STATES 2004, x, xii (Dec. 2005).

173 ENVIRONMENTAL PROTECTION AGENCY (EPA), INVENTORY OF U.S. GREENHOUSE GAs EMmISSIONS
AND SINKS: 1090—2004, EXECUTIVE SUMMARY 7-8 (2000); EIA, supra note 172, at 22.

74 EIA, supra note 172, at 3.

75 EPA, supra note 173, at 13.

1761d. at 13-14.

771d. at 7.

178 Christine Tierney, Big 3 Market Share Dips to All-Time Low, DeTrOIT NEWS, Jan. 5, 2003, available
at http://www.detnews.com/2005/autosinsider/o501/06/A01—50668.htm (visited Jan. 2, 2008).

179 CERES, NATURAL RESOURCES DEFENSE COUNCIL, & PuBLIC SERVICE ENTERPRISE GROUP, BENCH-
MARKING AIR EMISSIONS OF THE 100 LARGEST ELECTRIC POWER PRODUCERS IN THE UNITED STATES —
2004 at 1, 3, 7 (5th ed. Apr. 2000).

18o1d. at 3.

181 NATURAL RESOURCES DEFENSE COUNCIL (NRDC) ET AL., KINGPINS OF CARBON: How FosSIL FUEL
ProDUCERS CONTRIBUTE TO GLOBAL WARMING, PART 1 (1999).
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in the United States (Exxon Mobil, Chevron Texaco, ConocoPhillips, BP, and Royal
Dutch Shell) controlled more than 14% of global oil production, 48% of domestic
oil production, more than half of domestic refining capacity, more than 61% of the
retail gasoline market, and more than 21% of domestic natural gas production.*
ExxonMobil alone is responsible for some 5% of global anthropogenic CO, emis-
sions since 1882." The top five coal producers in the United States (Peabody, Rio
Tinto, Arch, CONSOL, and Foundation) accounted for more than half of total coal
production in 2005."%+

These companies could all, it seems, be defendants in a climate change suit.
Some might argue, however, that the true cause of greenhouse gas emissions is
consumption of these products rather than production of them.”®s After all, it is
not car manufacturers per se, but rather the millions of individual drivers who use
their products that emit greenhouse gases. Several law and policy considerations,
however, support holding producers, but not individual consumers, liable for the
harms of climate change. First, individual consumers such as drivers and users
of electricity do not contribute “substantially” to climate change; as such, their
small individual contributions would not meet the standards for legal causation.”*
Second, the degree to which individual consumers maintain real “control” over the
harms is debatable. Individual consumers have few meaningful alternatives to fossil
fuels and the products that rely on them. Moreover, some fossil fuel companies’
efforts to encourage public uncertainty about global climate change have com-
promised the level of consumer knowledge about the risks posed by fossil fuel use.™*?
Finally, tort law’s goal of reducing the cost of “accidents” would not be furthered by
placing the costs of climate change on individual consumers, but rather by holding
liable producers who can incorporate the various costs of climate change into the

prices of their products (or produce different products).**®

5. RELIEF IN A CLIMATE CHANGE TORT SUIT

Climate change plaintiffs seeking either of the two basic tort remedies — damages or
injunctive relief — must consider certain issues. This section explores the standards

82 pypLic CrTiZEN, MERGERS, MANIPULATION AND Miraces: How O Companies Keep Gaso-
LINE Prices HicH, anp WaHy THE ENERGY BirL DoesN't Herp (Mar. 2004), available at
http:/Awww.citizen.org/documents/oilmergers.pdf (visited Jan. 2, 2008).

183 FRIENDS OF THE FARTH INTERNATIONAL, ExXON'S CLIMATE FOOTPRINT: THE CONTRIBUTION OF
ExxoNMoBIL TO CLIMATE CHANGE SINCE 1882 (Jan. 2004).

184 LNERGY INFORMATION ADMINISTRATION, 2005 ANNUAL COAL REPORT, tbl.10.

185 NRDC ET AL., KINGPINS OF CARBON, supra note 181, EXECUTIVE SUMMARY (comparing this portrayal

to the war on drugs focusing primarily on users rather than suppliers).

See RESTATEMENT (SECOND) OF ToORTs § 834 cmt. d (1979) (“Thus if the operation of a dance hall

unreasonably interferes with the comfortable enjoyment of a neighboring residence, the proprietor is

liable, but a patron normally does not participate in the objectionable activity to such an extent as to
justify imposing liability upon him for the invasion.”).

187 See supra note 34.

188 See Penalver, supra note 4, at 591.

186
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for injunctive relief and damages (particularly in nuisance suits), the potential dam-
ages claims for which plaintiffs could seek recovery in tort-based litigation, possible
restrictions on damage recovery, and potential ways of apportioning liability among
defendants.

5.1. Standards for Damages and Injunctions

The climate nuisance suits described earlier involve two different types of relief."*
In California v. GM, for instance, the State of California is seeking damages. In
determining whether to award damages in a public nuisance suit, “the court’s task is
to decide whether it is unreasonable [for the defendants] to engage in the conduct
To be compensated with a damage award,

101

190

without paying for the harm done.
climate change plaintiffs must have actually incurred significant harm,'”" which
California asserts it has in the form of property damage and expenses for preven-

192

tative measures.”> The question then becomes the unreasonableness of allowing
defendants to continue their behavior without providing compensatory damages
to the plaintiffs. Climate change plaintiffs could contend that even if defendants’
activities are of great utility to society, as one could reasonably argue, it could still
be unreasonable to inflict the harm on plaintiffs without compensating them.'3

In a public nuisance action for injunctive relief, the question is whether the
defendants’ activity itself is so unreasonable that the court must stop or reduce it.
Plaintiffs need only be threatened with harm and need not actually have incurred
harm yet.""* The plaintiffs in Connecticut v. AEP allege a range of threatened harms,
including:

increased heat deaths due to intensified and prolonged heat waves; increased
ground-level smog with concomitant increases in respiratory problems like asthma;
beach erosion, inundation of coastal land, and salinization of water supplies from
accelerated sea level rise; reduction of the mountain snow pack in California that
provides a critical source of water for the State; lowered Great Lakes water lev-
els, which impairs commercial shipping, recreational harbors and marinas, and
hydropower generation; more droughts and floods, resulting in property damage
and hazard to human safety; and widespread loss of species and biodiversity, includ-
ing the disappearance of hardwood forests from the northern United States.?>

189 See supra Section 1.1.

19° RESTATEMENT (SECOND) OF ToRTS § 821B cmt. i (1979).

9'1d.

19> “Human-induced global warming has, among other things, reduced California’s snow pack (a vital
source of fresh water), caused an earlier melting of the snow pack, raised sea levels along California’s
coastline, increased ozone pollution in urban areas, increased the threat of wildfires, and cost the
State millions of dollars in assessing those impacts and preparing for the inevitable increase in those
impacts and for additional impacts.” Complaint, supra note 11, § 1. For more on types of damages that
plaintiffs can claim, see infra Section s.2.

193 See RESTATEMENT (SECOND) OF TORTS § 821B cmt. i (1979).

1941d.

195 Complaint, supra note 24, € 3.
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Courts often grant injunctions “when damages are inadequate, such as with
ongoing nuisances in which numerous suits or future damage awards would be
required.”° Future suits and damage awards will be likely during the continued
progress of global climate change. It would be unreasonable and unwise, how-
ever, for a court to enjoin all emissions from defendants, since that would destroy
those companies and imperil the economy. Instead, should a court determine that
defendants’ substantial carbon dioxide or other greenhouse gas emissions are unrea-
sonable, it could arguably focus injunctive relief directly on the source of plaintiffs’
harms by enjoining defendants from continuing greenhouse gas emissions at their
current levels, which is in fact the injunctive relief that the plaintiffs in Connecticut
seek.'”” Injunctions also might theoretically mandate conservation and efficiency
measures or improvement and updating of technology and equipment, if a court
thought such drastic intervention through its equity powers was warranted.

It is important to realize some of the potential implications of seeking damages
versus injunctive relief. If climate plaintiffs seek damages, they might get compen-
sation for the harms caused to them; at the same time, however, courts may be
hard pressed to deal with the many possible suits by the numerous governments
harmed by climate change, and defendants seeking to prevent such suits might
push for passage in Congress of a liability shield.'"® Plaintiffs seeking damages
might also be able to recover from defendants only a relatively small percentage
of the actual damages incurred, reflecting defendants’” proportionate contribution
to the harm.”? On the other hand, climate plaintiffs secking injunctive relief can
more directly affect the activities that are causing the present harms and risks, but
the costs of existing harms remain on the plaintiffs. It is also possible that a court
could view such relief as dictating national energy or climate policy and therefore
as prohibited by separation of powers or other justiciability concerns, as discussed
earlier.”

5.2. Potential Types of Damages Claims

Some of plaintiffs” claims for damages would involve present harms. For instance,
in California v. GM, the State of California has asserted present damages including
reduced snow pack (a source of fresh water), higher sea levels along the coast-
line, and increased ozone pollution in urban areas.* Many of plaintiffs’ dam-
ages, however, might be less tied to property already lost than to efforts that have

196 Cox v. City of Dallas, 256 F.3d 281, 291 (sth Cir. 2001) (citing Development in the Law — Injunction,
78 Harv. L. REV. 997, 1001 (1965)).

197 406 F. Supp. 2d at 270 (quoting Complaint, supra note 24, 6).

198 For descriptions of discussions in the 10gth Congress concerning a liability shield, see Backers of COz
Curbs Eye Liability Relief to Bolster Industry Support, 27 INSIDEEPA, (No. 36), Sept. 8, 2006.

199 See infra Section 5.4.

290 See supra Section 3.3.

29t Complaint, supra note 11, 1.
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been or need to be taken to prevent future harm.*** California, for instance, asserts
that:

The State is spending millions of dollars on planning, monitoring, and infrastructure
changes to address a large spectrum of current and anticipated impacts, including
reduced snow pack, coastal and beach erosion, increased ozone pollution, sea
water intrusion into Sacramento Bay-Delta drinking water supplies, and to respond
to impacts on wildlife, including endangered species and fish, wildfire risks, and
the long-term need to monitor on-going and inevitable impacts.*

The general tort rule is that plaintiffs harmed by defendants are entitled to recover
their reasonable expenditures needed to abate, mitigate, or prevent future recur-
rences of those harms.*** For more than a century, for example, courts have held
that plaintiffs can recover from defendants their reasonable expenditures for erecting
walls to keep water off of their property.*> These precedents seem directly applica-
ble to efforts to prevent or mitigate harms from sea-level rise (e.g., building levees,
elevating houses and infrastructure). Given the high levels of confidence with which
the IPCC and other scientists have established these present and projected impacts,
preventative measures seem reasonable.*° Plaintiffs thus should be able to properly
include the expenses for these preventative measures in the scope of damages.

In addition, one could view damages sought for monitoring as analogous to a
medical monitoring claim, often asserted in cases involving exposure to a substance

207

such as asbestos.**” The basic claim in those cases is that defendants’ negligence in
exposing plaintiffs to hazardous substances so increased the risk of adverse health
consequences that the defendants should be liable for the present, quantifiable costs
to plaintiffs of being tested periodically for signs of the illness.**” Some courts require

292 Although such claims involve future harms, they should not be hindered by courts’ general reluctance
to award damages for future or latent injuries. In cases involving asbestos, for example, courts have
hesitated to award damages for fear that the injuries may never actually occur. See, e.g., Lavelle v.
Owens Corning Fiberglass Corp., 507 N.E.2d 476, 479 (Ohio Ct. Com. Pl., Cuyahoga Cty. 1987);
Mauro v. Raymark Indus., 561 A.2d 257 (N.J. 1989). These climate change claims, in contrast, would
seck compensation not for future harms, but rather for the present actions needed to prevent them.

293 Complaint, supra note 11, 4.

294 See generally M.O. Regensteiner, Annotation, Expense Incurred by Injured Party in Remedying Tempo-
rary Nuisance or in Preventing Injury as Element of Damages Recoverable, 41 A.L.R. 2d 1064 (2001). See
also RESTATEMENT (SECOND) OF TORTS § 930(3)(b) (1979) (allowing damages for past and prospective
invasions of land to include compensation for reasonable cost to plaintiff of avoiding future invasions).

295 See Regensteiner, supra note 204, at § 3(c) (citing Comstock v. New York C. & H.R.R. Co., 48 Hun.
225 (N.Y. 1888) (holding building owner who constructed concrete wall to prevent water from broken
pipe on defendant’s premises from flowing into his cellar entitled to recover expense of constructing
wall) and Piedmont Cotton Mills, Inc. v. Gen. Warehouse, Inc., 149 S.E.2d 72 (Ga. 1966) (holding
that where defendant’s diversion of stream into artificial watercourse resulted in flooding to abutting
property of plaintiff, cost of plaintiff’s protective measures were properly element of damage)).

290 See WORKING GRroup IT, IPCC, supra note 158. See also Chapter 1.

27 See, e.g., Marine Asbestos Cases v. Am. Hawaiian Cruises, Inc., 265 F.3d 861 (gth Cir. 2001).

208 See id. at 866; see also David Rosenberg, The Causal Connection in Mass Exposure Cases: A “Public
Law” Vision of the Tort System, g7 HaRv. L. REv. 851, 886 (1984). Even some courts that reject
enhanced-risk claims accept the less-speculative medical monitoring claims. See, e.g., Mauro v.
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present physical impacts or symptoms in order to make such a claim,** but many
focus solely on whether the monitoring is reasonably necessary and will produce a
real benefit.”’® Courts recognizing monitoring claims often do so to encourage early
detection and mitigation of the harm.*" In the climate context, a system to monitor
water supply levels, for instance, could have real benefit by allowing early mitigation
action.”” Plaintiffs such as California thus might be able to recover reasonable
monitoring expenses as well.

5.3. Restrictions on Damage Recovery

Although the damages may be cognizable, plaintiffs still might be unable to recover
for some of their harms. If the property damaged or for which plaintiffs took pre-
ventative actions is private property, the remoteness doctrine might preclude gov-
ernmental plaintiffs from recovering their own costs. The doctrine of remoteness
bars recovery in tort for indirect harm suffered as a result of injuries directly sus-
tained by another person.””> Courts sometimes deem expenditures by a state that
are inescapably contingent on direct or speculative harm to state residents to be too
derivative or remote to support a tort claim.”# The damages to homes from sea-level
rise, for instance, might prove too derivative for a state to assert.

Nonderivative harms, however, could sustain a tort claim. For instance, if the
damaged property was public, as are many beaches, roads, and other infrastructure,
then the government itself is harmed. Diminished property tax revenues and lower
property values also can harm states apart from any harm to individuals.””> Further,
even if some of the states’” injuries arise from harm to others, states and their citizens
have a relationship that can sometimes overcome the remoteness doctrine.**

Raymark Indus., Inc., 561 A.2d 257, 263 (N.J. 1989); In re Paoli R.R. Yard PCB Litig., 916 F.2d 829, 850
(3d Cir. 1990).

299 See, e.g., Mergenthaler v. Asbestos Corp. of Am., 480 A.2d 647, 651 (Del. 1984); Villari v. Terminix
Int'l, Inc., 677 F. Supp. 330, 338 (E.D. Pa. 1987). Climate “symptoms” were described in Chapter 1.

29 See, e.g., Paoli, 916 F.2d at 851 (“[T]he appropriate inquiry is not whether it is reasonably probable
that plaintiffs will suffer harm in the future, but rather whether medical monitoring is, to a reasonable
degree of medical certainty, necessary in order to diagnose properly the warning signs of disease.”);
see also Marine Asbestos Cases, 265 F.3d at 866; Mauro, 561 A.2d at 263.

2 See Paoli, 916 F.2d at 852 (describing these as “conventional goals of the tort system”); see also Potter
v. Firestone Tire & Rubber Co., 863 P.2d 795, 824 (Cal. 1993).

22 An imperfection in the analogy is that for medical monitoring claims, the damage is to the human
body, whereas the harms from climate change are largely to property or other interests. Courts might
view these damages to be less urgent and therefore less in need of legal innovation. Monitoring systems
to detectsomething like the northward spread of tropical diseases as the climate warms, however, might
fit more squarely into the usual human health paradigm.

23 See State v. Lead Indus. Ass'n, No. 99-5220, 2001 R.I. Super. LEXIS 37, at *44 (R.I. Super. Apr. 2, 2001)
(unpublished opinion).

24 See, e.g., id. at **44—46.

5 See City of Boston v. Smith & Wesson Corp., No. 1999-02590, 2000 Mass. Super. LEXIS 352, at *24
(Mass. Super. July 13, 2000) (memorandum of decision and order on defendants” motion to dismiss).

216 See Massachusetts v. EPA, 127 S. Ct. 1438, 1454 (2007) (quoting Georgia v. Tenn. Copper, 206 U.S.
230, 237 (1907): “This is a suit by a State for an injury to it in its capacity of quasi-sovereign. In that
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The municipal cost recovery rule could pose another obstacle to recovery of some
damages by climate change plaintiffs. Generally, a municipality may not recover

217

the costs of providing public services.”” “The cost of public services for protection

from a safety hazard is to be borne by the public as a whole, not assessed against
a tortfeasor whose negligence creates the need for the service.”® What the cases
barring recovery under the municipal cost recovery rule have in common is that the
acts causing the damage were of the sort that the municipality reasonably could have
expected to occur.”™ Courts have recognized, however, that governments can recover
their expenses for abatement of public nuisances (such as cleanup of toxic wastes
discharged into drinking water supplies) and for protection of the government’s own

O

property.”® Which climate-related expenses are truly unexpected will largely be a
question for the courts.””

5.4. Liability for and Apportionment of Damages

When multiple actors cause a harm, which appears to be the case with climate
change plaintiffs” injuries, the critical question is the amount of damages for which
courts should hold the defendants collectively and individually liable. If there is a
reasonable basis for dividing the harm according to each defendant’s contribution,
each is liable only for that portion of the total harm that each has caused.” If the
harm is an indivisible harm, all parties that are legal causes of the harm are jointly
and severally liable for the entire harm.*

On their face, the harms from climate change appear to be indivisible. In Michie
v. Great Lakes Steel Division,”* several people residing near Ontario, Canada, sued
three corporations operating seven plants immediately across the Detroit River in

capacity the State has an interest independent of and behind the titles of its citizens, in all the earth
and air within its domain. It has the last word as to whether its mountains shall be stripped of their
forests and its inhabitants shall breathe pure air.”). See also City of Boston, 2000 Mass. Super. LEXIS
352 at **26-27.

27 City of Philadelphia v. Beretta U.S.A., Corp., 126 F. Supp. 2d 882, 894—95 (E.D. Pa. 2000); City of
Boston, 2000 Mass. Super. LEXIS 352, at **30-32.

8 City of Philadelphia, 126 F. Supp. 2d at 894 (quoting City of Pittsburgh v. Equitable Gas Co., 512 A.2d
83, 84 (Pa. Commw. Ct. 1986)).

29 City of Boston, 2000 Mass. Super. LEXIS 352, at **33-34.

220 See City of Flagstaff v. Atchison, Topeka & Santa Fe Ry. Co., 719 F.2d 322, 324 (g9th Cir. 1983); Town
of E.. Troy v. Soo Line RR. Co., 653 F.2d 1123, 1132 (7th Cir. 1980), cert. denied, 450 U.S. 922 (1981).

22! Courts can disagree on what are reasonably expected municipal costs. Compare City of Philadelphia,
126 F. Supp. 2d at 894—95 (noting that at least three courts — in Ohio, Florida, and Connecticut — have
held that municipal cost recovery rule bars cities” suits against gun industry for recovery of expenses of
policing cities), with City of Boston, 2000 Mass. Super. LEXIS 352, at *34 (“Plaintiffs allege wrongful
acts [by the gun industry] which are. .. [not] of the sort a municipality can reasonably expect.”).

222 RESTATEMENT (SECOND) OF TORTS § 881 (1979); see also RESTATEMENT ('THIRD) OF TORTS: PRODUCTS
LiasiLrty §§ 16(a), (b) (1998).

23 RESTATEMENT (SECOND) OF Torts §§ 875, 879 (1979); see also RESTATEMENT (THIRD) OF TORTS:
Probucts LIaBILITY § 16(c) (1998).

224 495 F.2d 213 (6th Cir. 1974).
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the United States, claiming that pollutants emitted by defendants’ plants were a
nuisance. Each plaintiff sought damages from all three corporate defendants jointly
and severally. The Sixth Circuit held that “although there is no concert of action
between tort-feasors, if the cumulative effects of their acts is a single indivisible injury
which it cannot certainly be said would have resulted but for the concurrence of
such acts, the actors are to be held liable as joint tort-feasors.”*> This joint liability
exists and operates regardless of the existence of “other corporations, persons and
instrumentalities” that contributed to the air pollution “so as to make it impossible
to prove whose emissions did what damage to plaintiffs’ persons or homes.”** If the
judge or jury determines that it is not practicable to apportion the harm among the
tortfeasors, “the entire liability may be imposed upon one (or several) tortfeasors
subject, of course, to subsequent right of contribution among the joint offenders.”*7
The Michie court therefore shifted from the injured party to the defendants the
burden of proof as to which defendant was responsible for the relevant harms, and
to what degree.”

One understandably could view holding defendants jointly and severally liable for
the entirety of plaintiffs’ harms from climate change as unfair. Because greenhouse
gases have long lifespans in the atmosphere, past emissions are contributors to cli-
mate change. Accordingly, if courts assign all damages to current companies, those
companies would be liable for past emissions to which they have no connection.**
Furthermore, although those companies are “substantial” contributors, there are still
other parties who have contributed somewhat to climate change as well. To avoid
such inequity, courts may require apportionment even where harms seem indivisible
if some means of fair and rational apportionment s possible without causing injustice
to any of the parties.”s° In pollution cases, for instance, courts can treat a seemingly

25 ]d. at 216 (quoting Watts v. Smith, 134 N.W.2d 194 (Mich. 1965)).

2614, at 218.

271d. at 217; see also Martin v. Owens-Corning Fiberglass Corp., 528 A.2d 947 (Pa. 1987).

228 Michie, 495 F.2d at 218. Courts have replicated the Michie holding in other pollution contexts. See,
e.g., Landersv. E. Tex. Salt Water Disposal Co., 248 S.W.2d 731, 734 (Tex. 1952); Velsicol Chem. Corp.
v. Rowe, 543 S.W.2d 337, 34243 (Tenn. 1976); Commonwealth v. PBS Coals, Inc., 534 A.2d 1130, 1139
(Pa.1987). The Restatement incorporated the holding as well. See RESTATEMENT (SECOND) OF TORTS
§§ 433A, 433B, 875, 879 (1965). A similar rule exists in products liability, in which a manufacturer is
liable for the increased harm caused to plaintiffs by his product (beyond the harm that would have
otherwise occurred). If the manufacturer cannot show what harm would have occurred absent the
product defect, he can be liable for all of plaintiffs’ harms. See REsTaTEMENT (THIRD) OF TORTS:
PropucTs LIABILITY § 16 (1998).

229 See Christopher D. Stone, Beyond Rio: “Insuring” Against Global Warming, 86 Am. J. INT'L L. 445,
468 (1992). However, global CO, emissions skyrocketed in the twentieth century, particularly in the
latter half, and have continued to do so at the start of the twenty-first century, thus playing a much
larger role in altering the atmospheric concentrations of carbon dioxide. See UNEP/GRID-Arendal,
Global atmospheric concentration of COz (2005) (graph showing the increase in CO, levels in the
atmosphere from 1870 to 2004 and predicted levels to the year 2100), available at http://maps.grida.no/
go/graphic/global_atmospheric_concentration_of_coz (visited Jan. 2, 2008).

3° See RESTATEMENT (SECOND) OF TORTS § 433A emt. d (1965); see also id. § 433B cmt. e.
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indivisible harm as divisible and apportion it among defendants on the basis of evi-
dence of their respective quantities of pollution discharged.”' In the climate context,
this division could involve apportioning damages (appropriately reduced to account
for past emissions) based on the global warming potential of their greenhouse gas
emissions, to correspond as much as possible to each defendant’s contributions to
climate change.” On the other hand, apportioning damages in accordance with
each defendant’s contribution to climate change might provide plaintiffs with only
a small percentage of the damages they are suffering. Courts will have to find a
balance between equitable apportionment and adequately compensatory damages.

6. CONCLUSION

Tort-based climate change litigation strikes many peo