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Preface and Acknowledgements

Intuitively, at least for lawyers, the record book of history appears as a
treasury of very sound points of reference. Precisely due to this repu-
tation, constitutional review fora have a tendency to rely on refer-
ences to history and traditions (historical narratives) in order to clarify
or supplement constitutional provisions, to determine their proper
scope of application, and sometimes even to substitute constitutional
provisions. Prima facie, historical narratives look like the ultimate tools
of taming indeterminacy in constitutional interpretation. Careful
analysis, however, reveals that historical narratives are interpretive and
normative, and depend not on objective foundations but on the dis-
cretion of the interpreter. Upon this discomforting realization, this
volume inquires into factors which make references to the past, his-
tory, and traditions attractive to lawyers, despite the potential of his-
torical narratives to perpetuate indeterminacy in constitutional reason-
ing. An analysis of constitutional jurisprudence reveals that the courts’
mnclination to establish and preserve constitutional continuity is one
such factor, while judicial attempts at reconciliation are another plot-
line that underlines historical narratives in constitutional cases. To be
sure, it would be unrealistic to insist that historical narratives be dis-
carded altogether from the theories or practice of constitutional adju-
dication. The most serious peril historical narratives pose is not sim-
ply that they perpetuate indeterminacy. It is more alarming that this
potential of historical narratives in constitutional adjudication is
masked so successfully by the judicial rhetorical toolkits of continuity



and reconciliation that the real consequences of the courts’ reliance
on the past for guidance are not properly accounted for in the course
of the search for a better-fitting theory of constitutional adjudication.
For this intellectual challenge, the aim of the inquiry in this volume is
to attract observers of constitutional adjudication, whether they are
reading constitutional jurisprudence from the quarters of constitu-
tional law, constitutional history, political science, or history depart-
ments.

This book is the outcome of many years of research and discus-
sion, in the course of which serious intellectual debts were incurred.
No words can propetly express the gratitude I owe to Andras Sajo,
who followed with untiring guidance, critique, and encouragement the
development of the argument first formulated for my doctoral thesis
and then refined until it was set out on the pages of this volume.
Balazs Trencsényi has been available from the early days, helping me
grasp how historians would approach the subject which lawyers often
manage to miss. At the University of Toronto David Dyzenhaus, Sujit
Choudhry, Alan Brudner, David Beatty, and Patrick Macklem wel-
comed my interest in Canadian constitutional law and jurisprudence.
Students at CEU Legal Studies deserve lasting credit for challenging
my understandings and shaping my views. At different times Andy
Haupert and Endre Sebdk assisted in making my thoughts more ac-
cessible. While they should be credited for the strengths of my argu-
ment, all mistakes are mine. Without the lasting support and patience
of my family and friends, among them Tamas Ferencz and Boldizsar,
this project would have been a lot more difficult to accomplish.



INTRODUCTION

Constitutional Adjudication Haunted by
Indeterminacy

Theories of constitutional interpretation and constitutional adjudication
seek to establish a model of constitutional review which enables courts
to respond even to hard cases without transgressing the limits of the
legitimate exercise of the review power.' In the course of this exercise
one of the riddles used to be the countermajoritarian difficulty, as ex-
posed in Bickel’s landmark work The Least Dangerons Branch (1962).
Theories that understand constitutional adjudication in the matrix of
the continuing operation of the branches of government respond well
to challenges that stem from the undemocratic nature of constitutional
review. As Dworkin explains in Freedon’s Law,. “[w]hen a constitutional
1ssue has been decided by the Supreme Court, and 1s important enough
so that 1t can be expected to be elaborated, expanded, contracted, or
even reversed by future decisions, a sustained national debate begins. ..
That debate better matches [the] conception of republican government,
m 1ts emphasis on matters of principle, than almost anything the legisla-
tive process is likely to produce on its own.”? Habermas’s discourse
theory and its progeny also situate constitutional adjudication in its
broader operational context: in the public discourse.” The shared char-
acteristic of these approaches is that they presuppose or require other
participants in the public discourse to consider and respond to the de-
cisions of constitutional review fora* on their merits.

In the meantime, theories explaining and (re)legitimizing constitu-
tional adjudication as one ingredient in the perpetual discourse on
public affairs should account for the problem posed by indeterminacy
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in constitution adjudication. Indeterminacy as a phenomenon and
problem 1s easily traceable 1 constitutional review. In the words of
Dortf, “if the content of a constitutional right (or other constitutional
provision) can only be determined by extensive deliberation, then the
Constitution does not entrench rights (or other principles) in the
sense of providing foundational assurances.”

This is not to suggest that the words of the constitution can be
twisted and turned into justifying any outcome, or that the constitu-
tional text provides no guidance at all. Still, the experience of court
watchers in most jurisdictions suggests that a particular constitutional
provision may not sufficiently warrant (not to mention, compel) a
particular outcome in a given case.’ Instead, the interpreter makes a
choice from among more plausible outcomes or options.’

At the heart of the problem of indeterminacy in constitutional ad-
judication rests the realization that it 1s impossible to select one of
several plausible interpretations in a principled manner. An account of
mdeterminacy with inclinations towards legal theory might distinguish
radical (or infinite) indeterminacy from contained indeterminacy (plu-
rality) in constitutional interpretation. Nonetheless, from the per-
spective of legal certainty it makes little difference whether a constitu-
tional review forum selects from a few, many, or innumerable plausi-
ble constructions. Such an indeterminacy of constitutional provisions
might be understood as a beneficial factor: vagueness of constitu-
tional language could be seen as a catalyst for public discourse on
such terms as speech or due process for the purposes of the applica-
tion of the constitution in every generation.” Nonetheless, defenders
of constitutionalism and the rule of law may be less appreciative of
these benefits of indeterminacy when they find that the constitution’s
binding reading of the day shuttles between narrow majorities of dis-
enchanted justices. Participation in the public discourse is condi-
tioned—among other premises—by a criterion of rationality, a condi-
tion applicable to constitutional review fora as well. As Saj6 points
out, “[tlhe rationality of law 1s provided by the administration of jus-
tice if the decisions are foreseeable, and modern law is legitimate if it
is based on a rights-protective discourse.”"

The mfamous uncertainty (open texture) of constitutional provi-
sions makes this criterion of rationality rather challenging to meet.
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Theories of constitutional interpretation can be seen as attempts to
tame indeterminacy in constitutional reasoning, thereby simultane-
ously (re)defining the role proper of a court exercising constitutional
review. Before the entry of originalism onto the U.S. scene, the line
was drawn between interpretivist and non-interpretivist theories.
Interpretivist theories evolved around giving a proper account of the
written text of the constitution,' while non-interpretivism relied on
extra-textual sources, such as neutral principles.12 In the U.S. an in-
terpretivist approach might find refuge in Marbury v Madison,” the
formative judgment of 1803 in which Chief Justice Marshall attrib-
uted overwhelming significance to the fact that the U.S. Constitu-
tion was a written document. In response, non-interpretivists can as
easily turn to Chief Justice Marshall’s words in McCulloch v Maryland,
cautioning against a narrow interpretation of the language of the
Necessary and Proper Clause that “we must never forget that it 1s
Constitution we are expounding.”'* The weakness of interpretivist ap-
proaches 1s that they allow little room for constitutional responses
mvited by the developments of modern times, whether they result
from the advancement of technology or globalization. Non-
mterpretivist theories, however, allow for such responses by opening
the gates before the (arbitrary) value judgments of the constitutional
interpreter of the day.

In the wake of originalism, the discourse on constitutional adjudi-
cation was restructured by shifting the focus of the exchange onto
questions such as “What constitutes the original meaning of a consti-
tutional provision?” “What was the original intent of the framers?”
and “How 1s 1t possible to ascertain this—if at all—for the purposes
of performing constitutional reviewr” The appeal of originalism is
attributable to the fact that originalism in all its variations offers a neat
resolution of the ultimate problem of constitutional adjudication by
suggesting that “[a]dherence to the text and to original understanding
arguably constrains the discretion of decision makers and assures that
the Constitution will be interpreted consistently over time.”"
Originalism 1s capable of delivering on its promise because—as Jus-
tice Scalia forcefully submits—it “establishes a historical criterion that
1s conceptually quite separate from the preferences of the judge him-
self.”'® This suggests that, in addition to being able to reveal the
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proper reading of constitutional provisions, an originalist interpreta-
tion will delineate the scope of the legitimate exercise of the constitu-
tional review power. All this is to be achieved by means of an external
factor—external since it is not dependent on the value judgments of
the constitutional mterpreter. The high hopes of originalism are
placed 1n a narrow segment of the historical record that 1s believed to
hold value-neutral, non-interpretive external criteria for constitutional
adjudication. Origialist theories made a surprising career, departing
from the bench of the U.S. Supreme Court and traveling all the way
to Australia where originalism reinvigorated constitutional discourse,
plunging into an interpretive tradition heavy with positivism and liter-
alism."”

Nonetheless, the virtues of originalism are not accepted by all
without reservation. Critics have pointed out the numerous flaws in
the originalist methodology. Rakove found that the intention of the
ratifiers had been consulted out of “partisan advantage,”"” while Maltz
observed that “originalism itself in some cases counsels an activist
role for the judiciary. ... Thus, the appeal to democratic theory only
makes sense if originalism is combined with a general preference for
judicial restraint.”"” In the age of originalism, somewhat impatient re-
sponses to the challenges of constitutional interpretation include ad-
herents to textualism and precedent (stare decisis). Advocating formal-
1sm, Schauer submits that judicial restraint might be achieved by re-
stricting the options available to judges.” Lessig calls for interpretive
fidelity, preserving something semiotic from the past, “whether one
2 Alternatively,
pragmatism “unburdens us from having to justify our practices by

calls that something meaning, or intent, or purpose.

reference to doctrinal formulae that never quite seem to fit our exis-
tential solutions. Instead, we can defend our actions by merely saying
that they seem to be the best way to cope to get us what we need at a
particular time.”* Fallon’s coherence theory calls for a strategy in
constitutional mterpretation which is able to fit incommensurable ar-
guments in a single rhetoric via its intellectual integrity.” In contrast,
Sunstein’s minimalism theory advocates “incompletely theorized
agreements” in constitutional adjudication24, while Tushnet is in favor
of a “thin constitution.”” Further attempts call for a comprehensive
theory of interpretation based on comparative constitutional law.*
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Although originalism was rather successful in shifting the focus of
the discourse on constitutional review, it did not introduce pro-
foundly new arguments or techniques of constitutional reasoning. As
a method of constitutional construction, various genres of originalism
emphasize the unmatched significance of arguments pertaining to a
very narrow segment of the past (i.e., references to Framers’ Intent)
for eliminating, or at least reducing, indeterminacy in constitutional
reasoning. Indeed, the latter aim 1s central to any decent theory of
constitutional adjudication and constitutional interpretation. The ap-
peal of originalism is best explained as the lasting marriage between a
premise shared by many theories of constitutional reasoning which
seek to resolve the riddle of indeterminacy in constitutional review,
and a misperception commonly shared by lawyers about references to
the past, history, and traditions. Edging towards oversimplification, it
seems that in a constitutional case, lawyers and courts consult the past
for ultimate authoritative guidance in resolving the issue before the
bar.”” References to history and traditions are treated as recitals of
data to be taken for what they are, and the past 1s introduced as a
non-interpretive tool of reasoning (“facts speak for themselves”). A
court recounting past events in a constitutional case creates the im-
pression that the constitutionality of the challenged norm will be de-
termined on an objective basis. It 1s true that in many constitutional
cases arguments mnvoking the past do not supply an exclusive means
of justification, but are supplementary to other arguments.”® Yet the
promise of references to history and traditions 1s luring, and instances
of courts’ relying on this promise are so plentiful that the matter can-
not be left at that.

Theories of constitutional interpretation looking to reduce inde-
terminacy in constitutional adjudication are charmed by the possibility
of sticking to an objective and neutral reference point which will then
aid the constitutional interpreter in selecting one out of many possible
mterpretations of the constitutional text. This logic, premised on the
quest for objectivity, is certainly traceable behind originalist claims.”
However, the search for objectivity in constitutional and legal reason-
mng goes well beyond originalist theories. For a long time there has
been considerable disagreement among scholars as to whether, and to
what extent, objectivity is possible in legal and constitutional argu-
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ment. It has been suggested that, in general, in legal argument objec-
tivity 1s a claim to establish whether a legal norm was applied cor-
rectly.30 Such an account, however, does not seem to be able to re-
spond to questions such as how it is possible to determine whether
vague provisions such as the Due Process Clause were applied cor-
rectly. Indeed, a general theory of objectivity might rapidly approach
its limits when admitting to indeterminacy in statutory or constitu-
tional interpretation.3 !

For Owen Fiss, the claim that the text of the constitution has nu-
merous meanings is a nihilist one and it 1s in the very nature of nihilist
attempts to turn the law’s struggle for objectivity into a futide en-
deavor,” for “[o]bjectivity in the law connotes standards. It implies
that an interpretation can be measured against a set of norms that
transcend the particular vantage point of the person offering the in-
terpretation. Objectivity implies that the interpretation can be judged
by something other than one’s own notions of correctness. It imparts
a notion of impersonality. The idea of an objective interpretation does
not require that the interpretation be wholly determined by some
source external to the judge, but only that it be constrained.”” Thus,
in constitutional reasoning, objectivity is intrinsically linked with a
promise and expectation of neutrality (impartiality).

And this remark indicates why the misperception about history is
so successful among lawyers. Intuitively, at least for the legal mind, in
the puzzling maze of constitutional interpretation references to his-
tory promise clear-cut, black-and-white answers that are supported by
objective data. Tramned in the Continental legal hemisphere still condi-
tioned upon the fundamentals laid down by Friedrich Karl von Savi-
gny’s enterprise, one might be inclined to attribute this intuition to the
(maybe unconscious) preservation of a nineteenth-century historicist
belief in objectivity. Savigny’s understanding of law as science
(Rechtswissenschafi)—as opposed to philosophy—was coupled with a
methodological revolution, introducing the search for legal principles
via a highly systematized analysis of historical data that led to a his-
torical legal science (geschichtliche Rechtswissenschaf?), a trend-setting
move in legal scholarship.” A similar turn in history is associated with
Leopold von Ranke, who 1s credited for turning fiction writing into a
discipline.” The influence of Savigny and Ranke in U.S. constitutional
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and legal scholarship i1s undisputed.3 ‘ Yet, for the most past, it would
be an exaggeration to position the curious confidence of contempo-
rary lawyers in the objectivity of history on such high plateaus. Rather,
the intuition of lawyers with respect to the historical record reflects a
phenomenon of a more profane sort: a preoccupation with facts, data,
and numbers. As Mary Poovey describes, “numbers have come to
epitomize the modern fact, because they have come to seem pre-
mterpretive or even somehow non-interpretive at the same time that
they have become the bedrock of systemic knowledge.””

It has been suggested that arguments in history leave behind a po-
litically altered historical discourse constrained by “brute facts”. “His-
torical interpretations that pretend to complete objectivity or neutral-
ity inescapably conceal a political agenda, usually favorable to the
status quo.”38 Most mmportantly, it follows from this promise that in-
stead of arriving at a completely random (and, therefore, unpredict-
able) construction of the constitutional text, the interpreter will follow
some external guidance and thus arrive at a conclusion which could
have been reached by any other iterpreter living up to similar expec-
tations of objectivity and neutrality. Arguments in history create the
mmpression that the standard along which the issue was decided is ex-
ternal to the mterpreter, thus references to history and traditions 1m-
ply that the interpreter is neutral (impartial), while at the same time
they also carry the promise of constraming indeterminacy in constitu-
tional construction.

Constitutional review fora invoke the history and traditions of the
polity i numerous jurisdictions, often not drawing sharp distinctions
between the two. As if underscoring this position, Chief Justice
Lamer of the Canadian Supreme Court said that “the interpretation of
the Charter, as of all constitutional documents, 1s constrained by the
language, structure, and history of the constitutional text, by constitu-
tional tradition, and by the history, traditions, and underlying philoso-
phies of our society.”39 The tendency of courts to present observa-
tions about the past and past practices as uncontested findings or
facts 1s also pervasive. For instance, when the constitutionality of legal
rules on official holidays was contested before the Hungarian Consti-
tutional Court, the justices msisted that the making of religious holi-
days into official holidays is not a matter of state preference for cer-
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tain religions, but is the result of historical developments and a matter
of tradition. Thereupon the Constitutional Court found—unlike with
respect to Christmas and Easter—that there i1s no tradition i the
Hungarian polity to observe major Jewish holidays such as Rosh Ha-
shanah and Yom Kippur.‘m Going far beyond the width and depth of
the above reference, in its jurisprudence the French Constitutional
Council attributes extraordinary significance to a particular segment
of the French past that 1s usually referred to as the “republican tradi-
tion”. In the field of constitutional rights the “republican tradition”
may give rise to such “fundamental principles recognized by the laws
of the republic” that are then considered a full-fledged source of con-
stitutional law.*' Confidence in history and traditions is also present in
Judge Bork’s argument when he advocates adherence to Framers’ In-
tent in constitutional construction as an approach yielding neutral
(apolitical) readings of the constitutional text.*

The glaze of neutrality (impartiality) is a thick one, indeed. Histori-
cal arguments hint that every observer would have arrived at the same
conclusion, and thus they allude to the neutrality (impartiality) of both
the decision maker and the decision. In addition, arguments in history
suggest that the decision rests on well-set, firmly established grounds.
In other words, these decisions seem to preserve the status quo; they
create an impression of stability and continuity. Indeed, well beyond
the terrain of originalism, virtues such as objectivity, along with stabil-
ity and neutrality, are routinely associated with references to history.
Note that these characteristics are also considered essential compo-
nents of the rule of law.

In addition, these imagined qualities of references to history and
traditions shared by lawyers correspond well to the central challenge
in the quest for a theory of constitutional reasoning. After all, if ex-
pectations of the basic features of references to the past, history, and
traditions were to come true, they would be the perfect means of tam-
ing indeterminacy in constitutional adjudication. This match between
aims and means as perceived by many lawyers explains, at least in
part, the reign of originalist constitutional reasoning. Nonetheless, the
consequences of this unfortunate correspondence go well beyond the
annoyance of originalism’s false promises and take one to a wide
range of problems which a sound account of constitutional reasoning
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and constitutional adjudication has to handle in order to succeed. A
critical inquiry into judicial reliance on references to history and tradi-
tions must thus first seek to establish whether these references are
really capable of delivering on the promise of curbing indeterminacy.
A careful analysis of jurisprudence across continents might provide
the best approach to such an inquiry. Furthermore, since lawyers are
far from being the only observers with a routine and interest in ex-
ploring and telling history, it 1s important to learn about accounts of
history from historians and philosophers of history themselves.

According to the findings of the analysis carried out in the coming
pages, the deeper characteristics of references to the past as applied by
courts in constitutional cases reveal that, despite their initial promise to
this effect, references to the past, history, and traditions are not capable
of resolving indeterminacy in constitutional adjudication. This observa-
tion echoes not-so-recent developments in the theory of history. None-
theless, as valid as this point may be in sheer empirical or theoretical
terms, 1t still does not explamn the unusual popularity and high accep-
tance rate of references to the past, history, and traditions in constitu-
tional cases. Thus the inquiry has to focus on other qualities and expec-
tations assoctated with history that match judicial aspirations which are
often masked by the quest for taming indeterminacy.

A careful reading of the judicial decisions analyzed in this volume
suggests that judicial attempts at conquering indeterminacy via refer-
ences to history and traditions are often transformed into endeavors
to establish or preserve continuity in a polity via constitutional inter-
pretation, and alternatively, or simultaneously, to foster coming to
terms with the past (reconciliation). Judicial attempts phrased 1 such
terms are neither surprising nor prima facie suspicious to most ob-
servers. Since such attempts are often presented with a wealth of ref-
erences to history and traditions, their often overwhelming presence
and sometimes troubling constitutional consequences tend to remain
unexposed. After revealing how an inquity into the past is insufficient
as a means of reducing mdeterminacy in constitutional adjudication,
this book seeks to demonstrate the dangers masked by references to
history and traditions when courts turn them into a means of preserv-
mg continuity and crafting reconciliation in constitutional adjudica-
ton.
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Thus far this introduction has repeatedly referred to accounts of
the past, history, and traditions 1 constitutional reasoning, language
that might be misleading without further clarification. The analysis in
the present book does not aim to map mistakes committed by courts
or individual judges when reconstructing past events in constitutional
cases. Instead, the inquiry focuses on how judicial accounts of the
past, history, and traditions affect constitutional reasoning. At the
center of this attempt rests not the accuracy of the lawyers’ recon-
struction of the past, but the manner n which lawyers tell a story of
the past in constitutional cases. Thus the question 1s not whether
courts get right the bit about “what actually happened”. The analysis
concentrates on how courts construct their own account of past
events and how they use this account in constitutional cases. In the
pages to follow, such accounts of, or, more propetly, representations
of, past events and practices formulated in constitutional cases will be
referred to as historical narratives.

At least since Robert Cover’s “Nomos and Narrative” the term
“narrative” has not been foreign to constitutional scholarship.” By
“narrative”, Cover meant interpretive commitments that determine
“what law means and what law shall be”.* References to the past, his-
tory, and traditions or, better, still historical narratives, belong among
these interpretive commitments. The term “historical narrative” is
borrowed from historiography. As one eminent scholar of this disci-
pline, Hayden White, explained, narrative is the form of the disconrse on
historical events. For White, “[tlhe form of the discourse, the narrative,
adds nothing to the content of the representation, but 1s rather the
simulacrum of the structure and processes of real events. ... The
story told in the narrative is a ‘mimesis’ of the story /Zved in some re-
gion of historical reality, 1 so far as it is an accurate imitation it 1s to
be considered a truthful account thereof.”*

With the exception of those historians who reject such an under-
standing of narratives in history altogether, several classics of modern
historiography rely on more specific definitions of what exactly
amounts to a narrative, or what the function of narrative is. In the
present analysis the term will be used in a loose sense, without sub-
scribing to any of the more precise understandings with their unique

46
consequences.”
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This volume explores the operation of historical narratives in con-
stitutional reasoning in jurisdictions where constitutional mterpreters
are struggling not only with indeterminacy but also with troubled
founding myths surrounding the constitutional texts. From among
many potential contexts, constitutional jurisprudence in Australia,
Canada, the Czech Republic, Hungary, France, South Africa, and the
United States were chosen.”” The primary direction of the inquiry put
German constitutional jurisprudence outside the scope of the present
mquiry. While German constitutional jurisprudence 1s a rich deposi-
tory of the Weimar and Imperial constitutional and legal traditions,
the Basic Law’s framing moments do not figure that dominantly in
the Federal Constitutional Court’s decisions.*

When analyzed carefully, in these contexts the courts’ emplotment
of the past relevant for the analysis of the constitution and the consti-
tutional issue of the day highlights reservations and concerns about
the role played by references to history and traditions in constitutional
reasoning. Furthermore, such an inquiry also reveals numerous unin-
tended consequences pointing to the deeper mechanics of the consti-
tutional review in action. To be sure, the examination of constitu-
tional jurisprudence in many, differing jurisdictions 1s a challenging
task, one which has its own limitations and the potential for error. A
systematic overview of all these constitutional contexts can hardly be
offered, nor is it necessary for the present endeavor. In the forthcom-
ing chapters, rules of domestic constitutional law are discussed only to
the extent demanded for the exposition of a particular problem. Also,
for the purposes of the analysis, examples have been chosen from
those jurisdictions that best illustrate a problem, often leaving aside
cases from other countries that might be relevant yet have dimmer
contours. It is important to keep in mind that the discussion of a par-
ticular case or judicial opinion is not meant as a comprehensive case
note but has a narrower focus and a more direct line tying the analysis
to the present inquiry. Furthermore, the analysis 1s not restricted to
decistons that represent the “leading case” of the day: for an inquiry
into the techniques of judicial reasoning in constitutional cases, deci-
sions that were overturned on appeal, or the holding of which has
since been modified, are just as relevant as judgments reflecting the
current state of the law.
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It is argued on these pages that the outcome of any attempt at
constitutional interpretation fuelled by historical narratives 1s pre-
dominantly dependent on the discretion of the person reading history.
This suspicion runs counter to lawyers’ intuition on references to his-
tory and traditions and therefore warrants further inquiry, which is
undertaken in Chapter One. Lessons drawn from a short excursion
mto the woods of historiography will be applied to judicial accounts
of history and traditions in constitutional cases. Thereafter the chap-
ter will discuss the operation of references to history and traditions in
common-law reasoning, calling Edmund Burke’s Reflections to aid. Al-
though common-law reasoning and various doctrines of precedent
are highly specific to particular jurisdictions, on a more abstract level,
lessons learnt in the common-law context are applicable to practical
legal reasoning beyond the common-law hemisphere. Observations in
Chapter One shed light not only on the interpretiveness and norma-
tivity of historical narratives, but also on the basic premises of their
operation in the markedly path-dependent universe of legal reasoning,.

Following the diversion to relatively abstract terrains, Chapter Two
provides a basic typology of arguments used by constitutional review
fora. The classification concentrates on the relationship of the consti-
tutional text and the arguments themselves. It 1s affirmed that despite
the apparent limitations of textualism in constitutional cases, the text
of the constitution does preserve an important legitimizing function
that should be given weight 1 any analysis of constitutional reason-
ing. At the same time, the inquiry reveals that arguments used in con-
stitutional adjudication are heavy with references to the past: this
characteristic can be distinguished in legal arguments as well as 1 ex-
tra-legal aids to constitutional construction.

Drawing on the benefits of these findings, Chapter Three explores
how constitutional review fora apply historical narratives in various
settings. The relationship of the constitutional text and historical nar-
ratives 1n constitutional adjudication may be pictured along a contin-
uum. At one end there are instances in which the text of the constitu-
tion contains historical references or directly calls for the analysis of
historical evidence. At the other end of the spectrum, history is in-
voked m lack of constitutional guidance, as a novel point of reference
and of legitimation in constitutional argument, and as a genuine
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source of rights and obligations. In the middle of the continuum are
mstances in which constitutional review fora rely on historical narra-
tives to fill the gaps of the constitutional text. The analysis suggests
that despite the relevance of the constitutional text in legitimizing
courts’ moves in constitutional mterpretation, the text of the constitu-
tion does not compel an inquiry into history, nor does it control the
terms of the inquiry. As a result, historical narratives appear to be at a
loss 1n curbing indeterminacy 1 constitutional interpretation.

Such a sound conclusion does not bring the inquiry to rest, for it
does not provide a satisfactory account of the popularity and force of
historical narratives in constitutional cases. In search of an explana-
tion, the last two chapters undertake such an exploration into the nor-
mative premises (metanarratives) underlying references to the past,
history, and traditions in constitutional adjudication. Chapter Four
explores the continuity rhetoric underlying courts’ accounts of the
past in constitutional cases. A continuity rhetoric is an old topos of
accounts of history49 and it corresponds all too well to lawyers’ incli-
nation to preserve the integrity of legal rules over long time-spans, a
theme explored in Chapter One. Chapter Four maps various uses of
continuity rhetoric in constitutional cases, showing how courts’ search
for value continuity may effectively supplement, if not replace, the
constitutional text. At the same time, instances from jurisprudence
also reveal that continuity only makes a difference in constitutional
cases if a court calls on it to this effect. The wide discretion of coutts
thus revealed further contributes to reservations about the utility of
historical narratives in taming indeterminacy in constitutional cases.

Fially, Chapter Five explores a plotline which has been invoked in
constitutional cases in settings where courts became involved with, or
hoped to contribute to, coming to terms with the past under the con-
stitution. While intuitively the logic of reconciliation seems to corre-
spond well to the mechanics of a continuity rhetoric, a close examina-
tion of cases reveals that there is a significant potential of friction be-
tween the two. In addition, the analysis in the chapter reveals that,
while coming to terms with past injustice is a most laudable effort, it
has Iimitations which follow not so much from lawyers’ difficulties 1n
mastering historical narratives as from intellectual reflexes that pre-
serve centuries-old patterns of constructing the subject of the consti-
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tutional discourse. Judicial decisions on such premises not only in-
crease indeterminacy in constitutional reasoning but also undermine
the reconciliation agenda pursued by a studious court.
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CHAPTER ONE

Historical Narratives in Constitutional
Reasoning: Intuitions and Myths Revisited

“Historic continuity with the past is
not a duty, it is only a necessity”
Justice Oliver Wendell Holmes!

References to history and traditions have acquired a curious reputa-
tion among lawyers for being objective and neutral points of refer-
ence, and thus for being capable of curbing indeterminacy in constitu-
tional adjudication. When inquiring whether a new claim fits within
the substantive range of the Due Process Clause, the U.S. Supreme
Court sets course to explore whether the right or liberty interest as-
serted by the petitioner 1s “deeply rooted in the Nation’s history and
tradition.” It was in Bowers v Hardwick® where the U.S. Supreme Court,
per Justice White, sought evidence to establish whether the “history
and traditions of the Nation” favored the right to engage in consen-
sual homosexual sodomy, as the majority in the case framed the issue.
After a brief review of various rules outlawing consensual homosex-
ual sodomy, Justice White rejected the claim for want of evidence on
past practices, and also because of the failure to show that the claim
was “implicit in the concept of ordered liberty.”” In the case Justice
Blackmun concluded his dissent by finding that “depriving individuals
of the right to choose for themselves how to conduct their intimate
relationships poses a far greater threat to the values most deeply
rooted in our Nation’s history than tolerance of nonconformity could
ever do.”* These conclusions sound as if they were reached in a dif-
ferent case. Nonetheless, by the end of the 1990s Chief Justice
Rehnquist insisted in a different case that the search for traditions has
always been central to Due Process analysis.”

This concept of substantive Due Process review applied by the
U.S. Supreme Court emerged with a line of cases starting with Justice
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Hatlan’s dissent in Poe » Ullman” and his subsequent concurting posi-
tion in Griswold v Connecticnt.” Tt was in the latter case that Justice
Harlan spoke of “continual msistence upon respect for the teachings
of history, solid recognition of the basic values that undetlie our soci-
ety, and wise appreciation of the great roles that the doctrines of fed-
eralism and separation of powers have played in establishing and pre-
serving American freedoms.” He continued that “Adherence to these
principles will not, of course, obviate all constitutional differences of
opinion among judges, nor should it. Their continued recognition
will, however, go farther toward keeping most judges from roaming at
large in the constitutional field than will the interpolation mto the
Constitution of an artificial and largely illusory restriction on the con-
tent of the Due Process Clause.”

Thus Justice Harlan called for consulting history and traditions in
the application of the Due Process Clause in order to induce judicial
self-restraint. The above words, however, do not outline criteria for
evaluating evidence from past practices relevant for the construction
of the Due Process Clause. Indeed, these words are the concurring
judgment’s grand finale. The very phrase “deeply rooted in the Na-
tion’s history and tradition” was used by Justice Powell in another
case,” again more as a fancy formulation than as a standard for judicial
evaluation. However, in time these phrases became a familiar test on
which the core of substantive Due Process analysis rests. Still, not
until the U.S. Supreme Court’s recent decision in Lawrence v Texas"
did it become so apparent that the Court regards the inquiry into tra-
ditions and history as so crucial for Due Process analysis that the dis-
agreement concerning the analysis in a particular case could ultimately
contribute to overturning precedent, as happened recently with Bowers
in Lawrence. In Lawrence, Justice Kennedy writing for the majority
found that “there is no /longstanding history in this country of laws di-
rected at homosexual conduct as a distinct matter.”"" In reaching this
conclusion, the Lawrence majority did provide extensive analysis of the
past regulation of sodomy. Thus, in essence, the Lawrence majority
overturned Bowers’s account of the constitutionality of the prohibition
of homosexual sodomy because it was erroneously decided.'” Mis-
takes were identified regarding both the delineation of the 1ssue and
the conclusion drawn from the historical record.” Between Bowers and
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Lawrence not even a mere twenty years had passed, thus one might
indeed wonder whether this U-turn in jurisprudence has something to
do with courts’ or justices’ skills in mastering history and traditions.

Indeed, constitutional review fora, and even eminent scholars of
constitutional law, are all too often criticized for writing bad history."*
Numerous scholars argue that the justices in constitutional cases have
misunderstood or misinterpreted historical data. In the U.S. the
common name for such unfortunate attempts is “law-office his-
tory.”"” In the simple and clear terms used by Eskridge, “[lJaw-office
history typically searches for historical fragments supporting one side
or another of a legal dispute.”'® Furthermore, with the proliferation of
references to history and traditions in constitutional cases, justices
often condemn one another for applying mistaken conclusions drawn
from history. Such judicial exchanges are not mfrequent and more
and more often tend to have a bitter tone. Disputes on the proper or
tainted use of historical sources and data might go well beyond the
legal issues that gave tise to the lawsuit, and such disagreements have
the potential to divert attention from the substantive problems raised
in the case."’

Observations about courts’ mistakes in writing history call into
question the very premises that justify justices venturing into such
foreign territory in search of guidance in constitutional cases. Any
mquiry seeking to understand the role played by historical narratives
in constitutional reasoning has to account for this apparent contradic-
tion. One might assume that it is the difference between history and
traditions conflated in judicial accounts of the past that makes courts’
write bad history. After all, instinctively, an account of history appears
as a factual record of past events, while an account of traditions is a
lot more elusive, allowing more room for constructing a proper ac-
count of past practices. The analysis in the first part of this chapter
reveals not only that such a distinction between references to history
and to traditions is largely untenable, but also that any account of the
past, whether a record of hard facts or an account of softer practices,
is a matter of construction or invention. This conclusion—even if not
welcome among lawyers—is soundly supported by ample authority in
the (post-)modern theory of history. Calling to aid Edmund Burke’s
Reflections, the second part of the chapter explores how common-law
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reasoning, and legal reasoning for that matter, transfers the past and
long-preserved traditions in manners that are reminiscent of the tech-
niques for inventing historical narratives. It is hoped that this intro-
duction will create a sound and familiar background for an analysis of
the operation of historical narratives in constitutional adjudication to
be undertaken in subsequent chapters.

1. 1. History and tradition as accounts of the past:
the need for a better distinction, or time to adopt
a (not so) new methodology?

The relationship between references to history and accounts of tradi-
tions 1s a complex and somewhat controversial one. On a primary
level, the encounter between accounts of history and of tradition can
be cast as hard facts meeting potentially unfounded or twisted gener-
alizations. Finding that “[t]radition 1s a heavily edited anthology of the
past, and much of the past fails to participate in it at all”," Luban
makes an attempt to distinguish between arguments 1 history and
tradition in constitutional reasoning. In exploring the relationship
between accounts of history and references to traditions, Barber sug-
gests that “[h]istory can hardly count as tradition, then, for if 1t did,
we could not criticize our historical conduct in the light of our tradi-
tions.”"” Drawing an important distinction, Pocock adds that for a
narrative invoking traditions to be intelligible there needs to be a fac-
tual background. If there is no factual support for the existence of a
past or present usage, the narrative 1s considered to present a myth,
and not a tradition.” These observations also have important implica-
tions for contesting the validity of rules that originate in times imme-
morial, as an important pillar of the legitimacy of such rules cannot be
tested or contested.”

Nonetheless, while these points are well taken, they seem more to
cloak than to reveal the relationship between historical narratives and
references to tradition in constitutional reasoning. While not intend-
ing to trivialize the problem of validation, it i1s important to point out
that references to the longstanding practices and commitments of the
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polity (traditions) in constitutional adjudication are often identified as
value arguments masquerading as empirical (factual) findings. The
U.S. Supreme Court’s reversal of its position in Lawrence concerning
the contents of convictions deeply rooted in the Nation’s history and
traditions with respect to the issue of homosexual sodomy is first-
class proof to this effect. As Pocock observes, it is important to see
that invoking a tradition is not about giving factual information about
a previous performance; instead, mvoking tradition is an assumption
that previous performance, as presented, is operative. Thus narratives
mvoking traditions are presumptive and prescriptive, or, in other
words, they are teleological.”? Thus, for the purposes of the present
analysis, the real problem 1s not the validation of an alleged tradition’s
facticity. Rather, the focus should be on what makes narratives based
on traditions so attractive to lawyers, who are also inclined to trust
historical narratives.

For moral philosopher Alasdair Maclntyre, an argument in tradi-
tion is a historically extended, socially embodied argument.”> Accord-
mg to eminent historian Eric Hobsbawm, in narratives relying on
traditions the authority of the past is often claimed with reference to
“a set of practices...governed by overtly or tacitly accepted rules and
of a ritual or symbolic nature, which seek to inculcate certain values
and norms of behavior by repetition.”* The formalization and rituali-
zation of a specific account of history is central to the emergence of a
tradition.” In addition to the emphasis on repetition, it seems to be a
shared trait of all these accounts that their very existence presupposes
a community: traditions are shared by a group of people; traditions
are instrumental in the identity of a group. Very often arguments in-
voking traditions are legitimized by asserting that they are based on
the well-established narratives of the community, or at least they are
shared by the overwhelming majority of the actors. As a reaction to
this aspect, it 1s widely held in accounts of traditions that the unarticu-
lated premise of arguments in tradition is their predominantly majori-
tarian character. Indeed, the alleged majoritarian features of refer-
ences to the past seem to be of great significance in establishing the
high esteem of such references in constitutional reasoning.*

In an attempt to reconstruct the relationship between liberalism
and traditions, Edward Shils argues that traditions have a higher
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standing than mere historical facts “by virtue of the quality they ac-
quire [due to their] state of communion with past powers.”?” This
position suggests that references to traditions automatically imply the
compelling force of the past by submitting the present to the com-
mand of past practices: they transform a descriptive account of past
events (history) into a presctiptive account of the past (tradition),
from which consequences follow that would inform—if not in-
struct—the actions and expectations of present (and future) actors.
For historians, the interpretiveness and normativeness of accounts of
traditions are not the least bit alien. Indeed, following Hobsbawm it is
well established that traditions are “invented” accounts of the polity’s
past. They are construed as “responses to novel situations which take
the form of references to old situations, or which establish their own
past by quasi-obligatory repetition.”* In effect, arguments in tradition
use references to past events (history) to situate the present in the
social context of the community with the help of relevant past events.

These observations do more than establish the mterpretiveness
and normativeness of accounts mvoking traditions. More importantly,
they seem to question a premise widely shared among lawyers con-
cerning the qualities of accounts of history, in which references to
historical data tend to be viewed as sound, reliable aids to constitu-
tional construction—a premise which is the most likely culprit to
blame for law-office history. Among historians it is a commonplace
that any historical narrative necessarily provides an edited account of
past events: components of historical narratives—as of other in-
stances of human knowledge—are chosen and structured along pre-
determined patterns of interpretation.” This finding has numerous
mmplications for the present analysis. To begin with, it questions the
basic premises of positions holding that arguments in history are fun-
damentally different from arguments in tradition, for historical narra-
tives are objective while traditions are invented. Indeed, a careful
analysis might reveal substantial correspondences between historical
narratives and references to traditions that have far-reaching conse-
quences for an analysis of the role of historical narratives in constitu-
tional adjudication.

In contemporary theories of history there are numerous competing
approaches to explaining the relationship between the observer (his-
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torian) and her subject (history). These theories offer crucial insight
towards a better understanding of shared beliefs of, and mistakes
committed by, lawyers when resorting to historical inquiries in consti-
tutional cases. Offering a full-scale panorama of even the most influ-
ential theories of history would, however, be beyond the scope of the
present analysis. Since Paul Ricoeur and Hayden White there has been
a strong hermeneutical tradition of understanding history as a text
that has a meaning of its own. Whether this approach is ultimately
useful as a method for historians is not addressed here.” From the
perspective of lawyers and legal reasoning there is a clear advantage in
seeking advice from the hermeneutical school in historiography and
its offspring: despite the inherent questions and problems, the reading
and imnterpreting of written texts is a terrain in which lawyers feel
comfortable.”’ The following analysis draws heavily on the important
msights offered by the predominantly German tradition of the “his-
tory of concepts” or “conceptual history” (Reinhart Koselleck) and by
the Cambridge-based “ideas in context” school (Quentin Skinner,
J.G.A. Pocock). Interestingly, the works of some of these historians
are not entirely unfamiliar in legal circles. Laura Kalman demonstrates
how Pocock’s Machiavellian Moment made an impact on U.S. constitu-
tional discourse in the age of originalism.”” Yet Pocock seems to have
become triumphant due to his findings, and not because of his meth-
odological observations. The present analysis seeks to undo the mis-
understandings apparently shared, or at least displayed, by lawyers
regarding narratives invoking the past. This task can be performed
relatively successfully without dwelling on the otherwise important
and well-established differences between the approaches outlined by
the above-mentioned theorists of historiography.

As Hayden White duly observed, historical explanations are based
on metahistorical presuppositions, such as moral or value arguments.
(This finding 1s not to be confused with the conservative conception
of time as a creator of value.”) Importantly, however, one such pre-
supposition is no better than any other.” This theory of historical
narratives corresponds with the Heideggerian concept of human un-
derstanding, to the extent that “interpretation is never a presupposi-
tionless apprehending of something presented to us... One likes to
appeal to what ‘stands there’...[but] what ‘stands there’ 1 the first
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instance 1is nothing other than the obvious undiscussed assump-
tion...of the person who does the interpreting...”” A theory of his-
tory, and even the hypothesis underlying historical analysis, should
thus reflect on the tacit presupposition of teleology so characteristic
of history as a discipline. In causal reasoning, numerous causes might
be asserted to support a given event. Constraints on permissible ex-
planations are asserted ex post, on the hypothesis informing the in-
quiry itself.” Thus not only lawyers but also professional historians
select (pick and choose) historical data and thereafter arrange these
pieces of information according to the point they intend to make.
This being the case, lawyers are not the only mterpreters of the past
with a predetermined mindset.

Indeed, as Koselleck submits, “[c]orrectness in Iinterpreting
sources 1s not only assured by the source data but, first of all, by mak-
ing the question concerning possible history theoretically evident.””’
This observation on the role of source data and of the hypothesis
framing historical inquiry efficiently casts doubt on the juxtaposition
of narratives in history and in tradition. It is well established that writ-
ing (documentation) turns traditions into assertions about facts.” Ju-
dicial decisions unquestionably represent a form of writing, often
recording accounts of memory, narratives in history, and tradition.
Therefore, on the one hand, the correctness of narratives in traditions
may also be asserted in the very same limited, highly technical sense
(i.e., correspondence with source data) as the correctness of historical
narratives. Thus in this respect there is little difference between argu-
ments in history and narratives in tradition. Nonetheless, following
Koselleck, it seems that accounts of the past are validated not solely
by a “secular” collection of facts (Pierre Nora) but also in the light of
the hypothesis framing the inquiry into the past.

What a historian identifies as the hypothesis underlying the inquiry
into the past amounts to the “phrasing of the issue” for a lawyer. A
historian’s question (hypothesis) should be theoretically evident
within the historical inquiry itself. By contrast, in constitutional analy-
sis the question (Le., the phrasing of the issue) does not fit first and
foremost within a historical inquiry but within a constitutional and
legal inquiry—for example, constitutional provisions and a line of
precedent. Thus, no matter how searching a judicial inquiry may be,
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the terms and premises that direct the phrasing of the issue (Le., the
terms of the inquiry) will match the requirements of constitutional
argument. This problem is seriously underexposed in lawyers’ dis-
course, despite some being clearly aware of the practical implications
of such initial (strategic) choices. In recent years caveats have been
voiced even from within the U.S. Supreme Court, warning that the
specificity of the terms of the mquiry mto the past and into previous
cases may affect the outcome of substantive Due Process analysis.”

With these lessons in mind it is time to take a second look at the
U.S. Supreme Court’s decisions on the constitutionality of homosexual
sodomy in Bowers and Lawrence. Assuming that the justices did not mis-
treat source data, the deviation i the findings of the majority 1n these
two cases 1s attributable to the differences in the way questions were
posed to frame historical analysis. The contrast between historians’ and
lawyers’ criteria for crafting the terms of an inquiry mto the past is
marked in Bowers and Lawrence, as justices disagreed about the proper
casting of the constitutional issue, thus displaying a clear lack of con-
sensus which, in return, allows easier access to crossing the transdisci-
plinary boundary. It is important to note at the outset that justices can
and do disagree about the proper phrasing of the issue 1 a constitu-
tional case, depending on their understanding of the constitutional
problem. In Bowers and Lawrence this disagreement about the law re-
sulted 1 two distinct conclusions about history and traditions. It was
this shift in phrasing the issue that allowed the Lawrence majority to
conclude that Bowers had related bad history, leading to the latter’s over-
ru]jng.4" The following analysis will show that reasons for such differing
conclusions about history can be explained exclusively with reference
to legal arguments. This is not to suggest that the various majorities in
these cases devised their texts as if blindfolded to the contents of the
historical record. Rather, it is to demonstrate how lawyers’ accounts of
the past can be entirely self-referential and ahistoric.

In Lawrence, a careful observer may witness three sharply differing
constitutional positions regarding the proper exposition of the consti-
tutional problem raised by the challenge directed at the constitutional
validity of the statutory prohibition of homosexual sodomy. Justice
Kennedy, writing for a slim majority of five justices, characterized the
issue as “whether the petitioners were free as adults to engage in the
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private conduct in the exercise of their liberty under the Due Process
Clause of the Fourteenth Amendment.”* For Justice Scalia, writing
the dissenting judgment for three, the issue was whether the holding
of Bowers should be overruled.” In Bowers, the majority put the issue in
the following terms: “Whether the Federal Constitution confers a
fundamental right upon homosexuals to engage in sodomy.”* This
fundamental disagreement about formulating the issue on which the
fate of the entire case turned was clearly exposed by both the majority
and the dissenters in the case. Justice Kennedy said that the way the
Bowers court characterized that issue “discloses the Court’s own failure
to appreciate the extent of the liberty at stake.”* Justice O’Connor,
who voted with the majority, agreed to strike down the law on a
completely different constitutional ground, invoking the U.S. Consti-
tution’s Equal Protection Clause and an entirely different line of
precedent in support of her position.” This position does not call for
an inquiry into premises deeply rooted in the nation’s history and
traditions, and also allows for leaving Bowers outside the picture.%

In sheer analytical terms, the difference between Justice Kennedy’s
majority stance emphasizing sexual privacy or liberty, and Justice
Scalia’s emphasis on the right to homosexual sodomy in Lawrence, 1s
that while the first variation puts the claim in more general terms as it
centers on the scope of the constitutional protection of liberty, the
second phrasing 1s narrower. The Lawrence majority found that in the
past the sodomy provisions were directed at homosexual and hetero-
sexual sodomy alike—prohibiting not only homosexual sodomy (as
found by the Bowers majority) but any kind of non-procreative sexual
conduct.” When it came to the history and traditions of the nation
the Bowers majority and the dissent in Lawrence were not interested in
anything exceeding the prohibition of homosexual sodomy. It 1s only
Justice Kennedy’s characterization of the issue for the Lawrence major-
ity (in terms familiar from the Bowers dissent) that calls for a more
comprehensive inquiry, covering a wider territory than any possible
response that could correspond to the issue as phrased in the majority
judgment in Bowers. Although, according to Justice Scalia’s dissent, the
majority’s concluston in Lawrence does not cast mnto doubt the conclu-
sion reached by the Bowers rnajority,48 the difference between the two
findings is at least sufficient to warrant further imnquiry.
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An explanation of this difference may come in various colors and
flavors. For instance, one may argue that Justice Scalia, who prefers
Bowers on the grounds of precedent,” ended up in the Lawrence dissent
due to shifting majorities in the court.”’ In defense of Justice Ken-
nedy’s reformulation of the issue (and consequent departure from
precedent) Laurence Tribe (an emient scholar of U.S. constitutional
law who acted as counsel for the right’s petitioner in Bowers) submit-
ted that the Kennedy position rests on a proper reading of substan-
tive Due Process precedent,” based on a line of cases far exceeding
Bowers.”* At the same time, William Eskridge (a leading constitutional
scholar not only of gay rights but also of Hart and Sacks’ legal process
approach), in an equally convincing and consistent manner, demon-
strates that by redefining the issue, the Kennedy judgment proceeds
m the best tradition of the legal process school, seeking to reconstruct
what the authors of a constitutional or legal rule meant. Such an ap-
proach examines the purpose of the Due Process Clause, the means
adopted to achieve it, and its “best application”, supported by prece-
dent.” One might also suggest that the Kennedy judgment’s silence
about the criminalized sexual act itself (homosexual sodomy) in the
phrasing of the issue is an intelligent (and familiar) judicial attempt to
manufacture consensus by finding a neutral formulation that drops all
details that could antagonize the audience (such as direct references to
homosexual sexuality).”*

Note that the mechanics of the Kennedy judgment in Lawrence,
and the reasons for a radically different conclusion drawn from his-
tory, can be explained in terms that are free of hints at justices’ will-
ful manipulation of the historical record. It 1s important to see that
this alteration in the premises of the judicial inquiry—which was
also instrumental in overturning the controlling precedent—can be
convincingly explained within the confines of constitutional or legal
concepts without reference to the segment of the past that is the
very subject of the judicial analysis. The explanations work even if
one presumes judicial indifference towards the specific contents of
the historical record: the broader array of historical evidence and the
conclusion thus reached may be regarded as a collateral consequence
of Lawrence’s redefining of the issue, as required for overruling
precedent.



28 CHAPTER ONE

This is not to suggest that Professors Eskridge and Tribe, or Jus-
tice Kennedy, were insensitive to the appropriateness of the recon-
struction of the historical record in Lawrence.”® Nonetheless, based on
the above it is at least plausible to argue that the majority’s conclusion
m Lawrence 1s a clear example of how the outcome of a court’s inquiry
mto history and traditions is shaped by factors that are not mtrinsic to
the hard evidence from the past but stem from techniques of legal
reasoning within the control of constitutional reasoning. From this
perspective, whether or not the issue 1s defined so as to fit the rele-
vant segment of the past is of secondary importance, if considered at
all. The classification of the claim and the delineation of the issue are
legal (judicial) decisions that are extrinsic to an inquiry into history or
traditions: such juridical arguments serve as the terms for subsequent
historical analysis. The terms of the judicial inquiry (i.e. the very hy-
pothesis) must match constitutional jurisprudence and not the seg-
ment of the past under judicial scrutiny. In a sense, at this initial phase
the central question of the inquiry into the past seems to be isolated
from its subject. The outcome of judicial inquiry into the past is then
presented as the previous generation’s verdict on a question posed by
the present generation, the exact terms of which were not anticipated
by the inquirer.

Advocates of principled adjudication might approve of such a ju-
dicial attitude, as it seems to ensure that the terms of the inquiry are
not tarnished by its likely outcome. From the perspective of the
historian, however, this is a disturbing prospect, as it might under-
mine attempts to test the fitness of the hypothesis framing an in-
quiry into history. Note that this difference has pragmatic implica-
tions for legal analysis as well: it is apparent that phrasing the issue
in one manner or another can result in significantly different out-
comes in materially similar cases. As Cass Sunstein put it, justices in
constitutional cases retain an instrumental relationship to history:
they refer to arguments in history with a specific outcome or, rather,
with a variation of possible future outcomes in mind.”® These obser-
vations suggest how lawyers’ accounts of the past can be entirely
self-contained and ahistoric.

This difference in lawyers’ and historians’ perspectives contributes
to a further distinction between historians’ treatment of their subject
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and lawyers’ handling of the past in the narrow field of constitutional
adjudication. It also follows from Koselleck’s observation that the
process of building historical narratives entails choices awaiting fur-
ther theoretical validation. This suggests that many such choices de-
pend solely on the interpreter and, as such, are subjective. The valida-
tion of the choices framing historical narratives does limit the array of
legitimate options. However, there is as yet no agreement on what
qualifies as a specifically historical explanation of any set of historical
phenomena.”” Along these lines, Posner points to two problems in-
herent in referring to historical truth in legal analysis. The first prob-
“not the facts that com-
pose a simple narrative or chronology, or even statistical inferences
from historical data, but the truth of casual and evaluative assertions
about history.”” The second problem “arises when the issue is the

lem 1s the “elustveness of historical truth’:

meaning of some historical event or document, and thus an interpre-
tive issue, the indeterminacy of the choice of interpretive approach.”59
These characteristics of historical narratives are much more problem-
atic for lawyers than for historians due to their different expectations
regarding the outcome of imnquiries into the past: unlike historians,
lawyers consider the past “as such” to be authoritative.”

As Hayden White reveals, there 1s no such thing as objective his-
tory; instead, there is a plurality of legitimate views but no exclusive
objectivity.” In consequence, the writing of history is as much in-
vented as found, events are made into a story, and it is for the audi-
ence to decode (“re-emplot”) the events and determine their signifi-
cance.” This phenomenon can easily be demonstrated by a brief yet
well-known episode of U.S. Civil War history. Refusing the invitation
of President Lincoln to become the chief of the federal army, General
Lee instead went to Richmond and offered his services to Georgia
shortly before the Civil War. According to Chief Justice Warren Bur-
ger this was “not for the support of secession, not for the defence of
slavery, not for the dissolution of the Union, but simply for the de-
fence of his native state.”” Chief Justice Burger did not present the
story of General Lee as a general account of Civil War history; he
used the figure of General Lee to explain the relationship of citizens
vis-a-vis their states. This small illustration may elucidate Hayden’s
submission that a historical narrative is a verbal fiction.” It is difficult
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to see how historical narratives in constitutional argument can be
exempted from this qualification.

The mtellectual framework surrounding historical narratives is
rather complex. To begin with, the interpreter cannot distance herself
from the historical continuity or traditton in which she 1s situated.
Therefore, the mterpreter, being part of the flow of events, cannot
have an external account of historical data. From the perspective of
hermeneutics, this means that history 1s part of the interpreter’s mind-
set, and, therefore, that historical prejudices influence the interpreta-
tion of historical data. For the interpreter it means having to discount
her own prejudices when approaching the object of interpretation
and, also, having to take mto account the potential prejudices of the
author of the text which 1is being interpreted.65 Looking well beyond
the confines of constitutional history, Peter Burke used the “recurrent
myth of the founding fathers” to demonstrate how the tailoring of
accounts of the past to fit the present constitutes a “social amnesia.”*
For Burke, one such example 1s when narratives of the past become
mstances of collective or social memory, transforming not only the
past but also the present, thus making the present fit a narrative line
cast as the proper account of a “shared past.” This mutual remterpre-
tation 1s at the core of claims for continuity that impregnate any pre-
sent-day reliance on the stories of an approved past. Alternatively,
when 1t comes to conceptualizing moments from a despised past, a
similar mechanism of amnesia 1s activated to distance the present
sufficiently from past wrongs.

One example from accounts of the founding of Australia can be
used as an illustration.”” The founding of a penal colony 1s surely an
inglorious moment, tainted with images of a remote and inconvenient
life, and the repression of indigenous inhabitants. At the centennial
celebrations the emblematic gesture marking the founding of Austra-
lia was Captain Cook’s arrival at Botany Bay—which took place 18
years before the convicts’ colony was established. Over the years the
figure of Captain Cook has come to acquire a central place in ac-
counts of the founding of Australia. At the time of the bicentennial
celebrations, the fear of aboriginal opposition prompted the canceling
of the reenactment of the first fleet’s voyage. The arrival of Captain
Cook as a symbol, along with other founding gestures, was displaced
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from the inventory of Australian collective memory. In this sense, the
edited account of the past has a function that exceeds the interpreter’s
aspirations to construe a fitting account of the past for present pur-
poses. Instead, as pointed out by Burke, narratives of past events
shape the interpreter’s perception of, and the narratives of, the pre-
sent. For the purposes of constitutional analysis it is essential to be
mindful of this interrelationship between the natratives of past and
present. By way of warning about the systemic implications of these
concerns, it might be important to acknowledge that “the interpreter
will use judgment to gauge and evaluate the lessons of present tradi-
tion. Because different interpreters reflect different aspects of con-
temporary tradition, and thus bring different influences to the inter-
pretative process, the political branches, representing the people,
should consider these factors in selecting judges.”*

Regarding constitutional adjudication and strategic interpretive op-
tions, it is crucial to bear in mind that any riddle that today’s courts
and lawyers seek to resolve by an inquiry mto history (“framing the
1ssue”) will be construed in such a self-reflecting manner. This obser-
vation also echoes Dworkin’s observation on objectivity in constitu-
tional interpretation. Dworkin argues that objectivity in legal argu-
ment and interpretation is impossible because it would suggest the
existence of an external standard.” Attempting to show on objective
grounds that slavery is wrong, Dworkin demonstrates that when test-
ing a proposition against an external standard legal argument internal-
izes that standard.” Indeed, a view that suggests the objective charac-
ter of arguments in history seems to be mistaken. Instead, the con-
necting and describing of historical data are in themselves gestures of
interpretation.” Thus the claims of objectivity and neutrality, submit-
ted as the major virtues of arguments from history, appear question-
able. For methodological reasons, arguments from history (historical
narratives) are per se interpretive and teleological. Historical narra-
tives are therefore heavy with subjectivities of varying intensity. As a
quality stemming from methodology, choice—even when somewhat
curbed by professional canons of justification—has a central role in
constructing historical narratives. Also, at a more personal level, cer-
tain a priori decisions are driven by the interpreter’s experiences and
prejudices. Indeed, professional canons of justification might have a
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role not only in curbing but also in masking preconditions that shape
the framework of mterpretations.

Among lawyers, historical narratives are often associated with neu-
tral judicial decision making and the preserving of the status quo.
Neutrality and status quo are both very plausible terms, used in schol-
arly literature and judicial opinions with multiple and somewhat in-
definite meanings. It is beyond the scope and ambitions of the pre-
sent analysis to explore the actual uses and possible meanings of these
terms. Certain difficulties posed by references to the status quo in
constitutional adjudication nonetheless require closer inquiry for our
purposes. At this point it is sufficient to say that status quo usually
refers to the current state of affairs and designates a social or profes-
sional consensus.” Preserving the status quo in one of these contexts
might amount to groundbreaking departures from long-held positions
m another. This phenomenon 1s llustrated by various readings of the
U.S. Supreme Court’s judgment in Lochrer.”” In Lochner, the majority
found that the U.S. Constitution’s Due Process Clause afforded pro-
tection to the liberty to contract, thus invalidating New York’s mini-
mum-wage and maximum-hour legislation. Lochner opened the era of
economic substantive due process, where the Court reviewed and
invalidated market regulation affecting economic rights.”* As Justice
Holmes pointed out in dissent, the majority’s approach was predomi-
nantly motivated by trendy theoties of economics and not of consti-
tutional law, and lacked support in the constitution.” Critics of
Lochner see the decision as an example of the Supreme Court’s will-
mgness boldly to expand its power to overrule economic legislation
on rights grounds with reference to the Due Process Clause, a course
that the Court followed well into the New Deal era.

In a somewhat unorthodox manner, Sunstein argues that, when
enacting minimum-wage and maximum-hours rules, the New York
legislature was interfering with the settled conditions (status quo) of
the market.”” Thus, when the Supreme Court decided to strike down
these legal rules, the justices in effect restored the market conditions
affected by the legislature, that is, the Court restored the status quo.
In doing so, the Supreme Court made a major leap in acknowledging
that the Due Process Clause was not merely a depository of proce-
dural guarantees, but also provided substantive economic liberties
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(constitutionally acknowledged rights in property and contracts).
While Lochner was not the first case in which the concept of the lib-
erty of contract arose,” it was the first and to date the strongest at-
ticulation of its protection’*—a clear departure from a relatively set-
tled professional understanding (status quo) of the scope and applica-
bility of the Due Process Clause. After three decades the Supreme
Court overruled Lochner and abandoned economic substantive due
process.” Nonetheless, /ochnerizing has become a synonym for limitless
judicial activism. Thus the Lochner era remains to be evaluated in U.S.
constitutional law from the perspective of the professional status quo,
while concern for the status quo of the market 1s fading in accounts
of economic substantive due process.

In addition, attempts to preserve the status quo have a temporal
dimension that is often overlooked. Judge Posner showed that a ref-
erence to the status quo may mean the status quo of today or the
status quo of yesterday. New traditionalists intend to preserve the
status quo of yesterday, and at first sight references to history and to
the traditions of the polity are more likely to preserve the status quo
of yesterday than to reinforce a contemporary consensus.” Note that
a decision to preserve today’s or yesterday’s professional or societal
consensus implies a value choice per se, and, therefore, it can hardly
be neutral in principle. The identification of the right or relevant
status quo ante 1s also a matter of interpretation, with regard to which
the exact same considerations apply that were submitted in relation to
narratives of history and traditions.

When relying on historical narratives, constitutional review fora
act among a multiplicity of actors and istitutions, each owning a
legitimate—yet not necessarily corresponding—account of a seg-
ment of the past. Ball and Pocock warn lawyers about the practical
consequences of invoking a longstanding consensus on matters of
public concern in arguments from the history and traditions of the
polity. As an unintended side-effect of preserving the status quo
ante, the language of the law could become a language that the pol-
ity no longer speaks.81 Thus, past-oriented narratives may indeed
1solate constitutional review from the rest of the public discourse,
containing it within its self-made universe of a long-forgotten se-
mantic context.
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Interestingly, the above findings with respect to historical narra-
tives make arguments from history sound very much like references
to traditions: historical narratives are as interpretive (“invented”) as
references to traditions. From this perspective it is easy to show the
similar characteristics of arguments from history and from the tradi-
tions of the polity. Like historical narratives, rhetorical frameworks
that invoke the traditions of the polity are construed along a prede-
termined framework. The preferences of the interpreter are present
not only when she mvokes the traditions of the polity (a set of highly
valued historical references), but also when she selects historical data
m support of a position. In fact, the objectivity of history cannot
mean more than a skill for proving facts or sequences of facts, an
exercise performed within the confines of methodology*—a finding
that applies equally to accounts of history and of traditions. As the
above analysis demonstrates, for an imquiry mto indeterminacy in
constitutional reasoning, no distinction in principle can be drawn be-
tween arguments from history and narratives of tradition. Therefore,
mn the following analysis observations made about past-oriented narra-
tives apply to arguments from history and traditions, unless expressly
noted otherwise.

1. 2. Common-law reasoning, Edmund Burke, and
conservative /liberal ideals

When talking about the courts imposing the authority of the past on a
polity via references to history and traditions, associations with the
force of common-law reasoning are difficult to avoid. As Justice
Kirby of Australia put it in his Mason lecture: “It is an inescapable
feature of the common law that judges and other lawyers live their
lives in the presence of the great legal spirits of the past and the cases
of those people... To be a judge in our legal tradition is thus to be a
privileged participant in the making of this form of legal history.”*
The jurisprudence of constitutional review fora operating in com-
mon law regimes presents special challenges for an analysis of argu-
ments from history and from the traditions of the polity, as even in
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constitutional cases arguments referring to common law may merge
with arguments seeking the repetition of long-established legal princi-
ples or practices. At its core, common-law reasoning allows for the
reaffirming of a rule without testing its substance, even in the days of
refined theories of precedent and stare decisis. This 1s a fundamental
doctrine of common-law reasoning that should not be left out of
sight. The various highly principled takes on the dispute over the rela-
tion of repetition and reason, however, do not alter the fact that in a
large number of cases references to common law do not rely on spe-
cific sources of legal authority, but rather poimnt to a long-existing
trend or prevailing legal concept in self-contained terms. Most often,
judicial attempts to infuse constitutional adjudication with the wis-
dom emerging from longstanding traditions are associated with a
common-law approach.** Since many cases analyzed in the present
wotk are drawn from common-law jurisdictions, such as the U.S.,
Australia, and Canada (with the exception of Québec®) or from the
“mixed legal system” of South Africa,” before discussing those as-
pects of past-oriented narratives that are particular to constitutional
adjudication, it is important to explore the role and relevance of reli-
ance on traditions in a legal culture in which constitutional and legal
arguments are marked by the tension of repetition and reason.

1. 2. 1. Common law: room for reason in repetition

To begin with, references to common law might have numerous dif-
ferent, although sometimes overlapping, connotations. A preliminary
exploration of references to common law will inform the inquiry into
the role of historical narratives in common-law regimes. In addition,
the lessons drawn from the following analysis have important impli-
cations for an inquiry into constitutional reasoning and adjudication
well beyond common-law jurisdictions, as it uncovers some aspects
of the inherent historicity of legal (juridical) arguments. In a very
broad sense it refers to the ‘“common-law constitution”, the basic
unwritten principles of governance that are shared in common-law
jurisdictions, despite local variations and differences (Walters).* In
contrast, in a very technical sense, the term “common law” may refer
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to a distinct body of legal norms developed by courts, norms that are
present and applicable to a specific set of claims within the respective
legal systems. Judicial lawmaking occurs when courts decide an issue
for the first time, but also when they overrule or distinguish prece-
dent, certainly when justices add qualifications to existing common-
law rules, and even when justices simply follow established case law.*
Common-law rules apply alongside the legal rules made by the re-
spective legislatures (statutes) or executives (as a matter of delegation
or in the exercising of prerogative powers), and the rules of equity
(where they exist). Some areas previously governed by judge-made
law have been constitutionalized or legislative enactments have been
passed, while other spheres still remain under judge-made norms.*
“Common law” in this sense has for a long time afforded protec-
tion to a number of rights that written constitutions came to protect
i express terms. Without a written constitution, common-law rules
can effectively forestall the invasion of individual freedom. Note that,
as of 1999, the House of Lords acknowledges freedom of assembly in
the context of trespass on a public highway, leaving aside the oppor-
tunity to refer to the international instruments of human rights pro-
tection, among them the European Convention on the Protection of
Human Rights and Fundamental Freedoms.” Even following the
entry into force of the Human Rights Act, in the early days the Lords
showed greater willingness to protect rights under common law than
with reference to the provisions of the European Convention and the
jurisprudence of the European Court of Human Rights.”’ Once con-
stitutionalized, common-law rules might and do inform the courts’
understanding of rights and freedoms when applying the constitution.
Common law is often invoked in the U.S. in cases concerning free-
dom of expression, criminal due process, and rules on search and
evidence, despite the existence of constitutional and statutory provi-
sions. The U.S. Supreme Court’s reliance on common law varies over
time, and is more intense in certain types of cases than in others. A
point that 1s often overlooked 1s that, until the early twentieth century,
free speech jurisprudence in the U.S. followed—though somewhat
mconsistently—the rather restrictive approach advocated i Black-
stone’s Commentaries.”” Consider also that before Goldberg v Kelly,” “the
Court defined liberty and property interests by reference to the com-
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mon law.””* Indeed, according to Sunstein, under the Due Process
Clause the U.S. Supreme Court adopted an attitude protecting long-
standing traditions; however, under the Equal Protection clause the
Court tends to abolish longstanding forms of discrimination, and
even to invalidate practices that were widespread at the time of the
ratification and that were expected to endure.”

Constitutionalization also means that—within the confines of con-
stitutional provisions—constitutional scrutiny is extended to com-
mon-law rules.” Probably the best-known example in this respect is
New York Times v Sullivan’ in the U.S., a leading case in modern free
speech jurisprudence. The case arose from a civil libel suit under Ala-
bama common law. Justice Brennan, writing for the court, made it
clear that the U.S. Constitution, and thus the First Amendment, ap-
plies in any case where a state exercises its powers, including the ac-
tions of state courts in civil matters under state common law.” The
jurisprudence of the Canadian Supreme Court follows a similar route
under the supremacy clause (section 52) of the Constitution Act,
1982, and the Charter’s application clause (section 32). In Doiphin
Delivery” the Canadian Supreme Court held that common-law rules
are subject to constitutional scrutiny under the Charter to the extent
that common-law norms form the basis of government action. Con-
stitutional scrutiny of common-law rules was extended to private rela-
tionships in Hill v Church of Scientology of Toronto.""

In South Africa the effect of common-law rules on constitutional
rights and freedoms presented difficult challenges. While common-
law rules had the potential to protect liberty even during apartheid,
courts rarely used this opportunity to protect rights. In the rare cases
where courts took up the challenge and went “too far”, statutes were
passed instantly to overrule common-law rules. As a consequence,
common-law rules protecting individual rights were emptied, and
gradually the law became the means of enforcing apartheid."" In or-
der for law to operate in this manner, sometimes even apparently
neutral lines of reasoning would suffice. Consider the judge’s reason-
ing in a murder case where a self-defense plea was entered on the
grounds that the accused believed in witchcraft. This defense was
rejected on the grounds that the “common law of South Africa in
regard to murder and self-defense reflects the thinking of Western
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cvilization... To hold otherwise would be to plunge the law back-
ward into the Dark Ages.”'” As Tholakele Madala, justice of the
South African Constitutional Coutt, points out, one should not fail to
notice that this line of reasoning, invoking the standards of the civi-
lized West, is inherent in the criminal judge’s cultural bias.'”

This effect was clearly acknowledged by the drafters of the South
African Constitution. The interim Constitution (sections 7[1], 33[2] and
35[3]) and the Constitutional Court brought common law under the
umbrella of constitutional review. Under the interim Constitution the
South African Constitutional Court, however, proved rather reluctant
to strike down common-law rules. Instead, in D# Plessis the constitu-
tional justices expressed a preference for a constitution-compatible
(re)development of common-law rules, noting that “the common law is
not to be trapped within the limitations of its past. It must not be in-
terpreted in conditions of social and constitutional ossification. It needs
to be revisited and revitalized with the spirit of the constitutional values
defined i [the chapter on constitutional rights] and with full regard to
the purport and objects of that chapter.”'” This position meant that
when the Constitutional Court struck down a rule of common law, it
remained the task of the Supreme Court to develop common-law rules
that were compatible with the constitution.'”

In response, South Africa’s final Constitution reaffirms “rights or
freedoms that are recognized or conferred by common law, custom-
ary law or legislation, to the extent that they are consistent with the
Bill [of Rights| [section 39(3)].” At the same time, the final Constitu-
tion makes it the responsibility of the courts, including the Constitu-
tional Court, to apply and develop common law in accordance with
the “spirit, purport and objects” of the Constitution’s Bill of Rights
(sections 8[3], 39[2] and 173)."" The consequences of extending con-
stitutional review over common-law rules open up the possibility of
judicial review fora to influence the development of common law.
Thus, the constitutionalization of common law might become a recip-
rocal learning process. This 1s not to suggest that all aspects and rules
of common law would necessarily be transformed into constitutional
norms."”’

References to “common law” as such may well stand for a very
specific set of legal norms, the common law of England. Thus, the
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phrase “common law” may refer to that particular legal system that
had a strong influence on jurisprudence in other common-law juris-
dictions. The authoritative stature of the common law of England in
these countries i1s not so obvious, since—despite their colonial
roots—the legal systems of the U.S., Canada, and South Africa are
independent of the laws of England.'” The influence of English
common law is traceable to some extent in all these jurisdictions,m
although 1n the U.S. scholars tend to dispute the lasting influence of
the common law of England and disagree concerning the extent to
which the common law of England might be authoritative. The U.S.
Constitution 1s silent about the adoption or rejection of the common
law of England. Note, however, that in some of the 13 former colo-
nies state constitutions did make express provision regarding the
force of the laws of England. The New Jersey Constitution (1776)
preserved the common law of England (sectton XXII); the Maryland
Constitution (1776) provided that its inhabitants are “entitled to the
common law of England” (section III); and the New York Constitu-
tion (1777) also expressly reaffirms the applicability of the statutes
and common law of England with certain exceptions (section
XXXYV). In contrast, the Virginia Constitution (1776) expressly pro-
hibits the governor to “exercise any power or prerogative, by virtue of
any law, statute or custom of England.” The rules of the state consti-
tutions thus make the silence of the U.S. Constitution puzzling. Re-
garding this silence Rakove explains, “[tlhe framers believed that their
concept of a constitution broke decisively with the prior understand-
mg they inherited from Britain. Yet, in one sense that break was less
radical than it seemed.”"" He then adds that, since 1789, Americans
have always possessed two constitutions: a written document and the
“working constitution”, comprising a body of precedents, customs,
understandings, and attitudes, that has shaped the operations of the
federal machinery ever since. In U.S. jurisprudence this influence is
traceable in two distinct forms.

In constitutional jurisprudence, alongside old English statutory
law, old English common-law rules are also often consulted when
mapping the legal history of a particular constitutional issue. For in-
stance, 1 Canadian constitutional jurisprudence, classics of English
common law have also been consulted by the Canadian justices on
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numerous occasions. Blackstone’s views were introduced for defining
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and marriage;'” he was
also quoted regarding Sunday observance laws, * the prohibition of
suicide,'” and the doctrine of continuity in the context of aboriginal
rights.""’ In the U.S., in the course of exploring the legal regulation of
abortion, Justice Blackmun in Roe » Wade consulted Bracton, Coke,
Blackstone, and Hale'"’ alongside English statutory law and its appli-
cation up to the most contemporary developments.''® Similarly, when
deciding on the constitutionality of physician-assisted suicide, in es-
tablishing the 700-year-old common-law prohibition against assisting
suicide Chief Justice Rehnquist consulted Bracton, Coke, and Black-
stone, alongside rules adopted by the various states of the U.S."” In

such basic concepts as crime,'" trial by jury

such cases English common-law rules are not considered as legal
norms in effect, but are used as factual evidence from history or tradi-
tion.

Supreme Court justices in the U.S. also turn to the above-
mentioned classics of common law (and old English statutory law)
when the task is to establish the framers’ probable understanding of a
legal problem. Establishing the authors and works that had a probable
mtellectual and professional influence on the framers’ understanding
of legal and constitutional problems itself requires careful historical
analysis. Often, such an inquiry is overtaken by recourse to common
knowledge. After all, Edmund Butke already noted with pride and
appreciation that: “I hear that they have sold neatly as many Black-
stone’s Commentaries in America as in England.”u“ Not surprisingly,
justices explore the works of those authors—and Blackstone 1s a
prime example—who were studied by the Framers'” and look into
leading cases that were (or are likely to have been) familiar to the
Framers. In addition, old English common law and statutory law can
have a gap-filling function in the hunt for Framer’s intent. In discuss-
ing the scope of the U.S. Constitution’s Speedy Trial Clause, Justice
Brennan obsetrved that there was no record of the Framers debating
this issue extensively, as there was no record of significant opposition
to it, either; nonetheless, precedent suggests that the Framers clearly
understood the relevant common-law rules.'”

While framers’ intent arguments are noticeably rare in Canada, the
principles that the 1867 constitutional arrangement sought to bring into
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force are conveniently established with reference to—among other
things—FEnglish common law. An inquity into English common law
(and old English statutes) does mform Canadian justices on the source,
scope, and evolution of such fundamental constitutional principles as
the independence of the judiciary or the principle of democracy.'” In
the field of rights protection, in the case involving a challenge to Sun-
day closing under the Charter, the Canadian Supreme Court justices
reviewed the history of English Lord’s Day legislation.'” Another op-
portunity for common-law rules to infiltrate rights protection 1s under
section 7 of the Charter, which provides that “Everyone has the right
to life, liberty, and security of the person and the right not to be de-
prived thereof except in accordance with the principles of fundamental
justice.” In a seminal decision on the construction of section 7, in the
BC Motor Vehicle reference'” the Supreme Court said that the phrase
“principles of fundamental justice” refers not to “natural justice” but to
principles that “have been developed over time as presumptions of the
common law”, while “others have found expression in the international
conventions on human rights.”'*

Several intrinsic qualities of constitutional reasoning in common-law
courts, which are of crucial relevance for the present analysis, are re-
vealed when references to common law are encountered in a more
abstract sense. In this sense a reference to common law points to the
basic features of common-law reasoning or attitude, often associated
with a doctrine of precedent or stare decisis. In this sense “common law”
refers not to a set of rules but to a method of legal reasoning. As Hor-
witz remarked: “(I)ike the effects of a common language on the struc-
ture of the thought, the common law tradition affects our sensibilities
at almost pre-rational levels.”"?" In this sense, common-law reasoning 1is
often understood as mherently conservative, a doctrine which relies
upon stability and predictability.” The substance of such understand-
ings is an appeal to common-law reasoning conceived as “reason tested
on expetience (repetition)”, which date from time immemorial. A typi-
cal argument in this family would claim, for example, that the mstitu-
tions of Anglo-American law “are worthy of protection because the
premises forming their foundations are true and timeless.”"”” Ongoing
repetition then becomes the source of continuity and stability. The
force of repetition should not be underestimated. For Koselleck, the
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most obvious illustration of how the /lng durée of mankind’s history 1is
heavy with repetition is via pointing to “constitutional forms and
modes of power ... are based on the repetition of well-known rules”,""
suggesting in the meantime that such repetition results from conscious
as well as from subconscious forces.

There 1s a strong line of argument originating in the works of Coke
and Hale, and resulting in the 17th century concept of the ‘ancient
constitution’ which in effect identifies common law with a set of cus-
toms of immemorial origin.”' In this sense, common law is simply
the prescription of behavior via repetition (i.e. tradition). Pursuant to
this understanding of common law, the source of the substance of a
legal norm will not be examined; it 1s enough to adhere to the custom
of application. The words of Chief Justice Lamer of the Canadian
Supreme Court are instructive on the problem that lies at the core of
this view, submitting that “[w]hile the appellant may well be correct in
pointing out that English and Canadian courts have not, as a matter
of practice, compelled members of the clergy to disclose confidential
religious communications, this does not answer the question of
whether there is a legal common law privilege for religious communi-
cations.”'”?

Theories of common law differ in construing the role and relation-
ship of the passage of time, of experience, and of the judge in the
development of common law. The relationship of repetition and rea-
son 1s complex and often debated. The claim based on repetition does
not assert that repetition confers an action with the force of law, but
rather that the legitimacy of legal rules follows from their continuous
application (empirical evidence of continuous application and social
experience). Indeed, legal historians have established that up until the
seventeenth century in common-law reasoning the binding force of
previous decisions was derived from respect for a particular judge
who announced the rule (for Bracton) or from referring to previous
decisions as examples of the rule (for Coke), but not from the “au-
thoritative” prior decision itself. Repetition thus seems to have been
central to common-law reasoning well before the emergence of the
distinction between holding and dictum and the development of szare
decisis.” Blackstone saw repetition as an instance of evident compli-
ance with the immemorial, submitting that “(t)o make a particular



Historical Narratives in Constitutional Reasoning 43

custom good, the following are necessary requisites. (1) That it have
been used long, that the memory of man runneth not to the con-
trary.” Other criteria established are that the particular custom be
continued, peaceable, reasonable, certain, compulsory, and consis-

tent.*

Others see repetition as a highly rational behavior and argue
that certain actions would not be repeated over and over if they were
not beneficial."™ In the opinion of Justice Cardozo, justices should
look to customs for tests and standards determining how established
rules should be applied.”® Authors at the other end of the spectrum
argue that following certain patterns of behavior and attributing spe-
cial significance to them constitutes a profoundly irrational element of
common law. Oliver Wendell Holmes observed in The Common Law
that “precedents survive in law long after the use they once served is
at an end and the reason for them has been forgotten. The result of
following them must often be failure and confusion from the merely
logical point of view.”"”’

For an illustration of departing from outdated precedent 1 a con-
stitutional case one might refer to a highlight from the jurisprudence
of the Privy Council. In the affair which became famous as the Persons
case,™ the Privy Council had to decide whether “persons” under
section 24 of the British North America Act (today’s Constitution Act,
1867) included women. The Supreme Court of Canada—in the light
of ample guidance from common law to this effect—was of the view
that women did not amount to “persons” and were therefore not
qualified to hold elected or other offices under the BNA." Viscount
Sankey of the Judicial Committee of the Privy Council, however, de-
cided to follow a markedly different route. Discarding references to
Roman law and common law concerning the inferiority of women, he
famously said that the “British North America Act planted 1n Canada a
living tree capable of growth and expansion within its natural limits.
The object of the Act was to grant a Constitution to Canada.

. Their Lordships do not concetve it to be the duty of this Board—
it is certainly not their desire—to cut down the provisions of the Act
by a narrow and technical construction, but rather to give it a large
and liberal interpretation.”'*

The tension between reason and repetition in common-law rea-
soning is at its greatest when one must establish a theory of stare decisis



44 CHAPTER ONE

that allows departure from precedent while maintaining a sense of
continuity. This tension 1s only furthered where precedent 1s followed
in constitutional cases under written constitutions, since, as Rosenfeld
points out, “the pervasive use of common law methodology in consti-
tutional adjudication appears to exacerbate the respective tensions
between predictability and fairness.”"*' In the U.S., a sharp exchange
on stare decists made famous Planned Parenthood v Casey far beyond its
holding. In the case, which centered on a body blow to the corner-
stone of modern abortion jurisprudence, ' the justices disagreed
about the proper justifications for overruling precedent. As Justice
O’Connor’s joint opinion explained, the court

may ask whether the rule has proven to be intolerable simply in
defying practical workability, whether the rule is subject to a
kind of reliance that would lend a special hardship to the con-
sequences of overruling and add inequity to the cost of repudia-
tion, whether related principles of law have so far developed as
to have left the old rule no more than a remnant of abandoned
doctrine, or whether facts have so changed, or come to be seen
so differently, as to have robbed the old rule of significant ap-
plication or justification.'*

In contrast, in Chief Justice Rehnquist’s position outlined in dis-
sent, the Supreme Court’s duty 1s “to reconsider constitutional inter-
pretations that depart from a proper understanding of the Constitu-
tion. ... [W]hen it becomes clear that a prior constitutional interpreta-
tion is unsound we are obliged to reexamine the question.”'* This
stance is significantly narrower than the one held by Justice
O’Connor. For the Chief Justice, apart from clear error committed by
the court, no other reason may justify overruling precedent. Indeed,
the Chief Justice added that courts should be able to correct their
own mistakes in constitutional cases because “[e|troneous decisions
m such constitutional cases are uniquely durable, because correction
through legislative action, save for constitutional amendment, is im-
possible.”'® This remark reveals immediately that the Chief Justice’s
position is not simply about stare decisis, but also about the proper
judicial attitude in constitutional cases that gravitates towards preserv-
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ing rules once properly established. It is exactly this premise that di-
vides the two stances so sharply. While the Chief Justice defines the
court’s proper role with a narrow focus on establishing and preserv-
ing the “proper understanding of the Constitution”, Justice O’Connor
places the court in the much more volatile reality, marked by contro-
versies on fundamentals deeply divisive of the polity.'* It is in this
context that such seemingly non-legal factors as the passage of time
changing peoples’ ways and minds are significant for constitutional
jurisprudence. It is between this Scylla and Charybdis that “the very
concept of the rule of law underlying our own Constitution requires
such continuity over time that a respect for precedent is, by defini-
tion, indispensable.”""’

An almost maverick attempt at saving the continuity residing in
precedent, while keeping up with the dictates of the times when they
call for admitting a grave and lasting mistake, was undertaken by the
Australian High Court’s Justice Brennan in the Mabo case.'™ In this
case, the High Court renounced the doctrine of ferra nullius, a com-
mon-law legal construct which served as the backbone of the legal
regime subjecting Australia’s indigenous population to colonial rule
and depriving indigenous peoples of a legally recognizable mterest in
or title to land. Before doing away with this centuries-old doctrine,
Justice Brennan remarked that

[1]n discharging its duty to declare the common law of Australia,
this Court 1s not free to adopt rules that accord with contempo-
rary notions of justice and human rights if their adoption would
fracture the skeleton of principle which gives the body of our
law its shape and internal consistency. Australian law 1s not only
the historical successor of, but 1s an organic development from,
the law of England. Although our law is the prisoner of its his-
tory, it is not now bound by decisions of courts in the hierarchy
of an Empire then concerned with the development of its colo-
nies.'*

Note how Justice Brennan distinguishes between rules of common
law, which might be subject to change, and the “skeleton of princi-
ple” that needs to be preserved over time. Furthermore, Justice Bren-
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nan’s concept abandons the premise of common law being a declara-
tion of immemorial rules. As Patapan points out, in Justice Brennan’s
vision common law 1s judge made law; judges develop the rules of
common law not at their own discretion but in accordance with the
"While this vision is not shared by all
members of the High Court, and while alternative routes were also
indicated in Mabo, all these cases seem to indicate that, despite its
path-dependence, there are avenues in common-law reasoning, and
also within the doctrine of precedent, for more than mechanic repeti-
tion of ancient practices dating from time immemorial.

In order better to understand the role of common law reasoning
and adherence to traditions in constitutional adjudication it 1s useful
to suppose that the two are not necessarily identical.””' This suspicion

values of their community.

might be confirmed when one learns that justices of the U.S. Supreme
Court who are clearly associated with the Court’s conservative side,
such as Chief Justice Rehnquist and Justice Scalia, reject the classic
common-law approach in constitutional mterpretation. Instead, they
rely on authoritative commands from the past that appear as positive
law."”” According to Justice Scalia, instead of developing common-law
rights under the pretext of enforcing a “living constitution”, the task
of the Supreme Court 1s to enforce the original meaning of the terms
of the Constitution.””> Establishing original meaning might entail fol-
lowing lessons drawn from history at the expense of adhering to
precedent. This approach was explained by Justice Scalia from the
bench 1n a dissenting judgment in Rauzan, in the following terms:

when a practice not expressly prohibited by the text of the Bill
of Rights bears the endorsement of a long tradition of open,
widespread, and unchallenged use that dates back to the begin-
ning of the Republic, we have no proper basis for striking it
down ... such traditions are themselves the stuff out of which
the Court’s principles are to be formed. They are, in these un-
certain areas, the very points of reference by which the legiti-
macy or illegitimacy of other practices are to be figured out.
When it appears that the latest “rule”, or “three-part test”, or
“balancing test” devised by the Court has placed us on a colli-
sion course with such a landmark practice, it 1s the former that
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must be recalculated by us, and not the latter that must be
abandoned by our citizens. I know of no other way to formu-
late a constitutional jurisprudence that reflects, as it should, the
principles adhered to, over time, by the American people, rather
than those favored by the personal (and necessarily shifting)
philosophical dispositions of a majority of this Court."*

In terms of this approach, common-law rules and reasoning have a
limited and rather dubious value in constitutional adjudication. Com-
mon-law rules and rules invoked upon common-law reasoning seem
to be relevant only to the extent that they reflect the original meaning
of the Constitution. Indeed, common-law reasoning in this limited
capacity seems to stand as evidence of framers’ intent and not as a
depository of legal rules with normative force. This means that com-
mon-law courts argue on the basis of established traditions and his-
tory, while clearly departing from precedent. Leaving the path paved
by precedent 1s a clear sign of a court’s departure from an established
rule of the law and suggests the beginning of a new journey, based on
distinctly novel principles. Otherwise, there 1s little reason to abandon
old rules, supported by precedent. Yet, once departure from prece-
dent 1s presented as a consequence of adherence to the commands of
history and long-held traditions, the decision to abandon precedent
still preserves the impression of continuity and fidelity to the original
meaning of the constitution.'”

These findings do not seek to enter the current U.S. discussion on
whether any of the U.S. Supreme Court’s conservatives can be cast as
Burkean,” nor do they advocate a Burkean approach in adjudica-
tion,”” or an originalist ‘cheory158 or critique of precedent.159 Instead,
they are introduced to highlight the potential for tension between
common-law reasoning and references to history and tradition 1n con-
stitutional reasoning. Enthusiasts of the doctrine of precedent, and
stare decisis in particular, might find Justice Scalia’s position of prefer-
ring tradition over precedent to be at the least disturbing. After all,
one of the fundamental virtues of common-law reasoning is its capac-
ity to allow courts to adapt the law over time while preserving fidelity
to long-held principles and practices.'” Fixing an arbitrary point in
time—and the time of drafting is one of those “rational but not rea-
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sonable” choices—as the moment for stopping the clock seems out
of bounds in the context of common-law reasoning. As Monaghan
noted, Justice Scalia’s approach 1s based on a static understanding of
common law and is contrary to the “dynamic element” of common
law that was known to the Framers themselves.'*'

Indeed, Monaghan’s remark highlights a second concern, which 1s
less specific to the nature of common-law reasoning and may be
equally traceable 1n any jurisdiction. This observation clearly indicates
that narratives of history and tradition might be an instrument for
fueling change or for freezing rights, depending on the constitutional
justices’ inclinations and preferences. Before Roe » Wade'” the Watren
Court in the U.S. relied on history and traditions in general as liberal
tools for expanding the protection of constitutional rights. Traces of
this approach are still present in judicial reasoning, such as in the con-
curring views of Justice Stevens in Rufan (in response to Justice
Scalia’s words quoted above), when he noted that the “tradition that
is relevant in this case is the American commitment to examine and
reexamine past and present practices against the basic principles em-
bodied in the Constitution.”'*’

More recently, however, i the hands of originalist justices, refer-
ences to history and traditions became conservative tools, narrowing
the scope of non-textual liberties entitled to constitutional protec-
tion.'” While the earlier approach allows for adapting the legacy of
the past to the circumstances of the present, the more recent
(originalist) approach is notoriously resistant to any departure from a
position that was held in the distant past.'® Interestingly, both ap-
proaches, independent of their immediate effect on the scope of
rights protection, illustrate the capacity of common-law reasoning “to
accord an authoritative status to tradition in ‘supplementing or dero-
gating from’ the constitutional text.”'® This is yet another reminder
of the potential in legal (judicial) reasoning to preserve continuity with
reference to tradition, even at the expense of freezing the meaning of
the constitutional text, thus placing it outside the temporal confines
of contemporary political discourse.



Historical Narratives in Constitutional Reasoning 49

1. 2. 2. Edmund Burke on traditions, repetition, and reason

The basic features of common-law reasoning were famously discov-
ered and valued by Edmund Burke, who 1s commonly associated with
a conservative intellectual attitude, as if advocating the preservation of
traditions at all costs. A faithful admirer of the common-law method,
Burke learned most from the Commentaries of Blackstone, although he
had read further m law, being familiar with the works of Coke and
Hale."”” He then applied the main attributes of common-law reason-
ing within a larger context, to social and political developments, be-
lieving that “[a]ll the reformations we have hitherto made, have pro-
ceeded upon the principle of reference to antiquity, and I hope, nay I
am persuaded, that all those which possibly may be made hereafter,
will be carefully formed upon analogical reasoning, precedent, author-
ity and example.”'” The validity of this approach is not limited to
common-law jurisdictions. After all, legal reasoning in common-law
and civil-law jurisdictions alike operates via supporting present posi-
tions with examples and analogies drawn from sources of the mstitu-
tionalized past.'” While problems in connection with reliance on tra-
dittons might present themselves more readily in common-law legal
systems, similar problems—if less visible—are also traceable in civil-
law legal systems. At the same time, lessons learnt from Burke’s ap-
proach to the following of traditions are equally relevant outside the
common-law hemisphere.

In his Reflections Edmund Burke invoked common-law methodology
to show how the observance of traditions contributed to stable gov-
ernment in England, and how the rejection of traditions led to ques-
tionable consequences in France. Indeed, as Kronman observed,
Burke’s oeuvre offers a concept of tradition in response to real-life
problems, introducing these ideas in an age when adherence to tradi-
""" Thus, understanding Burke’s rea-
soning—a classic argument in tradition—is especially interesting for

tions was no longer that appealing.

the present discussion on the role of past-oriented narratives in com-
mon-law reasoning, as it might have important inputs concerning the
role and effects of historical narratives in constitutional adjudication.
Some commentators assert that Burke denied reason and valued
faithful (cowardly) repetition, or “blind obedience.””" Maclntyre at-
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gues that Burke contrasted tradition with reason.'” In a similar vein
Ackerman holds that the new Burkeans of U.S. constitutionalism fa-
vor gradual development via precedents (wisdom in gradual evolu-
tion) and ignore the achievements of contemporary constitutional
theory.173 If that is so, the Burkean concept of tradition, and, maybe,
the basic tenets of the common-law method are severely undermined.
Others, however, argue that Burke did not deny the role of reason in
governments based on tradition; moreover, it is asserted that Burke
believed that adherence to traditions is an instance of highly rational
behavior.'™

In his Reflectzons Burke does not deny the role of human reason in
changing government. Nor does Burke deny the need for adjustment
in established governments. He says that a “state without the means
of some change is without the means of its conservation. Without
such means of change it might even risk the loss of that part of the
constitution which it wished the most religiously to preserve.”'” In
the process of change Burke attributes a central role to tradition. In
the light of his anthropological presuppositions and his general con-
cept of political affairs, it might appear that in his theory adherence to
traditions does not presuppose or result in automated routines. Burke
holds that there are a few men with exceptional talents, and these
people are capable of construing great theories of government. In his
view, politics 1s not a matter solely for abstract theories but also for
experiment, for testing theories in practice. “The means taught by
experience may be better suited to political ends than those contrived
in the original project.”'’® Although he despised revolution as a means
of political change, he could accept revolution as an (even necessary)
experiment to break from tyranny. Thus, he went as far as acknowl-
edging that even a revolution can be accepted as an experiment, and
tested by time.'” Furthermore, Burke submitted that aberrations of
theory were corrected by experience in old establishments.'”

A number of his anthropological presuppositions are also worth
noting, as these points illuminate Burke’s preference for experience
over rapid changes and theoretical innovations. He believed that or-
dinary men are reasonable and have their wants and passions. This
point seems to echo Blackstone 1 his opinion that the “only true and
natural foundations of society are the wants and fears of individu-
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als.”'” Burke added that men are not going to restrain themselves

180
unless there are external means to control them.

These findings are
based on Burke’s perception of the French revolutionaries, who, to
his great surprise, were mostly lawyers.181 He also refers to the arro-
gance of those who have never experienced wisdom greater than their
own.'” Burke believed that the best control over passions is the ac-
cumulated experience of many generations:'* “The science of gov-
ernment being therefore so practical 1n itself, 1s intended for practical
purposes, a matter which requires experience, and even more experi-
ence than any person can gain in his whole life...”"* Burke’s theory
of accumulated wisdom is strongly tied to ideas about inheritance and
the natural order of the world.'™ This arrangement ensures the stabil-
ity and predictability that are essential to human and humane exis-
tence.'® Burke’s argument is based on reason, tested on and con-
strained by experience over time, over many generations (tradition).
The common-law method is apparent throughout his theory. He con-
strues tradition as an effective and legitimate constraint—on human
passions on the one hand, and on imperfections of reason on the
other. As such, it may be argued that Burke asserts an epistemic claim
on behalf of tradition. According to Burke, traditions are to be ob-
served because the past knows better than the present generation
what the truths of government are."”’

At this point it is fitting to look into what Burke means by past ex-
perience. When discussing the reasons behind preserving hereditary
monarchy in England, Burke repeatedly invokes the wisdom of antiq-
uity,188 the inheritance from forefathers,"® “

. . '1 () . . .
and liberties”," “antient constitution of government”

antient indisputable laws
, and ““antient
fundamental principles of our government.”'”' He pinpoints actual
acts and events and collects them into the shared experience of the
polity. For mstance, 1 explaining the events behind the making of the
act of settlement (rules of inheritance to the crown), Burke concludes
a certain limitation was inserted “in order that the monarchy might
preserve an unbroken unity through all ages.”192 It is noticeable that
Burke does not advocate recourse to the wisdom of an actual, well-
defined moment of the past. Instead, he refers to principles and les-
sons from a past which 1s divested of its time. In this way, past events,
customs, and traditions are separated from their roots and slip into an
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immemorial past.

ences, and to the lack of any indicator of their origin, that Stanlis un-
194

It may be due to the general nature of such refer-

derstands these references as invocations of natural law.

For Burke, the authority of past events thus lies not in the promi-
nence of the unique event itself. In a way the unique, first moment is
not relevant: events transformed into experience over an extended
period of time constitute customs and tradition in a Burkean setting.
It is therefore clear that Burke does not advocate mindless repetition
of mbherited patterns of behavior: he does not deprive the recipients
of tradition of making decisions for the purposes of practical applica-
tion. Indeed, he emphasizes that this discretion is also guided by
“solid principles of law and policy.” '™ Using the common-law
method Burke does indeed provide means and create room for edit-
mg the lessons of past experience (customs). Burke understands the
“limited utility of history.” Based upon this understanding he creates
an approach that is capable of fostering change while efficiently hid-
mg the appearance thereof, thus supplying political reality with an
important device of legitimation: the image of continuity."”

Indeed, Burke was so successful in hiding change behind the fa-
cade of respect for traditions, that in political theory his views are
usually considered as the standard conservative understanding of tra-
dition."” This is all the more interesting as Burke himself used his
argument in support of a liberal position 1 the daily politics of his
time. Still, when it comes to authoritative references to the history
and traditions of the polity, liberals are usually placed in the opposing
camp, lining up behind J.S. Mill’s observations on the dead hand of
tradition. What constitutes the preservation of commonly shared val-
ues and experience for one, amounts to the infringement of individual
autonomy for another. What conservatives view as stability, liberals
are likely to name backwardness. In Hayek’s theory of constitutional-
1sm and liberty, the tension between traditionalism and institutional
design (reason) has never been successfully resolved."” For Nagel, the
basic percepts of common-law reasoning contradict the logic of the
self-development of political tendencies. ' Nonetheless, powerful
attempts have been made to show that reliance on traditions 1s not
backwardness per se. Edward Shils is one of the major liberal advo-
cates of the observance of traditions. He argues that a non-critical
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approach towards traditions (a position that Shils labels as traditional-
ism) is hostile to traditions themselves.”" Instead, following a line of
argument similar to that of Burke, he advocates a knowing adherence
to tradition and argues that, in effect, accepting traditions enhances
rights, as it provides an a priori framework for safeguarding individual
]_iberty.zol

1. 3. Conclusion: towards a better understanding
of historical narratives

The above analysis suggests that, mnstead of providing objective, ex-
ternal, and neutral points of reference, historical inquiries provide a
“history for today.” A keen eye might find that arguments from the
history and traditions of the polity are normative claims, implying
value judgments. Even if one refuses to accept the above positions, it
is still the case that in a historical narrative the interpreter has a privi-
leged position at the end of the past; the observer identifies herself
with the problem and with the assertion that a solution to that prob-
lem is in sight. Otherwise, as Raymond Aron observed, the study of
history would undermine its own legitimacy.”” Thus, instead of pro-
viding an objective, neutral justification, references to the history and
traditions of the polity are about construing the past for the purposes
of present and future legal and constitutional reasoning. Historical
examples are invoked to reinforce norms of behavior in accordance
with past examples, or to deter from a certain conduct using past
analogies to model possible (undesired) outcomes.™”

As references to the history and traditions of the polity are forward
looking, they might appear convenient for supporting future-oriented
reasoning that 1s insensitive to the outcome (to the decision in the
case), exactly as neutral principles do. Historical narratives, and refer-
ences to traditions in particular, offer themselves as suitable bases for
principled judgment. This is one of the many reasons why they are so
well established in legal and constitutional argument. However, his-
torical narratives are invented, thus they are per se context sensitive
and result ortented. This 1s why they cannot fulfill their initial promise
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of objectivity and neutrality. As historical narratives are teleological
and normative, they cannot give rise to principled legal and judicial
decisions. These findings might form the framework for understand-
ing arguments from history and traditions in constitutional adjudica-
tion. Furthermore, so far the inquiry has rested on the premise that
historical narratives are depositories or reflections of traditions, or,
more precisely, a narrow set of the polity’s traditions. Nonetheless, in
a constitutional case, in the course of legal or constitutional argument,
a multiplicity of accounts of the past is presented by the parties be-
fore a group of justices, all of whom might have differing accounts of
the past. Thus, m this sense 1t might even be as misleading to talk
about the court as such as it 1s misleading to talk about the past.
When invoking a historical narrative, in essence the court selects one
privileged account of the past.

Despite suggestions to the contrary, it seems to be the case that
justices framing the terms of an inquiry into the past are asking ques-
tions upon which a particular answer 1s to surface from the past.
These questions, although they may be, and usually are, phrased in
terms that match standards familiar from legal (juridical) reasoning,
correspond to criteria that are external to legal and constitutional ar-
gument. At the same time, this correspondence of the premises of
analysis and past events has very little to do with the criteria of fitness
appreciated by historians. it should be remembered that the correct-
ness of the source data used to establish this point 1s instrumental for
the validity of the argument, but should not be confused with the
source of the rule of behavior derived from past practices. A patch-
work of past events, when mnvoked 1 narratives from history or tradi-
tions, is selected to command present actions and interpretations be-
cause it supports an underlying normative premise preferred by the
court. If viewed 1n this way, past events 1 themselves do not compel
present actions but serve as illustrations of a rule (norm) determined
by the mterpreter situated in the present. In this respect it is of sec-
ondary mmportance whether the past origins of a phenomenon are
traceable (as a concrete historical date), or immemorial (as in the case
of many traditions). Furthermore, observations in the present chapter
mdicate that historical narratives do not point to a sole construction
of a constitutional provision validated on an objective basis. It re-
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mains to be seen, however, whether the historical narratives selected
to illustrate (underpin) the interpreter’s point are capable of delineat-
mg a range of legitimate options of mterpretation, thus reducing the
discretion of the interpreter. Alternatively, such an altered hypothesis
might still reveal that historical narratives and references to tradition
provide ample, if not additional, opportunity for the interpreter to
msert and mask her preferences in the course of constructing the
constitutional text, thus indirectly opening up the potential for fur-
thering indeterminacy in constitutional adjudication

This introduction was not intended to resolve the basic tensions
and predispositions attached to arguments invoking the past. Rather,
it was an attempt to show that arguments from history and traditions
may be formulated to preserve a certain institutional arrangement,
and also to change it; that the very same references may foster as well
as limit individual liberty; and that the same set of references 1s capa-
ble of delineating as well as increasing the legitimate choices of the
interpreter, and thus the scope of judicial review. Also, legal reason-
mg, or at least common-law reasoning, has methodological features
which may call for references to the past. In the context of constitu-
tional adjudication, this means that arguments invoking the past may
be devices for activism as well as for deferentialism. Thus, arguments
mvoking the past should be analyzed in a more comprehensive
framework that also responds to teleological aspirations, and to claims
of normativeness and continuity raised or masked by these references.
A final caveat: the past does not bind the present unless the present
chooses to be bound.™ In Gadamer’s words “there is no such un-
conditional antithesis between tradition and teason. ... The fact is
that in tradition there is always an element of freedom and of history
itself. Even the most genuine and pure tradition does not persist be-
cause of the inertia of what once existed. It needs to be affirmed, em-
braced, cultivated. It is, essentially, preservation, and it is active in all
historical change. ... At any rate, presetvation is as much a freely cho-

: : 205
sen action as are revolution and renewal.”
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CHAPTER TwO

An Overview of Arguments Used
in Constitutional Adjudication

In jurisdictions with a written constitution, the paradox underlying
constitutional reasoning is relatively easy to identify. Constitutional
provisions are phrased in a general manner: their open texture often
offers little specific guidance for the resolution of particulars in con-
stitutional claims. Despite fleeting indeterminacy in constitutional ad-
judication, in the thousands of judgments being handed down in con-
stitutional cases each year courts tend to rely on relatively few types of
arguments. This phenomenon evokes an deep Aristotelian current in
legal reasoning and makes the (post-)modern observer mindful of the
stasis (status) system developed to analyze legal conflicts using a set of
formal questions and arguments.' It is not completely accidental that a
professional tradition relying on pre-set rules of reasoning is also
heavy with recurring arguments and narratives.” The legitimacy of
such recurring arguments in legal reasoning is presupposed. Domi-
nated by similar intellectual reflexes and infused with ideas of consti-
tutional theory, academic discourse on constitutional adjudication is
marked by efforts to identify arguments and narratives that are ac-
ceptable for the purposes of constitutional adjudication. In this re-
spect there 1s little, if no, difference between law as integrity and
variations of originalism.

In spite of the obvious limitations of textualism in constitutional
mterpretation, an argument’s relationship with the constitutional text
is an internal criterion used to legitimize a preferred argument or
technique of constitutional reasoning and—ultimately—the exercise
of the constitutional review power. In consequence, most often the
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written words of the constitution have a limited role i controlling or
determining the resolution of constitutional cases, while the words of
the constitution retain an almost magic force 1 legitimizing the out-
comes of interpretation reached in constitutional adjudication. This
chapter provides a brief overview of the arguments used most fre-
quently 1 constitutional reasoning. The reference pomt for such an
overview will be the distance of an argument from the text of the
constitution, while critical analysis 1s guided by curiosity as to whether
any such arguments are successful, and, if they are, to what extent, in
curbing indeterminacy in constitutional reasoning.

While some arguments raised in constitutional adjudication are
text-based, others go beyond the constitutional text and seek corre-
spondence with the broader setting of the constitution. Among argu-
ments beyond the text from a lawyerly perspective, legal or juridical
arguments (e.g. stare decisis, tests, “purposive approach”) may be dis-
tinguished from extra-legal arguments (e.g. social science evidence).
The analysis 1 this chapter reveals that the seemingly artificial line
between textual arguments and other arguments helps reveal how ref-
erences to the constitutional text retain a crucial role in legitimizing
the exercise of the constitutional review power. Second, even a con-
cise overview of arguments used in constitutional reasoning reveals
that references mnvoking the force of past events and traditions (his-
torical narratives) are recurrent in all genres of argument used 1n con-
stitutional cases.” Independent of the controlling characteristics of the
argument in which they are subsumed, in constitutional cases histori-
cal narratives are percetved to be successful in curbing the indetermi-
nacy resulting from the constitution’s open texture. This makes refer-
ences to historical narratives in constitutional adjudication almost
mmmune to more searching critical scrutiny. The bulk of scholarly
criticism 1is directed at the appropriateness of the court’s historical
analysis (i.e., at whether the court got the story right) when justices are
engaged in an originalist enterprise. In other mstances, however, little
attention is paid to the soundness of the rationale prompting courts
to rely on historical narratives in a given context.

Note that the following overview 1s intended to cover arguments,
references, or means of constitutional construction that are widely
used by constitutional review fora in various jurisdictions around the
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world, in fundamentally different constitutional and legal settings. In
so doing, this short overview and the analysis throughout the book
may cover cases that were overruled or abandoned, since their rele-
vance in understanding techniques of constitutional reasoning cannot
be underestimated. The present chapter does not claim to supply an
exclusive list of legitimate references in constitutional reasoning; its
main purpose is to serve as a sound platform of orientation for the
forthcoming analysis of the role of historical narratives in constitu-
tional adjudication.

2.1. The limits of textualism in constitutional reasoning

The plain meaning of terms and phrases is often mvoked in legal argu-
ment, especially in statutory construction. In the U.S., arguments refer-
ring to the “plain meaning” of legal or constitutional provisions are of-
ten associated with a textualist approach, and those to “original mean-
ing” with a genre of originalism (strict textualism). Justice Higgins gave
a classic formulation of a strict textualist (in Australia: literalist) ap-
proach in the Engineers’ case, controlling constitutional interpretation in
Australia’s High Court until the late 1980s in the following terms:

The fundamental rule of interpretation, to which all others are
subordinate, 1s that the statute is to be expounded according to
the intent of the Patliament that made it; and that intention has
to be found by an examination of the language used 1n the stat-
ute as a whole. The question is, what does the language mean;
and when we find what the language means, in its ordinary and
natural sense, it 1s a duty to obey that meaning, even if we think
the result to be inconvenient or impolitic or improbable ...
unless the limitation can be found elsewhere in the Constitu-
tion, it does not exist at all.®

The justices of the Australian High Court undertook this position
m open rejection of an interpretive approach advocating judicial reli-
ance on the constitutional text’s “implications” (progressivism). In
sharp contrast with reliance on mmplications, for textualists the “natu-
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ral sense” of the text was seen as impartial and unbiased, therefore,
per se apolitical. This form of textualism might be familiar as a tech-
nique of statutory (and not constitutional) interpretation.” As a matter
of praxis, in common-law countries attempts at textualism in constitu-
tional cases might be seen as mtellectual attempts to come to terms
with the task of interpreting a written constitution.’

Textualist approaches differ depending on the theory of language
to which they subscribe. One prominent strain emphasizes the endur-
mg meaning of words. In contrast, the other dominant position advo-
cates the meaning attributed to a provision by the interpreter in her
own time, that 1s, the contemporary meaning of the provision. This
position takes mto account changes in the meaning of words over
time.” Some are rather skeptical about the potential role a “plain-
meaning” or strict textualist approach might have in constitutional
mterpretation. The U.S. Supreme Court’s Chief Justice Marshall im-
plied that a plain-meaning approach, divesting the text of its social
and linguistic context, “will either yield unresolvable mndeterminacies
of language or just nonsense.”” Accounts advocating the exclusive-
ness or dominance of the plain meaning of a provision seem to disre-
gard factors which influence the mterpreter—a point emphasized by
scholars of hermeneutics. Yet even a moderate deconstructionist
might be troubled by H. L. A. Hart’s proposition, suggesting that gen-
eral rules of behavior are per se open-ended when they have to be
applied in a given case.” An even more radical argument in refutation
of a textualist approach might hold that, although legal reasoning is
mherently political, constitutional interpretation is so political that
conventional legal reasoning fails in constitutional cases." Whether or
not one is prepared to accept such an extreme position, the limits of a
plain-meaning approach in constitutional adjudication are manifold.

In 1ts most extreme form, textualism avoids any reference to con-
text and instead relies on dictionaries and grammar books in ascer-
taining the plain meaning of the words of a provision. Indeed, the
past decade brought a “dramatic increase” in references to dictionar-
ies as sources of plain meaning in the U.S. Supreme Court’s jurispru-
dence. The search for the original meaning of constitutional provi-
sions also contributed to this trend. After all, it is reasonable to expect
that consulting a dictionary compiled at around the time of the Fram-
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ers would provide some guidance for understanding constitutional
language better. At least as a matter of first impression, dictionary
definitions are surrounded by an air of objectivity.

Nonetheless, dictionary definitions might be insufficient means of
mterpretation due to the methodology on which the creation of dic-
tionaries is based." More precisely, they may be used to demonstrate
that a term does not have a plain meaning.”” The U.S. Supreme Court
also relied on dictionary definitions to ascertain the meaning of the
word “try” in the Impeachment Trial Clause of the U.S. Constitution
in Nixon v U.S., allowing Chief Justice Rehnquist, writing for the
Court, to conclude that “try” is an imprecise term and does not afford
a judicially manageable standard.” In the AZAPO case the South Af-
rican Constitutional Court contrasted various dictionary definitions of
the term “amnesty” used in the mterim Constitution’s epilogue and
elegantly reconstructed these definitions against the etymological
background of the word."

Constitutional provisions are infamous for being phrased in gen-
eral terms, thus making it necessary for constitutional adjudicators to
specify the meaning of the provision in the context of the actual case.
The standard casebook example of this phenomenon is the Due
Process Clause of the U.S. Constitution’s Fifth and Fourteenth
Amendments, which prohibits the deprivation of “life, liberty, or
property, without due process of law.”" In addition to serving as the
hallmark of procedural guarantees (procedural due process), in the
jurisprudence of the U.S. Supreme Court the clause was turned into a
depository of constitutionally protected unwritten rights and inter-
ests.' In 1905, in Lochner v New York the U.S. Supreme Court used the
liberty and property pillars of the Due Process Clause to find that the
Constitution protected a liberty to contract—a liberty that is not
spelled out in the U.S. Constitution as such.'” By recognizing the lib-
erty to contract the Supreme Court invalidated a considerable amount
of economic legislation, a terrain usually left alone by courts perform-
ing constitutional review.'®

The much-criticized era of economic due process was brought to
an end during the New Deal,” leaving behind the ugly ghost of
Lochnerizing that continues to haunt U.S. constitutional adjudication
and scholarship. The second renaissance of the Due Process Clause as
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a guarantee of substantive rights was marked by the Supreme Court’s
recognition of the constitutional protection of privacy 1 Griswold
(with reliance on due process to a significant extent),” followed by
such important decisions as the recognition of the right to marry in
Loving’ or the constitutional premises of voluntary termination of
pregnancy in Roe » Wadé? and, most recently, the recognition of ho-
mosexual sexual privacy in Lawrence” The substantive Due Process
cases expose the U.S. Supreme Court to constant criticism for exceed-
mg the confines of constitutional review power, exactly for want of
textual guidance from the Constitution, thus it is a trivial example for
demonstrating textualism’s limitations in controlling indeterminacy in
constitutional reasoning.

At this point it i1s worth emphasizing that the Supreme Court’s
more recent efforts at keeping the Due Process Clause’s effects at bay
mclude a judicial inquiry into history. The clearest expression of the
terms of this inquiry was in Chief Justice Rehnquist’s majority judg-
ment 1n Glucksberg, a case which involved a claim about assisted sui-
cide, i the following terms: “First, we have regularly observed that
the Due Process Clause specially protects those fundamental rights
and liberties which are, objectively, ‘deeply rooted in this Nation’s
history and tradition’ ... Second, we have required 1 substantive-due-
process cases a ‘careful description’ of the asserted fundamental lib-
erty interest. - Note how the chief justice refers to the inquiry into
history and traditions as an objective criterion of the test. Recently the
care required for deciphering history and traditions was demonstrated
in Lawrence In that case it was also demonstrated how the terms of
the careful description of the claim frame and lead the inquiry mnto the
past.

While the open texture of the Due Process Clause makes it an easy
target for skeptics who question the utility of textualism in constitu-
tional reasoning, one must see that indeterminacy lingers even around
provisions that appear far more specific at first sight. For instance,
constitutional clauses on freedom of expression tend not to specify
what exactly constitutes protected speech for the purposes of the ap-
plication of the provision. This is a clear example of indeterminacy as
to the scope of constitutional speech protection. Defining the limits
of the scope of a free speech provision is not a trivial task, as exam-
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ples on the constitutional protection of commercial advertising
(commercial speech) suggest. The resolution of such an issue usually
requires more from courts than recourse to the plain meaning of the
words “speech” or “expression.” In Vrginia Pharmacy Board™ the U.S.
Supreme Court per Justice Blackmun declared that “speech does not
lose its First Amendment protection because money is spent to pro-
ject 1t”; the fact that the advertiser’s interests are purely economic
does not deprive her of First Amendment protection. For commercial
speech to be protected under the First Amendment “it must concern
lawful activity and not be misleading” (Central Hudson).”" In Irwin Toy*
the majority of the Canadian Supreme Court found that section 2(b)
of the Charter was meant to protect “all expressions of the heart and
mind” in a “free, pluralistic, and democratic society [praising| a diver-
sity of 1deas and opinions for their inherent value both to the com-
munity and to the individual...”” Thereupon the Supreme Court’s
view was that commercial advertisement was an activity that satisfied
the above criteria and was subject to constitutional protection.

In the above cases the courts did not rely on the plain meaning of
the constitutional provision interpreted or the term “speech.” The
U.S. Supreme Court derived the core of the reasoning from prece-
dent, by drawing analogies from New York Times v Sullivan for the pro-
tection of paid speech (advertisement), or from Chaplinsky and Roth
for proving that commercial speech also contributes to the public dis-
course. The Canadian Supreme Court also made it clear that it does
not restrict itself to the plain meaning of the language of section 2(b)
of the Charter. Instead, it provided a solution based on a purposive
mterpretation of the Charter’s freedom of expression clause. Note
also that strategies of interpretation chosen by courts were not com-
pelled by the respective constitutional provisions. Before, the U.S.
Supreme Court had already extended constitutional speech protection
to conduct as symbolic speech.’m Stll, the U.S. Supreme Court de-
cided to protect commercial speech (advertising) not as a form of
human conduct—a path followed by the Canadian Supreme Court—
but as a class of utterances worthy of constitutional protection due to
its contribution to the public discourse. As the reasons in Irwin Toy
demonstrate, the latter consideration was also central for the Cana-

dian Supreme Court—although for slightly different reasons. These
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cases illustrate how the open texture of constitutional provisions
might undermine a textualist or plain-meaning approach as a success-
ful method of constitutional construction.

The interpretation of old constitutions erects further barriers in the
way of a plain-meaning approach, as the framers of an eighteenth- or
nineteenth-century document could not possibly have considered con-
stitutional problems triggered by wiretapping or biotechnology. Such
problems may arise in practice not only in rights cases but also in sepa-
ration of powers and federalism jurisprudence. For mstance, 1 a case
mnvolving the proper interpretation of the Australian federal govern-
ment’s powers to regulate the settlement of “industrial disputes” be-
yond the limits of states (section 51[xxxv]), the resolution of the consti-
tutional issue depended on whether engineering was an “industrial ac-
tivity.” Justice Windeyer of the Australian High Court argued that

[w]e must not, in interpreting the Constitution, restrict the de-
notation of its terms to the things they denoted in 1900. The
denotation of words becomes enlarged as new things falling
within their connotations come into existence or become
known. But in the interpretation of the Constitution the conno-
tation or connotations of its words should remain constant. We
are not to give words a meaning different from any meaning
which they could have borne in 1900. Law 1s to be accommo-
dated to changing facts. It 1s not to be changed as language
changes.31

Thus, the plain meaning of constitutional provisions is unlikely to
provide much guidance in such cases.

A “plain-meaning” approach might give rise to further doubts
when a constitutional review forum operates in a diverse linguistic
and cultural environment. Having the text of a constitution in two or
more languages does not always contribute to clarity. Formulations in
bi- or multilingual constitutional documents often record fragile com-
promises that go well beyond the rationales and sensitivities that dic-
tionaries could possibly capture. In addition, it would be naive to
leave aside the problem of legal terminology and doctrine, especially
in mixed jurisdictions. Courts are charged with the task of reconciling
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such differences, without undermining the integrity of the constitu-
tion in any of the languages. Two examples from South African con-
stitutional jurisprudence may be used to illustrate the complexities of
this task. The first case, Du Plessis,” reveals the limits of clarity in
drafting constitutional provisions, and the imprint left by the politics
of constitution drafting on constitutional language. The second case,
Makwanyane, is an illustration of plural societies and the limits of the
English language.

In Du Plessis, the main issue depended upon whether the rights pro-
visions of the interim Constitution applied to common-law defamation.
All section 7(2) of the interim Constitution said was that the rights
chapter “shall apply to all law in force...” The case turned on whether
“law” meant statutory law “in force”, or whether it also included com-
mon law. Following an overview of the horizontal effect of constitu-
tional rights in a number of jurisdictions, Justice Kentridge moved to
compare the English and the Afrikaans versions of section 7(2). Very
simply, he found that the language of the provision in Afrikaans unam-
biguously covered both statutory and common law.” Thus, at least on
the surface, it seems that it was for once beneficial to have the same
constitutional instrument in more than one language, as the ambiguities
of one version were clarified with the aid of the othert.

Justice Kentridge judgment in Dz Plessis has deeper layers, and
these layers give rise to considerations that should be taken into ac-
count when it comes to the plain meaning of bilingual constitutions.
After resolving the issue of constitutional construction that appears
trivial in the light of the Afrikaans text, he went further, saying that

[a]lthough the Afrikaans version ... was the original signed ver-
sion, by virtue of section 15 of Act 2 of 1994 the English ver-
sion 1s deemed to be the signed version. The latter version
would therefore prevail in case of a conflict between the two
versions. But where there is no conflict between them there is
another well-established rule of interpretation: if one text is
ambiguous, and if the ambiguity can be resolved by reference to
unambiguous words in the other text, the latter unambiguous
meaning should be adopted ... Both texts must be taken to rep-
resent the intention of Parliament.™
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This 1s careful language, offering very little practical advice on how
to distinguish minor discrepancies from collisions that prompt the
English version to prevail. As the scenario in Dx Plessis demon-
strates, even minor discrepancies between the two versions could
make a crucial difference. In this case itself, the stakes of the word-
game were considerable: whether or not common law comes under
the aegis of the interim Constitution’s rights provisions. While ulti-
mately Justice Kentridge took the problem in Du Plessis as a case
with no conflict, his explanation on the status of the two versions of
the constitutional text generates more doubt rather than providing a
resolution.

The initial question posed in D Plessis concerning the scope of sec-
tion 7(1) of the interim Constitution retained its relevance after the
adoption of the final Constitution. Section 8(1) of South Africa’s final
Constitution provides that the “Bill of Rights applies to a4/ /aw, and
binds the legislature, the executive, the judiciary and all organs of state.”
The question that still appeared unresolved under section 8(1), how-
ever, was whether, and to what extent, Muslim personal law or indige-
nous African personal laws came under constitutional scrutiny. This
dilemma is far from trivial considering that the Supreme Court of India
exempted personal laws from challenges under the Indian Bill of Rights
when applying constitutional provisions similar in substance.” The per-
sistence of the issue clearly shows the limitations of a plain-meaning
approach 1n the final Constitution in constitutional interpretation. In
the unique case of South Africa, the language of the respective consti-
tutional provisions was refined in the light of the practical difficulties to
which the previous formulation gave rise. Nonetheless, even the re-
vised text appeared too vague to resolve issues that were certain to
emerge in South Africa’s mixed and plural legal environment.

Indeed, this quote might be more about acknowledging an impoz-
tant compromise reached in the course of constitution making than
about clarifying the scope of constitutional provision. The quote
stands as a reminder of how the “language question” was one of the
most emotive issues at the time of the making of the South African
interim Constitution. The recognition of Afrikaans as an official lan-
guage (section 3[1] of the mterim Constitution) alongside English and
numerous indigenous African languages had symbolic significance at
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the time of constitution making. Section 3(1) of the interim Constitu-
tion records a fragile compromise: the recognition of Afrikaans as an
official language was seen as the acknowledgement of the Afrikaaner
identity (“Volk”), while at the same time it was meant to symbolize
that there was no room for denigrating indigenous African peoples
and languages under the post-apartheid constitution.” The exposition
of the relationship of the English and Afrikaans versions of the in-
terim Constitution in Dz Plessis should be read against this back-
ground. Justice Kentridge words provide little practical guidance in
borderline cases, although they clearly demonstrate how close the
Constitutional Court got to the deep political sensitivities hidden be-
hind the plain meaning of the constitutional provisions. Furthermore,
it should be noted that at the time of the drafting of the interim Con-
stitution the emphasis was on circumscribing the status of Afrikaans
as a language and, incidentally, as a stamp of identity.

Constitutional review fora might also face deep cultural sensitivi-
ties embedded in constitutional language. The epilogue (or postamble)
of the interim Constitution of South Africa placed special emphasis
on the “need for #bunti” in the process of reconciliation. Ubuntu is a
Zulu and Xhosa word for a concept well known in many African lan-
guages that cannot simply be translated into English. For the best al-
ternative, the concept of #buntu is often explained with reference to
the Xhosa phrase or proverb Uwmuntu ngumuntu ngabanye bantu, which
may be rendered in English as “People are people through other peo-
ple.””” When the South African Constitutional Court abolished capital
punishment in Makwanyane,® various justices relied extensively on the
concept of wbuntu, giving slightly differing interpretations. For Justice
Langa, “It recognizes a person’s status as a human being, entitled to
unconditional respect, dignity, value and acceptance from the mem-
bers of the community such person happens to be patt of. ... An out-
standing feature of #buntn in a community sense is the value it puts on
life and human dignity.”” According to Justice Mahomed, ““The need
for ubunti’ expresses the ethos of an instinctive capacity for and en-
joyment of love towards our fellow men and women; the joy and the
fulfillment involved m recognizing their innate humanity; the recip-
rocity this generates in interaction within the collective community;
" In the case, Justice Mokgoro said that “|glenerally, #buntu trans-
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lates as humaneness. In its most fundamental sense, it translates as per-
sonhood and morality ... While 1t envelops the key values of group soli-
darity, compassion, respect, human dignity, conformity to basic
norms and collective unity, in its fundamental sense it denotes hu-
manity and morality.”"'

While the above understandings are all centered around human
dignity and individuals’ responsibility towards one another and their
community, #buntu is hardly a constitutional term with a plain mean-
mg. Rather, it is a “shared value and ideal that runs like a golden
thread across cultural lines.”* In South African constitutional juris-
prudence, #buntu is regarded as a “guiding value”,* reflecting a set of
value choices and informing the interpretation of various constitu-
tional provisions, even though the text of South Africa’s final Consti-
tution no longer refers expressly to #buntn.*' In addition, the many
facets of wbuntu are expected to appear before courts of ordinary ju-
risdiction and the Constitutional Court in cases decided under, or in-
volving, indigenous (customary) law.” Note that such an interplay of
multilayered concepts and fine nuances should not be surprising for
common-law jurists: after all, common law—at least in England—is a
trilingual environment.*

At the same time, as the fluidity of the concept of #buntu sug-
gests, in plural, multicultural societies, a plain-language approach to
constitutional mterpretation 1s unlikely to be of much aid. Ubuntu, in
a sense, was a convenient aid to demonstrate this difficulty, since the
very concept cannot be rendered in the language that suits the rest
of the South African Constitution reasonably well. Nonetheless, the
example of #buntu should make one realize that even the most basic
terms of a constitution, such as “dignity” or “religion”, might entail
characteristically differing, yet constitutionally relevant, understand-
ings among various segments of the polity. As the above examples
demonstrate, such understandings are influenced by political and
cultural considerations, and are also informed by concepts of the
past and tradition. The South African Constitutional Court in the
cases discussed above made efforts to pay due respect to such con-
siderations. In addition to acknowledging the complexity of the task,
one must also see the limited utility of a plain-meaning approach in
resolving the underlying constitutional controversies.
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This ambiguity and lack of clear lines raises legitimate doubts not
only about the appropriateness of a textualist approach in constitu-
tional construction but also about the role of the constitution’s writ-
ten words in constitutional adjudication. The reasoning of the
Supreme Court of India in Bandhna Mukti Morcha elucidates these
concerns.”’ In this case, the Indian Supreme Court had to interpret
Article 32(1) of the Constitution of India, which guarantees the
“right to move the Supreme Court by appropriate proceedings” for
the enforcement of certain constitutional rights. The Supreme Court
found that

[w]hile interpreting Article 32, it must be borne in mind that
our approach must be guided not by any verbal or formalistic
canons of construction but by the paramount object and pur-
pose for which this article has been enacted as a fundamental
right in the Constitution and its interpretation must receive il-
lumination from the trinity of provisions which permeate and
energize the entire constitution, namely, the Preamble, the Fun-
damental Rights and the Directive principles of State Policy. ...
There is no limitation in the words of clause [1] of Article 32
that the fundamental right which is sought to be enforced by
moving the Supreme Court should be one belonging to the per-
son who moves the Supreme Court nor does it say that the Su-
preme Court should be moved only by a particular kind of pro-
ceeding. It is clear from the plain language of clause [1] of Arti-
cle 32 that whenever there 1s a violation of a fundamental right,
anyone can move the Supreme Court for the enforcement of
such a fundamental right.*

As for the substance of the rule established in the case, this reading
of Article 32 represents a significant departure from the traditional
criteria of standing applied in common-law jurisdictions.” Although
in order to reach this conclusion the Indian Supreme Court applied
various techniques of constitutional construction, the central premise
of the Court’s reasoning was a strong reliance on, yet not adherence
to, the plain meaning of Article 32. In Bandbhua Munkti Morcha the
Court’s argument opens with declaring that it will resort to a compre-
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hensive, holistic reading of the Constitution, admittedly abandoning
textualism in a narrow sense. This does not mean, however, that the
Indian Supreme Court detached itself from the text of the Constitu-
tion. Interestingly, confirming that the plain language of Article 32
does not exclude or prohibit the rule of standing developed by the
Court via a purpostve reading i1s central to underscoring the freshly
established rule.

Thus, 1 reaching the above conclusion, the justices referred to the
plain language of the constitutional provision interpreted, as if it
served as a yardstick to define the line between legitimate and illegiti-
mate options of construction. This could be understood as the basic
minimum function of a textualist or plain-meaning approach in con-
stitutional construction. From a textualist perspective, nonetheless,
this finding might appear to question the very relevance of the consti-
tutional text for constitutional adjudication. From a somewhat
broader perspective, however, this finding indeed reinforces the fun-
damental significance of the constitutional text in legitimizing the ex-
ercise of the constitutional review power. The words of Justice
McHugh of the Australian High Court in Re Wakim, Ex parte
MaNa/‘/)/S':' exhibit a careful approach:

Change to the terms and structure of the Constitution can be
carried out only with the approval of the people in accordance
with the procedures laid down in section 128 of the Constitu-
tion. Until change is made, the function of the judiciary is to
give effect to the present terms and structure of the Constitu-
tion. ... But even if we continue to hold ... that the meanings of
the words in the Constitution do not change as language
changes ... a Constitution contains implications, inferences and
propositions as well as words, phrases and clauses. Experience
derived from the events that have occurred since its enactment
may enable us to see more in the combination of particular
words, phrases or clauses or in the document as a whole than
would have occurred to those who participated in the making
of the Constitution.”
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This position may be more about shifting lines than drawing them in
describing the relationship of the constitutional text and the justices’
role propet.

The role of the constitution’s text in legitimizing the exercise of
the constitutional review power 1s best illustrated in cases where con-
stitutional review fora face collisions within the text of a constitution.
This 1s a delicate situation, as in such a case the court can easily be
criticized for reaching a decision without clear guidance from the con-
stitution. According to the South African Constitutional Court—
although an irreconcilable tension between constitutional provisions
1s an unlikely phenomenon—when encountering such an mternal col-
lision in the constitution and conflicting constitutional provisions,
“courts must do their best to harmonize the relevant provisions, and
give effect to all of them.”” At first, this task might appear to be a
special challenge in constitutional mnterpretation. However, as Justice
Schmidt indicated in his dissent to the Hungarian Constitutional
Coutrt’s decision in the capital punishment case, the Constitutional Court
does not have jurisdiction to resolve the collision of constitutional
provisions, as this is clearly a task for the constitution maker.” Thus,
an opposite conclusion 1s still valid and possible, albeit unpopular
with courts.

Indeed, taking into account all the vices and the internal and exter-
nal limitations of a textualist approach 1 constitutional interpretation,
the wording of a constitutional provision might be the least disput-
able—and therefore most solid—basis with reference to which the
mtegrity of constitutional argument can be traced. When applying the
constitution in actual cases, constitutional review fora perform their
Hartian task of filling the open texture of constitutional provisions. In
such cases textualism is of little aid. Note that for H. L. A. Hart the
field for such judicial acts is relatively small, while judges are part of a
system, the rules of which prescribe the rules for the proper construc-
tion of a legal or constitutional provision.” In constitutional cases the
second part of H. L. A. Hart’s obsetvation comes under keen scrutiny
in the light of recent constitutional jurisprudence. As Habermas once
remarked, “Every important judicial decision or precedent goes be-
yond the interpretation of the text of the statute and to this extent
requires external justification.”” In order to understand the mechan-
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ics of constitutional construction as performed by constitutional re-
view fora, the external justifications that are applied by courts along-
side or in place of arguments from the text must inevitably be ana-
lyzed in constitutional cases. The selection of arguments from context
used by courts in constitutional and legal reasoning largely depends
on the legal culture of a particular national legal and judicial system.

2.2. Courts reaching beyond the text:
means of construction outside the constitutional text

If “plain meaning” is a somewhat fluid term, “context” 1s also a multi-
layered concept that is difficult to define. In a purely mechanical, tex-
tualist sense, words neighboring the term interpreted amount to its
context. On the basis of a broader perception of context, a text as
such does not exist on its own. After Gadamer, a text cannot always
be perceived as a pre-existing object of interpretation. Rather, the text
is construed via i1’1t<31:p1:etation.56 Furthermore, “utterances derive their
meanings from the contexts in which they are made. These are con-
texts of language, of action and of relevance...””’

In an mtentionalist perception actors inhabit a number of contexts
from which they choose when they determine the meaning of their
acts, and actors try to direct the contexts in which their actions are
given a particular meaning. Ball and Pocock go as far as arguing that,
depending on how contextual arguments are used, a contextual ap-
proach may show more about the eighteenth century context of the
Framers of the U.S. Constitution than about the Constitution itself.
This finding is in line with Bobbitt’s submission, claiming that in con-
stitutional interpretation historical argument is about the controver-
sies, attitudes, and decisions of the period during which a particular
constitutional provision was proposed and ratified.”® Without intend-
mng to choose between various competing perceptions of text and
context, at this point it is sufficient to note that strategies of textual
mnterpretation which disregard context are incoherent and lack heuris-
tic value, and therefore such theories do not have normative implica-
tions for constitutional interpretation.so
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2.2.1. Lawyers’ domain: legal (juridical) arguments

In an ideal case, when “the court declares that the words of a section
. are plain and clear, it has usually, at a minimum, read them in the
context of the act as a2 whole and, in the situation where several mean-
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mgs are possible, has chosen one meaning over the other.
these “arguments from context” are characteristic of legal (juridical)
reasoning. Nonetheless, many authors—Posner among them—
forcefully question the autonomous nature of legal reasoning as a dis-
tinct intellectual endeavor.” Although an exploration of this issue
would exceed the ambitions of the present analysis, one point made
by Alexy is particularly powerful and tackles an issue which is highly
relevant for the present analysis.

For Alexy, legal discourse is a special case of general practical dis-
course (“special case thesis”).”” One of the main differences between
practical and legal discourse is that in legal discourse not all ques-
tions are open to debate. In addition, legal discourse has constraints
which do not apply to practical discourse, such as procedural rules,
time constraints, and assigned roles. Thus, legal discourse does not
always qualify as rational discourse in the sense of “non-coercive
unfettered communication.” Legal discourse has an institutional (au-
thoritative or real) character and a discursive character. It reveals
this mstitutional character when courts decide legal disputes. Legal
discourse is special because “it is not concerned with what 1s abso-
lutely correct but with what is correct within the legal framework
and on the basis of a validly prevailing legal order.”” For our pre-
sent purposes it 1s sufficient to admit that opinions of constitutional
review fora rely to a large extent on reasons which legal profession-
als would characterize as juridical arguments. From this perspective,
other arguments from context qualify as extra-legal. Arguments
from the text may be difficult to distinguish from juridical argu-
ments. The main difference 1s probably that “plain-meaning” argu-
ments refer to the common meaning of words and refuse to look
into meanings attributed to the words of the provision by prior case
law. Those arguments that rely on the meaning of terms as devel-
oped 1in jurisprudence or legal scholarship are considered to be ju-
ridical arguments.
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Juridical arguments are conceived as means of interpretation hav-
mg roots 1n legal scholarship, and, as such, among lawyers they are
deemed to be self-evident, and thus per se legitimate, means of con-
struing statutory and constitutional provisions. Juridical (legal) argu-
ments can be concetved as rules of legal reasoning which are phrased
at a higher level of abstraction for the purposes of legal interpreta-
tion.”* In common-law legal systems, the term “juridical argument”
might refer to a theory of precedent followed by courts and scholarly
accounts related to it.” Both common-law and civil-law legal systems
use tests to reach a principled judgment in constitutional cases. Also,
courts i both common-law and civil-law jurisdictions refer to such
juridical arguments as the intent of the drafters, purposive interpreta-
tion, or canons of construction, and rely on comparative constitu-
tional arguments, to mention only a few from among the most fre-
quent ones.

These juridical arguments invoke characteristically different phi-
losophies and techniques of constitutional or statutory interpretation,
and not all of them are accepted in each jurisdiction, let alone theories
of constitutional interpretation and adjudication. Nonetheless, these
juridical arguments seem to share some orientation towards past
events and practices, a feature that might not be obvious at the outset
in all cases. While in the case of framers’-intent arguments this claim
1s relatively trivial, it might require some explanation regarding other
mstances of juridical argument. Furthermore, one might realize that
the (apparent or indirect) historicity of these juridical arguments
might clash with their legal or constitutional implications. Such a ten-
sion is most apparent regarding framers’-intent arguments.

Framers’-intent arguments are the most often used—and most of-
ten criticized—source of moderate originalist argument in the U.S
(“original intent”), although references to the intent of the U.S. Con-
stitution’s Framers were widely used by the Supreme Court well be-
fore the age of originalism. In 1819, in McCulloch v Maryland® Chief
Justice Marshall discussed the powers of the federal government to
establish a national bank,*” and the scope of the Constitution’s Neces-
sary and Proper Clause with explicit references to the intent of the
Framers,” in both instances rejecting narrow (strict textualist) read-
ings of constitutional provisions in favor of readings favored by the
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Framers. Subsequently, in one of the most regrettable decisions of the
U.S. Supreme Court, in Dred Scott v Sanford (1857),” Chief Justice
Taney concluded from “legislation and histories of the times, and the
language used in the Declaration of Independence”, that at the time
the U.S. Constitution was framed and adopted, public opinion fa-
vored slavery, therefore a fugitive slave cannot become a citizen upon
his return from the North to the South “within the meaning of the

Constitution.”™

These references, although they long precede the
coming of originalism, do nonetheless provide clear examples of the
basic types of framers’-intent arguments. Modern originalist argument
might be richer i, if not overwhelmed by, references to authorities of
all sorts, yet the basic logic of the arguments has altered little since the
early days. In exploring the force of framers’-intent arguments in con-
temporary constitutional argument, Eskridge argues that the reason
for the high authoritative value of references to the Federalist papers
is that they “carry with them the authority of the original partici-
pants.””"

Reasoning derived from framers’ intent can be questioned at vari-
ous levels of specificity, for various reasons. Discussing challenges in
detail would derail the present analysis. At the core of the criticism of
originalism 1s the premise that the discretion mvolved in selecting
sources relevant for identifying framers’ intent, and the interpretation
thereof, makes originalism a highly subjective and value-laden en-
deavor, a practice that yields unpredictable outcomes in constitutional
construction.” As Eskridge put it, “[o]ne problem with original-
meaning jurisprudence is its indeterminacy; an indeterminate method-
ology does not constrain the interpreter. The historical mise en scene
... 1s very hard for historians to reconstruct in all its complexity. It is
even harder for Supreme Court justices, who are, at best, amateur his-
torians.”” TenBroek noted well before the rise of originalism that
“[i]f any intent is to be sought ... then certainly it should not be that
of the proposing draftsman [sic] but that of those whose sanction
gave the instrument operative force.”’* This observation has lost little
of its validity. The difficulty in drawing lines regarding framers’-intent
argument 1s best illustrated by the following anecdote. In the course
of an oral hearing Justice Scalia (an originalist himself) asked the so-
licitor general whether, by his reference to original intent, he meant to
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bind the Court to the understanding of the people in the days of the
founding, or whether he was referring to a possible understanding of
an identifiable set of actors—a distinction which might not be possi-
ble to draw.” Such concerns are amplified in cases where framers’
mtent 1s to be ascertained about abstract concepts such as sovereignty
and sovereign immunity.”® Still, while in U.S. jurisprudence framers’
mntent has a very high authority, the drafters’ voices are not necessarily
regarded as compelling commandments 1n all courts.

In Canada it was maintained for a long time that the founders were
practical men and their reasons were limited to the problems of the
moment but not beyond, a view which has been not challenged until
relatively recently.”” Lately, Canadian courts have been considering
Confederation history and the drafting history of the Charter (includ-
mg earlier drafts of the text), but not without considerable reluc-
tance.” In the BC Motor Vebicle reference the Canadian Supreme Court
per Justice Lamer openly departed from the interpretation of the
Charter’s section 7 that was suggested by the Charter’s drafting his-
tory. In the case, Justice Lamer stressed that the “inherent unreliability
of ... statements and speeches 1s not altered by the mere fact that they
pertain to the Charter rather than a statute.””

Canadian justices are not unique for their limited reliance on draft-
ers’ intent as a compelling source of constitutional interpretation. The
German Constitutional Court refers to drafters’ intent to confirm
findings that were established already on other grounds, thus in Ger-
many “Framers’ intent is not an independent source of authority.””
One rare instance where the German Constitutional Court went un-
characteristically far in consulting the Basic Law’s drafting history was
the E/fes case. In this case, the justices matched the originally pro-
posed draft of Article 2(1) of the Basic Law with the words later
adopted. Article 2(1) of the Basic Law, as adopted, provides that
“Everyone shall have the right to the free development of his person-
ality insofar as he does not violate the rights of others or offend
against the constitutional order or the moral code.” The proposed
text of Article 2(1) opened “Every person 1s free to do or not to do
what he wishes” and concluded with a reference to the constitutional
order. Consulting the original proposal—irrespective of the lack of
any specific reference in the final wording of Article 2(1) in this re-
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spect—the Constitutional Court found that Article 2(1) was meant to
protect not only the “core sphere of personality” but also a “general
freedom of action” (Handlungsfreibeir).*' In the case, when reconstruct-
ing the drafters’ intent the justices remarked that the original proposal
was dropped out of linguistic rather than constitutional considera-
tions.

References to framers’ intent are not that popular in jurisdictions
living with constitutional review. Recently, in the same-sex marriage refer-
ence, a unanimous Canadian Supreme Court refused to be nailed by
framers’ intent on the construction of various constitutional provi-
sions concerning the distribution of federal and provincial jurisdic-
tion.”” Furthermore, the justices were not willing to accept that the
Constitution Act 1867 “effectively entrenches the common-law defi-
nition of ‘marriage’ as it stood in 1867.”% The Supreme Court empha-
sized that “[tlhe ‘frozen-concepts’ reasoning runs contrary to one of
the most fundamental principles of Canadian constitutional interpre-
tation: that our Constitution is a living tree which, by way of progres-
sive interpretation, accommodates and addresses the realities of mod-
ern life.”™

In Canada, India, or South Africa the principle of “purposive in-
terpretation” 1s one of the characteristic features of constitutional ju-
risprudence, and rights review in particular. A purposive approach
requires the Canadian Supreme Court to “ascertain the purpose of the
Charter guarantees”, meaning that Charter rights are to be understood
“in the light of the interests they were meant to protect.” As a
method 1n constitutional mterpretation, a purposive approach is often
associated with overt judicial activism,” as courts and justices sub-
scribing to a purposive reading tend to emphasize that rights provi-
sions are to be read in a “generous” manner and not in a legalistic
one, to provide the right’s claimant with the full benefit of constitu-
tional protection.* It is striking at first sight that courts contrast a
generous (purposive) interpretation of rights provisions with a legalis-
tic stance, a contrast already familiar from Australian jurisprudence
exposed in the Engineers’ case, quoted above. Thus it is clear that a
purposive approach calls for a departure from textualism or formal-
1sm, in the name of a self-proclaimed judicial agenda providing rights
provisions with full force. In the Australian context such a motivation
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would most probably amount to a search for “implications”, the very
motivation rejected in the Engineers’ case.

Justices seem to follow similar paths when they are looking out for
such implications or purposes. According to the by now classic for-
mulation put forth 1 the Canadian Supreme Court’s deciston in Big
M, purposive interpretation 1s to be carried out “by reference to the
character and the larger objects of the Charter itself, to the language
chosen to articulate the specific right or freedom, to the hztorical or-
gzns of the concepts enshrined, and, where applicable, to the meaning and
the purpose of the other specific rights and freedoms with which it 1is
associated within the text of the Charter.””’ Following similar lines in
Makwanyane, South Africa’s Justice Chaskalson said that “section 11(2)
of the Constitution must not be construed in isolation but in its con-
text, which includes the history and background to the adoption of
the Constitution, other provisions of the Constitution itself and, in
particular, the provisions of Chapter Three of which it is part.”88

When a court follows a purposive approach in rights cases, it en-
gages 1n defining the scope of the constitution’s rights provisions by
clearly departing from a narrow, textualist (literal or formalistic) ac-
count of rights provisions, and reaches for extra-textual aids of con-
struction. Among these external aids the justices consult the broader
setting of a constitutional provision within the constitution, and clues
from the time of rights provisions’ adoption, typically regarding the
types of claims a constitutional provision was meant to address—
whether identified from the records of constitution making or from
the overall historical setting of the drafting (fears of the Founding Fa-
thers). Indeed, alongside structural arguments (typically, the place of
the rights provision interpreted in the constitution’s rights chapter, or
among other constitutional provisions), references to the historical
record, whether 1n the form of the origin of concepts or events sur-
rounding the constitutional drafting, seem to have a central role for
purposive interpretation. This suggests that among the extra-textual
aids of constitutional interpretation, historical narratives tend to retain
a special place.

It 1s all the more interesting that i the case of purposive mterpre-
tation, historical narratives are invoked under the pretext of juridical
(legal) argument, and not as extra-legal reasons. While evidence from
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constitutional drafting history might appear as standard, classic
sources of statutory interpretation, when resorting to a purposive ap-
proach in constitutional cases the Canadian and South African courts
seem to invoke such evidence not in a highly technical sense, but in a
more comprehensive manner. It 1s difficult to read judicial references
to the “historical origin of concepts enshrined” in the Canadian Char-
ter, or the “history and background” of the making of the South Afri-
can Constitution, as references restricted to the letter of the legislative
record. Rather, it seems the justices are ready to seek guidance on the
basis of historical narratives as to the broader implications of the
adoption of a specific rights provision. This comprehensive inquiry
mto the past might escape the observer’s attention as it is made part
of a juridical (legal) argument labeled as “purposive interpretation” or
a “purposive approach”, internalizing (if not concealing) judicial will-
mgness and readiness to consult the past for guidance in constitu-
tional interpretation.

Juridical arguments may also contain principles of legal reasoning
mn an even more abstract manner. Such abstract rules of legal interpre-
tation are also known as canons of interpretation or canons of con-
struction.” The idea that courts of law rely on self-developed princi-
ples of construction was presented forcefully by Karl Llewellyn. In his
comprehensive work Llewellyn collected 28 canons, or, more pre-
cisely, 14 pairs of canons. He showed that each canon of construction
may be refuted by invoking its opponent, an equally strong counter-
part. See, for instance, pair number 20: “Expression of one thing excludes
another” and “T'he language may fairly comprebend many different cases where
some only are expressly mentioned by way of example.”” These canons are
formal or procedural rules of construction in constitutional or legal
reasoning, that is, canons of interpretation are general rules for the
use of language (H.L.A. Hart).”" Such canons are well known in civil-
law systems as well. A much broader understanding refers to canons
of construction as means of legal and constitutional literacy: they
show the importance of canons i shaping constitutional arguments
by influencing the community of constitutional interpreters.

In recent years, a number of so-called substantive canons have
been discovered in the opinions of the U.S. Supreme Court.”
Eskridge and Frickey suggested that these substantive canons embody
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sheer value choices made by the Supreme Court and are then masked
as technical devices fostering interpretation. Although canons of in-
terpretation can eliminate some of the uncertainties which result from
the application of general legal rules in specific cases, canons still can-
not provide for their own interpretation.” While bearing in mind all
the above-mentioned disadvantages, one of the many virtues of can-
ons of interpretation is that they have the capacity to minimize sharp
changes and foster continuity.”

Note that the dilemma posed by the above pair of canons can, in
principle, be resolved with reference to the legislative record, or legis-
lative history. This observation suggests, on the one hand, that a cer-
tain type of juridical argument can evolve or supplement other kinds
of juridical arguments with relative ease. The main difference in this
respect is that, on the face of it, canons of construction appear more
abstract, thus less suspicious of veiling an unprincipled political
agenda, than a direct call for an inquiry into legislative records. At the
same time, this finding also suggests that even such abstract and
seemingly technical means of legal and constitutional argument as
canons of construction may mask the premises of an inquiry into a
potentially highly politicized segment of the past.

The above inventory of juridical arguments encountered in consti-
tutional cases 1s far from exhaustive. Arguments from comparative
constitutional law or references to commentaries and eminent schol-
arly accounts have not even been mentioned, although they are often
invoked in both civil-law and common-law legal systems. Nonethe-
less, the examples mentioned provide an illustration of arguments in
context which are generally perceived as juridical arguments. The
above overview of juridical (legal) arguments also reveals that many
arguments initially cast as juridical (legal) are heavy with references to
the past. In the case of juridical (legal) arguments, these historical nar-
ratives ate often not as prevalent, as the legal/docttinal features of
these narrative schemes often overshadow their historicity, at least for
msiders of the legal profession. Thus, despite their historicity, the ar-
guments analyzed above belong among juridical (legal) arguments, as
they are usually accepted as per se legitimate mstruments in legal and
constitutional reasoning.
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2.2.2. When legal arguments run out: room for extra-legal
arguments

Juridical arguments are not the only means of interpretation applied in
legal and, especially, 1n constitutional argument. Judicial review fora
often mnvoke external justifications that have a much looser connec-
tion with legal scholarship. Constitutional review fora derive such ex-
ternal justifications (arguments from context) from legal and constitu-
tional scholarship (juridical arguments), and from scientific and social-
science evidence. A “looser connection” does not mean that extra-
legal arguments are less authoritative when raised by constitutional
tribunals. On the contrary, such arguments are invoked precisely be-
cause they are considered to be appropriate and legitimate in support-
mg a (preferred) line of reasoning. The extra-legal quality of such ar-
guments from context means that their underlying justification (and
thus legitimacy) originates from outside legal theory or jurisprudence:
they rely on evidence that is largely extrinsic for legal analysis. Still,
such extra-legal arguments might be intelligible for an observer relying
on means of legal construction. Bobbitt argues that even extra-legal
arguments retain an “aura of facticity” and may be approached via
analogical reasoning.”

The connection between juridical arguments and extra-legal ar-
guments is complex and tainted with ambivalence. Arguments from
context may supply reasons pertaining to the narrower context of a
constitutional provision, be this the circumstances of drafting or the
sphere of operation of the words interpreted. In these cases it may
be mmpossible to distinguish juridical and extra-legal arguments.
Such a problem of delineation is clearly present in originalist reason-
g and also in references to legislative history. Many of the difficul-
ties of originalism were explored in the previous section, yet further
concerns arise when looking into the mechanics of judicial inquiry
into legislative history. An inquiry into legislative history in the sense
explored here is not synonymous with framers’ intent. Courts in
constitutional cases are often venturing into exploring the circum-
stances of the making of the particular legislative measure the con-
stitutionality of which is being challenged before them. As I hope to
demonstrate in the following passages, such a venture 1s difficult to
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cast as legal or juridical argument in the sense discussed in the pre-
vious section.

The relationship of extra-legal arguments to juridical arguments
may be characterized along the following lines, depending on the na-
ture and mtensity of the relationship of juridical and extra-legal argu-
ments.

(1) In many cases extra-legal arguments are mvoked to support an
mterpretation which has already been outlined via juridical arguments:
these mstances reflect the search for authoritative guidance m estab-
lishing the meaning of a constitutional provision. For instance, ac-
cording to Posner “[wlhen a court reads the Eighth Amendment, it is
(or at least 1t should be) looking for authoritative guidance, and i1t
would get none if it felt free to give ‘cruel and unusual punishments’
any meaning that the words wrenched free of their historical context
might yield.””

(i) Extra-legal arguments are also used in cases where, using pre-
existing rules of legal reasoning, it is not possible to make a decision
or choice from among a number of equally possible (competing) al-
ternative interpretations. In such cases extra-legal arguments might
mask preferences of interpretation—sometimes even preferred out-
comes of judgment—which would be difficult or impossible to justify
solely via juridical arguments. Justice Holmes in dissent warned the
majority of the U.S. Supreme Court about this attitude m Lochner,
when he reminded that the “the Constitution does not subscribe to
any social or economic theory.””’

(1) There are some cases in which extra-legal arguments are used
completely to substitute otherwise possible juridical arguments,” or
they are used to establish a line of reasoning which contradicts the
outcome of a legal reasoning process, for mstance to overrule prece-
dent.

Among extra-legal arguments, courts are more and more often fac-
mg scientific evidence and social-science evidence of various sorts in
constitutional cases. Social-science evidence might be introduced as
an aid in the interpretation of facts, also incidentally affecting the con-
struction of constitutional arguments. The constitutional jurispru-
dence of the U.S. records the “Brandeis brief” and the “Baldus study”
among the most famous instances in which social-science evidence
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was introduced before the Supreme Court. The Brandeis brief was the
first major attempt to present arguments 1 a constitutional case on
the grounds of social-science evidence in Muller v Oregon,” a case in-
volving minimum-working-hours legislation protecting women. “Not
surprisingly, significant citations of social-science facts in judicial
opinions began with the 1916 appoimntment of Louts Brandeis to the
Supreme Court. Brandeis found an ally in Oliver Wendell Holmes,
Jr.'" Rustad and Koenig show that despite these eatly developments,
the real boom in social-science evidence in the Supreme Court com-
menced during the Warren years, via the medium of amicus briefs.""
The best-known example of the era is Brown v Board of Education 1,"” in
which Chief Justice Warren, in his famous footnote 11, relied on the
history of public education in the U.S. and social-science evidence to
overrule the longstanding principle of “separate but equal”, estab-
lished by the Supreme Court in 1896 in Plessy v Ferguson under the

Equal Protection Clause.'”

While the quantification of arguments
from discrimination cases in the context of education might be one of
the many consequences of Brown,'"* the Supreme Court has not been
all that welcoming in other contexts.

One mfamous instance in which the justices rejected social-science
evidence is McClesky v Kemp,'” a capital case from Georgia, alleging
system-wide discrimination in the administration of capital punish-
ment. The raw data for the Baldus study, collected from over 2,000
death cases in Georgila, indicated that “defendants charged with killing
white persons received the death penalty in 11 percent of the cases,
but defendants charged with killing blacks received the death penalty
in only 1 percent of the cases.”'" In McClesky, the Supreme Court’s
majority per Justice Powell accepted the validity of the Baldus study
but found it msufficient to support the petitioner’s discrimination
challenge or other constitutional claims, for “discretion 1s essential to
the criminal justice process, we would demand exceptionally clear
proof before we would infer that the discretion has been abused.”""”
It was suggested that when accepting the validity of the Baldus study
the Supreme Court intended to protect juries in capital cases."” How-
ever, it should be mentioned that, with the language used by Justice
Powell for sidelining the Baldus study he also raised the bar so high

that ever since it has been almost futile to introduce social-science
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evidence 1n death cases in an attempt to overturn individual convic-
tions."” This point also suggests, at least indirectly, that the Supreme
Court does not perceive itself as the right forum for entertaining sys-
tem-scale challenges against the administration of capital punishment
mn the U.S.

Note that, over the years, courts have expressed their reservations
about social-science evidence in constitutional cases in other jurisdic-
tions as well, especially when it does not provide straightforward
guidance. This attitude is prompted by practical, prudential, as well as
""" the Canadian Supreme
Court reviewed a statutory advertising ban which prohibited commer-

constitutional considerations. In Irwin Toy

cial advertising aimed at children below 13 years of age. The reason-
ableness of the age limit was a central issue for the litigation. Various
studies were introduced to the courts on the effects of advertising on
minors of various ages. The majority of the Court of Appeal below
reviewed this evidence and found that the age limit which fitted the
purposes of the statute was not 13, but 6 years.""' In the limitation
analysis (applying the so-called Oakes test under section 1 of the
Charter) seeking to establish whether the statute had a “pressing and
substantial objective”, the majority of the Supreme Court also ac-
cepted that the evidence submitted was the strongest with regard to
the younger age group. Nonetheless, the Supreme Court justices em-
phasized that the legislature was not restricted exclusively to protect-
g the most vulnerable group: instead, the threshold of legislative
action limiting constitutional rights is reasonableness under the Oakes
test. This standard 1s satisfied “if the legislature has made a reasonable
assessment as to where the line 1s most properly drawn, especially if
that assessment involves weighing conflicting scientific evidence and
allocating scarce resources on this basis, it is not for the court to sec-
ond guess. That would only be to substitute one estimate for an-
other.”'"

Thus, the justices of the Supreme Court were not willing to go as
far as the court below and render a decision altering the legislature’s
decision on the most substantive issue, that is, the age limit. This
stance 1s partly an expression of prudence, while in part it is clearly
motivated by respect for the political branches and separation of
powers considerations.
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Inconclusive scientific evidence might raise further constitutional
concerns. In the Ka/kar case the German Constitutional Court upheld
the constitutionality of a statutory delegation clause which referred to
“existing scientific knowledge and technology” as a condition in one
of the criteria for licensing nuclear reactors. According to the German
Constitutional Court, while the phrase is not precise it 1s permissible
as, due to lack of scientific knowledge, it 1s impossible to foresee the
effects and consequences of the implementation of nuclear technol-
ogy. “In this necessarily uncertain situation the legislature and the
government primarily have the political responsibility for making
what they consider pragmatic decisions within the confines of their
respective authority. Under these circumstances, it 1s not the function
of the courts to substitute their judgment for that of the political
branches when assessing the situation, because legal criteria for such
decisions do not exist.”'"”

As the above cases suggest, scientific and social-science evidence is
mtroduced before constitutional review fora in a wide range of con-
texts spanning from rights cases to the separation of powers issues.
Interestingly, courts in the above cases refused to look into the details
of scientific and social-science evidence: instead, they left the task of
handling scientific findings to the decision maker, usually the legisla-
tor. In such cases, the courts’ main concern was to make sure that the
legislature had properly familiarized itself with this, and both courts
made it apparent that drawing a line on the basis of inconclusive sci-
entific evidence is not an issue for judicial determination but a matter
of political responsibility. While this point was already touched upon
in the Canadian Irwin Toy case, when the justices refetred to the prob-
lem of the allocation of scatrce resources, the German Constitutional
Court in the Kalkar case expressed its concerns in even more precise
terms. In addition, both cases suggest that a reserved judicial stance
might neatly be justified by justiciability considerations—after all,
constitutions do not usually provide guidance in matters of science.

It 1s often suggested that a number of constitutional provisions are
so vague that it is impossible to interpret them without extra-legal aid.
The difficulties triggered by the open texture of constitutional provi-
sions such as the U.S. Constitution’s Due Process Clause come to
mind instantly. In addition, there are a number of issues which are not
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provided for in a constitution. Also, there are cases in which a review
forum might deliberately depart from its long-established jurispru-
dence. These problems might be difficult or impossible to resolve
without mvoking extra-legal arguments. Still, in cases where legal ar-
guments do not even hint at possible paths of normative guidance,
reliance on extra-legal arguments becomes questionable in a number
of regards. First of all, due to the overall indeterminacy of the norma-
tive background, 1t 1s impossible to foresee the outcome of such in-
terpretation, at least in a legal sense. This finding runs against the very
heart of any approach which is seeking constitutional construction in
a principled fashion, where abstract prerequisites would keep reason-
g at bay, without compelling particular outcomes upon the preexist-
ing preferences or prejudices of the interpreter (neutral principles).'
This does not mean that textual or juridical arguments cannot render
unexpected results. Extra-legal arguments, however, have the poten-
tial of trumping textual and juridical arguments even in cases where
there is a pre-set path of interpretation. And they do so without offer-
mg legally intelligible reasons.

The second problem originates from the characteristics of consti-
tutional review itself. Legislatures often rely on extra-legal justifica-
tions in the normal course of their operation. It 1s the task of consti-
tutional review fora to determine the extent to which such justifica-
tions are relevant 1 constitutional review. Extra-legal arguments do
not follow from the text of the constitution: they are not traceable
there. In constitutional adjudication, extra-legal arguments enhance
the capacity of constitutional review fora to readjust the powers of
government and the contours of imdividual rights. In this way a con-
stitutional tribunal may create rights or obligations which were not
foreseen for other branches of government. To the trained eyes of
U.S. lawyers, this reservation seems to revive the age-old debate be-
tween Justices Chase and Iredell in Calder v Bull'" In this case, Justice
Chase was confident to claim that the Court may invalidate valid legis-
lative acts with reference to “certain vital principles in our free Re-
publican governments, which will determine and over-rule an appar-
P16 Justice Tredell re-
sponded that the power to invalidate legislation on the grounds of

ent and flagrant abuse of legislative power.

natural law was not entrusted to the Supreme Court, reluctantly add-
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mng that “[w]e must be content to limit power where we can, and
where we cannot, consistently with its use, we must be content to re-
pose a salutary confidence.”'"” This is not to suggest that extra-legal
arguments undermine predictability (foreseeability) in constitutional
adjudication, nor that they result in activist judicial decisions per se,
while decisions based on textual or juridical arguments are more likely
to be deferential. Nonetheless, from this point it is easy to see that
extra-legal arguments, depending on how they are invoked by a con-
stitutional review forum, are capable of undermining the basic tenets
of constitutionalism.

2.3. Arguments from context: the trace of the past,
history, and traditions in constitutional cases

The reluctance of courts to evaluate inconclusive scientific evidence is
not to suggest, however, that constitutional review fora shy away
from all forms of extra-legal argument. There is one type of evidence
from context which constitutional review fora are comfortable to
gather, evaluate, and argue—that is, evidence from past events. Ar-
guments invoking the past are among the most often used instru-
ments in the reasoning of constitutional review fora. Sunstein ob-
served that history is a common denominator from which constitu-
tional argument may proceed.118 Although arguments invoked in con-
stitutional reasoning are not self-legitimating, the legitimacy of refer-
ences to history 1s hardly ever questioned. The reasons for the high
stature or esteem afforded to arguments invoking the past are mani-
fold. Gordon goes as far as submitting that “[e]very important politi-
cal or legal argument 1s an argument either changing, preserving, or
recovering something in the past, which in turn relies on a narrative
account of what has been changed and why.”m

Those who are focused on the nature of constitutional interpreta-
tion as textual interpretation would argue that constitutions as old
written documents cannot be interpreted without taking into account
the context in which they were authored, since constitution making—
as other human acts in politics—starts from a historically determined
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context.'” In a contractarian vein it is also plausible to tie the legiti-

macy of historical argument with the perception of the constitution as
a contract.” In an even more comprehensive fashion it is possible to
argue that law is a “sediment of history”, where law is the product of
the historically developing ethos.'” The historical school of jurispru-
dence (Savigny) could also offer strong inspiration.'” Note that for
Dworkin the historicity of the legal system is not vertical but horizon-
tal, a feature which contributes to the integrity of the law."* These
reasons seem to be rooted in the belief that the unavoidable continu-
ity of past, present, and future makes past experience relevant for the
present and future.'”

There 1s one gentre of historical reasoning in which courts of law
are true champions, and this is the field of legislative history. At the
outset, the legitimacy of references to legislative history seems to be
beyond doubt in legal reasoning, even in constitutional cases. Many
might even argue that legislative history is just another instance of
stricto sensu legal (juridical) argument. Legislative history i a natrow
sense 1s the record of legislative events, or the absence thereof, pre-
ceding the entry into force of the legal norm interpreted. Sometimes
an argument in legislative history may include references to the legis-
lative records of the act concerned, although most constitutional re-
view fora refuse to recount the votes that a bill received in the house.
In R. » Heywood the Canadian Supreme Court per Chief Justice Lamer
said that legislative history was not admissible as a proof of legislative
intent; at best, it can be used “for the more general purpose of show-
g the mischief Parliament was attempting to remedy with legisla-
tion.”'* Surprising as it may sound, the Canadian justices did not pet-
cetve legislative history as a record of events in parliament. Rather, as
this quote suggests, the legislative record—as hard evidence of legisla-
tive history in a broader sense—might become grounds for more
complex arguments about legislative powers when invoked in a more
comprehensive manner, in search of the underlying motivations driv-
mg the legislature to act in a particular manner.

Invoking legislative history might be of considerable practical sig-
nificance when a court uses it to discard certamn plausible interpreta-
tions of a provision which were previously rejected by the legisla-
ture.””” It is worth noting, however, that an originalist approach does
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not entail strict reliance on legislative history. As Justice Scalia warns,
courts’ reliance on legislative history in statutory cases provides lob-
bies with yet another opportunity to pursue an agenda that has already
been handled before the legislature.128 At a more abstract level, im-
mense reliance on legislative history may be attributed to the inher-
ently historical nature of legal and constitutional argument.”” Others
argue that legal interpretation as textual interpretation cannot perceive
a text without an author, even if that author is imaginary or ficti-

: 130
tious.

In practice, however, it 1s especially challenging to determine
the intent of an assembly of hundreds.”' Note also that arguments
that focus on the intent of the author when searching for the meaning
of a provision have an often overlooked effect—that is, by the intro-
duction of an imaginary author of the constitutional text, other argu-
ments from context are likely to be ignored.

The history of the norm under scrutiny might also become the
subject of a historical inquiry. In Roe » Wade the U.S. Supreme Court
reviewed the history of termination of pregnancy since ancient Greek
times and the Roman era. The Court looked not only into legislation
but also reviewed ancient medical practices."” The majority opinion
of the Canadian Supreme Court in R. » Zundel"> opens with sketching
the historical background of the challenged criminal-law prohibition
on the dissemination of false information. Then—Justice McLachlin
found that the regulation dated back to the thirteenth century, when
its 1nitial purpose was to protect the security of the state in times
when lies could trigger armed response on a mass scale, and he con-
cluded that “|a]lthough the offence of spreading false news was abol-
1shed 1 England in 1887, and does not survive in the United States, it
was enacted in Canada as part of the 1982 Criminal Code. The reason
for the offence’s retention is unknown.”"** Whether Justice MclLach-
lin’s reconstruction of the purpose of the rule is appropriate is of sec-
ondary importance here. The reasoning is worthy of attention because
the justices did not accept being bound by a rule simply because of
the fact that the rule was ancient.

Note also, that when a court is attempting to establish the motiva-
tions or considerations behind a particular measure, sometimes guid-
ance does not reside in the printed letters of the parliamentary record.
The legislature’s silence or inaction might be as informative as
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speeches delivered on the floor. In The Stee/ Seizure case the U.S. Su-
preme Court had to decide whether Congress’s silence following the
president’s order to seize the steel mills amounted to Congressional
approval or disapproval.'” Justice Black, writing for the majority, re-
lied on prior mstances when Congtress refused to adopt legislation to
a similar effect, while a dissenting Chief Justice Vinson recalled sev-
eral examples when Congtress remained silent after the announcement
of similar presidential measures. Similarly, in the Pentagon Papers case
the government argued that Congtess intended to authorize the
president to exercise the power contested in the case. In this case, Jus-
tice Th. Marshall of the U.S. Supreme Court showed that Congress
twice refused to enact the legislation which would authorize the
president.” The congressional record was used as evidence in an
even more indirect manner in Tennessee 1V alley Authority v Hill.”" In this
case, the U.S. Supreme Court had to decide whether the continuous
congtressional apportionment allotted for a dam constituted a waiver
of the bans enacted in a prior statute applicable to the dam. Whether
such arguments remain within the domain of juridical arguments de-
pends on the proportion of legal and other considerations. It is often
the case that, without exploring the broader setting of congressional
action or inaction, the legislative record reveals little; assessing the
broader context (whether directly or indirectly, as if a counterfactual)
often goes beyond reading the pages of Hansard or its equivalent.
Note that a similar problem persists in the originalist universe
with respect to drawing the line between its legal and extra legal
realms. The search for the intention of the drafters may reveal com-
peting but still likely results—that 1s, the authors of the same text
could have meant, in their contexts, any of the readings suggested by
the mterpreter. Thus it might not be possible to give a final determi-
nation of the intent of the drafters. A choice between competing
readings i1s a “decision to privilege one context of interpretation
above the other and to ascribe authority to one set of ‘original inten-
tions’ instead of another.”"® Gadamer takes this point even further,
suggesting that when the mnterpreter of the text has a preconception
of what a given text is supposed to mean, the result of the interpre-
tation 1s going to be biased in favor of the preferred reading, irre-
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spective of other competing readings.” This submission seems to
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validate Rakove’s finding about the utilization of originalist argu-
ments for partisan purposes.

From a legal perspective, such a choice 1s a matter of discretion: the
decision maker acts as she thinks best within a framework of standards
and principles. It 1s the discretionary character of the decision that
makes extra-legal arguments so interesting for a study of potential con-
straints on constitutional reasoning. Firstly, the standards and principles
on which the decision is based are outside the reach of legal scholar-
ship. These standards can be accepted or rejected, but even this deci-
sion i1s made on extra-legal grounds, as the standards themselves are
often not mtelligible for legal analysis. Theories of precedent and ana-
logical reasoning strongly rely on the discretion of the decision maker.
The discretionary choice is, however, made on the basis of principles or
standards which are considered to be “legal” or “juridical” [criteria of
relevance]."*’ This is what Fried means by “trained intuition.”"*" The
validity of historical sources, the truth or falsehood of a moral proposi-
tion, or the economic consequences of a given decision cannot be de-
termined solely on the basis of juridical arguments. Secondly, even if it
1s possible to conceptualize the standards guiding the decision in legal
terms, any decision made upon the application of these standards or
principles 1s the result of personal judgment.

Well beyond the relatively familiar fields of legislative history and
original intentions, justices comfortably venture mto writing real his-
tory. Courts often rely on past events as examples of good morals,'*
or recall the early days by way of illustration. This is what Justice Ste-
vens of the U.S. Supreme Court did in 44 Lignormart, Inc., when sub-
mitting that “[a]dvertising has been a part of our culture throughout
history. Even in colonial days the public relied on ‘commercial
speech’ for vital information about the market. Early papers displayed
advertisements for goods and services on their front pages, and town
criers called out prices in public squares. Indeed, commercial mes-
sages played such a central role in public life prior to the Founding
that Benjamin Franklin authored his eatly defense of a free press in
support of his decision to print, of all things, an advertisement for
voyages to Barbados.”'*

Similar attempts often display a longing for origins, for myths of
ancient virtues, and even nostalgia for an ancient way of life. Indeed,
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as LeGoff forcefully demonstrates, such rhetorical devices date back
* and are traceable in Lord Coke’s perception of
custom.'” Such references are often ahistoric, as their primary put-

. 14
to ancient Rome,

pose 1s to demonstrate the victory of the past ideal over time and in-
dividual events. In this way they fix the meaning of the term or norm,
disallowing changes over time.'* The common features of historical
exempla and analogical reasoning, means often applied in juridical
argument, are thus apparent.

It 1s not always easy to draw the line between originalist arguments
referring to framers’ intent, and more general historical narratives re-
ferring to the times of the framers. It 1s important to note, however,
that while a reference to framers’ imntent offers guidance when mnvok-
ing authorities from a particular segment of the past, references to
history and tradition are intended to assert the authority of specific
past trends or events. For this distinction to work, one would have to
be able to draw a line between the ideas of the framers and their his-
torical context.'”’ Such a critical reflection is crucial when evaluating
arguments from framers’ intent in the light of evidence from history
and traditions. Such a step was taken by Justice Scalia in his dissent in
Lee v Weisman."™ In this case, the U.S. Supreme Court had to decide
whether a prayer at a public school’s graduation ceremony violated
the Religion Clauses of the First Amendment. The majority of the
U.S. Supreme Court, per Justice Kennedy, emphasized that the
“Framers deemed religious establishment antithetical to the freedom
of all.”'" Justice Scalia in his dissent, however, argued that the major-
ity’s approach undermines “an even more longstanding American tra-
ditton of nonsectarian prayer to God at public celebrations gener-
ally.”15" Thus, critical reflection could prompt even an originalist to
abandon framers’ intent and accept different principles stemming
from tradition. It remains to be seen whether such examples are ca-
pable of strengthening the line suggested above, taking into consid-
eration that framers’ mtent cannot be discredited upon historical data,
as our comprehension of historical data would be based on our cur-
rent standards of morals, good and bad."

When considering references to the past i constitutional reason-
mg it is possible to argue that there is a difference between references
to the past as the facts of the case and as arguments supporting a pre-
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ferred interpretation. Such a position may be based on the premise
that, depending on the character of the submission (1.e. facts of a case
or historical arguments), different standards of persuasion may ap-
ply,152 although this distinction 1s not relevant in abstract review cases
and m preliminary review. Historical data are introduced by the liti-
gants in the form of factual submissions and are subject to the rules
of evidence. When introduced by the parties, arguments from history
are often presented in the form of expert evidence or in amicus briefs.

The impression of the objectivity of history comes closest to being
disturbed when experts disagree on particular points. In Rower v Eov-

153
ans,”

a case involving discrimination on the basis of sexual orienta-
tion, two eminent scholars, Martha Nussbaum and John Finnis, bit-
terly disagreed about the proper reading of some passages in Plato. As
Farber recalls: “[TThe two crossed swords over whether a particular
Greek phrase is best translated as ‘those who first ventured to do this’
or ‘those who were first guilty of such enormities’, with the difference
turning on the meaning of a single Greek word.”"™* In the end, the
experts’ dispute did not hold sway for the Supreme Court’s decision
in the case. As in other cases that Farber recounts, disagreements be-
tween expert witnesses are played out to appear as quarrels indulging
personalities, leaving the impression that representatives of another
profession are even vainer of their reputation than lawyers. One alter-
native, yet equally strong, reading 1s that historians, once in coutrt, find
it difficult to distinguish their scholarship from their politics. While
both readings are heavy with hasty generalizations, these accounts of
experts disagreeing are easily able to create an impression discrediting
the person(s) appearing before the bar, while leaving the objectivity of
the historical record unaffected.

As for factual submissions based upon the submission of the pat-
ties 1n a case, it 1s for the justices to identify the relevant facts of the
case along, and for the purposes of, their legal analysis. The distinc-
tion between history as the facts of the case and history as an argu-
ment is relevant only to a rather limited, negative extent. The distinc-
tion might play a role in cases where a test to be applied by constitu-
tional review fora or by ordinary courts calls for the examination of
historical data. As a rule, a high coutrt is restricted to the array of facts
as established by the trial court. If, in a case, a high court cannot de-
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cide upon the facts as established in the trial, the high court may re-

mand the case for retrial.">

Otherwise, the highest judicial forum runs
the risk of establishing its judgment on an incomplete or erroneous
factual background. Note, however, that justices themselves do not
always agree on the proper judicial attitude at appeal towards the fact-
related analysis performed by a trial court. To a large extent the atti-
tude of a supreme court towards the findings of the trial court de-
pends on the self-perception of the supreme court.”” The most fa-
mous instance of a high court requesting supplementary briefing on
history in the U.S. is probably Brown 1."*" Nonetheless, Chief Justice
Warren, writing for a unanimous Supreme Court, did not develop a
line of historical argument in the reasoning of the judgment.

References to the past used for constitutional or statutory interpre-
tation, on the other hand, may be introduced not only by the parties
but also the court. In Canada it has been suggested that it 1s appropzi-
ate for judges to take judicial notice of historical facts."”® The entry
mto force of the Charter of Rights and Freedoms icreased judicial
creativity in constitutional reasoning and also in the admissibility of
references to the past. Thus, independent of whether rules of evi-
dence apply to submissions made by the parties, contemporary consti-
tutional review fora are relatively free to mtroduce arguments from
history as they see fit.

In practice, the outcome of the above processes is reflected in
judgments heavy with historical narratives, as selected and presented
by the court itself. Factual submissions made by the parties under
strict rules of evidence, and historical references mtroduced by the
court, most often become indistinguishable 1 the judgment; more
precisely, the difference is distinguishable to the extent that the court
presents references to history mn a manner which makes the difference
apparent. For mstance, the Canadian Supreme Court’s judgment in
Delgamunkw is a weighty account of aboriginal history."” The case was
a monumental attempt to establish aboriginal title in British Colum-
bia—monumental because of the previously unseen volume of his-
torical evidence, including aboriginal oral history, presented n trial.'"
In his comment Justice Lambert, who tried the case on appeal in the
British Columbia Court of Appeal, remarked that the Canadian Su-
preme Court’s judgment is based on submissions other than the ones
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submitted by the counsel at the trial, including as yet unpublished
academic writing and the Supreme Court’s own independent re-
search.'” To an outside observer the sources mentioned by Justice
Lambert are impossible to distinguish in the Supreme Court’s judg-
ment. Thus references to the past as facts and as arguments are intro-
duced under different standards of admissibility. Nonetheless, courts
usually do not distinguish these submissions in their argument; his-
torical evidence, once admitted or introduced under different stan-
dards of scrutiny, and other references to history are argued in similar
narrative structures. Therefore, judicial consideration of historical data
among the facts of the case, as opposed to references to past argu-
ment in support of a legal position, will be treated i1dentically for the
purposes of the present analysis.

Following from the above, the observer has the impression that in
constitutional cases historical examples are used to examine the story
behind the drafting of a constitution, or of a provision thereof. Refer-
ences to history are made to explain the motivations and fears of the
drafters, or a compromise that the constitutional provision was meant
to record. Constitutional review fora also often consult history in or-
der to learn about the evolution of the segment of reality that the
claim before them seeks to represent. In certain cases resort to such
inquiry into past events takes place without any special justification—
or, more precisely, as if learning the history of a constitutional provi-
sion or a claim was per se relevant to deciding the issue. In other
cases the inquiry into the past is performed in the course of the appli-
cation of a judicially crafted test or set of criteria. Whether originally
mvoked by the court in the form of a juridical argument, or just as an
illustration or lesson from the past, these accounts of history retold by
constitutional review fora amount to historical narratives. On the face
of it, the function of historical narratives in constitutional cases is to
resolve the indeterminacy characterizing cases submitted for constitu-
tional review.
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2.4. Conclusion: variety and recurring traits
in constitutional argument

Ever since the countermajoritarian difficulty met sufficient responses,
one of the most inviting challenges left for a theory of constitutional
adjudication 1s the phenomenon of indeterminacy posed by the con-
stitution’s open texture. Paradoxically, although in constitutional ad-
judication the limits of textualism are readily apparent, the text of the
constitution preserves an important role i constitutional jurispru-
dence in legitimizing the courts’ reasoning in reaching its decisions. At
the same time, although constitutional review fora battle with open-
ended constitutional provisions on a daily basis, they rely on relatively
few types of arguments in their jurisprudence. Arguments derived
from the constitutional text do not meet the demands of deciding
constitutional cases. In constitutional adjudication arguments from
beyond the text far outnumber textualist arguments. In deciding a
constitutional case, context itself is multilayered. In a sphere domi-
nated by lawyers, arguments from legal scholarship or juridical argu-
ments are inevitably a strong component of context. The above analy-
sis has revealed that juridical arguments often have a backward-
looking component. Beyond juridical arguments, constitutional review
fora tend to rely on extra-legal arguments, among which references to
the past, history, and traditions have acquired a certain preeminence:
courts tend to rely on accounts of the past, history, and traditions
with great confidence in radically different settings.

Accounts of the past lurk in all corners, whether behind the cloak
of juridical arguments, or masquerading as well-exposed narrative ac-
counts of past events. The intensity of this claim varies with framers’-
intent arguments, various tests calling for an inquiry into past injus-
tice, or more general accounts of past deeds. Yet it 1s clear that his-
torical narratives retain unusually high esteem in constitutional adjudi-
cation and rarely trigger profound challenges directed at their very
appropriateness (legitimacy), as 1s the case with value arguments in
constitutional cases. This phenomenon is startling to say the least,
since constitutional provisions are typically silent about the relevance
of history for their application or interpretation. At the same time,
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however, in constitutional cases the relevance and authoritativeness of
historical narratives are almost always taken for granted and thus
rarely meet serious reservations among lawyers. This makes historical
narratives an excellent subject for an mnquiry into the role of historical
narratives in taming indeterminacy in constitutional adjudication. The
following chapters will analyze instances in which courts have in-
voked historical narratives, the primary question being whether his-
torical narratives do deliver on this promise of curbing indeterminacy,
and, if not, what makes them so appealing, if not compelling, in con-
stitutional adjudication. To start this inquiry, Chapter Three will ana-
lyze the relationship of the constitutional text and historical narratives
from a different perspective: the focus of the analysis 1s on what it 1s
in the constitutional text that invites historical narratives and to what
extent the text of the constitution, if at all, guides courts’ inquiry into
the past.
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CHAPTER THREE

The Constitutional Text in the Light of
History

As demonstrated in Chapter Two, although often the constitutional
text itself offers no readily available solutions to particular problems,
the quest for legitimacy in constitutional adjudication finds refuge in
the constitutional text. Theories of constitutional interpretation resort
to the text of a constitutional provision as a yardstick to evaluate or
establish the appropriateness of a given construction of the constitu-
tion in a specific case. The constitutional text 1s believed to fulfill this
legitimizing function, despite constitutionalists’ awareness of the open
texture of constitutional provisions, the ghost of indeterminacy, and
the admittedly extra-textual (contextual) characteristics of the over-
whelming majority of arguments deployed in constitutional cases. In
this subculture, a constitutional argument or interpretation passes
muster as long as 1t can be demonstrated that it 1s supported by the
text of the constitution. Disagreement centers on additional methods
and reasons for justification. Positions range from the need to stick to
the “original meaning” of the text to the search for a reading that ex-
poses the constitutional text in its best light. While these positions on
finding a proper theory of constitutional interpretation are based on
radically different premises, they concern the very characteristics of
the constitutional text, the tasks of the court performing constitu-
tional review and the role of the justices sitting on that court, and the
place of the court in the universe of political affairs. Nonetheless, the
discourse on legitimacy in often clashing theories of constitutional
mnterpretation is easily and elegantly rescued by pointing to the text of
the constitution.
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Among arguments aiding constitutional construction, historical
narratives have acquired unrivalled prominence in constitutional ad-
judication. In addition to the often hidden historicity of juridical (legal
arguments), constitutional review fora hesitate little to draw lessons
from the past and to rely on the time-honored practices and traditions
of the polity. Examples from the past are all the more prevalent in
constitutional cases in which the constitutional review forum cannot
rely on the very words of the constitution, either because of the text’s
open texture or because of the absence of any guidance. In such
cases, courts are more than tempted to look into lessons from the
past. Thus, historical narratives infiltrate constitutional reasoning on
many levels, in intended and unintended ways, while the presence and
workings of historical narratives often elude critical analysis. Common
sense directs that when courts resort to historical narratives they sig-
nificantly depart from the constitutional text, and might even leave
the domain of prima facie constitutional and legal argument as such.
Courts consult the past for guidance, to provide backing for a particu-
lar mterpretation of the constitutional text, and in order to reduce in-
determinacy or to chase it away in a familiar and reassuring manner.
Such attempts are part of courts’ quest to eliminate indeterminacy in
constitutional interpretation. It seems, indeed, that the pedigree of
historical narratives rests primarily of this premise. Therefore the in-
quiry into the workings of historical narratives shall continue with an
exploration of how historical narratives are called to aid in construct-
ing the constitutional text, or—in cases where textual guidance is
lacking—to substitute the constitutional text.

In order to examine whether historical narratives are capable of
reducing indeterminacy in constitutional cases the first part of the
chapter takes a close look at constitutional provisions themselves, in
order to ascertain whether it 1s the language of the constitutional pro-
visions that triggers an inquiry into the past. The intensity of the rela-
tionship of the constitutional text and historical narratives 1n constitu-
tional adjudication may be pictured along a continuum. The contin-
uum stretches from references to history invited by the constitutional
text all the way towards history substituting the constitutional text. In
between these two poles the relationship between the constitutional
text and historical narratives 1s symbiotic: historical reasoning sup-
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plements the constitutional text. Between these two poles constitu-
tional review fora rely on historical narratives as a supplement to the
text of the constitution: historical analysis is applied as an interpretive
aid in a contextual analysis when it is called for in a test established by
the court, or when references to the past give rise to deviations from
an otherwise applicable rule (exception). This chapter will look into
the three rather different constitutional scenarios stretched along this
continuum in order to sketch the initial phases of the relationship be-
tween historical narratives and the constitutional text in constitutional
adjudication.

3.1. Constitutions on their pasts; courts on the past of
their constitutions

Some constitutions are ready to reveal the story behind their own
making, while other constitutional charters contain traces of their
own making in less obvious ways. Among the founding deeds expos-
ing the circumstances of their own making the English Bill of Rights
of 1689 and the U.S. Declaration of Independence of 1776 are
probably the most famous documents of constitutional significance.
When pointing to the reasons for the colonies’ breaking away from
the Crown, the Declaration exclaims that the “History of the present
King of Great-Britain 1s a History of repeated Injuries and Usurpa-
tions.” Indeed, in recounting the instances of gross mischief commit-
ted by the Crown the Declaration of Independence was not that
unique among the remonstrances and petitions protesting against
London’s rule.'

As if following a well-trodden path, many contemporary constitu-
tions refer to past events in their opening sections. The preamble of
the Constitution of the Republic of Ireland reminds of past ordeals in
general terms (the “heroic and unremitting struggle to regain the
rightful independence of our Nation”)?, while the constitutions of
Algeria,3 Cambodia,* China (1991)5, Croatia (1990)6 or Macedonia
(1992)" recount past days of glory and trial in detail. Revolutions and
freedom movements, recent and distant, are frequently mentioned in
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the preambles of the constitutions of Indonesia,’ Iran,” and Liberia"".

The constitutions of Belarus,' the Czech Repub]ic,12 and Lithuania,”
and Latvia’s Declaration on the Renewal of Independence' illustrate
how newly independent countries tend to mention previous periods
of independence and flourishing—as if to demonstrate the worthiness
of a polity for an independent future. Some constitutions go further
than recounting their glorious or vicious past and connect traditions
and past events with the future. Some documents, like the Argentine'
and the Georgian'® constitutions, simply mention posterity, while oth-
ers offer more detailed accounts of the past and suggest that the past
may be controlling the future of the nation. As in the preamble of the
1997 Polish constitution: “Beholden to our ancestors for their labots,
their struggle for independence achieved at great sacrifice, for our cul-
ture rooted in the Christian heritage of the Nation and in universal
human values; |...] Obliged to bequeath to future generations all that
1s valuable from our over one thousand years’ heritage; [...] Mindful
of the bitter experiences of the times when fundamental freedoms
and human rights were violated in our Homeland.”"’

The words of the 1997 Polish preamble echo the language of the
U.S. Declaration of Independence of 1776, thus an allusion might be
m place. Interestingly, though, the main drafter of the Declaration of
Independence, Thomas Jefferson himself, was not so concerned
about the past of constitutions but their future; he believed that a
“generation may bind itself as long as its majority continues 1in life; ...
and may change their laws and institutions to suit themselves. Noth-
mg then 1s unchangeable but the inherent and unalienable rights of
man.”" This idea is also echoed in Article 28 of the Declaration of
Rights of Man and Citizen of the 1793 French Constitution, holding
that “People always have the right to review, reform, and amend their
constitution. With its laws a generation cannot bind a future genera-
tion.”"” Such adjustments, when carried out by the constitution mak-
ers of the day—and the history of French constitutionalism has more
than a dozen blueprints of this sort—are heavy with measures taken
in reaction to past experiences and reflected in the rules on the struc-
ture and procedures of governrnent.Z':l

Although numerous constitutions contain references to the past
and future in general terms, with a few outstanding exceptions such as
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in the AZAPO case® in South Africa discussed below, constitutions’
references to the past typically remain unnoticed in constitutional ad-
judication. The general indifference of constitutional review fora
might be attributable to the language of these opening declarations: a
historical exposition referring to the past 1s unlikely to bear any nor-
mative character, even if contained in the preamble of a constitution.
This intuition might be tested in the light of the French Constitu-
tional Council’s reliance on the preamble of the 1958 Constitution.
The preamble of the 1958 Constitution “solemnly reaffirms” in
express terms the 1789 Declaration of the Rights of Man and Citizen
and the preamble of the 1946 French Constitution. The drafters of
the 1958 French Constitution did not intend these references to be
applied in practice, nor did they mean the Constitutional Council to
become an adamant defender of constitutional rights. Also, the lan-
guage of the 1958 French Constitution grants little grounds for the
defenders of constitutional rights as—rather uncharacteristically for a
post—World War II constitution—the 1958 French Constitution it-
self does not contain an extensive bill of rights. Nonetheless, by 2000
Stone Sweet considered it appropriate to find that the “French bill of
rights” 1s entirely a product of case law developed under the aegis of
the preamble of the 1958 Constitution.” In its jurisprudence the Con-
stitutional Council relied on the invocation of “fundamental princi-
ples recognized by the laws of the republic” and other similar phrases,
mfusing these sweeping passages with some flavor of French consti-
tutional history, thus invoking a sense of constitutional continuity.
This continuity narrative then became essential for the normativeness
of principles thus derived from the open-ended language of the pre-
amble. This technique is especially interesting because the textual
ground for the continuity narrative in the preamble 1s not that heavy
with references to past glory and mjustices, as was the case with con-
stitutions reciting the ballad of the shared experiences of the poli‘cy.23
While certain constitutions make clear declarations about their
past, or about their drafters’ perception of past events, most constitu-
tional provisions (especially the ones following the preamble) are si-
lent about their past. Nonetheless, a watchful observer or a court
might trace hidden past deals and tensions, fears and promises woven
mto the words of the deeds of government. Some provisions of the
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German Basic Law deal directly with past wrongs, such as Article 139
exempting de-Nazification laws from constitutional review. The con-
structive vote of no-confidence 1s a more subtle reference to past
abuse. Article 67 of the Basic Law allows the lower house of the
German legislature (Bundestag) to bring down the cabinet only in the
event that the Bundestag is able to elect a new chancellor (Article 67).
The solution was introduced to stabilize the government and to pre-
vent frequent ministerial crises. These perils were not theoretical pos-
sibilittes only but the very experience that had plagued the Weimar
Republic and contributed to Hitler’s gaining political space.

In provisions which go by almost unnoticed, the 1958 French
Constitution also preserves traits of French constitutionalism that
date back to the days of the French Revolution. The 1958 French
Constitution resetves national sovereignty for the people (Article 3).
This constitutional provision can be traced back to the 1789 Declara-
tion of the Rights of Man and Citizen, which emphatically declares
that the “source of all sovereignty is essentially i the nation; no body,
no mdividual can exercise authority that does not proceed from it in
plain terms” (Article 3).** This rule is further refined in the 1791
French Constitution, which announces that sovereignty belongs to
the nation, and that it 1s indivisible, inalienable, and imprescriptible
(Title III, Article 1). Transferring sovereignty from the king to the
nation was a grand idea, attributable to Abbé de Sieyes in his pam-
phlet “What is the Third Estater” (Qu'est-ce que le tiers-étar?, 1789). It
was announced in the 1789 Declaration and was supplemented by
rules of practical operation mn the 1791 Constitution. French constitu-
tionalism has borne the consequences of this maneuver ever since.”
Indeed, West does not exaggerate when submitting squarely that even
today’s Fifth Republic “is regarded as being legitimate because it is
founded on, and acts for and in the name of, the nation. The nation
thus provides a strong ideological basis for the state.”*

While the 1791 Constitution remained 1n force for only a year, the
1789 Declaration was preserved in the 1958 French Constitution. It 1s
largely due to this factor that the basic concepts of French constitu-
tionalism are to be understood in the light of history and traditions
referring back to the French Revolution. The French Constitutional
Council did rely on this concept in its decision in 1962 concerning the
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constitutionality of a constitutional amendment that was passed in a
referendum, making the president of the republic directly elected.
President de Gaulle’s referendum initiative was an open violation of
the 1958 French Constitution’s amendment provisions: referenda in
this manner were never envisioned by the drafters of the 1958 French
Constitution as a means of constitutional amendment.”” Nonetheless,
the Constitutional Council refused to invalidate the result of the ref-
erendum, in which 62.5 percent voted in favor. The Council rejected
the application for want of jurisdiction, holding that “[...] 1t follows
from the spirit of the Constitution, which made the [Constitutional
Council] a body regulating the activity of public authorities, that the
laws to which the Constitution intended to refer in Article 61 are only
those /ois [acts] passed by Parliament, and not those which, adopted
by the people after a referendum, constitute a direct expression of
national sovereignty.”28

The decision is often referred to as the “suicide of the Constitu-
tional Council” and resulted in the marginalization of the Council for
almost a decade. Nonetheless, the president of the Constitutional
Council said that it would not have been acceptable to contradict the
constitution’s authot on its rneaming.29 While the implications of such
a finding are readily apparent, this position is almost unintelligible
without a grasp of “the spirit of the Constitution” and the concept of
national sovereignty in the history of French constitutionalism.

In certain cases courts do resort to explaining the history behind a
constitutional provision with the aim of situating the claim within the
context of the constitution, where layers of prior practices, fears, and
understandings are considered to amount to context. After identifying
the claim in Everson—a challenge based on the Establishment Clause—
—Justice Black of the U.S. Supreme Court started discussing the “re-
flection of the words of the First Amendment in the minds of eatly
Americans’’ without much consideration as to the necessity or ap-
propriateness of such an examination of the past of the First
Amendment.” In other cases judicial review fora examine the relevant
past with the express aim of establishing whether past practices sup-
port the claim of the petitioners within the constitution’s context. In
cases concerning religious/minotity education under section 93 of the
Constitution Act, 1867, the Canadian Supreme Court always examines
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the division of control over section 93 schools at the time the respec-
tive province entered the confederation.” Referring to the special
status of section 93 schools, Justice Tacobucci submitted that “[t]his
state of affairs 1s the product of history, stemming from what this
Court has referred to as ‘a solemn pact resulting from the bargaining
which made Confederation possible’.”33 Note that, even when the
Canadian Supreme Court inquires into history, that is, the state of af-
fairs at the time of the entry into force of section 93, it is for the Su-
preme Court to determine the weight of that evidence for the pur-
poses of deciding a case.

Constitutional review fora invoke arguments referring to the past,
history, and traditions (historical narratives) against radically different
constitutional (textual) backgrounds. Interestingly, although the lan-
guage of constitutional provisions in the majority of the above cases
did not contain any explicit references to the past, history, or tradi-
tion, the phrases were construed as references to longstanding consti-
tutional principles or rules by the constitutional review fora them-
selves. This invites an exploration of the relationship of the words of
the constitution (i.e., the constitutional text in a narrow sense) and the
courts’ reliance on historical narratives in constitutional adjudication.
Such an analysis might commence with a preliminary examination of
the correlation, if any exists, between the intensity of the references to
the past in the constitutional text and the readiness of constitutional
review fora to rely on such historical expositions.

3.2. One pole: the constitutional text calling for
an inquiry into history

In constitutional adjudication, prima facie easy cases are those in
which the written words of the constitution provide express guidance
for the resolution of an issue. In very special cases the constitutional
text might even contain express requirements regarding the better
understanding, interpretation, and application of its provisions. Sec-
tion 39 of the South African final Constitution provides express in-
structions on the aids and aims of constitutional and statutory inter-
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pretation. While such a provision 1s almost exceptional, constitutional
provisions are believed to contain less explicit hints regarding their
proper reading. To begin with, this chapter explores the jurisprudence
of constitutional review fora vis-a-vis historical narratives in cases
where, according to the courts, the text of the constitution expressly
calls for an inquiry into the past. For such an analysis, two convenient
starting points are offered, one from South African transitional justice
jurisprudence and the other from Canadian jurisprudence on indige-
nous peoples’ rights. These contexts of mquiry might seem remote
and unrelated at first. However, the present analysis will focus not on
the substantive components of jurisprudence developed by the re-
spective courts, but on the techniques of reasoning applied by the jus-
tices when interpreting various constitutional provisions calling for an
mquiry into history. The careful comparative analysis will concentrate
on the extent to which the justices felt compelled by the constitu-
tional text to inquire into the past and on the reasons (if any) revealed
by the justices in prompting such an analysis.

3.2.1. Detailed constitutional guidance for an inquiry into
the past: the application of the South African interim
Constitution’s epilogue

Among modern constitutions one of the most detailed accounts of
past wrongs and the present fears generated by them is contained in
the epilogue (or postamble) of the South African interim Constitution
of 1991, which bears the title “National Unity and Reconciliation.”
Opening with the image of a “historic bridge” between the unjust
past and the promise of a democratic future built on respect for hu-
man rights, the epilogue mandates amnesty legislation as a means to
achieve reconciliation. This unusually lengthy segment of the consti-
tution, written in elevated tones, was inserted into the interim Consti-
tution at the very last stage, after the drafting work in Kempton Park
was already over. The original draft had no provisions on amnesty—
indeed, amnesty was an issue for closed-door negotiations.” This
might be a reason why general provisions on the need to come to
terms with past injustice are not contained in the preamble of the in-
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terim Constitution, but were subsequently included in the preamble
of the final Constitution 1n 1996. The epilogue of the interim Consti-
tution served as the constitutional basis for establishing a mechanism
for bringing about truth and reconciliation i post-apartheid South
Africa,” and for the constitutional review thereof in the AZAPO
case.

In AZAPO, families of some of apartheid’s best-known victims
stood as petitioners, challenging numerous provisions of the Promo-
tion of National Unity and Reconciliation Act of 1995 concerning
amnesty.”” The Act granted amnesty for acts committed with a “po-
litical objective” during the apartheid regime, in exchange for full dis-
closure of all relevant facts pertaining to the offense.”” The amnesty
procedure was to be administered by the Committee on Amnesty,
one of the three committees of the Truth and Reconciliation Com-
mission (TRC). The Committee on Amnesty was not a court of law
but an independent tribunal composed of five members, and chaired
by a judge.” In Kader Asmal’s words, the “objective of this Act was
to deepen our country’s factual and interpretative grasp of its terrible
past, going back to 1960.”% Acting upon the petition in AZAPO, the
South African Constitutional Court was in the position to decide
about the constitutionality of legal measures designed to cope with a
shameful and repressive past despised by the present regime.* The
decision 1s especially interesting since the epilogue of the interim
Constitution contains express provisions condemning the repressive
past and mandating amnesty. Thus, the Constitutional Court was
clearly in a position to draw normative consequences from the past
for the purposes of the present and the future.

It would not have been inconceivable for the South Aftican Con-
stitutional Court to enter into passing a moral judgment on the hor-
rors of apartheid, and to evaluate the appropriateness (if not constitu-
tionality) of amnesty legislation against this background. Ample op-
portunity for such an approach was provided by the most serious
challenge launched by the petitioners, which was directed not at am-
nesty legislation per se but at the scope of amnesty granted by the
Act. The petitioners argued that although amnesty legislation is au-
thorized in the epilogue, the amnesty provisions of the Act are too
“far reaching” and are beyond the scope of constitutional authoriza-
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tion. Thus the Constitutional Court had to determine the scope of the
constitutional authorization granted to Patliament in the epilogue’s
amnesty provisions. The Constitutional Court mterpreted the provi-
sions of the epilogue on amnesty in the light of the more general con-
stitutional mandate on democratic transition and treconciliation, and
on coming to terms with the past. * The Court’s judgment 1is based on
the premise mirroring the language of the epilogue, that amnesty is a
means to achieve reconciliation and a precondition for democratic
transition. References to reconciliation and to the need to understand
the past are the decision’s signature trait. As Burnham observed: “[I|n
reaching its decision, the Court went to great lengths to endorse the
Act’s rationale as essential to successful democratic transition.”*

The South African Constitutional Court used the epilogue’s meta-
phor of walking the “historic bridge” between past and future to de-
scribe the transition process, and amnesty is used to erect this
bridge.43 Linking together peaceful transition, reconciliation, and am-
nesty enabled the Constitutional Court to see amnesty legislation in
the broader context of democratic transition, as envisioned in the epi-
logue of the interim Constitution.” The Court emphasized that it is
impossible to build a lasting future based on retaliation and revenge.”
The emphasis on a successful yet peaceful undoing of past injustice
must be seen in the light of the epilogue’s language, contrasting un-
derstanding with vengeance. According to the Constitutional Court,
reconciliation may only be achieved by learning about the past. In the
Act, amnesty 1s granted to offenders in exchange for a full disclosure
of the relevant facts of the offense. For the Court, as a result, amnesty
1s the best means to process the past for the purposes of the future.
“What the epilogue to the Constitution seeks to achieve by providing
for amnesty is the facilitation of ‘teconciliation and reconstruction’ by
the creation of mechanisms and procedures which make it possible
for the truth of our past to be uncovered.”*

The Court argued that without amnesty, the prosecution of of-
fenders would leave South Africa without any option for learning the
truth:*" it would be impossible to gather sufficient evidence to con-
duct such trials properly, and offenders are not likely to confess their
acts in detail.” In its judgment the Constitutional Court said that al-
though granting amnesty to past offenders was discomforting, there
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was no better solution in the citcumstances.”” The Court emphasized
that amnesty legislation has to strike a sensitive balance between the

50
In

needs of the victims of past abuse and transition to a new future.
its decision, the Constitutional Court refused to test the wisdom of
the legislation and noted that the Court was only concerned about its
constitutionality.” The Constitutional Court did not review the ap-
propriateness of the period relevant for amnesty, or the acts covered
by the amnesty provisions.

In the Court’s formulation the issue in the case was whether grant-
ing amnesty for political offenses in exchange for full disclosure was
in conformity with the interim Constitution. Although the epilogue
expressly provides for amnesty, it does not describe the details of ex-
empting offenders from the consequences of their actions. The deci-
sion of the Constitutional Court rests on two premises, which—
although they might be connected to the words of the epilogue—are
not prescribed by it. The first premise is that amnesty as such is future
oriented: it is one of the means of building a new, democratic society.
The second premise of the Court’s decision is that amnesty should be
granted for full disclosure. These premises underscore the Court’s
purposive approach. According to the Court the putpose of the am-
nesty legislation was to reveal the past for the purposes of a “new fu-
ture.” Thus in effect labeling the criminal prosecution of wrongdoers
“revenge” and “retaliation”, the Court converted amnesty into a
learning process that is premised on the search for the truth. Full dis-
closure was cast as an essential precondition of this learning process.
Corder notes that the Constitutional Court “showed a keen sensitivity
for the politics behind the arguments by finding that reaching the
truth was much more improbable without encouraging its telling by
the prospect of amnesty.””* The Constitutional Court’s predictions
about the difficulties of criminal prosecution turned out to be right.
For instance, even while denying many allegations, Magnus Malan, a
former apartheid minister of defense, appeared to disclose a lot more
about his crimes during his hearing before the TRC than in the course
of his criminal trial (where he was acquitted).”

One may find that the premises followed by the Constitutional
Court echo the phrases of the epilogue. At the same time, it is inter-
esting to observe that, although the Court is constantly talking about
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the ways and means of coming to terms with past injustice, the Court
at no point looks into the particulars of the gruesome yet relevant
past. The first premise underlying the decision of the Constitutional
Court 1s that the epilogue’s amnesty provision 1s future oriented: the
point of amnesty 1s to pave the way for the transition to a “new fu-
ture.” If viewed from the perspective of the future, the past, no mat-
ter how unjust 1t may be, 1s transformed into a set of historical facts, a
record that may be closed upon the completion of research into the
past. In this respect the concurring views of Judge Didcott are reveal-
ing when he says that “[o]nce the truth about the iniquities of the past
has been established and made known, the book should be closed on
them so that the catharsis thus engendered may divert the energies of
the nation from a preoccupation with anguish and rancor to a future
directed towards the goal which both the postscript to the Constitu-
tion and the preamble to the statute have set.””*

This i1s a somewhat surprising observation, considering that, in
other cases, the South African justices were ready to review the prac-
tices of the apartheid era in detail. In one case the Court analyzed the
effects of racial segregation in education and interpreted “minority
education” in its historical context.” In another case, concerning the
mtroduction of water metering and water fees in the previously segre-
gated suburbs of Pretoria, the Constitutional Court treated the acts of
violent resistance to the plan as an expression of opinion inherited
from the apartheid era.”

Nonetheless, in AZAPO, the Constitutional Court did not open
the Pandora’s Box of the past, despite the ambiguity concerning the
scope of the actions covered by the amnesty procedure. For one,
there is dispute as to whether amnesty is limited only to those actions
which constituted a crime under the law as in force during apartheid.
In addition, the amnesty rules apply to acts committed by the apart-
heid government as well as by liberation movements, among them the
ANC. Note that two out of the three non-governmental commissions
of inquiry were appointed by the ANC itself between 1992 and 1993.
They found that the ANC did commit torture and other forms of
human rights violations.”” Dugard argues that this “even-handedness”
was unfortunate to the extent that it created a “moral equality” among
perpetrators and victims of apartheid. * The even-handedness re-
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sulted, at least in part, from the Court’s resistance to looking into the
actual events of apartheid repression to be remedied via amnesty.

Reading the decision of the Constitutional Court one finds that the
petitioners did not challenge these aspects of the amnesty provisions,
thus 1t 1s possible to argue that it would have been beyond the powers
of the Court to address them. Furthermore, in defense of the Consti-
tutional Court’s approach one may also submit that such considera-
tions belong to the “wisdom” of the amnesty rules, a consideration
that the Constitutional Court refused to review. Thus, in this respect
the Constitutional Court was deferential towards the decision made
by the legislative. The question might remain as to whether it is ac-
ceptable for a judicial review forum to be willfully mcognizant of the
past when deciding the constitutionality of legal norms designed to
mstitutionalize that past. Skeptics may note that the work of the TRC
“involved making that knowledge officially sanctioned, part of the
historic record.”” One may, however, argue that it was not for the
Constitutional Court to analyze the amnesty legislation’s appropriate-
ness 1n the light of the actual events of the past, as there are no judi-
cially enforceable standards to provide a basis for such a review.
Thus, by not entering this field the Constitutional Court defined an
mmportant aspect of its powers and self-perception. The justices were
indeed fully aware of the details of apartheid history and the lack of
constitutional and legal standards for reviewing the appropriateness of
the amnesty legislation from the perspective of that history: the Court
distinguished comparative sources on amnesty with reference to the
uniqueness of apartheid in South Africa.”

Nothing in the interim Constitution precluded the South African
Constitutional Court from passing judgment about the injustices of
the apartheid regime on a large scale, and the AZAPO case presented
an excellent opportunity. The text of the epilogue 1s heavy with re-
sentment towards apartheid’s inhumanness and injustices. Thus the
case was decided on the basis of a provision inviting the condemna-
tion of the past, and the facts of the case also presented an opportu-
nity to condemn the past in the name of the present or the future.
Furthermore, expressing resentment from the constitutional bench in
the early days of democratic transition would not have been unprece-
dented.



The Constitutional Text in the Light of History 123

Passing judgment on segments of the past would not have been
unprecedented, as Czech transitional justice jurisprudence demon-
strates forcefully with the constitutional case of the Benes decrees.”'
The decrees challenged were issued by President Eduard Benes in
1945, expelling 2.4 million Sudetan Germans and Hungarians (ethnic
minorities living on the territory of then-Czechoslovakia) as allies of
occupying Nazi Germany, and confiscating their property without
compensation. Subsequently, the decrees were enacted mto law by the
Czechoslovak patliament in 1946. At the time of democratic transi-
tion the validity of the Benes decrees became a sensitive issue: if de-
clared unconstitutional or otherwise invalid, the gates would be open
for Sudetan victims of confiscation to seek justice.” It only added to
the weight of the matter that restitution for movables taken by the
Communists, such as bank accounts and other assets, appeared
unlikely at the time, “so that the main subject of restitution would be
family homes, apartment buildings, and building and agricultural
land.”” The first major hurdle in the case was the challenge directed
at the formal validity of the Benes decrees, submitting that a presiden-
tial decree cannot be considered proper legal means for taking prop-
erty. In order to establish the formal validity of the Benes dectees, the
Czech Constitutional Court found it necessary to decide which gov-
ernment should be regarded as the proper sovereign of Czechoslova-
kia at the time the Benes decrees were issued: Did sovereignty proper
reside with the government of the Nazi-occupied Czechoslovak land,
or did it reside with the Czechoslovak government (led by President
Benes) in exile?

Although the Czech constitutional justices emphasized that the
present should not pass judgment on the past, they also found that
the

foundation of Czechoslovak law could not be put into doubt in
any respect by the German occupation ... primarily due to the
fact that the German Reich, as a totalitarian state ... exercised
governmental power and established a legal order which in es-
sence deviated from the substantive value base of the Czecho-
slovak legal order... As a consequence of coerced behavior on
the part of the Czechoslovak state ... this state lost any credible
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democratic legitimacy, for its conduct quite clearly deviated
from an attitude of constitutional sovereignty, that 1s, of a peo-
ple whose desire to live 1 a democratic state had been mani-
fested by the mobilization 1 1938, among other actions. We
can see precisely in this fact the reason why none of these disas-
trous acts could be recognized as legitimate, regardless of
whether the constitutional procedures were observed when they
were carried out. After the dismemberment of the Czechoslo-
vak Republic and the collapse of its constitutional foundations,
the conditions that prevailed for a number of years made im-
possible the democratic formation of the people’s constitutive
power within the territory of the Republic.”*

Thus the Czech Constitutional Court did not hide its condemnation
of one segment of the Czech past, that is, the Nazi occupation. In
sheer constitutional terms, the consequence of this finding is that the
Benes decrees cannot be regarded as per se invalid enactments, since
they were 1ssued in accordance with the rules governing the operation
of the legitimate government. Based upon this premise, the Czech
Constitutional Court moved on to establish the constitutionality of
the expulsion and the confiscation. Notably, m the Czech Court’s
judgment a segment of the past is condemned upon values that are
fundamental to the Czechoslovak legal order and that are also sup-
ported by the peoples providing the regime with democratic legiti-
macy. This approach can clearly be taken as an example of a constitu-
tional review forum condemning past events. The Czech Constitu-
tional Court then followed up on this basis, evaluating the substantive
rules of the Benes decrees. In this respect the Court was of the view
that the decrees were not made as a result of racist prejudice but re-
flected actual allegiance to anti-Nazi resistance.”

The purpose of the Czech Constitutional Court’s forceful condem-
nation is clear and was exposed by the Czech Constitutional Court it-
self. It was by delegitimizing one government that, as if reshuffling a
deck of cards, the legitimacy of another regime could be established for
the purposes of inventing continuity with the present government.*
Indeed, a careful reader might suspect that in the passage quoted above
the justices skipped not one but two non-democratic (thus, problem-
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atic) periods: the Nazi occupation and the Communist era.”’ It is worth
pomting out that the Czech justices did not further specify the values,
nor did they seek to link them with the constitutional text—except for
vague references to the rule of law.” Thus the Czech case is a telling
example of how far a constitutional court might go in condemning
tainted segments of the polity’s past without much constitutional en-
couragement to this effect. While the Czech Constitutional Court’s de-
cision might appear as a definitive statement, it must be added that the
controversial reputation of the Benes decrees resurfaced after seven
years, in 2002, in the context of the Czech Republic’s accession to the
European Union, and that it also left its mark on Hungary’s general
election campaign of the same year.”

Diverging from the Czech Constitutional Court’s stance, in .4ZA4PO
the South African Constitutional Court did not pass judgment on the
past, nor did the justices substitute their vision of proper reconciliation
and amnesty for that of the legislative. As Burnham put it, in “constru-
mg a constitutional text that many of its members helped to construct,
the Court 1s searching for a balance between the immediate need for
policy guidance on contentious matters arising from the dismantling of
apartheid and the creation of enduring doctrinal principles.”” The
words of South African constitutional justices echo concepts expressed
in the interim Constitution’s epilogue, yet the Constitutional Court’s
mnquiry does not include a detailed inquiry into the relevant past. The
AZAPO decision, however, is not an example of historical reasoning
restraining judicial interpretation. Instead, the decision of the South
African Constitutional Court demonstrates how a judicial review forum
may refrain from passing a judgment on the past even when relevant
constitutional provisions provide ample opportunity.

3.2.2. Identifying “existing aboriginal rights” under section
35(1) of the Canadian Constitution Act, 1982

A convenient starting point for our analysis 1s the application of sec-
tion 35 of the Canadian Constitution Act, 1982, calling for the consti-
tutional protection of “existing aboriginal rights.””" Canadian cases
demonstrate how, and to what extent, the text of the constitution,
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read so as to solicit historical analysis, operates 1n constitutional adjudi-
cation. A careful, comparative analysis of jurisprudence concerning in-
digenous peoples’ rights allows nsight as to whether the approach fol-
lowed by Canadian courts is contingent on the wording of the constitu-
tional provisions. Note that the Canadian constitution’” deals with the
rights of the indigenous peoples of Canada 1 a number of provisions.
Among these, section 35(1) of the Constitution Act, 1982, speaks most
directly.” Beyond that, however, the Canadian Constitution does not
define the scope and contents of indigenous peoples’ rights. Brief and
open-ended as it sounds, the terms of the Canadian constitutional pro-
visions appear detailed and straightforward, considering how silent
other constitutions are when it comes to the rights of indigenous peo-
ples. For instance, for a country with a large indigenous population, the
U.S. Constitution does not offer much of a blueprint on indigenous
rights. As the U.S. Supreme Coutt noted, “[tlhe soutrce of federal au-
thority over Indian matters has been the subject of some confusion,
but it 1s now generally recognized that the power derives from federal
responsibility for regulating commerce with Indian tribes and for treaty
making.”™ The backbone of federal Indian law is thus not comprised
of constitutional provisions but of a set of the judicially crafted doc-
trines that often differ to a considerable degree from concepts and
canons familiar to constitutional lawyers.

The Australian Constitution (Australia Act, 1986) does not ex-
pressly acknowledge indigenous rights. Strangely, the constitutional
recognition of indigenous rights resulted from the removal of certain
(notorious) textual barriers. By removing an express limitation to this
effect, a 1967 constitutional amendment empowered the federal gov-
ernment to regulate indigenous affairs (section 51 [xxvi], the so-called
race power). The same referendum removed section 127 of the Con-
stitution, which excluded Australia’s indigenous peoples from cen-
sus.” In Australia, cases involving the rights of indigenous peoples are
not stricto sensu constitutional cases; most often these cases emerge 1n
the domain of property law.” In 2004, Victoria became the first state
in Australia to provide constitutional recognition to indigenous peo-
ples, without, however, giving any rights or claims to indigenous peo-
ples.”” Note, however, that constitutional recognition of indigenous
rights does not mean that these rights are on the same plane as other
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constitutional rights. The South African Constitution does provide
that a “traditional authority that observes a system of customary law
may function subject to any applicable legislation and customs, which
includes amendments to, or repeal of, that legislation or those cus-
toms”, and that the “courts must apply customary law when that law
1s applicable, subject to the Constitution and any legislation that spe-
cifically deals with customary law” (section 211).

In comparison, section 35(1) of the Canadian Constitution is a
forceful, but nevertheless open-ended, acknowledgement of indigenous
peoples’ rights. This is the result of the failure of representatives of -
digenous peoples to agree on a more detailed list of aboriginal rights at
various occasions of constitution drafting.”® For the time being it is left
to the courts, and primarily to the Supreme Court, to determine the
reach and confines of section 35 of the Constitution in the cases com-
mg before the judiciary. The concept of “existing aboriginal rights”
covers a wide variety of claims.” Aboriginal rights include, but are not
restricted to, aboriginal rights pertaining to land and to aboriginal self-
government.”’ Land-related aboriginal rights typically include aboriginal
title and other ancillary rights. Aboriginal title cases involve claims for
the general, all-encompassing use of a piece of land. These claims, prior
to the entry into force of section 35, were handled under common law.
Aboriginal title is a specific form of aboriginal 1:ights,81 it involves not
only usufructuary rights (fishing, hunting) but also more symbolic at-
tachments, such as the cultural and ritual uses of the land in question.
As the Canadian Supreme Court put it

[a]boriginal title is a right 1n land and, as such, 1s more than the
right to engage in specific activities which may be themselves
aboriginal rights. Rather, it confers the right to use land for a
variety of activities, not all of which need be aspects of prac-
tices, customs and traditions which are integral to the distinc-
tive cultures of aboriginal societies. Those activities do not con-
stitute the right per se; rather, they are parasitic on the underly-
ing title. However, that range of uses 1s subject to the limitation
that they must not be irreconcilable with the nature of the at-
tachment to the land which forms the basis of the particular
group’s aboriginal title.*
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Claims for ancillary aboriginal rights to land mnvolve the right to en-
gage in a specific activity such as fishing or hunting. The right to abo-
riginal self-government is a relatively new phenomenon, and did not
surface during constitutional negorizlrions.83 Self-government claims
may encompass claims for genuine rule-making power and enforce-
ment.** In Canada in recent years the focus of the discourse concern-
ing aboriginal rights has shifted from rights to land towards rights
pertaining to identity and self-government.”

In Canada, a typical claim to aboriginal rights 1s formulated as a
constitutional challenge to a federal or provincial statutory provision
with reference to an existing aboriginal right protected under section
35(1) of the Constitution.” Typically, such cases involve regulations
on hunting, fishing, or other forms of land use. Aboriginal rights
may conflict with rules on mining or imndustrial development, giving
rise to cases where indigenous peoples’ rights might be burdens on
the profitable rights and ventures of governmental and private par-
ties. It is in such complex settings that the Canadian Supreme Court
has to ascertain whether a claim is based on an “existing aboriginal
right.” The Supreme Court decided to proceed by defining aborigi-
nal rights under section 35 on a case-by-case basis, “[g]iven the gen-
erality of the text of the constitutional provision, and especially in
light of the complexities of aboriginal history, society and rights.”87
In its section 35(1) jurisprudence, the Canadian Supreme Court
makes attempts to distinguish between already existing aboriginal
rights and newly emerging (and thus unprotected) ones. In order to
be able to handle such constitutional challenges, the Supreme Court
established a standard of review defining existing aboriginal rights
for the purposes of section 35 analysis, the fundamentals of which
were defined in R. 7. Sparrow.” Note that the Supreme Court first
dealt with the issue of the limitation and justification in detail,*’ and
tended to avoid the issue of ascertaining “existing aboriginal rights”
for another six years.

In Sparrow, the claimant—a member of the Musqueam Band—
admitted to violating the Fisheries Act,” but asserted that the provi-
sion of the Act violated his existing aboriginal right to fish. The Su-
preme Court held that in order to mnvoke section 35(1) successfully
the Court must find that (1) the applicant exercised an aboriginal
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right; that (2) the said right had not been extinguished (Le. it still ex-
isted]”'; that (3) the challenged regulation infringed the said right; and
that (4) the mfringement of the said right could not be justified (Spar-
row test). In this case the Supreme Court did not question the aborigi-
nal right to fish for food;” rather, Sparrow became a case about consti-
tutionally permissible limitations on aboriginal rights.” However, this
was the first case in which the Supreme Court found it necessary to
outline a comprehensive test for the purposes of section 35(1) analy-
sis. The Sparrow test has two features that immediately catch the ob-
server’s attention. First, the Sparrow test comprises two phases: the
first phase concerns establishing the aboriginal right claimed and its
mfringement (steps 1-3), while the second phase concerns the legiti-
macy of the limitation imposed (step 4).

On the face of it, this two-phase approach strikingly resembles the
course taken by the Canadian Supreme Court in cases involving chal-
lenges based on Charter rights. In Charter cases the Court first identi-
fies the right limited and then, in order to test the constitutionality of
the limitation, moves to a proportionality analysis. The proportional-
ity analysis 1s carried out under the general limitation clause of the
Charter (section 1, Oakes test).”* Section 35(1), however, 1s not in the
Charter, thus the Charter’s general limitation should not play a role in
its application. In Sparrow the Canadian justices found that “[t]here is
no explicit language in the provision that authorizes this Court or any
court to assess the legitimacy of any government legislation that re-
stricts aboriginal rights. Yet, we find that the words ‘recognition and
affirmation’ mncorporate the fiduciary relationship ... and so mmport
some restraint on the exercise of sovereign power.”” Thereafter, the
Supreme Court charged the government with the burden of justifying
its actions limiting aboriginal rights. The government’s powers are
limited by requirements stemming from the longstanding trust rela-
tionship between the Crown and aboriginal peoples (the govern-
ment’s so-called fiduciary duty).” When establishing the justification
criteria, the Supreme Court said that requiring the federal government
to provide justification for its measures limiting aboriginal rights was
the best means to achieve the reconciliation of federal powers exer-
cised in relation to aboriginal peoples under the Constitution with
federal duties.”
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Secondly, much of the Sparrow test was established as a gesture of
providing a “purposive interpretation” of section 35(1), calling for a
generous, liberal way, and must be construed 1n the light of history,
traditions, and treaties.” Characteristic of the Coutt’s purposive ap-
proach 1 Sparrow 1s the emphasis on awareness of the past. In the
course of this exercise the government’s fiduciary duty became a cen-
tral concept, with special emphasis on existing aboriginal rights being
“recognized and affirmed” in the Constitution.” The Crown’s fiduci-
ary duty is a concept with considerable ambiguity. In general terms, it
describes a trust relationship between the government and aboriginal
peoples in the government’s handling of lands in which aboriginal
peoples have an interest. According to Slattery’s much-quoted work,
fiduciary duty 1s “grounded in historical practices that emerged from
dealings between the British Crown and Aboriginal nations in eastern
North America, especially during the formative period extending
from the founding of colonies in the early 1600s to the fall of New
France in 1760. By the end of this period, the principles underlying
these practices had crystallized as part of the basic constitutional law
governing the colonies, and were reflected in the Royal Proclamation
issued by the British Crown on October 7, 1763.”""

The exact contents and origins of fiduciary duty are somewhat un-
certain. The Supreme Court distinguished fiduciary duty from political
trust, as courts would award damages for the Crown’s breach of fidu-
ciary duty.101 At the same time, it also differs from private trust, since
private-law trust relationships are based on the inherent incapacity of
the people to govern themselves, while the Crown—aboriginal trust
relationship is based on the premise that aboriginal people are able to
govern themselves."” The scope of fiduciary duty for sure extends to
the protection of aboriginal title (under the Royal Proclamation), and
this aspect might imply the protection of land-related rights.'” As the
Canadian Supreme Court acknowledged in Sparrow, there is no con-
trolling myth of origin. Instead, the “sui generis nature of Indian title,
and the historic powers and responsibility assumed by the Crown,
constituted the source of such a fiduciary obligation. ... The relation-
ship between the Government and aboriginals 1s trust-like rather than
adversarial, and contemporary recognition and affirmation of aborigi-
nal rights must be defined in the light of this historic relationship.”""
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Thus the Canadian government’s fiduciary duty is about a set of
principles on “good practice” that have evolved over time, in the
course of the government’s handling of aboriginal peoples’ land, typi-
cally under treaties. While fiduciary duty might be linked with treaties
and aboriginal title, before Sparrow its constitutional significance was
unclear. As the Canadian Supreme Court itself pointed out a few
years before Sparrow, the Indian Act does not create a per se fiduciary
duty: instead, it only recognizes the existence of such an obligation.'”
In constructing section 35(1) and the relevance of the Canadian Con-
stitution’s  “recognizing and affirming”
the Supreme Court invoked several patches of juridical (legal) argu-
ment, which were than stitched with the thread of historicity. Under
the Sparrow test the past of aboriginal peoples and the history of abo-
riginal rights became the underlying narrative in the interpretation of
aboriginal rights, and the permissible limitations thereof.'"

The Canadian Supreme Court dealt with the elaboration of the cri-
teria for ascertaining aboriginal rights (the first step of the Sparrow
test) in detail in R. » van der Peet.""” The facts of the case giving rise to
the constitutional challenge were simple and undisputed. A
Musqueam woman was charged with selling 10 salmon caught under
the authority of an Indian fish license. The appellant argued that she
was exercising “an existing aboriginal right to sell fish”, and that,
therefore, the fishery regulations of British Columbia prohibiting the
sale of this catch were unconstitutional. In deciding the constitution-
ality of the fishery regulation the Supreme Court ascertained whether
there existed an aboriginal right to fish under section 35(1) of the
Constitution. As a first step in this analysis, the justices found it nec-
essary to define the scope of the protection of aboriginal rights under
section 35(1), a step long awaited since the launch of the Sparow test.
The Supreme Court undertook to determine the scope of section
35(1) in a way which reflected both the “aboriginal” and the “right”

108

existing aboriginal rights”,

character of aboriginal rights.

In Sparrow, the existence of the aboriginal right claimed by the ap-
plicant was not really an issue. The focus of the Court’s analysis was
on whether the government’s actions restricting the aboriginal right
claimed could be justified. 17an der Peet revolved around the mere exis-
tence of the aboriginal right claimed. This claim placed to the fore-
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front of the Court’s section 35(1) analysis problems that had not fully
been exposed before. In the course of this exercise, the justices used
many of the judicial tools of constitutional construction already famil-
1ar from Sparrow, such as the purposive interpretation of section 35(1)
combined with ingredients of the concept of fiduciary duty, and a
considerable amount of historical reflection. Compared with Sparrow,
for the van der Peet majority the utility of the Crown’s fiduciary duty
changed somewhat as a tool of constitutional construction. For the
van der Peet majority, the requirement of a generous and liberal con-
struction of section 35(1) followed from the Crown’s fiduciary duty
and from judicially established principles of treaty interpretation.'”
Furthermore, fiduciary duty demands that, in case of doubt, the inter-
pretation shall be in favor of aboriginal right. The Court emphasized
that the aboriginal equivalent of 7z dubio pro reo—a principle familiar in
aboriginal jurisprudence from treaty interpretation—follows from the
fiduciary obligation of the Crown."" The shift in the significance of
the Crown’s fiduciary duty for the purposes of constitutional con-
struction 1s remarkable. One might recall that 1 Sparrow, purposive
mterpretation and a generous, liberal construction of section 35(1)
were required by the nature of the provision,''' while the main pur-
pose of the fiduciary relationship was to validate the limits on the
powers of government vis-a-vis aboriginal rights.

In identifying “existing” aboriginal rights, one of the major issues
for historical analysis was to locate their source or origin.'”” The un-
derlying dilemma encountered by the Supreme Court can be de-
scribed in plain terms: Do aboriginal rights have an independent ori-
gin in a strictly legal sense, or do they follow from any legal act of
the colonists or their heirs?'"” The source of aboriginal rights is one
of the major themes of the discourse focusing on aboriginal rights,
and the 1ssue is largely unsettled. The legal uncertainty is due to,
among other reasons, the changing perception of aboriginal peoples
in the polity and the changes in governmental attitudes towards abo-
riginal peoples.114 Existing legal acts do not resolve this dilemma, as
they can be interpreted in the light of the outcome of both ap-
proaches. These problems put the words of section 35(1) m a radi-
cally different light. In Sparrow, the Supreme Court made efforts to
decipher the implications of section 35(1) “recognizing and affirm-
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mng” existing aboriginal rights. In van der Peet, the majority of the Su-
preme Court found that

what section 35(1) does 1s provide the constitutional framework
through which the fact that aboriginals lived on the land m dis-
tinctive socleties, with their own practices, traditions and cul-
tures, 1s acknowledged and reconciled with the sovereignty of
the Crown. The substantive rights which fall within the provi-
sion must be defined in the light of this purpose; ... That the
purpose of s. 35(1) lies in its recognition of the prior occupa-
tion of North America by aboriginal peoples is suggested by the
French version of the text. For the English “existing aboriginal
and treaty rights” the French text reads ‘[ljes droits existants—
ancestraux ou issus de traités.” The term “ancestral”, which Le
Petit Robert 1 (1990) dictionary defines as “[qJui a appartenu
aux ancetres, qu’on tient des ancétres”, suggests that the rights
recognized and affirmed by s. 35(1) must be temporally rooted
mn the historical presence—the ancestry—of aboriginal peoples
in North America.'”

On these grounds the van der Peet majority in the Supreme Court es-
tablished a comprehensive test to ascertain “existing aboriginal
rights”, the so-called distinctive culture test.''® The aim of the test is
to identify aboriginal rights through those practices, customs, and tra-
ditions that are central to the aboriginal societies that existed prior to
contact with the Furopeans.'” Requiring evidence on the origins of
the aboriginal rights asserted seems to be a reasonable approach to
the application of section 35(1). Leaving the difficulties of the test’s
application aside, it is first important to analyze the relationship of the
language of section 35(1) vis-a-vis the meticulous historical analysis
projected by the test outlined in van der Peet.

Reading section 35(1) it 1s quite possible to argue that a past-
oriented approach is mvited by the text of the provision. The Cana-
dian Supreme Court established the need for an inquiry into aborigi-
nal customs and traditions predating contact with Europeans, follow-
g the dictates of a purposive approach to section 35(1), with special
emphasis on the Crown’s fiduciary duty. Interestingly, however, fidu-



134 CHAPTER THREE

ciary duty had differing implications for the interpretation of section
35(1) in Sparrow and van der Peet. Also, the justices placed emphasis on
different segments of section 35(1) in the two cases.

In Sparrow, the Supreme Court said that the nature of section 35(1)
triggers its purposive reading. Thereafter the justices primarily relied
on the words “recognize and affirm” (existing aboriginal rights), hold-
ing that these words entail the Crown’s fiduciary duty, an obligation
of uncertain origin and contents yet familiar from treaty jurispru-
dence. The incorporation of fiduciary duty in this manner resulted in
the government’s burden to justify its actions limiting aboriginal
rights. The justices dertved the need for sensitivity to history in close
connection with fiduciary duty. In wan der Peet, the Supreme Court
found the government’s fiduciary duty—and not the nature of section
35(1)—dictated a purposive approach. The controlling language for
establishing aboriginal rights was the phrase acknowledging “existing”
aboriginal rights in section 35(1). While in Sparrow fiduciary duty
paved the way for historical analysis more or less directly, in van der
Peet an inquiry into history is triggered by the naked words of section
35(1), where the adjective “existing” in section 35(1) is treated by the
majority as sound textual guidance for establishing a comprehensive
mquiry mto the smallest details of longstanding aboriginal practices
and customs. Interestingly, in Sparrow the meaning of the adjective
“existing” was defined 1 opposition to “eXtinguished”,118 and not as
the depository of a deep historical inquiry. In van der Peet the justices
suggest that this interpretation may not be obvious upon reading the
English text of section 35(1), but does clearly follow from its French
counterpatt.

At this point it might be worth looking into the application of Ar-
ticle 1(1)(b) of the ILLO Convention (No. 169) concerning Indigenous and
Tribal Peoples in Independent Countries. Article 1(1)(b) provides that the
ILO Convention applies to “peoples in independent countries who
are regarded as indigenous on account of their descent from the
populations which inhabited the country, or a geographical region to
which the country belongs, at the time of conquest or colonisation or
the establishment of present State boundaries, and who, irrespective
of their legal status, retain some or all of their own social, economic,
cultural and political institutions.” In addition, Article 8(2) acknowl-
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edges mdigenous peoples’ “right to retain their own customs and in-
stitutions, where these are not incompatible with fundamental rights
defined by the national legal system and with internationally recog-
nized human rights.” Phrases referring to “retained” social, economic,
cultural, and political institutions and customs are reminiscent of the
language of “existing” aboriginal rights, already familiar from section
35(1) of the Canadian Constitution. For the purposes of the present
analysis the crucial question is whether these retained rights, men-
tioned in the ILO Convention, would also be identified from a
searching inquiry mnto history—an approach that is clearly foreshad-
owed by lessons from Canadian jurisprudence.

In a recent case, the imndigenous Thule peoples living in Greenland
contested the enlargement of a military base, an act which resulted in
the relocation of over a hundred people to a distance of 120 kilome-
ters from their traditional hunting grounds. The Thule argued before
Danish courts that since their ancestors were living on the land in
question at the time of its colonization 1 1921, and since they have
retained their customs and imstitutions, they should be regarded as a
distinct mndigenous people for the purposes of their land claim. Ap-
plying Article 1(1)(b) of the ILO Convention the Danish Supreme
Court found that the “assessment of whether or not the Thule tribe is
a distinct indigenous people in the sense of the ILO Convention
should be based on current conditions” (emphasis added). Thereupon the
Danish Supreme Court concluded that the Thule people, “for all
practical purposes”, do not differ from the other indigenous peoples
living in Greenland."” As a consequence, the Danish Supreme Court
found that the ILO Convention was not applicable in the case.

As to its appropriateness, the Danish Supreme Court’s finding
might surprise those familiar with the fact that the “Thule Eskimo
culture of Alaska, based on whaling, spread to Siberia, northern Can-
ada and Greenland from 900—1000 A.D. onward.”™ Nonetheless, the
Danish Supreme Court’s finding is in line with Denmark’s official po-
sition, according to which Greenland is inhabited by one indigenous
people, the Inuit. More importantly, the Danish Supreme Court’s em-
phasis on “current conditions” for the purposes of defining retained
institutions seems to be in line with the standard reading of Article
1(1)(b)."”” On the one hand, one may wonder to what extent this ap-
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proach is compatible with the principle of “self-identification” ex-
pressed in the ILO Convention (Article 1]2]). At the same time, the
approach governing the application of Article 1(1)(b) clearly indicates
that a mere reference to “retained” rights does not per se trigger an
mquiry into history. By analogy, it might thus be suggested that the
reference to “existing” aboriginal rights is no longer compelling in
mvoking judicial inquiry into the past.

In cases mvolving aboriginal rights the Canadian Supreme Court
systematically examines arguments invoking the past.'” In the cases
analyzed the justices insisted that the inquiry into history was vital for
applying section 35(1) propetly. In van der Peet the justices seem to
suggest that such an inquiry into the past is mandated by the very
words of section 35(1), which calls for the constitutional recognition
and affirmation of “existing” aboriginal rights. In a previous case,
Sparrow, the Supreme Court was more of the view that attention to
the past is necessary in the light of the longstanding relationship of
the Crown/government with aboriginal peoples. To a certain extent,
these differences might be due to differences in the facts and issues in
the cases discussed. All in all, the Canadian Supreme Court insists on
a test under section 35(1) that triggers a searching inquiry mnto the
aboriginal past. Most importantly, however, for the present analysis, a
careful comparison of the stances taken by the Canadian Supreme
Court regarding the proper application of section 35(1) suggests that
even a provision which looks relatively straightforward at the outset
might not compel a particular approach to its construction, not even
i the event that it seems to trigger an inquiry mnto a segment of the
polity’s past. The Supreme Court drew many of the premises of its
analysis from the shuffling of such flexible means of constitutional
construction as the purposive approach, and from such an admittedly
unsettled concept as fiduciary duty. While the various arrangements
of these means of construction made the reading of section 35(1)
reached by the justices in a given case plausible, none of the solutions
could be regarded as being compelled by the constitutional text.
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3.3. The middle of the continuum: a brief overview

In most cases, the text of the constitution does not call for historical
analysis 1 express terms, and in the majority of cases the written
words of the constitution offer at least some guidance, preventing
judicial review fora from substituting constitutional provisions with
norms derived from an account of the past. In cases where constitu-
tional review fora rely on a provision of the constitution, historical
narratives usually surface when the review forum examines the back-
ground of a constitutional subject or institution for the purposes of
the decision, or historical analysis may be required by a test estab-
lished by the review forum in order to assist the proper application of
a constitutional provision. Issues which have long been present in the
public discourse, questions pertaining to the foundation of political
mnstitutions, or disputes which date back to longstanding controver-
sies are the usual suspects for analysis with reference to their past or
decades-long developments.

Simply because of the volume of such decisions it would be im-
possible to reflect on the entire jurisprudence within the limits of the
present analysis. Instead, what 1s offered is a brief outline of refer-
ences to the past, history, and traditions in the context of a written
constitutional provision. The following overview 1s based on exam-
ples which were selected to demonstrate various problematic aspects
of the application of historical narratives by judicial review fora,
which may then be used for a more detailed, problem-oriented analy-
sis.

3.3.1. Tests calling for an inquiry into past injustices

Constitutional review fora almost routinely establish tests requesting
mformation about the past in the hope that historical analysis might
elucidate the proper scope of constitutional rights and obligations.
The following comparison reviews references to the past m the
framework of U.S. affirmative action jurisprudence and Canadian
equality jurisprudence, and two tests lifted from the federalism juris-
prudence of the U.S. and Canadian Supreme Courts. While the tests
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are applied to different subjects, they are comparable because of their
focus on particular past events. Without entering into the details of
the application of the various tests it 1s interesting to compare what
various judicially crafted tests expect from a historical inquiry, and the
relationship of constitutional text and history under these tests.

In the landmark Bakke case, Justice Powell of the U.S. Supreme
Court rejected the assertion that affirmative action considerations in
university admissions (a racial set-aside) could be justified in the inter-
ests of “reducing the historic deficit of traditionally disfavored mi-
norities in medical schools and in the medical profession.”'” The ra-
tionale 1 favor of affirmative action programs accepted by Justice
Powell was the university’s interest in “the attainment of a diverse
student body.”'* This stance might suggest that historical arguments
have very little room 1n the U.S. Supreme Court’s affirmative action
jurisprudence. Nonetheless, when reviewing legislation containing
beneficial racial classification, at least some justices of the U.S. Su-
preme Court require the showing of past discrimination and remedial
purpose by the government. As for the clarity or indeterminacy of
this criterion, it is sufficient to point to the U.S. Supreme Court’s de-
cision in City of Richmond v ]. A. Croson.'” In this case, the majority did
not find sufficient evidence for past governmental race discrimination
in the remote and recent history of the capital of Virginia, a former
slave-holding state.””” While remedial purpose seems to be crucial for
the constitutionality of affirmative action programs, it is not a self-
contained term at all. “A remedial purpose requirement establishes an
orientation to the past but does not answer to what degree present
action must fit or be dictated by the past wrong.”'* In Grutter .
Bollinger—commenting on Croson—TJustice O’Connor, writing for the
majority, made it clear that “we have never held that the only gov-
ernmental use of race that can survive strict scrutiny 1s remedying past
discrimination.”'*

The Canadian Supreme Court applies the equality clause (section
15[1]) of the Charter through a test launched in Audrews' and subse-
quently reaffirmed in Law ™’ Among other factors, the test requires
that the challenged distinction be discriminative, that is, stereotyping,
and that it further historical disadvantage or vulnerability. The Cana-
dian Supreme Court applies this test with a purposive approach: ac-
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cording to some justices, the purpose of s.15(1) is to remedy past in-
justice (discrimination),”" while according to others section 15 aims to
remedy discrimination that endangers human dignity."” Thus one may
see that the test at the heart of Canadian equality jurisprudence draws
heavily on historical criteria and historical narratives. When ascertain-
mg the existence of a distinction the Canadian Supreme Court re-
sorted to historical analysis in order to determine the right compara-
tor" in establishing novel “analogous grounds” of discrimination, or
when ascertaining the discriminatory effects of a distinction. Analo-
gous grounds of discrimination are based on classifications that are
not listed explicitly in section 15 of the Charter. In her judgment in
Abndrews, Justice Wilson tied the notion of the “analogous ground” of
discrimination with the concept of “discrete and insular minority”,
referring to footnote 4 in the U.S. Supreme Court’s judgment in
Carolene Products,” and to Ely’s thesis in Democracy and Distrust (1981).
Justice Wilson emphasized that the concept of discrete and insular
minorities 1s context-sensitive and that the list of discrete and insular
minorities changes over time.'” An analysis of Canadian jurispru-
dence suggests that a classification amounting to an analogous ground
of discrimination does not have to be linked closely to any of the
grounds enlisted in section 15.”° One of the shortcomings of a cate-
gorical view of grounds of discrimination is that it is geographically
and historically insensitive.”’ Instead of drawing boxes, “an analogy
must be drawn between the enumerated ground and the unenumer-
ated basis in terms of historical or social disadvantage due to dis-
criminatory treatment.””*

As indicated by the Canadian jurisprudence concerning the consti-
tutional relevance of marital status, the constitutional significance of
past discrimination on an analogous ground depends on the narrower

/" involved a challenge against the

context of the case. Miron v Trude
definition of “spouse” in insurance legislation that covered only mar-
ried couples but was not applicable to common-law marriage. In Mz-
ron, then-Justice McLachlin writing for a plurality of four, and Justice
I’Heureux-Dubé concurring in judgment, both acknowledged that
unmarried couples had previously suffered prejudice and stereotyping,
although 1n recent years this disadvantage has been less prevalent.

While the emphasis in the plurality judgment is on “historical” disad-
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vantage, the concurring opinion points to the significance of law in
perpetuating “continuing societal disapproval” and the prejudicial ef-
fects of legislation. In contrast, the four dissenters per Justice Gonth-
ter concluded that past prejudices towards common-law relationships
no longer persist. Indeed, the dissent found that marriage and com-
mon-law marriage are not comparable due to their profoundly differ-
ent support obligations, therefore the case does not raise an equality
ssue. The dissent relies heavily on an understanding of marriage as a
contract for mutual support mnto which the parties enter of their free
will—a point which both judgments on the majority’s side qualify
with additional considerations, acknowledging that marital status may
lie beyond the individual’s control.

Seven years later, in a different context, the historical disadvantage
suffered by unmarried couples fared differently before the Canadian
Supreme Court. In Nova Scotia (A.G.) v Walsh'* the Canadian Su-
preme Court heard a challenge against matrimonial property rules that
do not apply the same presumption to common-law marriage as to
marriage for rules on spousal and child support. Justice Bastarache
writing for the Canadian Supreme Court’s majority found that
“[w]hile it remains true that unmarried spouses have suffered from
historical disadvantage and stereotyping, it simultaneously cannot be
ignored that many persons ... have chosen to avoid the institution of
marriage and the legal consequences that flow from it.”'* The major-
ity stressed the economic aspect of marriage and the state’s duty to
respect the decision not to marry. Justice Gonthier (now with the ma-
jority) did not depart from the basic principles of the stance taken in
Miron. The position of Justice ’Heureux-Dubé (now in dissent) was
only strengthened when casting the issue of choice as a decision af-
fecting human dignity.

Thus, while the Canadian justices did not depart from their obser-
vation in Miron on the historical disadvantage suffered by unmarried
partners, the same experience of past injustice was given different
(lighter) weight in Walsh. It 1s possible to see, although difficult to ac-
cept, that the rights of a surviving spouse under insurance policies
(Miron) are more incidental to a marital relationship than other issues
in marital property (Walsh). Indeed, should the two issues differ suffi-
ciently, it might have been more appropriate for the Walsh majority to
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distinguish Miron, instead of relying on Miron’s acknowledgement of
the historical disadvantage suffered by unmarried couples. Crucial in
the Walsh majority’s argument is the submission that the government
should not impose on unmarried couples the legal consequences of
marriage that the unmarried partners did not undertake themselves.
The force of this premise 1s seriously challenged by Justice
I’Heureux-Dubé¢, arguing that a lack of sensitivity towards the poten-
tial motivations for not choosing to marry amounts to a violation of
human dignity. Interestingly, both positions were expressed by jus-
tices mindful of the past disadvantage burdening unmarried partners.
Thus agreement on the past disadvantage suffered by the relevant
group does not compel the same outcome 1n equal protection analy-
sis, an interesting development in a context in which legalizing gay
marriage 1s on the top of the political agenda 1 a polity that is divided
over the issue.'”

The affirmative action jurisprudence of the U.S. Supreme Court
does not require a wholesale inquiry into the past. Stll, it is suggested
by the Court’s decision in Adarand that remedial purpose and actual
past discrimination are important components of the test, since in the
end the constitutionality of the contested legislation may depend on
the outcome of the Supreme Court’s mquiry into this very aspect of
the legislation. According to the _Adarand logic, in determining
whether an affirmative action program is tailored in sufficiently nar-
row terms courts have to inquire mnto not only whether an alternative,
race-neutral program would increase the participation of minority
businesses; they also have to make sure that the program is not meant
to run for longer than the time required to eliminate the targeted dis-
criminatory effects.'

Historical narratives are more dispersed in the context of Canadian
equality review, partly due to the purposive approach advocated by the
Canadian Supreme Court. In some of the cases the extent of the his-
torical evidence required by the justices under the test might be more
than voluminous. This consequence not only places heavy burdens on
the rights’ claimants but also on the justices facing this amount of evi-
dence and information about the past. Furthermore, since historical
analysis 1s always conditioned by other components of the test, and by
context, the influence of historical natrratives on the outcome of the
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case 1s hard to predict even in a case in which the justices’ reading of
history does not change. These phenomena might make reliance on
historical narratives counterproductive in taming indeterminacy. It is
interesting to see that these dangers surfaced in the Canadian context,
m which the text of the Charter’s equality clause offers considerably
more guidance (or grounds for departure) than what 1s available to the
U.S. Supreme Court in affirmative action review. As a further point, it
1s important to see that m addition to requesting the interpretation of
past events, both tests have a future-oriented aspect.

3.3.2. Lured by longstanding governmental practices:
difficulties of definition and the relevance of the status quo

Tests used in federalism cases reveal further dilemmas about the vir-
tues and utility of an inquiry into the past in constitutional adjudica-
tion. In National 1eagne of Cities v. Usery the U.S. Supreme Court held
that Congress could not enforce minimum-wage and overtime legisla-
tion under the Commerce Clause against state employees who worked
“in areas of traditional governmental functions.”"** As easy as the task
of determining traditional governmental functions might sound, the
decade following the National League of Cities decision was marked by
serious uncertainties as to the nature and scope of traditional gov-
ernmental functions—for example, whether state ownership of a
mass public transportation system can be considered as the exercise
of a traditional governmental function (Garvia). In Garcia the U.S. Su-
preme Court per Justice Blackmun pointed to dozens of lower-court
decisions aimed at identifying what constituted a traditional govern-
mental function under the test, and declared that there was no orga-
nizing principle that would distinguish mstances of the traditional and
non-traditional exercise of state power. Justice Blackmun continued
by saying that “[r]eliance on history as an organizing principle results
i line drawing of the most arbitrary sort; the genesis of state gov-
ernmental functions stretches over a historical continuum from be-
fore the Revolution to the present, and courts would have to decide
by fiat precisely how longstanding a pattern of state involvement had
to be for federal regulatory authority to be defeated.”'®
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This argument is especially interesting in the light of the Canadian
Supreme Court’s jurisprudence on the application of section 96 of the
Constitution Act, 1867. Section 96 is the main basis of the jurisdiction
of federal courts in Canada. In essence, section 96 is no mote than a
provision conferring the power of appointment of judges of the supe-
rior, district, and county courts (that 1s, the federal courts) to the gov-
ernor general. The provision sets a limit on the powers of the prov-
mnces to establish inferior courts and administrative agencies. The test
applied by the Canadian Supreme Court to decide whether a particu-
lar power (jurisdiction) pertains to the domain of section 96 and, thus,
to the federation, calls for a historical inquiry. As the Canadian Su-
preme Court established in Sobeys v Yeomans,'* powers which were
exclusively exercised by federal courts at the time of confederation are
the powers that cannot be undertaken by provincial courts or admin-
istrative agencies. For the purposes of the test the relevant date for
establishing exclusive federal (section 96) jurisdiction 1s 1867, even for
provinces which entered the confederation after that date, since when
“new provinces joined the confederation they accepted the existing
constitutional arrangements.” '’ In case no conclusive evidence
emerges from the four original provinces, the Supreme Court has to
mquire into the jurisdiction of similar courts i the United Kingdom
in 1867. It is apparent that the approach outlined by Justice Wilson in
Sobeys 1s a very strict one and 1s based on a philosophy which is the
polar opposite of Justice Blackmun’s judgment in Garcia.

Indeed, the limitations of the Sobeys approach are apparent and
were duly acknowledged by the Canadian Supreme Court: after all,
the test based on the arrangement of the jurisdiction of courts in 1867
cannot be applied to claims of “novel jurisdiction.” Indeed, the nov-
elty of a claim to jurisdiction 1s itself prone to interpretation. As then-
Justice McLachlin of the Canadian Supreme Court noted 1n a subse-
quent case, “[1]f a power is new, there can be no conflict with section
96, since it cannot have been within the jurisdiction of superior courts
at the time of confederation... [TThe imposition of a few new obliga-
tions cannot suffice to create a new jurisdiction... What is required to
create a new jurisdiction 1s a unifying concept or goal, and a suffi-
ciently novel philosophy to belie an analogy with the powers previ-
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ously exercised by superior courts.”
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It is interesting to see that the tests in National League of Cities v
Usery and Sobeys are based on the assumption that evidence of past
practices is able to reveal a state of affairs that has a bearing on the
present application of a constitutional provision. As jurisprudence on
the “traditional governmental functions” criterion suggests, courts
were not able to reconstruct the past under the test in a way that
would have yielded principled outcomes on a large scale. In addition,
Justice Blackmun challenged the presumption underlying the “tradi-
tional governmental functions” criterion—that 1s, the idea that the
Supreme Court should freeze federal-state relations at a point in time
chosen by the justices as the one representing the traditional state of
affairs. Even if the requirement of adherence to the distribution of
powers as they were in 1867 (Sobeys) occurs to one as more precise
than the criterion of “traditional governmental functions” (National
Leagne of Cities), 1t 1s important to note that the preferred point (posi-
tion) in time was picked by the courts in both cases and both tests call
for the restoration of the status quo ante. In this respect it is irrele-
vant whether returning to a long-abandoned model would confer
more or fewer rights to the states vis-a-vis the federal government. A
scheme based on historical narratives like the above, although it may
result 1 more rights or wider powers, makes those rights subject to
the discretion of constitutional review fora under criteria and stan-
dards which are not able to produce predictable or principled out-
comes in the long run. Also, one may ask why any prior status quo
should fit the constitution better than the status quo of the day.

All these concerns are well illustrated in the application of public
forum analysis 1 the U.S. Supreme Court’s free-speech jurisprudence.
When facing a challenge to the constitutionality of regulations of ex-
pression on government property the U.S. Supreme Court applies the
criterion of “traditional public forum” to decide whether the govern-
ment is acting as a lawmaker or as a property owner in imposing lim-
its on free speech. Government property that has long been allotted
to assembly and debate constitutes a traditional public forum for the

" and the “regulation of speech on government

purposes of the test,
property that has traditionally been available for public expression is
subject to the highest scrutiny.”" Thus the traditional public forum

criterion is one of the judicial means used to define those instances of
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governmental interference in freedom of expression with regard to
which the Supreme Court applies the most demanding standard of
review. If such a field is defined with care and in a predictable man-
ner, the public forum analysis can become an important device foster-
mg judicial deference: outside traditional public fora, the governmen-
tal limitations imposed on free speech are subject to a more relaxed
reasonableness review. Judicial deference, however, may only function
mn a predictable and principled manner if the traditional public forum
criterion does deliver on 1ts underlying promise—that is, 1s capable of
outlining those cases in which strict scrutiny 1s to be applied. Failure
to do so would mean that courts identify traditional public fora for
the purposes of the application of the test in an ad hoc (case-to-case)
fashion, thus also contributing to uncertainty in free-speech jurispru-
dence.

In order to examine the constitutionality of a ban on solicitation,
the court had to decide whether airport terminals qualify as a tradi-
tional public forum in International Society for Krishna Conscionsness v
Lee.”" A divided Supreme Court found that airport terminals cannot
be regarded as traditional fora for free speech. Chief Justice
Rehnquist, writing for the majority 1 this respect, reasoned that the
proliferation and expansion of airport terminals is a recent phenome-
non in the U.S., while solicitation of any sort at airports is an even
more recent trend, thus airports have not been available for speech
activities from time immemorial. Analogies with bus terminals and
railway stations as spaces of free expression were rejected, as such
transportation terminals are usually in private hands, and the Chief
Justice per se questioned the function of airports as fora for public
discourse (and not for air travel).

In sharp contrast, Justice Kennedy found that airports qualified as
public fora. He found the majority’s application of public forum
analysis simplistic and insensitive. Firstly, the majority performed its
analysis concentrating on a non-speech-related aspect of the public
space under investigation. He disagreed with the majority’s historical
analysis, submitting that not all forms of traditional public forum
were established as spaces for speech in public, using public parks as
an example. Justice Kennedy submitted that airports are “of recent
vintage” and as such cannot survive a search for “time-honored tradi-
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tions.” In this respect, he called attention to the function of the public
forum doctrine that should take precedence over historical analysis,
and suggested that protection should be provided to speech in spaces
that are suitable for public discourse, irrespective of their “historical
pedigree.” Indeed, tests calling for an inquiry mto history and tradi-
tions are often criticized for artificially perpetuating a former status
quo and barring novel developments from constitutional recognition.
In the case of public forum analysis, this well-recognized problem is
further underpinned by the realization that the test depends to a large
extent on the government’s classification of the function (purpose) of
government-owned property. As Justice Kennedy pointed out, judi-
cial deference to the government’s classification would make the
Court assist the government in circumventing the primary purpose of
speech protection 1 warding off government-imposed restrictions on
freedom of expression.

Indeed, the emergence of new claims is not that illusory, as recent
litigation concerning Internet access in public libraries' or a chal-
lenge to local trespass prohibitions in formerly public streets' dem-
onstrates. Such cases might raise further doubts about public forum
analysis. In Hicks, petitioners brought a First Amendment against a
Richmond city council declaring certain streets private city property
and barring non-residents from the premises, and against unwritten
city-council rules requiring demonstrators and leaflet distributors to
obtain prior permission for their activities on the premises. The
measures adopted in Richmond are typical of recent local efforts
made 1m response to violent and drug-related crimes in urban
neighborhoods."™ In Hicks, the U.S. Supreme Court per Justice Scalia
upheld the city-council regulation under the overbreadth doctrine of
the First Amendment, finding that the legitimate applications of the
policy far outnumber its potential abuses.

Note that the contested measures taken by the city are a clear ex-
ample of the peril Justice Kennedy foresaw when he talked about the
varying requirements of constitutionality depending on how the
owner (the government) designates the function of its property. In-
deed, previously the Virgina Supreme Court struck down the regula-
tion on public forum grounds. Nonetheless, in Hicks the U.S. Su-
preme Court did not apply public forum analysis. This way, while the
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justices did examine the constitutionality of the regulation, the Su-
preme Court did not address the potential constitutional problem
arising out of governmental efforts to privatize property that has his-
torically been a space for the free expression of ideas under the First
Amendment. Thus the judgment in Hzks may be seen as a minimalist
stance taken by a court trying, as far as possible, to avoid addressing
constitutional issues on their merits. In the light of the various fea-
tures of public forum analysis, however, one may have the feeling that
the Supreme Court opted for an overbreadth analysis in order to
avold the application of public forum analysis. After all, the applica-
tion of the traditional public forum standard in the context of Hicks
would have called for the clarification of basic problems in public fo-
rum analysis. First among these problems would have been to deter-
mine the relevance of the uses of a city street from time i1mmemorial.
With the Court not resorting to public forum analysis 1 the case,
skeptics might believe that indeed the “time-honored traditions” of
the polity are relevant only 1n some cases and to the extent to which
the justices find them convenient.

3.4. The other pole: history as constitutional text in the
Québec secession reference

In the cases discussed so far, constitutional review fora have applied
constitutional provisions that make an express reference to the past,
or the courts have referred to history in the context of applying a
constitutional provision. Analysis based on these cases suggests his-
torical narratives are not capable of clarifying the meaning of the con-
stitutional text or any other norm in one, and only one, compelling
sense, nor does the text of the constitution offer much—and espe-
cially not definitive—guidance as to the construction of the relevant
past. Furthermore, 1t has also been shown that the past itself does not
constrain the discretion of constitutional review fora in selecting the
components building up the relevant past that is transformed into
“history” via interpretation, nor does the past prescribe its own exclu-
sively proper (true) interpretation. In addition, previously analyzed
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cases suggest that while components of the past are per se interpre-
tive, the interpretation of data about the past 1s guided as much by
well-reasoned theories as by the prejudices of the interpreter.

From the perspective of textual support in the constitution, the
Québec secession reference'™ is the polar opposite of the cases analyzed
above. In the Québec secession reference the Canadian Supreme Court was
petitioned by the government to decide whether the unilateral seces-
sion of a province was possible under the Canadian Constitution."
The reference was an attempt to clarify the constitutional relevance
and potential consequences of Québec’s long-voiced demands to se-
cede from the rest of Canada."’ Straightforward as the phrasing of
the issue appears, there is a subtle point: the Canadian Constitution
does not provide for the secession of provinces.

When exploring the issue of unilateral secession the Canadian
justices divided their reasoning into three stages. First, the Supreme
Court developed a complex theoretical framework: as a first step,
the justices derived four constitutional principles from Canadian
constitutional history; then, as the second step, they defined the
scope of those constitutional principles with reference to constitu-
tional jurisprudence. Afterwards, based upon this theoretical frame-
work, the justices addressed the issue raised by the reference ques-
tions, that is, the constitutionality of the unilateral secession of
Queébec, 1 the context of the four constitutional principles. This
approach was followed for a reason: “Because this Reference deals
with questions fundamental to the nature of Canada, it should not
be surprising that it 1s necessary to review the context in which the
Canadian union has evolved.”"” In the case the Canadian Supreme
Court decided as to Québec’s unilateral secession from the rest of
Canada without reliance on any particular constitutional provision,
but with ample reference to Canadian history and principles derived
from it.

The Canadian Supreme Court’s reliance on confederation history
does not make the decision stand out from among numerous in-
stances in which courts have relied on historical narratives. What
makes the Supreme Court’s references to history extraordinary in the
Québec secession reference 1s that in this case the justices relied on Cana-
dian history not as an aid to constitutional construction but as a
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source of principles and rules, giving rise to constitutional obligations.
As the Supreme Court said, such

supporting principles and rules, which include constitutional
conventions and the workings of Parliament, are a necessary
part of our Constitution because problems or situations may
arise which are not expressly dealt with by the text of the Con-
stitution... In order to endure over time, a constitution must
contain a comprehensive set of rules and principles which are
capable of providing an exhaustive legal framework for our sys-
tem of government. Such principles and rules emerge from an
understanding of the constitutional text itself, the historical
context, and previous judicial interpretations of constitutional

: 1
meamng... >

Thus, while the Canadian Constitution has no provisions on seces-
sion from the union, the Supreme Court’s argument is based on the
premise that the century-long operation of the constitution as a whole
still provides guidance. The constitution in this broad sense contains
written and unwritten rules.'” The Supreme Court emphasized that
the Canadian Constitution 1s “primarily a written one, the product of
131 years of evolution. Behind the written word is an historical line-
age stretching back through the ages, which aids in the consideration
of the underlying constitutional principles.”'®" When considering the
constitutionality of a unilateral attempt at secession, the justices de-
rived four constitutional principles from the history of Canadian con-
federation under the constitution: federalism;'® democracy;163 consti-
tutionalism and the rule of law;'** and respect for minorities.'®

The Supreme Court then carried out a detailed examination of the
four constitutional principles, analyzing the Supreme Court’s prior
jurisprudence relevant to the principles. As Hogg aptly remarks, these
constitutional principles “were not invoked merely for a rhetorical
effect.”' Based upon these four principles the Supreme Court held
that Québec did not have the right unilaterally to secede.'’ Neverthe-
less, the justices said that the principle of democracy required that the
will of the people demanding secession in clear terms had some ef-
fect.'”® In the words of the Supreme Court, the “federalism principle,
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in conjunction with the democratic principle, dictates that the clear
repudiation of the existing constitutional order and the clear expres-
sion of the desire to pursue secession by the population of a province
would give rise to a reciprocal obligation on all parties to Confedera-
tion to negotiate constitutional changes to respond to that desire.”'"”
The Supreme Court emphasized that breaching the requirement of
negotiation would undermine the legitimacy of secession, 7 and
stressed that during negotiations the same four principles must gov-
ern the conduct of the parties.'”" Thus, according to the Supreme
Court, constitutional principles derived from the history of the Cana-
dian Constitution and supported by the jurisprudence of the Supreme
Court make 1t possible to reach secession via negotiation. If there is a
clear request for secession by a province, the rest of the confederation
must grant its secession. “[O]nce the decision was rendered, everyone,
Québec separatists and the spokespersons for the federal government
alike, cheered.”'” Two years after the decision of the Supreme Court
the Clarity Act was adopted, establishing a framework for starting ne-
gotiations along the lines of the decision of the Supreme Court.'” Yet
it 1s also important to recall the words of Hogg, pointing out that
“[t]his obligation to negotiate had never been suggested in the past,
and had not even been argued by counsel before the Court.”'™
Occasions when courts have decided important constitutional is-
sues without reference to the constitutional provisions specifically
governing that issue are numerous. The shortcomings, or lack, of a
bill of rights has been remedied by various constitutional review fora
without reference to a constitutional provision proper. The U.S. Su-
preme Court undertook to insert the protection of privacy'” or the
right to travel into the constitution’s edifice. Indeed, the U.S. Su-
preme Court found reason to protect the right to travel not only in
the constitution’s Due Process Clause and Equal Protection Clause,
but also in the federal structure of government.'” The Australian
High Court dertved constitutional guarantees of freedom of expres-
sion from the nature of democratic government,'”” while rights pet-
taining to criminal procedure were found in the rule of law and sepa-
ration of powers.178 Furthermore, the justices of the Canadian Su-
preme Court are eager to submit that the very purpose of the Char-
ter’s equality clause (s.15) 1s the protection of human dignity, although
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the right to human dignity is not mentioned expressly therein.'” Simi-
larly, without any explicit textual backing, the French Constitutional
Council found that the preamble to the 1946 French Constitution
protects human dignity from subjugation and degrading treatment."”
And the European Court of Human Rights made a similar claim re-
cently in the context of privacy protection (Article 8), unperturbed by
the silence of the Furopean Convention on dignity."™

This should not create the false impression that judicial creativity
of this kind 1s restricted to rights cases: courts have established impor-
tant constitutional rules and obligations on the operations of govern-
ment without express textual support in the constitution. One striking
reminder is Marbury v Madzson, the case associated with the establish-
ment of federal constitutional review in the U.S. Despite its reputa-
tion, Marbury was not the first case to assert such a jurisdiction for
federal courts,"™ nor is the finding, magnificently stated by Chief Jus-
tice Marshall in the case, compelled by any provision of the U.S. Con-
stitution.'” Similarly, although guarantees of the judicial independence
of provincial courts are not set forth in the Canadian Constitution,
the Canadian Supreme Court found it to be an important component
of Canadian constitutionalism."** The German Federal Constitutional
Court established the requirement of federal comity without much
constitutional guidance to this effect,' and found that it has the
power to review the constitutionality of constitutional amendments
without clear and explicit constitutional indications.'® And the list
could cover many more cases. What makes the Canadian Supreme
Coutrt’s deciston in the Québec secession reference stand out 1s the justices’
recourse to historical narratives in order to make up for the Canadian
Constitution’s silence on the issue before the bar—a feature that
makes this case particularly interesting for the present analysis.

Tierney suggests that the unusual solution adopted by the Cana-
dian Supreme Court was appropriate for the “extra-constitutional”
problem that the justices were to resolve.'"® Plausible as this explana-
tion may sound, one has to take into account that it has the potential
of undermining the legitimacy of the Supreme Court’s involvement in
the case. If “extra-constitutional” means that the matter 1s not justici-
able, the Supreme Court’s handling of the case becomes problem-
atic.'"™ When responding to a justiciablity challenge in the case the
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Supreme Court said very carefully that the “very fact that the Court
may be asked hypothetical questions 1 a reference ... engages the
Court 1n an exercise it would never entertain in the context of litiga-
tion. ...[I]f the Court is of the opinion that it 1s being asked a question
with a significant extralegal component, it may interpret the question
so as to answer only its legal aspects; if this 1s not possible, the Court
may decline to answer the question.”"”’

In the Québec secession reference, historical narratives played a central
role in the Court’s argument. According to Reilly, the reasoning of the
Supreme Court in the case is in fact a “historical justification of extra-
! Telling the story of secessionism in Can-
ada might be regarded as an inevitable component of judicial deci-

constitutional principles.

sions concerning the issue of the secession of provinces. However, in
the Québec secession reference the long durée of Canadian constitutional
history became the source of the rules prescribed to govern unilateral
secession. The Supreme Court presented the 1867 constitutional ar-
rangement as “the first step in the transition from colonies separately
dependent on the Imperial Parliament for their governance to a uni-
tied and independent political state in which different peoples could
resolve their disagreements and work together toward common goals
and a common interest.””” One of the recurrent phrases of the deci-
sion is that the federal structure of government was created in re-
sponse to the political, economic, and cultural context of the day,"”
allowing room for differences within its framework,'” and adjusting
to the emerging needs of society."” In addition, the justices noted that
the origins of the Canadian polity and of Canadian constitutionalism
are embedded m history: the expectations and aspirations of the po-
litical community are integral to the Canadian Constitution.'”

The Court emphasized throughout this presentation that Québec
has been an mtegral part of the Canadian constitutional arrange-
ment,"” and that the existing constitutional framework (federalism in
particular) is the result of a development which responded to the
needs and aspirations of Québec as well."”” Furthermore, according to
the Supreme Court the 1982 constitutional amendments to which
Québec refused to consent “did not alter the basic division of powers
in sections 91 and 92 of the Constitution Act, 1867, which is the pri-

mary textual expression of the principle of federalism in our Constitu-
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tion, agreed upon at Confederation.”” The justices suggested that the
basic, original arrangement to which Québec consented had been pre-
served throughout the 1982 amendment process, despite Québec’s
rejection, and that the main reason for confederation (a federal ar-
rangement of government) was to respect the distinctiveness of Qué-
bec.'” This is indeed a possible reading of the historical record, but is
far from being an exclusive or compelling account.

Although the historical record consulted by the Supreme Court
has not been questioned as far as its factual correctness 1s concerned,
the Supreme Court’s handling of history in the case deserves closer
examination. The Supreme Court did not indicate at any point that its
mterpretation of confederation was, or might be, controversial. There
may be particular problems in the context of the secession of Qué-
bec—after all, it 1s expected that the federal unit (province) intending
to secede from a federation and those federal units which intend to
stay will have a different reading of the basic principles upon which a
federation operates. The Québec secession reference was not the first sign
by Québec that it did not agree with the very basics of Canadian fed-
eralism and constitutionalism. The immediate political context of the
reference 1s marked by voices of Québec separatism mvolving two
referenda on secession and three constitutional accords which Qué-
bec did not ratify. In addition to the patriation of Canada, the 1982
constitutional reform brought about the Charter of Rights, the consti-
tutionalization of aboriginal rights, the principle of fiscal equalization
among provinces, the concurrent provincial power to regulate inter-
provincial trade in natural resources, and a new amending formula for
the constitution.

Québec’s disagreement with the 1982 arrangements surfaced dur-
*" The 1982 constitutional amend-
ments were followed by two attempts at constitutional revision, the
Meech Lake (1987) and the Charlottetown (1992) constitutional ac-
cords. These accords centered mainly on the rights of aboriginal peo-
ples and the status of Québec. Both constitutional accords failed, and
the “widely held sentiment in Québec that the Meech Lake and Char-
lottetown accords had been rejected by the rest of Canada because

mg the amendment negotiations.

they ‘gave too much’ to Québec resulted in growing support for the
sovereignist forces in Québec.””" In 1994, a refueled separationist
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government raised the issue of secession again in all potential forums,
such as in the Québec legislature, before the electorate in a referen-
dum and in Québec courts.”” Despite such strong blows, for many
the federal government’s petition for reference on the issue of unilat-
eral secession was the first real indication that secession could occur
at a]l.Zlﬁ

Therefore, it is important to consider the Supreme Court’s inter-
pretation of events in which provinces had intended to break away
from the federation or had made attempts to undermine federal ar-
rangements. For instance, the Supreme Court mentioned the events
that took place in Nova Scotia in 1867, when the new premier, Joseph
Howe, made attempts to withdraw from the freshly established con-
federation. Howe was acting with major local support, as in the first
dominion elections 18 federal seats out of 19 were taken by anti-
confederation representatives, and a similar allocation of seats oc-
curred at the provincial level. The attempts at secession were rejected
by the Colonial Office in London.”™ In the light of these events it
may be a little surprising that when summing up the virtues and initial
success of the 1867 arrangement the Supreme Court concluded:
“|f]ederalism was also welcomed by Nova Scotia and New Brunswick,
both of which also affirmed their will to protect their individual cul-
tures and their autonomy over local matters. All new provinces join-
mg the federation sought to achieve similar objectives, which are no
less vigorously pursued by the provinces and territories as we ap-
proach the new millennium.”*” These words clearly reflect the theto-
ric of the Supreme Court, used to smooth occasional wrinkles in the
texture of confederation history.

Furthermore, although it might not be apparent at the outset, the
Supreme Court was very cautious in selecting its references, both in
terms of finding the right authorities and also 1 avoiding certain
sources. A fine example of tracking the right words and the right au-
thor is the Supreme Court’s construction of support for the argument
that “[f]ederalism was a legal response to the underlying political and
cultural realities that existed at Confederation and continue to exist
today.”” In support of this position, the Supreme Court quoted at
length the words of George-Etienne Cartier, a prominent Québec
politician and a supporter of confederation, spoken at the confedera-
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tion debates in 1865.””" The words of Cartier represent one position
advocated m Québec at the time of confederation. In another respect,
the gesture of the Supreme Court to refer to a prominent Québec
politician in support of confederation is a symbolic move, especially
m the light of the fact that Cartier 1s the only Québec politician
quoted at length 1 the decision.

Further examples of the Supreme Court’s careful selection of
sources in support of its decision may be encountered in the reasons
given by the court in support of the mdividual constitutional princi-
ples established in the decision. The selection of prior jurisprudence
for the purposes of the decision also bears the mark of the justices’
preference for a pro-confederation narrative. Not long before the de-
cision in the Québec secession reference the Supreme Court handed down
two judgments 1 which the main issue centered on Québec’s adver-
sity towards the fundamentals of the 1982 constitutional arrangement:
the Québec veto reference and Ford v Québec. In the Québec secession reference
the Supreme Court carefully avoided discussing its decisions in these
cases. In Ford™” the Supreme Court rejected Québec’s omnibus invoca-
tion of the Charter’s “notwithstanding clause” (section 33) aiming to
exempt Québec’s legal system from the reach of the Charter. Earlier,
in the Québec veto reference;”” the Supreme Court was requested to de-
clare that, as a matter of constitutional convention, Québec had the

. . 2'1 )
power to veto constitutional amendments.*"

Based upon the evidence
submitted, the Supreme Court did not find such a constitutional con-
vention. Note that the request for reference was one of the many at-
tempts by Québec to halt the 1982 constitutional amendment proc-
ess, and the Supreme Court decided the case after the 1982 amend-
ments came into force. In the Québec secession reference the Supreme
Court did not analyze the effects of the Québec veto reference on the
overall operation of the confederation, or in the narrower context of
the principle of federalism. Indeed, the justices mentioned the Qwébec
veto reference in support of the finding that the 1982 Constitution Act
brought into force.”!'

In establishing the constitutional principle of federalism the Su-
preme Court relied extensively on the Patriation reference. In this case
the Supreme Court had to decide whether there was a constitutional

. . . . . 212
requirement of provincial consent to constitutional amendments.”~ A
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majority of six justices in the Canadian Supreme Court found that
constitutional convention required a “substantial degree” of provin-
cial consent for amendments affecting the provinces, although the
consent of all provinces was not necessary. Note, however, that such
a provincial consent requirement is not unprecedented. Although Ar-
ticle V of the U.S. Constitution does not require unanimous state
consent to constitutional amendments, the Senate Suffrage Clause of
the U.S. Constitution prohibits the abolition of equal representation
of any states in the U.S. Senate without the express consent of the
state in question. This rule was regarded as safeguarding the position
of the small states in the federal legislative process.””

Viewed in its broader context it i1s apparent that in the Québec seces-
sion reference the Supreme Court was seeking a grand narrative in which
the spotlight shifts from Québec’s various attempts at secession to a
prior compromise controlling minor events of the past—a prior
compromise which may serve as common ground accepted by all the
parties. Relying on the Constitution Act of 1867 as a baseline, and
practically discarding the less glamorous moments of confederation
past, the justices outlined an uncontested success story of a long-
existing federation, capable of accommodating the demands of its
members over time.

This approach is disturbing, since observers noted that there are
indeed “conflicts between the dominant narratives of Québec and of
the rest of Canada.””'* The participants have divergent understandings
of the history of the formation of the federation.””” Thus it might be
surprising that the opinion of the Court does not mention that there
are competing accounts of confederation history in the discourse.”"’
Although the Court talks about the 1982 constitutional reform as a
successful attempt at accommodating the current needs of a diverse
polity, from the perspective of Québec the history of the 1982 patria-
tion might also be read as the story of being left outside the Canadian
Constitution in a formal (positive) sense.”’” Also, it is strongly sug-
gested by McRae that a subsequent attempt at constitutional amend-
ment, the Meech Lake Accord of 1987, was defeated due to the dif-
fering perceptions of the “ideals of Canada held by Anglophones and
Francophones.””"® Still, as far as the historical narrative followed by
the Supreme Court is concerned, the justices did not write a history
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that would reflect the plurality of competing readings. Instead, the
justices constructed a strong, homogeneous storyline: the history of a
successful confederation.””” This approach does not seem to reflect
that “[a]t the heart of the Canadian constitutional debate lies a clash
of stories about Canada’s history.”” Nor does the Court indicate that
there are other plotlines along which Canadian constitutional history
may be reconstructed.”'

Instead of (re)constructing a comprehensive account of confedera-
tion history responding to the above realities and challenges, the Ca-
nadian Supreme Court followed a different methodology in the Qwuébec
secession reference and opted for a reconstruction of confederation his-
tory according to a rhetoric that emphasizes continuity and reconcilia-
tion, stability, and the endurance of the structure of government over
time. This storyline, illustrated with carefully selected fragments of the
past, then became the source of constitutional rules, mostly obliga-
tions, governing the secession of a province from the rest of Canada.
This approach is all the more interesting since the Canadian Supreme
Court’s endeavor to identify constitutional rules applicable to the is-
sue were seriously impaired by the lack of constitutional text to this
effect.

3.5. Summary of findings: towards disenchantment

Chapter Three was motivated by two premises discovered in the pre-
vious chapters: on the one hand it accepted that in the course of con-
stitutional adjudication the text of the constitution does matter, if for
no other reason than to provide a thin coating of legitimacy. The
other major premise of the chapter was the observation that historical
narratives are recurrent in constitutional reasoning, both in legal (ju-
ridical) and in extra-legal arguments. The main concern of the chapter
was to map the relationship between constitutional provisions and
historical narratives, as traceable in constitutional cases. Already dur-
mg the first steps of this inquiry it became clear that while constitu-
tions do reveal scenes from their past with relative frequency, such
provisions are usually located in the preamble. At the same time, even
mn cases where the preamble of a constitution tells little about its or1-
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gins, courts have applied and interpreted constitutions with well-
traceable references to the past, history, and traditions of the polity
governed by the constitution. Such references have often been used
by courts to suggest that in the light of history and traditions, the
reading and application of a constitutional provision would become
more accessible, if not obvious.

The analysis then turned towards establishing whether a judicial
mquiry into history would really deliver on such a high expectation.
After all, even if this claim were to withstand a searching inquiry, one
could be on the right track when searching for a method of eliminat-
mg indeterminacy in constitutional adjudication. In order to explore
this relationship and its potential to eliminate mdeterminacy, the
analysis first focused on cases i which looking into the past was
mandated (or at least commissioned) by the constitutional text. It
then turned towards cases in which historical narratives, and their
various modalities, were invoked by courts to elucidate the meaning,
and thus aid the application, of constitutional provisions. Finally, the
analysis focused on an instance in which historical narratives replaced
the constitutional text, giving rise to novel constitutional obligations.

The aim of drawing up such a continuum was to aid the evaluation
of findings reached 1n a wide array of micro-contexts. Instances in
South African transitional justice jurisprudence and Canadian indige-
nous rights jurisprudence were reviewed 1n order to see to what ex-
tent an open invitation to historical inquiry 1 the constitutional text
compels justices to conduct such an undertaking in practice. The
cases suggest that, while on the basis of the respective constitutional
provisions justices were willing to acknowledge the need to look imnto
the past, the terms of the exercise were not mandated by the text of
the constitutional provisions. This finding was reaffirmed by lessons
learnt from South African transitional justice jurisprudence. While the
epilogue to South Africa’s interim Constitution condemns apartheid
m clear terms and calls for amnesty in order to bridge the historical
divide between the past and the present, when it came to reviewing an
mmportant piece of legislation erecting that bridge, South Africa’s
Constitutional Court judges did not undertake a scrupulous inquiry
mto the unjust past. In Canadian indigenous jurisprudence, the jus-
tices provided an array of justifications for studying the historical con-
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text of aboriginal rights claims. This justification then had differing
effects on the inquiry itself. This clearly indicates that when the rele-
vant constitutional provision 1s read with a historical context mn mind,
more approaches are plausible yet none of them 1s compelled by the
terms of the constitutional provision.

The findings suggest that, while the text of a constitutional provi-
sion might call for searching the past for clues, the nature and extent
of that judicial inquiry is not compelled by the terms of the constitu-
tional provision itself. As a comparison of South African and Czech
constitutional jurisprudence suggested, a constitutional court can
condemn a segment of the past without express constitutional au-
thorization, and another court which recetved ample guidance from
the text of the constitution on judging a repressive past might not go
as far as condemning various segments of that past or evaluating the
conduct of actors in either role 1 an oppressive regime. This is dis-
turbing news for those who were inclined to hope that historical nar-
ratives, at least in cases in which they were called for in the constitu-
tional text, would deliver straightforward answers, thus limiting inde-
terminacy.

Reaching the middle of the continuum, an overview of various ju-
dicial attempts to place a constitutional provision in its proper histori-
cal context explored further reasons for discomfort concerning the
utility and role of historical narratives m constitutional adjudication.
Instead of gaining reassurance from the predictive force of judicially
crafted tests as means of exploring the past for guidance, a careful
analysis of cases suggests that a focus on excavating the past for les-
sons might divert (both the observers’ and the justices’) attention
from the constitutional issue to be resolved. On the one hand, it
seems that neither self-standing accounts of history nor tests focusing
on the historical aspects or traditions of an issue call for a separate,
elaborate justification launched by a court. Despite such an implicit
agreement, justices often seem to disagree about the focus and proper
application of such an inquiry. At the same time, while justices discuss
in a case the proper approach to analyzing the past, questions such as
squeezing future claims mnto the frames of the past, or the shaping
and reshaping of the terms of the inquiry into the past, and thus into
the constitutional issue, seem to slip into secondary place. These ob-
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servations suggest, on the one hand, that the past teaches lessons ac-
cording to the terms of the mquiry imposed on it by the present.
Moreover, they suggest that the past may have as many lessons to
teach as there are observers motivated to listen. These findings seem
to undermine any promise or expectation of curbing indeterminacy.

Indeed, these observations are further amplified in the light of the
mstance in which justices resorted to deriving constitutional rules
from constitutional history itself, as if to make up for the gaps and
silences in the text of the constitution. Even on the face of it, the ap-
proach followed by Canadian justices in the Québec secession reference
suggests that historical narrative may be invoked with relative confi-
dence to stand 1 for constitutional text even in such critical matters
as the unilateral secession of a province from a federation. Although
eliminating indeterminacy in constitutional mterpretation might be
popular and easy-to-justify rationale, it appears that historical narra-
tives have not fulfilled their role in promoting predictability and curb-
mg judicial discretion in constitutional interpretation. The findings of
this chapter not only suggest that the entire judicial inquiry mnto the
past 1s a matter of free-ranging judicial discretion; they also confirm
sertous doubts about the objectivity and neutrality of historical justifi-
cations.
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CHAPTER FOUR

Behind Historical Narratives:
The Promise of Continuity

The previous chapters sought to demonstrate that—despite lawyers’
intellectual reflexes—accounts of the past, history, and traditions are
not hard facts to be taken at face value. Rather, accounts of the past
(historical narratives) are the outcome of processes of interpretation.
Lawyers’ accounts of the past as presented in constitutional cases are
as interpretive as any other historical narrative. The last of these con-
cerns relates closely to a court’s justification for selecting particular
segments of the past for the purposes of settling a constitutional
problem. When invoked in constitutional cases, arguments from his-
tory and traditions are presented as if they compelled certain conclu-
sions, thus delineating the proper interpretation of the constitution in
a specific case. The privileged stature of a historical narrative ap-
proved by a court in a given case stems not from qualities inherent in
the preferred historical narrative itself, but from the privileged posi-
tion acquired by the constitutional review forum in the public dis-
course. As a consequence, the normativeness of historical narratives is
often veiled and amplified at the same time when these narratives are
invoked in constitutional adjudication.

As already submitted i the context of the role of traditions in
common-law reasoning, this normativeness derives from submission
to an unknown authority' and is often associated with non-
mstrumental notions of loyalty, sympathy, and honot.” The norma-
tiveness of past events is asserted on a non-rational but reasonable
basis.” It is often overlooked, however, that the normative component
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of a historical argument does not follow from the course of past
events themselves, but has significantly different origins.* Rather, as
clearly demonstrated by Robert Alexy, this normativeness is based on
a premise which indicates whether the example from the past is desir-
able for the present, or whether it should be abandoned. This norma-
tive premise hidden behind the veil of past events withstands separate
justiﬁca'rion.5 This 1s primarily so since it is this premise that frames a
court’s nquiry into evidence of past practices in the first place. This
premise should not be mistaken for a court’s mitial decision mn fram-
ing the issue for the purposes of constitutional analysis. Alexy’s point
draws the observer’s attention to a set of premises that are so ele-
gantly masked by juridical arguments. Tracing such premises behind
historical narratives is a real challenge for an analysis exploring the
role of historical narratives in curbing indeterminacy in constitutional
adjudication. The following two chapters are devoted to mapping two
central normative justifications underlying historical narratives in con-
stitutional adjudication 1n courts struggling with unsettled founding
myths. This chapter examines the logic of continuity rhetoric underly-
ing historical narratives, while the following chapter concentrates on
the equally forceful rhetoric of reconciliation, often launched as a
(competing) premise for engaging in an inquiry into the past.

The notion framing the present analysis relates to yet another be-
lief (or, better, misunderstanding) shared by many representatives of
the legal profession in connection with historical narratives. Lawyers’
first instinct seems to be that any account of the past waiting to be
unearthed by willing judges in constitutional cases best resembles a
row of pearls on the sturdy thread of continuity. The analysis 1n the
present chapter demonstrates that continuity 1s indeed very different
from a thread holding the pearls of the past. Similar to historical nar-
ratives, accounts of continuity are themselves constructions by the
narrator—in our case the court or justices in constitutional cases.
Simply put, continuity rhetoric and its consequences are construed by
the narrator—the court performing constitutional review in this case.
As continuity does not follow automatically from an account of the
past, for continuity to make a difference in constitutional analysis it
first needs to be acknowledged by the court. For continuity to have
constitutional or legal consequences, such consequences first need to
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be defined and assigned in the narrator’s account of the past: continu-
1ty itself does not have automatic constitutional or legal consequences.
Tracing continuity 1s all the more mteresting since historians, unlike
lawyers, are not primarily interested in construing continuity rhetoric
as the backbone of a historical narrative. In contrast, the judicial pur-
suit of continuity most often serves as the plotline and normative jus-
tification for invoking historical narratives in constitutional adjudica-
tion. Among lawyers, considerations about preserving an institution, a
rule, or a principle through the turmoil of real-life events (constitu-
tional or legal continuity) far outweigh the historian’s concern for a
proper (re)presentation of past events.

The analysis 1n the present chapter maps commonly held accounts
of the virtues of continuity rhetoric in constitutional reasoning and
contrasts them with the features and consequences of continuity
rhetoric as asserted by courts in constitutional cases. Following an
mtroductory account of problems and misunderstandings, the present
chapter reconstructs and explores two sets of examples from consti-
tutional case law which best illustrate the workings of continuity
rhetoric in constitutional reasoning. It is appropriate to comment here
that continuity and reconciliation rhetorics are often mtertwined in
constitutional cases, and clear examples of one or the other may be
impossible to locate. Cases discussed in the present chapter are char-
acteristic of the continuity rhetoric framing courts’ reasoning, yet
these cases are certainly not free from other rhetorical patterns,
among them reconciliation rhetoric. Lessons drawn from continuity
rhetoric in the present chapter will serve as a basis for uncovering the
mechanics of judicial constructs of reconciliation in Chapter Five.

4.1. On the vices and virtues of continuity
in constitutional adjudication

Legal reasoning as an intellectual exercise is famous and infamous for
its path dependence. The promise of continuity in and beyond consti-
tutional cases 1s comforting for lawyers. During the ordinary working
days of established constitutional democracies, jurists are made un-
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easy when constitutional continuity is broken or traditions are de-
parted from. As federal judge and law professor Richard Posner said,
somewhat sarcastically, “Neither Blackstone nor a modern judge (or
shadow-judge law professor) is comfortable saying, “This 1s what the
law ought to be today, regardless of what it was yesterday, because we
have new problems and need new solutions.””® Approaches to stare
decisis are premised on the need to preserve continuity, or at least the
mmpression of it. Disagreement among advocates of different doc-
trines of precedent 1s usually underscored by concerns as to the extent
to which revolutionary disruptions can be tolerated or accommodated
within an intellectually coherent approach to stare decisis. Arguments
resting on the premise of continuity are also plentiful outside the
realm of precedent. When facing new problems or challenges, lawyers
m common-law and civil legal systems alike find refuge in drawing
analogies from familiar antecedents, m pointing to long-preserved
practices, and in adhering to standards and principles derived from
familiar patterns. Any argument advocating the observance of tradi-
tions or the need to follow time-honored practices contains a strong
claim to continuity.” This path dependence of legal reasoning is trans-
lated 1nto, and ensured by, patterns of reasoning residing comfortably
mn lawyers’ intellectual habits.

A careless observer might believe that in constitutional cases heavy
with historical narratives the rule or standard of behavior identified by
the court 1n past practices 1s just how arguments should and do flow 1n
constitutional reasoning when the past is consulted for guidance. As a
result, historical narratives casually stretching the grip and grasp of past
practices into the present are often insulated from closer scrutiny. A
more attentive account, looking behind the usual forms and patterns of
legal reasoning, however, reveals that i constitutional cases packed
with historical narratives the assertion of continuity 1s indeed a plotline
and normative premise for invoking history, thus the court’s account of
the past, history, and traditions 1s purposefully arranged along a pattern
that reflects continuity. A better reading of such lines of reasoning fa-
miliar from constitutional cases approaches the scenario as a historical
narrative composed of a sequence of carefully selected past events ar-
ranged along the plotline of continuity, leading to—as 1f an organic
conclusion—the resolution of the constitutional problem of the pre-
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sent, dressed 1n the magnificent costume of self-evidence. The impres-
sion of the constitution’s time-resistant meaning presents the constitu-
tional text as the depository and emblem of continuity in the polity. It
1s not much of a leap from there to conclude that courts guarding the
proper construction of the constitution may then be presented as
“agents of continuity” mn the public discourse.

In constitutional cases one can detect at least two types of continu-
ity rhetoric, which often intermingle and thus mutually boost one an-
other’s force and success. On the surface there is a continuity of
events which is reconstructed as a familiar sequence of episodes from
the past. This de facto sequence of events often frames a deeper
genre of continuity, that is, a continuity of values, often claimed to be
reflected by the sequence of events. The interaction of continuity on
the surface and the continuity of deep currents can be beautifully
traced 1 the Canadian Supreme Court’s reasoning in the Québec seces-
sion reference. As familiar from Chapter Three, in this case, due to the
lack of applicable constitutional provisions, the justices relied on a
particular account of the past in order to dertve from it a set of con-
stitutional rules. In the Québec secession reference the Canadian Supreme
Court concluded its analysis by finding that 1t is “apparent from even
this brief historical review that the evolution of our constitutional at-
rangements has been characterized by adherence to the rule of law,
respect for democratic institutions, the accommodation of minorities,
msistence that governments adhere to constitutional conduct and a
desire for continuity and stability.”8 In the Court’s reasoning, the en-
durance of the initial constitutional arrangement over time and vari-
ous political challenges had a central role. Note that the justices are
not referring simply to a line of events, but also to principles—or,
better, values—residing in the past, reconstructed along a continuity
rhetoric. In the course of this exercise, the establishing of a link be-
tween past, present, and future was central: the four constitutional
principles (i.e., federalism, democracy, constitutionalism and the rule
of law, and respect for minorities) which sustained the Canadian con-
federation over time also gave rise to the constitutional obligation of a
province to negotiate secesston from the rest of the federation.

As is also 1illustrated by the above quote, the justices transformed
their master narrative on the unaltered core of the Canadian Constitu-
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tion into a normative premise resting on the promise and demand to
preserve the imaginary status quo framing Canadian constitutional-
1sm. The justices emphasized that the original constitutional design
for federal-province relations had been preserved over time, despite
major constitutional reforms, some of which had not recetved Qué-
bec’s approval. The Court’s account created a sense and premise of
value continuity, which successfully disarmed any reading of past epi-
sodes even mildly disruptive of constitutional continuity. This 1s so
since, while one might dispute the justices’ account of particular
events, it is more difficult to dispute such values as the rule of law. In
this particularly mighty continuity rhetoric, legal arguments merge
with historical narratives. Underscoring the claim is a clear appeal to
constitutional continuity in a most formalistic sense: after all, the Ca-
nadian Constitution in force dates back to 1867. The argument of
formal constitutional continuity creates an undeniably strong frame of
reference. Its weak spot is that the Canadian Constitution itself does
not contain a particular provision that could be applied 1 the case.
The Canadian Supreme Court filled this textual void with a patch of
de facto continuity that was carefully selected from among potential
suitable historical narratives. As already analyzed at length in Chapter
Three, the justices were strategic in their selection of past events and
actors, and also in their interpretation of carefully filtered evidence.
The sequence of past events, when presented in the larger framework
of constitutional continuity, amounts to a comprehensive continuity
rhetoric, in which a formalistic continuity argument and a rhetoric
resting on premises of value continuity mutually reinforce one an-
other. In this constellation a particular historical narrative of Canadian
confederation history acquired such prominence that it could be used
to establish new constitutional obligations, not traceable in the consti-
tutional text.

The promise of continuity is particularly appealing for theories
seeking to legitimize modalities of constitutional reasoning, and also
for theorists interested in the anatomy of constitutional argument.
The continuity rationale also neatly matches the promises and expec-
tations familiar from the discourse on indeterminacy in constitutional
adjudication.” This suggests that, while historical narratives might be
mvoked using justifications other than the expectations stemming di-
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rectly from their (otherwise mistakenly assumed) objectivity and neu-
trality (non-mnterpretiveness), arguments with a dash of the past are
hard to disassociate from imagined qualities that are believed to bring
predictability and, thus, to tame indeterminacy, in constitutional rea-
soning. Furthermore, proceeding on the trail of continuity suggests
adherence to the basic tenets of the rule of law, bringing a reinforce-
ment of the fundamentals of constitutional government and the claim
of stability. Stability and predictability are appealing qualities for very
divergent theories of legal and constitutional reasoning. The appeal of
stability goes well beyond rule-of-law considerations. Explaining the
value of stability for originalism, Robert Clinton submitted that “it
ensures that contemporary society respects the legitimacy of the con-
stitutionally provided procedures for resolving disputes about the
meaning and enforcement of its fundamental charter.”"” Reaffirming
the claim to stability and predictability, scholars in law and economics
find that arguments in tradition are economically efficient, as these
arguments trace those rules that are socially accepted and that have
been tested over time."'

The continuity aspect of originalist arguments 1s easy to identify:
the rhetoric urging compliance with the “original meaning” of consti-
tutional rules, or the observance of constitutional rules as dictated by
“framers’ intent”, merges the force of founding myths with the story-
line of centuries of consistent practice, while simultaneously generat-
mg an atmosphere of disapproval at any attempt to depart from the
established rule. Note, however, that continuity rhetoric is traceable in
a wide range of non-originalist arguments deployed in constitutional
reasoning. Take, for mnstance, purposive interpretation,12 advocating a
holistic reading of constitutional provisions covering the purpose of
the constitutional provision and also its historical context. The Cana-
dian Supreme Court in Big M,” in a by now classic account of the
purposive approach, established the purpose of the Charter’s religion
clause (section 2|b]) by consulting history. The Supreme Court looked
mto the historical record on protection afforded to freedom of relig-
ion stretching from post—Reformation Europe, through the First
Amendment to the U.S. Constitution, to the words of the Canadian
Charter," concluding that “an emphasis on individual conscience and
individual judgment also lies at the heart of our democratic political
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tradition. ... They are the sine qua non of the political tradition un-
derlying the Charter.”" The Canadian Supreme Court’s emphasis on a
constitutionally relevant tradition is apparent here, as is the continuity
rationale underlying the Court’s construction of the Charter’s religion
clause.

Note that, once presented in a temporal dimension, a continuity
rationale is also present (yet less tangible) in modalities of constitu-
tional construction which rest on premises of an unalterable core,
such as textualism or its cousin, formalism. These genres of constitu-
tional reasoning are premised on the existence of solid points of ref-
erence. Textualism puts the spotlight on the sound meaning or defini-
tion of constitutional terms. This unaltered or unalterable core is then
presented as the residuary (conceptual) core of a given constitutional
provision that has been present at any given moment of the constitu-
tion’s application. As Akhil Reed Amar remarked recently, one might
learn more about the constitution itself when exploring terms recur-
ring in the constitutional text (intratextualism).'® The flagship premise
of his argument rests on Chief Justice Marshall’s gesture in McCulloch
v Maryland,"" exploring various provisions in the U.S. Constitution in
which the word “necessary” 1s used, mn order then to construct the
Necessary and Proper Clause. According to Amar, in these instances
“Marshall uses the document itself as a kind of dictionary and con-
cordance.”'® References to consistent reliance on such core construc-
tions create the impression of the polity’s lasting attachment to a
given construction of constitutional provisions."”

Nor are theories of constitutional reasoning which rest on strong
moral or value premises free from a continuity component. Value- or
morals-based theories are manifold: they range from natural-law theo-
ries, through premises echoing conceptions of human dignity (Kant-
1an, Christian, or indigenous understandings compete with one an-
other), to religious teachings about the good and the just. The com-
mon component of such conceptions 1s a set of fundamental prem-
1ses that underlie their universe of permissible and proper constitu-
tional constructions. Such fundamental premises are usually presented
as timeless and enduring—in the form of premises that have endured
the test of time—or take the shape of narratives that promote the
well-being of the polity until the distant future. What matters most for
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the validity and applicability (and, very often, for the universality or
universalizability) of such premises is the recognition and acceptance
of their core in situating present dilemmas vis-a-vis similar dilemmas
that have occurred or could occur at any time. Ahistorical premises
are often difficult to distinguish from those that have been preserved
for a long time or since time immemorial, since in construing a rheto-
ric of the preservation of, and adherence to, certain values, the alleged
endurance of preferred premises overshadows an account of their
transformation over time.

Whether in an originalist, a textualist, or a value-essentialist man-
ner, when seeking to secure adherence to long-preserved traditions a
constitutional review forum often appears to restate the obvious and
reinforce rules that are claimed to be applicable to all participants in
the public discourse. At the outset, an appeal to continuity in consti-
tutional argument suggests that (1) there exists a consensus in the pol-
ity about the proper understanding of past events and the values they
are called to represent (the de facto existence of a shared account of
history or traditions); and that (i1) this account of the past generates a
polity-wide agreement on, or is evidence for and a source of, stan-
dards of behavior to be observed by participants in the public dis-
course. These traits make continuity rhetoric launched m constitu-
tional adjudication particularly deceptive.

A constitutional review forum’s reliance on continuity in such a
fashion also suggests—at least implicitly—that the judicial review fo-
rum has acted in order to enforce fundamental (although not neces-
sarily constitutional) norms of the polity’s operations. For constitu-
tional scholars tired of ramblings about the countermajoritarian diffi-
culty, what 1s reassuring about the continuity rationale is that it ap-
pears to resolve numerous difficulties 1n situating constitutional adju-
dication within a pluralistic, representative democracy’s predomi-
nantly majoritarian decision-making processes. Assertions about
shared traditions, even if made via constitutional adjudication, do
permeate the polity’s ongoing discursive processes of i1dentity build-
ing, while prima facie trimming the undemocratic edges of constitu-
tional review. Note, however, that it may be due precisely to this con-
siderable legitimating effect that the veil of continuity rhetoric 1s not
that simple to pierce, despite Reid remarking that “[h]istory lets
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[judges] be activists ‘in the name of constitutional continuity’.””

Reid’s observations should thus stand as an uncomfortable reminder
about the least-welcome effect of a historical narrative invoked in the
name of continuity—that is, its potential to perpetuate (rather than
curb) uninvited judicial discretion 1 constitutional cases.

Furthermore, it is appropriate here to repeat the reminder about
the relationship of historical narratives and continuity rhetoric: from
the perspective of a continuity rationale, it 1s not history per se that 1s
relevant but adherence to the essence of it, preserving long-held stan-
dards and observing principles that are claimed to have been pre-
served in the polity throughout rather different times. Consistent
practice (adherence to a norm) over an extended period of time
serves as a sound basis for a claim of continuity. Such arguments are
typical vehicles for transforming historic continuity into a rhetoric of
continuity—that 1s, for turning facts into norms. Indeed, when under-
taking an inquiry into continuity rhetoric in constitutional adjudica-
tion, it is important to see at the outset that a de facto sequence of
events (“historic continuity”, for want of a better term) does not
automatically translate into constitutional or legal continuity. Rather,
1 constitutional cases courts construe a continuity rhetoric by select-
ing prominent periods of the past, while omitting others. A continuity
rhetoric may be constructed by choosing a preferred account from
among competing historical narratives.

The present chapter will demonstrate how this technique for the
building of a constitutional continuity rhetoric is also prevalent in
French constitutional jurisprudence, where the republican tradition re-
cetves almost all the attention, while imperial times and monarchies
mtersecting the lines of republican governments go unnoticed. Thus it
1s fair to suspect that continuity is not an objective characteristic or
feature of the past, but a rhetoric developed by the interpreter. An
analysis of these examples reveals that a continuity rhetoric used by a
court 1s shaped not only by hard facts from the past but also by judi-
cial considerations (or, better, value judgments) that might be less mn-
structive or irrelevant for other interpreters of the past.

Furthermore, constitutional court decisions from the early days of
democratic transition in Central and Eastern Europe shed light on
considerations guiding courts in acknowledging continuity for the
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purposes of constitutional adjudication. In these decisions, constitu-
tional courts attributed fundamentally different significance to the
unique political events that brought democratic constitutional regimes
mn place of authoritarian governments. Continuity rhetoric is largely
dependent on a court’s willingness to find and see continuity in the
midst of historical narratives. Yet it 1s not the compelling message of
the time of democratic transition, but the projected (imagined) legal
and constitutional consequences of acknowledging continuity that
mspire courts 1n these cases. Thus, cases from transitional justice ju-
risprudence suggest that continuity in a historical, and also in a consti-
tutional or legal, sense carries weight in constitutional adjudication
only if, and to the extent that, courts decide that it should make a dif-
ference.

4.2. Constructing constitutional continuity from the
building blocks of preferred pasts

As the first step in the exploration of continuity rhetoric in constitu-
tional adjudication, this section explores instances in which constitu-
tional review fora have engaged in constructing constitutional conti-
nuity from an account of history of their choosing. Chapter Three
already pointed to instances in which courts derived constitutional
rights and obligations from a particular account of history by estab-
lishing channels of continuity. Chapter Three raised concerns about
the role of the constitutional text in legitimizing constitutional adjudi-
cation. After all, when courts discover new constitutional norms in
the wake of self-made accounts of the past and judicially crafted con-
tinuity rhetoric, they do create a mighty substitute for constitutional
provisions. It 1s per se problematic that such revisions of the constitu-
tional text are performed outside the ordinary mechanisms of consti-
tutional amendment procedures. These problems are magnified in the
light of observations on the mechanics of judicial techniques for
building historical narratives and constructing continuity.

The Canadian Supreme Court is not the only constitutional review
forum that establishes constitutional norms on the basis of preferred
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historical narratives. When defining rules and principles applicable in
the constitutional review of legislation, the French Constitutional
Councll relies on the consolidated account of a preferred segment of
the past—the so-called republican tradition. It is important to empha-
size at the outset that the French republican tradition is not a concept
of partisan politics. Instead, as historian Sudhir Hazareesingh summa-
rized it, in France the

central tenets of classical republican ideology consisted of a ba-
sic commitment to the concepts of political liberty and equality
of condition, and the foundation of a political order based upon
representative institutions and the principle of popular sover-
eignty; these principles were reflected in the French Republic’s
motto of liberty, equality, and fraternity. ... [Republicanism]
expressed a vision of soctety and its basic institutions ... based
on converging approaches to a number of foundational princi-
ples and vales: a belief in the centrality of reason and the critical
role of education in the development of human individuality; a
deep attachment to the nation; an abiding commitment to the
transformative character of good laws; and a quasi-mystical
identification with the “people.”21

This concept of republicanism has been present i the French pan-
theon of political ideas since the French Revolution of 1789, as the
antagonist of the ancien régime political ideology, monarchy, and em-
pire. As Philip Nord has demonstrated, the legal profession, and the
bar in particular, was largely seen as the depository of the republican
tradition already in the nineteenth century.22 Yet as Pierre Nora notes,
the “fundamental contradiction of the French Republic derives from
its double birth. As a description of political culture it is rich with mean-
ing, but as a political form it is empty.”? It is this concept of republican
tradition that has acquired unrivalled prominence in French constitu-
tional jurisprudence in the Fifth Republic.

To be sure, in its jurisprudence the French Constitutional Council
attributes major significance to the written provisions of the constitu-
tion. The master narrative of the republican tradition was chosen, and
then ardently reinforced, by the Constitutional Council in order to
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create an impression of constitutional continuity for the purposes of
legitimizing the Council’s stance over and in spite of the often cryptic
language of constitutional provisions. As already demonstrated, the
Canadian Supreme Court relied heavily on narratives from constitu-
tional history to respond to (real and imaginary) challenges that ques-
tion the legitimacy of the written constitution, at least in part on for-
mal grounds. In a somewhat similar fashion, the French Constitu-
tional Council invokes a consolidated account of constitutional his-
tory to make up for the silence of the constitutional text, a text which
1s also troubled by a somewhat tainted past. Before turning to a dis-
cussion of the instances in which the Constitutional Council con-
sulted the republican tradition for the devising of constitutional rights
and obligations, it might be helpful briefly to sketch the sources of
the French Constitution and their relationship to traditions and con-
tinuity.

The U.S. is a fortunate polity in being able to point to a document
adopted 1n 1789 and its subsequent amendments as its constitution.
So 1s Canada, with its constitution dating back to 1867 (then the Brit-
1sh North America Act). In contrast, a stretch of stormy centuries left
French history splintered with promises, experiences, fears, and over
a dozen constitutions, some of which charted empires or monarchies,
while others provided for republics.”* Written constitutions tended
not to serve for extended pertods of time in France, thus the French
“are well aware of the impermanence of constitutions.”” So far the
most enduring constitution has been that of the Third Republic,
adopted in 1875, which lasted for 65 years.” As Carcassone said, in
France “any change in political forces throughout the nineteenth cen-
tury almost inevitably produced a new supreme law ... [I]t has taken
more than a century and a half for the French people and their politi-
cal representatives to understand and accept that a constitution
should be the definition of common rules rather than a partisan
weapon.””’ To place the length of this period in terms of the age of
other constitutions, consider that when the Civil War broke out in
1861 the U.S Constitution had been in force for 72 years. Hardly sur-
prisingly, instead of being grounded in written documents, constitu-
tional continuity in the French canon rests with institutions, concepts,
principles, and axioms commonly associated with French constitu-
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tionalism. Among these ingredients national sovereignty,28 laicité? lib-
erty, equality,” legality, and the concept of ézat de droit figure promi-
nently, along with confidence in the state as the guardian of society in
the name of the public interest,” a deep-seated distrust of constitu-
tional review by the judiciary,” and confidence in legality as guarded
by the Conseil d’Ftat. The idea of the republic is a dominant compo-
nent of the French constitutional canon: rooted in the heritage of the
Revolution, the republic as a concept invokes the constitutional heri-
tage of the Third Republic.”

The jurisprudence of the French Constitutional Council was not
left untouched by the turbulence of constitutional documents and
constitutional traditions. The Constitutional Council’s part-taking is
due to some extent to the very words of the 1958 Constitution, a tex-
tual background which was then complemented by the Constitutional
Council’s account of constitutional tradition proper. In its jurispru-
dence the Constitutional Council applies a set of rules and principles
having constitutional value, the totality of which 1s commonly re-
ferred to as the block of constitutional norms (bloc de constitutionnalité). This
block was developed by the Constitutional Council gradually over
time, with reference to the preamble of the 1958 French Constitution
and prior constitutional texts invoked therein. The preamble of the
1958 French Constitution opens with a reference to the solemn at-
tachment of the French people to human rights and the principles of
national sovereignty, as defined in the 1789 Declaration of the Rights
of Man and Citizen, reaffirmed and complemented by the preamble
of the 1946 French Constitution. Furthermorte, in addition to sturdier
written constitutional sources, the block of constitutional norms hosts
unwritten constitutional principles that comfortably legitimize the
Constitutional Council’s attempts to establish constitutional rights
and rules that were not included in constitutional provisions.34

This collage of constitutional instruments is already problematic
for an observer seeking coherence in constitutions, as the various
documents comprising the block reflect radically different concepts of
liberties and of the state. The 1789 Declaration is the direct product
of the French revolutionaries’ Enlightenment liberalism, while the
1946 preamble 1s best read as a white paper on building a socialist
democracy. In the 1982 Nationalizations case the Constitutional Coun-
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cil was presented with an issue which brought the apparent conflict
between the property provisions of the 1789 Declaration and the
1946 preamble into the spotlight.” The plain logic of /e posterior
derogat priori would dictate that, being a subsequent constitutional
amendment, the 1946 preamble abrogated the conflicting property
provisions of the earlier 1789 Declaration.” Instead of opting for
such a formalistic solution, the Constitutional Council relied on famil-
1ar concepts from the French constitutional tradition to resolve this
tension. In response to the challenge, the Constitutional Council held
that the normativeness of the 1958 Constitution, and, thus, of the
1946 preamble, the 1789 Declaration, and all the principles contained
therein, stems from the fact that both constitutional preambles were
approved in a nationwide referendum.”” The Council also emphasized
that, prior to the referendum approving the 1946 Constitution, there
was a referendum in 1946 which rejected a constitution containing a
declaration of rights different from the 1789 Declaration.” Thus the
Constitutional Council established a clear hierarchy between the writ-
ten sources of the French Constitution, with the aid of a concept al-
ready very familiar from the conceptual toolkit of French constitu-
tional traditions—national sovereignty.

The block of constitutional norms 1s an elegant jurisprudential in-
vention. It is best seen as the outcome of the Constitutional Council’s
attempt to consolidate the apparent ideological discrepancies and gaps
mn the written text of the French Constitution by distilling constitutional
principles from allegedly long-held constitutional traditions of the
French republics. The Nationalizations case 1s a prime example of coher-
ence building in response to conflicting written provisions. Various
unwritten constitutional principles introduced by the Constitutional
Council were to make up for lacking constitutional provisions. Merging
the text of the 1958 Constitution with other written and unwritten
sources of constitutional rights and obligations removes the venom of
arguments suggesting that, unlike the main text of the 1958 Constitu-
tion, its preamble is too vague to carry normative force.”” Note that the
block of constitutional norms itself is constantly developing, and schol-
ars, the most watchful observers of such subtle developments, are not
m complete agreement as to which unwritten principles developed by
the Constitutional Council are included in the block.



186 CHAPTLER FOUR

Interestingly, when developing unwritten constitutional principles
of varying kinds, the Constitutional Council seems to be keen on
supporting its conclusions by invoking the French Constitution’s
written provisions. In equality cases the Constitutional Council some-
times refers to the principle of equality as such. In addition, in its ju-
risprudence the Council has so far pointed to Articles 2, 3, and 5 of
the 1958 Constitution, lines 1, 3, 12, 14, 16, and 18 in the 1946 pre-
amble, as well as to Articles 1, 6, 10, 11, and 13 of the 1789 Declara-
tion.* Indeed, the line between the written and unwritten compo-
nents of the block is somewhat hazy. For even more prominent ex-
amples in this respect, one might think of the 1946 preamble ac-
knowledging “fundamental principles recognized by the laws of the
republic” (principes fondamentaus: reconnus par les lois de la Républigue), and
also listing a number of political and socioeconomic rights and com-
mitments as “principles particularly necessary in our times” (princzpes
particulierement nécessaires a notre femps), phrases which are used by the
Constitutional Council to recognize unwritten constitutional rules.

As Favoreu put it, in French constitutional jurisprudence funda-
mental principles are regarded as the expression of the continuity of
republican constitutionalism," while Verpeaux went as far as remark-
ing that continuity between the principles of the 1789 Revolution and
the new principles of 1946 was secured by the fundamental principles
derived by the Constitutional Council.” Yet, as Favoreu noted else-
where, the phrase itself hardly stands as a symbol of overwhelming
consensus, as it was inserted into the 1946 preamble following a last-
minute proposal and after being adopted by a bare nine-vote majority
in the Constitutional Assembly. Nor can the language itself be con-
sidered striking: it was lifted from the finance law of 31 March 1931,
which provided that freedom of education 1s a “fundamental principle
recognized by the laws of the repub]ic.”43 Yet the Constitutional
Council’s insistence on associating fundamental principles derived
from the republican tradition with the text of the constitution—as if a
reminder—remains characteristic of this segment of constitutional
jurisprudence.

Even before acknowledging the applicability of the 1789 Declara-
tion," in 1971 the Constitutional Council established that freedom of
association amounted to a “fundamental principle recognized by the
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laws of the republic” and was worthy of constitutional protection.®
Thereupon the Constitutional Council invalidated the government’s
bill aimed at imposing a prior restraint on freedom of association.
Simple as such a decision might sound, the Constitutional Council
was speaking in a very complex situation.” The government’s attempt
to amend the 1901 law on associations so as to authorize the prefect
to refuse to register associations and then to allow—after a hearing
before a judicial tribunal—for the banning of an association formed
for an illicit purpose, must be seen in the broader context of the 1968
student protests and general strikes, and as an immediate follow-up to
the administrative dissolution of a small left-wing political party in
1970. Outside the house, opposition to the government’s attempts
came from Jean-Paul Sartre and Simone de Beauvoir, prominent intel-
lectuals associated with the political Left. The National Assembly’s
law committee was divided over the bill. Francois Mitterand, who was
later to become president but who was, at the time, in the ranks of the
Socialists 1n opposition, exclaimed: “This is the first time that a gov-
ernment which calls itself republican dares to contradict history and
repudiate the battles of one hundred and fifty years, led by our fa-
thers, who knew the price of tears and the price of blood. ... Do not
profit from your numbers to alienate a democratic heritage which is
as much yours as it is outs.”" The Senate rejected the bill twice, and
when the National Assembly adopted the bill against the Senate’s op-
position® the speaker of the Senate referred the bill to the Constitu-
tional Council for preliminary review."

In this case the Constitutional Council derived freedom of associa-
tion as a “fundamental principle” from the 1901 act on the freedom
of association in order to corroborate the existence of this fundamen-
tal principle.”
dozen paragraphs, each opening with the famous “Whereas” (Consid-

Note, however, that in this laconic decision of half a

erant), the Council offered very little guidance as to the underlying rea-
sons and potential consequences of this surprising move. To be sure,
the Freedom of association decision dispersed doubts about the norma-
tive force of the vague phrases in the 1946 prff:arnble.51 The Constitu-
tional Council also made clear that it is able to invalidate bills which
violate “fundamental principles.” Thus, “fundamental principles” are
taken to form part of the block of constitutional norms.”> Over the
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years the Constitutional Council has displayed an increasing willing-
ness to mvalidate statutes 1n response to rights- and equality-based
complaints, some of which were based on fundamental principles
while others were supported by the terms or concepts of the 1789
Declaration.

This almost heroic quest for continuity, otherwise referred to as
constitutional legitimacy, is also traceable at a different level in con-
temporary commentaries seeking to conceptualize the Constitutional
Councitl’s jurisprudence along the logic of constitutional continuity as
derived by the Council on the basis of the republican tradition. The
first commentators, while acknowledging the novelty of the Constitu-
tional Council’s approach, did not see the 1971 Freedom of association
decision as a groundbreaking gesture making individual rights protec-
tion possible. Instead, they perceived the Council’s decision as be-
longing among other mechanisms used to guard and balance the ex-
ercise of legislative and executive powers.53 The preamble was meant
to orient parliament in exercising its legislative functions.”* This read-
g of the Freedom of association decision was in line with the initial con-
ception of the Constitutional Council’s role. There seems to be a con-
sensus between observers that, as envisioned during the drafting
process, the Constitutional Council was never meant to use the 1958
preamble for constitutional review.” These readings situate the Free-
dom of association decision within the canons of French constitutional
culture, components (reflexes and reservations) of which date back to
times preceding the French Revolution. These commentaries also
confirm the suspicion about constitutional continuity being an in-
vented rhetoric, framing an inquiry into constitutional history: the
Constitutional Council’s Freedom of association decision was explained in
line with the then prevailing French tradition conceptualizing the role
of the Constitutional Council as a watchdog of the separation of pow-
ers—a role often explained with reference to the ancien régime, that is,
originating from before republican times.”® Once rights review be-
came embedded in French constitutional jurisprudence due to the
Constitutional Council’s efforts, the perception of the Constitutional
Council’s role also changed. The new explanation presents the Con-
stitutional Council as a defender of constitutional rights, that 1s, of the
central ingredients of the republican tradition.
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The Freedom of association decision is heavy with such mmplicit ref-
erences to one particular segment of French constitutional history,
thus it can read as an intertextual blueprint of the memory of re-
publican tradition associated with the Third Republic.57 The Consti-
tutional Council’s preference for the Third Republic is not as arbi-
trary as it may appear at first sight. Indeed, it can be traced back to
a dilemma that was already sensed at the time the 1958 Constitution
was drafted. As Foyer explained, the drafters of the 1958 Constitu-
tion could not get away without a bill of rights. Yet the government
“could not purely and simply return to the laws of 1875 [iLe. the
Third Republic].”* The way to this version of the past was paved in
the preamble by references to the 1789 Declaration and the 1946
preamble. Rivero is thus of the opinion that the Freedon of association
decision re-established constitutional continuity in France.” Subse-
quent developments contributed substantially to redefining the per-
ception of the status and implications (meanings) of the Freedom of
assoctation decision in French constitutional jurisprudence. Condi-
tions derived from constitutional jurisprudence over time clearly
reflect the Constitutional Council’s preference for establishing fun-
damental constitutional principles on the basis of the republican
tradition. In the Freedom of association decision the Constitutional
Council did not disclose a test or criteria for ascertaining “funda-
mental principles.” As the exact contents of these fundamental
principles is not defined anywhere in the French constitutions,” it
1s no surprise that, according to some commentators, the Freedom of
association decision suggests that the power of the Constitutional
Council to derive “fundamental principles” is unlimited.” Yet
throughout the years the Constitutional Council has been relatively
reserved about confirming “fundamental principles”, establishing
less than a dozen such principles in three decades.” From constitu-
tional jurisprudence it seems that the Constitutional Council takes
quite literally the 1946 preamble’s phrase acknowledging “funda-
mental principles which are recognized by the laws of the republic”: the
Constitutional Council ascertains those fundamental principles that
may be traced (1) in a legislative act enacted by a republican gov-
ernment, which (i) entered into force prior to the 1946 preamble,
and (iii) allows for no exception.”
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Based on the Council’s application of these conditions it seems
that principles are expressed 1n a sufficiently general form in one or
more acts of a republican legislature from before 1946, and it 1s 1m-
portant that the principles should not be repealed by subsequent legis-
lation.”* As a rule of thumb, imperial laws and acts enacted during the
monarchy cannot give rise to fundamental principles.”” The deadline
set by the entry into force of the 1946 preamble rules out the invok-
mg of legislation passed during the Fourth Republic. This carefully
crafted limitation, however, includes ordinances passed by the provi-
sional government.”” Thus the approach followed by the Constitu-
tional Council limits to republican times the temporal dimension of
its own discretion in establishing fundamental principles.67 Most re-
cently the Council found that the principle according to which the law
may allow a collective labor agreement to depart from the statute only
if the derogation is more favorable to the employees, does not stem
from republican law preceding the 1946 preamble and, as a conse-
quence, cannot be recognized as a fundamental principle of constitu-
tional stature but amounts to a fundamental principle of employment
law.® Note, however, that, especially in the early decisions on funda-
mental principles, the Constitutional Council did not go mnto detail as
to the source of the principles dertved. In the first decision acknowl-
edging freedom of education” the Constitutional Council simply
pointed to the 1931 finance law from which the phrase “fundamental
principles” was transported into the 1946 preamble.” It was only in a
subsequent education decision in 1999 that the Constitutional Council
pointed to two further statutes passed on higher education during the
Third Repub]ic.71

Despite a few uncertainties, the above instances of prudence and
self-restraint exercised by the Constitutional Council create the im-
pression that, when establishing fundamental principles, the Constitu-
tional Council has little discretion due to objective limits on the exer-
cise, and also since there are not many statutes enacted under the re-
publican period from which to establish fundamental principles.” In
addition, one has to be aware that a number of principles which were
recognized by the Constitutional Council as fundamental were earlier
established in the jurisprudence of the Conseil d’Etat, the French high
administrative court.”” For instance, the Conseil d’Eitat established al-
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ready in 1956 that freedom of association constituted a “fundamental
principle recognized by the laws of the republic.”74 Thus, as a matter
of substantive law, the stance taken by the Constitutional Council in
the 1971 Freedom of association decision was not that much of a novelty.
The main reason why the Constitutional Council’s decision 1s revolu-
tionary is thus not because it establishes a particular fundamental
principle (i.e., freedom of association) but because it invalidates legis-
lation with reference to the constitutional liberty contained therein.”

The above observations might create the impression that the Con-
stitutional Council has little discretion in cases in which its task is to
certify the existence of certain fundamental principles on the basis of
a narrow set of legal rules comprising the republican tradition, and
even at such moments the Constitutional Council appears to follow a
beaten path. The Constitutional Council strives to presetrve an im-
pression of coherence within the block of constitutional norms,
among the written rules and also among the unwritten constitutional
concepts stemming from the republican tradition. The Council takes
care to associate components of the republican tradition with the
written words of the constitution. The Constitutional Council’s juris-
prudence suggests that there is only one legitimate narrative line of
French constitutionalism underlying the constitutional text: the re-
publican tradition. Using a particular account of the republican tradi-
tion the Constitutional Council crafts an almost deceptively smooth
continuity rhetoric. While at certain points the Constitutional Council
s quite successful at presenting a series of lessons from well-
preserved republican tradition as if no other equally appropriate ac-
count of constitutional history existed, the mask of the Constitutional
Council’s master narrative is relatively easy to lift. The plurality of nar-
ratives of constitutional continuities and potential sources of constitu-
tional rights and obligations in France thus revealed shows a striking
resemblance to the multiplicity of accounts untangled in the Canadian
context familiar from Chapter Three.

Indeed, the coherence of the account of French constitutional tra-
dition emerging in conjunction with the constitutional text from the
Council’s jurisprudence 1s almost astonishing. Note that it 1s not un-
precedented that the statutes of the republic do not offer clear guid-
ance. When analyzing the 1971 Freedom of association decision it was
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shown that, although the 1901 act does preclude prior restraints on
the freedom of association, the wording the Constitutional Council
used to rephrase the respective provision of the 1901 act does not per
se preclude it. Nevertheless, the Constitutional Council did strike
down the bill intending to impose a prior restraint on the freedom of
association.” This aspect of the decision is interesting, since a 1908
act in Alsace-Moselle authorizes the local legislature to exercise prior
approval of associations.”” Thus the 1908 act contains a restraint very
similar to the one successfully challenged before the Constitutional
Council in the 1971 case. In 1988 the Conseil d’Ftat held that, while
the Alsace-Moselle act was completely different from the freedom of
association act of 1901, the 1908 act is also part of a republican legal
regime from which the fundamental principles recognized by the laws
of the republic are established.” In 1991 the Constitutional Council
refused to review the constitutionality of the 1908 act for lack of ju-
risdiction.” The underlying indeterminacy stemming from the Consti-
tutional Council’s discretion in selecting the right republican laws for
the purpose of establishing a fundamental principle is furthered by
the fact that the Constitutional Council does not provide detailed rea-
sons 1in its decistons as to why or why not a piece of republican legis-
lation gives rise to fundamental principles.

The ambiguities and opportunities for discretionary decision mak-
mg that are opened up by often unarticulated contradictions are well
shielded 1m French constitutional jurisprudence below the smooth
surface created by the Constitutional Council. While the Constitu-
tional Council’s decision on fundamental principles seems to be rela-
tively efficient in curbing the Council’s creativity, other ingredients of
the block of constitutional norms offer numerous occasions for con-
stitutional norm making. Beyond the relatively safe domain of fun-
damental principles the Constitutional Council’s jurisprudence 1s
heavy with constitutional principles that are established or derived
according to significantly less stringent (and less transparent) criteria
than the ones applied when identifying fundamental principles recog-
nized by the laws of the republic. In addition to fundamental princi-
ples, in its jurisprudence the Constitutional Council has acknowledged
what it calls “principles particularly necessary in our times” (princzpes
particulierement nécessaires a notre temps), “principles of constitutional
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status” (principes de valeur constitutionnelle), and the “objectives of consti-
tutional value” (objectifs a valeur constitutionnelle).” As open ended as
these phrases may sound, “principles particularly necessary i our
times” are expressly mentioned in the 1946 preamble. More precisely,
this phrase is the remnant of a more ambitious project of drawing up
a new bill of rights, an exercise unsuccessfully attempted in 1945."

Note that these phrases do not refer to traditions at any point.
Quite the opposite: they seem to invoke the spontaneity of the pre-
sent. This 1s a clear departure from the rhetoric of continuity, if not a
rupture. In its jurisprudence the Constitutional Council does not
ovetlook these references to the contemporary and the recent. The
Constitutional Council suggested for the first time in the 1975 Abor-
tion decision that there are principles of constitutional status other
than “fundamental principles” and principles listed in the 1946 pre-
amble.” These different types of principles were introduced by the
Constitutional Council itself and were usually established with refer-
ence to the 1946 preamble.”’ For instance, among “principles of con-
stitutional status” the Constitutional Council acknowledged human
dignity with reference to the opening phrase of the 1946 preamble.*
Although “objectives of constitutional value” are not mentioned ex-
pressly in the text of the 1958 French Constitution either, according
to the Constitutional Council they too form part of the block of con-
stitutional norms and are to be regarded as instrumental for imple-
menting constitutional values.” As such, they may be relied upon to
mnvalidate unconstitutional legislation: subjects of constitutional value
are usually invoked as a limitation of an otherwise protected right.*
Typically the objectives do not amount to constitutional rights but
make it the duty of the legislator to provide for the realization of an
ideal.”’” Among the objectives of constitutional value the Constitu-
tional Council acknowledged the search for criminals and the preven-
tion of threats to public order, the preservation of media and infor-
mation plurality, and access to decent housing.*®

This short overview of the unwritten sources of the French Con-
stitution suggest that the Constitutional Council does not shy away
from introducing new genres of constitutional norms and new sub-
stantive constitutional rules defining the scope of constitutional rights
and the limitations of government action. The creativity of the Con-
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stitutional Council is striking with respect to identifying unwritten
sources, especially when compared with the efforts of the Council to
appear principled and reserved 1 confirming fundamental principles.
At the same time, the decisions also highlight one potential of funda-
mental principles tied so closely with the republican tradition m the
manner construed by the Constitutional Council. After all, the Consti-
tutional Council’s construction of republicanism for the purposes of
constitutional reasoning clearly has the potential to freeze constitu-
tional rights along the lines of a previous status quo. The unwritten
sources of the French Constitution other than fundamental principles
can thus be understood as ancillary aids to constitutional reasoning.
However, since 1 the domain of unwritten constitutional principles
the Constitutional Council enjoys considerable discretionary powers,
it 1s up to the Constitutional Council to acknowledge that a particular
unwritten rule amounts to a fundamental principle—in which case
seemingly more stringent although not overly transparent criteria ap-
ply to its confirmation—or, instead, that the rule constitutes another
type of unwritten principle, in defining which the Constitutional
Council 1s less restricted by the bounds of the republican tradition. As
a relatively recent series of decisions on principles of juvenile justice
suggests, the line between various casts of unwritten constitutional
principles is unclear.

In a 2002 decision (subsequently affirmed 1 2003 and 2004) the
Constitutional Council acknowledged a new fundamental principle
concerning juvenile justice. The Council’s reasoning introduces previ-
ously unseen developments, therefore the strategy followed by the
Council deserves closer attention.”” In the decision the Constitutional
Council circumscribed the scope of the fundamental principle regard-
mg juvenile justice measures in the following terms. First the Consti-
tutional Council declared that the need to adapt criminal sanctions to
the age of juvenile offenders has been recognized by the laws of the
republic since the beginning of the twentieth century. The Constitu-
tional Council then pointed to two statutes, one from 1906 and the
other from 1912, and to an ordinance from 1945, which reflected
such considerations. The Constitutional Council continued in more
general terms, finding that republican legislation preceding the entry
mto force of the 1946 Constitution never ruled out the possibility of
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punishing juvenile offenders instead of opting for purely educational
measures. Thereafter, returning to the 1945 ordinance, the Constitu-
tional Council said that under that regulation punishment was clearly
an option, including, among other measures, up to 13 years in prison.
Finally, the Constitutional Council emphasized that the presumption
of innocence, the proportionality of punishment, and the right to de-
fense as recognized in the 1789 Declaration and other guarantees of
the criminal process set forth in Article 66 of the Constitution were
also to be observed in the case of juvenile offenders.”

It is apparent from the above line of reasoning that republican leg-
slation does not offer sufficient guidance amounting to an uncondi-
tional rule of behavior that can be cast as a fundamental principle.
While there are specific rules on juvenile criminal offenders in repub-
lican statutes, in this case it clearly remained for the Constitutional
Council to define the scope of a fundamental principle on the basis of
statutory provisions and an ordinance on the criminal sanctions per-
missible against juvenile offenders, which were scattered around re-
publican legislation.” As if to make this conclusion appear less hap-
hazard, the Constitutional Council invokes well-established constitu-
tional guarantees of the criminal process as a framework for its find-
mg on the fundamental principles applicable to juvenile offenders.
This recent example from French constitutional jurisprudence seems
to indicate that the Constitutional Council 1s willing to stretch the
self-made limits of recognizing fundamental principles. This devel-
opment is all the more surprising as in recent years, prior to the juve-
nile justice case, the Constitutional Council has been particularly re-
luctant to acknowledge fundamental principles, despite frequent and
strong suggestions from petitioners approaching the Constitutional
Council.”

What makes it even more difficult to distinguish fundamental
principles from other unwritten constitutional rules is the Constitu-
tional Council’s reliance on the republican tradition to underscore any
unwritten constitutional principle. It has already been mentioned that
certain unwritten components of the set of constitutional norms may
derive only from legislation passed by a republican government, and
the republican tradition may serve as a source of general principles of
law. In the field of fundamental rights the scope of fundamental prin-
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ciples and the republican tradition are practically identical: the repub-
lican tradition cannot be mnvoked to establish the constitutionality of a
bill unless the republican tradition gave rise to fundamental principles
recognized by the laws of the republic.g3

Outside the field of fundamental rights the republican tradition is
referred to as the basis for establishing constitutional principles appli-
cable to the organization and operation of government, applied
mainly by the Conseil d’Frat and, more recently, by the Constitutional
Council.”* In some cases the reference to the republican tradition is
indirect, that is, review fora mention a principle as being “essential to
our constitutional law” or a “general principle of our constitutional
law.”” It is important to note, however, that the republican tradition
is not part of the “block of constitutional norms” on its own, as it
may not serve as an independent ground on its own to invalidate leg-
slation. Nonetheless, the republican tradition is an essential compo-
nent of the deep structure of the French Constitution.

In addition to the unwritten components of the block of constitu-
tional norms in the Constitutional Council’s jurisprudence, one may
also encounter the so-called general principles of constitutional status,
the stature of which in the block is less straightfor\xzard.96 To a certain
extent, the term echoes the concept of “general principles of law”
developed in the jurisprudence of the Conseil d’Etat. Examples of
general principles are the protection of liberty, respect for the rights
of citizens, and equality in all respects.”” Rivero identified four main
sources from which the Conseil d’Etat draws general principles such
as (1) the principles of 1789; (2) general principles derived from pri-
vate law by analogy; (3) principles drawn from the “nature of things”;
and (4) ethical principles.” In addition, the Conseil d’Ftat derives
general principles from other sources, such as the republican tradi-
tion.” Over time, the Constitutional Council has mcorporated the
general principles into its own jurisprudence. Still, there 1s uncertainty
as to whether the general principles are part of the “set of constitu-
" Nonetheless, despite the Constitutional Council’s
confirmation of the general principles, “these principles have been
assoclated with the body of decisional law (/z jurisprudence) of the Con-

seil d’Fitat, rather than with the Constitution or other texts [of consti-
55101

tional norms.

tutional value].
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By affirming unwritten constitutional norms—and especially by
formulating fundamental principles—the Constitutional Council 1m-
ports, or rather resurrects, constitutional rules that were mtroduced
by previous republican governments. The claim that a principle or
rule was observed by a previous republican government supplies the
rule with an additional layer of legitimacy. After all, fundamental prin-
ciples are not invented by the Constitutional Council ex nihilo: the
Constitutional Council only reaffirms principles that were enacted and
observed in a previous republican regime.'”” The limit on the discre-
tion of the Constitutional Council in establishing fundamental princi-
ples is a fairly vague one, as it does not attach any substantive criteria
to the decision of the Constitutional Council. “Republicanness” is a
formal and not a substantive criterion; it does not prescribe compo-
nents of “democratic form of government” or the like. Instead, it re-
fers to the relevant segment of the past (a regime that was a republic
and not a monarchy) that may be considered for the purposes of lo-
cating the origin of various constitutional rules not mentioned explic-
itly in the 1958 French Constitution.

The relevance of these reservations is best reflected using the ex-
ample of the presumption of innocence. The presumption of inno-
cence, protected explicitly in the 1789 Declaration (Article 9), may
alternatively be traced back to a royal declaration by Louis XIV of
1788."” Thus it can be traced back to a republican tradition rooted in
a revolutionary source, or, alternatively, traced back to monarchical
sources. Does the monarchical origin of the presumption of inno-
cence undermine its republican pedigree? Does the Constitutional
Council follow a proper route when it is silent about the 1788 royal
declaration, referring only to the 1789 Declaration? In addition, it
should be noted that the Constitutional Council refers to past legisla-
tion in general terms—for example, by the number of the act and not
by the number or language of the respective provisions, an approach
which grants considerable interpretive freedom to the Council. The
claim that, 1n its jurisprudence, the Constitutional Council relied on
sources that reflected a republican spirit is to be received against this
background." In the light of the above it is hardly surprising when
Troper finds that the “Constitutional Council ... gave itself ... the
power to interpret those old, vague, and ambiguous texts and to de-
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termine what those fundamental principles were. The fatal point was
that this power seemed, 1n the eyes of many, to be discretionary, and
therefore political”'”

The discretion of the Constitutional Council is considerable in the
field of prescribing unwritten constitutional norms, where the repub-
lican tradition as such (falsely) appears to be the Constitutional Coun-
cil’s own intellectual construct, which made a lasting impact on the
observers of constitutional jurisprudence. Falsely, since such a reading
does not acknowledge the concept of republicanness that has been
present in French public discourse since the Revolution, nor does it
give proper credit to the jurisprudence of the Conseil d’Btat. Even if
one regards the French concept of fundamental principles as the ex-
pression of constitutional continuity, and the preamble of the 1958
Constitution as one of the most visible depositories of French consti-
tutional continuity,'"
the republican tradition are preserved that are chosen by the Constitu-
tional Council. To begin with, the Constitutional Council’s affirma-
tion of the normativity of the preambles and the Declaration, and the
unwritten constitutional principles of republican origin contained

it 1s important to note that only those parts of

therein, may also be regarded as the Constitutional Council’s rejection
of a competing strain of constitutional “tradition” from before 1971,
according to which declarations of rights and the like are not enforce-
able."” These observations thus at least raise doubts about the consis-
tent continuity rhetoric launched by the Constitutional Council with
reference to the republican traditions—or to the traditions of the
Third Republic, to be more precise.

The 1958 French Constitution, which is the constitution of the
Fifth Republic, is heavy with tension between formal constitutional
continuity and unwritten constitutional traditions. The hunt for le-
gitimacy in constitutional matters results in constitutional continuity
in a most formal sense competing with continuity narratives that draw
on unwritten concepts associated with constitutionalism in French
professional and public discourse.'” These concepts associated with
French constitutional traditions are not to be taken for self-standing
sources of constitutional law. It is important to see that while these
concepts are widely used both 1 academic and legal circles, and also
in political contributions, the words stand for fuzzy concepts that
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have been carried across many conflicts and contexts. The ingredients
of the French constitutional tradition far from comprise a homoge-
neous whole, and sometimes, as some of the above examples illus-
trate, it 1s even problematic to separate the republican line from the
sediments of the ancien régime, and monarchical and imperial alterna-
tives. The heterogeneity of concepts 1 written constitutions and the
plethora of French constitutional traditions result mn awkward ten-
sions that are often difficult to reconcile while preserving the legiti-
macy of the constitution 1n force. It 1s the republican tradition as con-
strued by the Constitutional Council that keeps this boat afloat.

Despite the French Constitution’s thorough mfusion with the re-
publican tradition, somewhat paradoxically the republican pedigree of
the mstitutions so carefully safeguarding the republican record is
somewhat ambivalent. The high judicial forum exercising judicial re-
view in France, the Conseil d’Etat, used to be one of the first intet-
preters of the preamble of the 1946 Constitution, and it has applied
the preamble to mnvalidate norms which were enacted before the entry
into force of the 1946 Constitution."” Its jurisprudence continues to
influence the Constitutional Council’s jurisprudence and perception
of republican traditions. Yet the Conseil d’Etat does not boast a
straightforward republican pedigree. Indeed, the body which has
evolved into a guarantor of legality in more than one French republic
1s a prominent Bonapartist sediment, having been established by Na-
poleon in 1799.""" This pill is difficult to swallow, even if Napoleon
was said to have been accomplishing a reform of public administra-
tion which the Revolutionaries “failed to engender.”111

As Bell noted, the members of the Constitutional Council are
more than simple public officials: they are “spokespersons of the re-
publican constitutional tradition.”'"> Nonetheless, the Constitutional
Council created in the 1958 Constitution is a republican institution
with an ambivalent pedigree. The original design limited standing to a
few high dignitaries and set the Constitutional Council’s jurisdiction
mn narrow terms, allowing only for preliminary review of legisl'avt:ion.113
Standing was granted to sixty deputies or senators only in 1974, while
standing to private individuals has been rejected. This restricted un-
derstanding of constitutional review 1s usually explained as a reflection

of traditional French reluctance towards rights review by courts."
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This fear of government by the judiciary mirrors fears which originate
m negative expertence gained during the ancien régime preceding the
Revolution. In search of a revolutionary antecedent, the powers of the
Constitutional Council might also be conceptualized as a modern, ra-
tionalized entrenchment of Abbé de Sieyes’ concept of the “jury of
constitutional revision”, or might be fitted within Benjamin Con-
stant’s conception of the “judicial power to judge other powers.”'"
Recently Dominique Rousseau noted that, during its operation, the
Constitutional Council turned out to be the very opposite of what its
architects initially envisioned,'* thus one might wonder what this en-
tails for fitting the Constitutional Council within the republican tradi-
tion proper of the day.

The 1958 Constitution was adopted after the constitutional
amendment procedure prescribed in its predecessor, the 1946 Consti-
tution of the Fourth Republic, was considerably tinkered with to clear
the way before the draft constitution proposed by General de Gaulle’s
government and subsequently adopted by a nationwide referendum.'"’
From the perspective of formal constitutional continuity this proce-
dural glitch might easily be seen as problematic, along lines reminis-
cent of the logic challenging the validity of the constitutional amend-
ments adopted 1 1982 in Canada without Québec’s consent. Cer-
tainly, the shadow of military rebellion cast over the process by Gen-
eral de Gaulle'® does also taint the formal or procedural pedigree of
the 1958 French Constitution. Thus the written text of the 1958
French Constitution itself does not stand unquestionably as a deposi-
tory of constitutional continuity, at least in the eyes of some, even if
this view does not affect the normativity of the Constitution in the
most formal sense.

Indeed, the government established by the 1958 French Constitu-
tion can easily be seen as a departure from some French constitu-
tional traditions and explained in other terms. After all, General de
Gaulle—who shared a similar position in this respect with Marshal
Pétain—considered the “institution of the Third Republic in great
part responsible for the dramatic situation in which France found it-
self in 1940.”""” Those who, like General de Gaulle, attributed ovet-
whelming significance to the expression of national sovereignty,
would see all formal or procedural shortcomings resolved by the sub-
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sequent referendum.'” Such recourse to direct democracy is easily
translated 1 the French context as accounting for the general will
(J.-J. Rousseau) and fits comfortably within the allegory of the nation
(Sieyes).””" As Rogoff showed, “Sieyés’s legacy to French constitu-
tionalism was decisively to undermine the sanctity of written constitu-
tions. By applying the theoretical insights of Rousseau to the constitu-
tional controversy before the nation in early 1789, Sieyes drew on the
practical implications of Rousseau’s theory and supplied it with com-
pelling emotional force. But, ‘in repudiating claims for a traditional
constitution, Sieyes had also undermined the capacity of any constitu-
tional arrangement to withstand the subversive effects of the principle
of national sovereignty’.”'*

According to another strain of French constitutional parlance the
concept of the republic stands for a parliamentary regime, while the
de Gaulle plan adopted in the 1958 Constitution has strong presiden-
tialist features.'”” Yet the 1958 semi-presidential government is not a
Bonapartist regime either.'” These factors were translated by Francois
Mitterand (after an unsuccessful bid for the presidency and long be-
fore he became president himself), who famously dubbed the Fifth
Republic a “permanent coup d’état.” This language vividly evokes the
gesture of Louis Napoleon, who was elected mn 1848 to become
president of the Second Republic, only to declare the end of that re-
public after four years and the establishment of the Second Empire.'”
Furthermore, as historian Pierre Birnbaum points out, narratives
seeking to establish the legitimacy of the Fifth Republic with refer-
ence to continuity must account for the fact that, in the Vichy gov-
ernment, “senior civil servants of the republican state could have,
without any great qualms or misgivings, long obeyed a regime under
Nazi command; ... and that, after the war, they could have pursued
administrative advancement under the reinstated republic.”'*’

Indeed, the officially sanctioned master narrative of the Fourth
Republic, which made its impact on the Fifth Republic, presented a
powerful alternative to the continuity rhetoric underlying the republi-
can tradition. The self-legitimization ideology of the de Gaulle regime
m post—World War II France rested on the premise of preserving the
“spirit of the resistance”, in armed opposition to the ideology of Na-
zism and Marshal Pétain’s collaborating Vichy government. This
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strategy effectively precluded any serious accounting for Vichy’s
deeds, including its racism, until after General de Gaulle’s resignation
m 1969. The student revolts of 1968 signaled the weakening of the
resistance narrative. Another important blow was delivered in 1971 by
the documentary The Sorrow and the Pity (Le Chagrin et la pitié, 1971), a
film that was banned from French television until 1981." Despite
public and professional discourse intensifying over the “Vichy syn-
drome”, the French president, Francois Mitterand, was reluctant to
apologize to the victims of the deportations carried out by the Vichy
government, even in 1992."* President Mitterand’s reluctance is not
hard to explain 1 the light of his short involvement with the Vichy
government, before he joined the resistance movement in 1943. The
criminal prosecution of some of the highest (and most notorious) of-
ficials of Vichy France for crimes against humanity was undertaken in
the 1990s. It was only 1 1995 that the then French president, Jacques
Chirac, officially acknowledged the responsibility of the French state.
The silence and artificially perpetuated oblivion is all the more dis-
turbing since, as Grosswald Currant, notes “[jjust as many of Vichy’s
roots lay in France’s republican past, many of modern France’s roots
lie in its Vichy past.”m Note that disenchantment with the Fifth Re-
public has not ceased, and prominent members of the French intellec-
tual elite, haunted at least in part by the convoluted making and
founding myths of the Fifth Republic, are actively speculating about a
Sixth Republic.”

It is against this background that the Constitutional Council at-
tempts to muster a more or less coherent continuity rhetoric legiti-
mizing the 1958 Constitution. The continuity rhetoric as applied by
the French Constitutional Council is a means of soothing potential
tensions between various, sometimes competing, legitimizing narra-
tives (e.g. nation, republic) and the formal shortcomings of the writ-
ten text of the 1958 French Constitution. The French Constitutional
Council’s coherence-building exercise 1s made even more convincing
by another aspect of the French constitutional and legal culture,
which allows the Constitutional Council to speak in one voice and
1ssue condensed decisions with curiously cryptic bits of reasoning,
without the inconvenience of dissenting opinions.131 This latter line of
“French constitutional tradition”, however, is elegantly transposed
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with a competing line of French political tradition requiring the vali-
dation of positions undertaken in matters of public interest i the
course of rational discourse and debate."”
tended to suggest that French constitutional history is unique in being

layered with numerous continuities inviting competing and conflicting

The foregoing is not in-

mterpretations. Indeed, most constitutions covered by the present
analysis have had troubled pasts, are burdened by volatile founding
myths, and have later come conveniently to frame regrettable injus-
tices committed by governments and their agents. Accounts of such
troubled pasts inhabit the space from which and for which a continu-
ity rthetoric 1s constructed.

The French concept of constitutional continuity resting on the re-
publican tradition resembles the strategy of interpretation followed by
the Canadian Supreme Court in the Qwuébec secession reference in numer-
ous respects. In France, via this constitutional-archeological process,
the Constitutional Council established numerous constitutional rules
with reference to the republican tradition. In the Canadian case, con-
stitutional provisions and constitutional jurisprudence were presented
along the master narrative of the success of the Canadian Constitu-
tion and were subsequently transmogrified mto new constitutional
rules. In the Québec secession reference the Canadian Supreme Court de-
rived four constitutional principles from constitutional practices ob-
served under Canadian constitutional rules i force. The French Con-
stitutional Council 1dentified various rules forming part of the “block
of constitutional norms” that stem more or less directly from legal
rules of republican origin. In both cases, constitutional review fora
derived not previously codified constitutional rules via legitimizing
procedures in which the formal normative validity of enactments
(constitutional rules, jurisprudence, or statutes) was merged with val-
ues attached to the existence or lasting observance of those rules.
When deriving constitutional rules, both judicial review fora con-
structed the past through the screen of a dominant continuity rheto-
ric: the Constitutional Council relied on the conceptual framework of
the republican tradition of France, while in the Canadian case the Su-
preme Court relied on the enduring success of arrangements in the
federal constitution. The continuity rhetoric used in the Canadian and
French cases 1s consciously developed by the respective judicial re-
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view fora to support the legitimacy of the existing constitutional ar-
rangement and also to keep its transformation at bay. In order to
achieve this purpose, both constitutional review fora resorted to a
particular account of the past, while suppressing other equally appro-
priate interpretations. This mastering of a continuity rhetoric was es-
sential 1 both contexts for remedying the shortcomings of the writ-
ten constitutional text by preserving or restoring its legitimacy
through the carefully crafted lens of constitutional continuity.

4.3. Seeing continuity and making it make a difference:
lessons from transitional justice jurisprudence

An analysis of French and Canadian constitutional jurisprudence re-
veals how constitutional review fora create a continuity rhetoric and
present it in association with the constitutional text and historical nar-
ratives to give rise to previously unacknowledged constitutional rules.
One must be mindful of the fact that constitutional continuity does
not follow automatically from a de facto sequence of events. A critical
analysis of continuity narratives in constitutional adjudication must
inquire further into the force of continuity rhetoric. This section
demonstrates that in order for continuity to make a difference to (i.e.,
to exist for the purposes of) constitutional adjudication, constitutional
courts need to acknowledge it and attribute significance to it. In-
stances from transitional justice jurisprudence have been chosen to
lustrate this point. Legislators and constitutional courts have fol-
lowed characteristically different paths regarding the acknowledge-
ment of legal continuity and its practical consequences for transition
to democracy. Patterns of these solutions do not point to an exclu-
sively preferable solution or understanding of constitutional continu-
ity at times of transition. Instead, they show that constitutional conti-
nuity with the previous regime matters for the successor regime to the
extent that the actors of the emerging new regime choose. One such
model in this respect is Jefferson’s draft constitution for Virginia,
which provides in its closing section that the “laws heretofore in force
in this colony shall remain in force.. . An example from the oppo-
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site side 1s Article 4 of the Singapore Constitution, providing that the
constitution applies to the constitutionality only of those statutes that
were enacted affer its entry into force. This section considers the role
constitution makers and constitutional courts have played in deter-
mining the effect of continuity on newly emerging democratic consti-
tutional regimes.

Transition to democracy was undertaken in South Africa, as well as
m Hungary, on the basis of constitutional continuity with the previ-
ous undemocratic regime. New constitutional rules were enacted pur-
suant to the rules laid down in the predecessor regimes’ constitutions.
The validity of this claim 1s beyond doubt in the case of Hungary,
where democratic transition did not bring a new constitution: instead,
a series of amendments were passed transforming the old 1949 Con-
stitution.” The first round of these changes were passed by the last
Communist Parliament, which enacted the first major package of the
constitutional overhaul, as negotiated at the multiparty Round Table
Talks."” As Paczolay explained, in Hungary “all of the political forces
ensured that the political changes would be peaceful and that there
would be an agreement with the Soviet Union. From a narrow consti-
tutional point of view, scrupulous attention was paid to ensure that
changes were carried out within the constitutional and legal sys-
tems.”"” In South Africa a similar drive to ensure the legal and consti-
tutional propriety of the transformation of apartheid into a democ-
racy can also be traced. As de Lange points out, the existing legal
framework of the apartheid regime was used as a framework for the
negotiations. This solution was preferred by the agents of the old re-
gime and was also useful 1n mitigating the vulnerability of the libera-
tion movement, since the actions of its representatives were criminal
at the time.”’ Many rounds of multiparty negotiations preceded the
making of the interim Constitution of 1994, which then served as a
framework for the making of the final Constitution, which entered
into force in 1997."

Despite such similarities in establishing the legitimacy of the new,
democratic constitutions, constitution makers and constitutional
courts in the eatly years of these emerging democracies followed dif-
ferent strategies in accounting for the past and the constitutional con-
tinuity thus inherited. In these strategies accounts of constitutional
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continuity mingle with attempts at reconciliation.”” In South Africa
the interim Constitution contains express provisions on facing the
legacy of the past when it prescribes legislation on amnesty in the epi-
logue; in addition, both the interim and the final Constitution provide
expressly for property restitution.'*’
open admission of past mjustice and an understanding that past injus-
tice should be remedied by the successor regime. In addition to these
provisions, the interim Constitution accounted for legal continuity at

These provisions represent an

several points. The interim Constitution kept in force all legal norms
already in force (section 229), and—as a general rule—brought them
under its control (section 4[1]). The interim Constitution also pro-
vided expressly for its own application in pending cases, calling for
the application of old laws as if the new rules had not entered into
force (section 241(8]). In Mhlungu the Constitutional Court interpreted
this provision as a jurisdictional rule, securing the position of courts
already dealing with a case, and stressed that this provision did not
limit the application of the new (interim) Constitution in any other
respect.'* This interpretation opened the way for invoking decisions
of the Constitutional Court that invalidated an old criminal provision
applicable in already pending criminal cases.'”” This brief overview of
constitutional provisions indicates that in addition to considerations
of reconciliation, in South Africa the constitution drafters and also
the Constitutional Court were mindful of the effects of constitutional
continuity in the days of democratic transition.

Somewhat differently, although the Hungarian Constitution also
“constitutionalizes” transition, it does not provide for special legisla-
tion with regard to coming to terms with the past. The strongest tex-
tual hint in this regard is contained in the preamble of the Hungarian
Constitution, which calls for “a peaceful transition to a rule-of-law
state based upon a multiparty system, parliamentary democracy, and
social market economy.” Nonetheless, despite a constitutionalized
commitment to transition, the Hungarian Constitution does not pro-
vide expressly for settling accounts with the past: unlike the mterim
and final Constitutions of South Africa, beyond this vague reference
to various aspects of democratic transition the Hungarian Constitu-
tion does not contain express provisions on any means aimed at
remedying past injustice. Also, while in the early days petitioners of-
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ten referred to the preamble in relation to the transition to a market
economy, the Hungarian Constitutional Court—unlike the French
Constitutional Council—was reluctant to attribute normative force to
the provisions of the preamble.'*’ Also in contrast to the South Afri-
can model, the Hungarian Constitution does not expressly provide for
constitutional continuity either. In the light of such a weak textual
background it is not that surprising that in reviewing transitional jus-
tice legislation the Hungarian Constitutional Court put the preamble
aside and imstead relied on the specific provisions of the Constitution
and jurisprudential devices attached thereto.

The fundamental difference between South African and Hungarian
jurisprudence regarding the constitutionality of the rules on coming to
terms with the past might be assessed along the following lines. While
constitutional continuity with the previous regime was acknowledged in
the South African interim Constitution, the South African Constitu-
tional Court’s transitional justice jurisprudence centered on a different
concept which also figures in the interim Constitution, in the epilogue:
the concept of reconciliation. In contrast, the main concepts framing
the review of transitional legislation in the jurisprudence of the Hungar-
ian Constitutional Court are legal continuity and the rule of law.'** Al-
though adherence to the rule of law is mentioned in the Hungarian
Constitution (Article 2[1]), the concept of legal continuity was not pro-
vided for therein in express terms: legal continuity as a concept and all
its constitutional consequences were developed by the Hungarian Con-
stitutional Court in full detail for the first time in the Retmactive criminal
Justice decision of 1992."" While the concept of legal continuity thus
developed became a signature trait of Hungarian transitional justice
jurisprudence, it is important to note here that, in addition to the famed
legal continuity rhetoric, the Hungarian Constitutional Court developed
other principles to review transitional justice legislation, principles
which resemble the rhetoric of reconciliation so familiar from South
Affican jurisprudence. A discussion of judicial perceptions of recon-
ciliation follows in Chapter Five. The forthcoming analysis explores the
Hungarian Constitutional Court’s argument in developing a continuity
rhetoric and the constitutional consequences thereof.

The subject of the Hungarian Refroactive justice case was a bill pro-
posing to lift the statute of limitations for crimes which were not



208 CHAPTER FOUR

prosecuted for political reasons under the previous regime.'* In addi-
tion, the bill was to extend the statute of limitation with respect to
crimes, the prosecution of which was not yet time barred. This
scheme was supposed to make indictable all crimes which had not
been prosecuted for “political reasons.” The sponsors of the bill ar-
gued that “the rule of law cannot be used to shield injustice.”"*’ At the
time, Hungarian professional and public opinion was divided on the
1ssue of retroactive criminal justice. Some suggested that rule-of-law
considerations precede all demands for punishing the perpetrators of

: : 148
the previous regime,

while others argued that the retroactive prose-
cution of the perpetrators 1s not precluded and might even be de-
" When the presi-
dent of the republic requested preliminary review, a unanimous Con-
stitutional Court abolished the retroactive criminal justice bill in its
el’ltirety.lsu

The decision of the Constitutional Coutt in the Retroactive criminal
Justice case 1s based on the premise of legal continuity and the rule of

manded according to rule-of-law considerations.

law. The Constitutional Court premised its entire argument on sub-
mitting that, although from a political perspective the transition was
revolutionary, the new democratic regime had still come about pursu-
" The phenome-
non thus introduced was later named “revolution under the rule of

ant to the rules prescribed by the old legal system.

law.”"* In the wotds of the justices, the “old law remains in force. As
for validity, there is no difference between norms ‘from before’ and
‘from after’ the Constitution. The legitimacy of the various regimes of
the past fifty years is irrelevant in this respect, more precisely, it has
no significance in constitutional analysis.”">’

From legal continuity between the new democracy and the old re-
gime it follows that all legal norms—old and new alike—must be in
conformity with the new, democratic constitution.”” Admittedly,
unlike in South Africa, where the constitution expressly provides for
keeping the old laws in force and reaffirming the supremacy of the
constitution over them, there is no such specific rule in the Hungarian
Constitution. However, before the Retroactive criminal justice decision
the Constitutional Court did test the constitutionality of various legal
norms enacted under the previous regimes. Thus, 1n retrospect, the
application of the constitution for measures of transition, and for the
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legal norms of the new as well as the old legal regime, does not appear
so out of the ordinary in the context of Hungarian constitutional ju-
risprudence. Therefore, odd as the Hungarian Constitutional Court’s
mnsistence on legal and constitutional continuity may sound, in the
Retroactive criminal justice case the justices did no more than summarize
the status quo for the purposes of constitutional analysis. Piiban ar-
gues that the concept of “revolution under the rule of law” in the
above terms 1s a legal fiction that was launched to make up for the
legitimacy deficit of the emerging democratic regime. In the absence
of gestures of popular sovereignty expressed by “the people”, and,
also, without a sound basic norm (Grundnorn) 1 the Kelsenian sense,
constitutional courts i Central and Eastern Europe invent subsidiary
rules, like this legal fiction, to at least imitate the sovereign or its
equivalent.'

In this case the Hungarian Constitutional Court clearly said that it
was not willing to subject transitional legal rules to a “transitional
standard” of constitutionality.”® Thereafter the justices outlined con-
stitutional principles applicable to criminal law in a rule-of-law state.
Stll talking in abstract terms the Hungarian justices emphasized that
ex post facto rule making was prohibited in criminal law."”’” Based on
the concepts outlined in general, the Constitutional Court entered a
detailed constitutional analysis of the bill and rendered its decision in
abstract terms. The Hungarian Constitutional Court’s emphasis on
legal continuity was not an acknowledgement of the legitimacy of the
previous regime.” Instead, the approach chosen by the justices en-
abled them to deliver a principled opinion regarding retroactive
criminal justice,” the decision relying on a “more neutral and formal-
istic understanding of the rule of law.”'" The opinion of the Court
does not contain references to the immediate political context and
historical background of the case. The Constitutional Court did not
mtend to diminish the political or historical significance of democratic
transition, and the justices made it clear that continuity 1s continuity
for the purposes of constitutional analysis, in order to protect the in-

" In so doing, the Hungarian justices

tegrity of the legal system.
avoided passing judgment on past injustices and also refused to be-
come submerged in the public discourse on punishing the real perpe-

trators of 1956. Indeed, based on the decision of the Hungarian Con-
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stitutional Court it would be hard to say that, out of all the past
crimes made prosecutable by the retroactive criminal justice bill,
“those perpetrated against Hungarian citizens during the attempted
revolution of 1956 were uppermost in the legislators’ minds.”'*

Interestingly, eatlier in one of the Compensation cases the Constitu-
tional Court argued that the uniqueness of the reconstruction meas-
ures must be part of the context upon which the constitutionality of
these measures was determined. In this case, the Constitutional Court
said that, in the course of the reconstruction of the system of owner-
ship that would close the book on the past, reconstruction and the
creation of new forms of ownership were to take place in accordance
with the constitution, from the perspective of both the old and the
new owners.'” In the Retroactive criminal justice case, however, the Con-
stitutional Court established in clear terms that “the historical circum-
stances shall be considered within the requirements of the rule of law
and for the purposes of its establishment. It is not acceptable to refer
to historical circumstances and to justice under the rule of law in or-
der to circumvent the safeguard of the rule of law. It 1s impossible to
build a rule-of-law state against the rule of law.”"'*

Somewhat paradoxically, the Hungarian Constitutional Court de-
cided to act on a continuity narrative while refusing to consider the
respective past. This position 1s indeed characteristic of the Hungarian
Constitutional Court’s relationship to particular historical narratives
framing constitutional cases. The Retractive criminal justice case 1s not
the first one in the line of constitutional jurisprudence touching on
accounts of the bloody suppression of the 1956 revolt and the reha-
bilitation of executed prime minister Imre Nagy. The Constitutional
Court’s abolition of capital punishment in 1990 cannot be understood
properly without due note of the force of the “Imre Nagy narrative”,
which, mostly by chance, brought together actors from right across
the political spectrum in support of the abolition of capital punish-
ment, thus providing the Constitutional Court’s decision with a con-
siderable layer of legitimacy.'” However, in his concurring opinion in
the Capital punishment case, Chief Justice Solyom emphasized that the
Court had reached its decision based on abstract principles and not as
a symbolic reaction to the evils of a political regime which used hu-

man lives for its own purposes.“’(’ Despite hints at an alternative ap-
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proach in the compensation decision mentioned above, the Hungar-
1an Constitutional Court decided not to discuss the repressive past in
its transitional justice jurisprudence.

To summarize, the Hungarian Constitutional Court used the prin-
ciple of legal continuity to prevent and preclude assertions about spe-
cial constitutional standards for crimes committed with the vetting of
the previous regime. With this move the Constitutional Court neutral-
1zed the past and past wrongs, thus constitutional continuity was es-
tablished without serious condemnation, regret, or shame about past
mjustice. Admittedly, the prohibition on retroactive legislation as a
criterion of the rule of law was acknowledged long before the Hun-
garian Constitutional Court came into existence. The Hungarian Con-
stitutional Court’s contribution concerns placing democratic transi-
tion on the footing of legal continuity and rule of law ordinary, while
rejecting constitutional exceptions in the name of extraordinary his-
torical circumstances. It would be no great exaggeration to say that
the entire 1ssue of retroactivity emerged as a result of the Constitu-
tional Court’s insistence on legal continuity in this most formal sense.
Without the Hungarian Constitutional Court’s assertions on the con-
sequences of the rule of law and legal continuity, the prohibition on
retroactive criminal legislation would not have become an msur-
mountable obstacle to calling the perpetrators of governments’
wrongs before a criminal court.

Schwartz recalls that the Hungarian Constitutional Court was in-
tensely criticized for not condemning the Communist regime from a
high moral ground in the case. Taking an unusual step, in a radio in-
terview Chief Justice Solyom decided to explain the Constitutional
Court’s decision, stressing the moral imperatives informing the deci-
sion."”” This gesture cleatly reflects a systemic dilemma which—if
possible—is far more significant for the success of democratic transi-
tion than calling before justice the perpetrators of the criminal deeds
of the previous regime. Constitutional continuity with the previous
regime 1s difficult to accept as it entails value continuity between two
governments, the latter of which seeks sharply to distinguish itself
from the former precisely in its preferences with respect to founding
values. Moreover, continuity with the previous regime might entail
continuity of personnel in various public offices and public employ-
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ment, ranging from courts to police to educational mstitutions. The
paradox of continuity was sensed in South Africa, and the introduc-
tion of the Truth and Reconciliation Commission might be seen as an
attempt to resolve this situation. After all, in a successor regime oper-
ating on the grounds of constitutional continuity, officials of the pre-
vious regime might simply continue 1n the new one, thus perpetrators
would be in the position to investigate the atrocities constitutive of
past injustice. Constitutional continuity is thus clearly an enemy of the
trust-building exercise which is a precondition of a successful transi-
' Personnel discontinuity in public employment
can certainly be achieved by the purging or lustration of inherited mn-

tion to democracy.

stitutions.'” Howevet, from the petspective of the legitimacy of the
new democratic regime it helps to entrust to a new institution the
symbolic task of undoing the past. In South Africa the Truth and
Reconciliation Commission was one such institution, along with the
newly established Constitutional Court. In Central and Eastern
Europe, newly established constitutional courts were perceived as if it
were their task to orchestrate the transition to democracy in a manner
that would also boost the legitimacy of the new regime. These dilem-
mas lead to the comment made by Czarnota that the continuity inher-
ent 1 negotiated transition is the “original sin” of democratic transi-
tions."”"

These dilemmas are not unique to Hungary or South Africa but are
characteristic of the setting which Teitel describes as the paradigm of
transitional justice.'” As Teitel explains: “[b]ecause transitions’ defin-
mg feature is their normative shift, legal practices bridge a persistent
struggle between two points: adherence to established convention and
radical transformation. ... In contexts of political upheaval, transi-
tional jurisprudence comprises a partial and nonideal conception of
justice: provisional and limited forms of constitutions, sanctions,
reparations, purges and histories. ... As law’s function is to advance
the construction of political change, transitional legal representations
are more vividly affected by political values 1n regimes 1 transition
than they are in states where the rule of law is firmly established. ...
While the rule of law 1 established democracies is forward-looking
and continuous 1n its directionality, law 1n transitional periods is both
backward-looking and forward-looking, retrospective and prospec-
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tive, continuous and discontinuous.”'” As Teitel put it elsewhere, in
this complex process of democratic transition, facilitated by so many
actors, “[w]hat seems right 1s contingent and informed by prior injus-
tice ... [and] it is the legal responses that themselves create transi-
tion.”'"”

The relevance of these observations is clearly underscored in the
light of Czech transitional-justice legislation and constitutional juris-
prudence. In 1993 the Czech Parliament passed the Law on the Illegality
of the Communist Regime and Resistance to It The statute opens with a
list of grievances, referred to as “crimes”, suffered under the leader-
ship of the Czechoslovak Communist Party between 1948 and 1989
(Article 1[1])."” The act provides that “officials, organizers, and agita-
tors” in the Communist “political and ideological sphere” are re-
garded as responsible for the ctimes of the Communist regime (Arti-
cle 1[2]); it denounces the Communist regime as “illegal and con-
temptible” (Article 2[1]) and declares the Communist Party a criminal
organization (Article 2 [2]). Furthermore, in one of its substantive
provisions the act lifts the statute of limitations between 25 February
1948 and 29 December 1989 “for criminal acts if, due to political rea-
sons incompatible with the basic principles of the legal order of a
democratic state, [a person| was not finally and validly convicted or
the charges [against him] were dismissed” (Article 5). The language of
the Czech act 1s very strong, and emotional passages condemning the
past regime clearly outweigh provisions with normative significance.

Although such judgmental passages are missing from the Hungar-
1an retroactive criminal justice bill, the basic idea behind the Czech
law, and even the language chosen, resemble that of the Hungarian
retroactive criminal justice bill. In order to open the prosecution of
acts left unpunished by the Communist regime, the legislators sought
to manipulate the statute of limitations. The Czech Constitutional
Court, in its very first decision, upheld the law on the illegality of the
Communist regime and its provisions on lifting the statute of limita-
tions' on grounds radically different from those adopted by the
Hungarian Constitutional Court in its Refroactive criminal justice deci-
sion."” The difference between the Constitutional Courts’ positions is
all the more interesting since, in the Czech case, the challenge was
also based on the requirements of the rule of law and the prohibition
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on retroactive criminal legislation contained in the Czech Charter of
Fundamental Rights and Basic Freedoms (Article 40[6]). Note that these
were the very legal grounds mvoked by the Hungarian Constitutional
Court 1 invalidating the retroactive criminal justice bill a year before
the Czech decision.'”

The Czech Constitutional Court’s decision is premised on ac-
knowledging partial constitutional discontinuity with the Communist
regime in the following terms:

The Czech Constitution accepts and respects the principle of
legality as a part of the overall basic conception of a law-based
state; positive law does not, however, bind it merely to formal
legality, rather ... law is qualified by respect for the basic en-
acted values of a democratic society and also measures the ap-
plication of legal norms by these values. This means that even
while there 1s continuity of “old laws” there is a discontinuity in

valnes from the “old regime.” ... [N]ot even the continuity of
law signifies recognition of the legitimacy of the Communist
regime. ... The legitimacy of a political regime cannot rest

solely upon the formal legal component because the values and
principles upon which a regime 1s built are not just of a legal,
but first of all of a political, nature.'”

Thus the Czech Constitutional Court argued that certain aspects of
Socialist legality would not survive constitutional review under the
new Czech Constitution. In this case, the Constitutional Court fo-
cused in particular on those mstances where the criminal prosecution
of Communist wrongs was not undertaken during the Communist
regime.

In reaching its conclusion the Czech Constitutional Court attrib-
uted particular significance to the fact that, under the Communist re-
gime, prosecution of certain crimes was barred not as a matter of
positive law but due to 1deological or political considerations which
prevented criminal prosecution of certain wrongs well in advance.
This line of reasoning assisted the Constitutional Court in rejecting
petitioners’ arguments based on legal certainty. According to the
Constitutional Court the state of affairs preventing criminal prosecu-
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tion during Communist times created legal certainty for offenders, as
wrongdoers could expect not to be prosecuted. The Constitutional
Court argued that “[t]his ‘legal certainty’ of offenders 1s ... a source of
legal uncertainty to citizens... In a contest of these two types of cer-
tainty, the Constitutional Court gives priority to the certamnty of civil
society, which is in keeping with the idea of a law-based state.”® On
these grounds the Czech Constitutional Court found that the law on
the illegality of the Communist regime lifting the statute of limitations
for crimes not prosecuted for political reasons for the period between
1948 and 1989 was in conformity with the Czech Constitution.

Let us now consider the Czech Constitutional Court’s stance in the
light of the decision adopted by the German Federal Constitutional
Court in the case of the Fast German border guards. The legal prob-
lem 1n this case was that, while due to the German Unification Treaty
the criminal law of the GDR would have been applicable to the
shootings committed by the border guards at the Berlin Wall, GDR
law as applied at the material time would never have yielded convic-
tions for the shootings. The constitutional justices called on Rad-
bruch’s formula to identify criminal provisions applicable to the case,
according to which, when positive law 1s 1 intolerable conflict with

justice, it must give way to justice.”'

This formula is widely regarded
as German legal philosophy’s response to the horrors of Nazism per-
formed within the legal framework inherited from the Weimar Re-
public. Note that in explaining the Hungarian Constitutional Court’s
msistence on legal continuity Janos Kis argued that the justices’ insis-
tence on principles stemming from legal continuity extinguished the
grounds for natural-law arguments.'®

Leaving aside the challenging academic polemic on whether, and
to what extent, Nazism can be compared to Communism, on a more
practical level it 1s important to point out that in post-Communist
Central and Eastern Europe Germany was the only country which
had a model for coming to terms with the past (I ergangenbeitsbewiilti-
gung)."® Continuity building by post-Communist constitutional courts
can be seen as an attempt to seek normalization. Establishing conti-
nuity or removing certain periods from constitutional continuity
proper is an important means of redefining the polity, and of identify-

ing victims and perpetrators and their legal rights and obligations.
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Thus when constitutional courts construe constitutional continuity,
justices actively participate in public discourse at the polity’s formative
moments. Sometimes courts are mindful of the effects of their deci-
sions, although continuity building might have unexpected conse-
quences.

The Hungarian Constitutional Court’s adherence to a highly for-
mal conception of legal continuity premised on silence about the rele-
vant past was strategic in at least two respects. Firstly, the Hungarian
justices intended to make sure that only one standard of constitution-
ality applied for all legal measures, including transitional justice legisla-
tion. The practical force of such a principled stance 1s best highlighted
by the decision of the European Court of Human Rights (ECTHR).
Oddly, it was in Rekwvényi v Hungary, a case from the early period of
Hungary’s transition to democracy, in which the ECTHR relaxed the
standard of protection offered to political freedoms using the unordi-
nary times of transition to democracy as a pretext for justifying re-
strictions on the political freedoms of the police. The ECTHR said
that “the obligation imposed on ... police officers to refrain from po-
litical activities 1s intended to depoliticise the services concerned and
thereby to contribute to the consolidation and mamtenance of plural-
1stic democracy in the country. ... This objective takes on a special
historical significance in Hungary because of that country’s experience
of a totalitarian regime which relied to a great extent on its police’s
direct commitment to the ruling party.”'** The line of reasoning fol-
lowed by the ECTHR is exactly the route which the Hungarian Con-
stitutional Court was intent on avoiding when the justices consistently
refused to create legitimate exceptions in times of transition under the
auspices of the new democratic constitution.

As has been demonstrated, the Hungarian Constitutional Court
was keen not to pass judgment on the past in the Refroactive criminal
Justice case. This silence was all the more curious as the Hungarian jus-
tices exercised preliminary review in the case, thus it was more than
likely at the time that the Court would not say the final word on
prosecuting the perpetrators of the previous regimes. After reviewing
two other bills on retroactive criminal justice the Hungarian Constitu-
tional Court finally ruled that lifting the statute of limitations is consti-
tutional to the extent that (1) the statute of limitations under Hungar-
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1an law did not apply to the offence at the time it was committed; or
(2) the said offence constitutes a crime under international law and
the statute of limitations does not apply under international law.'®
The Hungarian Constitutional Court ended the saga of retroactive
criminal justice by attaching these conditions to the future application
of the act. While constitutional justices avoided discussing past events
which were shaping the emerging democratic polity, other actors of
the political sphere and transitional justice scene did benefit from the
psychological momentum and capital gained i the wake of the Con-
stitutional Court’s refusal to let the bill pass for such abstract consti-
tutional considerations. As Eva Kovics elegantly demonstrated, over
the years the “Imre Nagy narrative” shifted from being a victim narra-
tive to a perpetrator narrative and was then inflated into an alibi to
support political endeavors."® Thus the Constitutional Court’s self-
mmposed silence left its mark on the public discourse.

The Czech context was also heavy with victims’ accounts of past
mjustices of various kinds. In the Czech Republic, official suppression
of memories of the disapproved past, and especially the 1968 Prague
spring, triggered “commemorations of people who were purged and
of events that were censored, and [the dedication of] underground
samizdat publications to them.”"” With the fall of Czech Commu-
nism in 1989, the “memory campaign” did not cease but fuelled pub-
lic apologies for past injustice and the adoption of transitional justice
measures that are commonly associated with doing justice with re-
spect to past wrongs. The language of the dissenter and dissident dis-
courses referring to the “existential revolution”, infused with Vaclav
Havel’s famous slogan about “living 1n truth”, framed the discourse
of democratic transition and served as the legitimizing rhetoric in the
Czech Republic.'™ In this context the Czech Constitutional Court—
unlike its Hungarian counterpart—was willing to evaluate the past
following in the Czech legislature’s footsteps. Somewhat later, the
Czech Constitutional Court again resorted to shaping constitutional
continuity from carefully selected segments of the past when esta