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What happens to a dream deferred?
Does it dry up
like a raisin in the sun?
—Langston Hughes “Harlem”, Selected
Poems of Langston Hughes

The Institute on Race and Poverty at the University of Minnesota Law
School brought together some of the nation’s leading scholars and advo-
cates around issues of race, housing, and education to discuss the persis-
tent and interrelated segregation of America’s residential markets and
educational systems to commemorate the fortieth anniversary of the Brown
v. Board of Education decision. A collection of articles emanating from
that forum was published in the University of Minnesota Law Review
the following year.1 The title of the forum, shared by this anthology, in-
vokes the plaintive language of Langston Hughes in the context of the
dream of educational integration articulated in the 1954 Supreme Court
decision Brown v. Board of Education.2 Forum participants critically
evaluated our failure to adequately account for the interconnection of
housing and education in carrying out the Brown mandate and explored
possible avenues for achieving a renewed and emboldened commitment
to an integrated society.

The central issues of this forum remain important today. As we begin
the twenty-first century it is clear that the “problem of the color line” of
which W. E. B. DuBois spoke has outlived the twentieth century.3 This
color line, which segregates African Americans from full participation in
American society, remains strong, albeit more subtle and insidious. More-
over, the problem of twenty-first century America may be that of color
lines. Although blacks may bear the brunt of racist exclusion in our society,
rapidly changing demographics and political backlash, as evidenced by
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recent political attacks against immigrants, suggest that future society
may be increasingly ordered along multiple lines of race and ethnicity.
Realizing the dream of Brown is as important as ever. If we are ever to
attain our democratic ideal of equality of opportunity, then we must rec-
ognize the central role that segregation plays in maintaining inequality
and denying communities of color key resources and opportunities. We
must resolve ourselves to the achievement of a fully integrated society in
which all members are empowered to fully participate in and construct
those institutions and structures that define our world and ourselves.

Recent Jurisprudential Developments

Much of the discussion at the forum critically focused on Supreme Court
jurisprudence in the area of educational segregation. As several of the
authors discuss, since the time of Brown a series of key Court decisions
have frustrated the goal of educational integration by narrowly construing
the harms of segregation and restricting the breadth of remedies that may
be employed to address them. A key component of this jurisprudence is
the refusal to account for the role that residential segregation plays in
creating educational segregation. Courts have increasingly relied on this
jurisprudence to relieve school districts of desegregation orders, even where
racial demographics reveal continued segregation. Tellingly, the Char-
lotte-Mecklenburg School District was ordered to end race-based student
busing in 1999, thirty years after it became the first to do so.4 This order
came over the objections of parents and administrators and despite gen-
eral consensus that the district’s desegregation plan was working. Unfor-
tunately, this episode is more the rule than the exception, and this trend
is closing the door on desegregation even as schools remain segregated
and racial achievement gaps persist.

Although there have been no new Supreme Court opinions dealing
directly with educational segregation since the forum proceedings were
published in 1996, there has been at least one noteworthy judicial devel-
opment. In 1995 the Court heard the case of Aderand v. Pena, in which
a white subcontractor brought an equal protection challenge against a
federal program designed to ensure that minority business enterprises
received federal highway contracts.5 In declaring the program unconstitu-
tional, the Court overruled its own earlier decision in Metro Broadcast-
ing and held that all racial classifications employed by governmental ac-
tors would be evaluated with the same strict level of scrutiny regardless of
whether their purpose was benign or remedial.6
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Unclear in the Aderand decision was whether this ruling applied to the
context of education where prior case law had recognized the unique goal
of achieving diversity as a legitimate justification for employing race-spe-
cific criteria.7 Despite this ambiguity, a number of subsequent lower court
decisions have held that Aderand does apply to educational policies. In
1996 the Fifth Circuit Court of Appeals invalidated an admissions policy
employed by the University of Texas Law School to increase its enroll-
ment of African American and Latino students. Citing the Aderand deci-
sion, the court stated that “there is now absolutely no doubt that courts
are to employ strict scrutiny when evaluating all racial classifications, in-
cluding those characterized by their proponents as ‘benign’ or ‘reme-
dial.’”8 Other courts have also employed Aderand’s decontextualized analy-
sis of race (or as some have stated, its conflation of race and racism) to
invalidate antiracist remedies on behalf of white plaintiffs.9

This lack of clarity on race as a factor in admission has impacted gram-
mar and high schools as well. For example, in March of 2000, the Su-
preme Court denied review of a Fourth Circuit Court of Appeals decision
to invalidate a school district policy that considered race as a factor in
evaluating requests to transfer schools.10 The Fourth Circuit similarly in-
validated a weighted lottery plan that ensured minority attendance at a
kindergarten magnet school in a case up for consideration by the Su-
preme Court.11

Recent Policy Responses to Racial Inequality
in Education

Contemporary policy discussions around racial disparities in education
echo the judiciary’s move away from integration and toward formal “color
blindness.” Although educational quality is a major policy issue at the
local and national levels, much of the debate around educational reform
focuses on intra-school and district-level measures, such as smaller class
sizes, neighborhood schools, and stronger curricula. While reform at these
levels is clearly necessary, particularly in our nation’s most troubled school
districts, the omission of integration as part of these reform efforts over-
looks decades of research and experience that point to the negative ef-
fects of racial and economic segregation on student achievement.12

Many advocates of educational reform have also begun to push for
greater accountability from administrators, teachers, and students. For
example, a number of states have adopted “high stakes testing” policies
that prevent students from receiving their diplomas if they do not score
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above a certain level on standardized tests. This movement is troubling in
that it ignores the effects of systemic issues such as segregation on stu-
dent performance and holds students accountable for conditions beyond
their control. It implies that student failures are largely responsible for our
educational crisis and ignores the effect of our extensive and continued
history of segregative practices in housing and education.13 Not surpris-
ingly, students of color and students from racially segregated and poor
school districts are performing consistently worse than their peers on
these high stakes tests. One result of this will be an increase in the num-
ber of people of color who must confront the job market with no diploma
in hand.

In those instances where race is acknowledged as legitimate grounds
for policy making, it is most often in the context of pursuing diversity and
not in the context of addressing racism. A prominent example of this
comes from “One America in the Twenty-First Century: The President’s
Initiative on Race,” launched by President Clinton with much fanfare in
1997. After studying and dialoguing around issues of race, the initiative
released a report entitled “Pathways to One America in the Twenty-First
Century: Promising Practices for Racial Reconciliation” in January of
1999. Of the numerous education practices highlighted for their promise,
the vast majority dealt with enhancing our appreciation for diversity and
not one addressed systemic educational problems or the need for racial
integration.14

Current Demographic Trends in
Education and Housing

While courts and policy makers move away from Brown’s integrative
ideal, we are seeing increasing racial and economic segregation in our
neighborhoods and significant resegregation racially and economically in
our schools. Moreover, racial and economic segregation overlap heavily
in both contexts: areas of economic segregation are almost always areas
of racial segregation, and vice versa. Although this intersection of race
and poverty has tremendous consequences for people of color, current
jurisprudence and policy making largely ignore it.

Census data reveal that racial segregation has persisted in the great
majority of our metropolitan areas over the last several decades, particu-
larly for African Americans.15 During this same time period, economic
segregation has increased tremendously as indicated by the dramatic rise
in concentrated poverty.16 Between 1970 and 1990, the number of people
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living in concentrated poverty census tracts nearly doubled. As of 1990,
nearly eight million Americans live in these areas. Over half of all concen-
trated poverty residents are African American and another quarter are
Hispanic.17

A recent report by Gary Orfield and John T. Yun documents the rise
of racial and economic segregation in our schools. According to Orfield
and Yun, the last few years have seen the South achieve its highest levels
of racial segregation in schools since early in the desegregation process.
The rest of the country’s schools are also witnessing an increase in racial
segregation over the last few years. Given economic demographics, these
trends mean that more students of color are attending schools in which
large proportions of their classmates are poor. Orfield and Yun report
that the average black or Latino student attends a school with twice as
many poor classmates as the average white student.18 As noted earlier, it
is this overlap of racial and economic segregation and the effect of eco-
nomic segregation on student achievement that make the issue of integra-
tion far more than an issue of racial comity. Segregation is a direct cause
of racism and racial inequality, and integration is an issue of equality of
opportunity and democratic participation.

The mandate of Brown is as imperative today as when it was originally
issued. While current decision-making and policy discussions would sug-
gest either that Brown is no longer relevant or that its ideal has been
attained, reality strongly suggests otherwise. It is clear that if we are to
serve the educational needs of children of color, we must rekindle the
drive for integration. The chapters that follow provide an initial step in
that direction.

Overview of the Chapters

In chapter 1, “Beyond Brown v. Board of Education: Housing and Edu-
cation in the Year 2000,” Kenneth B. Clark expresses his naivete at the
time of the Brown decision in thinking that it would provide the neces-
sary push to move us to an integrated society. He discusses the manner in
which subsequent events revealed the subtle, complex, and persistent nature
of American racism. Clark concludes with the charge for new energy and
leadership in our commitment to racial equality and integration.

john a. powell, in his chapter entitled “Living and Learning: Linking
Housing and Education,” moves beyond racial rhetoric to examine just
what is at stake in discussions of educational integration. He articulates
the crucial link between housing and education and critiques the Supreme
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Court’s failure to acknowledge this and other important realities in its
racial jurisprudence. powell suggests what a more responsible jurispru-
dence might look like and points to some exemplary policies.

Meredith Lee Bryant describes the weak and at times contradictory
nature of Supreme Court jurisprudence in the area of educational segre-
gation in chapter 3, “Combating School Resegregation Through Housing:
A Need for a Reconceptualization of American Democracy and the Rights
It Protects.” Bryant situates current jurisprudence around race within a
weak conception of democracy and argues for a more substantive, posi-
tivist commitment to our democratic ideals, a commitment that explicitly
acknowledges the goal of achieving racial equality. She concludes by sug-
gesting a path for moving to this stronger vision through a reconceptualiza-
tion of the rights to property, contract, and free association.

Nancy A. Denton lends an empirical eye to policy discussion of resi-
dential and educational segregation. In “The Persistence of Segregation:
Links Between Residential Segregation and School Segregation,” she dis-
cusses the current state of knowledge of residential and educational seg-
regation in America and debunks prevailing “myths” of their causes. Denton
explores the specific dynamics of segregation at the neighborhood and
metropolitan levels and concludes with a discussion of multiethnic neigh-
borhoods, key players in an integrative agenda for the future.

In “Metropolitan School Desegregation: Impacts on Metropolitan So-
ciety,” Gary Orfield draws upon our forty year history of desegregation
efforts and current demographic trends to inform his assertion that the
desegregation of schools is both feasible and an expression of our demo-
cratic norms. Orfield demonstrates that substantial integrative measures
can not only be successful in the long run, but also may lead to a broader
form of democracy in school policy.

In chapter 6, “The Current State of School Desegregation Law: Why
Isn’t Anybody Laughing?” Drew S. Days evaluates Supreme Court juris-
prudence in light of the variety of governmental actions that contribute to
school segregation. He argues that segregated schools result from several
actions of constitutional significance and questions the failure of desegre-
gation law to acknowledge this.

Charles R. Lawrence focuses on the Court’s construction of segrega-
tion in the landmark decision Milliken v. Bradley in his chapter, “Segre-
gation Misunderstood: The Milliken Decision Revisited.”19 Lawrence ar-
ticulates key characteristics of the institution of segregation, including the
fact that it is systemic, self-perpetuating, and stigmatizing. He then goes
on to describe how Supreme Court decision making, leading up to and
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including Milliken, misunderstands segregation and in so doing precludes
an adequate remedy to it.

In chapter 8, “Discrimination: A Pervasive Concept,” Michael H.
Sussman writes from the perspective of a civil rights litigator who was
involved in one of the few cases to acknowledge and account for the link
between residential and educational segregation, United States v. Yon-
kers.20 Sussman discusses several important characteristics of racism and
of segregation that ought to inform litigation in the area. In the final
section of his chapter, he articulates how a litigator might adopt a more
informed approach in the context of school districts seeking a declaration
of unitary status.

In chapter 9, “The Boundaries of Race: Political Geography in Legal
Analysis,” Richard Thompson Ford expands upon the role of segregation
in disempowering communities of color. He also discusses the manner in
which seemingly neutral practices interact with a racialized geographic
landscape to create and maintain racial hierarchy. Ford concludes with an
attempt to mediate the tensions between working within local communi-
ties of color and addressing segregation through a broader focus.

The final chapter, “Equality and Educational Excellence: Legal Chal-
lenges in the 1990s,” is a transcript of the remarks of Theodore M. Shaw,
deputy director of the NAACP Legal Defense and Education Fund, from
the original forum. Shaw draws from his extensive experience as a civil
rights litigator to critique the current status of desegregation law and the
nature of public discourse surrounding it. He concludes with the charge
that, while no integration remedy has been perfect, we must remain com-
mitted to the struggle for racial equality because the struggle has meaning
in itself.
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Chapter 1


Beyond Brown v. Board of Education:
Housing and Education in the

Year 2000

Kenneth B. Clark

The Supreme Court’s 1954 decision in Brown v. Board of Education
spawned a collective hope and dream for an end to racial segregation in
American public schools.1 I joined in the optimism. I spoke and wrote
buoyantly, confident in our future.2 At the time, I believed there would be
positive changes within a decade or more. I thought that I, and the small
group of like-minded persons with whom I worked, would successfully
raise these issues, combat all signs of segregation, and remain persistent
in opposing racism in our local schools. Although I knew of the de facto
pattern of segregation that existed at that time in the New York City
public school system, I thought the problem of segregation essentially
was a southern problem. I now confess this was naïve. I recall being
oblivious of the extent to which the board of education and school offi-
cials, including the commissioner of education, had developed curious
subtle and covert social maneuvers for maintaining segregated schools in
New York City. As a social psychologist, I can say now that wishful think-
ing colored my ideas and beliefs. I did not realize the tenaciousness of
racism in American culture.

At the time, the North rationalized its racism by contending that ra-
cially segregated schools were a manifestation of a larger pattern of our
racial culture. Segregation in housing patterns and racially segregated
communities created segregated schools. I thought taking important steps
in modifying the racial housing pattern would address the segregated
housing problem. This, in turn, would resolve the reorganization of our
public school system seriously and successfully. I did not understand,
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however, that the maintenance of segregated housing excused persistent
patterns of school segregation in that segregated housing itself repre-
sented a form of deeply embedded racism that resisted all attempts at
desegregation. Ironically, this phenomenon appeared particularly en-
trenched in the North. I was perplexed. Thus, while in writings and
speeches I highlighted the gains in our society, such as the civil rights
gains, affirmative action, and the increasing numbers of elected black
political officials, I underestimated the significance of racism’s staunch
hold on the American people.

Recent developments have made me reflect on the early stages follow-
ing the Court’s Brown decision. I now see more clearly the curious way
that our early optimism prevented us from anticipating how racial progress
would result in a form of backlash. The current resistance to affirmative
action, for example, reflects the depth of American racism. We now are
confronted with various manifestations of the belief that affirmative ac-
tion essentially represents a rejection of or penalty against white males.
This argument, however, conceals the fact that affirmative action was
designed to remedy the past rejection, prejudice, and exclusion of minori-
ties, particularly blacks. It is disheartening to see that these attempts to
remedy social injustices now are being used to maintain those prior
injustices.

As another example, segregated schools and segregated housing still
pervade the American landscape, but they are not being discussed as
manifestations of racism. Similarly, desegregation and integration are not
being discussed as attempts to resolve former and persistent forms of
injustice. Instead, these issues are discussed as issues of poverty and choice
rather than as lasting symbols of our history of racism.

Significantly, many liberals and many Supreme Court decisions now
follow this pattern of racial exclusion. In fact, institutions of higher learn-
ing explain racial isolation in terms of beneficial conditions for blacks in
general, despite the earlier beliefs that segregation not only damaged black
children, but also interfered with the human growth and development of
white children. I am particularly fascinated by the fact that some blacks
approve of segregated living quarters and segregated communities. The
rise of the black separatist movement in the 1960s manifested blacks’
identification with the reasoning of their oppressor. Black separatists in-
ternalized the reasoning of the proponents of racial separation.

It is clear to me, however, that the failure to desegregate our schools at
all levels, including elementary, high school, and college, despite our aware-
ness of the harm that segregation inflicted on all of our children, has
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demoralized our society. It has weakened our social fabric. Yet we are
being told not only that segregated schools and segregated housing in
ghettos are desirable, but that blacks should feel grateful.

I often wonder how Thurgood Marshall and Robert Carter would present
their case today before the present Supreme Court. How would they
cope with present patterns of resegregation that so pervade our society?
As one of the social scientists who worked with Marshall and Carter
during the Brown cases, I would argue that segregation, not only in
Clarendon County, South Carolina, but also in New York City, in the
Twin Cities, and in America at large, is as damaging now as it was then.
The dream so long deferred should be reexamined, but not because the
premise of the Brown decision has changed. The Supreme Court in Brown
said, “We conclude that in the field of public education the doctrine of
separate but equal has no place.”3

In the forty years since those statements, we have seen copious ex-
amples of the harm inflicted upon our society by the racism onto which
we have held. It is time that educators, who have been dormant for so
long, assume their role as leaders in this campaign for justice. Educators
can become crucial participants in helping society protect our children
and protect itself from the persistent damage of racism and segregation.
Our schools, our neighborhoods, and, in fact, our society as a whole must
be mobilized. We cannot apologize about freeing ourselves from the dam-
age that is being done to our children and to the very fabric of our society.
Our society desperately needs rejuvenation and a renaissance of positive
and constructive policies by which we can all become constructive partners.
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Chapter 2


Living and Learning:
Linking Housing and Education

john a. powell

As state and federal courts struggle with the issue of racial segregation in
America’s public schools, confusion and contention persist over who bears
ultimate responsibility for the harm of segregation, and even what consti-
tutes harm in the context of segregation. Justice Thurgood Marshall, in
his dissent from the Supreme Court’s 1974 Milliken v. Bradley decision,
broadly construed the harm produced by racially segregated educational
systems.1 He stated, “Our Nation, I fear, will be ill served by the Court’s
refusal to remedy separate and unequal education, for unless our children
begin to learn together, there is little hope that our people will ever learn
to live together.”2 Twenty-one years later, Justice Clarence Thomas took
a much narrower view of segregation in his concurrence in the Missouri
v. Jenkins decision.3 Thomas stated, “It never ceases to amaze me that
the courts are so willing to assume that anything that is predominantly
black must be inferior.”4 Years of inadequate and uncommitted attempts
at integrating our schools through busing and other limited means sepa-
rated these divergent opinions; today we find ambivalence regarding inte-
gration, even from those sincerely committed to racial justice. Although
our concept of how to achieve integration should have certainly been
affected by our abortive experiences, it is perplexing that our view of the
harm of a segregated society has been so completely lost over time.

Debate over the causes of, and responsibility for, educational segrega-
tion has mirrored and contributed to this confusion about the assump-
tions and goals of integration, particularly within the court system. Writ-
ing for the majority in Milliken, Chief Justice Warren Burger narrowly
defined the state’s responsibility for segregation in education, concluding
that an educational desegregation remedy is warranted only in conjunction
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with a finding of de jure segregation. Burger limited the scope of respon-
sibility, moreover, by holding that a remedy may only be implemented
within the bounds of the school district where said de jure segregation
exists.

In contrast, Justice William O. Douglas, in his dissent, asserted that
“there is so far as the school cases go no constitutional difference be-
tween de facto and de jure segregation.”5 To Justice Douglas, the majority’s
focus on individual district responsibility, effectively separating city from
suburb, was an arbitrary distortion of reality. Douglas described the myriad
ways that segregation of the Detroit public school system (at issue in
Milliken) implicated state action as evidence of the fact that segregation
in a particular school district is part of a larger theater of segregative
forces. Specifically, Douglas described suburban school board actions,
state-enforced restrictive covenants in housing, and state school depart-
ment siting of schools.

The Court’s five-four split in Milliken left a rift over how to affix re-
sponsibility, and thus how to determine the scope of remedies, in school
desegregation cases. In fact, a consensus on the issue of who is respon-
sible for segregation has eluded the Court since its unanimous decision in
Brown v. Board of Education.6 When the Court ruled in 1995 in Mis-
souri v. Jenkins that an interdistrict plan was not an appropriate means
of desegregating the Kansas City public school system, it severely limited
the remedies available for children trapped in segregated educational sys-
tems, and it signaled its unwillingness to address substance, rather than
follow form, in its efforts to help poor, minority children. Jenkins fol-
lowed the trend of a more conservative majority, emergent in the Milliken
decision, to reject state responsibility for segregative conditions in schools
and communities. This trend places blame for the deterioration and seg-
regation of city schools on “normal pattern[s] of human migration.”7 Writing
for the majority in Jenkins, Chief Justice Rehnquist denied the existence
of a causal link between de jure segregation and white flight, attributing
the phenomenon to demographic changes outside the scope of govern-
ment control (and hence outside a court’s remedial reach).8 While the
members of the Court and the parties agreed that the Kansas City schools
and neighborhoods were segregated, the majority of the Court refused to
examine seriously the causes of the city’s severe segregation. The major-
ity opinion never discussed the history of housing discrimination, lending
bias, public housing construction, federal home mortgage loan programs,
or other governmental causes of racial segregation.

Unfortunately, this disturbing trend is not peculiar to the judiciary; it is
a mood that has come over much of the nation as we contemplate past
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attempts at school integration. Whereas over forty years ago, the Brown
Court recognized and condemned the unique harm experienced by black
students forced to attend racially segregated schools, today many Ameri-
cans are ambivalent about or indifferent to the fact that most urban schools
remain segregated. And while the explicitly segregationist policies of the
Brown era seldom exist today, a more subtle network of social and insti-
tutional barriers works to maintain segregation in our schools and com-
munities.

The Brown Court’s observation that separate is inherently unequal
continues to ring true.9 Yet somehow we have failed to challenge seri-
ously the educational and housing segregation that persists in this coun-
try. This failure is not due simply to a lack of commitment to integration
or the creation of opportunities for people of color. Rather, this failure in
part is attributable to the movements we have seen over the last fifteen
years, movements that embrace racial segregation as a necessary and
worthy policy goal and construe integration as a racist objective.10 Worse
yet, this type of thinking has brought with it an attempt to minimize and
fictionalize the negative effects of segregation on society in general and
schoolchildren in particular.11

Why are we giving up on integration? In all likelihood, these policy
surrenders are partially a response to the hopelessness and frustration
experienced when we consider the persistence of segregation. Integration
is a difficult concept to embrace when one considers that it cannot claim
many examples. Another cause, especially for those who would other-
wise support the idea of integration, is the conflation of the terms “inte-
gration” and “assimilation.” The implications of assimilation have appro-
priately been criticized by a number of scholars.12 Integration and
assimilation, unfortunately, have become synonymous concepts in the
minds of many. Because of this confusion, some individuals have gone so
far as to suggest that Brown was wrong and that separation of the races
may be the only means of creating adequate educational opportunities
for poor, minority children.13

But reality is not so easily altered by such rhetoric. An exploration of
the educational conditions that children face within segregated schools
and neighborhoods demonstrates that such a system does not serve the
needs of students and the larger society.14 Instead, segregation perpetu-
ates a legacy of both racial hierarchy and dominance.15 If we are to achieve
a racial democracy, we must renew and deepen our commitment to achiev-
ing true integration, not only in our schools, but also in the communities
where we live and work.16 It is not enough to recognize the value of living
in an integrated society in theory. We must transform our theory into
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practice.17 Our failure to act perpetuates the injury of apartheid in educa-
tion, housing, and, indeed, in our very psyche. If we are to heal a frac-
tured society continuously at war with itself, we must make it possible for
everyone to participate equally in our communities. We must challenge
the racial hierarchy implicit in segregation and remove the barriers to
discovering our common humanity.

Segregation persists on multiple levels. We must therefore develop
multiple strategies for breaking down segregation in our society. These
approaches must be organized around the principles of participation and
democracy. Focusing on the desegregation of schools alone cannot pro-
duce lasting results and ultimately does not integrate society or increase
and enhance participation in our democracy. This is the path we followed
with busing. The answer lies substantially in linking education and hous-
ing policies. Linking policies designed to integrate schools with housing
provides a path to building integrated communities. Such a remedy re-
quires both a theoretical and practical commitment to abolishing racial
exclusion and hierarchy and to promoting participation and democracy.

Part 1 of this chapter defines what it means, in both a policy and a
legal sense, to link housing and education and shows why this connection
is crucial for creating a permanently integrated society. Part 2 critiques
some of the approaches courts have taken to examining segregation and
suggests a more comprehensive and searching legal analysis. Part 3 ex-
amines the need to continue pursuing integration. Finally, part 4 consid-
ers the positive quantitative and qualitative effects of integration, includ-
ing the overarching goal of building a true democracy. I conclude by calling
for an inclusive effort to racially transform our society. Anything short of
this damages not only our children but also our entire society. The ulti-
mate goal is daunting, but necessary. We must make our society one in
which we all participate as equal citizens, sharing both our problems and
solutions in the pursuit of a deeper manifestation of our democratic vision.18

Housing and Education: The Existing Relationship
Between Living and Learning

What It Means to Link Housing and Education
from a Policy Perspective
Twenty-five years ago, the Supreme Court recognized that the quality of
schools has a profound impact on housing choices.19 More recently, the
Court not only has ignored this reality, but has been hostile to it. Instead
of recognizing the relationship between housing and schooling, the Court
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has created myriad legal fictions under the rubrics of state action and
causation.20

Housing and education have played central roles in the segregation of
our society. Given the relationship between where we live and where our
children go to school, the quality of local education is one of the most
important factors behind a parent’s choice of neighborhood. More often
than not, the public schools considered best are in middle-class and up-
per-middle-class neighborhoods. This link between housing and schools
maintains residential and educational segregation. For example, the re-
turn to neighborhood schools, for which many policy makers are now
calling, may maintain or increase the racial and economic segregation of
communities.

Policy makers have failed to explicitly acknowledge and address this
relationship, however. A generous reading of this failure is that policy
makers, isolated within their areas of expertise, are not sufficiently aware
of the relationship between housing and education. Instead of recogniz-
ing this connection, policy makers often operate within the confines of
housing policy or education policy, oblivious to the consequences of one
for the other. This failure to connect the two policy objectives has resulted
in inadequate or short-lived solutions to problems in either area.

The efforts of federal courts to treat housing and school segregation as
independent are counterfactual. State courts and policy makers, how-
ever, are not bound by the federal approach to segregated schools and
housing. Policy makers have it within their power to address the interre-
lationship of housing and education. Confronting these issues holistically
is a more effective approach to addressing housing, education, and other
community concerns. In addition, by more fully understanding the con-
nection between housing and education, and the implications for other
policy concerns and society at large, policy makers can better tackle some
of the most troubling challenges facing the nation, not the least of which
is an increasing polarization along racial and economic lines.

Part of the difficulty in adequately understanding segregation in our
society is that our language and our national consciousness about segre-
gation have been shaped by the federal courts. Even non-lawyers use
legalistic language when they think about and discuss these issues. De-
spite the power of federal jurisprudential language, there remains a deep
knowledge that we are separated by race and class. This knowledge con-
stantly threatens to destabilize the official narrative on these issues. Our
choice of schools, neighborhoods, and cities is very sensitive to racial
and socioeconomic makeup. The language of federal courts, then, is in
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dissonance with this lived reality. Whereas the language of the federal
judiciary suggests there is no real harm in segregation and that much of
our segregation is a natural consequence of legitimate social choice, the
anxiety and even violence around issues of segregation strongly suggest
otherwise.

The legal narrative of the federal courts suggests that the primary,
perhaps sole, harm that results from racial segregation is stigma. This
exclusive assertion of racial stigma comes from the law’s narrow under-
standing of segregation. Legal segregation, which is frequently viewed as
synonymous with all segregation, is caused by intentional state endorse-
ment of the segregation of disfavored minorities. Socioeconomic segre-
gation does not play a part in this narrative. In fact, socioeconomic seg-
regation is considered a form of benign or “natural” segregation that the
government will not remedy. If intent is missing, there is a strong reluc-
tance to recognize harm and an even stronger reluctance to move toward
a remedy.

To overcome the limitations of this discourse, we must recognize that
the harm of segregation occurs across racial and socioeconomic lines.
When poor whites, like poor blacks, are segregated and isolated from the
middle class, their life opportunities are diminished.21 The intense segre-
gation in urban areas, however, is almost always a function of both race
and socioeconomic status. Race and class work together to create a par-
ticularly virulent form of segregation that cannot be explained by either
race or socioeconomic status alone. The injuries caused by segregation
are multiple. Isolated, poor communities are not merely isolated from
people of a different race and class. They are isolated from those oppor-
tunity structures, including education, health care, and employment, that
Americans rely on for health, stability, and advancement.22 The social and
economic harms of segregation become clear when we consider both the
immediate and cumulative effects of prolonged isolation and concentra-
tion of communities by race and class. Furthermore, these harms mani-
fest regardless of explicit intent or legal actionability. An adequate under-
standing of these compels action by policy makers. Agreement on the
causes of segregation should not be a predicate to action when the harms
are so great.

The causes of segregation, like the harms that result, are multiple.
Policy makers and state courts are not limited by causation in their ability
to respond to segregation. Under most state constitutions, for example,
education is a fundamental right, and this enables state courts to compel
the state to act regardless of evidence of intent.23 But as a matter of policy
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it is important to understand causation in order to fashion an effective
remedy. For example, by recognizing that there is an important relation-
ship between a particular school and the area that surrounds it, remedies
may be more apparent than if the focus is solely on the school itself.

When patterns of segregation mirror municipal boundaries, the inter-
relationship of housing and schools becomes even stronger.24 In such
cases, exclusionary housing practices on the part of local government
directly determine the catchment area of local schools, particularly in ar-
eas where municipal boundaries and school district boundaries are con-
tiguous. Metropolitan-wide school integration strategies have been more
successful at promoting and maintaining a greater level of integration
than city-wide approaches because they remove the ability of local mu-
nicipalities to control attendance at their schools. Successful metropolitan
school plans also have increased housing integration by removing a sig-
nificant incentive for segregative housing practices. The successes of even
these plans, however, are difficult to sustain over the long term without
actively addressing the fundamental issues that arise from the connection
between housing and education.

Despite the attention school desegregation has received in the federal
courts, we have never come close to eradicating the effects of centuries of
legal racial separation.25 An effective strategy requires addressing housing
and school issues with a comprehensive and coordinated plan. Our fail-
ure to link housing and education is an implicit acceptance of segregation
as a policy matter.

Creating a Legal Analysis That Links Housing
and Education
State and federal jurisprudence for housing and school desegregation dif-
fer in several respects. Whereas the most widely known developments in
school desegregation have been in federal courts, states have recently
developed a number of important innovations, especially in the area of
education. Although education is not a fundamental right under federal
law,26 a number of state courts recently have found that education is a
fundamental right under their state constitutions,27 and nearly all states
ensure adequate schooling under their constitutions.28 These constitu-
tional mandates create an affirmative duty on the part of individual states
to address issues of education and obviate the need for showings of intent
or causation. States should be, and have been, held liable for segregative
and inadequate conditions in housing and schools, even where these harms
cannot be linked directly to state action.29
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The racial and economic segregation of schools often stems from the
policies and actions of multiple actors, including housing and planning
authorities and education officials.30 Likewise, housing segregation often
results from the measures implemented by school officials in addition to
those enacted by land-use authorities. Because of the way federal courts
fracture the responsibility for segregation among government agencies,
litigators often fail or cannot join all the necessary parties.31 Failure to
include nonschool officials and agencies in the school litigation process
or school officials in the housing litigation process means that school and
housing integration cannot be fully addressed, even where the courts find
liability. By including all culpable actors and thus addressing the link be-
tween housing and education, however, lawyers can make more com-
plete relief possible for aggrieved parties.

Because it is difficult to join or even identify all the possible govern-
mental parties that have contributed to housing and school segregation,
suing the state itself, rather than attempting to identify individual, lower-
level government actors and entities, is the more effective legal approach.32

Because local governmental authority emanates from state delegations of
power, the state is often ultimately responsible for the agencies that imple-
ment both housing and school policies. Put another way, whereas the
state may delegate its powers, it may not delegate its duty to ensure that
those powers are exercised constitutionally. Because the state has an af-
firmative obligation to remedy these injuries, a remedy that addresses
both housing and education is more plausible.

In addition to guarantees of an adequate education, state constitutions
also require that police powers, such as the power to zone, be exercised
for the general welfare of all state citizens. This has allowed plaintiffs to
argue that the state’s general welfare clause does not allow the passive
acceptance of housing practices that cause injury through segregation. If
a state has been found liable for housing segregation, plaintiffs can draw
the link between housing and school segregation in court. For example,
plaintiffs can demonstrate that implementing a neighborhood schools
program in a community with segregated housing will knowingly or in-
tentionally segregate schools and is thus legally impermissible under state
and federal law.33

Proving state responsibility for segregated housing can be more diffi-
cult than proving state responsibility in the area of education because the
state does not have the same degree of control in housing as it does in
education. The federal government, banks, and other actors in the private
market play large roles in establishing housing policy. Nevertheless, the
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state has nearly exclusive authority in the area of zoning. As a result of
this power, in the Mt. Laurel court decisions the New Jersey Supreme
Court compelled the state to remedy segregative housing conditions based
on the state’s responsibility for zoning policies. 34

In only a few cases have federal courts recognized that school segrega-
tion can create and reinforce housing segregation and vice versa. More-
over, federal courts that acknowledge housing segregation may cause school
segregation usually have denied liability, asserting that the causes of housing
segregation are unknown,35 that housing patterns result from the natural
forces of the market rather than state action,36 or that boards of educa-
tion are responsible for schools but not for housing.37 Rarely have federal
courts moved beyond their simplistic analysis of causation to explore the
many interrelated actions and policies that contribute to segregative
conditions.38

Where states are bound by general welfare and adequacy mandates,
plaintiffs may be able to avoid intent and causation difficulties faced in
federal court, as was the case in the Mt. Laurel decisions. When the state
grants an entitlement in school or housing, there are two ways it legally
can be compelled to act. One is by demonstrating that the state was
responsible for creating segregated schools or communities. The other is
by showing how the state could take reasonable action to remedy these
harms, even if it did not cause them. Illustrating the link between housing
and education is always crucial, both in demonstrating responsibility and
in constructing a remedy.

The Failure of Current Legal Analysis
to Take Integration Seriously

Formal approaches to school segregation cases have narrowed the broad
language of the Court in Brown v. Board of Education. In fact, federal
courts have developed legal doctrines that shelter state officials from li-
ability for continued segregation. In particular, the doctrines of intent and
unitary status mask the reality of the continued involvement of state gov-
ernment and policies in segregation. The direct consequences of these
policies, even though diluted across a number of state actors, contradict
Brown’s principle that governments may not segregate black students
from the rest of the community.

The formal approach of much current federal analysis elevates legal
form above substantive analysis and in doing so fails to recognize the link
between housing and education. Ignoring this link between housing and
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education policies blinds courts to the pervasive segregation of our soci-
ety and the role of government policies in maintaining this segregation. A
careful examination of current federal jurisprudence exposes the limita-
tions of the federal analysis of segregation and informs efforts on the
state level to develop effective approaches to these issues.

The Intent Standard: Turning the Tables on the
Victims of Segregated Education
One of the most significant and debilitating components of federal school
desegregation jurisprudence is the intent standard.39 This standard re-
quires plaintiffs harmed by segregated schools to prove that school offi-
cials intentionally created and maintained racial segregation.40 In practical
terms, this protects segregation in our society by reducing segregation
and racial discrimination to individual torts, that is, discrete explicit ac-
tions that directly cause a specific harm.41 By imposing this analysis, the
court fails to recognize and redress the complex dynamics of segregation
and the equally complex, often hidden, motives of segregative actors. It
presumes that racism is the product of deliberate, conscious thought pro-
cesses and turns a blind eye to segregative contexts in which a less overt
process is at work. Under such an approach, only the most extreme and
explicit forms of discriminatory practices are actionable. This focus fails
to appreciate the very real, but sometimes obscured, dynamics that com-
prise state action. Current formalist legal analysis fails to recognize state
action as the culmination and combination of the policies and actions of
schools, housing authorities, and other city, state, and federal officials
taken together. Moreover, the current focus fails to see inaction, or the
failure of the state to remedy segregation and counteract segregative forces,
as state action.

Consistent with this rigid, overly simplistic tort model is the Supreme
Court’s elevation of the autonomy of local school districts above the inter-
ests of students victimized by segregation. The decision in Milliken v.
Bradley made clear that local control over education was to be taken
literally, that independent local school districts would not be held respon-
sible for the problems of neighboring school districts, much less the con-
dition of schools across the state. In emphasizing local autonomy, the
Milliken Court absolved numerous government actors of their responsi-
bility to integrate schools and curtailed desegregation efforts. Unfortu-
nately, emphasizing local autonomy in education decisions also means
that under federal law neither state governments nor the courts are left
responsible for making integrated education a reality. It also means that
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white families who have succeeded in creating segregated suburban en-
claves have also succeeded in shielding themselves from any liability for
doing so.

This emphasis upon motives shifts the heart of the inquiry away from
the harms of segregation and allows such harm to persist where intent is
unproven. At the time of the Brown decision, segregated education, at
least in the South, was clearly the result of the intentional segregation of
black children by state officials.42 The harm was explicit and was mani-
fested in schools that were vastly unequal in terms of structure, resources,
and quality. Although the same kind of blatant and invidious discrimina-
tion seldom exists today, and never existed to the same extent in the
North as in the South, our schools remain segregated by race and socio-
economic status and continue to be vastly unequal in terms of quality.
Thus, the legacy of federal jurisprudence since Brown is that we have
succeeded in eradicating the means of segregation employed in the mid-
twentieth century without succeeding in eradicating the harms of segre-
gation. Form has triumphed over function.

Justice Douglas recognized this failure in his concurring opinion in
Keyes v. School District No. 1.43 In response to the Court’s conclusion
that intentional segregation in one area is relevant to determining the
school board’s intent in other school decisions, Douglas urged the Court
to go further and not differentiate between de facto and de jure segrega-
tion. State action is implicated in both cases, he argued, and he pointed to
judicial enforcement of restrictive covenants and uneven dispersion of
public housing as examples of policies that create segregation in neigh-
borhoods, thus creating segregation and inequality in schools.44 The Court
has not adopted Justice Douglas’s views, however, and has used the height-
ened requirements of intentional segregation to avoid recognizing the harm
of our current segregated school system.

Nothing in the Constitution requires the Court to place the burden of
proving intent on those suffering from segregated schools. Placing the
burden of showing intentional segregation on those harmed by segre-
gated education creates a presumption that only intentionally segregated
education is harmful. It also implicitly assumes that racial segregation is
an exception to the norm, a product of aberrant decision-making. Such
an assumption, given our country’s long history of racism, is clearly erro-
neous. It ignores the experiences of children of color who attend poor,
segregated schools and live in poor, segregated areas. This presumption
makes it difficult for such children to tell their stories and to right the
wrong of segregation.45 This limiting legal approach absolves government
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officials of accountability for their policies and concomitantly silences those
whom segregation harms most by making the federal courts largely inac-
cessible on the issue of educating poor, minority children.

Unitary Status: Cutting Off the Possibility
for True Integration
The legal concept of “unitary status” is another barrier to integration.
Unitary status, as opposed to dual status, describes the state of school
districts that the court has deemed desegregated as a matter of law. A
finding of unitary status does not mean that actual equality or integration
in education exists, however, only that a local school district is not offi-
cially condoning segregation and that it is doing everything in its power
to eliminate actual segregation within its district boundaries.46 A unitary,
or desegregated, school district is rarely an integrated school district for
several reasons. Local school districts have little influence over housing,
which plays a major role in the segregation of schools. A school board is
also only one of several instruments of the state and has limitations on its
influence in the educational arena. This again speaks to the need for a
broader definition of state action and responsibility. Unitary status re-
flects an unrealistic insistence on defining community at such a small level
that policy makers’ hands are tied when attempting to formulate a rem-
edy for segregation.

In granting unitary status, courts only require narrow and limited rem-
edies. Such courts pay no attention to how neighboring school districts,
housing officials, other policymakers, or the state as a whole are impli-
cated. Thus, school districts that are nearly 100 percent poor and of color
will still be considered desegregated if none of the individual schools within
this district deviate substantially from district-wide averages. This will be
the ruling even though, as is often the case, neighboring school districts
have student populations that are nearly all white and middle to upper
class. A grant of unitary status cuts short the inquiry into the reality of
continued segregation and possible broader remedies. Thus school dis-
tricts have an easy threshold for obtaining an end to court-ordered deseg-
regation even if they have not achieved desegregation.47 School districts
argue that there is nothing they can do to alter the district’s population; as
individual actors they are largely correct.

In Freeman v. Pitts, the Supreme Court held that courts may relin-
quish control over desegregation once districts have obtained unitary sta-
tus.48 Eager to encourage local autonomy in public education, the Free-
man Court refused to consider de facto segregation or the cumulative
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effects of state action on housing and education.49 Unfortunately, using
unitary status as the standard not only creates an over-simplified legal
analysis, it also represents a dramatic departure from the goals of integra-
tion. Even where desegregation efforts have been successful, resulting in
higher test scores and greater neighborhood integration,50 early ends to
enforced plans under the theory of unitary status have resulted in rapid
resegregation.51

The Need to Link Housing and Education: A Crucial Step
Toward Achieving Integration and Equality

Linking housing and education in legal doctrine and policy making cre-
ates the possibility for a transformation of our communities, one that will
not only change how we perceive the value of integration, but also im-
prove the economic and social conditions of many people. For this trans-
formation to take place, we must move away from conceptions of assimi-
lation and avoid formalistic notions of desegregation. If we examine the
limitations of current understandings of integration and the possibility for
a more comprehensive approach, we see that integration remains a wor-
thy and necessary goal.

The Conflation of Integration and Assimilation
Integration policies often have resulted in a push for assimilation of mi-
nority populations into the majority culture rather than an attempt to
achieve a shared understanding among different groups within a commu-
nity. The belief that assimilation is necessary for minority groups to live
successfully in American society stems from the historical experiences of
European ethnic groups immigrating to this country.52 From these expe-
riences, the idea of a common American culture emerged, designed to
embrace the experiences of white European immigrants, who brought
with them different languages, religions, and customs. At the same time,
there was room within this larger vision for these immigrants to identify
and distinguish themselves from each other according to ethnic group.53

The widely accepted idea of integrating the many European ethnic
groups into American society is premised upon the notion that, despite
minor cultural differences, there is a more fundamental shared white ra-
cial identity. This ethnic identity paradigm, however, has not smoothly fit
the experiences of different racial groups. Despite having different ethnic
backgrounds, Americans are assumed to be of the white race.54 Applying
this idea of ethnic integration to the experiences of different racial groups
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requires African Americans, Asian Americans, Latinos, and Native Ameri-
cans to assimilate into a white, European American culture rather than
become part of an integrated society.55

School integration policies have accepted the assimilation model, too
often focusing on “fixing” black children in an attempt to improve their
assimilation into white culture. Because of the assumption that only blacks
gain from integration, black children have been bused to white schools,
while white children are rarely bused to black schools. The misconception
is that students of color must become like white, middle-class students in
order for their educational experiences to improve. This paradigm is de-
structive to people of color, and particularly to blacks.

It has been suggested that there is something wrong or deficient with
black children, something that is alleviated by placing them in the com-
pany of white children.56 The assumption has been that racial problems
will be resolved when all blacks are assimilated into whiteness.57 In one
sense, this assumption results from the view that urban schools provide a
less-than-satisfactory education because the students are black, while sub-
urban schools, because the students are white, provide greater opportuni-
ties. This assumption ignores the reality of socioeconomic status in urban
and suburban society and the role that racialized space plays in maintain-
ing this reality. The problem of racism in a racialized societal structure is
conflated with race itself. The goal becomes removing the blackness from
black students. To accomplish this, black students must assimilate into
white, middle-class culture.58

The assimilation model, then, is one of racial supremacy. It assumes
that only the dominant race or culture is valuable and healthy. Acceptance
into the community requires acceptance of the experiences of the domi-
nant race as one’s own. Despite this country’s long history as a multicultural
and multiracial society, relationships between different racial and ethnic
groups continually suffer from such assertions of dominance and power.

Assimilation ignores the problems of both racial hierarchy and class. It
assumes that blacks are poor because of their failures, not as a result of
how benefits and opportunities have been distributed by the dominant
society. It assumes that black schools are substandard because they are
black, not because they lack economic and community resources. The
contradiction, of course, is that blacks are expected to behave like whites
in a society in which their very blackness defines them as inferior.

The language of assimilation is slippery. Although policy makers and
judges may not intend to exclude groups of people in creating desegrega-
tion policies, their positions as members of the dominant community
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become intertwined in their legal reasoning.59 The result may be a failure
to see the harm of assimilation. Policies such as one-way busing subtly
create a perception of one community as more valuable than another.
Children who are bused out of their communities as well as those in
suburban schools experience the harm of assimilation. The students bused
from urban areas come to see their communities and experiences as infe-
rior.60 Suburban students, meanwhile, develop a narrow view of the world,
preventing an understanding of experiences other than their own.61

Rather than recognize that African American is both an ethnic and a
racial identity with a distinct history and experience, the ideal of a color-
blind society treats blackness as irrelevant, at best. As black intellectuals
begin to expose the racism of assimilation, however, many are rejecting
integration and arguing instead for segregation. This, too, is a flawed
conclusion. Integration is not the problem. Whereas segregation and as-
similation support the status quo, integration, when properly conceived,
is inclusive and transformative.

A true integration model challenges racial hierarchy and the need to be
colorless or white. Such a model entails a redistribution of resources and
opportunities, as well as a shift in ideology. Additionally, a real problem
with the idea of assimilation is the assumption that whites have not been
affected by growing up in a racialized society. Although whites may be
injured differently by assimilation, they are harmed nonetheless. An inclu-
sive approach cannot simply fit individuals into existing norms and struc-
tures; it must transform those structures to accommodate all individuals
and groups. Put another way, a true model of integration recognizes that
whites do not occupy a neutral position and does not seek to place people
of color in this same position.

Linking Housing and School Creates More Stable,
Integrated Communities
Despite recent criticism of, and confusion over, the benefits of integra-
tion, it still receives widespread support.62 Moving toward lasting integra-
tion, however, requires efforts beyond sporadic, narrowly defined educa-
tion goals. The lack of a long-term, practice-oriented commitment to the
ideal of integration has resulted in a series of abortive attempts to achieve
integrated schools. As John Dewey taught, education comprises far more
than formal schooling.63 Although integration may improve test scores
and graduation rates for low-income minority students, an equally impor-
tant and related benefit is the more complete democracy that Dewey
envisioned. Through education, we strive to create good citizens and active



30 Living and Learning


participants in our communities; integration policies should reflect and
further this higher goal.

Policy makers and courts are guilty of shortsightedness for failing to
look beyond the immediate consequences of actions necessary to achieve
integration.64 A frequently expressed fear is that integration will weaken
communities and create “white flight.” For example, mandatory busing is
perceived to weaken communities, rather than being an effective step
toward achieving integration, and this perception drives many school
districts to return to neighborhood schools.65 What policy makers fail to
notice is that hints of the potential for lasting integration have surfaced in
communities implementing aggressive plans, even where the plans were
short-lived.66 Our imperative today is to take the ideological commitment
and the potential for long-term change seriously and to focus on creating
and implementing lasting integration plans.

Recharging the public’s commitment to the goal of integration requires
an approach that recognizes the importance of integration at all levels.
We must build our own communities while simultaneously supporting a
much larger community. The world beyond our own neighborhood or
town is extremely diverse, and a more expansive view of this world, and
of our relationships to each other, forces us to understand our shared
needs and differences. With this new understanding, we must realize that
we cannot build a democratic nation by preserving some communities
and abandoning others.67

Breaking down barriers to adequate and affordable housing in all com-
munities must be a central goal in a broad integration policy. There are
both blatant and subtle barriers to acquiring housing in middle-class subur-
ban neighborhoods for many minority families. In addition to the lack of
affordable housing, discrimination in the real estate and lending markets
prevents minority families from moving to these communities, even when
their economic status would allow such a move.68

Accomplishing integration in the areas of housing and education sig-
nals a commitment to full societal integration and also recognizes the
multiple barriers to integration. Integrating schools ought to be one part
of a broad policy of integration albeit a central one due to the far-reaching
effects of integrated education.69 This can be seen in the case of Jefferson
County, Kentucky, where stereotypes and prejudices began to break down
at the very beginning of a county-wide desegregation and mandatory
busing plan:

[I]t is essential to remember that the exaggerated emotionalism which accompa-
nied implementation of the transportation aspect of desegregation rapidly began



john a. powell 31


to die away after classes began. By the end of the first year of desegregation, the
tension and upset which spilled into the hallways and classrooms from the initial
turbulence on the streets had largely given way to relaxed acceptance. Inside the
schools, if not in all parts of the community, old misconceptions and misappre-
hensions receded into the past.70

This episode points out that creating more integrated communities is
possible and desirable when people of different racial and economic groups
begin to recognize that, despite their differences, they share many goals
and concerns.

Negative perceptions of urban schools contribute to the unwillingness
of white families to move to urban neighborhoods. Part of the reason
urban schools have a negative reputation is, of course, that they are seg-
regated by race and class. The concentration of poverty in urban schools
is indeed a problem and affects the resources available in those schools.
Overwhelmingly poor communities have access to few resources despite
their greater needs.71 When communities achieve broad and lasting inte-
gration, neighborhood schools become integrated schools. Moreover, when
housing and school policies work together, fears of integration dissipate
and integrated communities can maintain stable, diverse populations.72

The potential of such an expansive approach makes clear that busing
students to schools outside their neighborhoods is, at best, a weak tool
for achieving integration. However, until policy makers address the issue
of housing segregation, busing students remains both an appropriate and
a necessary way to achieve integration. Although perhaps not comforting
to those who oppose the immediate consequences of busing, including
distance between home and school and long bus rides, busing is an im-
portant step toward broad, long-term integration.73 Combining manda-
tory and voluntary incentive-based approaches to desegregation addresses
the importance of achieving some form of integration immediately.

Desegregation or Integration? Striving for
a More Inclusive Community
Distinguishing desegregation from integration is one necessary step in
moving beyond assimilation. Desegregation has traditionally referred to
the removal of legally redressable barriers to integration, or the simple
placement of students of different racial and ethnic backgrounds in physi-
cal proximity to one another. Both interpretations, however, are too nar-
row and have limited utility. Segregation is not just the exclusion or sepa-
ration of people, but also the limitation of opportunities and economic
resources. It creates and maintains a culture of racial hierarchy and
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subordination. Integration, as a solution to segregation, has a broader
meaning; it refers to community-wide efforts to create a more inclusive
society in which individuals and groups have opportunities to participate
equally.

Integration, then, transforms racial hierarchy. Rather than creating a
benefactor-beneficiary distinction along lines of race and class, true inte-
gration makes benefits possible for all groups. Poor minorities, in par-
ticular, have increased access to social, cultural, economic, and educa-
tional resources in integrated communities. At the same time, as Dewey
acknowledges, integration brings us closer to our shared democratic ideal:

A democracy is more than a form of government; it is primarily a mode of asso-
ciated living, of conjointed communicated experience. The extension in space of
the number of individuals who participate in an interest so that each has to refer
his own action to that of others, and to consider the action of others to give point
and direction to his own, is equivalent to the breaking down of those barriers of
class, race, and national territory which kept men from perceiving the full import
of their activity.74

The desegregation policies this country has adopted have not and can-
not produce integration. Given this, desegregation policies can be seen
as an accommodation of continued segregation and discrimination. The
history of desegregation policies focuses on desegregation as a right of
African American children who have been denied the quality of education
received by white students. Integration goes further, recognizing desegre-
gation as a benefit to the entire community rather than as the right of a
few. Brown v. Board of Education recognized the harm experienced by
segregated schoolchildren. Our responses to that harm must change,
however, as time clarifies the severity of the damage to our children caused
by segregated communities. Efforts at desegregating schools have simul-
taneously demonstrated the possible benefits of integration and proved
that desegregation alone is not enough. What began as a discussion of
individual rights has moved into a deeper analysis of how to better our
communities for all.

Elizabeth Schneider’s articulation of the dialectic of rights and politics
illustrates that rights are useful and necessary to achieve some version of
equality, but that the language of rights can also be limiting.75 Black school-
children intentionally placed in segregated, unequipped schools needed
courts to recognize their right to something better. Focusing only on indi-
vidual rights, however, leads to legal fictions such as the concept of uni-
tary status. Rather than examining the reality of inequality in housing and
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education, for example, rights-based analysis focuses narrowly on such
issues as equalized funding or classroom size. Although these single is-
sues are important in striving to achieve adequate education for all chil-
dren, they do not capture the larger, more pervasive problems of segrega-
tion and isolation of schools and communities by race and class.

A narrow rights-based analysis cannot adequately remedy what truly
troubles our communities. Integrationist policies are a response to the
rights expressed through desegregation and these social realities. Integra-
tion, rather than simply representing a remedy for existing harms, affir-
matively moves our communities toward a goal that is good in itself.

Opposition to Integrationist Policies: The Diversion
of Resources Argument
The most common response to the failure of poor, segregated schools is
that resources should be expended to make such schools more educa-
tionally effective. This solution, common among critics of integrationist
policies, focuses on using tangible, quantitative improvements in educa-
tion to bring about social and economic change in poor, largely minority
communities.76 Some claim that resources spent on school integration
could be better channeled toward improving conditions in urban schools
and neighborhoods.77

Some scholars, such as David Armor, suggest that minority groups
choose to remain segregated from white communities and that to disre-
gard this choice is paternalistic and racist.78 Others suggest that as com-
munities become more viable, they will naturally integrate. These critics
also argue that the push for integration ignores the real needs of poor,
urban neighborhoods. They view integration as a middle-class aspiration
that will only benefit those with the economic resources to participate
fully in an integrated society.79 Many of the proponents of this position
argue that blacks and other minorities would more likely choose to live in
their respective communities if adequate resources were available to these
communities.

Arguments in support of self-imposed segregation have a number of
flaws. The reality is that the segregation of poor minorities is not self-
generated; rather, it is imposed by the dominant society. One of the major
tenets of racism in the United States has been the right to exclude the
disfavored race. The economic, social, and cultural impacts of this belief
are both profound and destructive for poor, minority communities and
for society as a whole. Despite the fact that officially enforced segregation
is now often attributed to the “natural choice” of excluded groups,
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segregation is neither natural nor a choice.80 While it is true that the
middle class is likely to see the benefits of a more integrated society first,
this does not suggest that poor people of color will not benefit as well.

Most middle-class blacks who have the choice do not choose to live in
poor, segregated communities or send their children to predominantly
black schools. Thus, in thinking about preferences, we should remember
that some apparent “choices” are not voluntary at all, but result from
societal restrictions of choice.81 Moreover, choices are easily distorted and
manipulated by a lack of accurate information.

In the 1920s and 1930s, many blacks chose to live in the black com-
munity because of the constant threat of violence by whites. Despite the
continuation of this threat, the majority of blacks today favor living in an
integrated community. Achieving that goal requires breaking down wide-
spread, subtle, and institutionally entrenched discrimination in all parts of
society. Building up urban communities through economic development,
improved education, and quality housing contributes to dismantling rac-
ism in significant ways.82

Affirmative integration policies also contribute to this project. Integra-
tion helps to achieve improvements in urban communities by attracting
resources and renewed political commitment to cities. When poor and
middle-class minorities and whites live in the same urban communities,
they develop a shared concern for the problems tearing away at the nation’s
cities. Increasing resources in urban communities is crucial in addressing
issues of urban decay, as critics of integrationist policies argue. Integra-
tion, however, remains necessary for effective and long-lasting change.

The Effect of Integration: Meeting and Moving
Beyond Our Expectations

The benefits of fully integrating our schools and neighborhoods extend
beyond an adherence to our constitutional equal protection ideals. Stud-
ies persuasively illustrate the devastating effects of segregated schools
and communities and indicate just as powerfully the benefits of integra-
tion to all members of society.

Quantitative Consequences of Integration Efforts
There are immediate and easily identifiable benefits to an integrated edu-
cation. When communities integrate their schools, even if the communi-
ties themselves do not become integrated, the overwhelming result is
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improvement in academic achievement. The improvements are especially
pronounced for minority students bused to integrated schools.83 In cities
across the country, the achievement gap between black students and white
students has narrowed considerably with the implementation of school
integration plans. For example, between 1980 and 1989, the achieve-
ment gap between African American and white students in Dallas nar-
rowed from 35 percentage points to 16 percentage points following the
implementation of an integration plan. Similar gap reductions occurred
in language ability and reading. The achievement gap between African
American and white students in Louisville elementary schools narrowed
by as much as 7 percentage points after the implementation of an inte-
gration plan in 1975. Although white students experienced higher aca-
demic performance overall, African American students experienced a
greater rate of improvement.84 The results of improved learning extend
well beyond the high school classroom, with students of color educated in
integrated schools more likely to obtain full-time employment or to attend
college.85 The costs of school integration to white students, in academic
terms, are nonexistent. Indeed, white students in integrated schools expe-
rience stable or improved academic achievement.86

The beneficial effects of social integration run deep and continue to
influence the lives of students from integrated schools long after their
formal education. Students taught in an integrated environment are bet-
ter able to adapt to our rapidly changing world once they leave school.
These students are also more likely to choose to live in an integrated
community as adults.87

The trend in many communities to abandon integration efforts, in
favor of a narrow focus on improving achievement, has ironically resulted
in lower academic achievement among both white and minority students.
For example, black students’ academic achievement has declined since
the return to a segregated neighborhood school system in Norfolk, Vir-
ginia, and the achievement gap between black and white students has
increased. When Norfolk ceased mandated busing, African American el-
ementary school students’ achievement scores dropped from a mean of
52.57 to 47.15. Furthermore, white students’ mean test scores decreased
by 2.92 points.88 These declines occur even when school districts commit
significantly greater funding and other resources to segregated neighbor-
hood schools.89 The resegregation of schools has a devastating effect on
poor, minority students, creating an environment of diminished commu-
nity resources and lower expectations.90
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The Effect of Integration on Our Communities:
Building a Participatory Democracy
The social value of integration is consistent with the founding ideals of
this country. A central goal of integration policies involves the opportu-
nity for everyone to participate actively in our democracy. Active partici-
pation requires resources and tools, such as housing, income, and educa-
tion, that provide stability and allow for expression. Another necessary
element of participation is the connection of individuals to the commu-
nity as valued members of the polity. Segregation excludes community
members, even when formal rights to participate exist.

Integration makes it possible for those historically excluded from par-
ticipating in society to be a part of a larger community while transforming
that community. Deliberate and formal schooling is only part of the edu-
cative experience. Association provides another avenue for learning. As
Dewey noted, through association we learn to consider the effect of our
actions upon others.91 We no longer can act in isolation once we know
each other.

Dewey also saw education, in his broad understanding of the term, as
a means of continuous renewal.92 Through education, we constantly work
to equip our children with the tools to live. The formal learning environ-
ment provided in schools is one place where children of different back-
grounds and experiences come together.93 The school setting provides
both academic and social tools for participating in society. The less for-
mal environment of our neighborhoods and social circles provides equally
important tools for everyday life. Integration of both schools and housing
demonstrates for all of us how the practice of living and learning together
can inform our understanding of the world. A truly participatory democ-
racy results from an informed and active citizenry. Integration promotes
this vision of participation by educating citizens in a broad sense, both
formally and informally.

Conclusion

America cannot afford to maintain two societies, white and minority,
separated by race, class, and space. Nor can it afford to waste the poten-
tial of any of our children simply because they live in the forgotten parts
of our urban centers. None of us can afford to turn our backs on the
imperative of Brown v. Board of Education. We must understand Brown
to require the integration of two societies into one, not by assimilating
one into the other, but by breaking down the barriers that prevent the two
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from enriching one another. Linking housing and education has proven
the most effective way to ensure the integration of both. Attorneys, judges,
and policy makers should adopt this strategy as the next step in imple-
menting the Brown imperative and breaking the cycle of hopelessness
caused by the intersections of isolation, racism, and poverty.
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Chapter 3


Combating School Resegregation
Through Housing: A Need for a

Reconceptualization of American
Democracy and the Rights It Protects

Meredith Lee Bryant

In June of 1995, the Supreme Court delivered another blow to the fulfill-
ment of racial equality in America. In Missouri v. Jenkins, a case involv-
ing school desegregation in Kansas City, the Court denied minority chil-
dren the right to attend integrated schools.1 The rationale: the minority
children’s addresses fell within, rather than without, the racially defined
city limits. The Court refused to address the residential segregation that
had effectively resegregated the Kansas City school district. According to
Justice Thomas’s concurrence, “‘it is beyond the authority and beyond
the practical ability of the federal courts to try to counteract’ these social
changes.”2 The Court in effect said that it “is powerless to eradicate
racial instincts” in housing preferences.3 Any such attempt would be
“inconsistent with the typical supposition . . . that ‘white flight’ may
result from desegregation, not de jure segregation”4 and could “only
result in accentuating the difficulties of the present situation.”5 The
irony of these views is that the quotations in roman type come from the
1995 Jenkins decision, while the italicized quotations come from the
infamous 1896 Plessy v. Ferguson “separate but equal” decision. The
tragedy of these views is that unlike Plessy’s judicial acceptance of “sepa-
rate,” the “separate” authorized by Jenkins does not require “equality.”6

By refusing funding increases intended to enhance the “desegregative
attractiveness” of the less-desirable city schools, the Court was willing to
allow inner city schools to remain inferior.7
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Jenkins highlights two major misconceptions, surrounding the hous-
ing-school connection, that have become accepted dogma for many op-
ponents of school desegregation. The first is that school desegregation is
the cause of white flight and city-suburb racial segregation. The second is
that courts are powerless to remedy school resegregation because the
residential segregation causing it is a result of natural private decisions
protected by legal rights such as property, contract, and the right to free
association. As demonstrated in part 1 of this chapter, these misconcep-
tions are empirically and historically false. Furthermore, they are at odds
with each other. The Court based its reasoning on two contradictory
notions about the relationship between schools and housing. The Court’s
acceptance of the “typical supposition” that desegregation plans cause
white flight is based on a theory that court actions in the school arena
have had external effects in the housing arena. Conversely, its reliance on
the assumption of natural preferences for segregated housing is based on
a theory that court actions to desegregate housing are futile in terms of
desegregating schools. The recent Court’s simultaneous commitment to
these contradictions can be attributed to its abandonment of the legal
realism and judicial activism that has brought the Court and the country
their only successes in the complex arena of urban racial segregation. To
correct the drastic state of minority isolation in our nation’s cities, the
Court must return its attention to the realities of the law’s operation over
the past four decades and create a new construction of rights that will
allow an appropriate response to these realities.8

To do this, the Court must look past school desegregation orders and
address residential segregation head-on. No longer can this nation afford
to ignore housing segregation. In the 1950s, civil rights activists made
the realistic decision to choose schools as their battleground for racial
equality. The activists should not be criticized for making this decision;
schools were, as they still are, America’s weakest institution. However, it
is now time for civil rights supporters to wage the more important, and
the more difficult, war. It is time to challenge ingrained and sacred notions
associated with housing. It is time to reexamine the legal doctrines that
have sheltered housing from the requirements of the Fourteenth
Amendment’s guarantee of equal protection and subject such doctrines to
analysis in light of a new conceptual model of protected rights in Ameri-
can democracy. In part 2 of this chapter, a four-tiered model of American
democracy is presented, one that supplies a historically inspired rationale
for the adoption of a new construction of rights to racial equality. Under
the ultimate formulation of this new construction of rights, racial equality
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is made an explicit goal. That is, racial equality is formulated as a goal to
be furthered, rather than hampered, through traditional rights to prop-
erty, contract, and free association.

Finally, in part 3, this chapter concludes by formulating an action plan
for the future of school and housing desegregation. Based on the analy-
ses and hypotheses explored in the rest of the chapter, it attempts to
demonstrate the superiority of a positive rights-based model of democ-
racy. It offers concrete solutions to the current problems of racial segrega-
tion by valuing rights to property, contract, and free association in terms
of racial integration rather than in terms of racial isolation.

The History of State-Sponsored
Housing Discrimination

The Historic Reality of Urban Housing Discrimination
Recent judicial justifications of residential segregation as “natural,” and
thus acceptable, have consistently been refuted by social scientists, histo-
rians, and commentators on race and federal housing policy.9 Residential
segregation can be attributed to government involvement at the local,
state, and federal levels.10 However, the legacy of official discriminatory
actions has a much more extensive history. This section will attempt to
give a broad overview of this history and demonstrate how today’s racial
segregation in inner cities is a direct result of official state discrimination.
As the 1968 Kerner Commission report noted of the “racial ghetto,”
“[W]hite institutions created it, white institutions maintain it, and white
society condones it.”11

The present pattern of discrimination against blacks can be traced to
the black exodus from the South that began during World War I. Pulled
by labor shortages created during the war and pushed by the decline of
the cotton industry, millions of rural southern blacks migrated to north-
ern cities. A combination of public and private forces confined these
blacks to inner city ghettos. Public housing projects were built near facto-
ries in order to accommodate the initial wave of new black workers. As
increasing numbers of families were enticed by rumors of economic
opportunity, they gravitated to the same public housing neighborhoods
inhabited by their relatives and friends. Thus blacks were channeled into
the same inner city neighborhoods, in part because of personal, private
decisions.

However, this initial channeling does not explain why blacks remained
in segregated inner city ghettos. Part of the explanation is that blacks
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experienced increasing levels of racial violence that kept them imprisoned
behind “black-belts” and isolated in “darkytowns.” Whites did not wel-
come the black influx into their cities. Working-class whites who, prior to
World War I, lived relatively peacefully with their few black neighbors now
resented the sudden surges of black workers in their neighborhoods and
in their workplaces. Middle-class whites, infused by racist ideologies of
black inferiority and black criminality, feared that black invasion into their
previously all-white communities would decrease their property values
and increase levels of crime.

These racist hostilities led to a wave of race riots in the large industrial
cities. Blacks who were found in white neighborhoods were beaten and
lynched as reminders of the impermeable color line that kept racial ghet-
tos successfully fenced in. Even wealthier blacks attempting to cross the
solidifying racial divide were subjected to mob intimidation. Racial vio-
lence against blacks went virtually unpunished by public officials; the white
perpetrators of such riots were rarely arrested. Instead, the majority of
arrests were of blacks. This police toleration of violence against blacks
gave coerced residential segregation the imprimatur of the state.

State complicity in and encouragement of residential segregation were
not limited to police acceptance of violence aimed at intimidating blacks
from leaving the ghettos. Many cities actively engaged in policies de-
signed to foster racial separation. Through the use of zoning and city
planning powers, many cities enacted laws and regulations prescribing
where blacks could live. The Supreme Court eventually outlawed racial
zoning as a violation of the Fourteenth Amendment in the 1917 case of
Buchanan v. Warley,12 but many cities continued to enforce it. Even
without the option of racial zoning, city planners were able to accomplish
the same result through exclusionary zoning laws prohibiting low-income
housing development. These laws effectively prevented poorer blacks from
escaping inner city ghettos. Exclusionary zoning has been declared illegal
in some states, but remains legal to this day in many others.

Once racial zoning was no longer available as a legal option, whites
who feared black intrusion organized themselves into neighborhood co-
operatives. Such cooperatives adopted restrictive covenants contractually
forbidding property owners from selling to black buyers. Restrictive cov-
enants were routinely upheld by the courts and received the Supreme
Court’s implicit blessing in the 1926 case, Corrigan v. Buckley.13 In the
opinion dismissing the case, Justice Sanford characterized the challenge
to racially restrictive covenants as “so insubstantial as to be plainly with-
out color of merit and frivolous.”14
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As a result of the combination of fear of violence, racial zoning, and
restrictive covenants, black households throughout the 1920s and 1930s
were confined within deteriorating inner city neighborhoods. These neigh-
borhoods were significantly cut off from any growth, thus creating incred-
ible demand for scarce and overused housing. Housing prices were kept
at artificially high prices, while maintenance declined. Landlords took
advantage of the shortage of housing, converting single-family homes
into multi-unit dwellings. Black families were forced to double up in al-
ready overcrowded homes. Whites saw black willingness to live under
such conditions as evidence of inferiority. These views fueled beliefs that
allowing blacks to move into their own neighborhoods would result in
similar blight and decay.

Discriminatory federal mortgage policies helped further fuel the racist
fire. The Home Owner’s Loan Corporation (HOLC), created by the
Roosevelt administration to promote greater home ownership, refused
mortgages to households living within redlined inner cities and integrated
outlying areas. The HOLC devised a rating system to evaluate the risks of
making loans in urban neighborhoods; redlined areas were determined to
be the riskiest and loans were virtually never given in such areas. The
HOLC routinely redlined any neighborhood with even small black popu-
lations. In addition, neighborhoods with the potential to attract black fami-
lies were denied funding. With state actors overtly discriminating against
such households, whites fled from neighborhoods as soon as they
perceived possible black in-migration. Thus, the vicious cycle that kept
blacks in isolated ghettos was directly fueled by the public actions of the
HOLC.

Furthermore, the HOLC’s discriminatory lending practices had an even
greater impact, given its status as a role model for other public and private
lending institutions. By imitating the redlining practices of the HOLC,
these other institutions ensured that black families had virtually no op-
tions for receiving credit to purchase homes. Most significantly, the HOLC’s
redlining practices influenced the underwriting policies of the Federal
Housing Administration (FHA) and the Veteran’s Administration (VA).
Created in 1934 as a program to insure and guarantee private-lender,
long-term home mortgages, the FHA has had “a more pervasive and
powerful impact on the American people over the past half-century” than
any other government agency.15 Much of this impact can be attributed to
discriminatory redlining practices. Backed by U.S. Treasury bonds, FHA
guarantees gave banks little reason not to offer low-interest loans for home
purchase and improvement. However, without FHA or VA backing,
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applications for mortgages in unstable black neighborhoods became even
more unattractive to banks and other lending institutions.

The FHA only granted loans to families in “stable” and “desirable”
neighborhoods. Black or integrated neighborhoods met neither of these
requirements. According to the FHA Underwriting Manual, “inharmoni-
ous racial or nationality groups” were cause for serious concern.16 “If a
neighborhood [was] to retain stability, it [was] necessary that properties
. . . continue[d] to be occupied by the same social or racial classes.”17

Suburban neighborhoods were thus encouraged to enact racially restric-
tive covenants; those that did were able to enhance their chances for
receiving FHA mortgages. Even after the Supreme Court, in Shelley v.
Kraemer,18 ruled that judicial enforcement of such covenants was uncon-
stitutional, the FHA continued to advocate the use of racially restrictive
covenants for almost two years.

Thus, due to an elaborate system of government-sponsored segrega-
tion, nearly all FHA subsidized loans went to white families, as black
neighborhoods fell further into decline. Fueled by the government’s re-
fusal to contribute mortgage capital to badly under-capitalized inner city
ghettos, minority communities became the victims of wholesale public
and private disinvestment. This unfortunate turn of events coincided with
the second great migration of southern blacks to the North after World
War II. As federal programs subsidized white flight to the suburbs, the
arrival of millions of blacks to the inner city encouraged an even more
impermeable color line around the ghettos. The devastating downward
spiral of disinvestment created by the unavailability of FHA loans was
intensified by the increasing numbers of black migrants in the mid-1940s.
Without options for housing outside the ghettos, blacks had no choice
but to move into neighborhoods plagued by disrepair and deterioration.
The increased use of these neglected units only hastened urban
blight. Soon, without any infusion of capital, these overused houses and
apartments became uninhabitable, causing widespread vacancies and
abandonment.

Eventually, the government was forced to respond to the urban disaster
it had helped to create. In the 1950s, white elites who had economic and
other ties to the universities, hospitals, libraries, foundations, and busi-
nesses located in the cities demanded that the federal government offer
relief to stop the deterioration. Urban renewal programs were the chosen
solution. These programs offered local housing authorities federal funds
to purchase and condemn slum properties for redevelopment. Given the
long history of discrimination, it was not surprising that most of the neigh-
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borhoods targeted for “slum clearance” were inhabited by blacks and other
minorities. Suburbs with small minority neighborhoods lobbied for fed-
eral funds to level those neighborhoods and keep blacks out of their towns
and schools. As a result, many black families were displaced.

Though local authorities were, technically, obligated to guarantee suit-
able and affordable replacement housing for displaced families, local hous-
ing officials solved the problem as quickly and cheaply as possible by
building inadequate public housing projects. These projects were located
in the inner city because suburban politicians waged bitter battles to block
construction of projects in their neighborhoods. For example, local politi-
cians in Chicago were able to get state legislation enacted that gave the
city council the right to reject sites proposed by the Chicago Housing
Authority. This veto right was then delegated to individual neighborhoods;
white areas were, in effect, able to prevent the siting of public housing
projects in their neighborhoods. As a result, only one of thirty-three projects
was located in a neighborhood with a black population of less than 84
percent. Thus, government urban renewal programs and public housing
only exacerbated the drastic situation of segregation by “shifting the prob-
lems of blight, crime, and instability from areas adjacent to elite white
neighborhoods to locations deeper inside the black ghetto.”19

In 1968, Congress finally responded to obvious patterns of housing
discrimination by passing the Fair Housing Act.20 Many courts have re-
cently used the passage of the act as a justification for their determina-
tions that housing discrimination can no longer be attributed to govern-
ment agencies. However, the act’s impact on eliminating segregation has
been minimal. Although, in theory, the act required all federal housing
programs to foster fair housing, segregation actually increased through-
out the 1970s and 1980s. The failure of the Fair Housing Act has been
attributed, in part, to its inherent weakness. The U.S. Department of
Housing and Urban Development (HUD) was established to orchestrate
the goals of the act. HUD was responsible for investigating allegations of
housing discrimination and for engaging informal efforts at conciliation.
However, HUD was given virtually no enforcement powers; the agency
could refer violators to the Justice Department, but could not prosecute
violators in order to force compliance with the law. Unfortunately, the
Justice Department chose to pursue only a small percentage of the cases
HUD referred to them. The lack of effective enforcement was further
exacerbated by the fact that, although thousands of complaints were filed
annually, HUD referred only about 10 percent of the cases they received
to the Justice Department.
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The only realistic means of achieving relief involved filing a private suit
under Title VII of the Fair Housing Act. Private citizens were granted the
right to initiate civil actions in federal court irrespective of HUD’s investi-
gative and referral determinations. However, this required the victims to
understand that they had been subjected to discrimination prohibited by
the act. In addition, the victims had to find legal counsel willing to take on
the case. Although fair housing organizations worked diligently to assist
victims of housing discrimination, the act’s short 180-day statute of limi-
tations and the difficult burden of gathering sufficient evidence of dis-
crimination for each individual plaintiff rendered the private right-of-ac-
tion provision a largely ineffective tool for attacking systematic housing
segregation. Thus, the ultimate effect of the Fair Housing Act was to
allow individual and institutional discrimination to continue, even as fed-
eral government officials were given more information about the growing
extent of residential segregation and discriminatory housing patterns.
Understanding this history, courts can no longer assume that housing
discrimination ended upon passage of fair housing legislation.

After the relative failures of urban renewal, public housing, and the
Fair Housing Act, “privatization” became the buzzword for federal and
local housing policies. In the market-based incentive programs of the early
1970s, segregation was once again reinforced by government actions.
Section 235, for example, was a program designed to promote home
ownership among low-income households. However, by pouring money
into the few integrated neighborhoods of the city, Section 235 made it
easier for whites to escape to the nearby white suburbs. In offering poor
white families the opportunity to purchase small homes at the same cost
as public housing, Section 235 subsidized white flight.

Additionally, Section 235 led to a process called “blockbusting.” Real-
tors would sell a few homes in previously all-white neighborhoods to
black families able to purchase homes as a result of Section 235. The
realtors would then spread rumors that the neighborhood would soon
become entirely black. These rumors would spur a wave of panic selling,
and whites would flee further into the suburbs. Alternatively, black buyers
were convinced to use their subsidies to purchase old homes within seg-
regated inner city neighborhoods already in a state of decline. These homes
often had severe structural flaws that real estate agents bribed FHA ap-
praisers to overlook. Because such homes were in such bad disrepair,
many of the new black owners eventually resorted to abandonment. Not
uncommonly, entire neighborhoods were destroyed. The result was severe:
by 1979, of the ninety-thousand-plus homes subsidized by Section 235,
18 percent had been assigned to HUD or foreclosed.
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The Section 8 program was equally unresponsive to existing segrega-
tion and the problems it posed for market-based housing incentives. The
objective of Section 8 involved offering rent subsidy certificates to qualify-
ing lower-income tenants. Housing developers honoring such certificates
were given federal funds to help construct apartment developments. How-
ever, in spite of the fact that “affirmative marketing” requirements were
supposed to ensure minority audiences were made aware of the program,
in reality, the requirements have been ignored. Because this program was
never brought to the attention of inner city blacks, Section 8 suburban
developments primarily benefited white families. Meanwhile, eligible
minority applicants were confined to developments in the segregated 
cities.

As recognized by the Civil Rights Commission, “[t]he Federal Govern-
ment . . . has . . . been most influential in creating and maintaining
urban residential segregation.”21 The effects of historical discrimination in
housing have yet to be corrected. Both HUD and President Clinton have
acknowledged the federal government’s failure to affirmatively promote
fair housing. The government-sponsored placement of development sites
and the assignment of tenants on a racial basis have had significant, long-
lasting effects on creating and maintaining isolated, racially defined com-
munities. Most important for the purpose of this chapter has been the
unambiguous discriminatory effect on schools. Years of conscious place-
ment of housing projects and subsidized developments in neighborhoods
already segregated as a result of racial zoning, restrictive covenants, and
redlining by federal mortgage agencies have virtually ensured segregated
school systems. Many cities had schools specifically built to service ten-
ants in segregated projects. Often school attendance lines were carefully
drawn to ensure that black children from the projects were not sent to the
same schools as white children from neighboring areas. Given that most
federal housing programs have been subjected to repeated cuts, black
neighborhoods are falling into even greater disrepair. Because their resi-
dents are often impoverished, there is insufficient money to fund inner
city schools. Thus, black city schools remain drastically inferior to white
schools located in outlying neighborhoods. Not only have federal and
local housing policies led to segregated schools, but they have also cre-
ated unequal schools.

Judicial Findings of Housing Discrimination
Courts consistently find evidence of state-sponsored housing discrimina-
tion. In Chicago, for example, a federal district court determined that the
city council had vetoed housing sites on racial grounds for decades:
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“[U]ncontradicted evidence [proves] . . . that the public housing system
operated by CHA was racially segregated, with four overwhelmingly white
projects located in white neighborhoods and with 99.5 percent of the
remaining family units located in Negro neighborhoods.”22 The Supreme
Court agreed that the discriminatory site selection and tenant assignment
violated the Fourteenth Amendment. On appeal, the circuit court found
not only that the Chicago Housing Authority (CHA) discriminated against
blacks in administering the public housing program, but that HUD was
guilty of aiding and abetting racial segregation in the Chicago area. The
court ordered a metropolitan-wide remedy, requiring HUD and CHA to
incorporate the suburbs into their desegregation plan.

In United States v. Yonkers Board of Education, the first combined
legal attack on housing and school officials, it was found that 96.6 per-
cent of public housing for poor people was located in the city of Yonkers’
predominantly black southwest quadrant.23 The court further found that
“the extreme concentration of subsidized housing in [predominantly black]
Southwest Yonkers today is the result of a pattern and practice of racial
discrimination by City officials, pursued in response to constituent pres-
sures to select or support only sites that would preserve existing patterns
of racial segregation, and to reject or oppose sites that would threaten
existing patterns of segregation.”24 The court also determined that these
discriminatory housing policies resulted in government-linked racial seg-
regation in city schools.

In Young v. Pierce, the court described HUD’s involvement in creat-
ing and perpetuating segregated public housing in East Texas, specifi-
cally, and across the nation.25 In Dallas, a federal district court found that
the city was guilty of intentional segregation in housing siting and tenant
placements.26 Clear evidence of discrimination led the court to hold both
HUD and the city of Dallas responsible for school segregation. More
recently, a class action was filed in Baltimore, Maryland, challenging the
intentional and continued segregation in the city’s public housing pro-
gram.27 According to a federal report, public housing officials sited adja-
cent projects intentionally to “offer a splendid barrier against the encroach-
ment of colored” people into a “good white residential neighborhood.”28

Past Housing-School Combined Efforts
Both local and federal governments are aware of the history of housing
discrimination and its impact on school desegregation. In the early 1980s,
the Department of Justice, responding to criticism of its uncoordinated
enforcement policies, made attempts to investigate the connected prob-
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lems of residential and housing segregation. Such efforts in Chicago led
to a negotiated consent decree that forced federal and local housing and
school officials to work together to find solutions for the segregation
problem.

Chicago provides evidence that such coordinated efforts are possible.
The best example of such an effort, however, comes from Saint Louis. In
1980, a federal district court approved a school desegregation order that
included several housing-related features.29 First, integrated neighborhoods
and those that became integrated were exempted from busing. Second,
incentives were established to entice white neighborhoods to accept sub-
sidized housing. Neighborhoods that created public housing sufficient to
ensure that 20 percent of the public school enrollment was black were
allowed to return to neighborhood schools. Finally, and most significantly,
the court required the city government, the school board, the state gov-
ernment, HUD, and the Department of Justice to submit a coordinated
housing plan to help implement the school desegregation plan and sup-
port integration in the entire metropolitan area. Though similar coordi-
nated plans are rare, the existence of this possibility proves that housing
and school agencies at the federal, state, and local level can learn to coop-
erate. Contrary to the assumptions of recent courts, the problems ad-
dressed by these various agencies are interconnected and can be attacked
together. Courts may shy away from such coordinated plans in order to
avoid confronting principles of federalism or because they believe such
tasks are the proper province of the legislative or executive branches.
Nonetheless, where coordinated efforts offer the most efficient and prom-
ising means to ensure effective desegregation, courts should utilize the
full extent of their equitable powers to promote protection of the constitu-
tional right to equal education.

Housing counseling is another solution that has proven effective for
desegregating schools and neighborhoods. In connection with a court
order recognizing the benefits of encouraging residential integration in
Louisville, Kentucky, the Kentucky Human Rights Commission used hous-
ing measures to help school desegregation. Counselors worked to in-
crease residential integration by taking black recipients of rental subsidies
outside the ghetto through education about housing choices in primarily
white areas. Families that made pro-integrative moves were automatically
exempted from busing. As a result of these efforts, half of the subsidy
recipients decided to move to white areas. The success in Louisville’s
integration was not attributable to unusually favorable attitudes about ra-
cial integration. Gary Orfield’s studies of the Louisville program found
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that discriminatory attitudes were prominent in the neighborhoods that
eventually accepted integration. Thus, Louisville’s experience shows that
integration-resistant attitudes are not immutable; they can be changed by
affirmative actions.

Building on the lesson of Louisville, this chapter next presents an
alternative rights model. This model challenges present legal doctrines of
racial equality and provides a new conception of rights, one that would
enable Americans to overcome the types of discriminatory attitudes re-
sponsible for resistance to integration in housing and education. An analysis
of the progression of American democracy and the rights it has sought to
protect legitimizes this new theory of rights for American democracy.
Acceptance of this new theory would allow courts to acknowledge the
failure of present legal doctrines in addressing the housing-school segre-
gation connection. Furthermore, it would enable courts to recognize and
remediate the effects state-sponsored housing discrimination has had on
school integration.

The Four-Tiered Model of Racial Equality
in American Democracy

Our American democracy is founded upon the doctrine of equality. Though
the extent to which the Founding Fathers of our Constitution, and even
the Founding Fathers of the civil rights amendments, were committed to
racial equality is unclear, it is now clear that democracy as we perceive it
today includes formal racial equality before the law. Current debate fo-
cuses on how that formal equality should be achieved. Some individuals
advocate a strict application of the principle of color blindness: race should
never be a factor in decisions affecting our society and government.30

This chapter takes another view. Though supposedly committed to the
ideal of racial equality revealed in the revolutionary case of Brown v.
Board of Education, the Court’s present equal protection clause juris-
prudence does not enable America to fully attain it. In light of our country’s
history of slavery,31 de jure segregation,32 and explicit33 and implicit racial
discrimination,34 a strict application of the color-blind, antidiscrimination
principle espoused by the present Court’s conservative wing stops short
of formalizing a commitment to true racial equality.

Brown envisioned a democratic ideal wherein the right to racial equal-
ity is as important as all other protected rights, such as the rights to
property, contract, and freedom of association. As articulated below, Brown
created a four-tiered model of American democracy with each successive
tier affirming a greater right of participation in the American polity.
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Fulfillment of the journey through each tier, however, depends upon posi-
tive conceptualizations of rights that equate the right to racial equality
with all other rights guaranteed under our Constitution. This part ob-
serves that outdated conceptions of protected rights have blocked Ameri-
can society’s natural progression toward its destined democracy. Our
society is still tied to legal doctrines that prevent equal protection of the
laws, largely in the name of protection of private property, liberty of
contract, and private decisions of association. The State Action Doctrine
is the most obvious example of this tendency. Though the importance of
the constitutional rights to private property, contract, and association
cannot be ignored, the government must do more to ensure the protec-
tions of the Fourteenth Amendment before these other rights can be
secured on a racially equal basis. Instead of bringing American society
closer to the achievement of the goals of Brown, recent court decisions
have started the nation on a backward swing toward Plessy. In order to
stop this regression, it is necessary to reformulate the ways in which we
understand the rights our democratic society guarantees. Such a refor-
mulation is necessary in order to avoid the tragedy foreseen by Justice
Marshall in Regents of the University of California v. Bakke.

I fear we have come full circle. After the Civil War our Government started several
“affirmative action” programs. This Court in the Civil Rights Cases and Plessy v.
Ferguson destroyed the movement toward complete equality. For almost a cen-
tury no action was taken, and this nonaction was with the tacit approval of the
courts. Then we had Brown v. Board of Education and the Civil Rights Acts of
Congress, followed by numerous affirmative action programs. Now, we have this
Court again stepping in, this time to stop affirmative action programs of the type
used by the University of California.35

The following rights-based model of democracy facilitates an understand-
ing of the history and the future of racial equality in American society. It
envisions different conceptions of American democracy and offers a new
construction of rights based on substantive equality for all races.36 The
purpose of the model is to present a framework in which rights to equal-
ity in education and housing are afforded the same protections as the
rights to private property, contract, and association. In order to move
American society toward the democracy it is destined to achieve, we must
place these equality rights on an equal footing with other traditional rights.

The Four-Tiered Framework
The fulfillment of true racial equality in our country can be symbolized as
a climb through four tiers of American democracy, as first envisioned in
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Brown. At the first tier, racial equality plays no part in society’s, or the
Court’s, conception of democracy. No rights are given to racial minori-
ties. At the second tier, racial equality within our democracy is conceived
as the right to be free from government discrimination on the basis of
race. These are negative rights of racial equality. At the third tier, racial
equality within our democracy is conceived as the right to reparation for
present inequalities that exist as a result of past invidious discrimination.
These are positive rights in the negative sense (positive rights to counter-
act negative losses). At the fourth and highest tier, racial equality within
our democracy is conceived as the right to have one’s racial identity legiti-
mized and celebrated within a legal framework where all races are treated
with total equality. These are positive rights in the positive sense (positive
rights to move forward toward an assertion of race as a positive factor in
a legally equal society).

Our nation has firmly accepted second-tier democracy and has made
tentative advances toward achieving third-tier democracy.37 Fourth-tier
democracy has been suggested in various forms by different Supreme
Court justices38 and commentators,39 but has yet to be fully developed in
a form truly committed to the type of racial equality proposed by this
chapter. A democracy of true racial equality must consist of two crucial
elements: (1) total equality of opportunity before the law, with specific
and narrow allowances for celebration of racial diversity and racial pride;
and (2) social equality allowing and even encouraging individuals to choose
freely which racial connections, if any, they want to make. This concep-
tion of democracy, ironically, should sound familiar to those who use
notions of private property rights, liberty of contract, and the freedom of
association to justify both residential and school segregation. However, in
order to allow these more traditional rights to exist in a truly equal de-
mocracy, we must redefine property, contract, and free association
rights in terms of racial equality. We must look at property, contract, and
free association rights independent of the legal conceptions legitimated
through decades of state-sponsored actions in contravention of equality
in housing and education.

The present Supreme Court has been unwilling to address the connec-
tion between housing and school segregation, precisely because of its
blind adherence to a negative conception of rights embodied in second-
tier democracy. Rights to racial equality in education and housing cannot
coexist with rights to private property, contract, and free association when
these more traditional rights are defined primarily by the right to exclude.
Thus, our country has seen a wide-scale occurrence of resegregation.
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The Supreme Court has allowed this resegregation by portraying hous-
ing segregation as a problem beyond the capabilities of the courts to
either solve or address. Such an assertive refusal to address the problem
can only be justified where private property, contract, and association
rights are defined as negative rights that include, most importantly, the
right to exclude others. With these traditional rights so defined, the Court’s
argument for permitting such exclusionary rights to reign supreme over
rights to racial equality is hard to rebut. By allowing the negative right to
exclude others to trump positive rights to racial equality, the Court is able
to ignore the political and social reality of decades of state-sponsored
discrimination in housing. Ironically, such state-sponsored discrimination
constitutes a clear violation of negative-rights equal protection. This is
precisely why a negative-rights democracy can never succeed. When rights
are defined only in the negative, the temptation to allow one form of
negative rights to trump another is irresistible, almost natural.

Negative rights are “unknowable,” that is, their precise boundaries are
unknown. Thus, negative rights to property, contract, and association
become proxies for unknowable, unknown instances of racism while nega-
tive rights to be free from government discrimination become themselves
unknowable and unknown because the connections to state action seem
too tenuous when private rights to exclude others are involved. The in-
ability to precisely define any negative right encourages the Court to
preference those rights more easily identifiable. When the right to be free
from racial discrimination is pitted against the rights to private property,
contract, and association, the latter rights are always more easily identi-
fied. Racism in our country, especially state-sponsored racism, is (1) much
more subtle and invisible than property and contract rights, which by
their very nature must be explicitly documented and recorded; and (2)
much less central to the sacred notions of local government than the right
to free association. Thus, under a negative-rights democratic conception,
racial equality will never become a reality in America.

The negative rights enabling people to isolate themselves in communi-
ties without concentrations of minorities are, of course, absolute and
cannot be constitutionally challenged. Nor, necessarily, should they be.
One of the greatest privileges of being an American is the freedom to live
wherever one chooses. However, it must always be remembered that this
freedom is, for many, untenable. Even today, legal exclusionary practices
such as minimum lot sizes and zoning bans on certain types of lower-
income housing prevent low-income minorities from moving out of pre-
dominantly black inner cities.40 This chapter’s major criticism of the Court’s
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resegregation decisions is not that the Court misinterprets the present
doctrinal balance between private property rights, contract rights, rights
to free association, and rights to racial equality. Its criticism aims at how
the Supreme Court characterizes, or rather refuses to characterize, this
balance. As will be seen, to the present Court, negative property rights,
and thus the move away from integrated communities, are seen as nor-
mal. Equally normal, implies the Court, are minorities’ lack of rights to
attend desegregated schools. Thus, even second-tier democracy suffers a
setback when property owners are allowed to move to the suburbs with-
out assuming any responsibility for the racially identifiable and often un-
equal schools they leave behind. Without metropolitan-wide legal rem-
edies to counteract private rights to purchase property outside of racially
integrated neighborhoods, negative rights to be free from inherently un-
equal segregated schools are sacrificed. The only solution is to debunk the
myth of naturalness and normalcy. Only then will the Court and the
country be able to consider a conception of third-tier and fourth-tier posi-
tive rights that acknowledge the social and political realities creating our
racially defined urban and suburban landscapes. A new conception of
rights is necessary to change the current attitudes about racial relations,
attitudes that these realities have helped perpetuate and accentuate.

A Historic Demonstration of the Four-Tiered Model

First-Tier Democracy
First-tier democracy existed in our country up until the Civil War and the
passage of the Thirteenth, Fourteenth, and Fifteenth Amendments.41

Under this conception of democracy, racial minorities (most obviously
black slaves) had few to no legal rights. This conception is perhaps best
captured by Chief Justice Taney in Dred Scott v. Sandford.

[A] perpetual and impassable barrier was intended to be erected between the
white race and the one which they had reduced to slavery, and governed as
subjects with absolute and despotic power, and which they then looked upon as
so far below them in the scale of created beings . . . [that certain] rights [were
guaranteed] to the citizen [which could not be withheld]. [These rights] are of a
character and would lead to consequences which make it absolutely certain that
the African race were not included under the name of citizens of a State, and
were not in contemplation of the framers of the Constitution when these privi-
leges and immunities were provided for the protection of the citizen in other
States.42

Under first-tier democracy, blackness became the proxy for a denial of
the rights granted to whites. Race was taken into account very consciously
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for the purposes of perpetuating a white supremacist society where whites
were given protected rights under the Constitution and blacks were de-
nied these rights. Once one was declared to be black, one’s rights ceased
to exist, and one risked being thrown into slavery. Because blackness
meant a denial of rights, most importantly the right to freedom, determi-
nations about a person’s race were heavily litigated. The numerous cases
mapping the race line demonstrate the severity of the denial of rights
sanctioned by a first-tier democratic society devoted to theories of racial
inequality.

An important feature of first-tier democracy is the important role prop-
erty rights played in perpetuating negative rights for both blacks and
whites. Property rights defined the very essence of our unequal first-tier
society. White slave owners defined their power and position in Ameri-
can slave society by exercising absolute ownership over black slaves as
property.43 As a means of increasing production of the slave owner’s
land, the most crucial right in slave property was the negative right to
forbid others from using or, ironically, even abusing one’s slaves.44 White
owners claimed exclusive dominion over their slaves and were able to sue
for the exclusive right to use the person and labor of their slaves. The
Fugitive Slave Law,45 and the emotional battles it engendered,46 is just
one example of the importance white slave owners attached to their nega-
tive rights to slave property.

White property rights over black slaves also necessitated the total ne-
gation of rights for most African Americans. Because the white slave
owner retained total and exclusive control over his slave property, the
slave himself could have no rights at all. All rights inhered to the owner.
Thus, white owners retained slaves’ “rights” of contract and association,
as well as their rights to property in their persons. Slaves were forbidden
from contracting themselves out to other owners without the permission
of their masters. Similarly, slaves were unable to make private choices of
association: slaves could not legally marry and were even forbidden from
challenging their owners’ decision to separate them from their family
members. To allow the slave to retain any rights at all, especially any
negative rights excluding his owner from some aspect of his life or
personhood, would threaten the “[t]he power of the master [which] must
be absolute to render the submission of the slave perfect.”47

Second-Tier Democracy
Because it is the predominant conception of democracy under which
American society operates today, second-tier democracy needs only a
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brief explanation. With the passage of the Civil War amendments, in
particular the Fourteenth Amendment, racial minorities were officially
guaranteed equal protection of the laws. This marks the beginning of
second-tier democracy, which is characterized by the negative right to be
free from the denial of equal protection under the law. As a formal matter,
the passage of the Thirteenth, Fourteenth, and Fifteenth Amendments
ushered in a revolution unparalleled in world history.

Though some second-tier advances were made after the Reconstruc-
tion,48 minorities were still significantly denied the right to be free from
discrimination. As Jim Crow laws were implemented in strong southern
defiance of federal mandates, state-sponsored racial discrimination and
inequality continued to exist unchallenged. Thus second-tier democracy,
as proposed by this chapter, was not fully developed until Brown v. Board
of Education. In this seminal case, a unanimous Supreme Court first
articulated the principle of second-tier antidiscrimination in the form we
acknowledge today. Termed by some as a “third constitutional moment,”
Brown revolutionized the way both the courts and American citizens would
conceive of the right to racial equality. Brown solidified the principle of
negative rights guaranteed by second-tier democracy with its firm pro-
nouncement that racial equality requires the right to be free from govern-
ment discrimination on the basis of race.

Brown developed a new conception of second-tier negative rights that
quickly became an accepted part of both American legal doctrine and
American democratic folklore. The rhetoric of negative-rights racial equality
became the rhetoric of our constitutional democracy. New laws were fash-
ioned on the basis of this understanding of American democracy and our
Constitution. In case after case, the right to be free from discrimination,
both by government and private actors, was upheld with conviction,49

often trumping the more traditional rights of property and freedom of
contract. The negative right to be free from racial discrimination also
began to define the outer limits of other rights; for example, the right to
freedom of association was interpreted to include the right to interracial
marriage.50

Today, however, negative-rights, second-tier democracy is primarily
used to attack affirmative action programs. Affirmative action is attacked
as a violation of the non-beneficiary’s liberty of contract, and as interfer-
ing with nonminority rights to property.51 Negative-rights thinking is used
to support a color-blindness rationale for criticizing affirmative action.52

Limiting the goal of Brown to a second-tier negative-rights conception
of democracy ignores the social pressures containing the Court’s expla-
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nation of its racial and democratic vision. It also ignores the very premise
upon which Brown was laid: changing social situations require changing
constitutional rules. An understanding of the historic reality and legal
theory animating Brown helps to justify the position that Brown’s ulti-
mate mission cannot be halted at second-tier democracy. Given the new
reality of our race relations today, we must move onward to third-tier and
fourth-tier democracy.

Third-Tier Democracy
Third-tier democracy entitles racial minorities to a positive right to repa-
ration for present inequalities caused by the negative denial of rights and
racial equality in the past. Thus, race can be used as a factor in programs
geared toward remedying past discrimination. Such programs entitle ra-
cial minorities to a preference in the allocation of resources or opportuni-
ties to which they have been denied access in the past. Justice Blackmun
best explained this theory of racial equality in his separate opinion in
Bakke. “In order to get beyond racism, we must first take account of
race.”53 Justice Marshall also advocated third-tier democracy in his Bakke
opinion, stressing the fact that racial inequality stemming from an exten-
sive history of past discrimination is very much a part of society even
today.54

Third-tier democracy has been legitimated to a certain extent in today’s
political world. This is largely because, in order to withstand strict scru-
tiny by the present Court, today’s third-tier affirmative action programs
must be very limited in nature and scope. Thus, part of affirmative action’s
legitimacy can be attributed to its relatively minimal interference with the
traditional rights of property, contract, and association. Liberty of con-
tract is necessarily implicated by affirmative action, but recent jurispru-
dence and politics ensure that any interference is minimal. Furthermore,
the nature of existing affirmative action programs makes them applicable
mainly to organizational and higher education arenas. Thus, property
rights and freedom of association are generally not threatened. Third-tier
affirmative programs that implicate property and free association are al-
most unheard-of. Outside of the school desegregation context, society
seems incapable of examining the current ordering of racial geography
largely resultant of unchallenged notions of private property and associa-
tional freedom.

Related to limits in scope and nature, and equally responsible for affir-
mative action’s partial legitimacy in today’s political and legal environ-
ment, is the negative aspect of the third-tier positive rights conferred by
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current legalized programs of affirmative action. Third-tier democracy
attempts to enforce equal democratic participation by quantifying past
denial and recognizing positive rights solely on the basis of provable past
loss. Thus, today’s affirmative action confers positive rights based upon a
formal finding of past discrimination or disparate impact. The quantifiable
denial alone justifies the right. The negative aspects of the positive right
confer acceptability upon it. However, in reality, the loss suffered by past
discrimination cannot accurately be determined. Therefore, any remedy
based upon quantification would necessarily confer a positive right un-
connected to a demonstrated loss in the past. This is precisely why quotas
have been found objectionable: To extend minority jobs or scholarships
based on a numerical figure that cannot be supported in negative, repara-
tive terms creates a justiciable property right to diversity. Such a right is
unacceptable in the current legal and social climate. Fears of creating a
positive right to diversity also prevent the use of societal discrimination as
a justification for affirmative action.55 However, where past universal dis-
crimination is well understood, even though not quantifiable, there is no
reason to discourage affirmative action by requiring institutions to admit
guilt to something the entire nation had a hand at imposing.

There is another example of third-tier democracy that has been con-
sidered at various times in our history. Monetary reparations, precisely
because they can supposedly be quantified and thus limited, are another
permissible remedy under third-tier democracy. As with affirmative ac-
tion, monetary reparations do not significantly interfere with rights of
property, contract, or association. Although reparations do implicate the
nation’s collective property rights to private income in that they must be
paid out of tax dollars, our society does not generally conceive of govern-
ment expenditures as violations of the right to private property.

The problem with monetary reparations as a manifestation of third-
tier democracy is that any realistic attempt at putting a dollar figure on
past racial harms is likely to yield an amount too large and politically
infeasible. For instance, reparations allegedly due Mexican Americans under
the Treaty of Hidalgo were rejected, supposedly on such grounds. Ameri-
can Indians under the Reorganization Act of 1934 have been given repa-
rations in the form of mineral rights, but they remain one of the most
impoverished groups in American society. Monetary recovery was granted
in 1948, and again in 1988, to descendants of Asian Americans who
were interned during World War II, but in both instances the amount of
money awarded was minimal. In addition to the essential failure of such
attempts at financial reparation, monetary compensation as a form of
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positive right for past wrongs does little to change societal attitudes about
racial equality. Because of its remedial nature and its limited, one-shot
effort, monetary reparation, like affirmative action justified by remediation
only, will not necessarily have a lasting or meaningful effect on the attain-
ment of racial equality. A truly racially equal democracy demands more
than limited affirmative action efforts or token monetary compensation: it
requires positive rights of lasting significance and a move toward fourth-
tier democracy.

Fourth-Tier Democracy
Fourth-tier democracy is the most difficult to articulate because we have
not come close to achieving it; it requires a conception of racial equality
that has few, if any, precedents to legitimate it. Under fourth-tier democ-
racy, race may be taken into account as a positive factor in the ordering of
our legal and social worlds. Fourth-tier democracy promises all racial
groups, whether minority or majority, the positive right to have their ra-
cial identity positively recognized and celebrated by both government and
private individuals. It should be noted that fourth-tier “positive rights for
positive goals” democracy is neither forced separatist pluralism nor forced
assimilation.56 Instead, it is a conception of racial equality that dignifies,
legally recognizes, and actively encourages people’s private choices to
celebrate racial identity. In addition, through the promotion of diversity,
fourth-tier democracy rewards those willing to share their racial identifi-
cations with others, through “trans-racial” associations.

Justice Stevens best expounds the theory of racial equality embodied
by fourth-tier democracy in his dissent in Adarand. “Instead of merely
seeking to remedy past discrimination, [affirmative action programs] in-
tended to achieve future benefits in the form of . . . diversity” should be
encouraged.57 Other commentators on race relations have also suggested
types of fourth-tier democracy. Calling for action that “goes beyond repa-
rations and beyond recognizing victimhood”58 and “attempts to attack
the underlying structure of thought that supports inequality,”59 Professor
Aleinikoff advocates a model of race-consciousness that enables “domi-
nant white society to come to a better understanding of itself by seeing
itself through the eyes of a diverse range of nonmajority members of
society.”60 Similarly, Professor Duncan Kennedy recognizes the need for
greater minority scholarship in legal academia, not only to remediate past
absences, but to “change the framework of ideological conflict within
which issues in the race area [and] other areas are discussed.”61 Fourth-
tier democracy not only advocates government and private entitlements
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that help satisfy these societal needs, but it offers needed changes in the
framework of rights within which racial relations presently operate in
society.

Because fulfillment of fourth-tier democracy requires changing con-
ceptions of rights and the interaction of rights, the traditional rights to
private property, contract, and association are all implicated and must be
reconceptualized. This challenge to property, contract, and association is
probably the greatest reason for the lack of many existing examples of
fourth-tier democracy. Nonetheless, our legal and political experience is
not completely void of foundational concepts that support and bolster the
image of a fourth-tier, racially equal society.

For example, the government (or private actors) could actively recruit
and preference candidates for scholarships or jobs on the basis of their
ability to add a larger understanding of a certain racial culture. Preferenced
candidates would possess identifications with a particular racial group
whose voice is underrepresented in mainstream culture. Rights to con-
tract would be implicated, but not unequally if administrators were careful
to use objectifiable, nonarbitrary factors in the decision-making process.
Authors Brest and Oshige offer what they have termed “salience” criteria,
such as a group’s numerical size and the extent to which its culture differs
from the dominant culture, as a means of determining which applicants
possess the desired racial identifications.62

Another example of how fourth-tier democracy could work is found in
Metro Broadcasting, Inc. v. FCC.63 In this case, the Federal Communi-
cations Commission (FCC) distributed positive licensing rights to racial
minorities based on a determination that diversity in broadcasting was a
positive good to which all society, not just the minority community, had a
right. Property rights were clearly at issue in Metro Broadcasting, but
again no injustice was done since applicants did not yet possess the li-
censes and had no legal entitlements to them. Furthermore, because com-
munications legislation requires the FCC to distribute its licenses in
order to enhance the public interest, license rights may legally be awarded
only to a mix of applicants who can enhance that interest. If Congress
chooses to define the public interest to require diversity, as it has, prop-
erty rights of potential applicants unable to offer diversity are arguably
not implicated since such applicants do not meet the necessary require-
ments for advancing the public interest.

Powell’s Bakke opinion, suggesting diversity of views as a compelling
justification under strict scrutiny, offers another example of a legally ac-
ceptable distribution of government entitlements as positive racially con-
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scious rights.64 Diversity in a student body broadens the marketplace of
ideas from which society learns about itself to include non-majority per-
spectives. This brings all of society closer to achieving the goal of true
racial equality envisioned by fourth-tier democracy.

Shaw v. Hunt,65 a voting districting case upholding a majority-minor-
ity district that was reversed by the Supreme Court in 1996, suggests
another way in which positive rights may be conferred upon racial minori-
ties in a positive manner. In its formal reasoning, the district court in
Hunt upheld the North Carolina majority-minority district under strict
scrutiny because North Carolina created the districting scheme at issue in
order to comply with the Voting Rights Act of 1965, a statute remedial in
purpose (third-tier democracy). However, implicit in the very concept of
majority-minority districting is the idea that in order to have a properly
functioning democracy, we must first achieve racial equality. The only
way to ensure such equality is to give racial minorities a positive right to
have representation in American politics. Majority-minority districting
challenges the right to free association in some senses because it takes
voting power away from racially exclusive suburban communities histori-
cally able to manipulate district boundaries to preference themselves. On
the other hand, majority-minority districting could be defended as a means
of strengthening the right to association. By ensuring minorities an equal
voice in politics regardless of their geographic location, it enhances free-
dom of association by allowing both minorities and nonminorities to live
where they choose without implicating the strength of their racially iden-
tified vote. Fourth-tier positive-rights democracy advocates a legal scheme
that accepts majority-minority districting as a means of ensuring a dis-
tinctive representation for minorities. Other comparable measures, such
as cumulative or weighted voting, also envision a form of fourth-tier demo-
cratic rights.

Because fourth-tier democracy assumes that third-tier democracy posi-
tive-rights reparations have already been accomplished, the use of diver-
sity as a goal is not a disingenuous means of achieving restorative justice.
On the contrary, at the very heart of fourth-tier democracy is the legiti-
mization of positive rights to racial identification for the purpose of in-
creasing tolerance and, in fact, celebrating racial difference. As Martin
Luther King Jr. explained in his “I Have a Dream” speech, tolerance is
essential to our democracy because white freedom is inextricably linked
to black freedom.66 Thus, fourth-tier democracy requires not only repara-
tive justice for racial minorities, but a more forward-looking integration of
various racial cultures and acceptance of all racial identities as true equals.
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In the final part of this chapter, a specific model of fourth-tier “positive
rights for positive goals” democracy will be discussed. In this model, the
positive rights addressed will be those to housing and education, but the
examples should offer the reader a more concrete concept of how fourth-
tier democracy might look and work in today’s American society.

Third- and Fourth-Tier Positive Rights Democracy:
A Solution to School Resegregation

The Supreme Court’s complete acceptance of the dominance of negative
rights to property, contract, and association over the negative rights to be
free from racial discrimination in education makes necessary the formula-
tion of an alternative construction of rights. Such a construction might
cause the Court to pause before claiming judicial helplessness in the face
of one of modern society’s largest problems. This part attempts to offer
a new framework of rights to racial equality based on third-tier and fourth-
tier conceptions of democracy.

The Gautreaux case, in which the Supreme Court found both HUD
and the Chicago Housing Authority guilty of intentional housing segrega-
tion in metropolitan Chicago, offers an example of a third-tier “positive
rights for remedial purposes” approach to curbing the problems of resi-
dential segregation and thus improving opportunities for integrated
schools.67 In Gautreaux, the courts fashioned a remedy that was intended
to combat discriminatory housing practices by encouraging minority mem-
bers to take advantage of housing subsidies available in white suburban
neighborhoods. In order to help expose minority members to housing
opportunities in white markets, the settlement of the case created a pro-
gram offering housing counseling, escort services, and moving assistance
to black families. As noted in one commentary, the program “was de-
signed to help blacks overcome their lack of knowledge of white housing
markets and to help them overcome their fear of violence and intimida-
tion from whites.”68 It was quite successful. Several hundred families used
rent subsidy certificates to move from all-black, inner city public housing
projects to suburban private units where their children were able to attend
higher quality, more integrated schools. Thus, remedial efforts as simple
as offering basic informational services may provide tremendous oppor-
tunities for minority members.

The most obvious solution to the problem of school resegregation
involves the Supreme Court abandoning its misconceptions of suburban
innocence and approving interdistrict remedies that involve suburban areas
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presently exempt from bearing a fair share of the burdens of school de-
segregation. The Court need not necessarily overrule Milliken, since,
according to the actual language of Milliken and the Court’s subsequent
interpretation of that language in Gautreaux, whenever a city or state
violation has had “any significant [interdistrict] segregatory effect,” an
interdistrict remedy is appropriate.69 The Court need only recognize that
the suburbs, and their predominantly white residents, have been the pri-
mary beneficiaries of an extensive history of federal and state-sponsored
discrimination in housing, and this has left a distinctive geography of
black cities surrounded by impenetrable white suburbs, a geography that
causes significant interdistrict segregative effects in schools.

Lower courts, using precisely this logic, have implemented interdistrict
desegregation orders that have been left undisturbed by the Supreme
Court. For example, the Court of Appeals for the Seventh Circuit placed
Indianapolis and its surrounding suburbs under a school desegregation
order based on findings of discriminatory state action in housing, action
that contributed to school segregation.70 The appellate court devised a
test, closely associated with third-tier notions of positive rights to repara-
tion for past wrongs, to determine whether an interdistrict remedy was
required. The court found that an interdistrict remedy is appropriate un-
der four circumstances:

1. Discriminatory practices have caused segregative residential housing patterns
and population shifts. 2. State action, at whatever level, by either direct or indi-
rect action, initiated, supported, or contributed to these practices and the result-
ing housing patterns and population shifts. 3. Although the state action need not
be the sole cause of these effects, it must have had a significant rather than a de
minimis effect. 4. Even if the state discriminatory housing practices have ceased,
it is shown that prior discriminatory practices have a continuing segregative effect
on housing patterns and the school attendance patterns dependent on them.71

The Seventh Circuit approach is unremarkable as an adaptation of
presently accepted third-tier affirmative action in the school segregation
context. By understanding the nature of housing discrimination in our
country’s history and recognizing the lasting effects of this housing dis-
crimination, the court conferred positive rights to racially equal education
upon victims of the inseparably connected school segregation. The court
concentrated more on the segregated students’ rights to reparation for
past discrimination than on the technicalities involved in separating and
apportioning blame among the many state and private actors responsible
for the present interdistrict segregative effects. As long as housing discrim-
ination can be found to have existed at some level of state action, the court
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felt justified in ordering an interdistrict remedy, the only type of solution
capable of remedying the school segregation between city and suburb.

Because all municipalities are mere agents of the state, courts should
not hesitate to impute state housing discrimination to the suburbs, espe-
cially since they are the primary beneficiaries of the resulting residential
and school segregation. Once the proper relationship between the state
and its cities is understood, it becomes much easier to preference the
positive right to racial equality over the traditional negative rights of prop-
erty, contract, and association protected by suburban exclusionary poli-
cies. Furthermore, courts have plenty of legal precedents to justify this
third-tier conception of positive rights and order reparations for past dis-
crimination. In addition to Supreme Court precedent upholding congres-
sional or state positive-right affirmative action programs designed to coun-
teract effects of discrimination under federal law,72 there is a considerable
body of state law upholding positive-right third-tier affirmative action un-
der state constitutional law.

New Jersey’s far-reaching Mt. Laurel plan is one well-known example
of reparative state law.73 In 1975, the New Jersey Supreme Court ruled
that a suburb could not enact exclusionary zoning policies that prevented
low- and moderate-income housing from being built within the commu-
nity as such exclusionary policies violated the state constitution.74 Upon
finding that similar exclusionary zoning regulations were preventing low-
and moderate-income housing from being built in many suburban com-
munities, the New Jersey Supreme Court ruled that each New Jersey
community was required to provide a “fair share” of low- and moderate-
income housing based on an assessment of the needs of the state as a
whole. This famous remedial plan was based on a conception of rights
grounded in third-tier democracy. By imposing an affirmative duty to
provide affordable housing upon each New Jersey community, Mt. Lau-
rel made housing in an economically, and often racially,75 integrated com-
munity a positive right of all New Jersey citizens. Until the effects of past
discrimination were eliminated and each community had housed its pro-
portionate share of lower income residents, this positive right could not
be diluted or infringed upon by private property owners in the suburbs.
Wealthier white residents could no longer resort to the traditional nega-
tive powers conferred by ownership of property, such as the power over
zoning boards, to escape integration.

Mt. Laurel’s “fair share” requirements enabled housing developers to
sue for exemptions from zoning regulations that had previously isolated
segregated white communities from minority and poorer residents. As
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more minority members take advantage of this positive right to housing
in integrated communities, public schools in these communities will be-
come similarly integrated. Thus, New Jersey has developed a means of
maintaining the ideal of local control of neighborhood schools based on
property, contract, and association rights, while promoting positive rights
to racial equality inherent in school integration.

Mt. Laurel and the New Jersey Fair Housing Act it engendered also
offer an example of how third-tier democracy can lead to fourth-tier de-
mocracy. Under the New Jersey Fair Housing Act, municipalities are al-
lowed to share Mt. Laurel obligations by entering into regional contribu-
tion agreements, subject to approval by the state’s Council on Affordable
Housing or the courts. The sharing provision of the act allows one mu-
nicipality to transfer to another no more than 50 percent of its own fair
share obligation, as long as the other municipality agrees. In order to
accomplish this transfer, the first municipality must contribute funds to
the other, presumably to make the housing construction possible and to
eliminate any financial burden resulting from the receiving municipality’s
added fair share. The provision is intended to allow suburban municipali-
ties to transfer a portion of their obligation to urban areas, thereby aiding
in the construction of decent lower-income housing in the areas where a
majority of lower-income households are already found.

Though this provision helps further the legislature’s intent to encour-
age construction, conversion, or rehabilitation of housing in urban areas,
it does not necessarily ease city burdens of housing and school desegre-
gation. As it now stands, this feature of New Jersey’s Fair Housing Act
may undermine rather than accomplish the goals of housing and school
integration. However, adding one further adjustment to the act demon-
strates how third-tier democracy can be modified to lead to fourth-tier
democracy. If transferring suburbs were required to offer minority city
residents placements in their local schools in addition to a financial contri-
bution, positive rights to school integration could be fostered at the same
time that positive rights to improved housing in the neighborhood of
one’s choice were enhanced.

Under such a scheme, fourth-tier democracy is achieved because the
right to racial equality, in the form of an entitlement to attend suburban
schools, is a positive right. However, it is not a positive right in the nega-
tive, reparative sense of third-tier democracy. Instead, minority residents
are given the positive right to join suburban schools, and thus avoid more
segregated city schools, but they can choose whether or not to exercise
that right. This element of choice makes the remedial, negative nature of
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the right more positive: should a minority citizen choose to make positive
racial associations in predominantly minority neighborhoods and schools,
that citizen has the right to do so. Furthermore, exercising the right to
remain in a minority neighborhood does not implicate his rights to high-
quality, affordable housing in that neighborhood nor the rights to high-
quality, attractive schools in that neighborhood school district. Both housing
and schools in the city must be shown to be comparable to housing and
schools in the nonminority suburb. As long as the transferring system
ensured that an unused minority placement in a suburban school would
be compensated to the city by the amount of money necessary to educate
one student in the suburban school, cities and suburbs would be able to
negotiate for the optimum mix of suburban integration and improved city
schools and housing. The market setting and the statutorily imposed equal-
ization of city-suburb power bases would hopefully offer communities
more freedom to determine, on a positive, fourth-tier basis, what mix of
rights and entitlements best suited the preferences of their combined con-
stituencies of residents.

Furthermore, such a system, if it worked, would lead to a more efficient
use of resources. Instead of allowing further abandonment of inner city
housing, the proposed Mt. Laurel adaptation would offer cities the in-
centives and financial resources to rehabilitate city units for use by current
minority and lower-income residents. Requiring suburbs to build newer
units for lower-income residents may, in a number of cases, be more
costly than rehabilitating older inner city structures. Given the ringed na-
ture of suburban development and the filtering process whereby lower-
income residents take over the older homes of wealthier residents who
move further and further out, suburbs would likely find it most profitable
to satisfy their new Mt. Laurel obligations by building bigger, higher-
income units at the outer rings rather than building lower-income housing
nearer to the city borders. Constructing these new, upper-income homes
along the suburbs’ outer ring in turn requires the construction of high-
ways and other infrastructure necessary to service the new outlying homes.
Furthermore, it develops rural land that otherwise might have remained
preserved in a more natural state. This endeavor is quite expensive and is
least likely to improve the living conditions of the lower-income people
the system was devised to assist.

On the other hand, rehabilitating existing inner city units for use by
current residents saves money by eliminating the need for new highways
and new infrastructure and assists the lower-income residents such a plan
is intended to help. Because the adapted Mt. Laurel system would require
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these more affordable, renovated units to be utilized by lower-income and
minority residents, gentrification and displacement would not become a
problem. Furthermore, when the school transfer or compensation re-
quirement is added, the new renovated neighborhoods are given the choice
to use suburban compensation funds to improve their own neighborhood
schools. The combination of renovated homes and improved schools can
contribute to an upward spiral of neighborhood development. As busi-
nesses become attracted by the stable, renovated neighborhoods and
higher-quality education of the local job force, greater job opportunities
and a greater sense of community empowerment should follow. Once city
slums are transformed into stronger, more successful city neighborhoods,
suburban isolationists motivated by racist stereotypes will be faced with
positive examples of successful minority communities. This may help
erode racism and lead to natural and normal integration efforts: White
suburbanites and black city dwellers would move freely back and forth
across the city-suburb boundaries, changing their city-suburb identities
and making their own positive choices about which racial groups to asso-
ciate with, where to purchase property, and where to send their children
to school. A fourth-tier democracy would be achieved.

A similar incentive-based approach has already been experimented with
in Ohio and Wisconsin. These states have special mortgage programs
that provide financial incentives for families whose moves increase hous-
ing and school integration. By offering families special low-interest mort-
gage loans if they are willing to move into neighborhoods that help im-
prove residential and school integration, these programs confer positive
rights on both whites and blacks willing to choose neighborhoods for the
purpose of facilitating integration. Although all of the current programs
rely upon third-tier remedial justifications in order to pass legal muster, it
is possible to conceive of mortgage assistance programs intended to im-
prove racial integration without being connected to desegregation orders
or required findings of past discrimination. If rights to racial equality are
placed on an equal par with rights to property, contract, and association,
low-interest mortgages could be conceived of as a property or contractual
right that entitles beneficiaries to associate with an integrated community.
Recipients of the special mortgages would all make personal decisions to
live in integrated communities, with the understanding that their property
and contractual rights would be defined by, as well as conditioned upon,
the continuing interracial character of the community.

Thus, reciprocal restrictive covenants forbidding property owners from
selling to families whose racial background would negatively affect the
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integrated composition of a neighborhood might be placed on properties
financed by the special mortgages.76 These covenants would then run
with the land in order to ensure the continued vitality of the integrated
character of the community. A certain percentage of minority and
nonminority families, such as a percentage representing the annually cal-
culated racial mix of the greater metropolitan area, could be required at all
times.77 Families would be able to sell their property freely up until the
point where the percentages in the neighborhood would begin to differ
significantly with the current population proportions. At that point, the
restrictions would kick in.

In order to avoid the injustice of placing the burden of maintaining
racial integration on the one family that happens to need to sell at the
point where the racially integrated nature of the community would be
significantly altered, a market system of non-disturbance certificates could
be established. The mortgagee, or some other entity capable of acting as
the initial lender and as the central bank for non-disturbance certificates,
could establish initial prices for the certificates. The initial prices could
represent the value to the mortgagee of not having the racially integrated
nature of the community disturbed. This value could be determined by a
variety of factors depending on the identity of the mortgagee. A govern-
ment entity interested in meeting its constitutional or statutory duties to
promote racial integration in either housing or schools might base the
value on the alternative cost of compliance with such mandates. For ex-
ample, if racial segregation costs a school district a certain amount per
pupil in busing costs or compensatory programs each year,78 the value of
the non-disturbance certificates could be set at that same amount multi-
plied by the average number of school-age children per family in the dis-
trict. On the other hand, if the mortgagee were a private institution, the
value could be determined on the basis of a formula designed to reflect
threats to the lender’s risk-based capital portfolio posed by the possibility
of the community becoming segregated.

Under such a certificate system, each family, in return for the special
mortgage financing, would be contractually bound by the restrictive cov-
enants not to sell to parties who significantly altered the racially inte-
grated character of the neighborhood. If the seller still wished to go for-
ward, this party would be required to purchase a non-disturbance certificate
at market value in order to be relieved of the breach of the restrictive
covenant. Families in the community might purchase certificates from the
mortgagee before they were needed if they became worried that the
mortgagee’s price for the certificates was going to go up in the future.
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Similarly, families could buy and sell non-disturbance certificates amongst
themselves if they believed that the mortgagee’s prices either underval-
ued or overvalued the desirability of continued racial integration. Assum-
ing all members of this community initially made the conscious choice to
purchase low-interest mortgages with an understanding of the integra-
tion restrictions, a market for the non-disturbance certificates would be
established that appropriately reflected the participants’ collective willing-
ness to either forego or maintain racial integration. Because fourth-tier
democracy envisions a society where racial equality is grounded in posi-
tive rights to make positive choices about one’s racial preferences, mar-
ket-based incentive programs help achieve fourth-tier goals. The most
important caveat is that the market must initially place racial integration
as a right on equal standing with traditional rights to property, contract,
and association. Where a system of legal rights transforms rights to prop-
erty, contract, and association into rights to racial equality, as does a
market-based, non-disturbance, mortgage-financing plan, fourth-tier de-
mocracy is fulfilled.

Conclusion

This chapter began with a demonstration of the extensive legacy of offi-
cial discriminatory action in housing, action that has led to today’s racially
segregated urban-suburban landscape. It then examined the ways in which
state-sponsored residential segregation has detrimentally affected efforts
at school desegregation. The frustration of school desegregation reflects
our society’s failure to fulfill the design for democracy promised by Brown
v. Board of Education.

In order for racial equality in housing and education to exist in Ameri-
can society, we must be willing to abandon unworkable conceptions of
negatively defined second-tier rights to property, contract, and free asso-
ciation in favor of more positively defined fourth-tier rights. These fourth-
tier conceptions of rights must understand property, contract, and free
association as dependent upon, rather than antithetical to, rights to racial
equality. The Supreme Court’s unwillingness to recognize obvious ex-
amples of state action promoting the housing discrimination responsible
for school segregation highlights the need for a reconceptualization of
American democracy and the rights it protects. Until rights to racial equality
are made positive counterparts to rights to property, contract, and asso-
ciation, the Court will continue to claim helplessness in addressing so-
called natural patterns of residential segregation. This helplessness will



lead to a generation of minority children educated in inferior, segregated
city schools.

Part 2 of this chapter offered a historical rationale, based on a four-
tiered model of American democracy, to help legitimate a movement for
a reconceptualization of rights. Its purpose was to provide a framework
within which to reformulate our understanding of the rights contributing
to widespread school and housing segregation. Part 3 of this chapter
articulated several ways that legislators and the courts can help solve this
unhappy reality. These solutions are dependent, however, on changed
legal conceptions of protected rights. Fourth-tier democracy must be
embraced before positive change can occur. It is now up to society and
the courts to either accept or reject these proposals. My hope is that we
are ready to accept them. Over forty years after Brown, it is high time
that we move forward to the fulfillment of fourth-tier democracy and true
racial equality.
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Chapter 4


The Persistence of Segregation:
Links Between Residential Segregation

and School Segregation

Nancy A. Denton

Parents, researchers, courts, and others interested in school desegrega-
tion issues for the last four decades have noted almost unanimously that
school segregation and residential segregation are inextricably entwined.
This connection is grounded in the preeminence of the concept of neigh-
borhood schools in the United States. As Reynolds Farley said twenty
years ago, “If parents desire that their children attend neighborhood schools
and if the nation’s Constitution requires racially integrated schools, then
neighborhoods must be integrated.”1 The violent reaction to busing in
many urban areas further demonstrates the important relationship be-
tween neighborhood segregation and school segregation.2

It is appropriate, then, to examine the status of residential segregation
as a prelude to a discussion of school segregation. As long as the tradi-
tional, geographic idea of neighborhood schools continues to hold sway,
neighborhood segregation will naturally determine school segregation.
Trends in residential segregation during the past four decades are very
clear. To put it bluntly, neighborhood segregation, particularly that be-
tween neighborhoods of African Americans and neighborhoods of non-
Hispanic whites, has been high, continues to be high, and can be ex-
pected to remain high in the foreseeable future.3 This is particularly true
in large cities of the Northeast and Midwest with large African American
populations, where, not coincidentally, school segregation also remains
very high.4 While there is evidence of a decline in residential segregation
in many places, the magnitude of these declines is small.5
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One need not delve exhaustively into the research on school desegre-
gation to find acknowledgment of the important effect of residential seg-
regation on school segregation. Yet researchers studying residential seg-
regation have not tended to give school segregation the important role it
deserves. No doubt some of this asymmetry comes from the lack of data
on schools in the population and housing census, the data source re-
searchers use most often in studying residential segregation. But if we
acknowledge that progress in reducing segregation in both neighborhoods
and schools has stalled or slowed,6 then considering the two issues jointly
may shed light on both.

In this chapter, part 1 documents the current status of research into
the levels and trends of residential segregation in the urban areas of the
United States. To the extent that neighborhood schools remain important
to U.S. citizens, discussions of policy to desegregate schools must be
rooted in up-to-date information about residential segregation. I then re-
view various explanations for the levels and trends in residential segrega-
tion. In part 2, I argue that many people frequently explain residential
segregation with intuitively appealing but erroneous rationales that I call
“myths,” and that these myths about residential segregation in turn dis-
tort discussions of school desegregation. In part 3, I describe commonali-
ties between school and residential segregation. At the neighborhood
level, I discuss refinements in the study of neighborhood change needed
to account for the importance of school segregation as a factor in neigh-
borhood racial change. At the metropolitan level, I explore how metro-
politan boundary fragmentation affects efforts to desegregate both schools
and neighborhoods. I conclude in part 4 with a discussion of my own
research on multiethnic neighborhoods. I suggest that such neighbor-
hoods should become a centerpiece of policy initiatives for citizens and
communities concerned about the issues of school and housing segrega-
tion in the mid-1990s.

Persisting Residential Segregation

Research over the last four decades unequivocally shows that in the large
urban areas of the United States, African Americans are highly residen-
tially segregated from non-Hispanic whites.7 In 1990, more than 75 per-
cent of African Americans in northern metropolitan areas and more than
65 percent of those in southern metropolitan areas would have had to
move to different neighborhoods if they were to be distributed evenly
across the neighborhoods as compared to non-Hispanic whites.8 While
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levels of segregation have declined overall, this decline has not been uni-
form; the greatest declines have been in the South and West, in newer
metropolitan areas, and in areas with smaller absolute or proportionate
African American populations.9 At the rates of change seen between 1980
and 1990, it would take another seventy-seven years for segregation in
northern metropolitan areas to reach moderate levels, and about half that
time for areas in the South.10 All of this is not to deny progress but to
emphasize the high level and slow change of African American residen-
tial segregation.

In 1980, the pattern of residential segregation for African Americans
in some metropolitan areas was so extreme that Douglas Massey and I
coined the term “hypersegregation.”11 By hypersegregation we mean that
no matter how one conceptualizes segregation, African Americans score
very high: they are unevenly distributed across neighborhoods; they are
highly isolated within very racially homogenous neighborhoods; their
neighborhoods are clustered to form contiguous ghettos, centralized near
central business districts and away from suburban schools and jobs, and
concentrated in terms of population density and spatial area compared
to white neighborhoods. Together, these five concepts (evenness, isola-
tion, clustering, centralization, and concentration) comprise five distinct
dimensions of segregation. In 1980, African Americans in Baltimore,
Chicago, Cleveland, Detroit, Milwaukee, and Philadelphia were highly
segregated on all five of these dimensions; blacks in Gary, Indiana, Los
Angeles, Newark, and St. Louis were highly segregated on four of the five
dimensions.

This means that we classified a total of ten metropolitan areas as
hypersegregated.12 By 1990, hypersegregation had not greatly decreased.
Only two cities had dropped from our list and African Americans remain
hypersegregated in the remaining metropolitan areas.13

Between 1980 and 1990, the absolute magnitude of change for the
five dimensions of hypersegregation was very small. Over those ten years,
the average changes never even reached 0.05 (or five points on a 0 to
100 scale). Indeed, the average isolation, clustering, and concentration
indices actually increased between 1980 and 1990. If we separate the
average changes into those that are positive and those that are negative,
the average increase is larger than the average decrease for all the dimen-
sions except evenness.14 Thus the kindest interpretation one can put on
this analysis of residential segregation in these hypersegregated metro-
politan areas is one of stability; certainly there is little to indicate any
significant improvement in the residential segregation of African Americans
in these large metropolitan areas of the Northeast and Midwest.
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When we move beyond these large northeastern and Midwestern met-
ropolitan areas, the situation in 1990 showed a continuation of the trends
observed from 1970 to 1980. Analyzing data from 1980 to 1990 for
African Americans, Farley and Frey found a pervasive pattern of modest
declines; the average index of dissimilarity fell from 69 in 1980 to 65 in
1990.15 The number of moderately segregated metropolitan areas more
than doubled (from 29 in 1980 to 68 in 1990), indicating declines in
segregation in many areas that were formerly severely segregated. The
average score for the fifteen least segregated places in 1990 was only 42,
less than half the degree of segregation in the fifteen most segregated
places in that year.16 As was the case in 1980, the large majority of
metropolitan areas with comparatively low black-white segregation scores
were in the South and West.

The historical impetus for school desegregation was clearly linked to
improvement of educational opportunities for African Americans,17 and
both school and residential segregation studies share a focus on compari-
sons between blacks and whites. However, U.S. urban areas are clearly
populated by more than these two groups. Fortunately, the nation’s other
two large minority groups, Hispanics and Asians, have not experienced
the same pattern of extreme residential segregation as have African
Americans.18 Furthermore, while the continued immigration of new mem-
bers of these groups might have been expected to increase their segrega-
tion, trends between 1980 and 1990 showed mainly stability or only
modest increases. In Farley and Frey’s research, the average segregation
score for Hispanics and Asians was twenty points lower than the average
for blacks,19 and clearly in the moderate range as segregation scores are
normally interpreted.20 Furthermore, there is some tendency for black-
white segregation to decline more in metropolitan areas with more
multiethnic populations.21

Looking at the residential patterns of these broadly defined groups,
however, fails to account for real intragroup variation. Research suggests
the presence of a color line within these groups as well.22 Among Hispan-
ics, those who racially identify as black or as Spanish are more segregated
than those who identify as white.23 Cities with a Hispanic population
largely or historically Puerto Rican have higher Hispanic versus non-His-
panic white segregation scores than those dominated by Mexicans or
Cubans.24 Similarly, darker-skinned Asians from the Indian subcontinent
are more residentially segregated than lighter-skinned Chinese and Japa-
nese.25 Thus, while the uniqueness of the segregation of African Ameri-
cans cannot be overemphasized, as we become a more diverse society we
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need to watch for an expanding color line.26 There is little evidence that
the residential situation of Hispanics and Asians will ever be as segre-
gated as that of African Americans, but it is important to follow the resi-
dential and school patterns of all groups.

Thus, the current levels and trends of residential segregation in Ameri-
can cities do not indicate positive trends in school integration, particularly
for African Americans in the large northern metropolitan areas. These
trends have been remarkably consistent over the last few decades and the
results have been consistent across researchers. Unevenness, isolation,
clustering, concentration, and centralization cumulate in their effects on
neighborhoods. While it may be possible to combat one or two factors,
their additive effects exacerbate the difficulty of changing neighborhood
patterns by attracting whites back to the cities and areas of cities they
have left. Thus, while it is intuitively true that school integration should
follow neighborhood integration, the persistence of severe residential seg-
regation, particularly in the large northern metropolitan areas, does not
bode well for school desegregation.27 We must now ask what causes and
maintains these patterns of severe residential separation.

Myths and Other Explanations
for Residential Segregation

Three Myths
Research on the residential segregation of African Americans shows such
a uniform pattern of high levels and slow change that a number of what I
call myths have arisen to explain segregation. Because these myths su-
perficially and intuitively seem to account for the reality that most people,
regardless of race, see around themselves every day, the myths are quite
easy to believe. These myths are most often used to explain the segrega-
tion of African Americans, but occasionally are used for other groups as
well. Like their more individual psychological counterpart, stereotypes,
these myths contain small grains of truth that make them believable, yet
wrong.

Myth One: Segregation Has Always Been with Us
Travel to city after city, talk to many different people and to older people,
and it seems that blacks have always lived in separate neighborhoods. But
historical research into neighborhood patterns reveals this common view
to be false. Despite severe prejudice, discrimination, poverty, and the
existence of separate and unequal schools, African American residential
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patterns at the beginning of this century were nowhere near as segre-
gated as those we see now.28 True, there were areas in cities that were
known for their black residents, but those areas were not all black and
not all blacks in the city lived in them.29 Homogeneously black neighbor-
hoods containing nearly all of the black population in a city are a twenti-
eth-century development in the United States, and this has never been
experienced by any other group in this country.30 The danger of this
myth is that it is very difficult to see the possibility or even the need to
change things that have always been that way.

Myth Two: Residential Segregation in Cities Is Natural
Severe and persisting residential segregation is not a normal part of the
development of cities. The intensification of segregation of African Ameri-
cans in the North occurred at the same time as a great period of growth
in northern cities, but segregation was not a normal or natural part of this
growth. A host of private, public, and governmental actors deliberately
created residential segregation.31 The real estate industry, banks, apprais-
ers, and insurance agents translated private prejudice into public action
ultimately sanctioned by the federal government in Federal Housing Ad-
ministration (FHA) loan policies and the federal highway program.32 As a
result, the post–World War II suburban growth was for whites; blacks
remained in the cities.

The rise of the suburbs corresponded in time with black migration to
the North, but the residential segregation of African Americans increased
faster than one would expect from their population growth alone.33 In
reflecting on the links between school and residential segregation, I am
often struck by the fact that just as we started to implement Brown v.
Board of Education,34 we also started building the highways and subur-
ban developments that would allow whites to escape the city into the
suburbs.

Myth Three: Housing Discrimination Is Illegal,
So It Must Not Be a Problem
It is an easy enough assumption that the 1968 Fair Housing Act,35 which
outlawed discrimination in the sale and rental of housing, effectively ended
discrimination in housing. At a more general level, this myth involves an
appeal to law as a justification for shrugging off problems we see in soci-
ety: It is against the law to discriminate, so segregation must be the result
of other factors. This is a myth because research confirms the persistence
of widespread discrimination in the sale and rental of housing; relative to
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whites, blacks and Hispanics are likely to encounter unfavorable treat-
ment roughly one-half of the time.36 This discrimination is sometimes
subtle (what Gary Orfield has called “discrimination with a smile”), but
the actions and consequences are real: Blacks and Hispanics see fewer
units of housing, are quoted unfavorable terms and conditions, and gen-
erally must search harder to find housing comparable to that of whites
with similar means.

It may seem unbelievable that discrimination remains this high given
official public disapproval, but one must remember that there is a wide
discrepancy between white attitudes on segregation in principle com-
pared to in practice.37 White attitudes toward the idea that blacks should
be able to purchase a house wherever they can afford have become in-
creasingly favorable over the years, but nearly half of the white population
would still vote against laws that would implement and enforce desegrega-
tion in housing.38 This led Doug Massey and myself to conclude that
ultimate responsibility for the persistence of racial segregation rests with
white America. On issues of race and residence, white America contin-
ues to be fundamentally hypocritical and self-deceiving. Whites believe
that people should be able to live wherever they want to regardless of skin
color, but in practice they think that people—at least black people–should
want to live with members of their own race.39

More Sophisticated Explanations for
Residential Segregation
As a result of the salience and seeming facial validity of these three myths
to much of the American population, many individuals, both white and
black, see residential segregation as a natural or inevitable part of the
social structure of United States society. To say that something is part of
the social structure implies that it is beyond the control of the individuals
affected. Paradoxically, however, people often refer to individuals’ charac-
teristics when attempting to explain away segregation. Nowhere is this
clearer than in the less mythical explanations for patterns of residential
segregation to which I now turn. Unlike the three myths discussed above,
these explanations have some empirical validity. But to the extent that
they are offered as sole causes of continuing segregation, ignoring dis-
crimination, they can neither justify nor explain away continuing patterns
of severe black-white residential segregation in contemporary cities.

Income differentials and voluntary segregation are the most frequent,
more sophisticated explanations for residential segregation.40 It is clear
that African Americans, and to an extent, Asians and Hispanics, are
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generally poorer than their non-Hispanic white counterparts.41 If income,
however, were the driving force behind residential segregation, we would
expect residential segregation to decline as income, occupational status,
or educational status improved.42 Research using 1980 data has shown
precisely such a decline for Hispanics and Asians, but almost no decline
for African Americans.43 While comparable analyses using 1990 data
have not yet been completed, the overall segregation trends, combined
with documented income polarization, suggest that not much has
changed.44 The segregation of African Americans is not as responsive to
income or other measures of human capital as is the segregation of other
minority groups. Put another way, African Americans are not as able to
translate their social capital accumulations into spatial location as well as
other groups. Estimates of the amount of segregation attributable to in-
come vary and are the subject of scholarly dispute; however, the most
common estimates suggest that income differentials account for no more
than one-third of the residential segregation of African Americans.45

This leaves the argument that segregation is voluntary, a position in-
creasingly adopted by both blacks and whites, though often for different
reasons. For many whites, the belief that blacks prefer to live with blacks
eliminates whites’ responsibility for the segregated neighborhoods around
them. It also implies that blacks are responsible for their own segregation,
and that whites are giving them what they want by allowing it. Nowhere
is this belief more clear than in the often-made comparison between white
ethnic groups and blacks, implying that if the former were able to work
their way up, so should the latter.46 In reality, however, public opinion
surveys reveal far more white reluctance to live with blacks than black
reluctance to live with whites.47 For some blacks, however, voluntary seg-
regation has become associated with black empowerment, the impor-
tance of black culture, black self-help goals, and the rhetorical point that if
all-white neighborhoods are not bad, why should all-black ones be bad?48

Thus, voluntary segregation is the toughest explanation to discuss, for it
strikes deeply at the political motivations of both groups. However, it is
important that we at least try to understand how the current debate about
separatism could be the result of generations of American apartheid rather
than the cause.49

To explore this point, let me begin by saying that I do not doubt that
some number of blacks choose to live in all-black neighborhoods, a choice
that deserves respect. The need for such a choice is well-documented.
Middle-class blacks experience a considerable number of overt racist inci-
dents,50 in addition to continued discrimination in real estate rental and
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sales and in employment.51 In this context, a segregated neighborhood
can be a retreat from the daily racism in the larger society.

However, one must question whether feeling the need for a retreat,
and wanting to escape racist harassment and harm, constitutes truly vol-
untary action. Voluntary implies a free choice between at least two op-
tions, without compulsion or obligation; it connotes a positive choice.
Thus, the issue is not whether some blacks prefer to live in all- or mainly
black neighborhoods, for as a group, African Americans have varied opin-
ions on this issue.52 Rather, the issue really is whether such a choice can
be called voluntary if it results from a need to escape racism and racists.
It is worth remembering that no other minority group in the United States
has preferred to live such that between 80 percent and 90 percent of
its members would have to move to be evenly distributed in major nor-
thern cities.

The argument for the self-segregation of African Americans is also
sometimes framed positively: Such segregation improves the ability to
share and pass on culture, as well as to develop institutions. While this
idea has some appeal, it ignores the fundamental issue of power. In much
of society (and especially in industries connected to the provision, devel-
opment, marketing, and location of housing), whites continue to have
much more power than blacks.53 This power means that all-white neigh-
borhoods do not generally suffer the decreases in services, property value,
maintenance, school quality, and other amenities that all-black neighbor-
hoods do. It is, of course, possible to defuse this point by arguing that the
problem is not only a matter of neighborhood integration but of equity in
resource allocation.54 This argument has facial validity, but sidesteps the
issue that not all resources are allocated through established systems of
legal power. Private investment follows public investment: A well-main-
tained neighborhood with attentive public services, appreciating prop-
erty values, and good schools attracts industry and other amenities while
discouraging crime and other disseminates.

Thus far, efforts by the government to ensure equitable treatment of
black neighborhoods have encountered limited or, at best, short-term suc-
cess.55 While we certainly need to invest some money in housing in all-
black areas (if only because these areas developed as a result of social
policy), such reinvestment cannot be the main focus of housing policy.
One needs only to remember that at one time all of our public housing
was new and was viewed positively by many tenants: “When we moved
in, it was nice. You didn’t see all this graffiti, we had telephones in front,
we had grass, we had fences.”56 Public housing was of much higher quality,
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with more light, space, and amenities than the tenement housing it re-
placed.57 Buildings identical to those that are being dynamited are still
occupied in many cities.58 But these factors were not enough to overcome
the social consequences of isolation and warehousing of the poorest of
the poor, that is, segregation by race and class.59

Residential segregation, whether imposed or voluntary, is thus an im-
portant component of what John Yinger calls the “discrimination sys-
tem,” which also includes racial and ethnic disparities in the labor market
and public schools and which interacts with racial-ethnic prejudice to rein-
force and amplify the negative effects of each component.60 Similarly,
Melvin Oliver and Thomas Shapiro note that blacks accumulate less ac-
tual wealth compared to whites with comparable incomes, in part be-
cause their houses do not appreciate in value as much as houses owned
by whites.61 Neighborhoods are thus more than just places to live; they
also can be very important in determining a person’s possibilities for
employment and wealth accumulation, as well as one’s friends, personal
safety, and the schools one’s children attend. Neighborhoods are an inte-
gral part of the systems that structure peoples’ lives. Segregation, which
is ultimately grounded in racial and ethnic discrimination, can only exac-
erbate that discrimination. As Yinger notes, “Prejudice against minorities
thrives when minorities and whites tend not to live together and when
minorities achieve less success than whites, on average, in school and
in work. Moreover, prejudice feeds back into the system . . . [and] is a
key cause of discrimination by landlords, real estate agents, lenders, and
others.”62

Comparing all-white to all-black neighborhoods to justify why segrega-
tion might be good thus ignores the social context in which segregated
neighborhoods were created and persist. The comparison would only be
valid in a society with equitable power distribution across the races and
no racism, hardly a description of contemporary United States society.
This is not to say that all-black neighborhoods are intrinsically bad, but
rather to point out that all-black neighborhoods, because of the social
context of the white power structure in which they are embedded, face a
harder time in gaining equitable resource allocation than all-white ones.63

Those who assert that all-black neighborhoods are justifiable can make
logical and even compelling points. However, the separatist position, like
the argument that segregation is due to individual choice, ignores the
practical and historical facts of racism, power, and economic domination.

In the end, all of the myths and other explanations I have discussed fail
to account for historical and contemporary patterns of segregation. The
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high levels of racial segregation in the contemporary United States have
not always been with us; segregation is not the result of some natural
process of urban growth; segregation was not solved by the Fair Housing
Act64 nor by other civil rights laws; and segregation cannot be explained
away by black-white income differences or by a resort to ban indefensible
notions of personal choice. Residential segregation is the direct and con-
tinuing result of racism. This racism is both private and public and has
become institutionalized in government and business as well as in indi-
viduals’ conduct. That this institutionalization is complete is manifest in
the fact that segregation is now being hailed as a better option by some of
its own victims.65 While it is easy to understand blacks who feel a need for
refuge from daily racism, separation means that whites get what they
want, and it condemns blacks to further economic hardship and depriva-
tion. No matter how much African Americans increase their income or
personal power, the social structure of segregation means that they do
not realistically have the same residential opportunities as whites.

If we give them credence, these three myths and the two more sophis-
ticated explanations of segregation (income differentials and voluntary
segregation) have strong implications for our understanding of the rela-
tionship between school and residential segregation, as well as our com-
mitment to remedy them. Most directly, these myths serve to remove
racial segregation from the responsibility or the control of whites.66 If
segregation has always been here and if it is a natural outgrowth of city
development as we know it in the United States, then there is little we can
do about it. School desegregation, if it is to happen, must take place
within the boundaries of residential segregation patterns. By treating the
two issues as separate we make it impossible to solve either, while still
feeling that we are making an effort. It is in this context that advocates for
desegregation have attempted to link housing and schools in the courts.67

Thus it is vitally important to consider the links between school and
neighborhood segregation.

Theoretical Links Between Residential
and School Segregation

Treating residential segregation and school segregation as separate prob-
lems has enabled courts to rule that neighborhood segregation is outside
the realm of what schools can address or be responsible for.68 This is
understandable, given that the NAACP (National Association for the Ad-
vancement of Colored People) and other advocates initially fought school
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segregation in the context of state-sponsored separate facilities. But while
overt state sponsorship of segregation has been struck down, segregation
attributable to neighborhoods and districts has proven much harder to
combat. Neighborhood segregation has become the contemporary way
of keeping schools segregated. By treating school and neighborhood seg-
regation as separate, we ignore the fact that the original bases for neigh-
borhood segregation were state-sponsored and state-approved,69 though
not as overtly as in the case of schools.

Let us begin by thinking about school and residential segregation from
the point of view of an individual neighborhood. At the neighborhood
level, the degree of residential integration is simply a function of the rela-
tive number of members of different racial-ethnic groups residing there.70

Segregation in a neighborhood school, however, is more than a function
of the races/ethnicities of the attending students because it is influenced
by the relative ages of a community’s racial-ethnic groups and the rate of
private school attendance, as well as the racial-ethnic composition of the
neighborhood.

For this reason, empirical studies of the effect of neighborhood segre-
gation on school segregation have frequently used the racial proportions
of the resident student population, rather than the total population, as the
relevant variable for studying school desegregation efforts.71 But if the
aim is to find out how the two types of segregation are linked, then it is
best to include all persons on the neighborhood side of the equation.
Assuming only two racial-ethnic groups, we can formally summarize this
analysis with two equations:

Neighborhood segregation = a function of (number of group 1, number of group 2)

School segregation = a function of (neighborhood segregation, private school
use, school age of group 1, school age of group 2)

By specifying the dynamic in this way, we can begin to explore the pro-
cess through which school and neighborhood segregation work together.
For example, if both populations are the same age and there is no use of
private schools, then school segregation mirrors neighborhood segrega-
tion. Private schools, if affordable by parents, provide an outlet for groups
to live together while not sharing schools. They can function to make the
schools less integrated than the neighborhood if the private schools are
not used equally by all racial-ethnic groups. Note that equal use by racial
groups is less likely the more the private schools cost, given the higher
poverty rates of blacks. Age can function in a similar way: If whites do not
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mind having black neighbors but do not want their children socializing or
attending school with them, then whites can live in integrated neighbor-
hoods before or after child-rearing. An analogous result occurs when
urban schools are of lower quality than suburban schools, thus leading
whites to avoid them and their neighborhoods if they have school-age
children.72

Moving to a more dynamic perspective, we can think about how segre-
gation changes over time. From our neighborhood equation, we see that
segregation (by definition) changes with the relative numbers of different
groups in a neighborhood. The neighborhood segregation literature re-
veals that there are very few integrated neighborhoods, though the num-
ber is increasing.73 By and large, blacks live in heavily black neighbor-
hoods and whites in heavily white ones. If this situation begins to change,
and some blacks move into a previously white neighborhood, what kind
of neighborhood will it be? Given the income differences between blacks
and whites, as well as the persistent discrimination faced by blacks, we
might expect blacks to move into older, established neighborhoods with
lower housing values.74 But these neighborhoods may very well be occu-
pied by older whites who no longer have school-age children. Thus, the
impetus that school integration can receive from neighborhood integra-
tion is constrained by the age of the adults in the neighborhood.

Thinking about school and neighborhood segregation as interrelated
processes at the neighborhood level offers two advantages over thinking
of them separately. First, it suggests new research topics at the neighbor-
hood level. For example, using only census data, researchers could exam-
ine private school attendance and population age structure differences in
the context of black and white mobility into neighborhoods. If one has
both school and neighborhood data for a particular neighborhood, then
one can look at the process of neighborhood change modeled with the
dynamic of school change included. Second, thinking about these two
issues simultaneously raises the serious theoretical issue of whether resi-
dential and school population changes are mutually reinforcing (both
schools and neighborhoods integrate, as would be the case in new hous-
ing marketed without discrimination), or working in opposition to each
other (as might happen if a neighborhood is gentrified by young whites
who do not have children in schools). Clearly, more progress will be made
on both fronts if the former is true, but I suspect that the latter case is
actually more common; that is, the processes of school and neighbor-
hood changes are more often working against each other than in a comple-
mentary fashion.
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In addition to the theoretical commonalities between school and resi-
dential segregation at the neighborhood level, it is also helpful to think of
the broader metropolitan context. The stagnation of progress in both
residential and school segregation in the large metropolitan areas of the
North is complicated by the same structural factor: metropolitan fragmen-
tation.75 Metropolitan fragmentation refers to the fact that in the North,
and in older industrial metropolitan areas, governmental and school dis-
trict boundaries tend to be numerous and closely linked to the center city-
suburban division. This is in direct contrast to the situation in the South
and in newer, smaller urban areas, where metropolitan areas have been
able to repeatedly annex land (allowing the tax bases of the central cities
to keep up with population spread) and where school districts are often
county-wide rather than subdivided within municipalities or counties.

This political fragmentation limits the effectiveness of even favorable
judicial judgments regarding either school or housing to the boundaries
within which the suit took place. It is exactly this political fragmentation
that the plaintiffs in Milliken v. Bradley76 attacked, to no avail.77 Com-
mentators have long noted not only that Milliken made school desegre-
gation more difficult,78 but that the Court’s decision had profound effects
on residential desegregation as well. Once Milliken made school district
boundaries inviolable, suburbs could more easily remain all-white enclaves.79

Political boundaries serve to inhibit the location of low-income housing
and discourage city-suburban mobility even in the few suburban areas
that have actually formed public housing authorities. In northeastern
metropolitan areas, for example, there can be hundreds of public housing
authorities.80 Keeping track of these various boundaries and making sepa-
rate applications to all of them for assisted housing is hard work for even
the most motivated inner city mover who wants to use the portability of
Section 8 certificates.81 Suburban residential stratification has been well
documented in a series of articles by two of my colleagues, John Logan
and Richard Alba.82 Their research shows that even suburban blacks get
less in terms of spatial goods83 than whites with comparable socioeco-
nomic characteristics.84 Governmental fragmentation thus affects ability
of both schools and neighborhoods to desegregate,85 and courts can pro-
vide only limited relief as long as their remedies only apply to specific
suburbs.86

These two phenomena thus reinforce each other: The processes by
which neighborhoods and schools actually change feed into and from the
proliferation of municipal boundaries. This interaction negatively impacts
all African Americans through its segregative effects. But no people are
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as strongly affected as the members of the group known colloquially as
the urban underclass. In our recent book, American Apartheid: Segre-
gation and the Making of the Underclass,87 Douglas Massey and I argue
that segregation is the linchpin of the underclass.88 Discussions of the
underclass too often focus on the behaviors of the residents, many behav-
iors of which society disapproves, such as dropping out of school, chil-
dren having children, lack of labor force attachment, and drug use. While
these issues are too complicated for a chapter of this length, the negative
effects of segregation on poor African Americans are abundantly clear.89

It is equally clear that poor public housing residents do well if they move
to better areas,90 but because African Americans at all income levels are
restricted in their choice of residence, the whole group pays the price of
segregation.91 In addition, Joe Feagin and Melvin Sikes note the costs of
segregation to whites: “This social isolation will become even more of a
serious handicap for whites as the United States moves into the twenty-
first century during which whites will eventually become a minority in the
United States population. Even today, living in all-white enclaves does not
prepare white Americans for dealing with a world that is composed mostly
of people of color.”92

At the simplest level, metropolitan segregation and the percentage of
African Americans in central city school districts are strongly and posi-
tively related. Thus, as metropolitan segregation goes up, the average
percentage of blacks in the center city school district rises. The uneven
distribution of persons in the metropolitan area is thus a crucial determi-
nant of the challenges that center city districts face in desegregating schools.
Modeling this relationship more precisely is beyond the scope of this
chapter, especially given the increasing complexity pointed out by other
researchers.93 There are dramatic regional differences in segregation, in
part because of differences in how well school districts have desegre-
gated, but also because of the different political boundaries that define
those districts. County-wide boundaries in the South are quite selective in
this regard.94 It is also noteworthy that the correlation between black-
white segregation and the proportion of African Americans in center city
school districts is strongest in the Midwest and the South, regions where
there is less ethnic diversity than in the Northeast and West.

In summary then, residential and school segregation are interrelated
both theoretically and empirically in contemporary U.S. society. While a
correlation does not necessarily imply mutual causation, it does suggest
that in our efforts to combat either type of segregation we would be well
advised to pay attention to the effects of the other. While I leave a full



104 The Persistence of Segregation


model of the complexity of these interrelationships to further research,
it is beneficial to explore some policy options, the subject to which I
now turn.

Combating Residential Segregation
and School Segregation Together

The literature on residential and school segregation shares a focus on the
situation of African Americans, a focus which reflects both the Brown
decision and the civil rights movement of the 1960s generally. However,
population data reveal that metropolitan areas in the United States are
increasingly becoming multiethnic,95 and projections reveal that by the
year 2050, the United States as a whole will only barely be a white major-
ity.96 Therefore, efforts to desegregate either schools or neighborhoods
will occur in a more multiethnic framework than was true in the past.
What are the implications of this multiethnicity? In a recent study, Bridget
Anderson and I examined the patterns of neighborhood transition in five
metropolitan areas between 1970 and 1990: Philadelphia, Miami, Chi-
cago, Houston, and Los Angeles.97 We chose these five cities to reflect
different regions and different combinations of racial-ethnic groups, in
order to provide five mini-laboratories for detailed examination of the
process of neighborhood change.98 Neighborhoods occupied by a single
group were relatively uncommon throughout the years studied, with two
dramatic exceptions: white-only neighborhoods were substantial in Phila-
delphia (55 percent in 1970, declining to 34 percent in 1990); and in
Chicago white-only and black-only neighborhoods were 31 percent and
11 percent of the total, respectively, in 1970, but declined to 6 percent
and 19 percent, respectively, by 1990. The most common type of two-
group neighborhoods contained whites and Hispanics only: 63 percent
of Miami’s neighborhoods in 1970 were of this type, as were 42 percent
of Los Angeles’, 33 percent of Houston’s, and 29 percent of Chicago’s.

Over time, however, two-group neighborhoods declined in importance.
Three- and four-group multiethnic neighborhoods became the norm: white-
Hispanic-Asian, white-black-Hispanic, or white-black-Hispanic-Asian. The
presence of Asians in the city appears to determine how often the four-
group type of neighborhood can emerge. Thus, nearly half of Los Ange-
les’ neighborhoods contained all four groups by 1990, whereas in Phila-
delphia (with a much smaller Asian population), only 11 percent did. We
found similar results in the New York metropolitan area over the same
time period.99 Further analysis revealed that these multiethnic neighbor-
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hoods are not confined to center cities only,100 that they were generally
formed by the entry of minorities,101 and that their white population did
not decline precipitously on average.102

While more detailed study of the stability of these new multiethnic
neighborhoods remains to be done, their existence in substantial num-
bers offers a new possibility to proponents of both school and neighbor-
hood integration. Historically, integrated neighborhoods have often turned
back toward resegregation: public policy has enhanced resegregation by
condoning real estate steering and financial discrimination.103 This pro-
cess was further enhanced by municipal fragmentation, thereby facilitat-
ing the availability of all-white enclaves. To the extent that these all-white
enclaves are diminishing in number and to the extent that multiethnic
neighborhoods can be preserved, this new kind of neighborhood change
could support integrated schools as well as the creation of integrated
neighborhoods.

To capitalize on the growth of multiethnic neighborhoods requires that
we begin to tie together social policy designed to desegregate schools and
neighborhoods. First, it is necessary to establish formal institutional ties
between organizations fighting school segregation and those fighting neigh-
borhood segregation, with a specific focus on these neighborhoods. Such
cooperation is easy to suggest, of course, while the organizations in-
volved in combating both types of segregation are frequently underfunded,
understated, and overworked. Organizations that focus on specific neigh-
borhoods, however, could promote creative policies, such as eliminating
busing requirements for schools already serving integrated neighbor-
hoods.104 This would reestablish the importance of neighborhood schools
while simultaneously promoting residential integration.

Focusing on multiethnic neighborhoods in linking school and neigh-
borhood desegregation efforts also provides the opportunity to actively
promote specific examples of successful schools and neighborhoods. Too
often we focus only on conflict or on failures, thus increasing the sense of
despair frequently pervading discussion of these issues.105 While there is
evidence of the positive effects of metropolitan-wide school desegrega-
tion in reducing housing segregation patterns,106 changing demographics
are not accepted by the courts as a cause of school segregation and that
must be attacked. There are many arguments for the continued impor-
tance of integration,107 even while there is concern for the difficulties
inherent in doing so.108 The importance of having experience with mem-
bers of other race and ethnic groups from an early age is vital to the
increasingly multiethnic society that the United States is becoming109 and
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as we increasingly interact closely in a world where most of the people are
not white.

In addition to focusing on multiethnic neighborhoods to revise and
strengthen both school and neighborhood desegregation policies, other
cross-linkages exist as well. First, we could link the building of new schools
or the remodeling of old schools to the building of racially and economi-
cally integrated housing. A new school is a boon to developers trying to
sell houses, and Florida has had success in allowing developers to build,
but only if they meet certain housing requirements.110 Second, we could
link the building of housing to particular schools, for example, by offering
incentives to builders to improve neighborhoods with reasonably good
schools in danger of decline due to demographic changes. There are, of
course, obstacles to such linkages, and state and federal housing and
education departments remain both institutionally separated and shack-
led by obsolete policies and constraining case law. Identifying the linkages
between housing and school segregation, and the possibilities for coop-
eration and reform, however, are necessary steps in breaking down these
institutional and political barriers to change.

Conclusion

We are at a time when racism seems to have become more open111 and
when major leaders are quite discouraged about future progress.112 Yet
the dream lives on that by being together as equals, particularly from a
young age before stereotypes and racial distrust have hardened, we can
learn to appreciate and understand each other.113 Research continues to
show benefits to race relations from interracial contact,114 particularly for
whites,115 and also shows that a better neighborhood environment im-
proves outcomes for blacks.116 While the policy recommendations I sug-
gest are hardly enough, and face both legal and practical difficulties, they
do represent a different approach from the past.

The need for a different approach from the past is well exemplified in a
book by Jennifer Hochschild entitled Facing Up to the American
Dream.117 Hochschild demonstrates, using meticulous analysis of survey
data by race and class and precise arguments, both the continuing power
of and the internal inconsistencies in the American Dream. She argues
that since the American Dream focuses on individuals rather than struc-
tures, the seeds for the discontent currently seen among the estranged
poor are part and parcel of the dream itself.118 Yet the dream remains
salient among many poor of both races.119 Hochschild thus concludes
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that the alternatives to the dream—white denial and black separatism—
would be unfortunate for the fabric of the nation.120

As Joe Feagin and Hernan Vera note at the end of their volume, White
Racism, whites support the cause of equality and justice for blacks only
when it is in their interest to do so. 121 The difficult and necessary task, in
our view, involves bringing whites to a recognition that the destruction of
racism is in their interest. Since people of all races care deeply about both
their neighborhoods and the education of their children, perhaps the strat-
egy of combating both school and neighborhood segregation simulta-
neously in a multiethnic neighborhood context will be in everyone’s inter-
est. The limited success seen in the two spheres of residential segregation
and housing segregation separately makes approaching them together
even more challenging. But as long as these two systems of segregation
mutually reinforce each other, it may prove easier and indeed necessary
to combat them together. And combat them we must.
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Chapter 5


Metropolitan School Desegregation:
Impacts on Metropolitan Society

Gary Orfield

Recently the Supreme Court handed down a number of decisions that
authorized the dismantling of school desegregation plans. In School Board
of Oklahoma City v. Dowell,1 Freeman v. Pitts,2 and Missouri v.
Jenkins,3 the Court permitted a return to segregated neighborhood schools,
at times questioning the feasibility and democratic foundation for deseg-
regation. I will argue that desegregation of schools is both feasible and an
expression of our democratic norms. I will also show that the most exten-
sive forms of desegregation not only may be the most successful in the
long run, but also may lead to a broader form of democracy in school
policy. This examination will be informed by our changing urban metro-
politan demographic as well as forty years of experience with various
desegregation efforts.

Since Brown,4 there have been remarkable changes in the composi-
tion of our population and its distribution within metropolitan areas. Cen-
tral cities, now often referred to as the “inner city,” became the home of
growing racial minorities as whites and, more recently, middle-income
minorities fled to the suburbs. Although these changes profoundly affect
the feasibility of various forms of desegregation and have occurred in all
parts of the country, they have been either ignored or misunderstood by
the courts. Even as the courts began to focus attention on these changes,
they often blamed the changes, described as “white flight,” on desegrega-
tion itself, using this as a basis for ending desegregation orders. The
courts have not considered, however, the possibility that their own limited
remedies may have substantially contributed to the racial sorting that has
occurred in this country over the last forty years.
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School desegregation policy arose out of a decision that the Constitu-
tion required striking down legal barriers to interracial education. Not
until twenty-seven years after Brown, in 1971, however, did the Supreme
Court hand down its first decision explicitly addressing the issues of ur-
ban desegregation.5 Nothing was decided about desegregating the urban
North until Keyes v. School District No. 1 in 1973.6

Then, a year later in Milliken, the Supreme Court found that even
though the Detroit schools had been segregated intentionally by the state,
a remedy could not include the suburbs. The Court based its decision on
the theory that autonomy of the suburbs represented a basic constitu-
tional value effectively limiting the rights of Detroit’s black students.7 Jus-
tice Potter Stewart, the swing vote against including suburbs in desegre-
gation plans, expressed puzzlement about how the suburbs had become
so extremely segregated.8 Housing segregation, he said, came from “un-
known or perhaps unknowable factors.”9 Thurgood Marshall predicted in
his dissent that attempting to desegregate public schools wholly from
within the city of Detroit would be an exercise in futility and would cause
white flight.10 History has proven him right. Detroit was the second most
segregated metropolitan area in the United States in 1992 and 1993.11

Since 1974, the Supreme Court has done nothing positive about the
metropolitan dimension of school segregation, despite the fact that more
than three-fourths of the population and about nine-tenths of minority
students reside in metropolitan areas.12 Virtually all of our big-city school
districts have large majorities of minority students, whether or not those
districts instituted busing.

Various desegregation plans have been adopted since 1971. Today,
therefore, we are in a position to compare the long-term effects of various
desegregation plans ranging from unchanged neighborhood schools to
small voluntary plans, to mandatory transfers inside central cities, to ra-
cial balance mandates across entire metropolitan areas.

Metropolitan-wide desegregation, rather than the fragmented plan or-
dered by the Court in Detroit, has been the most successful and stable. In
the rural South early desegregation efforts that followed the metropoli-
tan-wide plan have been the most successful. These remain the most
integrated school districts today in the United States.13 By contrast, de-
segregation efforts have stalled in the urban North and West where frag-
mented individual district plans were adopted.

Consider the very different scenarios presented by cities affected by
the first Supreme Court decisions on urban desegregation. The very first
urban case, Swann v. Charlotte-Mecklenburg Board of Education,14
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dealt with mandatory desegregation across the city and suburbs of Char-
lotte, which had been combined into one large, county-wide school dis-
trict before the case arose. This metropolitan plan has been operating
successfully for a quarter century. Two years later, the next major case
desegregated a central-city district in Denver.15 Legislators passed the
Poundstone Amendment, a state constitutional amendment cutting off
Denver’s school district from further expansion. This amendment guaran-
teed that further growth in the school-age population would be outside
the reach of the desegregation order.16 Also in 1973, the Supreme Court
upheld a lower court order blocking the desegregation of metropolitan
Richmond, an area then about the same size as metropolitan Charlotte.17

By the early 1990s, Richmond had an overwhelmingly black city sys-
tem with almost no desegregation.18 Denver won a release from court
supervision in 1995 for what had become a heavily minority school dis-
trict.19 Charlotte, however, continued its county-wide desegregation, years
after the federal court’s supervision ended. In the mid-1990s, its county-
wide district was gaining more white students both numerically and pro-
portionally. In 1995, Charlotte voters overwhelmingly defeated candi-
dates supporting partial dismantling of desegregation.20

These outcomes suggest that the more extensive the desegregation
plan, the better—precisely the opposite of the widely shared assumption
that the smallest plans are the least disruptive, most stable, and most
likely to succeed. This analysis further suggests that the current trend
toward resegregation through a return to neighborhood schools is based
on simple-minded and inaccurate assumptions. Those who believe that
returning to neighborhood schools can reverse metropolitan demographic
changes ignore the fact that such changes have been taking place for
decades in cities that already have neighborhood schools.

Initial Propositions on School Desegregation

White Flight
Since the early 1970s, the courts have moved backwards in their under-
standing of metropolitan communities. The first urban desegregation de-
cisions showed a sensitivity toward complex interactions between segre-
gated schools and segregated housing. They also reflected an awareness
that cities continually change and that the expansion of identified minor-
ity areas due to discrimination and fears of ghetto growth largely shapes
that change. Later decisions, however, do not reflect this awareness. The
remedies are static and ignore the relationship between educational and
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housing discrimination. Most recently, while approving resegregation, some
courts have suggested that the resumption of segregated neighborhood
schooling may stabilize enrollment. Those decisions, however, fail to ex-
amine the record of school districts that have already implemented neigh-
borhood schools.

When the Supreme Court first ordered desegregation of schools in
American cities outside the South, it found that school segregation in
those communities was the result of a complex interaction between edu-
cational and housing discrimination. The Court found that practices such
as faculty discrimination, gerrymandering, and selection of segregated
building sites had marked certain schools as black schools, and such mark-
ing in turn affected the willingness of whites to move into or stay in
neighborhoods with such schools. Over time, these trends marked entire
parts of cities as ghettos or barrios and eventually transformed entire
central cities into an almost all non-white public school district. Residen-
tial segregation was so extensive that many schools would remain segre-
gated even if the specific problems identified by the Court were elimi-
nated. The Court concluded that residential segregation itself was not
something that just happened. Rather, segregation was the product of the
long-term effects of school segregation on the structure of the community
and of other governmental actions in housing and urban development. In
the first northern school case, Keyes v. School District No. 1,21 the
Court concluded that segregation of “neighborhood” schools could influ-
ence enrollment in other schools and that racial “earmarking” of schools
“may have a profound reciprocal effect on the racial composition of resi-
dential neighborhoods within a metropolitan area, thereby causing fur-
ther racial concentration within the schools.”22

The assertion that school racial patterns could affect housing was not
limited to the Burger Court; it was also expressed by leading critics of
desegregation plans in the antibusing movement. The antibusing groups,
as well as the experts that school districts hired to fight school desegrega-
tion plans, contended that transferring students to integrated schools af-
fected housing decisions. The advocates of the white flight theory, begin-
ning with James Coleman’s 1975 article,23 argued that mandatory
desegregation plans in city school districts induced whites to move away
from those cities. The Supreme Court itself agreed with this theory in the
1995 decision, Missouri v. Jenkins.24 The white flight theory clearly rested
on the belief that changing the racial composition of schools changed
residential decisions of families.
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White support for school integration has increased greatly in the past
two generations.25 However, the evidence suggests that although most
whites support desegregation up to about the 50 percent minority level,
few wish to have their children in schools with whites as the minority
population.26 Perhaps white families move for fear that racial transition in
schools would isolate white children. White resistance also may be related
to overwhelmingly non-white schools with high levels of poverty and so-
cial problems. Neighborhood schools along racial boundaries tend to ex-
perience rapid racial transition, often exacerbated by a concurrent resi-
dential transition. Many city desegregation plans reassign white students
to heavily minority schools, leaving all-white middle-class schools in nearby
suburbs completely untouched. If the fear of racial transition and racial
and class isolation affects residential choice, then the most wide-ranging
desegregation plans must distribute desegregation across an area broad
enough to create a stable middle-class white majority in virtually all schools.
Under such circumstances, the benefit of flight declines, since there are
no nearby all-white alternatives. The motivation for flight also declines,
since there is little threat that whites will become isolated minorities in
virtually all-black schools. Desegregation plans that cover entire urban-
ized counties have produced the highest levels of desegregation and the
nation’s most stable districts in their percentage of white enrollment.27

White flight is more likely to occur in a fractured intradistrict plan that
isolates schools with a majority of low-income and minority students.

County-Wide Desegregation as a Social Experiment
Metropolitan school integration, one of the most important urban experi-
ments during the last quarter century, has been ignored, despite its proven
feasibility and durability in a number of large U.S. metropolitan areas.
This experiment has affected hundreds of thousands more students than
such widely discussed issues as vouchers, Afrocentric schools, or con-
tracting management of schools to private firms, but it largely has been
ignored in civil rights policy debate since the Supreme Court defended
suburban autonomy in the 1974 Detroit litigation.

Unlike housing desegregat ion policies, such as the Clinton
administration’s Moving to Opportunity program,28 which affects only a
few thousand households, or small-scale programs matching city resi-
dents with suburban jobs, metropolitan school desegregation is a radical
and far-reaching policy affecting all schools within some metropolitan
areas and nine-tenths of all young people growing up in such areas.
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Metropolitan school desegregation plans have operated for twenty-five
years in a number of large and rapidly growing Sunbelt metropolitan ar-
eas. More than a million students attend the school districts listed below
in table 1, all in the seventy-five largest systems in the United States and
most of which have had city-suburban desegregation plans in place for at
least the last twenty years. This experience should be considered a pri-
mary subject for urban policy analysis.

Some of the areas where this experiment is operating are the nation’s
most educationally integrated communities and rapidly growing metro-
politan economies. Metropolitan desegregation tends to produce far more
stable and extensive desegregation in predominantly middle-class schools,
yielding the greatest benefits for minority students and minimizing threats
to white neighborhoods.29 As importantly, it counters the trend toward
multiple school districts within a given metropolitan area deeply sepa-
rated by race, class, and politics. The children of the most powerful and
least powerful sectors of the community must depend on the same large
institution, and all races and classes have a vital interest in its success.
This, in turn, can affect the decisions families make about housing, neigh-
borhoods, and business. People have very little incentive to make residen-
tial choices on the basis of a school’s racial concentration, since none of
the schools are segregated or threaten to become segregated soon and
none are isolated and all-white. All schools then would be supported by
the same tax base. Local employers cannot pick and choose among school
districts; the local school system must work. Business does not have the
incentive to flee to another nearby school district without leaving the

Table 1  Large School Districts with Metro Desegregation, 1990

District Number of Students

Broward County (Ft. Lauderdale) 161,000
Clark County (Las Vegas) 122,000
Nashville-Davidson County 68,500
Jacksonville (Duval County) 111,000
Tampa 123,900
St. Petersburg 94,400
Jefferson County (Louisville) 91,500
Indianapolisa 48,100
Charlotte-Mecklenburg Wilmington (4 districts) 77,100
Orlando (Orange County) 103,000
Palm Beach County 106,000

a The Indianapolis plan also includes many independent suburban districts
which are mandated to receive and educate minority students from the city.
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metropolitan community entirely. Economic development throughout the
metropolitan area requires the school district to function effectively and to
be seen as a community asset.

Policy makers often ignore school issues in urban housing research.
The Carter administration attempted to address school issues with the
creation of a joint school and housing desegregation litigation section in
the Justice Department’s Civil Rights Division30 and by initiating research
and policy proposals within HUD.31 The Reagan administration quickly
abandoned these initiatives, which have never been resumed. Given that
cities continue to decline, however, and that funds for direct federal urban
interventions are likely to be small and diminishing for the foreseeable
future, an educational policy with the potential to positively affect urban
conditions deserves careful scrutiny by both the courts and the elected
branches of government.

Philosophic Rationales for Area-Wide
Metropolitan Districts
In one of the greatest classics of American political thought, the Federal-
ist Papers, James Madison wrote that the best way to cure the evil of
narrow factions pursuing narrow interests undermining the interest of the
broader community is to expand the scope of the community.32 By bring-
ing a wider diversity of interests into a larger government, he said, there
would be less likelihood of the tyranny of a narrow majority and greater
likelihood of a full debate leading to the pursuit of broader community-
wide interests. Madison reasoned that “the smaller the society” deciding
a policy, the more likely that a local majority, not balanced by other forces
and considerations, will “concert and execute their plans of oppression.”33

In arguing for the creation of the federal government, he said that a bigger
polity would make more probable both genuine freedom and effective-
ness.34 Even though the United States was then an overwhelmingly rural
society with limited need for a federal government, Madison argued that
the costs of extreme localism were great.35

When the Founding Fathers thought about the problems of governing
the country, they tried to reason from the history of other societies. When
we think about the problems of providing public education within metro-
politan communities, we have something much better: examples of both
fragmented and unified metropolitan approaches to desegregation. Among
multiple-district metropolitan areas, there are almost no examples of com-
munities with significant minority populations able to provide substantially
desegregated schools and obtain access to middle-class schools for most
minority children. In many such areas, the central-city school system is
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the target of intense public discussion, almost all of it negative. Since the
early 1980s, most states have enacted education reforms that impose
some form of state-wide testing and require publication of comparative
results.36 When these results are published, they show the very low achieve-
ment levels of central-city schools relative to suburban schools. They of-
ten show that some of the worst achieving schools in the state are in big
cities that are spending more than the state average on students. These
data tend to produce ongoing attacks on urban school systems and their
leaders, who are often the most visible minority educators in the region.

Typically the blame is placed on the central-city bureaucracy, and the
response is to tighten state requirements and to encourage alternatives to
the existing system, such as transfers, charter schools, private contracting
for control of public schools, vouchers to use private schools, radical de-
centralization to the school level, taking over the public school system in
the central city, and so forth. In central cities, where even minority middle-
class children no longer use the schools, local elected officials often join
the attack on the city school system. New York’s Rudolph Giuliani, Richard
M. Daley of Chicago, and Mayor Raymond Flynn of Boston were among
those following this strategy recently.37 Some minority mayors also have
adopted this tactic.38

If unequal performance is actually rooted in the social and educational
isolation of city students and not in the administration of the city schools,
such attacks are likely to be extremely counterproductive, weakening and
demoralizing the city school staffs without producing gains for children.
Such attacks also accelerate middle-class departure from schools and com-
munities and continuously weaken the political base for attracting addi-
tional assistance from the outside. Since schools and the quality of the
local labor force are vital factors in determining the location of businesses,
negative beliefs can intensify the economic decline of central cities; this,
in turn, produces more middle-class departures and deepens the prob-
lems of local families, feeding the vicious cycles.

As the city population becomes increasingly dominated by aging, low-
income families with no children in the schools, the possibility of local tax
increases declines even as leverage for assistance from other levels of
government deteriorates. The result is a continuously deteriorating cen-
tral-city system providing the only option for the children who need edu-
cation most urgently. The fact that this system will be overwhelmingly
non-white only reinforces racial stereotypes. Often minority administra-
tors end up with the job of imposing cuts and being blamed for low
achievement.
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School Segregation Differences Related
to Size of Districts
The Supreme Court’s 1974 decision in the Detroit case, Milliken v. Bra-
dley,39 which limited desegregation orders to single districts except in
extraordinary conditions,40 meant that whether or not minority students
could be desegregated depended to a substantial degree on how their
state happened to organize its school districts. In New England, where
tiny towns dated back to colonial days and where a city like Boston had
been cut off from expansion long before the automobile age, a given
school district included only a small fraction of the students in the urban
community. Boston, for example, had only one-eleventh of the students
in the Boston metropolitan area, but served the greatest concentration of
black students. Thus under Milliken, the vast majority of Boston’s middle
class was beyond the reach of the city’s desegregation plan. Florida, on
the other hand—a state with a much higher proportion of black students—
was totally organized in county-wide systems, most of which included
both the central city and its suburbs in a single district. In Orlando, Jack-
sonville, and Tampa, whites and blacks were in the same big district and
could be desegregated by a single court order.

One rough measure of the impact of school district organization is the
relationship between the size of the average school district in a state and
the level of segregation of that state’s students. As table 2 shows, among
the states with the largest average size of school districts, often meaning
school district organizations at the county level, no state reports much
more than one-third of its black students in intensely segregated schools.
Among the states with the smallest districts, on the other hand, those
with large black populations tend to be dramatically segregated. All of the
states with the highest levels of segregation for black students had rela-
tively small school districts and fragmented district patterns.

None of the states with the largest school districts is located in the
North. The fact that county government was historically much more im-
portant in the southern and border states and in parts of the West meant
that these regions often met the federal desegregation challenge with
county-wide school districts containing enough of the local housing mar-
ket and large enough white populations to make long-term and com-
prehensive desegregation much more viable. Unfortunately, the states
where a large majority of Hispanics were enrolled—California, Texas, New
York, Illinois—had small, fractured districts and the most segregated schools.

The level of segregation for African American and Hispanic students
attending schools in large central cities is several times higher than that



130 Metropolitan School Desegregation


found in smaller communities. Segregation is lowest in the places once
considered most resistant to racial change: small towns and rural areas.
As table 3 shows, this heightened isolation is not merely racial; it is also
reflected in isolation by poverty and by inferior schooling along many
dimensions. Although racial attitudes were most negative in the rural and
small-town South, those areas achieved much higher levels of desegrega-
tion because their districts were likely to include both whites and blacks in
the area.

Table 2  Average Size of School Districts and Level of Segregation, States with Largest
and Smallest Districts, 1991–1992


Black Students in Intensely
Largest Districts Median Enrollment Segregated Schools (%)
Alabama 3,905 36.8
Delaware 3,479 0.0
Florida 12,028 24.9
Louisiana 6,526 34.4
Maryland 13,165 36.7
Nevada 3,184 0.0
North Carolina 4,838 6.2
South Carolina 3,592 17.7
Tennessee 3,235 37.3
Virginia 3,571 6.4

Black Students in Intensely
Smallest Districts Median Enrollment Segregated Schools (%)
Arkansas 687 8.2
California 1,396 33.7
Colorado 521 0.1
Connecticut 1,827 36.2
Illinois 795 59.3
Indiana 1,906 25.9
Massachusetts 1,821 12.5
Michigan 1,674 58.5
Missouri 556 26.2
Nebraska 37 0.0
New Jersey 971 54.6
New York 1,431 57.5
Ohio 1,768 12.9
Oklahoma 355 14.4
Texas 801 30.2
Wisconsin 924 16.6

Source: National Center for Education Statistics, Directory of Public Elementary and Secondary
Education Agencies, 1991–92, Table 6.
Note: States with less than 5 percent African American students have been omitted.



Gary Orfield 131


In 1986, the twenty-five largest central-city systems contained 30 per-
cent Hispanic students, 27 percent blacks, and 3 percent whites. This
extremely unequal distribution of students shows the inefficacy of the
Supreme Court’s efforts to desegregate within these districts. Comparing
the largest city and county-wide districts in the early 1990s, table 4 shows
that the latter start out with almost twice the percentage of white stu-
dents. They have vastly better possibilities of both enrolling minority stu-
dents in majority white, middle-class schools and maintaining desegrega-
tion long enough to make a significant impact.

Table 3  Segregation Patterns by Type of Community School Segregation of Blacks and
Hispanics, 1991–1992

School Large Metros Small Metros Towns Rural
Race (%) City Suburbs City Suburbs 25,000+ Small Areas

90–100% Minority
Blacks 63.9 21.5 27.4 14.6 12.2 9.3 17.3
Hispanics 56.2 22.4 32.8 13.7 4.2 20.0 19.3

50–100% Minority
Blacks 92.4 57.9 62.9 43.0 45.5 44.9 45.8
Hispanics 93.8 63.9 70.4 51.4 44.0 60.5 46.5

Majority White
Blacks 7.6 42.1 37.1 57.0 54.5 55.1 54.2
Hispanics 6.2 31.1 29.6 48.6 56.0 39.5 53.5

Source: Gary Orfield, The Growth of Segregation in American Schools: Changing Patterns of
Separation and Poverty since 1968. Alexandria, Va.: National School Boards Association, 1993,
20–21.
Note: Large metros have a central city with a population over 400,000. Likewise, small metros
have a central city with a population under 400,000.

Table 4  Racial Composition of Central City and County-Wide School
Districts in Metropolitan Areas over 1,000,000 Population, 1991–1992


White Black Hispanic
 (%)  (%)  (%)


Central city 28.9 35.6 28.6
County-wide 51.1 26.2 20.7

Source: Computations were gathered from the U.S. Department of Education,
Common Core of Education Statistics (Washington, D.C., 1992).
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Another sign that the scale of a district matters can be found in data on
the stability of the racial proportions in school systems, a fundamental
issue in the white flight literature. A study of racial change over a nine-
teen-year period found that among the nation’s sixty largest school dis-
tricts, a majority of the ten districts with the least decline in percentage of
white students (9 percent or less) had county-wide desegregation plans in
place.41 Three of the four others had the advantage of being county-wide
systems, though they lacked overall desegregation plans, and two had
very few minority students. In contrast, most of the ten with the largest
declines in percentage of white students were in central-city systems with
no mandatory student reassignments.42 A number of the county-wide
school districts had less of an increase in percentage of minority students
than the entire country experienced from changing birth rates and immi-
gration patterns—forces obviously independent of desegregation plans.

The Value of District Consolidation

Recent Creation of County-Wide Districts
Without Court Orders
The economic cost of central-city school systems that are in serious de-
cline has recently led several communities in the South to merge their city
and suburban school districts into single county-wide systems. Following
the great success of metropolitan Charlotte and Raleigh, two of the South’s
most economically buoyant areas that merged their school districts a gen-

Table 5  Most Stable Large School Systems, 1967–1986
Decline in Percent of White Students

School System White Students (%)

Broward County, FL 9
Palm Beach County, FL 9
Greeneville, SC 7
Albuquerque, NM 6
Jordan, UT 5
Mobile, AL 4
Pinellas County, FL 4
Cobb County, GA 4
Ann Arundel County, MD 3
Polk County, FL 2

Note: Washington, D.C., was omitted from this because its white
percentage in 1967 was only 8 percent.
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eration ago, decisions have been taken to merge school systems in Chat-
tanooga and Knoxville, Tennessee,43 as well as Durham and Greensboro,
North Carolina.44 The North Carolina state government put considerable
pressure on localities to consolidate into county-wide districts. This was
not done for desegregation purposes but, instead, because the state be-
lieved broader districts were more efficient and effective.45

North Carolina’s and Tennessee’s efforts can be seen as part of a
larger trend toward school district consolidation in the twentieth century.
The United States went from 108,579 districts in 1942 to 67,355 in
1952 and 34,678 in 1962.46 The numbers continued to decline rapidly
to 15,781 in 1972, but then virtually stalled.47 In 1992, there were still
14,600 districts.48 Consolidation was pushed hard by state governments
during much of the twentieth century in the belief that larger, more com-
prehensive school systems would provide stronger educational programs.
The movement faltered, however, when it moved from rural and small
town consolidation to metropolitan areas. The initiatives in these two
southern states, however, are a welcome sign that the trend toward con-
solidation continues.

Desegregation Possibilities and Support
in Merged Districts
Support for desegregation on a county-wide level was strongly reaffirmed
in 1995 elections in both Raleigh and Charlotte. In both counties sup-
porters of integration won school board elections, and in Raleigh the
local chamber of commerce endorsed continuing the desegregation plan.
In Charlotte, desegregation supporters won all of the district seats and
two-thirds of the at-large seats.49 Superintendent John Murphy, who had
worked with the business community to cut back desegregation, resigned
following the election and did not find another superintendency.50 These
positive outcomes came at the same time that many areas with plans
limited to central cities were moving to dismantle desegregation. One of
the reasons Raleigh and Charlotte voters endorsed continuing desegrega-
tion was that both districts were experiencing reverse white flight. In strik-
ing contrast to the national enrollment picture and the trends in almost all
large urban districts, both the number and percent of white students were
increasing as shown in table 6.51

Metropolitan school districts also bring about concrete differences in
educational possibilities. The norm in multidistrict metropolitan areas is
intense isolation of students by both race and income. There is a concen-
tration of more affluent children in the schools with the highest completion
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and achievement levels, the richest curriculum, and the best connections
to college. Normally, minority children, particularly low-income minority
children, have little or no access to the schools and teachers that most
successfully prepare students for college. In single-district metropolitan
areas, by contrast, desegregation ends or greatly reduces high-poverty
minority schools and opens the best schools to non-white students. Afflu-
ent white children grow up in interracial schools with real exposure to
working-class and poor people rather than in the isolation of white, up-
per-class suburbia. This is a major change in the most important public
institution provided by American society. It clearly and dramatically changes
the possibilities for many minority students, and it denies higher-income
whites their normal status of almost total isolation in homogeneous schools
with few if any non-white or low-income students.

The possibilities of desegregation, of course, are not always realized.
Whether or not the full benefits are obtained depends on fair treatment
within the receiving school, the preparation and attitudes of the teachers,
grouping and tracking policies, and other factors.52 Nonetheless, moving
from a failing school to a far more successful school greatly increases
possible benefits.

The Interaction of Education and Housing

Impacts on Residential Integration
The first study to link metropolitan school desegregation to housing was
conducted in 1980 by Diana Pearce.53 Her research for the National Insti-

Table 6  Wake County Public Schools (Metropolitan Raleigh)


Total Minority Minority
Year Enrollment Enrollment (%)

1976 55,649 16,025 28.8
1987 59,687 17,885 30.0
1988 60,985 17,366 28.5
1989 62,462 17,725 28.4
1990 64,243 17,588 27.4
1991 66,915 18,108 27.1
1992 70,052 18,495 26.4
1993 73,192 18,865 25.8

1976 to 1993: Minority enrollment change +17.7%

White enrollment change +37.1%
Total enrollment change +31.5%

Source: Wake County Public School System data.
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tute of Education showed that in areas without metropolitan desegrega-
tion plans, housing advertisements were replete with racial signals.54

Schools mentioned in advertisements were white schools, often in areas
where people might not know the racial composition of the region with-
out a school reference.55 Minority schools were never mentioned.56 Such
racial signals were absent, however, in the metropolitan areas with area-
wide desegregation.57 Realtors tended to promote areas more equally,
and deemphasized the importance of schools and, implicitly, of race. Other
factors such as length and convenience of work commutes became more
important.58 Segregated schools made it possible to identify the racial
composition of a neighborhood, and for realtors to perpetuate beliefs
about the desirability of a neighborhood based on race.59

A subsequent paper by Pearce and Robert Crain suggested that city-
wide desegregation plans increased residential desegregation from 1970
to 1980 in the cities studied.60 A study now underway shows that residen-
tial segregation declined much more sharply from 1970 to 1990 in dis-
tricts with county-wide desegregation plans than in similar metropolitan
areas without such plans. Preliminary data suggest that metropolitan de-
segregation is related to twice as large an average decline in the residen-
tial segregation index during this two-decade period.

There are several other possible intersections between metropolitan
school desegregation and housing. What, for example, is the effect on an
African American family’s housing knowledge and choices when their
children go to suburban schools and the family becomes involved in the
life of a suburban school community? When children go to school across
race and class lines, does it affect their housing preferences as adults?

On both these issues there are some intriguing findings. In Milwaukee,
where the state government funded voluntary transfers of city minority
students to cooperating suburban school districts and now supports an
expanded program under a consent decree, research shows that many of
the minority families involved developed a strong interest in the possibil-
ity of moving to the suburbs.61 Black and white adults who had attended
integrated schools were more likely to live in integrated neighborhoods.62

A fifteen-year longitudinal study comparing similar groups of minority
students in Hartford who did or did not transfer to the suburbs under a
voluntary desegregation program showed that those attending suburban
schools were considerably more likely to live in integrated communities as
adults.63 It may be that educational experience strongly affects housing
preferences by affecting levels of comfort with, and toleration for, interra-
cial neighborhood contact. Preliminary data from the twenty-year study
noted above support this conclusion.
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Opponents of school and housing desegregation policies often argue
that segregation cannot be defeated because the steady spread of ghettos
is built into the incompatible housing preferences of whites and blacks.
Because the average American household moves every six years, neigh-
borhoods must continuously replace their populations. If, according to a
theory articulated by Thomas Shelling64 and examined empirically by
Reynolds Farley and others,65 blacks move into an area in greater concen-
trations than most whites prefer, the housing market will shift and the
area will become more and more black, even though both races are will-
ing to accept some level of integration. The basic claim is that by the time
a neighborhood becomes comfortable for blacks, it is no longer accept-
able to whites, rendering interracial neighborhoods highly unstable.66 The
policy implication that may be drawn from this is that since neighbor-
hoods are inherently unstable, school desegregation is not feasible with-
out constant changes in plans. The theory has also been used to attack
housing desegregation efforts as exercises in futility. In many recent school
desegregation cases, including the 1992 Supreme Court decision Free-
man v. Pitts,67 this argument was very important in supporting the propo-
sition that housing preference structures produce a natural process of
spreading segregation that the school systems cannot change, and there-
fore school districts should simply be allowed to return to segregated neigh-
borhood schools. Surveys have been conducted by expert witnesses for
school district defendants in a number of localities to try to create evi-
dence to convince courts of these propositions.

Preferences grow out of experience and they change. Research is needed
on ways in which experiences in interracial schools, particularly in the
kind of integrated schools made possible by a city-suburban desegrega-
tion plan, change preferences in ways that make it easier to achieve wide-
spread desegregation of housing.68 Without metropolitan school desegre-
gation plans, the concentration of minority housing on the boundaries of
existing minority areas means that the only whites who will experience
significant contact with non-whites in their neighborhoods or neighbor-
hood schools are less affluent families living near ghettos. Usually that
contact is brief and negative because it occurs during a racial transition
often overlaid with severe social tensions and resentments. Much of the
natural school integration occurring in cities without desegregation plans
takes place in a situation of rapid white displacement. Usually the school
resegregates much faster than the neighborhood because newcomers are
younger, have more school-age children, and rely more heavily on public
schools than the whites they replace.
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In thinking about housing-school relationships, it is critically important
to realize that the thousands of segregated minority schools in New York,
Los Angeles, Chicago, Detroit, and many other cities were all interracial
at some point but became resegregated, mostly through neighborhood
transition. However, this entails not the limitation of desegregation, but
the flaw of a fractured approach such as neighborhood schools. It is school
integration at the neighborhood level that is unstable.

Under the typical city-only desegregation plan formulated after the
Supreme Court blocked the path to city-suburban integration in Milliken
v. Bradley,69 suburban whites are largely isolated from any desegrega-
tion, except in suburbs where a sizable minority community forms. Whites
choosing to live in the city, on the other hand, could well face an integra-
tion plan that places all white children in schools with large non-white
majorities and high numbers of educationally disadvantaged low-income
children. A white child in Cleveland, for example, might face assignment
to a school that was integrated at the 80 percent African American level
with 60 percent poor children, while three miles into the suburbs a simi-
lar child would go to a 99 percent white school with very few, if any, low-
income children. Such differences are not unusual, and they reinforce the
long-established suburbanization trend. They also spur out-migration of
minority middle-class families.

A return to neighborhood schools in such a setting, often advocated by
those fighting to preserve a white, middle-class population for the city,
likely would not work. Central cities with neighborhood schools still house
disproportionate numbers of minority and low-income children. Minority
residential areas and schools continue to expand on their peripheries,
producing racial and class change neighborhood by neighborhood and
rarely producing a school that can compete with suburban schools.

One need only study the demographics of many central cities without
busing plans, such as Chicago, Los Angeles, and Atlanta, to see the way
in which neighborhood schools have failed to hold white families. After
Atlanta’s black leaders worked out a compromise in 1973 to drop a de-
segregation case in return for black control of the school administration,
city leaders hoped it would stop white flight.70 Atlanta schools, however,
have had one of the nation’s most dramatic declines in white enrollment,
followed by a massive departure of the black middle-class to a sector of
suburbia.71

Metropolitan desegregation plans alter conditions and incentives for
families in key respects. The right of affluent families to attend homoge-
neous, high-status schools is built into beliefs about housing markets in
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many urban communities, where land-use and housing policies make resi-
dence by less affluent families impossible and where traditions of private
discrimination exclude blacks. The right to attend such schools is com-
monly understood and marketed as part of buying an expensive house in
an exclusive community—almost a property right. Although Americans
strongly support the goal of equal educational opportunity for all, they
also support—without recognizing the contradiction—the reality of far better
educational opportunity for those who both have the money to buy it and
do not face housing market discrimination. Metropolitan school desegre-
gation partially detaches the best school opportunities from housing wealth
and significantly lowers the intense class stratification of schools within
metropolitan areas.

Given that desegregation plans change the experience of children and
families, it is reasonable to think these changes would impact the residen-
tial choices families make. Area-wide desegregation would make city neigh-
borhoods more viable and suburban communities somewhat less allur-
ing, since white families moving within the area would be assured of
integrated, rather than segregated, schools.

Subsidized Housing and Segregated Schools
Just as there have been few serious looks at the impact of school desegre-
gation on housing integration, there has been little systematic study of the
impact of subsidized housing on school integration. Housing policies have
clearly contributed to the national problem of segregated schools. The
only HUD-funded studies of this problem were conducted a decade and a
half ago, and they showed dramatic relationships between subsidized
housing and segregated schools in metropolitan St. Louis, Columbus,
Phoenix, Denver, and Dallas.72 In some communities, different placement
and tenanting of subsidized housing could have eliminated much of the
need for busing to produce integrated schools. Other HUD studies of the
location and tenancy of subsidized housing suggest the likelihood of simi-
lar problems in many metropolitan regions.73 A study of one of the most
rapidly growing urban counties of the 1980s, Florida’s Palm Beach County,
showed a serious subsidized housing contribution to segregation there.74

Many of the census tracts with the highest levels of concentrated pov-
erty and with the schools having the highest dropout rates are in commu-
nities where large numbers of the students live in federally subsidized
housing.75 The first city in the United States to return to neighborhood
elementary schools with federal court approval, Norfolk, Virginia, instantly
created schools where the students were nearly all African American and
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poor; some of these schools were dominated by students in subsidized
housing.76

The Need for Better Housing Survey Research
One reason why there has not been more research on the school-housing
relationship has been that surveys on housing choice often have not shown
schools to be a serious consideration. There have been many surveys of
why people choose homes and neighborhoods, but they tend to show
that schools are a relatively unimportant feature compared to price, loca-
tion, physical attributes, and other factors.77 Questions asked in many
housing choice surveys may be deeply misleading because they do not
tap the ways in which home-seekers define communities before even
beginning the process of searching in a community and choosing a par-
ticular unit. In the surveys, a very important prior question is omitted:
“Why don’t you consider looking for housing in the central city and cer-
tain parts of the inner suburbs or satellite cities?” If one were to visit real
estate offices or sample relocation services in major metropolitan areas, it
would become apparent that whites of higher economic and social status
are almost never shown or asked to see homes in areas with heavily non-
white schools.78 This fact is so deeply built into the housing search pro-
cess for many home-seekers, and there are so many other unattractive
beliefs about urban neighborhoods (concerning violence and other prob-
lems), that the possibility is not considered. As political scientists have
noted, sometimes the most important decisions to understand are
nondecisions; the most important questions are those whose answers are
so deeply predetermined that the question is not even posed.79

If white, suburban parents around Detroit or Newark or other older
central cities were asked whether or not they would consider buying in an
area where their children would have to attend city schools, the responses
would doubtless contradict the impression of low concern about school-
ing that one might receive from the housing search literature. Since most
of these studies were conceived with housing as a central focus and with-
out considering schools, the responses tell much less than may be appar-
ent. Polls show a sharp rise in white resistance to school integration,
given the possibility of their children attending a majority non-white school
(even among families perfectly willing to accept substantial integration).
Such resistance should be one of the issues explored in future research.

In many cities, middle-class whites with children, and a growing num-
ber of middle-class minority families, will not even look in the city for
housing. Desirable neighborhoods that have never decayed, or historically
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interesting communities that have gentrified, typically are occupied by
young families, singles, gays/lesbians, empty-nesters, or affluent users of
private schools.80 Often families move from such neighborhoods when
their children reach school age unless there is a local school or magnet
school that is integrated and predominantly middle class in student
background.81

If these relationships are true, there should be substantial and measur-
able differences in urban residential patterns of families with and without
school-age children. Those patterns should show the varying effects of
different types of schools provided within those communities under vari-
ous forms of desegregation plans or neighborhood school arrangements.
This is clearly a case where better surveys, probing more deeply into the
stages of housing choice, are needed. Likewise, more serious analysis of
actual behavior, based on migration trends for families with school-age
children, is also necessary. The degree to which such differences are ap-
parent will, of course, depend also upon the overall migration trends into
metropolitan areas, the nature of the housing stock that exists in the city,
and other factors. Everything else being equal, however, research should
reveal an impact on the decisions of young families, given that a good
metropolitan desegregation plan diminishes the incentive to flee from the
central cities and move to newer suburbs.

Urban Policy and School Data
Urban decision-makers who shape the nature of the local private housing
markets with transportation, infrastructure, zoning, and land-use policies
typically do not use school data and have no relationship with school
officials in their planning processes. In thinking about social issues, urban
policy tends to rely overwhelmingly on census data and to make little or
no use of public school data. As a result, urban policy decisions typically
are made with little or no understanding of their impact on schools, on
the quality and nature of schooling offered where the development takes
place, or on the potential of using different school policies to help shape
development or redevelopment. HUD, for example, in seeking to avoid
segregation in public housing, has relied on out-of-date census data on
minority population concentrations. This data often leads to approving
new housing or locating families in areas that appeared to be diverse in
1990 but currently have virtually all-minority, all-poor schools with very
low levels of educational achievement. Needless to say, either investing in
such communities or using housing policy in ways that resegregate inte-
grated schools is likely to be highly counterproductive for the children
living in those communities.
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Most debate about urban policy and the underclass concludes that only
a small percentage of minority residents live in situations of concentrated
poverty, although the percentage is growing.82 A vastly higher proportion
of minority youths but extremely few whites, however, attend schools
with high concentrations of impoverished students.83 In other words, the
negative conditions strongly associated with concentrated poverty are much
more severe in our educational institutions than they are in our residen-
tial communities. Schools comprised of greater than 90 percent black
and Hispanic students are more than fourteen times as likely as white
schools to have a majority of children living in poverty.84 Focusing on
contacts among young people rather than on the overall population may
be much more important in analyzing the impact of poverty on youth. If
HUD and local governments wish to stabilize neighborhoods and improve
educational mobility, these issues need to be considered.

Since black and Hispanic children show much more extreme isolation
by both race and income, it is certainly critical to understand the impact
on these populations of metropolitan school desegregation plans that
disrupt the bleak patterns predominant in central city districts. Nearly a
third of black and almost half of Hispanic children in the nation’s largest
urban school districts attend schools with more than 50 percent poor
students. Large numbers are in almost totally impoverished schools. All
the urban data suggest these trends will intensify.85 Since the percentage
of poor children in a school is an extremely strong predictor of inequality
in educational outcomes,86 these data deserve the attention of research-
ers on urban poverty. Data that show metropolitan school districts with
less poverty are particularly important.

There has been only one federal case where the relationship to hous-
ing and school was fully developed. Late in the Carter administration
there was a short-lived effort to relate school and housing desegregation
issues. A Ford Foundation report demonstrated the total absence of such
coordination. HUD, for example, often approved subsidized housing that
directly undermined a school desegregation plan.87 During the Carter years,
the Justice Department’s Civil Rights Division combined its school and
housing sections and began to develop comprehensive litigation strate-
gies to ask for coordinated remedies in the Yonkers case.88 Yonkers led
to a sweeping victory in Yonkers, New York; it remains the only case, fully
developed by the Justice Department, that reflects the housing-school
relationship. The Justice Department was actively considering other ma-
jor cases in areas such as Phoenix.89 However, with the advent of the
Reagan administration, school and housing sections were reseparated
within the Justice Department, and no more suits of this type were
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considered. This was unfortunate; combining these issues enables a sys-
temic strategy for considering how various types of governmental agen-
cies interact to foster metropolitan-wide segregation. Separating the is-
sues is more consistent with a passing-the-blame strategy, where each
institution puts the onus of responsibility on private attitudes and the
actions of other institutions, thereby limiting its own accountability.

Near the end of the Carter administration, one of the last regulations
HUD published required that housing decisions be made in ways that
supported school integration.90 Such consideration would have brought
about significant changes in housing decisions, but the regulation was
rescinded in the first days of the Reagan administration.91 In its final year
under President Carter, HUD commissioned exploratory research on
school-housing interactions and sponsored conferences bringing together
school and housing officials in Dallas and Denver.92 The Denver session
stimulated a number of local initiatives and experiments, including a suc-
cessful effort to develop the last major vacant land in the city as an inten-
tionally integrated community with a naturally integrated neighborhood
school.93 Since that time there has been no serious analysis of these is-
sues and no substantial effort to coordinate policy.

The White Flight Controversy
The only research on school desegregation funded during the Reagan
and Bush administrations concerned white flight. Nothing was done to
study positive effects of metropolitan plans. The only federally funded
studies included a study funded by the U.S. Commission on Civil Rights
and another funded by the Department of Education, both undertaken by
investigators who had testified for school districts against mandatory
desegregation orders.94 These studies essentially agreed with James
Coleman’s 1975 paper that had ignited controversy by positing a rela-
tionship between school desegregation and white flight.95 Claiming that
implementing busing plans accelerated the loss of white students from
school districts, Coleman’s study received intense national attention be-
cause of his stature as the director of the study of desegregation man-
dated by Congress in 1964.96 The study lent academic substance to a
very unpopular policy: busing.97 It seemed as if a prominent academic
with credibility in the field was saying that urban desegregation was a
futile effort.

Coleman’s linking of urban desegregation and declining white enroll-
ments launched numerous studies and countless courtroom battles. Re-
searchers compiled data relating desegregation to enrollment changes,
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and specialists in analyzing such data emerged and appeared in courts
across the country purporting to show the futility of school desegregation
orders.98 During the Reagan and Bush administrations, federal civil rights
officials adopted the white flight theory and sponsored research by lead-
ing witnesses against desegregation plans intended to provide proof for
this theory.99 Some key federal court decisions on desegregation relied
directly on evidence from studies commissioned by school districts to
document white flight. The first federal court order permitting the dis-
mantling of an existing desegregation plan came in Norfolk, Virginia, and
relied on white flight testimony by David Armor,100 even though the de-
cline in white enrollment had ended several years before the elementary
desegregation plan was partially rescinded. As it happened, the percent-
age decline in white enrollment resumed a few years later, after a partial
return to neighborhood schools.101

While many issues in this debate are still unsettled, there are some
agreements. Mandatory desegregation plans limited to central cities with
large minority enrollments speed up the decline in white enrollment, at
least in the beginning.102 Virtually all central cities, however, have experi-
enced a continuing decline in the percentage of white students for many
years, and declines have been sharp in many cities, whether or not they
had a desegregation plan.103 In cities that have dismantled all or part of
their plan, the white enrollment decline continues. In other words, the
basic forces that are producing white enrollment decline go far beyond
the school desegregation plan, although the plan can accelerate this de-
cline. On the other hand, an analysis of the largest school systems in the
United States shows that half of those with the greatest stability of enroll-
ments by race between the 1960s and the mid-1980s had mandatory
metropolitan desegregation plans. The large 1987 study for the U.S. Civil
Rights Commission by Finis Welch and Audrey Light concluded that man-
datory metropolitan plans produced very large increases in desegregation
with “much less enrollment loss” than more limited plans.104

Possible Uses of Housing Policy to Reduce
Metropolitan School and Housing Segregation
While this chapter endorses metropolitan school desegregation plans as
the most effective way to overcome problems plaguing city-district deseg-
regation, such plans need not and ought not exclude housing initiatives.
Some districts have responded to the pressures of court-ordered school
desegregation through housing policy. With pro-integration housing poli-
cies, more integrated schools are produced. Eventually, such an approach
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may permit the return of neighborhood schools in some sectors.105 After
the desegregation of the metropolitan Louisville area in 1975, with the
merger of the city and its suburban county, the Kentucky Human Rela-
tions Commission initiated a policy of using Section 8 programs to re-
duce school segregation.106 This policy was implemented primarily with
the following measures: (1) counseling and escort service were provided
to Section 8 certificate holders searching for housing; (2) families making
pro-integration moves were exempted from busing; and (3) a return to
neighborhood schools was instituted for those neighborhoods that be-
came integrated. The school district was able to move a number of schools
from its mandatory assignment plan. Denver undertook a scattered-site
housing plan, working with realtors on integrating neighborhoods and
negotiating a deal to build a new school for a major development only on
the condition that the housing be strongly marketed as integrated. The
Palm Beach County School Board attempted to respond to charges that
it had built schools in a way that intensified segregation by the following
requirement: Developers wanting new schools in outlying areas had to
sign agreements about the development of residentially integrated
communities.107

The situation to date has been one of policy experimentation in re-
sponse to local conditions without national support, research, or assis-
tance. There should be a serious effort to determine what works under
what conditions to create and sustain lasting integration of schools and
housing. From an educational perspective, a basic reason for housing
integration follows from the substantial evidence that school integration
works more efficiently and creates greater benefits when students live in
integrated neighborhoods. A study of children in Omaha by Cornelius
Jackson found, according to Meyer Weinberg, that “[c]hildren in the resi-
dentially desegregated schools . . . related more positively to their
schools.”108 Parents in these areas also had more positive attitudes to-
ward the schools. The author attributed it to “their having been class-
mates longer and having shared memberships in churches and social or-
ganizations.”109 Robert Green’s study of the metropolitan Wilmington plan
reached a similar conclusion.110 James Rosenbaum’s research on the edu-
cational experience of the students in the Gautreaux plan also suggests
large benefits from school desegregation growing out of housing policy
changes.111 Certainly, these issues deserve very careful attention since
they both respond to a fundamental criticism of desegregation orders
(“the real problem is housing”) and point toward a way to eventually end
much of the coercion involved in school desegregation without recreating
systems of separate and unequal schools.
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Recent Approaches to Metropolitan
School Desegregation
There have been several mergers of city and suburban school systems in
the last two decades, two under federal court order: Louisville and
Wilmington.112 In Indianapolis, a large-scale metropolitan desegregation
plan was ordered involving only one-way busing from the city rather than
a merger of the city and suburban school districts.113 Federal courts or-
dered the merger of segregated suburban districts in the suburbs of St.
Louis and Pittsburgh,114 and a state court rejected an effort to split a
district in New Jersey in a way that would increase segregation. Instead, a
study of regional approaches was ordered in the latter case.115

There also have been two plans providing relatively large-scale trans-
fers from city to suburban schools under federal court settlement agree-
ments in metropolitan St. Louis116 and in Milwaukee.117 In St. Louis, more
than one-fourth of the city’s African American students attend suburban
schools.118 Boston also sends several thousand of its students on volun-
tary transfers under the METCO program, which has been operating for
almost thirty years.119 Finally, plaintiffs succeeded in a major metropoli-
tan case filed in Hartford, Connecticut, in 1996 where the Connecticut
Supreme Court found that the extreme racial and ethnic isolation of pub-
lic school students in Hartford was a violation of Connecticut’s state con-
stitution;120 and metropolitan desegregation policy goals recently were
adopted in Minnesota.121

The destiny of these metropolitan areas and their school districts should
be compared to those that took no action and allowed themselves to be
transformed by demographic change. Metropolitan Richmond, Virginia,
provides a good example of the latter. Civil rights lawyers sued for a
merger and desegregation of Richmond and its two adjacent suburban
counties, Henrico and Chesterfield, in the early 1970s, but the initiative
was blocked by a four-four tie vote in the Supreme Court.122

The basic reality of multidistrict metropolitan areas is one of segre-
gated patterns of student assignment, creating separate and unequal worlds
of educational opportunity. The privileged sectors in those areas deny
responsibility for, or common interest with, the school systems that serve
the most disadvantaged students. Blame for the fate of such systems is
shifted to urban institutions and communities. When the poor sectors
face disastrous change, the changes are seen not as objects of general
concern, but as sorry examples of the inability to be fiscally responsible.

The entire central-city system has been written off as unsuitable for
middle-class white children and irrelevant to the white community in a
good many metropolitan areas; in some, the minority middle class has



146 Metropolitan School Desegregation


also reached the same conclusion. The condemnation is so universal that
ranking political party leaders who received the majority of the city’s
minority votes could send their children to private schools without facing
any serious negative criticism. As New York, Cleveland, Washington, Los
Angeles, and other large city districts face drastic cutbacks in local bud-
gets, there is no initiative for a tax increase or an increase in state or
federal grants to prevent a major cutback in school budgets. In fact, sub-
urban pluralities in state legislatures often move to change the distribution
of funds in their direction. At the same time, they lobby for higher inner
city school standards, such as more difficult tests and other barriers to
graduation and college access, policies based on the assumption that city
schools are not overwhelmed but willfully negligent. Metropolitan school
districts, in stark contrast, are viewed very differently; even when they
include depressed inner city communities, metropolitan school districts
are more apt to be perceived as powerful and influential centers of state
economic policy and as magnets for, rather than obstacles to, business
investment.

Conclusion

Since comparative systematic research to date has been so limited, this
chapter can only spell out a theoretical argument and focus on a few
comparisons that can be drawn from existing data sources concerning
the linkages between housing and education. The data presented suggest
powerful and important relationships, but this chapter is far from a defini-
tive analysis of the issues. It does suggest that HUD’s Moving to Oppor-
tunity policy, emphasizing expansion of the housing choices for low-in-
come subsidized families and therefore school choices as well, could be
an important, positive component of a broader policy. Such a policy also
might include support for voluntary city-suburban school transfer and
desegregation programs and assistance to regions desiring to learn from
metropolitan areas with consolidated systems.

This chapter explores the possible operation of metropolitan school
desegregation as a powerful element in reshaping the conception of a
community of interests in educating all the children of a region and as a
tool for changing beliefs about the probable future of various regions and
communities within the metropolitan area. In such plans, all neighbor-
hoods can have quality, largely middle-class schools, and central-city housing
may be more desirable and pass much less rapidly from the white market
to the minority submarket. Integrated neighborhoods may be less vulner-
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able when they have the support of an integrated, rather than rapidly
changing, school and when there is no incentive for whites to flee to
another school district.

There are strong reasons to think that metropolitan school districts
with strong desegregation plans can develop powerful and effective local
schools well linked to major institutions, thus offsetting some of the racial
and economic polarization existing in metropolitan America. A single
district, instead of many systems that are separated by race and class and
are turned against one another, can achieve some of the key benefits that
James Madison pointed to in his argument for creation of the federal
government. Many more interest groups of the larger society are repre-
sented and there is much less risk of tyranny from one locally dominant
faction. Such a solution also aids democracy in other critical respects—a
metropolitan district is far more visible and thus more susceptible to demo-
cratic control in an era in which the public relies on the mass media for its
political information. Since the price of exit from the school district is
greatly increased by its broad scope, there is much greater incentive for
people to invest in improving the system rather than simply leaving for a
better one. Learning how and under what conditions these area-wide
districts work and exploring possibilities for mutually supportive educa-
tional, housing, and urban policies could lead to important contributions
to the development of a workable metropolitan system for a highly urban-
ized and rapidly changing multiracial nation.
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Chapter 6


The Current State of School
Desegregation Law:

Why Isn’t Anybody Laughing?

Drew S. Days III

Then does segregation offend against equality? Equality, like all general con-
cepts, has marginal areas where philosophic difficulties are encountered. But if a
whole race of people finds itself confined within a system set up and continued
for the very purpose of keeping it in an inferior station, and if the question is then
solemnly propounded whether such a race is being treated “equally,” I think we
ought to exercise one of the sovereign prerogatives of philosophers—that of laugh-
ter. The only question remaining (after we get our laughter under control) is whether
the segregation system answers to this description. Here I must confess to a
tendency to start laughing all over again.

—Charles L. Black Jr.

Few could have anticipated at the time of the Brown v. Board of Educa-
tion1 decision that school desegregation would still be a national practice
over forty years later. Yet the reality of segregated schools continues largely
unabated. We continue to ponder questions that go to the very heart of
the desegregation process: Does desegregation have any educational jus-
tification? Is busing an acceptable desegregation technique under any
circumstances? Are the social and economic costs associated with deseg-
regation so great as to justify abandoning the enterprise altogether?

This state of affairs prompts one to ask whether the current debate
would have been different had school desegregation remained largely a
southern phenomenon devoted to eradicating the state-imposed systems
of racial separation in public education pervasive throughout that region.
Opposition to desegregation did not gain national support until the process
began moving north. It was only then that Congress became interested in
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the subject, in some instances enacting legislation designed to curtail both
judicial and administrative responses to public school segregation. Presi-
dents Nixon and Ford saw fit to place desegregation on their agendas,
particularly the issue of busing. Civil rights coalitions that had fought so
successfully in the courts and Congress to promote desegregation in the
South began to unravel as their members increasingly found themselves
on opposing sides over desegregation at home in the North and West.

I believe that there were many northerners who had genuine difficulty
understanding how school boards in their communities, where racial seg-
regation had never been required by law, could be found in violation of
Brown. They saw segregated schools in the North and West as largely the
unavoidable consequence of segregated residential patterns. School boards
could not be faulted, they felt, for adhering, on respectable educational
grounds, to neighborhood student assignment plans—even where doing
so produced a segregated school system that reflected residential
segregation.

Subsequent litigation should have shattered the myth that school boards
outside of the South have consistently applied racially neutral criteria in
administering their districts. Many people nevertheless continue to cling
to the view that intensely segregated school attendance patterns cannot
be laid entirely at the feet of school officials and that comprehensive de-
segregation plans requiring busing and the abandonment of neighbor-
hood schools are unwarranted and unfair. These misgivings have, in turn,
made northerners and westerners far more sympathetic to claims that
current segregation in the Deep South is similarly the result of demo-
graphics and segregative forces beyond the control of school boards. Per-
haps there is something—they say to themselves—to southerners’ conten-
tion that they have been unfairly punished by the courts for assigning
children to neighborhood schools, despite the fact that state-imposed seg-
regation ended years ago. They find themselves echoing many of the
concerns previously heard only in the southern and border states. What
about these court-ordered remedies? Even granting that a school board
acted unconstitutionally, does that conduct justify a system-wide busing
plan? How can we be certain that the cure will not be worse than the
disease, leaving the schools even more segregated after the court order?
Hence, we see the conversion of what initially was seen as a regional issue
into a matter of national importance. All those involved in the debate
over school desegregation understand that its outcome will profoundly
affect the future of the entire country.

The division between the North and South makes less sense when one
looks at the anatomy of a northern school desegregation case. Although
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many are now willing to concede that northern school boards engaged in
segregative activity, few truly understand the variety and pervasive nature
of such practices. Northern school boards have made racial assignments
not only of students, but also of faculty and staff. They have gerryman-
dered attendance zones, sited and closed old schools, changed grade struc-
tures, and controlled school building capacities, all to further segregation.
To satisfy the court-heightened requirement of showing that a school
district was responsible for segregated schools outside of the South, attor-
neys challenging northern schools have expended exceptional efforts to
describe such events in detail.

Even for those who already know the basic story of segregation in the
North, the story revealed by a closer examination of the evidence gives
the familiar a power and poignancy that court opinions are unlikely ever
to communicate. One watches federal judges, initially skeptical of plain-
tiffs’ claims, slowly but firmly understand that constitutional wrongs have
been made. Take, for example, the case in which one lawyer, represent-
ing a group of intervening white neighborhood associations opposed to
desegregation in Detroit, was so struck by the force of the plaintiffs’ case
that he persuaded his clients to switch sides, in effect, and to press for full
desegregation.

But the story about segregation in the North is not just about school
boards. It is also very much about residential segregation and about gov-
ernment culpability in creating it. Consider the story of Hills v. Gautreaux,2

the Chicago public housing discrimination case. Gautreaux illustrates
initial judicial hostility to the plaintiffs’ claim and the eventual full recogni-
tion by the courts that the law had been violated. The charge, upheld by
both lower courts and, ultimately, the Supreme Court, was that the in-
tense segregation of public housing was not purely the result of voluntary
choice and economic imperatives. Quite the contrary, plaintiffs alleged
that the Chicago Housing Authority (CHA) actively engaged in segrega-
tive conduct over a number of years and that the Department of Housing
and Urban Development (HUD) took no steps to prevent or correct such
conduct. Gautreaux provides a compelling rebuttal to those who claim
that residential segregation is the result of purely chance events and,
consequently, is not a proper subject for constitutional adjudication.

This chapter argues that segregated schools result from several actions
of constitutional significance: (1) school boards take intentional action,
such as racial assignment of students, faculty, and staff, and other tech-
niques already mentioned, to maintain a significant degree of racial sepa-
ration in neighborhood schools; (2) the school boards’ actions help create
segregated neighborhoods, as families move toward the schools that their
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children attend; and (3) governmental institutions (local, state, and fed-
eral), other than school boards, promote further segregated residential
areas through a wide variety of discriminatory practices.

School Board Culpability for Segregation

The Supreme Court has concluded that these first two sources of segre-
gated schools violate the Constitution and that such violation justifies
ordering school boards to undertake remedial desegregation programs.
Given the fact that, at the time of Brown, positive law in southern and
border states required or condoned segregated schools, the Supreme Court
had little difficulty over the following fifteen years attributing the existence
of virtually one-race schools to unconstitutional, local school board ac-
tion. School boards were charged with an affirmative responsibility to
eradicate these dual systems “root and branch.”3

The debate over school board responsibility for segregated schools
arose in the North in districts that either had never been subject to laws
promoting segregation or had repealed them almost seventy-five years
before Brown was decided. As a matter of history, it is noteworthy that
school board responsibility was not clearly raised as an issue in many
desegregation cases filed during the early 1960s in northern communi-
ties, including one early northern desegregation case in Cincinnati.4 Rather,
the plaintiffs’ central claim in such cases was that racial segregation (often
referred to as “racial imbalance”) violated Brown irrespective of school
board culpability for the condition. What they argued, in essence, was
that this form of segregation, while not so pernicious as that addressed
directly by Brown, was, nevertheless, sufficiently harmful to the self-es-
teem, education, and life chances of black children to justify imposing
upon school boards an affirmative duty to take corrective action. Lower
federal courts generally dismissed these arguments. In fact, they flatly
excluded evidence in school cases related to the impact of residential
segregation upon segregated schools on the grounds that the condition
was created by parties not before the court and not subject to school
board control.

During this period, the Supreme Court avoided confronting these is-
sues by denying review. In the early 1970s, however, it considered the
Denver, Colorado, case of Keyes v. School District No. 1.5 In this case,
the lower courts held that even though Colorado and Denver had never
required or condoned segregated schools by law, the Denver school board
nevertheless had engaged in intentionally segregative acts that violated
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the Fourteenth Amendment rights of black and Hispanic children. Where,
as in Denver, the school board had been engaged in a “systematic pro-
gram of segregation affecting a substantial portion of the students, schools,
teachers and facilities,” the board could be held to be administering a dual
system in violation of Brown. After the Denver decision, it was no longer
legally accurate or helpful to distinguish between southern and northern
school segregation. Judges in northern desegregation cases would, there-
after, have to focus explicitly upon the extent to which school board ac-
tion intentionally produced racial separation, free of any presumption to
the contrary.

Ironically, the Supreme Court’s first recognition of the second source
of segregated schools, namely, segregated residential areas that had de-
veloped partly as a result of segregative actions by school boards, oc-
curred in a southern rather than a northern case. Prior to Keyes, the
Court considered, in Swann v. Charlotte-Mecklenburg Board of Edu-
cation,6 claims by the Charlotte-Mecklenburg, North Carolina, school dis-
trict that, although state law had required segregated schools at the time
of Brown, the board had for some years operated its schools on a nondis-
criminatory basis. To the extent that its system was still largely segre-
gated, the board claimed that the situation was not of its making. Instead,
the board contended, forces over which it had no control had created
residential segregation that necessarily resulted in segregated neighbor-
hood schools. The Supreme Court’s response, affirming lower court find-
ings, was, first, that the Charlotte board had never discharged its affirma-
tive duty imposed by Brown to dismantle its prior state-imposed dual
system and instead had engaged, post-Brown, in a series of intentionally
segregative acts. Second, its answer to the board’s denial of responsibility
for residential segregation, reflected in segregated neighborhood schools,
was that there was a reciprocal segregative effect for which the board
must be held partially responsible. According to the Court, not only are
schools placed where people move, but people move to where schools are
placed. Consequently, the board’s practices of opening and abandoning
schools and of changing grade structures and attendance boundaries of
schools to maintain segregation played a part in people’s decisions as to
where they would live.

The Swann decision was a crucial development in school desegrega-
tion law, for it broke a logjam in the lower federal courts with respect to
the nature and scope of the remedial duty delaying meaningful relief in
southern communities for years. Moreover, it provided building blocks for
the assault in Keyes upon northern school segregation. Although the
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Supreme Court’s rejection of the Charlotte board’s claim was not sur-
prising in view of the district history of state-imposed racial separation,
one would have thought that the Denver board, acting in a state and city
with no such history, would have had more success asserting similar claims.
Nonetheless, the Supreme Court found Swann controlling.

In retrospect, the Court’s failure in Swann to address candidly the
relationship between school and residential segregation may be signifi-
cantly responsible, however unintended at the time, for the lack of realism
that characterizes today’s debate over both liability and remedy in school
cases. The truth, which the Court refused to acknowledge except in pass-
ing, was that forces beyond the school board’s control had produced
segregative effects in the case of Charlotte. Schools that had been white
in 1954 were black in 1971, as white families moved out of adjacent
neighborhoods and black families moved in. Economics had allowed many
whites, but few blacks, to move into areas on the fringes of the city or in
its suburbs, away from black neighborhoods. The Court’s failure was not
that it held the board responsible, in part, for the residential segregation
that its neighborhood schools served. It was clearly correct to do so.
Rather, the Court failed by refusing to assess the nature and impact of
other forces upon residential segregation and segregated schools.

The Court’s omission of this connection, obscured by a unanimous
opinion in Swann, was subjected to stinging criticism in the Denver case
from two justices usually at opposite ends of the spectrum on racial dis-
crimination questions.7 Both Justice Powell and Justice Douglas pointed
out that school boards alone could not be held responsible for the contin-
ued existence of segregated schools, either in the North or the South.
Rather, they argued that a variety of other forces contributed to the cre-
ation and maintenance of segregated neighborhood schools. As to the
nature of such other forces, however, Powell and Douglas differed mark-
edly, the former arguing that private choice and economic conditions
caused residential segregation, the latter seeing the source of the problem
as a web of segregative governmental actions working in tandem with
demographic factors. Not surprisingly, in view of their quite different vi-
sions of the sources of residential segregation, Justice Powell concluded
that a school board could discharge its constitutional duty in a highly
segregated residential community merely by adhering to a strict neighbor-
hood school assignment policy. Justice Douglas, in contrast, took the
position that one state agency, the school board, should be held respon-
sible for remedying the condition of school segregation caused by other
governmental institutions. For Justice Douglas, state responsibility could
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not be so fragmented as to leave the victims of governmentally fostered
segregated schools with no remedy whatsoever. Justice Douglas’s opin-
ion in Keyes is as close as the Supreme Court has ever come to recogniz-
ing residential segregation as the source of segregated schools.

Governmental Institutions and Segregation

Instead of grappling directly with the complexity of residential segrega-
tion as it bears on segregated schools, the Court has placed an impressive
array of procedural hurdles in the path of school boards seeking to avoid
liability for continued racial segregation. The first of these hurdles is the
affirmative responsibility of school boards in systems that formerly had
been segregated by state statute to eradicate “root and branch” the exist-
ence of white schools and black schools. This duty played an important
role in the Court’s resolution of Charlotte-Mecklenburg. It was originally
articulated, however, three years before Swann in a masterpiece of test
case litigation: Green v. County School Board.8

For ten years after Brown, school boards fought any, even token, inte-
gration tooth and nail. Civil rights lawyers ultimately defeated a series of
these efforts to maintain the status quo ante. In the mid-1960s, however,
in hopes of delaying desegregation further, many school boards began
instituting so-called “freedom of choice” plans. Under these plans, black
and white children formerly assigned to segregated schools by law could
choose to attend schools in which their race was not in the majority.
Given the inertia produced by generations of segregation and threats
directed against those considering transfers, it is not surprising that few
students sought reassignment. However, some lower federal courts viewed
such plans as eminently fair and non-coercive. Others found them consis-
tent with what they understood as the responsibility imposed upon school
boards by Brown: to desegregate, not to integrate.9 In other words, courts
believed that the school boards’ duty was only to end racial assignment of
students, not to correct for continued segregation flowing from earlier
state-imposed racial assignment practices.

In order to present an effective challenge to freedom of choice plans,
plaintiffs’ lawyers needed a case that starkly presented the continued ex-
istence of segregation and the unlikelihood of its being remedied without
affirmative school board action. Green,10 the New Kent County school
case, provided such an opportunity. New Kent had one white school and
one black school at the time of Brown, a situation that had improved little
in the subsequent decade, despite a board-initiated freedom of choice
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plan permitting students to transfer to the school from which they previ-
ously had been excluded by law. During the three years this program was
in effect, not a single white child chose to attend the school historically
designated for blacks, and only a small percentage of blacks enrolled in
the traditionally all-white facility. From a demographic standpoint, not
much had changed in rural New Kent County during the intervening years.
In addition, there was no significant residential segregation, either at the
time of Brown or ten years later.

In view of this factual pattern, it was clear to the Court that the cre-
ation and continued existence of the segregated schools was the result of
board action, unaffected by other forces, governmental or otherwise. The
Court also recognized that the remedy for this continued segregation lay
within the power of the board.

Swann, however, presented a far more complex picture of school board
liability for continuing segregation than did Green. In Swann, there was
evidence of residential segregation both before and after Brown, caused
by forces of which segregative school board action was only one. More-
over, the presence of these other forces raised questions not evident in
Green about the board’s ability to devise an effective desegregation rem-
edy. Despite these significant differences, the Court applied the Green
precedent to the facts of Swann. The Court’s only concession to the
reality of intervening segregative causes was to permit the school board,
in devising a comprehensive remedy, to demonstrate that remaining one-
race schools were not solely the vestiges of the former dual system, but
the result of other forces as well.

The second procedural hurdle for school boards was formulated in
Keyes, the Denver case. Lower courts found intentional segregative school
board action with respect to only some schools within the district. Yet
throughout the system, a high degree of segregation of blacks and His-
panics from whites existed. How could a system-wide remedy be justified
under these circumstances? The Court had two answers. First, it held
that where intentional segregative action was found to have been present
in a significant part of the system, unconstitutional intent would be pre-
sumed at work throughout the system as a whole.11 Second, where segre-
gative effects of intentional board action could be found in a significant
part of the system, similar effects would be presumed as to the entire
system.12 The board was free, however, to rebut either of these presump-
tions through the introduction of competent evidence.13 Stated differ-
ently, faced with uncertainty as to the impact of forces other than actions
of the school board upon racial separation, the Court placed upon the
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board, rather than upon the plaintiffs, the burden of sorting out the na-
ture, scope and effect of such forces.

The third procedural hurdle was set up by the Supreme Court in the
Columbus and Dayton decisions.14 In the late 1880s, Ohio repealed laws
requiring racial segregation in public schools. Until the early part of this
century, the Ohio school districts of Columbus and Dayton assigned chil-
dren, for the most part, on a non-racial basis. Thereafter, however, both
districts began a systematic practice of racial assignment of faculty, staff,
and students, which, in the case of faculty and staff, continued almost to
the time desegregation suits were filed in the early 1970s. In addition,
both districts employed many classic segregative techniques.

The Court accepted a doctrine that, even more clearly than the Keyes
presumptions, placed the burden on school boards either to prove the
effects of intervening segregative forces or submit to the imposition of
system-wide remedies. Specifically, the Court applied the full force of the
affirmative duty to desegregate articulated in Green, a southern case, to
systems that had not been required by law to segregate children for ninety
years. According to the Court, the records in Columbus and Dayton
reflected that both school districts at the time of Brown were operating
dual school systems, albeit by board action rather than pursuant to posi-
tive law. Consequently, from that date on, both boards had an affirmative
constitutional duty to eradicate their dual system “root and branch.”

The lower level of proof required to justify system-wide remedies be-
came the feature of this new doctrine most favorable to plaintiffs’ lawyers
in northern school cases. Under Keyes, plaintiffs had the initial burden of
establishing that the school board acted with segregative intent. The Co-
lumbus and Dayton decisions, however, required plaintiffs to prove only
that a dual system existed in 1954 and that the school board actions had
had segregative effect. Board conduct that in another context might be
viewed as neutral, such as strict assignment of students to neighborhood
schools, would fail under that test. Such acts would simply be further
proof of the board’s failure to discharge its affirmative responsibility to
desegregate.

The Court’s adoption of these three procedural hurdles undoubtedly
was driven in part by a desire to avoid the difficult problems of multiple
causality in school segregation cases. In fairness, however, the Court also
relied upon important public policy considerations, as well as upon well-
established legal doctrine outside the desegregation area. In Swann, the
board’s own delay in complying with Brown had allowed intervening seg-
regative forces to work their effects. If the Court had entertained the
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board’s claims seriously, it would have provided further excuses for Char-
lotte and other districts in the southern and border states to delay, ren-
dering the implementation of any meaningful remedy even more difficult.

In contrast, the Court’s setting of 1954 as the bright line for the impo-
sition of an affirmative desegregative responsibility upon school districts
outside of, as well as in, the South was nothing less than a tour de force.
School boards in the South, to which Brown was specifically addressed,
did not learn from the Supreme Court until at least 1968 that such an
affirmative responsibility existed. Moreover, it was not until 1971 that
southern systems were given clear guidance from the Court as to how
that affirmative responsibility was to be discharged. Finally, the Court did
not seem to regard Ohio’s pre-1887 history of state-imposed segregation
as a dispositive factor in its decision to link Columbus and Dayton with
Green and Charlotte-Mecklenburg.

However much one seeks to explain these decisions, from Green to
Columbus and Dayton, in precedential terms, below the surface they
appear to reflect the frustration of the Court in the face of several reali-
ties. First, the justices could not ignore the fact that twenty to twenty-five
years after Brown, many school districts had not even begun meaningful
desegregation efforts. Further passage of time would make the develop-
ment of meaningful desegregation remedies exceedingly difficult, if not
impossible. Second, it was no longer possible to pretend that the contin-
ued existence of unconstitutionally segregated schools was only a south-
ern, rather than a national, problem. The Court would have to devise
doctrines that responded accordingly.

Plaintiffs also faced procedural hurdles during this period, however, as
the cases in Detroit and Wilmington reveal.15 In Detroit, the plaintiffs were
able to establish that the local school board and the state of Michigan had
acted in tandem to create and maintain segregated schools within the city
of Detroit. Additionally, the record reflected a pattern of school construc-
tion that had been approved and funded by the state, both within the
Detroit district and in neighboring suburban districts, contributing to the
segregated character of all schools in the area. Schools in Detroit were
overwhelmingly majority black and Hispanic; those in the suburbs were
almost completely majority white.

The lower courts concluded that this history of segregative activity by
both the Detroit school board and the state of Michigan necessitated a
remedy that went beyond the limits of Detroit to encompass many of the
surrounding districts. Like Justice Douglas in Keyes, those courts viewed



Drew S. Days III 169


the state as the principal governmental entity reached by the Fourteenth
Amendment: where the state was shown to have violated the Constitu-
tion, courts could order remedies to the full extent of the state’s power to
implement them. The fact that the state of Michigan had decided to del-
egate some responsibilities for public education to numerous local dis-
tricts should not disable federal courts from providing effective remedies
for the state’s segregative acts. Whether the suburban districts themselves
had engaged in segregative acts was, under this theory, irrelevant.

The Supreme Court disagreed. In Milliken v. Bradley, it rejected the
proposed metropolitan remedy, announcing the principle that interdistrict
desegregation would be constitutionally justified only where a “constitu-
tional violation within one district produces a significant segregative ef-
fect in another district.”16 Failing that, federal courts must respect the
“deeply rooted” tradition in American public education, honored in Michi-
gan, of local control over the operation of schools. The Court found no
significant segregative effects with respect to the fifty-three districts sur-
rounding Detroit.

In Evans v. Buchanan,17 the Wilmington desegregation case, the plain-
tiffs’ lawyers were able to meet the strictures imposed by Milliken. How-
ever, their success was facilitated by two distinctive features. First, Dela-
ware had been before the Supreme Court urging the constitutionality of
its “separate but equal” public school attendance laws as a party to one of
the cases decided with Brown.18 Second, the state had, at that time and
for many years thereafter, engaged directly in the creation and mainte-
nance of segregation throughout the state, ignoring local district lines to
accomplish that end. Unlike Michigan, therefore, Delaware had commit-
ted segregative acts that resulted in a virtually all-black city school system
(Wilmington), as well as substantially all-white schools in the suburban
areas surrounding that city (New Castle County). The lesson of Evans
was that whatever hope Milliken afforded, regarding plaintiffs obtaining
metropolitan desegregation remedies, would be found in Deep South or
border communities where states engaged in pervasive segregative ac-
tions cutting across district lines. Although there may be successful
interdistrict lawsuits of this type, the restricted vision of government re-
sponsibility remains the principal legacy of Milliken. The state may act
through various entities to create and promote segregated schools. Only
where it can be proven that the state acts through particular school boards
or directly upon school systems, however, will desegregation remedies be
justified on either an interdistrict or intradistrict basis.
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The Supreme Court’s Stance on Segregation

Why has the Court not addressed directly the role of governmental insti-
tutions other than school boards in fostering the residential segregation
that is reflected in segregated schools and school districts, North and
South? The explanation cannot lie in the Court’s ignorance of such seg-
regative forces in American life. Through its own decisions, the Court has
documented the pervasive nature of housing discrimination imposed or
condoned by the government, “a relic of slavery.”19 Government actions
have ranged from ordinances that forbade any black person to establish a
home in a white community and vice-versa,20 to restrictive covenants en-
forced by state and federal courts,21 to the use of referenda to frustrate
state and local efforts to achieve housing integration.22

The centerpiece of this story is the Gautreaux case.23 It is a textbook
example of how the Chicago Housing Authority (CHA) was able to main-
tain, well into the 1970s, a starkly segregated pattern of public housing
with the approval of federal housing authorities. The Court concluded
that the segregative acts of CHA, along with the Federal Department of
Housing and Urban Development (HUD), resulted not only in keeping
black and white housing apart within the city of Chicago, but also in
ensuring that public housing outside of the city remained largely white.
For, as the Court found, HUD had consciously refused to construct public
housing outside of Chicago, which it had the power to do, joining instead
with the CHA in keeping blacks in segregated public housing within the
city limits. Based upon these findings, the Court approved lower court
orders requiring housing remedies in Gautreaux that crossed city-suburb
boundaries.

Moreover, in a number of school cases the Supreme Court has been
presented with records containing substantial evidence and lower court
findings of government policies and practices, apart from school board
action, that contributed significantly to both housing segregation and seg-
regated schools.24 The plaintiffs’ lawyers in the Swann case introduced
evidence on how local, state, and federal agencies had promoted and
helped to maintain segregated residential patterns through private home-
mortgaging practices, location of public housing, urban renewal projects,
and construction of highways. Both the trial and appellate courts found
this evidence persuasive. Yet the Supreme Court’s reaction to such evi-
dence and findings was essentially to ignore it, stating, “One vehicle can
carry only a limited amount of baggage.”25
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In the Detroit Milliken trial, the attorneys successfully “educated” the
trial judge on this issue. They presented proof, for example, that the
Michigan Supreme Court enforced racially restrictive covenants in real
estate contracts right through to the day in 1948 that the United States
Supreme Court ruled such practices unconstitutional in Shelley v. Kraemer
(St. Louis) and its companion case from Detroit, McGhee v. Sipes.26

They established, moreover, that in 1947 racially restrictive covenants
blanketed those areas of Detroit that were still all-white in 1971, and that
such restrictive covenants were also prevalent in all of the city’s suburbs
that had been platted by 1950. Such covenants continued to appear in all
subsequent deeds, abstracts, and title insurance policies of Detroit’s larg-
est title company until 1969.

The attorneys also offered probative evidence of direct governmental
involvement in creating and maintaining residential segregation. The Fed-
eral Housing Administration (FHA), for example, had promoted racial
restrictions and “whites-only” private housing in Detroit. Racially dual
public housing was constructed with black projects in designated black
tracts and white projects in neighborhoods reserved for whites. Michigan
governmental agencies with responsibility for the licensing of real estate
brokers encouraged their licensees to engage in practices that reinforced
residential segregation, including discriminatory treatment of black realtors.
And law enforcement officials consistently failed in their duty to protect
blacks seeking homes in traditionally white areas of Detroit from mob
violence that successfully drove them from their intended new homes.

The plaintiffs’ expert witnesses gave unrebutted testimony that the
racial exclusion of blacks from all-white areas did not stop at the Detroit
city limits but extended throughout the neighboring white suburbs. They
also testified that racial discrimination, not free choice or economics, ap-
peared to be a primary cause of residential segregation in Detroit. Alto-
gether, the evidence strongly suggested that blacks lacked the option many
defenders of neighborhood schools claimed: They could not readily move
to provide their children with a desegregated education.

In addition to this Detroit-specific evidence, the plaintiffs’ lawyers in-
troduced expert testimony with respect to federal government support
for residential segregation nationally. They testified that FHA had long
endorsed racial segregation and supported all-white developments, re-
quiring, for example, in a late 1930s underwriters’ manual (still in use in
the 1950s), that whites-only housing be served by whites-only public
schools. Additionally, the plaintiffs’ experts testified that the Veterans
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Administration, the Federal Public Housing Agency, the Home Loan Bank
Board, the Comptroller of the Currency, the Federal Reserve Board, and
the Federal Deposit Insurance Corporation all supported residential seg-
regation historically. Even after their active support ended, such govern-
mental organizations were indifferent to the continuing segregative effects
of their past practices. All told, these federal agencies had been involved
with approximately 80 percent of the housing built in the United States
since the mid-1930s.

The trial judge in Detroit found, based upon this evidence, that
“[g]overnmental actions and inaction at all levels, federal, state and local,
have combined, with those of private organizations, such as loaning insti-
tutions and real estate associations and brokerage firms, to establish and
to maintain the pattern of residential segregation throughout the Detroit
metropolitan area.”27 However, when the court of appeals upheld the
lower court’s interdistrict remedy, it refused to consider the housing segre-
gation evidence, except as it directly pertained to the school board’s poli-
cies with respect to the siting of facilities. And the Supreme Court, speaking
through the chief justice, held that “the case [did] not present any ques-
tion concerning possible state housing violations,”28 even though the plain-
tiffs strenuously urged such grounds in support of the lower court orders.

Similar evidence of governmental responsibility for residential segrega-
tion was presented in the Columbus and Wilmington cases, with similar
judicial responses. In Columbus, the trial judge found that housing segre-
gation was pervasive and long-standing and that housing choices were
“constrained because in reality there is a dual housing market; one for
blacks and another for whites.”29 This system of “choices” was created
and maintained by the racially discriminatory practices of federal agen-
cies, local housing authorities, financing institutions, developers, land-
lords, and real estate brokers, and by the use of restrictive covenants,
zoning, and annexation. In Evans, the Wilmington case, a three-judge
federal court found that, “since Brown, governmental authorities have
contributed to the racial isolation of city from suburbs” and that these
authorities “are responsible to a significant degree for the increasing dis-
parity in residential and school populations between Wilmington and its
suburbs in the two decades [after Brown].”30

The evidence in these specific cases concerning the responsibility of
government agencies for residential segregation was amply documented
by federal court rulings in other cases, as well as by a large body of social
science literature available to the Court. And to make sure the Court
could not overlook this enormous body of data, the plaintiffs’ lawyers in
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Columbus used a procedurally unorthodox technique and appended a
“social science statement” to their brief before the Supreme Court. Signed
by thirty-seven prominent scholars, it summarized repeated findings of
governmental support, including actions by school boards, with regard to
residential segregation and segregated schools. Despite the findings by
the lower courts and the experts’ statements in this case, the Supreme
Court upheld the lower courts’ findings of unconstitutional segregation
in Columbus and its ordering of a system-wide remedy—without address-
ing the responsibility of other governmental agencies for residential
segregation.

It should be pointed out that a variety of procedural obstacles influence
the degree to which lower court cases progress to the Supreme Court.
They might explain, to some extent, why the Court has not explicitly
addressed the question of government responsibility, apart from school
board action, for segregated schools. The procedural obstacles stem largely
from the fact that only school boards have been before the lower courts as
defendants.

Although plaintiffs in several cases have been allowed to present evi-
dence as to the culpability of government agencies other than the school
boards for segregated systems, those agencies generally have not been
formally before the courts and thus have not had an opportunity to de-
fend against such charges. Since any court determination of liability with
respect to these absent parties would have violated due process, it is not
surprising that the courts usually have made only generalized findings in
this connection, avoiding any formal determination of violation. This was
the case, for example, in both the Swann and Columbus cases.31 Fur-
thermore, efforts by school boards to bring in federal agencies by way of
third-party complaints for the most part have been rejected by lower courts.
In doing so, those courts have relied upon the fact that Federal Rule of
Civil Procedure 14(a) “normally requires that an impleaded party be le-
gally liable to the main defendant,” a condition that school boards are
unlikely to satisfy in the school desegregation context.

The usual absence of government agencies other than school boards
as defendants in desegregation cases, however, cannot be attributed solely
to judicial resistance to their inclusion. Often plaintiffs’ lawyers have made
a strategic decision not to include them. In most instances, as the long
history of school desegregation litigation attests, school boards have been
formidable opponents. Plaintiffs’ lawyers understandably have felt that
adding more defendants would make for even greater difficulties in estab-
lishing liability and achieving a desegregation remedy.
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What is more, the theory that plaintiffs’ lawyers were strongly pressing
in these cases did not necessitate the joinder of other governmental agen-
cies. Plaintiffs contended that if the state, acting through housing, rede-
velopment, licensing, and other agencies, was substantially responsible
for the creation and maintenance of segregated neighborhoods, then school
boards, also creatures of the state, could be held constitutionally respon-
sible for intentionally establishing and adhering to neighborhood assign-
ment patterns that built upon that segregation. School boards could then
be ordered to desegregate their systems, even in the absence of other
segregative acts. To quote one attorney’s favorite metaphor, school boards
should not be permitted to ignore evidence of state segregative activity in
their communities by simply walking through a “magic door” into their
administrative offices and selecting neighborhood assignment plans irre-
spective of their segregative consequences.32

An additional obstacle to courts addressing the responsibility of all
government agencies for segregation stems from the fact that, though the
pattern has been uneven, the federal government has often played an
important role in pressing for school desegregation. Where this assis-
tance has been forthcoming, private plaintiffs have been reluctant to add
other federal agencies, HUD for example, as defendants. To do so could
alienate at least part of an otherwise sympathetic administration and com-
plicate the role to be played by the Department of Justice as plaintiff in
the same litigation. A more promising alternative, it was thought, involved
attempting to achieve voluntary assistance, facilitated by the good offices
of the Department of Justice.

Plaintiffs’ lawyers themselves were reluctant to rely heavily upon theo-
ries concerning governmental agency responsibility for school segrega-
tion. As good litigators committed to protecting their clients’ interests,
they saw winning as their primary objective. In the Supreme Court, one
does so by making arguments that seem familiar to the justices rather
than by suggesting that a favorable outcome requires the creation of new
doctrine.

But one must reject these procedural and strategic obstacles as expla-
nations for the Court’s refusal, in all of the major school desegregation
cases of the 1970s, to address directly claims of pervasive governmental
responsibility for residential segregation and segregated schools. A far
more reasonable explanation is that at least four justices during that pe-
riod (Powell, Rehnquist, Burger, and Stewart) had explicitly rejected such
a theory of responsibility. Other justices may have felt tentative about
either the merits of the issue or the institutional competence of the judiciary



Drew S. Days III 175


to devise remedies for such compound violations. Such may have contrib-
uted to personal decisions against depriving the Court of a working ma-
jority in any of the previously discussed school desegregation cases.

Justice Powell made his views on this issue clear as early as Keyes,
where he observed that “geographical separation of the races . .  .  re-
sulted from purely natural and neutral non-state causes.”33 Chief Justice
Burger and Justice Rehnquist shared this vision sufficiently to join in Powell’s
1976 separate opinion on remand in the Austin, Texas, desegregation
case, where he stated, “Economic pressures and voluntary preferences
are the primary determinants of residential patterns.”34 Justice Stewart,
in Milliken, explicitly ignored the extensive evidence of governmentally
fostered residential segregation, both within and outside Detroit. Based
upon that selective reading of the record, he concluded that the predomi-
nantly black schools in Detroit were “caused by unknown and perhaps
unknowable factors such as in-migration, birth rates, economic changes
or cumulative acts of private racial fears.”35 Justice Rehnquist made ex-
plicit in the Columbus-Dayton opinion his view, implicit in the Austin
concurrence, that residential segregation was a “melange of past happen-
ings prompted by economic considerations, private discrimination, dis-
criminatory school assignments, or a desire to reside near people of one’s
own race or ethnic background.”36

The Restrictiveness of the Supreme Court’s
Stance on Desegregation

One might ask why the Supreme Court’s limited view on this issue should
be of any concern to plaintiffs’ lawyers, apart from the Milliken problem,
given the bar’s notable success in arguing for expanded school board
liability for segregated schools, North and South. Let me suggest a few
concerns in this area, the first of which relates to liability. The Supreme
Court’s silence on whether evidence of governmental discrimination in
housing is probative or even relevant in school desegregation cases un-
duly restricts the way that plaintiffs’ lawyers present their cases, that trial
courts evaluate evidence, and that appellate courts review lower court
findings. In the Dayton case, for example, the trial court refused to hear
any such evidence. To the extent that it considered the impact of residen-
tial segregation upon the school system, the court’s conclusion was that
the board was free of any constitutional responsibility for separate schools
that might have resulted from such segregation.
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To be sure, appellate courts in Dayton ultimately found sufficient school
board culpability to justify system-wide relief. But the Dayton experience
suggests that in other lawsuits applying a similar view of housing discrimi-
nation evidence, courts may find that highly segregated school systems
do not result from school board action, or at least not in ways sufficient to
trigger Keyes or Columbus and Dayton presumptions. In such cases,
plaintiffs will be found entitled to only a limited remedy, if any at all. And,
given the limits the Supreme Court has imposed in recent years upon
appellate court review of factual findings by trial courts in racial discrimi-
nation cases, such trial court determinations that school boards are not
liable may be effectively insulated from reversal. What this approach in-
vites, in other words, is a determination that the uniform and consistent
adherence to a neighborhood assignment plan by one state institution,
the school board, will deprive school desegregation plaintiffs of any rem-
edy. This will be the result, even where the school assignment plan builds
upon residential segregation fostered by other state entities, as well as by
federal agencies.

In addition, one cannot overlook the extent to which liability rules
announced by the Supreme Court in Swann, Keyes, and Columbus/
Dayton contribute to the impression that school boards are being made
scapegoats while other governmental agencies are entirely non-culpable
for the school segregation to which they contributed. This may produce a
situation where trial courts will be reluctant to find the requisite facts to
trigger the Swann-Keyes-Columbus-Dayton presumptions, particularly
where the incumbent board has shown some contemporaneous willing-
ness to address the problem of continued segregation. Under such cir-
cumstances, courts might understandably view it as unjust to saddle school
boards with the entire desegregative burden, controlling precedent not-
withstanding.

The second set of concerns involves remedial considerations. Even
where school boards have been found liable for system-wide school segre-
gation and have been required to develop a comprehensive remedy, expe-
rience has taught that meaningful, long-term solutions are often beyond
the ability of even the most cooperative urban school board. Unless other
governmental agencies, either as formal parties or as voluntarily support-
ive forces, help devise and implement a remedy, prevailing patterns of
residential segregation will tend to undermine the ultimate success of a
school desegregation plan. One of the most unfortunate outgrowths of
the Supreme Court’s school desegregation jurisprudence has been that a
host of local, state, and, most notably, federal agencies have been able to
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avoid almost all legal responsibility for sharing the financial, as well as
additional, burdens necessary for achieving desegregation. Were the Su-
preme Court to establish that other agencies bear liability for segregated
schools, more financial and human resources would be directed toward
achieving desegregation in the affected community. It would also expand
the focus of the national public debate over desegregation to include ques-
tions about the roles not only of school boards but of all implicated gov-
ernment agencies in remedying residential segregation and the segregated
schools that result.

Under Supreme Court doctrine, however, only school boards have a
constitutional responsibility for remedying segregation, and then only to
the extent that they eliminate narrowly defined dual systems.37 Conse-
quently, even when courts find that system-wide segregation exists and
then order a comprehensive remedy, other governmental agencies may
act in ways that thwart the school board’s implementation of the plan.
And even when there are no current actions undermining school boards’
plans, the continuing effects of other agencies’ earlier practices in pro-
moting and maintaining residential segregation may have a similar result.
Yet the Supreme Court directs lower courts to look only at whether the
school board has discharged its responsibility. If the board has, and the
schools remain largely segregated, plaintiffs have no further recourse.
This scenario has already taken place in several communities and is now
being played out in a number of proceedings in which school boards deny
any further duty to desegregate.38

Finally, the Supreme Court’s school desegregation jurisprudence has
produced unnecessary confusion as to the status of voluntary desegrega-
tion efforts. In Swann and its companion cases, the Supreme Court sug-
gested that the Constitution allows school boards to adopt “racial bal-
ance” student assignment plans for educational reasons.39 Later, in the
Seattle case,40 the Court upheld a voluntary plan in the face of a state law
prohibiting such action. The Court found that the state prohibition was
an unconstitutional racial classification that, in addition, impermissibly
infringed upon the important principle, extolled in Milliken, of local con-
trol of public schools. Yet the Court appeared to go out of its way to
reserve the question of whether school boards could, consistent with the
Fourteenth Amendment, utilize racial criteria in student assignment in the
absence of a proven constitutional violation. The record in Seattle was
silent on this point. Were the Court to take the broader view of govern-
mental responsibility for school desegregation being urged here, school
boards would not be precluded from voluntarily remedying the segregative



effects of other proven government agency action, irrespective of any
liability on their part.

The Court’s restricted view of the sources of school segregation also
was responsible for the unfortunate result in Crawford v. Los Angeles
Board of Education.41 In that case, California courts had ordered the
desegregation of a Los Angeles school based upon the California Su-
preme Court’s determination that California’s state constitution required
such steps, irrespective of whether the school board was responsible for
the segregation. Subsequently, California voters ratified a proposition lim-
iting court authority to order desegregation only to situations involving
Fourteenth Amendment requirements. As a result, the court-ordered de-
segregation of Los Angeles was halted, because the record reflected only
a “passive maintenance by the Board of a neighborhood school system in
the face of widespread residential racial imbalance.”42 “A school board,”
said the California appellate court, “has no duty under the Fourteenth
Amendment to meet and overcome the effect of population movements.”43

The Supreme Court viewed the restricting proposition not as an im-
permissible racial classification like that in Seattle, but rather as a deci-
sion by the California electorate against continuing to do more than the
United States Constitution requires. The Crawford decision further rein-
forces the concept of a state as a fragmented, rather than a unitary, insti-
tution. Again, the state remains free to avoid responsibility for segregated
schools. Courts are directed to focus solely upon the school board’s ac-
tions, while ignoring the many ways in which other state and federal
agencies have promoted and maintained the conditions that allow such
segregation to persist.

Conclusion

The Supreme Court will no doubt have many more opportunities to ad-
dress the issue of segregated schools and segregated communities. I would
hope the Court recognizes that black and Hispanic children locked in
segregated schools throughout the nation deserve a better answer than
the following: No claim against segregated schools can be made when-
ever school boards simply incorporate into their student assignment plans
our country’s equally segregated residential patterns. Brown deserves a
better legacy than what Dimond calls “our contemporary, albeit substan-
tially sanitized, form of apartheid.”44

Is there a philosopher in the house?
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Chapter 7


Segregation Misunderstood:
The Milliken Decision Revisited

Charles R. Lawrence III

In 1974 in Milliken v. Bradley,1 the Supreme Court reversed an affirma-
tive school desegregation order for the first time since the 1954 decision
of Brown v. Board of Education.2 By a five to four margin, the Court
held that the district court was in error when it ordered fifty-three subur-
ban school districts to participate in the desegregation of the predomi-
nantly black Detroit school district. The political implications of the deci-
sion were immediately apparent. The Court had sentenced northern school
desegregation to the death penalty before the baby had taken its first full
breath. Metropolitan-wide relief was the last hope for the meaningful inte-
gration of schools in a nation whose urban-suburban demography was
becoming increasingly segregated.3 The Milliken decision assured middle-
class whites that their mass exodus to the suburbs to seek refuge from
blacks had not been made in vain since the Supreme Court also made
clear that they would not use school desegregation to invade the subur-
ban fortress of housing for whites only.

The Milliken decision stands as a disturbing reflection of the changing
political and social mood of the American public. In dissent, Justice
Marshall, who had argued Brown before the Supreme Court twenty years
earlier, closed his opinion with a ringing indictment of his colleagues in
the majority: “Today’s holding, I fear, is more a reflection of a perceived
mood that we have gone far enough in enforcing the Constitution’s guar-
antee of equal justice than it is the product of neutral principles of law. In
the short run, it may seem to be the easier course to allow our great
metropolitan areas to be divided up each into two cities—one white, the
other black—but it is a course, I predict, our people will ultimately regret.”4
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One is tempted to simply say “amen” to Justice Marshall’s insightful
analysis of the majority opinion as a myopic political accommodation to
public mood. The immediate reaction of many critics of the Burger Court,
including this author, was to write the opinion off as a not-so-facile ratio-
nalization of a politically expedient decision. But the opinion merits closer
examination now that time has changed its status from news to well-
established precedent. It deserves a closer look, not because Justice
Marshall’s fears of political motivation were unfounded, nor because people
take Supreme Court opinions more seriously once they have been cited in
subsequent cases, but because a closer look at the chief justice’s opinion
will reveal a reflection of perceived public mood that is even more disturb-
ing than a momentary capitulation to modern-day anti-busing forces.

The central inadequacy of the Milliken opinion was the Court’s refusal
to recognize the true nature of segregation as an institution in this coun-
try. The purpose of this chapter is (1) to explore just what the Supreme
Court has “misunderstood”5 or chosen to articulate about the reality of
segregation; (2) to demonstrate that the Court’s misunderstanding results
not from lack of evidence clarifying segregation’s real meaning and im-
port, but rather from a conscious decision to ignore the obvious meaning
of that evidence; and (3) to demonstrate that once segregation is properly
understood, the Court’s differing treatment of northern (de facto) and
southern (de jure) school segregation is unsound and bears reexamination.

Part 1 of the chapter begins with a brief recapitulation of the Milliken
opinion itself. It notes that the majority opinion’s emphasis on the limita-
tions on the equitable powers of federal courts diverts our attention from
the initial and necessarily precedent inquiry concerning the nature, source,
and scope of the injury to plaintiffs. It argues that the Milliken decision
reflected the Court’s misunderstanding of how segregation injures black
children and that this misunderstanding resulted in the Court’s failure to
recognize the full scope of the constitutional violation involved in the
case.

Part 2 of the chapter discusses three characteristics of the institution
of racial segregation, characteristics that must be recognized before one
can understand the nature and scope of the injury segregated schools inflict
on black children: (1) racial segregation injures blacks by labeling them as
inferior; (2) the existence of a system of racial segregation, not particular
segregating acts, operates to injure black individuals; and (3) once the
state has successfully established and institutionalized racial segregation,
the institution is self-perpetuating and need not be actively maintained.
Considering these three fundamental characteristics of segregation, the
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chapter maintains that because governmental involvement in the estab-
lishment of a racially segregated society was not significantly different in
the North and the South, the affirmative duty to disestablish segregation
should apply uniformly throughout the country.

In part 3, the chapter traces the development of the Supreme Court’s
approach to segregation from Plessy v. Ferguson6 through Brown v.
Board of Education,7 in order to demonstrate that, far from being an
aberration, the Milliken Court’s misunderstanding is well-established in
precedent and has its roots in Brown. In part 4, the Milliken decision is
reconsidered in light of the analytical framework proposed in part 2. Part
5 analyzes three other Supreme Court decisions that rely on Milliken to
curtail intradistrict relief and suggests that these cases do an injustice to
blacks, not so much because they limit the scope of relief but because
they refuse to acknowledge that blacks have been injured.8 The chapter
concludes that the Supreme Court’s failure to accurately identify and ar-
ticulate the nature of the injury inflicted by segregation is more than an
indication of its failure to understand; it is a reflection of the nation’s lack
of commitment to achieving true equality for blacks.

The Milliken Decision

In 1970, the Detroit branch of the NAACP (National Association for the
Advancement of Colored People), joined by individual parents and stu-
dents, initiated a class action suit against various state and local school
district officials seeking relief from alleged illegal racial segregation in the
Detroit public school system. The trial court, having found that the De-
troit public school system was segregated on the basis of race as the result
of official conduct, and having further found that a solely intradistrict
remedy would result in increased rather than decreased segregation of the
Detroit schools, subsequently deemed that the desegregation proposals
were inadequate. The court thus established a desegregation panel and
ordered the panel to prepare a remedial plan that consolidated the Detroit
school system and fifty-three surrounding suburban school districts. The
Court of Appeals for the Sixth Circuit affirmed the district court’s order
on the grounds that, in view of the racial composition of the Detroit
school system, the only feasible remedy required the crossing of boundary
lines between the Detroit school district and adjacent or nearby school
districts. On appeal, the Supreme Court reversed.

Although the Supreme Court opinion discussed at some length what it
saw as practical problems that would be encountered in the consolidation
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of numerous school districts by judicial decree, its decision to reject the
metropolitan desegregation order of the trial court actually turned on
what it considered to be fundamental limitations on the remedial powers
of the federal courts. The Court said, “A federal remedial power may be
exercised ‘only on the basis of a constitutional violation’ and, as with any
equity case, the nature of the violation determines the scope of the rem-
edy.”9 As applied to the instant case, the Court held that, “Before the
boundaries of separate and autonomous school districts may be set aside
by consolidating the separate units for remedial purposes or by imposing
a cross-district remedy, it must first be shown that there has been a consti-
tutional violation within one district that produces a significant segrega-
tive effect in another district. Specifically, it must be shown that racially
discriminatory acts of the state or local school districts, or of a single
school district have been a substantial cause of inter district segregation.”10

By focusing attention on the limits of the remedial powers of the fed-
eral courts, Chief Justice Burger’s majority opinion would lead one to
believe that this decision turns on neutral principles of law. In fact, the
issue of the scope of the Court’s equitable power is a straw man. It is
incontrovertible that the equitable power of the federal courts is limited to
the correction of constitutional violations. The significant question, how-
ever, and what was really before the Court, was the definition of “consti-
tutional violation.” By holding that the Detroit district court’s choice of an
interdistrict remedy was in error, and that only an intradistrict remedy was
warranted by the facts, the Supreme Court necessarily found that there
was no “constitutional violation” existing outside of the boundaries of the
Detroit school system. In so finding, the Court declined to find an overall
pattern of state involvement and impliedly defined and limited the mean-
ing of “constitutional violation” to be evidenced in the record of specific
statutory provisions or purposeful acts by the state or local school district
directed at the creation or maintenance of segregated schools.

It is the inadequacy of this definition that lies at the heart of the Milliken
decision’s deficiencies. The definition is derived from the distinction be-
tween de jure and de facto segregation, a distinction that was first fully
articulated by the Supreme Court in Keyes v. School District No. 1.11 In
Keyes, the Court held that only de jure segregation violated the Equal
Protection Clause of the Fourteenth Amendment. De jure segregation
was defined as “a current condition of segregation resulting from inten-
tional state action directed specifically to the [segregated] schools.”12 The
Court emphasized that “the differentiating factor between de jure segre-
gation and so called de facto segregation . . . is purpose or intent to
segregate,”13 and went on to give a detailed list of the kind of evidence
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that must be produced for the record in order to establish segregative
purpose or intent.

Thus, Justice Brennan’s opinion in Keyes achieved results that were
applauded by proponents of school desegregation because it eased the
plaintiffs’ burden of proving segregative intent in northern districts. The
requirement of evidentiary demonstration of segregative purpose or in-
tent as a prerequisite to the Court’s finding a constitutional violation, even
though less burdensome, nonetheless reinforced the distinction between
northern and southern cases; it thereby created an obstacle in Milliken
and lies at the root of the Court’s failure to redress injuries suffered by
black children in the Detroit schools.

Besides imposing evidentiary limitations upon proving constitutional
violations, the Supreme Court’s use of the de jure and de facto labels has
circumscribed its analysis and understanding of the constitutional rights
subject to violation by segregation and subject to redress by courts’ reme-
dial powers. The Court has attempted to draw a distinction between seg-
regation mandated by law or resulting from purposeful or intentional state
action and segregation that results randomly or without purposeful or
intentional action by the state or government. While the Court does not
deny that de facto segregation may injure the black child, it holds that
such segregation is not an injury attributable to the state and that, there-
fore, the injured child has no protected right under the Equal Protection
Clause of the Fourteenth Amendment. Because no right has been vio-
lated, the Court is without power to effect a remedy or ameliorate the
injury to the child. Thus, because the Milliken Court misunderstood the
nature of the injury inflicted upon Detroit school children, it failed to find
the requisite state involvement in the interdistrict infliction of that injury
and thereby fashion an interdistrict remedy.

Understanding the Institution of Segregation

In order to recognize the full scope of the constitutional injury inflicted by
a segregated school system, one must understand how the institution of
segregation functions. Three underlying characteristics of segregation cru-
cial to this understanding are (1) segregation labels black children as infe-
rior; (2) the existence of the institution as a whole, rather than particular
acts, constitutes the injury; and (3) the institution is self-perpetuating.

Segregation’s Only Purpose Is to Label Blacks as Inferior
What right is ensured to black school children by the imperative that they
not be denied equal protection of the law? It is important to remember
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that the basic right protected by the Equal Protection Clause is the right
not to be classified or labeled in a way that results in one being treated
differently or unequally for no legitimate reason.

In general, the Equal Protection Clause requires that when the state
classifies or labels persons for purposes of treating them differently, the
classification must be rationally related to a legitimate state purpose. Fur-
ther, if persons are classified or labeled according to race, the state must
demonstrate a compelling justification for its disparate treatment of racial
groups.

In Brown v. Board of Education, the holding that racially segregated
schools are inherently unequal makes most sense if it is understood as a
recognition of the fact that racial segregation by definition is an invidious
labeling device and therefore must violate the Equal Protection Clause. In
abandoning the “separate but equal” doctrine of Plessy v. Ferguson, it
should have been clear to the Court that the injury to black children did
not result solely from unequal resource allocation, nor from the fact that
they were refused the opportunity to sit next to white children in school.
Rather, the injury was due to the fact that attendance at a separate school
was part of the system that labeled blacks as inferior and whites as superior.

The institution of segregation and the injury it inflicts on blacks are
necessarily misunderstood until one recognizes that its chief purpose is to
define, not to separate. This fact is best demonstrated by a brief examina-
tion of the development of segregation in the South. Southern whites had
no aversion to commingling with blacks so long as the institution of sla-
very made their status clear. It was only with the demise of slavery that
segregation became necessary. C. Vann Woodward notes the virtual ab-
sence of segregation in the South during slavery in his authoritative work
on the history of segregation:

In most aspects of slavery as practiced in the antebellum South, however, segre-
gation would have been an inconvenience and an obstruction to the functioning
of the system. The very nature of the institution made separation of the races for
the most part impracticable. The mere policing of slaves required that they be
kept under more or less constant scrutiny, and so did the exaction of involuntary
labor. The supervision, maintenance of order, and physical and medical care of
slaves necessitated many contacts and encouraged a degree of intimacy between
the races unequaled, and often held distasteful, in other parts of the country. The
system imposed its own type of inter-racial contact, unwelcome as it might be on
both sides.14

Although historians differ in their views of when segregation became
firmly established as an institution, there is virtual unanimity concerning
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its purpose and method. Segregation was an instrument of subordination
that used a strict and rigid caste system to clearly define and limit the
social, political, and economic mobility of blacks. The segregation stat-
utes and “Jim Crow” laws were the “public symbols and constant remind-
ers” of the inferior position of blacks.15 It is the symbolism of segregation
that operates to violate the Fourteenth Amendment. Unless Brown is
understood in this light, it must fail in its purpose of ensuring black chil-
dren equal educational opportunity.

In response to contemporaneous attacks on the soundness of the Brown
decision, Charles Black wrote an article that is brilliant both in its simplic-
ity and its clarity.16 Professor Black pointed out that while attention is
usually focused on the inequalities of the separate facilities themselves,
the most significant evidence of the inherent inequality of segregation can
be found by examining what it means to the people who impose it and to
the people who are subjected to it:

It is actionable defamation in the south to call a white man a Negro. A small
portion of Negro “blood” puts one in the inferior race for segregation purposes.
Placing of a white person in a Negro railroad car is an actionable humiliation. It
would be the most unneutral of principles . . . to require that a court faced with
the present problem refuse to note a plain fact about the society of the United
States—the fact that the social meaning of segregation is the putting of the Negro
in a position of walled-off inferiority.17

The Brown Court, unfortunately, was not nearly so articulate in sup-
port of its decision. While the Court’s unanimous decision found that
“separate educational facilities are inherently unequal,”18 instead of rest-
ing that finding on the common knowledge that segregation’s purpose
and function was to designate the black race as inferior or less than equal,
the Court resorted to what it referred to as “intangible considerations.”
The Court said that “to separate [Negro children] from others of similar
age and qualifications solely because of their race generates a feeling of
inferiority as to their status in the community that may affect their hearts
and minds in a way unlikely ever to be undone.”19 The Court then went on
to quote the federal district court in Kansas; it had found that “[a] sense of
inferiority [engendered by segregated schools]. . . . has a tendency to
[retard] the educational and mental development of Negro children.”20

It is not the Supreme Court’s emphasis and reliance on the psycho-
sociological evidence rather than the common sense approach that should
be faulted, but the Court’s failure to spell out the conditional precedent
for black children’s feelings of inferiority. That is, the fact that they and
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everyone else knew that the system of segregation defined them as infe-
rior. It was the Brown Court’s failure to confront this simple reality about
segregation that allowed Chief Justice Burger and the Milliken majority
to conclude that there was no evidence of state involvement in the viola-
tion of the Detroit plaintiffs’ constitutional rights requiring an interdistrict
remedy.

If it is the act of separating that violates the Equal Protection Clause,
then the Detroit children’s only right is to be free of specific acts of sepa-
ration by the state; the scope of the remedy thus turns on whether there
is sufficient evidence of such specific acts of separation. If, however, the
Equal Protection Clause protects the right not to be labeled or classified
on the basis of race, we must look beyond whether the state was involved
in specific separating acts. In addition, whether the state was involved in
the creation of the sociopolitical system of segregation that labels segre-
gated black children as inferior must be examined. It is this principle that
must be understood before a proper approach to desegregation cases can
be developed.

The Milliken court, having defined the plaintiffs’ rights under the Equal
Protection Clause as the right not to be separated, looked only for evi-
dence of state involvement in intentional acts of separation of schoolchil-
dren by race. Because this misunderstanding of the nature of segregation
caused the Court to misconstrue the scope of those rights and thus to
ignore pertinent evidence, the Court found no evidence of state involve-
ment in the violation of the Detroit plaintiffs’ constitutional rights.

Black Children Are Injured by the Existence
of the System of Segregation, Not by Particular
Segregating Acts
A second aspect of the Court’s misunderstanding of segregation is related
to the Court’s adoption of the requirement that evidence of particular
segregative acts by a school district must exist before a federal judge may
order relief against that district. Milliken adopted this requirement from
Keyes v. School District No. 1,21 wherein the Court found that there
must be evidence that the racial imbalance in the schools was brought
about by discriminatory actions of state authorities.

The Keyes and Milliken requirement of evidence of particular segre-
gative acts by a school district before a federal court may order relief
against that district demonstrates a second and related aspect of the Court’s
misunderstanding of segregation. Because segregation’s purpose and func-
tion is to define or classify blacks as inferior, the injury that it inflicts is
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systemic rather than particular. Black schoolchildren are not injured by
the fact that a school board has placed them in a school different than
that in which it has placed white schoolchildren so much as by the fact
that the school exists within a system that defines it as the inferior school
and its pupils as inferior persons.

Many black schools that existed within the segregated school systems
of the South were in fact superior to their white counterparts. It is ironic
that most of these schools achieved their excellence as a direct result of
the discrimination inherent in a segregated society, in that the best black
professionals were forced into teaching by their virtual exclusion from
other fields. The existence of such schools violated the constitutional rights
of children attending them—not because a school board or state legisla-
ture had taken steps to see that white children did not attend them, and
certainly not because of the relative quality of education they provided—
but because they were pieces of a larger puzzle that, when fit together,
plainly spelled out the words “if you’re black, get back.”

Once it is understood that segregation functions as a systemic labeling
device, it should be clear that any state action that results in the mainte-
nance of the segregated system is a direct and proximate cause of the
injuries suffered by black children in segregated schools and is in violation
of the Equal Protection Clause of the Fourteenth Amendment. Evidence
of such action would, of course, not be limited to acts directly resulting in
one-race schools. Segregated housing and zoning practices are equally
effective means of labeling blacks as inferior. If the state discriminates by
continuing to participate in labeling blacks “not fit to live with,” it is surely
beside the point that it is not an active participant in particular acts label-
ing blacks “not fit to go to school with.”

Chief Justice Burger and his colleagues in the Milliken majority, in
what can only be described as selective perception, have blinded them-
selves to this seemingly obvious reality. The following quote exemplifies
this myopia: “Disparate treatment of white and Negro students occurred
within the Detroit school system, and not elsewhere . . . The constitu-
tional right of the Negro respondents residing in Detroit is to attend a
unitary school system in that district. Unless petitioners drew the district
lines in a discriminatory fashion, or arranged for white students residing
in the Detroit District to attend schools in Oakland and Macomb Coun-
ties, they were under no constitutional duty to make provisions for Negro
students to do [so].”22 And further, “There is no claim and there is
no evidence hinting that petitioner outlying school districts and their
predecessors, or the 30-odd other school districts in the tri-county area
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. . . have ever maintained or operated anything but unitary school
systems.”23

Because Justice Burger limits the right of black children to freedom
from acts by the state aimed at segregating the schools, such specific acts
are the only kind of evidence considered in determining there has been no
violation for which interdistrict relief would be appropriate.

Once the true nature of segregation is understood, it should become
equally apparent that because segregation injures by label or classification
rather than by separation itself, the scope of that injury cannot be defined
by school district lines. State sanction of the purposeful segregation of
schools in Detroit operates to stigmatize black children throughout the
state. They do not escape that stigma merely by virtue of the fact that the
defamation against them occurred in another district; its publication ex-
tends throughout the state.

The Fallacy of the North-South,
De Jure-De Facto Distinction
The Court’s misunderstanding of the nature of segregation is perhaps
best demonstrated by its failure to apply a consistent constitutional stan-
dard to southern (de jure) and northern (so-called de facto) varieties of
segregation. Since de jure, as compared to de facto, segregation is found
to arise by virtue of intentional acts of the state, this distinction is at
bottom a state-action question. Although all segregation may result in
injury to black children, the factual question that must be resolved by the
Court is whether the state can be held responsible. In states that had laws
or express policies mandating segregation at the time of Brown, the an-
swer was clear: this was de jure segregation and clearly unconstitutional
under Brown.

In 1973, the Court found that de jure segregation might also exist in
the northern and western states where school segregation was not man-
dated by law in 1954. There is, however, an important difference, relating
to the evidentiary burdens, between the Court’s approach to establishing
the presence of de jure segregation in the North and its approach to the
same problem in the South. In the North, the burden is on the plaintiff to
demonstrate the state’s direct and causal involvement in the segregation
of schools. In the South, the Court has held that the burden is on the
defendant school district to demonstrate that it has acted affirmatively and
successfully to dismantle a previously existing segregated school system.
Proof of the absence of laws mandating segregation or continuing pur-
poseful segregating acts by the state is not enough.
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In Green v. County School Board,24 the defendant, Virginia School
District, asserted the constitutionality of its “freedom-of-choice” plan by
arguing that it was no longer directly involved in maintaining or perpetu-
ating a segregated school system. The Court unequivocally rejected that
argument and held that the school district had an affirmative duty to con-
vert to a unitary system: “In the context of the state-imposed segregated
pattern of long standing, the fact that in 1965 the Board opened the
doors of the former ‘white’ school to Negro children and of the ‘Negro’
school to white children merely begins, not ends, our inquiry whether the
Board has taken steps adequate to abolish its dual, segregated system.”25

Although the rejection of freedom of choice in Green appears to have
been brought on by the Supreme Court’s loss of patience with various
southern schemes designed to resist school desegregation, the Court in-
dicated that the affirmative duty requirement grew directly out of the sec-
ond Brown decision, Brown II.26 In the Green case, the Supreme Court
set forth broad desegregation guidelines for the implementation of Brown I:

Brown II was a call for the dismantling of well-entrenched dual systems tempered
by an awareness that complex and multifaceted problems would arise that would
require time and flexibility for a successful resolution. School boards such as the
respondent then operating state-compelled dual systems were nevertheless clearly
charged with the affirmative duty to take whatever steps might be necessary to
convert to a unitary system in which racial discrimination would be eliminated
root and branch.27

The burden on a school board today is to come forward with a plan that promises
realistically to work, and promises realistically to work now.28

Thus, according to the Court’s language in Green, the affirmative duty
requirement is limited to those school systems that were segregated by
operation of law in 1954 when Brown was decided.

It is not clear, however, why the affirmative duty to desegregate should
only be made applicable to school boards that were operating state-com-
pelled dual systems at the time of Brown. Dual systems in northern school
districts have proven to be more firmly entrenched than those in the South.
The argument that in the North there is no evidence of recent govern-
mental participation in acts directly resulting in the segregation of schools
was the very argument advanced by the New Kent School Board in Green
and rejected by the Court.

It could be argued that the northern and southern cases are distin-
guishable on the basis of state action; in the South, state action is present
because state laws required the operation of dual school systems, while in
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the North, state action is absent because segregated schools occurred as
the result of segregated housing patterns. This distinction, however, ne-
glects the entire history of segregation in America.

Segregation is northern, not southern, in origin and reached consider-
able maturity in the North before moving south in full force. Leon F.
Litwack’s North of Slavery, an authoritative account of the treatment of
blacks above the Mason-Dixon Line, should be instructive to those who
have been led to believe that segregation was a uniquely southern legal
institution. In describing conditions in the North circa 1860, Professor
Litwack noted:

In virtually every phase of existence, Negroes found themselves systematically
separated from whites. They were either excluded from railway cars, omnibuses,
stagecoaches, and steamboats or assigned to special “Jim Crow” sections; they
sat, when permitted, in secluded and remote corners of theaters and lecture halls;
they could not enter most hotels, restaurants, and resorts, except as servants;
they prayed in “Negro pews” in the white churches, and if partaking of the sacra-
ment of the Lord’s Supper, they waited until the whites had been served the
bread and wine. Moreover, they were often educated in segregated schools, pun-
ished in segregated prisons, nursed in segregated hospitals, and buried in segre-
gated cemeteries.29

Based on historical fact, it cannot be refuted that the official actions of
northern, midwestern, and western states played a predominant role in
the entrenchment of segregation within their borders. Given that there
was substantial state activity in the promulgation of segregation through-
out the nation, the fact that the northern states ceased official enforce-
ment of a segregated school system prior to 1954, while the southern
states continued to do so officially, does not appear to be an adequate
rationale for exempting northern states from the mandate of Brown, as
further elucidated by Green. Thus, the Supreme Court’s distinction be-
tween northern and southern cases of desegregation is not really a mat-
ter of state action at all and is simply a matter of timing.

Although the Supreme Court holdings dictate a chronological distinc-
tion between pre- and post-1954 legislation, the Court’s reasoning in
Green would appear to counsel that the cases be treated on the basis of
their facts and not be categorized by region or date. Green stands for the
proposition that where a system of segregation remains firmly entrenched,
the state must do more than cease and desist from further official support
of the system; it must act affirmatively to disestablish that system. Once it
is understood that segregation achieves its purpose by labeling blacks as
inferior, it becomes clear that segregation is firmly entrenched when the
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label of inferiority is reflected in societal attitudes. Moreover, once the
label is firmly affixed, it will not be removed or alleviated by a mere dis-
continuance of official name-calling. This understanding applies to all
instances of segregation and knows no geographic distinctions.

The state has acted to establish a self-perpetuating institution. Be-
cause there has been no affirmative action by the state to disestablish the
institution, it remains intact. The segregated systems of the North and
West are not de facto. They have not occurred in the absence of official
action. Rather, they are creatures of the state and the affirmative duty to
destroy them that was imposed on the New Kent School District in Green
should be universally applicable.30

Without doubt, it will be argued that the causal link between constitu-
tional violations existing in northern states in the distant past and pres-
ently segregated schools is too tenuous to support the application of the
Green standard to those districts. At the root of this argument lies the
belief that racial segregation in the North, as we know it today, is the
result of the ingrained racial prejudice of individuals in the absence of
state assistance, encouragement, or compulsion. This is simply not the
case. Governmental participation in and support of the system of segre-
gation in the northern and western states was not a relic of the past at the
time of the Brown decision. Three notable examples of modern-day gov-
ernmental segregation, contemporaneous with Brown, that labeled blacks
as inferior in the North as well as the South were the continued segrega-
tion of the United States Armed Forces until 1948, the Federal Housing
Administration’s active encouragement of segregated housing until 1950,
and the statutory segregation by Congress of Washington, D.C.’s, school
system until 1954. State and local officials have played an equally active,
although not as well documented, part in the maintenance of the system
of segregation in the North. Highways and freeways were built as barriers
between black and white communities;31 building officials did their utmost
to hamper construction intended for blacks in white neighborhoods;32

local police and fire departments excluded blacks by discriminatory hiring
practices;33 and, until 1948, local courts consistently enforced restrictive
covenants.34

Once the state has effectively institutionalized racial segregation as a
labeling device, only minimal maintenance is required to keep it in working
order. After the system is established, any attempt to distinguish active
governmental involvement in racial segregation from passive or neutral
tolerance of private segregation is illusory. Present passivity is merely
a continuation of past action. The individual facing well-entrenched
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segregated housing patterns does not make a wholly private choice when
deciding to move into a neighborhood with persons of a like race. That
choice is substantially influenced by societal or institutional pressures to
conform to the prevailing norm. Job security and opportunity for ad-
vancement, availability of financing, and the personal comfort of one’s
family may all depend upon such conformity. These institutionalized atti-
tudes or norms are directly traceable to a time when the state was actively
involved in their establishment. There has not been an intervening period
in which these attitudes were not present so that it could truly be said
they were private in origin. They remain because the state has never met
the Green requirement of affirmative disestablishment.

The Heart of the Plessy Doctrine Is Alive and Well

While the Milliken case is used herein as a point of departure and refer-
ence, the Burger Court does not stand alone in history in its misunder-
standing of segregation. There is ample precedent for the Court’s failure
to face up to the realities of Jim Crow. Furthermore, it is evident that the
Court’s failure has been more intentional than not.

The first and most transparent example of the Supreme Court’s choosing
not to call it like they must have seen it is Plessy v. Ferguson, the source
of the infamous doctrine of “separate but equal.”35 In Plessy, the Court
upheld a Louisiana statute requiring separate facilities for white and black
passengers on trains as not violative of the Fourteenth Amendment pro-
hibition of unequal protection of the laws. The Court said the object of
the Fourteenth Amendment “was undoubtedly to enforce the absolute
equality of the two races before the law, but in the nature of things it
could not have been intended to abolish distinctions based upon color, or
to enforce social, as distinguished from political equality, or a commin-
gling of the two races upon terms unsatisfactory to either.”36 Yet it was
obvious to any adult living in the United States in 1896 that the social and
political inequalities of blacks were inextricably interwoven. It is clear that
the justices who joined the Plessy majority must have understood the
nature of segregation, if only because their colleague, Justice Harlan,
explained it to them so clearly in his dissent: “What can more certainly
arouse race hate, what more certainly create and perpetuate a feeling of
distrust between these races, than state enactments, that, in fact, proceed
on the ground that colored citizens are so inferior and degraded that they
cannot be allowed to sit in public coaches occupied by white citizens?
That, as all will admit, is the real meaning of such legislation as was
enacted in Louisiana.”37
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Whether the Plessy majority feigned blindness to the real and obvious
meaning of segregation on railways because they themselves were com-
mitted to white superiority or because they realized that the nation’s com-
mitment to the same would have made enforcement of a contrary deci-
sion impossible and therefore judicially unsound, is open to debate. There
is, however, no questioning the fact that the Plessy Court’s articulation of
an incorrect understanding of the nature of segregation was the result of
a conscious decision.

The Supreme Court may have been subtler but was no less astute in
avoiding any discussion of the real meaning of segregation in the graduate
and professional school cases that paved the way for Brown. In Missouri
ex. rel. Gaines v. Canada,38 Sipuel v. Board of Regents,39 Sweatt v.
Painter,40 and McLaurin v. Oklahoma State Regents for Higher Edu-
cation,41 the Court, in considering the constitutionality of segregated gradu-
ate study programs at public universities, found it unnecessary to reexam-
ine the “separate but equal” doctrine in order to grant desegregation
relief to the plaintiffs.

In Sweatt, by finding that a segregated law school for blacks could not
provide them equal educational opportunities, the Court relied on “those
qualities which are incapable of objective measurement but which make
for greatness in a law school.”42 In McLaurin, the Court required that a
black admitted to a white graduate school should not be segregated within
the classroom and cafeteria and should be treated like all other students.
Again, the Court based its decision on the intangible considerations of
“his ability to study, to engage in discussions and exchange views with
other students, and, in general, to learn his profession.”43 In neither opin-
ion was there mention of the obvious fact that in each case the state had
relegated black students to a separate school or separate seats within the
classroom for the specific purpose of designating them inferior.

This chapter has already touched upon the Warren Court’s failure in
Brown v. Board of Education to support the holding that segregation is
inherently unequal with what was the obvious, simplest, and most clearly
unassailable rationale. Instead of taking judicial cognizance of the fact that
the manifest purpose of segregation was to designate blacks as inferior
and noting that such a purpose was constitutionally impermissible, the
Court chose to focus upon the effect of school segregation.

In Brown, Chief Justice Warren, speaking for a unanimous Court,
began the crucial portion of his opinion by describing the importance of
education in achieving political equality. He then proceeded to cite evi-
dence presented to the Court by social scientists indicating that the effect
of school segregation on black children was to generate “a feeling of
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inferiority” that in turn affects the motivation and ability of these children
to learn.44 In short, segregation violated the Equal Protection Clause be-
cause of its empirically demonstrated discriminatory effect on the educa-
tional-political opportunity afforded blacks. While the evidence and rea-
soning were sound, the Court’s choice of rationale avoided any direct
refutation of the Plessy dictum that the Fourteenth Amendment was not
“intended to abolish distinctions based on color, or to enforce social, as
distinguished from political equality.”45 More importantly, by focusing on
effect, the Court avoided any recognition of the fact that the purpose of
the social inequalities of the system of segregation is the maintenance of
political inequality.

Again, there is every indication that the Brown Court’s choice of a
rationale that avoided any explicit mention of the true nature of segrega-
tion was not without design. The simplicity of holding segregation uncon-
stitutional because of its impermissible purpose must have been apparent
to the Court. Moreover, among the arguments made by counsel for plain-
tiffs in brief and in oral argument was the argument that the express
purpose of the Fourteenth Amendment was to deprive the states of the
authority to enforce existing “black codes” or in the future set up addi-
tional black codes, and that segregation laws, like the black codes, were
designed to establish a caste system. The Brown plaintiffs also relied heavily,
in both brief and oral argument, upon Strauder v. West Virginia,46 a case
that discussed the purposes of the Fourteenth Amendment at some length
with the benefit of historical proximity to its adoption. Strauder, in hold-
ing the total exclusion of blacks from juries unconstitutional, spoke of the
Fourteenth Amendment as follows: “The words of the Amendment, it is
true, are prohibitory, but they contain a necessary implication of a posi-
tive immunity, or right, most valuable to the colored race, the right to
exemption from unfriendly legislation against them distinctively as col-
ored, exemption from legal discriminations, implying inferiority in civil
society, lessening the security of their enjoyment of the rights which oth-
ers enjoy, and discriminations which are steps towards reducing them to
the condition of a subject race. “47

In the period of over twenty years since Brown, the Supreme Court
has considered numerous school desegregation cases without expanding
upon or more fully articulating its rationale. In all of these cases, Brown
has been cited for its holding that continued school segregation is inher-
ently incompatible with the Equal Protection Clause without significant
further comment upon or reconsideration of why.
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Milliken Reconsidered

Thus far three major points providing an analytical framework for recon-
sidering the Milliken case have been discussed. First, the injury inflicted
upon black children by segregation is one of pejorative classification. This
injury occurs by virtue of the existence of the system or institution of
segregation rather than particular segregating acts. Second, the Equal
Protection Clause of the Fourteenth Amendment is violated by significant
state involvement in the creation or maintenance of the sociopolitical sys-
tem of segregation, and the constitutional rights of black children are
violated whenever the state acts to perpetuate that system. This is true
without regard to whether the purpose or direct result of the act is the
segregation of schools themselves, and such a constitutional violation
may not be limited in scope by the boundaries of a school district or other
subdivision of the state. Third, the affirmative duty to disestablish segre-
gation, as set forth in Green v. County School Board,48 must apply to all
states that have played a predominant role in its establishment, regardless
of their geographic location or the date upon which statutes mandating
segregation were removed from their books.

If the Milliken case is reconsidered in light of this analysis, it becomes
apparent that affirmation of the district court opinion ordering an
interdistrict remedy is compelled on several grounds. First, the state had
recently participated in the segregation of Detroit schools; the record
contained clear uncontroverted evidence of state involvement in the seg-
regation of Detroit schools.49 This activity by the state labeled or classified
as inferior not just Detroit black children but all black children upon whom
the state could exert its power or from whom it could require obedience.
Because the injury of the labeling of black children as inferior reached
beyond the boundaries of the Detroit school district, the constitutional
right to be free of that injury also extended beyond the district. By redefin-
ing the nature of the constitutional infringement, the remedy must be
likewise altered. According to the Milliken majority’s own reasoning, “the
scope of the remedy is determined by the nature and extent of the consti-
tutional violation.”50 Thus, an interdistrict remedy is clearly appropriate.

Second, in all likelihood, the state had participated in the maintenance
of segregated housing in the suburbs. Although Justice Stewart, concur-
ring, found no evidence on the record of racially discriminatory use of
housing or zoning laws,51 it is unlikely that the ubiquitous presence of
exclusively white housing in the Detroit suburbs occurred entirely without
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state participation or accommodation. Such discrimination did as much
to classify black children as inferior as sending them to separate schools;
it constituted another constitutional violation that was multidistrict in scope
and therefore properly subject to an interdistrict remedy.

Third, the state had never disestablished the segregated school system
it played a significant role in creating. The Milliken majority indicated
there was no evidence hinting that outlying school districts had histori-
cally maintained any type of school system other than unitary. However,
a more careful review of the history of the Michigan legislature reveals
that in 1845 the legislature approved the incorporation of a school for
Negroes only after the adoption of an amendment expressly prohibiting
the admission of whites.52 It might well be argued that an 1867 Michigan
act requiring that school districts provide education without discrimina-
tion as to race and a 1963 amendment to the Michigan Constitution
providing for nondiscriminatory educational opportunity have operated
to repeal the previous discriminatory laws.53 But mere repeal of segrega-
tion statutes and the passage of time are not sufficient to satisfy the com-
mand of Green. In the face of evidence of a still well-entrenched dual
system, Michigan had clearly not met the burden of coming forward with
a plan in which racial discrimination was eliminated “root and branch,” a
plan that “promised realistically to work now.”54

The Fruit of Milliken: The Court Curtails
Intradistrict Relief

In three subsequent Supreme Court decisions, the Court reaffirmed its
refusal to recognize the true nature of the injury inflicted by the institution
of segregation. In vacating federal district and circuit court desegregation
orders in Pasadena City Board of Education v. Spangler,55 Austin In-
dependent School District v. United States,56 and Dayton Board of
Education v. Brinkman,57 the Court followed the pattern set in Milliken
and purported to question only the scope of the remedy ordered by the
lower courts. A closer look at the three opinions, however, reveals that
the remedies ordered are inappropriate only because the Supreme Court
has once again ignored the rather obvious truths about segregation set
forth above.

In Pasadena, the Supreme Court found the district court in error when,
in 1974, it refused to modify its 1970 desegregation order to eliminate
the requirement that there be “no school in the [district] with a majority of
any minority students.”58 The Court noted that the defendant board had
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been in literal compliance with this provision of the order in the initial
year of its operation. While five schools were ostensibly in violation of the
district court’s “no majority of any minority” requirement at the time of
the hearing on the motion to modify, there was no showing that the post-
1971 changes in racial mix of those schools were caused by segregative
acts chargeable to defendants. The Court found that compliance with the
pupil assignment requirement in 1970 “established a racially neutral sys-
tem” in the school district and that “neither school authorities nor district
courts are constitutionally required to make year-by-year adjustments of
the racial composition of student bodies once the affirmative duty to de-
segregate has been accomplished and racial discrimination through offi-
cial action is eliminated from the system.”59

But, had the school board met its affirmative duty to eliminate state-
created discrimination from the system? Had it established a racially neu-
tral system? The answer is clearly “no.” In its original order, the district
court had found the existence of a segregated or dual system by virtue of
the district’s policies with regard to the hiring, promotion, and assign-
ment of teachers and professional staff members; the construction and
location of facilities; and the assignment of students.60 All of the practices
served separately and cumulatively to stigmatize blacks and the schools
they attended and at which they taught.

The Supreme Court refused to understand, however, that once the
stigma is affixed by the existence of a dual school system, the injury re-
mains, at the very least, until the state has ceased all official name-calling,
by way of hiring, promotion of teachers, construction and location of
schools, and student assignment. The Court perceived the assignment of
students as a distinct and separable constitutional violation that could be
independently corrected, and held that once the school board had met
this requirement of the order, it could not be held responsible for any
further violation. The Court ignored the probability that much of the
white flight that had caused the desegregation between 1971 and 1974
had occurred because schools continued to be identified as black schools
and because teacher assignment practices continued to label blacks as
inferior.

In Austin Independent School District v. United States, the Supreme
Court issued a per curiam opinion, vacating a Fifth Circuit desegregation
order requiring extensive busing within the school district.61 In a concur-
ring opinion echoing the Milliken holding that the remedy must be co-
extensive with the proven wrong, Justice Powell noted that “large-scale
busing is permissible only where the evidence supports a finding that the
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extent of the integration sought to be achieved by busing would have
existed had the school authorities fulfilled their constitutional obligations
in the past.”62

While Milliken is cited in Austin for the proposition that the remedy
should not exceed the scope of the violation, Justice Powell has gone
even further in curtailing plaintiffs’ chances for gaining relief, establishing
a presumption of innocence in favor of the defendant school district. This
shifting of the burden of proof is unprecedented; plaintiffs must now prove
that each instance of segregation within a district would not have oc-
curred but for the intentional acts of the school board. This represents a
radical retreat from Keyes v. School District No. 1,63 which established
the rule that once plaintiffs establish an intent to segregate that affects a
substantial portion of the school district, it will be presumed that all re-
maining segregation in the district resulted from intentional state action.
The Supreme Court has once again ignored the fact that when the school
board intentionally segregates one school, not only has it stigmatized the
black children in that school, but it has done so to all of the black children
in the district.

Likewise, in Dayton Board of Education v. Brinkman,64 the Supreme
Court vacated a federal district court order requiring that all schools be
brought within 15 percent of Dayton’s 48 percent to 52 percent black-
white population ratio. The Supreme Court found that a constitutional
violation affecting only high schools, whereby optional attendance zones
could be used to allow white students to avoid attending predominantly
black schools, would not justify an order requiring that all schools be
integrated.

Relying on Austin, Justice Rehnquist, writing for the majority, reiter-
ated Justice Powell’s new twist on the Milliken rule that the scope of the
remedy not exceed the scope of the violation. In particular, he found that
the district court “must determine how much incremental segregative ef-
fect these violations had on the racial distribution of the Dayton school
population as presently constituted, when that distribution is compared to
what it would have been in the absence of such constitutional violations.”65

But the Court has done more than simply apply the Milliken test.
Insult has been added to injury in citing Keyes v. School District No. 1 as
precedent for this novel placement of the evidentiary burden. The rule
established in Keyes would clearly have required that, a prima facie case
of intentional segregation having been made, the burden would shift to
the school district to prove that existing segregation in the district was not
the result of its acts. The Dayton Court, thus, misinterpreted Keyes when
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it placed the full burden of proving constitutional violation or injury on
the plaintiffs without applying the Keyes presumption.

Only by ignoring the nature of the institution of segregation can the
Supreme Court hold that a school board may declare black high school
students unfit to go to school with white students and fail to recognize
that black elementary school children in the same school district are equally
injured by that declaration. When black high school students are labeled
inferior by segregation, their younger brothers and sisters in elementary
school do not escape that label. Thus, the constitutional violation per-
vades the entire school system, if not the entire community of Dayton.
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Chapter 8


Discrimination:
A Pervasive Concept

Michael H. Sussman

Judicial treatment of racial discrimination claims deserves greater inquiry
and study. Do courts perceive racial discrimination as it exists, or do
judicial doctrine and evidentiary rules inhibit plaintiffs from demonstrat-
ing the full force and effect of such actions, whether private or public? It
appears that courts, and many plaintiffs, fail to appreciate the unitary
nature of racial discrimination. I argue that new principles are needed to
guide judicial consideration of racism, principles more accurately reflect-
ing the pervasive expression of this anti-democratic phenomenon and
more effectively allowing for its extirpation.

I speak from firsthand experience as a litigator in many cases where
racial discrimination is the central issue, whether courts recognize it or
not. One of the most enlightening cases in which addressing race was
unavoidable, United States v. Yonkers Board of Education,1 is described
in detail below. Two principles can be drawn from it that should guide
proponents of racial justice in the future. The “principle of simultaneity”
reflects a reality of state and local government: Laws and policies often
work together in ways that may not be obvious to those who refuse to
look. The result of this interaction demands attention and the principle of
simultaneity is one step toward an adequate recognition of it. The prin-
ciple of simultaneity posits, briefly, that invidious racial discrimination is
not separated into neat sociological, political, or pedagogical areas or
topics. There is no such thing as a racially discriminatory motive in set-
ting housing policies that is discrete from a racially discriminatory motive
in education decision-making. Racism is a pervasive concept.

The “resemblance principle” addresses a related, yet distinct, ques-
tion: What time period or scope of discriminatory actions is relevant in
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proving that current practices constitute intentional racial discrimination?
The resemblance principle asserts that the entire history of interactions,
whether directed at the same individual(s) or at others, is relevant to deter-
mining whether the particular action at issue resulted from a discrimina-
tory motive. Both of these principles describe a reality advocates need to
put into words. If we continue to argue that laws and policies work to-
gether in discriminatory ways that are pervasive in our society, courts and
policy makers will see this reality.

Discrimination in Yonkers

In November 1985, the Honorable Leonard Sand held the city of Yon-
kers, New York, liable for racially segregating the Yonkers public schools
in violation of the Fourteenth Amendment. Despite an appointed school
board’s titular control over school affairs, Judge Sand found that, through
mayoral appointments to the board of education, municipal control over
the board’s purse strings, and, most importantly, segregative housing
policies, the city government had intentionally contributed to creating
and maintaining racially segregated schools. At the same time, Judge
Sand ruled that the city of Yonkers had intentionally segregated all forms
of assisted housing by placing them in southwest Yonkers, the city’s only
area of minority concentration.

In holding the city of Yonkers responsible for school segregation, a
holding which the Second Circuit affirmed in December 1987, Judge
Sand relied upon two subsidiary conclusions. First, local elected officials,
while not necessarily venal or bigoted individually, willfully reflected dis-
criminatory public sentiment in their public policy decisions. Second, by
so ignoring the dictates of the Fourteenth Amendment, state actors en-
gaged in illegal conduct affecting agencies beyond their own specific spheres
of responsibility. Thus, while city council members did not directly estab-
lish educational policy, their housing-related decisions effectively and in-
tentionally ensured a high degree of racial segregation in the city’s schools.2

Rather remarkably, given its late timing in the litany of school desegre-
gation litigation, Yonkers represents the first and only case in which a
district court has held municipal officials liable for intentionally segregat-
ing local schools and required them to cure school segregation. In all
other northern school desegregation cases, courts have fastened liability
only upon those school authorities directly responsible for operating the
public schools, or those states deemed responsible for permitting such
conditions to persist.3 In addition, while many civil rights advocates have
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long articulated the rather elemental relationship between segregated liv-
ing conditions and segregated schools, in very few prior cases have liti-
gants asked courts to impose liability for school segregation on local offi-
cials allegedly responsible for creating segregative housing patterns. More
commonly, plaintiffs have sought to introduce evidence of segregative
housing policies against state officials, seeking orders requiring them to
contribute to local school desegregation remedies.4

In 1992, the late Judge Vincent Broderick, also from the Southern
District of New York, ruled in Allen v. City of Yonkers5 that, in 1982,
Yonkers had discriminatorily discharged Wilbert Allen, its first black com-
missioner. Judge Broderick found that the Yonkers officials were not com-
fortable entrusting Allen with leadership of its Department of Develop-
ment, since that responsibility encompassed housing-related issues then
under scrutiny in United States v. Yonkers Board of Education. Having
an African American in such a sensitive position during this high-profile
litigation was of concern to Yonkers’ provincial officials, who felt they
could not trust an African American to keep their racially charged confi-
dence. Judge Broderick found that such stereotypical and race-tainted
actions violated 42 United States Code Section 1983’s prohibition of
racial discrimination by governments and awarded Allen a substantial
monetary settlement following the long-delayed finding of liability.

Likewise, in the mid-1980s, the NAACP and the New York Civil Lib-
erties Union brought separate suits under the Voting Rights Act against
the city of Yonkers challenging the racial gerrymandering of city council-
manic districts. The historic fracturing of intentionally created areas of
minority residential concentration in West Yonkers among five or six pre-
dominantly white wards diluted black electoral opportunities. The city
council declined to defend these actions and ultimately settled the litiga-
tion. This 1985 compromise allowed the election of the city’s first Afri-
can American council member, Joseph Burgess.

In a slightly earlier period, acting on the complaint of the local branch
of the NAACP, the Department of Justice filed suit challenging the racial
exclusivity of the Yonkers Police and Fire Departments. Both depart-
ments signed consent decrees committing them to substantial increases
in minority representation in their workforces. Additionally, during the
same time period, numerous individuals filed claims and lawsuits against
the Yonkers Police Department alleging racially based police brutality.
Again, many of these claims settled.

What was the common thread of all this litigation? A large, indeed
a controlling, proportion of Yonkers’ ruling elite condoned racial
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discrimination as a governing device. Starting in the 1950s, many of the
city’s white residents vociferously and actively opposed racial desegrega-
tion in housing and schooling patterns. Neighborhood civic associations
repeatedly championed racially exclusionary policies and maintained a
high degree of vigilance in ensuring no assisted housing encroached upon
their territory. Not surprisingly, local politicians of both parties succumbed
to this racist sentiment and adopted like-minded policies.6 Careers were
built and lost in the crucible of racial politics. As former New York State
lieutenant governor Alfred Del Bello, himself a former mayor of Yonkers
and a practitioner of such politics, testified at the 1983 school and hous-
ing trial, to be successful in politics in Yonkers during this era, one had to
reflect and project acceptance of this broadly held sentiment.7

The Principle of Simultaneity

In presenting discrimination claims, lawyers often narrowly focus on the
facts of the case. When dealing with state actors,8 however, such a focus
is myopic and unwise. Instead of such a narrow focus, an attorney con-
fronted with such a case should strive to develop and present a broader
understanding of the social and racial context in which decision makers
operate. Attorneys must understand that the view of reality reflected in
sociology and in the titles of law school courses (for example, Employ-
ment Discrimination Law, Housing Law, and Education Law,) bear little
resemblance to the tapestry that constitutes actual municipal decision-
making.

Just as Yonkers politicians understood and intended school segrega-
tion to flow from segregating public housing, they also knew municipal
employment would likely remain under the control of white citizens as
long as African Americans and Latinos were kept out of the Yonkers City
Council. Thus, electoral gerrymandering was not adopted merely to main-
tain white hegemony in the city council. It additionally served as a means
of ensuring that blacks did not gain access to municipal decision-making
of any sort or, of equal importance, a handle on the patronage train of
elective office.

I explain the pervasive nature of racial discrimination through what I
call the principle of simultaneity. Understanding how racial discrimination
functions through this principle has implications for trial lawyering and
should inform judicial rulings concerning the admissibility of evidence.
Since Monnell v. Department of Social Services,9 municipalities have
been subjected to liability under 42 United States Code Section 1983
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only upon a showing that they engaged in a pattern, practice, custom, or
usage of violating constitutional rights. This standard, while at first blush
detrimental to civil rights practitioners, actually opens the door to the
introduction of evidence transcending the case specifics by allowing the
demonstration of a similar animus and array of related municipal prac-
tices. Indeed, requiring plaintiffs to establish a pattern, custom, policy, or
usage makes it incumbent on courts to allow plaintiffs extensive leeway in
presenting evidence. The Monnell formulation actually implies accep-
tance of the principle of simultaneity: rather than allow municipal liability
to be based, generally, on isolated instances, courts have recognized that
to be actionable, racial segregation must be reasonably pervasive.

Such standards of proof invite plaintiffs to engage in the kind of exten-
sive discovery and truth telling that characterized the Yonkers litigation.
In light of the necessity of such broad proof, plaintiffs must be allowed
access to a concomitantly broader range of information during discovery.
Furthermore, in order to be consistent, courts that intend to abide by the
Monnell standard of proof must permit plaintiffs’ counsel very broad lati-
tude in admitting evidence.

In developing the Monnell standard, the Court concluded that “a mu-
nicipality cannot be held liable under § 1983 on a respondeat superior
theory.”10 The movement away from respondeat superior carries other
important implications. Rather than serving as a forum to determine
whether a particular municipal agent violated the law, the Monnell stan-
dard transforms each case into a question of whether the municipality
had a broad policy, practice, custom, or usage of racial segregation. Find-
ings against municipalities will carry significant weight in subsequent liti-
gation. Although not res judicata in most instances, they constitute a
significant step in weaving the tapestry of governmental discrimination in
subsequent actions.

In addition, given the standards governing summary judgment mo-
tions,11 courts applying the Monnell standard of proof should generally
deny such motions and give the plaintiff leave to present all evidence of
municipal practice, policy, custom, or usage to the fact finder at trial. This
follows because the fact finder may infer, from the array of discriminatory
acts presented, that a like motive has substantially dictated the challenged
adverse actions. As motive necessarily implicates disputed issues of fact,
summary judgment will generally be inappropriate.

While Monnell seems consistent with the principle of simultaneity and
recognizes that, if racism infects municipal decision-making, it is likely to
rear its ugly head more frequently, recent cases have further restricted
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municipal liability. The more recent focus has been on whether the deci-
sional authority that allegedly acted in a discriminatory manner did so at
the behest or dictate of the municipal body formally entrusted with the
responsibility for that decision.12 Absent such a delegation, courts have
declined to hold municipalities liable for the discriminatory acts of their
agents, whether the pervasive, customary nature of such conduct could
be established or not.

Such an overly formalistic legal standard defies the dynamics of mu-
nicipal decision-making, which is often much less compartmentalized than
this legal standard presupposes. In Yonkers, for instance, housing policy
authority was formally vested in the Yonkers City Council, and the council
was responsible for selecting sites for the development of subsidized units.
Before the city council ever formally considered a site, however, the mayor
and his staff informally viewed sites with the affected city council mem-
ber, that is, the council member in whose ward the proposed site was
located. If the affected member vetoed the site, it never reached the floor
of the city council. The city council ultimately had decisional authority to
approve sites never formally designated this function to either the strong
city manager, the weak mayor, or other executive officers or individual
council members. However, in practice, different combinations of such
officials acting together actually controlled what sites came before the
council for approval and, therefore, what sites were approved. In short, a
system of local council vetoes operated as a pre-check on presentations
for the further consideration of any housing site.

Likewise, in the early 1970s, the late Dr. Robert Alioto, a young ener-
getic superintendent, took over leadership of the Yonkers school district.
Arriving in Yonkers with designs to replace an aging bureaucracy, Alioto
hired many new and inspired administrators to remake the special educa-
tion program, expand programmatic choices in the public schools, and
improve vocational education. At the same time, Alioto decided he would
not attempt to reverse the increasingly severe racial segregation in Yon-
kers’ schools, a phenomenon he personally abhorred. As Alioto and his
aides later conceded, he did not wish to imperil his emerging career by
attempting to restructure school attendance lines or recommending any
other measure to combat increasing racial division in the schools.

While the Yonkers Board of Education had the authority to set school
zones and implement other policies to either decrease or increase racial
segregation, Alioto effectively retained decision-making power by never
forwarding for board consideration any proposal related to desegrega-
tion. Just as Yonkers’ weak mayor and his administrators insulated the
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formal decision-making body from votes on controversial housing sites,
Alioto sheltered school board members from public consideration of the
persistent patterns of racial segregation in the city’s schools.

Any analysis of racial discrimination in Yonkers and other communi-
ties cannot therefore focus merely on the actions of those decision-mak-
ers authorized by state law. The inquiry must instead consider a context
that leads to governmental decision-making and concentrate on those
administrators charged with recommending and then implementing poli-
cies. If, as in both instances discussed above, governmental bodies inten-
tionally delegate the process of developing policies for their consideration
to administrative staff, which in turn avoid proposing plans to alter the
racial status quo, such actions should be fairly attributable to the deci-
sional authorities themselves. These actions are therefore relevant to a
determination of municipal liability for racial segregation or discrimination.

The principle of simultaneity also has implications for judicial applica-
tion of the rules of evidence. Suppose that in Yonkers the plaintiffs had
sought to introduce evidence that the City of Yonkers intentionally gerry-
mandered councilmanic electoral districts and terminated Wilbert Allen,
an African American, rather than allow him to lead the Yonkers Depart-
ment of Development after city housing policies were challenged. In my
view, both strands of evidence clearly would be relevant to demonstrating
that the city council was bent on adopting and implementing discrimina-
tory housing policies.

This evidence is relevant because racial gerrymandering, like the use
of a poll tax, is intended to reduce the efficacy of minority participation in
the electoral and, hence, the political process. In Yonkers, where the sit-
ing of public housing was an intensely political issue that had dominated
municipal elections for several decades, a court could fairly infer that the
same animus underlying the restriction of minority housing options would
motivate officials to exclude relevant persons from municipal decision-
making. Minority access to the political process could erode the substan-
tive outcomes desired by the gerrymandering majority and provide in-
sight into the inner workings of government, making implementation of
racist policies much more difficult. It would also equip the newly elected
African American with otherwise unavailable information, creating a
potential truth teller whose impact could ultimately be far more signifi-
cant than his or her single vote on public policy issues. In short, the
same mentality striving to maintain racially segregated housing conditions
would want to exclude African Americans from the functioning of local
government.
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In Village of Arlington Heights v. Metropolitan Housing Develop-
ment Corp.,13 the Supreme Court enumerated the types of evidence
from which inferences of intentional racial discrimination could reason-
ably follow. The two critical forms of evidence cited were deviations from
the defendant’s own substantive decisional rules and alterations in proce-
dures that the defendant usually utilized in the making of relevant public
policy under discussion.

Viewed through this prism, racial gerrymandering represents a signifi-
cant deviation from substantive principles and a clear effort to shape the
process in a way that is disadvantageous to racial minorities. Racial gerry-
mandering is a technique fundamentally intended to shape the substan-
tive outcome of all other issues considered by a governmental body. This
technique directly contravenes the most basic substantive principle of our
polity—the encouragement of participation by our citizens in the electoral
and governance process.

Instead of forwarding this basic substantive principle, racial gerrymander-
ing sends a contrary message: We do not wish your involvement in the
political process, either as participants or as decision makers. We shall
erect barriers to your election to political office and expect these barriers
to create disinterest in governance among your ranks. This alienation
will, most assuredly, leave us better able to dominate the political process
and to continue to have our own way on issues of import to us, particu-
larly issues with racial content.

Any court trying to understand the deep-seated nature of such policies
should examine the persistence of such electoral gerrymandering and its
relationship to the broad sentiment of maintaining the racial status quo,
specifically in housing. That this constitutional violation involves voting,
not housing, should be of no moment to its relevance, as a court assesses
whether, in the housing sphere, the same governmental body acted with
discriminatory intent.

Likewise, a court should receive evidence that Yonkers terminated
Wilbert Allen, an African American, after its housing policies were chal-
lenged as racially discriminatory.14 The knowledge that Allen advocated
scattered-site subsidized housing, in direct contravention to forty years of
municipal practice concentrating nearly all such housing in predominantly
minority areas, and that this advocacy caused white city council members
to lobby for his termination,15 provides important insights into the less
formal implementation of racial segregation.

The same council members who pressed the city manager to termi-
nate Allen because black people could not be trusted to implement poli-
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cies inspired by bias against “their kind,” also vetoed potential housing
sites in their wards.16 The consistency in their conduct provides the court
with a more complete picture of the nature of discriminatory municipal
practice and policy. Again, breaking from a narrow perspective concern-
ing the admissibility of evidence would significantly aid a fact finder with-
out unjustly prejudicing defendants.

Yonkers takes the principle of simultaneity to a broader, more encom-
passing level. The district court found, and the court of appeals affirmed,
that the commonality underlying discriminatory decisions in housing and
education was the desire on the part of elected and appointed officials to
capitulate to what they perceived to be majority sentiment.17

Proving this racist sentiment was essential for the plaintiffs’ victory in
Yonkers. In summarizing the applicable standard of law, the court of
appeals noted that it was well established that “in order to prove a claim
of discrimination in violation of the Equal Protection Clause a plaintiff
must show not only that the state action complained of had a dispropor-
tionate or discriminatory impact but also that the defendant acted with
the intent to discriminate.”18 The Yonkers plaintiffs conducted exten-
sive interviews with community leaders and reviewed forty years of news-
paper accounts, and the minutes and records of the Yonkers Municipal
Housing Authority, the City Planning Board, the Yonkers Community
Development Agency, the Yonkers Urban Renewal Agency, the Yonkers
City Council, and state and federal funding agencies. The NAACP gath-
ered its minutes and pertinent correspondence from the same time pe-
riod. This allowed its counsel to demonstrate, through contemporane-
ously prepared documents, that less segregative solutions received short
shrift from Yonkers officials and the outrage of the political majority.

After reviewing these documents, the plaintiffs conducted more than
125 depositions, including those of many former and current, elected
and appointed school and housing officials. This extensive inquiry al-
lowed the plaintiffs’ counsel to present forty years of comprehensive ra-
cial and social history to the district court and led to its epic opinion, some
625 pages in length, chronicling, in great and unassailable detail, racist
municipal and school district policies. Such an exhaustive historical re-
view allowed the district court to conclude that the common link over
decades and across “subject matter” areas in Yonkers was persistent,
racist community sentiments. It further permitted the court to conclude
that these sentiments were actualized through pressure on elected and
appointed officials to adopt policies perpetuating the racial status quo.
Based on the voluminous record created by the litigants, the district court
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recognized that “subsidized housing in Yonkers has been characterized by
a common theme: racially influenced opposition to subsidized housing in
certain areas of the City, and acquiescence in that opposition by City
officials.”19 These officials succumbed to majoritarianism because if they
did not, they believed that they would be replaced by others who would.
While some white residents of the city opposed racist policies, and while
some elected and appointed officials condemned exclusionary and segre-
gative policies, their opinions held little sway. The long historical moment
belonged to those who advocated stereotypical views of racial minorities
and wished to structure Yonkers’ public life to ensure a pervasive residen-
tial segregation then extant in the private market.

In litigating Yonkers, the plaintiffs were particularly intent on demon-
strating the nexus between private decision-making and public policy.
Numerous white families settled in East Yonkers immediately after World
War II. They created racially restrictive covenants and, after these lost
their force and effect, stoned real estate agents who showed racial minori-
ties homes in their neighborhoods. These same families refused to adver-
tise homes for sale in newspapers, for fear this would more easily open
their communities to racial minorities.

In this light, why would these same people not attempt to ensure that
public policy led to precisely the same result as their private actions? Why
would such people allow or even tolerate assisted or subsidized housing in
their neighborhoods? Why would they elect a council member who would
seriously and fairly consider such placements? Why would they voluntar-
ily open their schools to minority children from West Yonkers?

Predictably, upon review, the public acts of East Yonkers’ elected rep-
resentatives repeatedly mirrored the private market discrimination played
out daily in home sales. Just as residents sought to maintain lily-white
suburban developments three and four miles from the urban squalor de-
veloping in West Yonkers, their representatives at city hall opposed any
incursion of the poor into their developing neighborhoods.20 When resi-
dents demanded personal preference and values to overcome the dictates
of the Fourteenth Amendment, local government actors ignored the
country’s founding principles in favor of this pernicious majoritarianism.
Public and private discriminatory sentiment combined into a single perva-
sive system of racism.21

Just as evidence that Yonkers’ politicians discriminated in other spheres
of political and social life should be admissible to prove the racially dis-
criminatory intent behind decisions made in the housing and education
spheres, so too should courts faced with issues of racial discrimination
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pierce any distinction between the private and public spheres. Communi-
ties that have intentionally excluded blacks or cabined minorities in par-
ticular neighborhoods succeed in this endeavor by simultaneously imple-
menting common racist designs in both the private market and public
sphere. The principle of simultaneity should cause us to scrutinize closely
both sides of the equation, not cause fixation on one to the exclusion of
the other.

The Debate over Unitary Status:
An Application of the Principle of Simultaneity

Southern schools were segregated as a matter of law. Northern schools
were segregated as a matter of practice and custom. In both cases, school
segregation truly resulted from official capitulation to epochal social norms
and mores. In the South, these norms were legislated and formal. In the
North and West, these norms were usually expressed through incremen-
tal state action, where discriminatory decision-making was masked as
episodic and discretionary, as opposed to being dictated immediately by
legislation.

Having previously entered often-complex injunctions requiring school
districts throughout the country to cure and extirpate racial segregation
and discrimination in and from public schools, federal courts in the last
ten years have faced challenges to their ongoing supervisory role.22 Should
not courts now declare school districts unitary, release them from ongo-
ing federal court supervision, and allow local communities again to con-
trol their own destinies? This would, it is asserted, allow local authorities
again to make unfettered decisions concerning new construction, school
attendance zones, and other matters pertinent both to school district
management and racial mixing.

Initially, courts identified six factors to analyze in determining whether
school districts deserved to manage themselves without further court su-
pervision.23 The so-called “Green factors” each represented an allegedly
different aspect of school affairs. Courts were directed to assess whether
local districts had conducted themselves nondiscriminatorily and exhib-
ited good faith in each of these areas: student assignments, faculty assign-
ments, staff assignments, transportation, extracurricular activities, and
school facilities.

In Freeman v. Pitts,24 the Court indicated that federal courts could
gradually reduce their supervisory role, in an “area by area” fashion as
opposed to an “all or nothing” manner, upon a finding that the school
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district had complied with court orders in a specific area. This nebulous
formulation spawned much interest among educators, who envisioned
public-placating motions seeking gradual cessation of court supervision
and correspondingly receiving incremental applause from their constitu-
ents upon the grant of such motions. Thus, even if a school district had
not fully desegregated or complied with existing court orders, it could
show the community progress in getting out from under court orders by
gaining “partial unitary status.”

The premise of Justice Kennedy’s opinion for the majority in Free-
man, that “the ultimate objective” of the school desegregation decree
was “to return school districts to the control of local authorities,”25 and
his suggestion that the district courts have a “duty” to do so, are ill-
conceived and ahistorical. The objective of the desegregation decree is to
remedy racial segregation that violates the Constitution. The Court’s con-
servative majority seems to believe that the return to local control is a
value as essential to our Constitution as eliminating racial segregation. It
is not: Once a community engages in pervasive racial segregation, the
presumption that it merits local control weakens, and judicial emphasis
must turn to the eradication of the effects of the illegal conduct. After
such a finding, courts should err on the side of the victims of racial dis-
crimination and show less concern for those who violated the Constitu-
tion, particularly regarding control of the institutions they used as weap-
ons of discrimination. Furthermore, the presumption that local control is
some form of safeguard against racial discrimination lacks historical foun-
dation or moral validity.

It is far more productive to embed the principle of simultaneity in our
judicial standards and in doing so encourage courts to determine whether
school authorities have been motivated by a desire to comply with school
desegregation orders. If, on balance, districts have shown a strong pro-
clivity to comply and have structured the totality of their school affairs in
a manner consistent with antidiscrimination principles, the court should
make a second-level inquiry. That is, does community sentiment suggest
it is likely that, absent court supervision, substantial pressures will de-
scend upon school authorities and cause a retreat from compliance with
equality norms? This inquiry will provide the greatest insight into the
need for continuing court supervision.

Courts should ask, for example, Are community residential patterns
segregative or integrative and, if the former, why? Are African Americans
well-represented as decision makers on those governmental bodies affect-
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ing, directly and indirectly, school policies? Is municipal employment dis-
tributed in a nondiscriminatory manner? Each of these questions offers
some insight on whether it is prudent for a court to cease supervision of
a desegregation remedy. While the answer to no single such question
should be dispositive, each provides some assurance to the district court
that broader community sentiment will not again rear up and demand a
return to conditions of pervasive segregation within the jurisdiction’s
schools. These inquiries show realistic judicial acknowledgment that school
segregation did not arise in a vacuum and that a condition of existing
compliance can easily be compromised.

Despite the limitations of Pitts, the Court opened the door to broader
inquiry when it recognized that “the potential for discrimination and racial
hostility is still present in our country.”26 One might reasonably wonder
why the majority chose the term “potential” in light of the plethora of
decisions reaching its docket each term that contain findings of pervasive
racial discrimination. In any event, the Court’s focus on the good faith of
school authorities broadens the inquiry from the Green factors. By re-
viewing what school authorities had done, a court could analyze the Green
factors historically. However, “good faith” is a more elastic concept, invit-
ing the court to inquire into motivation and reasoned speculation as to
how school authorities will behave in the future. Pitts commands courts,
therefore, to make a prediction that Green did not contemplate: How will
these decision makers handle increased and unsupervised authority? The
Court has also prudently instructed district courts to assess the prospects
of local compliance with constitutional principles absent judicial supervi-
sion. The Court unfortunately provided little guidance on what factors,
beyond “the school system’s record of compliance,”27 courts should or
must assess before concluding that school officials acted in good faith and
that compliance is likely to continue.

Such an unpointed direction from the Supreme Court is an invitation
to district judges to apply their own ideology to the issue of continuing
judicial supervision. The Court should provide judges clearer direction as
to those factors that it believes bear on these related issues—good faith
and the prospects for future compliance.

In approaching the issue of good faith, courts should analyze whether
school authorities have consistently made choices to foster or retard racial
segregation. Apart from determining whether districts have technically
complied with court orders, courts should assess the commitment of lo-
cal administrators and teachers to the spirit of the order. Such an inquiry
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gauges the breadth of motion and discretion such officials have and, with-
out the necessity of direct inquiry, indicates their perception of community
sentiment. Has compliance been begrudging, reflecting an awareness of
generally adverse community sentiment, or has it been internalized deeply
into the school system’s operation, reflecting a firmer acceptance of anti-
discrimination in that community’s social life? Do the principles underly-
ing school desegregation—a commitment to nondiscrimination and equal
opportunity—pervade the operation of the school district or are they merely
touted to satisfy judicial directives? In short, a school district demonstrates
good faith in how administrators act when no one is looking over their
shoulder, when they have some discretion to act, and when they are act-
ing to satisfy constituents other than the federal courts.

Courts may also assess good faith by analyzing whether school district
officials have championed implementation of the desegregation order or
shied away from its advocacy. In Jacksonville, Florida, for instance, school
officials signed a consent decree to comply further with long-standing
desegregation orders in July 1990. However, the same leaders who bal-
lyhooed the terms of the agreement at a joint press conference with the
NAACP later distanced themselves from its critical terms, communicated
to the public in a manner adverse to its intent, and failed to champion its
spirit in repeated jousting with community groups. In sum, these leaders
demonstrated that if left on their own, they had neither the capacity nor
the will to stand up to contrary community pressure in the defense of
desegregated schools. In such an instance, unitary status remains a dis-
tant dream.

Similarly, in assessing whether school authorities are likely to voluntar-
ily make decisions consistent with the Fourteenth Amendment, plaintiffs
should present, and courts should review, evidence of how municipal
officials in the same community deal with race-sensitive issues. This is the
best barometer both of the kinds of pressures that school authorities will
face once relieved of judicial supervision and of how they will likely re-
spond or have to respond. If, for example, a court finds that the commu-
nity in question is evidencing a high level of racial polarization in selecting
sites for assisted housing and exhibits severe patterns of racially segre-
gated housing, it is unlikely that school authorities will be able to admin-
istrate schools in a nondiscriminatory manner. Embedded community sen-
timent, as expressed in the citizenry’s manifested desire to maintain existing
segregative housing patterns, strongly counsels against releasing school
authorities from judicial supervision in such instances.
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Some may assert that this kind of inquiry is unfair to school authorities
or that school districts are separate juridical entities that can carry only so
much baggage. Therefore, courts should not evaluate school authorities
on the basis of local authorities’ conduct regarding race-related issues.
School district management, however, has historically reflected broader
community values. A school district that has discriminated against and
engaged in segregating racial minorities in the past likely did so either
because legislation required this result or because less formal, but equally
intense, social pressures mandated it. School officials did not invent or
instigate racial segregation. Generally, they conformed the organization
of schools to broader social patterns and forces. In determining whether
federal court supervision of schools is still necessary, it is fair to examine
the state of current community sentiment as reflected in the actions of
other juridical bodies and the likelihood that, absent the check provided
by the federal judicial presence, segregation and discrimination will
reemerge.

Such a broad inquiry admittedly reflects a certain erring on the side of
caution. When fundamental principles of American constitutional law with
potentially immense impacts on the future of institutions and individuals
are implicated, however, such caution is warranted. This is particularly
true in light of the internalized force and pernicious effects that racial
discrimination continues to hold in our society. The persistence of racism
in the American psyche lends plausibility to the notion that, in general,
racial polarization will animate public policy absent court supervision.
The severity of the effects of discrimination indicates that, as a society,
we should attempt to structure our affairs to prevent such sentiments
from dominating institutional life before, not after, they are actualized.
This is, of course, particularly appropriate where the institution involved
so clearly shapes the hearts and minds of our children.

While stricter judicial scrutiny may appear onerous, our national legacy
makes it a price worth bearing for at least two reasons. Judicial supervi-
sion serves as a check on the more extreme forces among us. Such over-
sight presents a known and efficacious barrier to those who would try to
impose their bigotry upon our civil institutions. In addition, such supervi-
sion, when viewed fairly, does not inhibit lawful experimentation and
management by local institutions. This alleged problem, though widely
cited in Supreme Court cases as a basis for relieving federal courts of
jurisdiction at the earliest possible moment,28 is in reality a red herring,
and its invocation presents an emotional and false choice. This objection
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fails because courts do not typically mandate specific means of meeting
desegregation and antidiscrimination imperatives.

In Yonkers, for instance, Judge Sand repeatedly offered to modify
extant remedy orders to allow for fuller expression of the municipality’s
own methods of curing segregation and discrimination.29 His rather fu-
tile, if oft-repeated, effort was for Yonkers to take greater ownership of
the remedial process. More generally, local control is fundamentally com-
patible with judicial supervision. What is incompatible with such supervi-
sion is the expression, through local control, of racist sentiment.

In short, judicial supervision remains warranted if, after an exhaustive
and broad review, a court concludes that the withdrawal of such authority
is reasonably likely to lead a school district to retreat from its active efforts
to desegregate. In addition, courts should continue their supervision if
the plaintiffs show that the school district is not complying, in full or in
part, with extant desegregation orders. Courts should not desist their
supervisory role merely upon a finding that it is unlikely districts will en-
gage anew in unconstitutional conduct or a finding that in some specific
area compliance has been achieved, though it is lacking in others.

The issue should be whether entities that have been found liable for
intentionally violating the constitutional rights of minority schoolchildren
will remain as committed to remedying such violations absent judicial
oversight as they would be in its presence. If school districts seeking uni-
tary status cannot convince courts that, left to their own devices, they will
carry out remedial policies and comply with court orders, they should not
be released from close supervision.

The principle of simultaneity should guide courts in assessing the cur-
rent community sentiments concerning race before reducing judicial over-
sight. If other local institutions appear racially polarized, there is every
reason to believe that school authorities will again be subjected to similar
influences, whether formal or informal, and, as in prior times, capitulate
to them. This conclusion entails no pejorative judgment on the character
of those administering or running school districts. Instead, it is a histori-
cally based commentary on how difficult it is for such actors to resist the
influence of pervasive racial bias. Put another way, it recognizes that school
organization has followed, not forged, broader social trends. Moreover, as
providing equal opportunity and ending discrimination are crucial na-
tional imperatives, more important than returning full control over school
affairs to local officials, courts must err on the side of retaining jurisdic-
tion, particularly where rampant discriminatory majoritarianism threatens
institutional advancement.
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Conclusion

Courts have expended too much energy in recent years attempting to
narrow and delimit claims of racial segregation and discrimination. Like-
wise, courts have placed too much focus on ending the role of federal
supervision, despite the continued high level of racial segregation in our
national life and schools. Recognizing the nature of racism, specifically its
simultaneous effect across allegedly divisible areas of social life, will allow
courts to better evaluate both individual claims of discrimination and in-
stitutional assertions of judicial supervision as being unnecessary. The
principle of simultaneity cautions strongly against any retreat from federal
jurisdiction over extant school desegregation orders without a showing
that community acceptance of such principles is high and the absence of
supervision will not prompt a return to racial segregation. Likewise, in
adjudicating individual claims, courts should provide plaintiffs broad leave
to demonstrate the presence of discrimination in other areas. A more
truncated interpretation of the Rules of Evidence both disserves the truth
and protects racial discrimination from exposure and elimination.
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Chapter 9


The Boundaries of Race:
Political Geography in Legal Analysis

Richard Thompson Ford

During the seventies and eighties a word disappeared from the American
vocabulary—the word was “segregation.” It is now passé to speak of racial
segregat ion. In an America that is facing the ident ity crisis of
multiculturalism, where racial diversity seems to challenge the norms and
values of the nation’s most fundamental institutions, to speak of segrega-
tion seems almost quaint. The physical segregation of the races would
seem to be a relatively simple matter to address; indeed, many believe it
has already been addressed. Discrimination in housing, in the workplace,
and in schools is illegal. Thus, it is perhaps understandable that we have
turned our attention to other problems, on the assumption that any seg-
regation that remains is either vestigial or freely chosen. However, even
as racial segregation has fallen from the national agenda, it has persisted.
Even as racial segregation is described as a natural expression of racial
and cultural solidarity, a chosen and desirable condition for which govern-
ment is not responsible and one that government should not oppose,
segregation continues to play the same role it always has in American
race relations—to isolate, disempower, and oppress.

Segregation is oppressive and disempowering rather than desirable or
inconsequential because it involves more than simply the relationship of
individuals to other individuals; it also involves the relationship of groups
of individuals to political influence and economic resources. Residence is
more than a personal choice; it is also a primary source of political iden-
tity and economic security.1 Likewise, residential segregation is more than
a matter of social distance; it is a matter of political fragmentation and
economic stratification along racial lines, enforced by public policy and
the rule of law.
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Segregated minority communities have been historically impoverished
and politically powerless. Today’s laws and institutions need not be ex-
plicitly racist to ensure that this state of affairs continues; they need only
perpetuate historical conditions. In this chapter, I assert that political ge-
ography—the position and function of jurisdictional and quasi-jurisdic-
tional boundaries2—helps to promote a racially separate and unequal dis-
tribution of political influence and economic resources. Moreover, these
inequalities fuel the segregative effect of political boundaries in a vicious
cycle of causation: each condition contributes to and strengthens the oth-
ers. Thus, racial segregation persists in the absence of explicit, legally
enforceable racial restrictions. Race-neutral policies, set against a histori-
cal backdrop of state action in the service of racial segregation and thus
against a contemporary backdrop of racially identified space—physical
space primarily associated with and occupied by a particular racial group—
predictably reproduce and entrench racial segregation and the racial caste
system that accompanies it. Thus, the persistence of racial segregation,
even in the face of civil rights reform, is not mysterious.

This chapter employs two lines of analysis in its examination of politi-
cal space. The first demonstrates that racially identified space both cre-
ates and perpetuates racial segregation. The second demonstrates that
racially identified space results from public policy and legal sanctions—in
short, from state action—rather than from the unfortunate but irremedi-
able consequence of purely private or individual choices. This dual analy-
sis has important legal and moral consequences: if racial segregation is a
collective social responsibility rather than exclusively the result of private
transgressions, then it must either be accepted as official policy or rem-
edied through collective action.

Part 1 argues that public policy and private actors operate together to
create and promote racially identified space and thus racial segregation.
In support of this assertion, I offer a hypothetical model to demonstrate
that even in the absence of individual racial animus and de jure segrega-
tion, historical patterns of racial segregation would be perpetuated by
facially race-neutral legal rules and institutions. I conclude the discussion
in part 1 by arguing that the significance of racially identified political
geography escapes the notice of judges, policy makers, and scholars be-
cause of two widely held yet contradictory misconceptions: one assumes
that political boundaries have no effect on the distribution of persons,
political influence, or economic resources, while the other assumes that
political boundaries define quasi-natural and prepolitical associations of
individuals. As we shall see, these two assumptions lead jurists and policy
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makers to believe that segregated residential patterns are unimportant to
the political influence and economic well-being of communities and that
such residential patterns are beyond the proper purview of legal and policy
reform. These beliefs are often unstated, but they inform judicial decisions
and the political and sociological analyses underlying those decisions.

Part 2 demonstrates how racially identified space interacts with facially
race-neutral legal doctrine and public policy to reinforce racial segregation
rather than to eliminate it gradually. Legal analysis oscillates between two
contradictory conceptions of local political space; they correspond to the
two misconceptions of space described in part 1. One conceives of local
jurisdictions as geographically defined delegates of centralized power,
administrative conveniences without autonomous political significance;
the other treats local jurisdictions as autonomous entities that deserve
deference because they are manifestations of an unmediated democratic
sovereignty. Both accounts avoid examination of the potentially segre-
gated character of local jurisdictions—the first by denying them any legal
significance, the second by reference to their democratic origins, or by
tacit analogy to private property rights, or both. Thus, legal authorities
that subscribe to either of these accounts never confront the problems
posed by the many jurisdictions that are segregated or promote racial
segregation and inequality.

Two competing normative analyses mirror the doctrinal oscillation
between the conception of local governments as agents of state power
and the conception of local governments as self-validating political com-
munities. One holds that local governments are powerless creatures of
the state and prescribes greater autonomy for local governments; the other,
which insists that local governments are powerful, autonomous associa-
tions, advocates bringing the “crazy quilt” of parochial localities under
centralized control.

Part 2 also returns to our original focus on race relations and suggests
that the characteristic oscillation in local government doctrine informed
by democratic theory is related to a particularly American conflict be-
tween the goals of racial and cultural assimilation, on the one hand, and
separatism, on the other. Neither assimilation nor separatism is fully ac-
ceptable, and race-relations theorists tend to waver between the two. The
reification of political space thus mirrors a reification of race in American
thought: race is assumed either to be irrelevant, merely the unfortunate
by-product of an ignoble American past and a retrograde mentality, or to
be natural and primordial, a genetic or biological identity that simply is
unamenable to examination or change.
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Finally, part 3 attempts to mediate the characteristic conflicts between
local parochialism and centralized bureaucracy, pluralist competition and
republican dialogue, and racial assimilation and racial separatism. In part
3 I argue that the location of the politics of difference must be the me-
tropolis, the political space in which the majority of Americans now re-
side, work, and enjoy recreation, and in which individuals confront racial,
cultural, and economic differences. Against the nostalgia of the whole and
the one, the “pure” homogeneous community, we should strive for the
achievable ideal of the diverse democratic city.

Conceptions and Consequences of Space

The Construction of Racially Identified Space

Segregation is the missing link in prior attempts to understand the plight of the
urban poor. As long as blacks continue to be segregated in American cities, the
United States cannot be called a race-blind society.

—Douglas S. Massey and Nancy A. Denton, American Apartheid

This chapter focuses primarily on residential segregation and on the geo-
graphic boundaries that define local governments. Although these are
not the only examples of racially identified space, they are so intimately
linked to issues of political and economic access that they are among the
most important. Residence in a municipality or membership in a home-
owners association involves more than simply the location of one’s domi-
cile; it also involves the right to act as a citizen, to influence the character
and direction of a jurisdiction or association through the exercise of the
franchise, and to share in public resources. “Housing, after all, is much
more than shelter: it provides social status, access to jobs, education and
other services.”3 Residential segregation is self-perpetuating, for in segre-
gated neighborhoods “[t]he damaging social consequences that follow from
increased poverty are spatially concentrated . . . creating uniquely disad-
vantaged environments that become progressively isolated—geographi-
cally, socially, and economically—from the rest of society.”4 Local bound-
aries drive this cycle of poverty.

Actors public and private laid the groundwork for the construction of
racially identified spaces and, therefore, for racial segregation as well.
Explicit governmental policy at the local, state, and federal levels has en-
couraged and facilitated racial segregation. The role of state and local
policies in promoting the use of racially restrictive covenants is well known;
less well known is the responsibility of federal policy for the pervasiveness
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of racially restrictive covenants. The federal government continued to pro-
mote the use of such covenants until they were declared unconstitutional
in the landmark decision Shelley v. Kraemer.5 Federally subsidized mort-
gages often required that property owners incorporate restrictive cov-
enants into their deeds. The federal government consistently gave black
neighborhoods the lowest rating for purposes of distributing federally
subsidized mortgages. The Federal Housing Administration, which in-
sured private mortgages, advocated the use of zoning and deed restric-
tions to bar undesirable people and classified black neighbors as nuisances
to be avoided along with “stables” and “pig pens.”6

Not surprisingly, “[b]uilders . . . adopted the [racially restrictive] cov-
enant so their property would be eligible for [federal] insurance,”7 and
“private banks relied heavily on the [federal] system to make their own
loan decisions. . . . [T]hus [the federal government] not only channeled
federal funds away from black neighborhoods but was also responsible for
a much larger and more significant disinvestment in black areas by private
institutions.”8 Although the federal government ended these discrimina-
tory practices after 1950, only much later did it do anything to remedy
the damage it had done or to prevent private actors from perpetuating
segregation.9

Racial segregation was also maintained by private associations of white
home-owners who “lobbied city councils for zoning restrictions and for
the closing of hotels and rooming houses . . . threatened boycotts of real
estate agents who sold homes to blacks . . . [and] withdrew their patron-
age from white businesses that catered to black clients.”10 These associa-
tions shaped the racial and economic landscape and implemented by pri-
vate fiat what might well be described as public policies. Thus, private
associations as well as governments defined political space.

The Perpetuation of Racially Identified Spaces:
An Economic-Structural Analysis
The history of public policy and private action in the service of racism
reveals the context in which racially identified spaces were created. Much
traditional social and legal theory imagines that the elimination of public
policies designed to promote segregation will eliminate segregation itself,
or will at least eliminate any segregation that can be attributed to public
policy and leave only the aggregate effects of individual biases (which are
beyond the authority of government to remedy). This view fails, however,
to acknowledge that racial segregation is embedded in and perpetuated
by the social and political construction of racially identified political space.
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Trouble in Paradise: An Economic Model
Imagine a society with only two groups, blacks and whites,11 differenti-
ated only by morphology (visible physical differences). Blacks, as a result
of historical discrimination, tend on average to earn significantly less than
whites. Imagine also that this society has recently (during the past twenty
or thirty years) come to see the error of its discriminatory ways. It has
enacted a program of reform which has totally eliminated legal support
for racial discrimination and, through a concentrated program of public
education, has also succeeded in eliminating any vestige of racism from
its citizenry. In short, the society has become color blind. Such a society
may feel itself well on its way to the ideal of racial justice and equality, if
not already there.

Imagine also that, in our hypothetical society, small, decentralized, and
geographically defined governments exercise significant power to tax citi-
zens, and they use the revenues to provide certain public services (such as
police and fire protection), public utilities (such as sewage, water, and
garbage collection), infrastructure development, and public education.

Finally, imagine that, before the period of racial reform, our society
had in place a policy of fairly strict segregation of the races, such that
every municipality consisted of two enclaves, one almost entirely white
and one almost entirely black. In some cases, whites even reincorporated
their enclaves as separate municipalities to ensure the separation of the
races. Thus, the now color-blind society confronts a situation of almost
complete segregation of the races—a segregation that also fairly neatly
tracks a class segregation, because blacks on average earn far less than
whites (in part because of their historical isolation from the resources and
job opportunities available in the wealthier and socially privileged white
communities).

We can assume that all members of this society are indifferent to the
race of their neighbors, co-workers, social acquaintances, and so forth.
However, we must also assume that most members of this society care a
great deal about their economic well-being and are unlikely to make deci-
sions that will adversely affect their financial situation.

Our hypothetical society might feel that, over time, racial segregation
would dissipate in the absence of de jure discrimination and racial preju-
dice. Yet let us examine the likely outcome under these circumstances.
Higher incomes in the white neighborhoods would result in larger homes
and more privately financed amenities, although public expenditures would
be equally distributed among white and black neighborhoods within a
single municipality. However, in those municipalities which incorporated
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along racial lines, white cities would have substantially superior public
services (or lower taxes and the same level of services) than the “mixed”
cities, due to a higher average tax base. The all-black cities would, it
follows, have substantially inferior public services or higher taxes as com-
pared to the mixed cities. Consequently, the wealthier white citizens of
mixed cities would have a real economic incentive to depart, or even
secede, from the mixed cities, and whites in unincorporated areas would
be spurred to form their own jurisdictions and to resist consolidation with
the larger mixed cities or all-black cities. Note that this pattern can be
explained without reference to “racism”: whites might be color blind yet
nevertheless prefer predominantly or all-white neighborhoods on purely
economic grounds, as long as the condition of substantial income differ-
entiation obtains.

Of course, simply because municipalities begin as racially segregated
enclaves does not mean that they will remain segregated. Presumably,
blacks would also prefer the superior public service amenities or lower tax
burdens of white neighborhoods, and those with sufficient wealth would
move in; remember, in this world there is no racism and there are no
cultural differences between the races—people behave as purely rational
economic actors. One might imagine that, over time, income levels would
even out between the races, and blacks would move into the wealthier
neighborhoods, while less fortunate whites would be outbid and would
move to the formerly all-black neighborhoods. Hence, racial segregation
might eventually be transformed into purely economic segregation.

This conclusion rests, however, on the assumption that residential seg-
regation would not itself affect employment opportunities and economic
status. However, because the education system is financed through local
taxes, segregated localities would offer significantly different levels of edu-
cational opportunity; the poor, black cities would have poorer educa-
tional facilities than would the wealthy, white cities. Thus, whites would,
on average, be better equipped to obtain high-income employment than
would blacks. Moreover, residential segregation would result in a pattern
of segregated informal social networks: neighbors would work and play
together in community organizations such as schools, PTAs, Little Leagues,
Rotary Clubs, neighborhood-watch groups, cultural associations, and re-
ligious organizations. These social networks would form the basis of the
ties and the communities of trust that open the doors of opportunity in
the business world. All other things being equal, employers would hire
people they know and like over people of whom they have no personal
knowledge, good or bad; they would hire someone who comes with a
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personal recommendation from a close friend over someone without such
a recommendation. Residential segregation would substantially decrease
the likelihood that such connections would be formed between members
of different races. Finally, economic segregation would mean that the
market value of black homes would be significantly lower than would that
of white homes; thus, blacks attempting to move into white neighbor-
hoods would on average have less collateral with which to obtain new
mortgages, or less equity to convert into cash.12

Inequalities in both educational opportunity and the networking dy-
namic would result in fewer and less remunerative employment opportu-
nities, and hence lower incomes, for blacks. Poorer blacks, unable to
move into the more privileged neighborhoods and cities, would remain
segregated; and few, if any, whites would forgo the benefits of their white
neighborhoods to move into poorer black neighborhoods, which would
be burdened by higher taxes or provided with inferior public services.
This does not necessarily mean that income polarization and segregation
would constantly increase (although at times they would) but, rather, that
they would not decrease over time through a process of osmosis. Instead,
every successive generation of blacks and whites would find itself in much
the same situation as the previous generation, and in the absence of
some intervening factor, the cycle would likely perpetuate itself. At some
point an equilibrium might be achieved: generally better-connected and
better-educated whites would secure the better, higher-income jobs, and
disadvantaged blacks would occupy the lower-status and lower-wage jobs.

Even in the absence of racism, then, race-neutral policy could be ex-
pected to entrench segregation and socioeconomic stratification in a soci-
ety with a history of racism. Political space plays a central role in this
process. Spatially and racially defined communities perform the “work”
of segregation silently. There is no racist actor or racist policy in this
model, and yet a racially stratified society is the inevitable result. Although
political space seems to be the inert context in which individuals make
rational choices, it is in fact a controlling structure in which seemingly
innocuous actions lead to racially detrimental consequences.

Strangers in Paradise: A Complicated Model

[Even u]nder the best of circumstances, segregation undermines the ability of
blacks to advance their interests because it provides . . . whites with no immediate
self interest in their welfare . . . . [Furthermore,] a significant share [of whites] must be
assumed to be racially prejudiced and supportive of policies injurious to blacks.

—Douglas S. Massey and Nancy A. Denton, American Apartheid
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If we now introduce a few real-world complications into our model, we
can see just how potent the race-space dynamic is. Suppose that half—
only half—of all whites in our society are in some measure racist or harbor
some racial fear or concern. These might range from the open-minded
liberal who remains somewhat resistant, if only for pragmatic reasons, to
mixed-race relations (Spencer Tracy’s character in Guess Who’s Coming
to Dinner), to the avowed racial separatist and member of the Ku Klux
Klan. Further suppose that the existence of racism produces a degree of
racial fear and animosity of blacks, such that half—only half—of blacks
fear or distrust whites to some degree. These might range from a prag-
matic belief that blacks need to “keep to their own kind,” if only to avoid
unnecessary confrontation and strife (Sidney Poitier’s father in the same
film), to strident nationalist separatism. Let us also assume that significant
cultural differences generally exist between whites and blacks.

In this model, cultural differences and socialization would further en-
trench racial segregation. Even assuming that a few blacks would be able
to attain the income necessary to move into white neighborhoods, it is
less likely that they would wish to do so. Many blacks would fear and
distrust whites and would be reluctant to live among them, especially in
the absence of a significant number of other blacks. Likewise, many whites
would resent the presence of black neighbors and would try to discourage
them, in ways both subtle and overt, from entering white neighborhoods.
The result would be an effective “tax” on integration. The additional
amenities and lower taxes of the white neighborhood would often be
outweighed by the intangible but real costs of living as an isolated minor-
ity in an alien and sometimes hostile environment. Many blacks would
undoubtedly choose to remain in black neighborhoods.

Moreover, this dynamic would produce racially identified spaces. Be-
cause our hypothetical society is now somewhat racist, segregated neigh-
borhoods would become identified by the race of their inhabitants; race
would be seen as intimately related to the economic and social condition
of political space. The creation of racially identified political spaces would
make possible a number of regulatory activities and private practices that
would further entrench the segregation of the races. For example, be-
cause some whites would resent the introduction of blacks into their neigh-
borhoods, real estate brokers would be unlikely to show property in white
neighborhoods to blacks for fear that disgruntled white home-owners would
boycott them.

Even within mixed cities, localities might decline to provide adequate
services in black neighborhoods and might divert funds to white
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neighborhoods in order to encourage whites with higher incomes to en-
ter or remain in the jurisdiction. Thus, although our discussion has fo-
cused primarily on racially homogeneous jurisdictions with autonomous
taxing power, the existence of such jurisdictions might affect the policy of
racially heterogeneous jurisdictions, which would have to compete for
wealthier residents with the low-tax and superior-service homogeneous
cities. This outcome would be especially likely if the mixed jurisdictions
were characterized by governmental structures that were either resistant
to participation by grassroots community groups or were otherwise unre-
sponsive to the citizenry as a whole. A dynamic similar to what I have
posited for the homogeneous jurisdictions would occur within such ra-
cially mixed jurisdictions, with neighborhoods taking the place of sepa-
rate jurisdictions.

Each of these phenomena would exacerbate the others, in a vicious
circle of causation. The lack of public services would create a general
negative image of poor, black neighborhoods; inadequate police protec-
tion would lead to a perception of the neighborhoods as unsafe; uncol-
lected trash would lead to a perception of the neighborhoods as dirty, and
so forth. Financial institutions would redline black neighborhoods—refuse
to lend to property owners in these areas—because they would be likely to
perceive them as financially risky. As a result, both real estate improve-
ment and sale would often become unfeasible.

The Implications for Racial Harmony
Empirical study confirms the existence of racially identified space. The
foregoing economic model demonstrates that race and class are inextrica-
bly linked in American society, and that both are linked to segregation
and to the creation of racially identified political spaces. Even if racism
could magically be eliminated, racial segregation would be likely to con-
tinue as long as we begin with significant income polarization and segre-
gation of the races. Furthermore, even a relatively slight, residual racism
severely complicates any effort to eliminate racial segregation that does
not directly address political space and class-based segregation.

One might imagine that racism could be overcome by education and
rational persuasion alone: because racism is irrational, it seems to follow
that, over time, one can argue or educate it away. The model shows that
even if such a project were entirely successful, in the absence of any
further interventions, racial segregation would remain indefinitely.

Contemporary society imposes significant economic costs on nonseg-
regated living arrangements. In the absence of a conscious effort to elimi-
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nate it, segregation will persist in this atmosphere (although it may ap-
pear to be the product of individual choices). The structure of racially
identified space is more than the mere vestigial effect of historical racism:
it is a structure that continues to exist today with nearly as much force as
when policies of segregation were explicitly backed by the force of law.
This structure will not gradually atrophy because it is constantly used and
constantly reinforced.

Toward a Legal Conception of Space

A whole history remains to be written of spaces—which would at the same time
be the history of powers (both these terms in the plural)—from the great strategies
of geo-politics to the little tactics of the habitat, . . . passing via economic and
political installations.

—Michel Foucault, “The Eye of Power”

There is no self-conscious legal conception of political space. Most legal
and political theory focuses almost exclusively on the relationship be-
tween individuals and the state. Judges, policy makers, and scholars analo-
gize decentralized governments and associations either to individuals, when
considered vis-à-vis centralized government, or to the state, when consid-
ered vis-à-vis their own members—yet they consider the development,
population, and demarcation of space to be irrelevant. Space is implicitly
understood to be the inert context in which, or the deadened material
over which, legal disputes take place.

Legal boundaries are often ignored because they are imagined to be
either the product of aggravated individual choices or the administratively
necessary segmentation of centralized governmental power. This repre-
sentation of boundaries, and, hence, of politically created space, allows
us to imagine that spatially defined entities are not autonomous associa-
tions that wield power. At the same time, space also serves to ground
governmental and associational entities. We imagine that the boundaries
defining local governments and private concentrations of real property
are a natural and inevitable function of geography and of a commitment
to self-government or private property. These two views of political geog-
raphy justify judicial failures to consider the effect of boundaries and space
on racial segregation.

However, the development, population, and demarcation of space—
those characteristics which must be considered irrelevant in order for
space to be seen as merely the aggregation of individual choices or the
organizing medium of centralized power—are precisely the characteristics
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that distinguish spaces politically and economically. Localities define spaces
as industrial, commercial, or residential; home-owners’ associations de-
fine spaces according to density and type of development; zoning and
covenanting prescribe who can occupy certain spaces. This spatial differ-
entiation is what I mean by the political geography of space. Features
such as these—features that are not primordial or natural but are inher-
ently spatial because they distinguish one space from another—are the
product of collective action structured by law.

The Tautology of Community Self-Definition
Space is a salient characteristic of political entities even as it entrenches
that segregation. In order to understand why this is so, consider an asso-
ciation that is not spatially defined. Such an association must be defined
by particular criteria that can be examined, criticized, and challenged.
These criteria also distinguish the association from the mere aggregation
of individual member preferences. Even though members are empowered
to alter the criteria through a democratic process, the initial selection of
membership will affect the outcome of subsequent elections. Thus, al-
though the governance of such an association may be democratic in form,
it may well not be democratic (“of the people”) in substance if the initial
selection of members was highly exclusive. If those excluded from the
association claim a right to join, the association cannot justify their exclu-
sion on the basis of democratic rule. Nor can the justification for such an
association be that it has a right to self-definition, because the “self” that
seeks to define is precisely the subject of dispute.

This tautology of community self-definition is masked when a group
can be spatially defined: “We are simply the people who live in area X.”
Space does the initial work of defining the community or association and
imbues the latter with an air of objectivity, indeed, of primordiality. But
the tautology is only masked, it is not resolved: why should area X be the
relevant community when area X plus area Y might provide an equally or
more valid definition of community? The answer cannot appeal to the
right of community self-determination: if the people in area Y claim to be
part of the larger community X plus Y, then should not their opinion be
considered as well as that of the people in area X? It is the question of
how communities are and should be defined that concerns us here. Close
attention to spatial construction will help us to break free of established
but untenable definitions of political community and thereby to open new
avenues for combating entrenched structures of residential segregation.
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I begin by examining the construction of political space and the consequent
construction of racially identified space in both public and private law.

The Doctrinal Context of Political Space

Exclusionary Zoning and Local Democracy:
The Racial Politics of Community Self-Definition
Along with historical de jure segregation, racially exclusionary zoning in-
troduces the racial element into local political geography and thereby
creates a structure of racially identified space. The zoning power is justi-
fied by reference to an internal local political process: hence the polis that
votes on local zoning policy is defined and legitimated by an opaque local
geography. At the same time, the effect of this political exclusion for the
excluded racial group is considered insignificant: the very local geography
in question in the challenged zoning policy is rendered transparent.

Exclusionary zoning is a generic term for zoning restrictions that effec-
tively exclude a particular class of persons from a locality by restricting
the land uses they are likely to require. Today, exclusionary zoning takes
the form both of restrictions on multifamily housing and of minimum
acreage requirements for the construction of single-family, large-lot homes.
Exclusionary zoning is a mechanism of the social construction of space.
Local space is defined by zoning ordinances as suburban, family-oriented,
pastoral, or even equestrian. The ordinances are justified in terms of the
types of political spaces they seek to create: a community that wishes to
define itself as equestrian may enact an ordinance forbidding the con-
struction of a home on any lot too small to accommodate stables and
trotting grounds, or may even ban automobiles from the jurisdiction. The
desire to maintain an equestrian community is then offered as the justifi-
cation for the ordinance. Courts have generally deferred to the internal
political processes of the locality and upheld such exclusionary ordinances.

Such a construction of space has a broader political impact than the
immediate consequence of the ordinance. By excluding non-equestrians
from the community, a locality constructs a political space in which it is
unlikely that an electoral challenge to the equestrian ordinance will ever
succeed.13 The “democratic process” that produces and legitimates ex-
clusionary zoning is thus very questionable: in many cases, the only sig-
nificant vote that will be taken on the exclusionary ordinance is the first
vote. After it is enacted, exclusionary zoning has a self-perpetuating
quaility.14
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When local policies are challenged as racially discriminatory, local
boundaries may do the discriminatory work. Because these boundaries
are left unexamined, it is impossible for plaintiffs to demonstrate discrimi-
natory intent: the discrimination appears to be the result of aggregated
but unconnected individual choices or merely a function of economic in-
equality, and therefore beyond the power of the courts to remedy. In
Village of Arlington Heights v. Metropolitan Housing Development
Corp.,15 the Supreme Court upheld a village’s prohibition of multifamily
housing despite demonstrable racially restrictive effects.16 The court ac-
cepted the locality’s professed neutral motivation of a commitment to
single-family housing and rejected the contention that this commitment
could be inextricably bound up with racial and class prejudices.17

Most important for our purposes, the court tacitly accepted the zoning
policy as the legitimate product of the local democratic process. It relied
on the same conception of space that held sway in Euclid, and accepted
local boundaries as the demarcation of an autonomous political unit; but
the boundaries, combined with the zoning policy, exclude outsiders from
the political processes of the locality.18 Because it may be the homogene-
ity of the local political process that is responsible for the racially exclu-
sionary policy, the court’s deference to the locality’s internal political pro-
cess is unjustified: it is this very political process (as well as the boundaries
that shape that process) that is at issue.19

Indeed, racial minorities with significant cultural particularities present
an especially strong claim for political inclusion in a jurisdiction: if racial
minorities are to enjoy equality in an otherwise racially homogeneous
jurisdiction, they must have the opportunity to change the character of
the political community, and not merely the right to enter on condition of
conformity. Furthermore, even if minorities were willing to conform to a
homogeneous community’s norms, when exclusionary zoning takes on
an economic character, the option may simply be unavailable. According
to our economic model, the impoverished condition of segregated minori-
ties is, at least in part, a function of their exclusion from the communities
that control wealth and employment opportunities.

The Distributive Consequences of Spatial Education:
Milliken and Rodriguez
Racially identified spaces demarcated by local boundaries have distribu-
tive as well as political consequences. Our economic model demonstrates
that, because localities administer many taxing and spending functions,
boundaries that segregate on the basis of wealth or race ensure that taxes
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are higher and quality of services lower in some jurisdictions than in
others. Moreover, because local boundaries are regarded as sacrosanct in
the implementation of desegregation remedies, if interlocal rather than
intralocal segregation is more prevalent, the remedies will be of little
consequence.

In Milliken v. Bradley,20 the Supreme Court held that court-ordered
school busing designed to remedy de jure racial segregation in the Detroit
schools could not include predominantly white suburban school districts.
The court found that because there was no evidence that the suburban
districts that would be included under the court-ordered plan had them-
selves engaged in de jure discrimination, they could not be forced to par-
ticipate in the busing remedy. This rationale is puzzling unless one views
cities not as mere agents of state power but as autonomous entities. If
cities were mere agents of state power, the state as a whole would be
ultimately responsible for their discriminatory actions. Thus, the state as a
whole would bear responsibility for remedying the discriminatory prac-
tices: an apportionment of blame and responsibility within the state would
be arbitrary, and any such apportionment that hindered effective deseg-
regation would be unacceptable.

One may object that because Michigan had allocated power and au-
thority to cities, the court correctly allocated blame and responsibility in
the same manner. However, the court failed to examine the motivation
for the position of local jurisdictional boundaries; and by conceiving of
local political space as opaque—as defining a singular entity—the court
failed to consider the facts that Detroit’s racial composition had changed
and that responsibility for historical segregation could no more be con-
fined within Detroit’s city limits than could its white former residents.

By accepting the municipal boundaries as given, the Milliken court
ironically segregated the scope of the remedy to racial segregation and,
thereby, may have allowed the historical segregation to become entrenched
rather than remedied. “The plaintiffs were to be trapped within the city’s
boundaries, without even an opportunity to demand that those boundary
lines be justified as either rational or innocently irrational.”21

A similar pattern and misconception of space prevailed in San Anto-
nio Independent School District v. Rodriguez,22 in which the court held
that a school-financing system that was based on local property taxes and
produced large disparities in tax-burden-to-expenditure ratios among dis-
tricts did not violate the Equal Protection Clause. The court reasoned that
a commitment to local control obliged it to uphold the Texas school-
financing scheme. The court also rejected the argument that the Texas
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system of local funding was unconstitutionally arbitrary, and it asserted
that “any scheme of local taxation—indeed the very existence of identifi-
able local governmental units—requires the establishment of jurisdictional
boundaries that are inevitably arbitrary.”23 The court’s argument here is
essentially circular. The appellees began by challenging as arbitrary the
use of local boundaries as a means of determining the distribution of
educational funds. The court’s response asserts that arbitrariness is inevi-
table if local boundaries are to be respected. This is precisely what was at
issue: Are local boundaries to be used to determine school finance levels
or not?

The court’s circular reasoning reflects another level of incongruence in
its logic. While the court based its refusal to overturn the Texas system on
respect for local autonomy and local boundaries, at the same time it jus-
tified the arbitrariness of Texas’s local boundaries on the grounds that
local boundaries are irrelevant. If respect for local government were as
important as the court claimed, it seems strange that the court would so
casually dismiss the fact that the boundaries defining these governments
are arbitrary. However, if arbitrariness is inevitable, it seems illogical to
accord arbitrarily defined subdivisions such respect.

The court’s decision rests on two conflicting conceptions of local gov-
ernment and the political space it occupies. On the one hand, the court
conceived of local space as transparent and thus viewed localities as mere
subdivisions, the inconsequential and administratively necessary agents
of centralized power; on the other, it conceived of local space as opaque
and thus viewed localities as deserving of respect as autonomous political
entities.

Autonomy and Association
My thesis in this section has been that political space does the work of
maintaining racially identified spaces, while reified political boundaries
obscure the role of political space, representing it either as the delegation
of state power, and therefore inconsequential, or as natural, and therefore
inevitable. Doctrine insists that local governments are merely the geo-
graphically defined agents of centralized government. Although such del-
egation is viewed with great suspicion when the delegate is not geographi-
cally defined, courts have shown extreme deference to local political
processes. For example, local boundaries become a talisman for pur-
poses of voting rights, even when those denied the right to vote are di-
rectly affected by the policies of the jurisdiction. Local boundaries are
regarded as sacrosanct even when doing so prevents an equitable distri-
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bution of public resources for state purposes or interferes with the con-
stitutionally mandated desegregation of state schools. Thus, the deci-
sions of the court in the foregoing cases rest on a shifting foundation of
local sovereignty and local irrelevance.

One caveat is in order. My discussion has posed the issue as one that
involves localities excluding outsiders with possible rights to inclusion.
However, we must remember that local government law reflects a conflict
between democratic inclusiveness and the exclusiveness that makes com-
munity possible. Indeed, because our focus is on racial minority groups,
the related tension between integration and separatism warrants consid-
eration. We must not forget that in order to reject segregation we need
not unreservedly accept integration; indeed, especially for racial minori-
ties, some degree of separatism may represent the best or only avenue of
empowerment and fulfillment. In the cases I have examined, the reification
of political space ensured that the conflict between integration and sepa-
ratism, inclusion and exclusion, was never even addressed. In some cases,
however, there may be good reasons to grant a locality the power to
exclude. What are we to make, for example, of cases such as Belle Terre,24

in which one set of associational rights clashes with another, or associa-
tional rights clash with rights to political participation?

I have no formula for resolving these issues, but I do submit that we
must recognize these conflicts for what they are. If we do so, we may find
that often the true conflict is falsely framed in terms of a generic “local
sovereignty.” As Laurence Tribe notes, the justification of associational
autonomy is often unpersuasive—many localities are merely spaces where
atomistic individuals sleep and occasionally eat.25 Hence, our desire for
local autonomy is often less an impulse to preserve something that is
already there than it is a desire to realize an ideal. In realizing this ideal, we
must attend to issues of racial segregation and discrimination—in short,
to issues of racially identified space—not only because constitutional prin-
ciples so guide us, but also because the ideal is debased if we do not. As
Iris M. Young has written; “The aggregate model . . . reduces the social
group to a mere set of attributes attached to individuals. The association
model also implicitly conceives the individual as ontologically prior to the
collective, as making up, or constituting, groups.”26

Just as I criticized a typical interest group pluralism and republican-
ism, I have also criticized a liberal type of political thought above. There
are articulations of liberal political theory, articulations which are poten-
tially more hospitable to racial-group identification and to a recognition of
the salience of political geography. Many liberals would argue that racial
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groups are not inconsistent with but, rather, are assimilable to the general
liberal typology that conceives of individuals as ontologically prior to groups.
On such a view, liberal pluralists should support racial-group identifica-
tion because it is a precondition to meaningful individual choice.27 Simi-
larly, liberal republicans argue that individually based rights to privacy and
association are important, though primarily as a means of facilitating the
group identification that allows individual citizens to develop views rela-
tively independent of the state.28

I disagree with the critics who insist that such attempts to combine
insights about the necessity of group and cultural membership with plu-
ralist and republican thought are hopelessly self-contradictory.29 Such a
criticism misses the point that all political thought deals in tensions that
are an unavoidable feature of the political.30 The best of political thought
recognizes such conflicts and attempts to mediate them. I believe that my
proposals and the analysis herein are largely consistent with these more
sophisticated forms of liberalism, pluralism, and republicanism.

The Political Geography of the Democratic City:
A Provisional Map

Seeing Through but Not Overlooking Space:
Statutory and Doctrinal Recognition of the
Role of Political Space
Thus far, we have focused on the general tendency in legal analysis both
to overlook the consequences of political space in geographically defined
entities and to cede talisman significance to politically created bound-
aries, thereby at once ignoring and reifying political space.

Cultural Desegregation: Toward a Legal Practice
of Culturally Plural Political Space

Desegregation versus Integration
My discussion of racially identified spaces has been critical of the political
boundaries that define these spaces. I have argued that contemporary
society, through the mechanism of law, creates and perpetuates racially
identified spaces without doing so explicitly. Thus, no attempt is made to
justify the political spaces that are so perpetuated. Many readers may
take my critique of racialized space as a call for a planned program of
spatial integration, such as the systematic dispersal of inner-city minority
populations to the suburbs with mandatory busing to maintain public
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school integration. But this type of integration assumes the existence of
racialized space, space that needs to be integrated. Through the elimina-
tion of racially identified space, we may find that some of the classic
centralized methods of racial integration are no longer necessary or
desirable.

If one accepts the importance of political geography, one might never-
theless object that the reforms proposed in this chapter will disrupt estab-
lished communities and introduce elements of uncertainty and instability
by removing the system that allowed these communities to come into
existence. Political spaces create cultural communities; an implicit part of
my thesis is that space, at least as much as time, is responsible for racial
and/or cultural identity. Even for those members of a racial group who do
not live in a racially identified space, the existence of such a space is
central to their identity.31 Hence, to decenter racially identified space is to
some extent to decenter racial identity.

The foregoing analysis should make clear that no political system, in-
cluding the current one, can remain neutral in the face of the social con-
struction of geography; no system can simply reflect or accommodate
“individual choice” as to residence and geographic association; no system
is without some systematic bias. Because a truly neutral system is impos-
sible, we must rewrite the laws to favor, rather than to obstruct, racial and
class desegregation.32

A system of desegregated spaces would certainly result in fewer homo-
geneous spaces and more numerous integrated ones, but such a system is
different from the classic model of integration in two important respects.
First, it does not impose a particular pattern of integration; rather, it
removes the impediments to a more fluid movement of persons and groups
within and between political spaces. Second, this model does not accept
the current manifestation of political space and simply attempt to “shuffle
the demographic deck” to produce a statistical integration; rather, it chal-
lenges the mechanism by which political spaces are created and main-
tained, and, by extension, it challenges one of the mechanisms by which
racial and cultural hierarchies are maintained.

Thus, cultural desegregation is both more mild and more radical than
classic integrationism. It is more mild because it does not mandate inte-
gration as an end: group cohesion may exist even in the absence of spa-
tially enforced racial segregation, such that no significant increase in sta-
tistical integration will occur. Indeed, I imagine that spatially defined cultural
communities that have experienced the exodus of many of their wealthier
members (many of whom exit not due to a desire to assimilate but for
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economic reasons) would experience an increase in group cohesiveness,
either because the middle and upper classes would return to culturally
defined neighborhoods in the absence of economic and political disincen-
tives, or because, as spatial boundaries become more permeable, geogra-
phy would become a less important part of community definition. Indi-
viduals could be part of a political community that is geographically
dispersed, even as many are now a part of dispersed cultural committees.
Desegregated space would encourage cultural cohesion by rendering
racialized political boundaries more permeable and thus allowing mem-
bers of culturally distinct communities to act on their cultural connections
regardless of where they happen to reside.

In this latter sense, though, cultural desegregation is also more radical
than integration. Cultural desegregation insists that cultural associations
may be respected and encouraged regardless of the spatial dispersal of
their members. It rejects both the assimilationist notion that individuals
should aspire to become members of some imperial master culture, and
leave their cultural identity behind in order to gain acceptance by “society
at large,”33 and the separatist notion that only through geographic con-
solidation and cultural anarchy can people of color hope to avoid cultural
genocide (or suicide).

Desegregated Cultural Identity
Cultural desegregation aspires to a society in which cultural identity is
dynamic in its definition and cultural communities are fluid but not amor-
phous. These two ideals are linked in a paradox: because cultural identity
is established only in the context of a community or association, the po-
sition of cultural associations is critical to the formation of cultural iden-
tity; there is no individual cultural identity, for culture implies a commu-
nity. At the same time, though, cultural specificity must imply an interaction
with other cultures: a culture has a specific character only in that it is
unlike other cultures with which it compares itself through interaction.
However, interaction with other cultures will change a cultural commu-
nity, and in some sense reduce its specificity. This paradox gives rise to
fear of assimilation and inspires some to advocate cultural autarchy.

The solution to this paradox lies in understanding culture as a context,
a community of meaning, rather than as a static entity or identity. A
cultural community exists in a symbiotic relationship both with its mem-
bers and with outsiders. It can neither totally shape its members nor
completely exclude outsiders. Yet this does not mean that the community
is nothing more than the aggregation of its individual members; a cultural
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community has autonomy in that it can exert influence over individual
members, construct morality, values, and desires, and provide an episte-
mological framework for its members. One may understand culture “to
refer to the cultural community, or cultural structure, itself. On this view,
the cultural community continues to exist even when its members are free
to modify the character of the culture.”34

If this understanding is correct, then culture is not threatened by inter-
nal dissent, outside influences, eventual transformation, nor even by the
exit of certain members, just as the character of a democratic government
is not threatened by changes in administration. To be sure, some changes
are for the better and some for the worse, and some changes may indeed
threaten the very structure of the culture, just as McCarthyism and the
imperial presidency were thought to threaten the very structure of Ameri-
can democracy. However, the process of change itself is not to be feared—
in fact, it is to be welcomed, for it is a part of the life of a culture. Although
there are certainly distinct cultural communities, the boundaries between
them often are a good deal more permeable than most discussions of
cultural pluralism and cultural membership would suggest.

Cultural Identity in Desegregated Space
Cultural associations are among the groups that exercise power, both
formally and informally, through their control of physical spaces. Although
the link between race and culture is not direct or unproblematic (and is
beyond the scope of this chapter), we can identity this link in the creation
and maintenance of racially identified spaces occupied by racial and cul-
tural communities.

As the tautology of community self-definition demonstrates, it is im-
possible for any community truly to determine its own identity. Thus, the
desegregation of political space cannot provide an atmosphere of unme-
diated “free choice” for racial and cultural identity formation. What de-
segregation can do is level the hierarchies of racial and cultural identity so
that presently disempowered and subordinated communities are no longer
systematically deprived of the political and economic resources that would
allow them to thrive rather than merely to survive, and so that such com-
munities can more readily interact with American society as a whole.

Desegregation will undoubtedly alter the character of all racial commu-
nities: white communities are defined in part by their position of privi-
lege, while minority communities are defined in part by their subordina-
tion and isolation. However, it is unclear exactly what the result of
desegregation will be for established racial and cultural groups. Some
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groups may experience dispersal and disintegration, as ethnic white com-
munities have in many parts of the nation. Some groups may grow stron-
ger and more cohesive as their members gain greater resources and feel
less economic pressure to leave racially identified neighborhoods and cit-
ies, while those who do leave will be able to experience group solidarity
that does not depend on geographic proximity. New but distinct cultural
communities may form as permeable political borders allow social, politi-
cal, artistic, and educational alliances between previously isolated com-
munities to develop. Whatever the result, it will reflect a form of cultural
association and pluralism that is more consistent with the best of Ameri-
can democratic ideals.

Conclusion: The Boundaries of Race

This chapter has attempted to bring several distinct discourses to bear on
the persistent issue of race relations and racial segregation in the United
States. I have employed political economy and political geography, Legal
Realist analytics, ideal and nonideal normative political and social theory,
Critical Legal Theory and Critical Race Theory, and a light dash of post-
modernist social theory as well as urbanist theory. My focus herein has
been necessarily sweeping and has, I fear, often sacrificed detail for breadth.
Every discourse I have employed has a long academic tradition in which
countless scholars have probed many of these issues in much greater
depth than this chapter could allow. My goal here is to bring the insights
of these various conversations together in order to demonstrate that ra-
cial segregation is a consequence of law and policy, that it can be changed
by law and policy, and that there is ample precedent in American legal
and political thought for the types of changes that would dramatically
decrease the degree of segregation in America and the cities.

This chapter is the beginning of what I hope will be an ongoing project.
It probably raises more questions than it answers. I would like to have
discussed in much greater detail such questions as the role of political
space in the social construction of racial identity and the consequences of
political space for identity politics and identity communitarianism, the
complexities of all the policy proposals I have advanced, and the impor-
tance of changes in the economic structure and cultural logic of late twen-
tieth-century America for contemporary racial and spatial relations. How-
ever, these questions are for another space.

A note on methodology may now be in order. One objection to the
relentlessly structural analysis that I have employed is that it devalues



Richard Thompson Ford 251


human agency and individual morality—that, by focusing on structures,
one downplays the personal responsibility of flesh-and-blood people for
social inequity. Some may well object that I let racists off the hook by
proposing that political and economic institutions make racism inevitable.
It is not my intention to supplant a strictly moral argument against racist
practices but, instead, to augment such an argument. I do not know what
evil lurks in the hearts of men and women; but I do believe that the
existing structure of what I have dubbed “racially identified political space”
is likely to encourage even good men and women to perpetuate racial
hierarchy. We need moral condemnation of racism, but we also need
viable solutions. I do not intend this chapter to in any way stifle the former;
I hope it may contribute to identifying the latter.

We need solutions now. The threat of a racially fragmented metropolis
and nation looms large on the horizon. The United States is rapidly fulfill-
ing the grim prophesy of the Kerner Commission and becoming at least
“two societies, one black, one white—separate and unequal.”35 Race rela-
tions are at a low ebb, a circumstance that contributes to the declining
desirability of life in racially diverse urban areas. At the same time, though,
the 1990 census shows for the first time that more than half of all Ameri-
cans live in megacities—metropolitan areas of more than one million in-
habitants. To survive and thrive in the metropolis that is America, we
must attend to matters of race and of political space; it is not only space
as much as time that hides consequences from us, but it is also location as
much as history that defines us. If, as Douglas Massey and Nancy Denton
assert, segregation is the missing link in previous attempts to explain the
conditions of the underclass, then political geography is the missing ele-
ment in attempts to reconcile the ideals of majoritarian democracy and
private property with those of racial equality and cultural autonomy. The
question of political space is not one of narrow concern, the province of
cartographers and surveyors; its domain includes the democratic idealist,
the activist lawyer, and the scholar of jurisprudence. Most of all it is the
domain of every citizen who believes in the experiment of self-govern-
ment. The study of political space reveals that “we the people” is not a
given but, rather, a contested community in a democratic society. The
recognition that political spaces are often racially identified reveals that
the boundaries of a democracy share territory with the boundaries of
race.
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Chapter 10


Equality and Educational Excellence:
Legal Challenges in the 1990s

Theodore M. Shaw

[Editors’ Note: These comments are excerpted from Mr. Shaw’s speech
at the forum “In Pursuit of a Dream Deferred: Linking Housing and Edu-
cation,” held April 22, 1995. Minneapolis, Minnesota.]

On June 12, 1995, the Supreme Court issued its opinion in the Kansas
City desegregation case, Missouri v. Jenkins,1 which Mr. Shaw had ar-
gued before the Court. The Court, in a five-four decision, held that the
district court had exceeded its remedial authority in crafting orders de-
signed to attract white students to the Kansas City School District and to
improve conditions in district schools. Concurring, Justice Thomas stated,
“It never ceases to amaze me that the courts are so willing to assume that
anything that is predominantly black must be inferior.”2

On June 29, 1995, the Court handed down its decision in Miller v.
Johnson,3 the redistricting case from Georgia. Again split five-four, the
Court held that Georgia’s legislative redistricting, effected after interven-
tion by the Justice Department under the Voting Rights Act, violated the
Equal Protection Clause.4 Quoting Shaw v. Reno, the Court stated that
“racial gerrymandering, even for remedial purposes, may balkanize us
into competing racial factions; it threatens to carry us further from the
goal of a political system in which race no longer matters, a goal that the
Fourteenth and Fifteenth Amendments embody, and to which the Nation
continues to aspire.”5 Justice Stevens responded in dissent that the Court’s
refusal to distinguish an enactment that helps a minority group from en-
actments that cause it harm is especially unfortunate at the intersection of
race and voting, given that African Americans and other disadvantaged
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groups have struggled so long and so hard for inclusion in that most
central exercise of our democracy.

A number of important issues face those of us who care about racial
justice. Education, housing, and segregation are at the top of this list. I
will examine the discussion of race and segregation in our country, but
instead of focusing on education and housing per se, I focus on the use of
language. In particular, I examine our public discourse, in which the Su-
preme Court and conservative pundits have appropriated much of the
civil rights language for their neo-segregationist agenda. I was in the Su-
preme Court recently when two of the most important civil rights cases in
decades were argued before the Court: United States v. Hays,6 from
Louisiana, and Miller v. Johnson,7 out of Georgia. These two cases in-
volve the question of whether a state legislature, pursuant to the Voting
Rights Act of 1965,8 can redraw districts where the majority of voters are
members of minority groups. That is, does the Constitution allow the
creation of majority black districts in southern states with histories of
discrimination, segregation, and racially polarized voting? Racially polar-
ized voting refers to the practice of people voting largely along racial
lines. The significance of this practice is that unless blacks represent a
majority in a given district, they are not able to elect a candidate to repre-
sent them.

There are a number of historical conditions that make this practice
even more pernicious. Until the passage of the Voting Rights Act of 1965,
blacks were effectively disenfranchised from political participation through
a number of mechanisms, including poll taxes, testing, and intimidation.
After 1965, whites used new strategies to deny the black vote, including
the creation of voting districts so that blacks never constituted a voting
majority. This practice, along with polarized voting, meant that blacks
could not elect legislators to represent their interests. These practices
existed despite the Fifteenth Amendment, which declares that race-based
denial of the right to vote is unconstitutional.

Recent voting district cases demonstrate how white voters continue to
challenge attempts to correct racially polarized voting. The plaintiffs in
Hays and Miller were white voters who argued that the creation of ma-
jority black districts deprived them of the constitutional right to equal
protection under the law. In the plaintiffs’ opinion, these districts, because
they were intentionally created as majority black districts, discriminated
against white voters. Ironically, the voting districts discussed in Hays and
Miller are among the most integrated districts in the country. The district
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under challenge in Louisiana was 55 percent black at the time of the suit;
the district in Georgia, 60 percent black. Even the North Carolina district
under challenge in Shaw v. Reno9 had 53 percent black residents. Once
in a while, perhaps it might be a healthy thing for whites to be a minority
in a majority black district. Nevertheless, in Hays, Miller, and Shaw, the
electorates are integrated, and the politicians cannot ignore the signifi-
cance of white voters in those districts.

What is important about these cases? What is their relevance to school
and housing segregation? How are these cases relevant to the desegrega-
tion battles that are being waged in states like Kansas, Minnesota, Cali-
fornia, and Georgia—indeed, all across this country? Certainly the cases
are important both because they were wrongly decided and because they
set back the movement for racial justice in this country. Equally impor-
tant, these cases are significant for the discourse the Court uses in frus-
trating the hope of full citizenship for blacks and other racial minorities.

What we are seeing today is a gross distortion of the realities of race in
this country, in which black is white and up is down. Opponents of ma-
jority black districts are appropriating the language of the civil rights
movement, saying that what they want is a color-blind society.10

However, it is clear they are not really interested in color blindness, but
instead in what Frankenburg calls “race and power evasiveness.” It is
difficult to persuade those holding this view, including the Court, to alter
this position, in part because of the seemingly underlying agenda to roll
back civil rights. As Archbishop Tutu stated, “It is hard to wake a man
who is pretending to be asleep.” The white plaintiffs and the Court are
pretending to be asleep on issues of race and power. This allows facts to
be ignored or twisted. For example, in Louisiana alone, no black person
has been elected to a state office in this century. No black person has
been elected from a majority white district to the state legislature. No
black person has been elected from a majority white district to Congress.
And, if left to the majority of white voters, David Duke would be the
governor today—not twenty years ago, not ten years ago, not five years
ago, not yesterday, but right now.

Language is never neutral. What something means is not simply a
question of interpretation; it is also a question of struggle, context, and
power. The neo-segregationists are turning back the clock and are misap-
propriating the language of the civil rights movement to do so. Indeed,
the neo-segregationists’ attempt to endorse a color-blind society through
the careful manipulation of language is a strategy to maintain white
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supremacy and racial hierarchy. This scenario occurred a century ago
when the Court in Plessy v. Ferguson11 used the language of equality to
justify the racial subordination of blacks.

The plaintiffs in Hays and Miller also use the language of equality to
advance their hostility toward meaningful black participation. In so doing,
they ignore the continuing history of racially polarized voting at the ex-
pense of black citizens. They suggest that redrawing these district lines
discriminates against white people and abandons the kind of color-blind
society championed by Justice Harlan in his dissent to Plessy v. Ferguson.12

They also claim this nation has abandoned Dr. Martin Luther King Jr.’s
principles, particularly his dream that one day we would live in a society
in which his “four little children [would] be judged not by the color of their
skin but by the content of their character.”13 According to these neo-
segregationists, it is an insistence on race consciousness by African Ameri-
cans that is keeping racial divisiveness and district balkanization alive.
Indeed, in her opinion in Shaw v. Reno, which initiated these voting
district cases, Justice O’Connor discussed how racially redrawn districts
run against the constitutional command to weld together the various eth-
nic, racial, and religious groups in this country. O’Connor spoke of the
tradition of welding together these groups, not as a matter of social policy,
but as a matter of constitutional command. According to this view, these
districts are balkanizing and divisive. In fact, Justice O’Connor compared
them to political apartheid.14

The problem here is apparent. Blacks have attempted to empower
themselves politically, given a set of ugly realities imposed on them by a
race-obsessive white society: Neighborhoods are largely and heavily seg-
regated in this country according to race; whites continue to run from
socializing and living with black neighbors; public school segregation con-
tinues; and jurisdictional fragmentation is designed to exclude blacks.
African Americans who have found themselves within this segregated
reality simply want to empower themselves politically. At the very least,
they want to elect the representatives of their choice. This aspiration for
limited equality in a racially segregated world, however, is castigated as
divisive. According to the neo-segregationists, such actions abandon
the dream of a color-blind society and go against civil society and civil
rights.

Language, again, plays a major role in this problem. We often charac-
terize these dilemmas as “discriminatory.” It is discriminatory to redraw a
district to produce a black voting majority. It is discriminatory to redraw a
district in favor of a white majority. It is discriminatory to draw a district in
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favor of Democrats, or Republicans. In the narrow sense, this is correct.
However, only certain types of invidious discrimination, as interpreted
against this nation’s history, violate our constitutional norms. Arguments
for freedom from discrimination are grounded in the Fourteenth Amend-
ment, but the amendment itself does not use the term “discrimination.”
Rather, our public discourse has lured us into believing that this is the
crux of the Fourteenth Amendment. Yet, as recently as 1978, the Court
suggested the Fourteenth Amendment was an anti-subjugation amend-
ment.15 If we were to ask whether drawing a black majority district subju-
gates whites, the answer would likely be, “No.”

My point, however, is not that if we pick the proper language we may
solve these problems. My point is that we must be aware of how language
is being used and for what result. Recently, when the Court has adopted
the color-blind doctrine, minority rights have been denied.

The NAACP Legal Defense Fund and many other people in the civil
rights movement have been fighting for desegregation for decades, and
we continue to fight these desegregation struggles. At the same time, we
know this fight is not accepted with grace or welcomed by the majority in
this country, at least not in practice, regardless of policy or principle.
Hypocrisy is apparent. In American society today, blacks are being told
they are responsible for maintaining a race consciousness that poses a
divisive element in the national agenda. Yet the Founding Fathers of this
country are responsible for placing race on the national agenda. This
country fought a Civil War about race, and race has always been the great
American divide. It is ironic, therefore, that African Americans suddenly
are responsible for and have the power to maintain the racial divide, while
white Americans are running from blacks, from cities, and from desegre-
gation. Despite the continued relatively weak position of blacks in our
society, they are credited with maintaining the ugly reality of both race
relations and racial inequality. What a strange world when African Ameri-
cans are criticized for trying to politically empower themselves within
segregated realities and, at the same time, can be labeled separatists,
segregationists, or balkanizers simply because they stopped chasing white
America and instead tried to empower themselves.

Discussions exhibiting this kind of hypocrisy are everywhere in our
national discourse. In “Good Intentions Are Not Enough,”16 Katherine
Kersten discusses her opposition to a voluntary metropolitan school de-
segregation plan in Minneapolis, Minnesota. Kersten writes that if the
Minnesota Board of Education adopts the desegregation rules it is con-
sidering, Minnesota will take a giant step away from the color-blind society
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envisioned by Brown v. Board of Education and Dr. Martin Luther King
Jr. Essentially, she argues that if we begin to make these kinds of deci-
sions to assign students, develop plans that allow students to be assigned
to schools, or allow students to choose to go to schools with desegrega-
tion in mind, then we will promote racial divisiveness. Here, Kersten’s
logic inverts the truth and makes a remedy to segregation the problem.
Such a discussion invariably turns to busing and the argument that busing
is bad. Busing, however, is not the issue. The truth is that whites will put
their children on buses and send them to West Hell, if at the end of that
ride there is an all-white, quality school. In fact, the great majority of
public school students in this country are bused to school for the purpose
of just getting to school. Only a fraction of that busing is for desegrega-
tion. So busing is not the issue. What we are really talking about is whether
or not we are committed to having desegregated education. If this coun-
try is not committed to desegregation, perhaps that fact should be ac-
knowledged, and a discussion opened about what we are willing to do.

Kersten’s article led me to ask this question: If good intentions are not
enough, then what is enough? Before these neo-segregationists can blame
blacks for balkanizing society, they must tell us what they have done lately
in their daily lives to promote desegregation. What have they done, or
what are they doing to promote the principles they say we should hold
aloft?

Let me clarify the issue here. What drives school desegregation is not
the principle that there is something inherently wrong with all-black insti-
tutions. There is nothing inherently wrong with an all-black institution.
There is something inherently wrong with all-black institutions created
and maintained by a predominantly white power structure, and that do
not have proper resources because whites withdraw those resources when
they flee. But can those institutions provide quality education? Abso-
lutely. I believe there is nothing wrong with all-black institutions, and I do
not have to live next door to whites to feel good about myself. At the same
time, however, I think that in a multicultural society there are some real
advantages to all of us being educated in a desegregated environment.
Therefore, we are not talking about all-black institutions as inherently
inferior because something magical about white children rubs off on black
children, allowing them to learn in a better way. That is not the underly-
ing principle. Rather, we are talking about the structural realities that
continue to exist within this society and within the schools, that make
learning next to impossible. When we see inner city all-black schools, we
also see high-poverty schools and schools starved for needed resources.
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For example, Kersten discusses the Kansas City case, Missouri v.
Jenkins,17 distorting the issues. I know about this particular Kansas City
case, because I have spent much of my professional life in recent years
working on it. After the Kansas City School District became majority
black,18 although the city and electorate were still majority white, it be-
came impossible for the district to get the support it needed. From the
moment the school district became majority black, not one tax levy or
one bond issue passed.19 As a consequence, the district court found, those
schools literally crumbled, and the quality of education began to decline.20

The result was that Kansas City had separate and unequal education.
We fought an interdistrict lawsuit, and the court ruled against us on

interdistrict desegregation. The evidence we put before the court was
powerful and compelling, and I think the court’s decision was wrong. As
a consequence of the remedy we did receive in Kansas City, we were able
to turn around a district with schools that were crumbling. Although some
people would have you believe otherwise, Jenkins does not involve $2
billion spent on a useless remedy. I went into the schools, and I remember
looking at the ceiling of one classroom and seeing the sky. I remember
going into bathrooms that were filthy, that were not fit for young children
to use. I remember schools that were too hot in the summertime and not
adequately heated in the wintertime. Nothing was being done about it
because the legislature did not have the will. I am unapologetic about the
fact that the state and the Kansas City School District have recently spent
$1.3 billion to begin to turn those schools around. Since the Kansas City
School District has made significant changes, test scores among younger
students have been improving.21

The issue that we argued before the Supreme Court in January 1995
was manufactured by the state because it wanted to escape its remedial
obligations. The court noted in passing that in order to escape this obli-
gation, the school district had to show that it had remedied the educa-
tional harms resulting from segregation, but test scores still showed dis-
parity between black and white students. Because the state could not
show that it had done all it could do, it argued that the court was requiring
it to equalize test scores between black and white students, yet there is no
constitutional command to do so. The subtext was, “the bell curve—can’t
do it.”

The Supreme Court granted certiorari because some conservative
activist justices on the Court were interested in the Kansas City remedy
and thought it had gone too far. However, the issue we argued is not the
issue the case actually presents. The real issue is whether test scores can



264 Equality and Educational Excellence


be a measure, among many measures, of the efforts of the Kansas City
School District to eliminate the effects of segregation. States utilize test
scores often to measure whether students are learning what they should
be learning. If students are measured via tests, and schools give weight to
those scores, then test scores should also be a measure of educational
quality.

School desegregation cases have worked imperfectly. Nothing in life is
perfect, however, and the standard that people apply to these school
cases is one that is applied to few other fields of human endeavor. It
ultimately becomes a question of will. Initially, in a Connecticut state trial
court, we lost a case, Sheff v. O’Neill, in which we were trying to litigate
the question of how race and poverty affect the educational opportunities
of children in the Hartford School District, one of the most segregated
school districts in the country. We offered evidence before the court that
the state constitution mandates equal educational opportunity and mini-
mally adequate education. The district court judge in Sheff simply failed
as a matter of will, I believe, to rule in our favor. The state supreme court
agreed and overturned the district court.22

There are opportunities to take different paths, but it requires a con-
scious exercise of will. Without will, these problems will not go away.
They will continue to snowball, they will continue to grow, and as we
move further and further away from the point where these problems be-
gin, they will prove harder to address, because the compounding effects
of race and poverty only become more intractable as time passes.

There is very little fortuitous segregation in this country. Segregation is
a consequence of years, indeed centuries, of social policy. Governmental
policy on the local, state, and federal levels combined with private actions
have worked to produce the patterns of race segregation that exist in this
country today. Segregation is a consequence of social engineering. A
different kind of social engineering is the aim of civil rights lawyers. I
gladly accept the label of “social engineer.” The great lawyer Charles
Houston, who was the architect of the civil rights legal struggle, has noted
that a lawyer is either a social engineer or a parasite on society. If we do
not give these problems attention, we cannot wish them away or sweep
them under the rug. They will not go away. We have to consciously engi-
neer our way out of them.

In closing, I note my admiration for my colleagues in this anthology.
Gary Orfield is one of the biggest optimists I know; john powell is one of
the most gentle warriors I know. I tend to be susceptible to anger. I have
to fight bitterness, because bitterness is corrosive and destructive. I may
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not be as optimistic as some about where we are on race in this country.
I do know that if we lay down and cease to struggle, these problems will
only get worse. We are not going to be able to ignore this problem as we
move into the twenty-first century. W. E. B. DuBois said that the problem
of the twentieth century would be the problem of the color line,23 and he
was right. The problem of the twenty-first century will be the problem of
the color line and the class line, and if we do not address it, the social
fabric will tear. We will not sustain ourselves as a country or as a commu-
nity if the disparities between the rich and poor continue to grow, as they
have grown over the last twenty years. It simply will not happen. People
will not buy into the social compact. So, while I may be angry and some-
times bitter, I also know that we have to continue the struggle and we
must reclaim our language. I am reminded of a wonderful African prov-
erb. It goes like this:

Life has meaning only in a struggle.
Victory and defeat are in the hands of the Gods.
So let us celebrate the struggle.
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Conclusion


Drawing a Blueprint for Linking
Housing and Education

Vina Kay

The Institute on Race and Poverty’s forum “In Pursuit of a Dream De-
ferred: Linking Housing and Education” was an opportunity for the pre-
senters and other participants to reflect on the shared goal of desegrega-
tion that came out of the Brown v. Board of Education decision.1 They
came with a greater sense of wisdom, gained in the years since the case
was decided, about how to implement the reforms necessary to achieve
desegregation. Schools must be linked to housing, they claimed, for the
benefits of desegregation could not be maintained unless entire commu-
nities were desegregated. Desegregation itself became an insufficient goal—
what was really necessary for lasting change was integration, a goal that
was broader and more respective of the communities involved.

We have revisited the articles that came out of that forum, along with
some additional insights, out of a need to remind ourselves of the hope
we carried following that meeting. Now, there is a sense of loss among
some as communities seem to move further from desegregation and in-
creasingly resegregate. A study on school resegregation trends has found
southern states, in particular, resegregating at a rapid rate, with the rest
of the country following that pattern.2 In spite of these trends, the federal
government has failed to address segregation, even within the context of
issues on race and civil rights.3 Shortly after the forum, the Supreme
Court handed down its decision in Missouri v. Jenkins,4 further limiting
the possibility for interdistrict desegregation of schools. Urban centers
continue to become increasingly poor and minority, placing further strain
on central cities to provide adequate housing, education, and social ser-
vices. At the same time, suburban growth is spreading farther from the
cities, taking with it growing businesses, quality schools, and transportation
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resources.5 The once more broadly shared value of diversity and integra-
tion has now been rejected in our two largest states. California and Texas
have eliminated state-sponsored affirmative action, cutting off opportuni-
ties for many disadvantaged students of color wishing to attend the state
colleges and universities.

The Supreme Court has not decided any major housing or school
cases since Missouri v. Jenkins. The current framework for thinking
about interdistrict remedies has been so limited by past Supreme Court
rulings that cities are forced to create solutions for populations that are
70, 80, and 90 percent minority and overwhelmingly poor. Indeed, the
Clinton administration completely failed to provide leadership in this area.
The question for civil rights lawyers, and for those who provide the valu-
able research support they use, is what strategies should they turn to as
they continue to struggle against government-supported segregation in
schools and housing. How can they respond constructively to Court with-
drawal from the foundation of Brown and desegregation?

In many respects this is the wrong place to start the discussion. The
promise of the legal system is also a limitation—litigation comes as a
response after substantial harm has already been done. Although the re-
sult of litigation can be dramatic action and change, its role is limited to
those instances where everything lines up: grave harm, wrongful action,
substantial evidence, and a court that has the potential for sympathy. In
the meantime, policy makers, researchers, and housing and education
specialists must continue the forward-looking struggle to remedy the harm
that they already recognize.

Currently, a mood exists for reform in schools. The public is appalled
at statistics demonstrating how little students know when they leave the
school system and how unprepared they are to compete in a competitive
world. Test scores paint a dramatic picture of the failures of students,
schools, teachers, and the entire education system. But they also tell the
story of who is losing the most in the race for education: impoverished
students and students of color. That these two groups overlap signifi-
cantly and that they are the students with the lowest test scores, the
lowest graduation rates, and the lowest college attendance rates rarely
come as a surprise to anyone. The response has focused on measures
such as local control, school choice, higher testing standards, and teacher
accountability. School districts have also responded with experiments in
private administration of schools and charter schools. These efforts have
met with some success. Some districts are reporting increases in their
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standardized test scores. Some charter schools have provided the kind of
individualized education some students needed. Success stories raise the
question of how to replicate the success, providing hope that broader
change is possible.

Few reform efforts have had dramatic results, however, certainly not
as dramatic as the struggles faced by children of color in poverty-ridden
urban school districts. Although the importance of continued efforts at
improving schools cannot be disputed, how we should go about achieving
dramatic change, particularly in urban schools, is a constant question.
Certain facts are impossible to ignore. The majority of students in urban
schools are increasingly poor and minority. This is becoming true for
more and more inner-ring suburbs as well. The correlation between high,
concentrated poverty rates and failing schools is difficult to miss. Yet few
reforms have addressed this very issue.

School reforms have attempted to address concerns that grow out of
low-achieving schools. Failing test scores, low parent involvement, and
high dropout rates are all symptoms of schools in heavily poor and minor-
ity communities. The reforms that address these issues, however, do not
and cannot come close to solving the real problem of segregated and
impoverished schools and communities. These schools face not so much
low-achieving students or groups of students, but the failure of the entire
school—as well as, oftentimes, the entire neighborhood. As an institu-
tion, the school structure is unable to meet the needs of its students. This
is not to say that reforms that address the symptoms of poor and segre-
gated schools should be abandoned. Rather, they should play supporting
roles to a larger initiative that addresses the entire structure in which low-
income families of color struggle.

Research has shown that schools with lower poverty rates, whatever
the racial makeup of the students, have better results than schools with
high poverty. Although it is clear that a black child need not sit next to a
white child in order to learn, it is also clear that less burdened structures
are better able to serve students than overly burdened structures. Given
this, why do we continue to focus reform efforts on in-place changes in
urban schools? How can we better alleviate the burden these schools face
and make it possible for them to educate all of their students well? Our
system of public education has become a two-tiered one, in which those
who can afford it receive a better education in predominantly white, middle-
and upper-middle-class schools, while those who cannot afford it languish
in overly burdened and failing schools made up of predominantly



272 Drawing a Blueprint for Housing and Education


low-income students of color. If we believe in the value of public educa-
tion, of access to education for all, then we cannot allow public schools to
travel further down this path.

Affordable housing reform has seen a similarly mixed bag of results
amidst a growing urgency to provide safe and affordable housing for people
living in poverty. In Minneapolis, where a 1995 lawsuit settlement prom-
ised increased low-income housing in middle-class communities and the
demolition of dilapidated housing projects, project residents later demanded
that the projects remain. Although the fight was in response to fear that
new units were not being built quickly enough for displaced families, there
is also a mood rejecting the not ion that poor families need to
“deconcentrate” for their situations to improve. Why not create the op-
portunities for business growth and revitalization in poor neighborhoods,
the argument goes. However, what much of the research in this volume
has shown is that access to the structures of opportunity is vital for people
in poverty to improve their situations. Yet despite studies showing the
success of the voluntary movement of low-income families from a de-
pressed housing project in Chicago’s inner city to middle-class communi-
ties, the Chicago Housing Authority is now talking about dismantling the
Gautreaux6 program. An end to scattered-site housing in Chicago would
be devastating to the years of experience and research Gautreaux has
provided, and a serious threat to similar programs across the country.

Gautreaux has taught us that lasting opportunity structures are not
created out of thin air, but rather are the result of government and market
forces supporting growth and development. Put simply, this means that
we need people with resources (i.e., the middle class) to support the op-
portunity structures in order for them to thrive. When low-income people
live in an environment where such opportunity structures are supported,
they benefit by having access to the same opportunities. The result is
better schools, decent housing, good transportation systems, and job
opportunities. Although it seems that these opportunities should be avail-
able wherever people live, the reality that any look at urban and suburban
growth patterns will show is that they are not. Abandoning urban centers
should not be an option, but further burdening them has an equally nega-
tive result.

Missing in all the efforts at change is a coordinated system where schools
and affordable housing can work together for lasting change. This was
the point of the “Linking Housing and Education” forum in 1995. Then
we were told of the necessity of such a coordinated effort, the urgency
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faced by children of color in poverty, and, to some extent, how to achieve
change. But the “how” element requires further work, particularly in light
of the continually changing political landscape.

An opportunity exists in the current attention to urban and suburban
sprawl. Often seen as a concern primarily of environmentalists and land-
use planners, the issue of sprawl is very much a civil rights concern as
well. At the same time sprawl has detrimental effects on the availability of
open spaces and the environment, it also takes an extreme toll on the
infrastructure of our communities. When middle-class and upper-middle-
class people move farther and farther from urban centers, they take with
them resources that are vital for a community. Meanwhile, suburban com-
munities continue to rely on urban centers for infrastructure support and
identity. As the concentration of wealth moves away, businesses, trans-
portation dollars, teachers, and other important resources are quick to
follow. Although growth is inevitable and positive for a thriving commu-
nity, the danger comes when we create concentrations of wealth and
concentrations of poverty. Growth that will benefit an entire community
must be balanced and available to a broad range of people. What we
cannot continue is a throwaway philosophy of urban planning that simply
abandons inner cities as opportunities move farther away.

Communities of color must invest themselves in issues of metropolitan
growth and regionalism now as metropolitan areas across the country
become more concerned with the issue. Those who have long been con-
cerned with school desegregation and affordable housing have the chance
to help frame the debate around regionalism in a way that reflects these
concerns. The sprawl question presents a unique opportunity to truly
coordinate efforts rather than continue working on the interrelated issues
independently. The Institute on Race and Poverty has begun the Racial
Justice and Regional Equity Project that will work to reframe the region-
alism dialogue to emphasize the impact sprawl has on communities of
color living primarily in central cities and declining-inner ring suburbs.
Strategies to engage communities of color in regional policy making must
also be sensitive to community concerns about political control and cul-
tural cohesion. The goal of the project is to respect and address these
concerns while building a stronger, more inclusive framework for regional
reform.

Critics of regionally based efforts will argue that we must preserve the
choice of people to live where they want, that those who have the resources
should not have to live next door to poverty, and that some degree of
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poverty is inevitable and must exist somewhere. Such critics fail to see
that it is not poverty itself that takes such a toll on our communities, but
rather the concentrated poverty that presents little opportunity for creat-
ing a better life. Although society will likely always have some degree of
poverty, it is not inevitable, nor should it be acceptable, that entire com-
munities live in extreme and concentrated poverty. Nor should it be inevi-
table that poverty is a given for generation after generation. It is one thing
for poverty to be a situation stemming from current misfortune; it is quite
another for children to assume that poverty is a given and never to expect
more.

In many respects, linking housing and education seems like an obvious
solution to what is anything but a simple problem. But the chapters in
this volume demonstrate just how pervasive and ingrained the problem of
segregation is in the United States, now nearly fifty years after the Brown
v. Board of Education decision. The work of these lawyers, sociologists,
and housing and education experts also demonstrates how very compli-
cated linking housing and education as a policy strategy can be. Lack of
political will aside, formulating strategies that are both feasible and have
lasting impact remains a difficult task. Adding the problem of political will
to the mix makes the work ahead seem daunting.

These passionate voices have made clear, however, that our goal must
be large and that our steps must be bold in tackling the persistent segre-
gation in our country. We must not let the difficulty of the task keep us
from moving forward. The half-hearted steps toward desegregating schools
following the Brown decision clearly have not been sufficient. Nor have
the scattered, though at times transforming, housing reforms been enough
to have a broad and lasting effect on the lives of impoverished people.
There have been some dramatic victories. There have been some trou-
bling defeats. The Yonkers, New York, case was an example of a court
looking at the issue of segregation broadly and blaming the acts of an
entire municipal government, including its housing policy, rather than
focusing on a school district alone. The landmark Gautreaux case gave
residents of a Chicago housing project the opportunity to move out of an
impoverished community and into middle-class suburban neighborhoods.7

Studies of the Gautreaux project indicate that the families involved have
benefited greatly from this move.8 As so many contributors here have
noted, the Supreme Court’s decision in Milliken v. Bradley9 was a major
blow to efforts at creating interdistrict remedies to school segregation.
Since then, as expected, urban school districts have become more and
more segregated by both race and poverty.10 The court’s 1995 decision
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in Missouri v. Jenkins made even voluntary interdistrict remedies
difficult.

The question then is what do we do with this disparate history, this
mixed bag of policy and political will? The authors here have given us a
place to start—all of them taking up Kenneth Clark’s call for new energy
and leadership. John powell writes of the need for integrated communi-
ties, not just schools. By integration he means something broader than
simply desegregated according to a numerical balance. Integration, in his
view, refers to a level of racial and economic balance, coupled with re-
spect and support of the racial and cultural differences that make up the
community. Meredith Lee Bryant presents this concept as well in arguing
for a set of positive rights to racial equality, rather than the traditionally
articulated negative rights. Richard Thompson Ford makes clear the op-
pression—economic, social, and political—that results from geographic
segregation, calling for a focus on the entire metropolis in striving for a
truly diverse democracy.

Nancy Denton and Gary Orfield, in their thorough and compelling
pieces, paint a stark picture of political and social reality in America.
Denton’s research shows us how deep attitudes about race and poverty
run in our society. Her questioning of the myths and explanations of
segregation enables us to examine this issue much more directly and
accurately. Her work also makes clear how necessary it is for us to move
forward with a solution to this problem of persistent segregation if we are
ever to construct a multiethnic society where opportunity is truly equal.
Orfield recalls the frustrating reality of government policies that create
and maintain segregation, such as the small, local school districts of the
segregated North. At the same time, he demonstrates how broad initia-
tives that involve entire metropolitan areas have been successful and hold
the promise for achieving real integration.

Several authors remind us of both the harms and the responsibility we
must take for the limits of recent school desegregation cases. Drew Days
points to the culpability of not only school boards, but also larger govern-
ment entities—municipalities and states—in causing and maintaining seg-
regation. Courts must also recognize the very real harm, to black children
more than others, of racial segregation, argues Charles Lawrence in his
critique of the aftereffects of the Milliken v. Bradley decision. The harm
was what Brown was all about, Kenneth Clark’s historical perspective
tells us, and, sadly, the harm of segregation still affects children every day.

The practicing lawyers in this volume give insight into a legal system
that at times seems more random than fair. Despite the many false starts
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and backwards steps in the areas of school desegregation and affordable
housing, these lawyers continue the struggle. The victories can be sweet
and enlightening, as Michael Sussman demonstrates, but the defeats do
not slow the struggle, as both he and Theodore Shaw show us. Shaw’s
dedication and fight against the bitterness that could so easily drown a
person’s hope give us inspiration to find a solution and make it work.

So now, almost fifty years after Brown, these pieces give us an idea of
what we have accomplished. Not much, skeptics might say. Yet every one
of these authors speak in terms of progress and hope, in spite of defeat.
We have lessons to learn and places to go with these experiences. The
pursuit of desegregated schools and decent, affordable housing cannot
remain separate, distinct goals. Rather, these struggles must be linked
together to achieve lasting results in both arenas. Moreover, limiting our
efforts to desegregation will yield only limited results. We must strive for
true integration in both the housing and education arenas. Despite Su-
preme Court reluctance to view integration broadly, there are opportuni-
ties for shaping new legal approaches for integrating schools and com-
munities. However, the legal fight cannot progress without the support of
further research and policy initiatives. The process as well as the result
must be integrated. This is why the work of the contributors here, as well
as others pursuing change in this area, must continue and must be
collaborative.

Where do we go from here? Diagnosing the problem has not been so
difficult as formulating a solution for the combined effects of failing edu-
cation and concentrated poverty. Research, analysis, and common sense
tell us who is bearing the burden of the poorest urban schools and neigh-
borhoods: children living in poverty, predominantly children of color. We
may even know that the most successful solution would be to move these
children and their families out of conditions of extreme and concentrated
poverty and into neighborhoods where they are not surrounded by the ill
effects of these conditions.11 Yet, instead of formulating and moving ahead
with what is likely to be the most successful strategy, we fumble about
with reforms that, while meaningful and well-intentioned, could never
begin to solve the problem on a large scale. Head Start, one of the federal
government’s largest and most revered programs for low-income preschool
children, while beneficial in the early years, has not resulted in a sustained
benefit as those children continue through the public school system.12

Head Start and other programs, such as Title I, which provides additional
funding to impoverished schools, cannot alone do anything about the
impoverished environments children live in every day.
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The reason for these limited strategies is clear: the most successful
strategy will likely be the most difficult. Moving people around is not a
popular solution on many levels. Obviously, suburban, middle-class com-
munities do not want subsidized housing in their neighborhoods. They
have seen what has happened to urban neighborhoods and inner-ring
suburbs that have become increasingly poor. Their feelings are based in
simple economics, they argue. And they are right, to some extent. But
another element is the racism that runs very deep in our society and that
we can largely avoid discussing by focusing on the myth of choice. Nancy
Denton points out that white attitudes about segregation in theory differ
substantially from white attitudes in practice. At the same time that whites
believe that blacks should be able to purchase homes wherever they can,
most whites do not want to live in an integrated setting. Moreover, her
research indicates that whites believe that blacks should prefer to live in
segregated black communities.13

At the same time, people of color living in poor neighborhoods are not
necessarily eager to embrace the concept of moving out of their commu-
nities. Predominantly white and middle-class neighborhoods do not seem
very neighborly and may, in fact, not be. However, one must question, as
Denton does in her chapter, whether a choice to self-segregate based on
fears of racism is actually a choice.14 Communities of color may also be
concerned about losing their political power by dispersing, and about
losing their cultural identity by assimilating into middle-class culture.15 These
are valid concerns that comprehensive research and analysis have yet to
address.

The question for the next round of research seems clear: How do we
paint a realistic picture of our communities that links housing and educa-
tion? The goal is to equalize access to opportunity structures in a way that
builds communities, but how do we move beyond ideas and toward achiev-
ing the goal? The next steps must include a blueprint for reform. A blue-
print, although still a piece of paper, is intended to be used. It tells us how
a structure will look and it gives us a clearer idea of how the parts will
actually work. Part of the work of convincing communities of the neces-
sity of changing the way cities work for people is showing the possibility.
Seeing that something can work is the first step toward making it hap-
pen. Without this insight, the danger grows of losing sight of the problem
and the goal.

A continuing necessity is to search our metropolitan areas for examples
of efforts that have worked or show signs of working, whether in housing,
education, transportation, or employment. Researchers should examine
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what has been successful on a small scale and whether similar reforms
could work on a larger scale. Further research on the long-term effects of
metropolitan-wide desegregation plans is necessary. Of the cities that
have attempted large-scale desegregation in schools, housing, or both,
which ones are still implementing such plans? What are the results in
terms of academic achievement, college attendance, and student attitudes
about race? If they have abandoned metropolitan-wide plans, why and to
what detriment to desegregation efforts? Gary Orfield has pointed to a
number of long-term metropolitan school desegregation plans, primarily
in rapidly growing Sunbelt areas, that may give us some insight into how
region-wide desegregation can work.16 Beyond chronicling the attempts,
problems, and successes of reforms, researchers need to weave these
examples together. Although no one solution could work for every metro-
politan area, the opportunity exists to learn from other experiences and
possibly apply one community’s lessons to another situation.

A more difficult task is to examine more closely our political will. As
schools resegregate and cities become more heavily burdened with pov-
erty and we move further from rather than toward positive change, it is
becoming critical for us as individuals and communities to face up to the
hard problems of racism, fear, and lack of political will. Some scholars are
questioning whether integration, though once viewed as desirable, may
even be possible in our nation. In their book examining race and integra-
tion, Leonard Steinhorn and Barbara Diggs-Brown come to the conclu-
sion that real integration was never close to happening and likely will
never happen. Despite the desire for this ideal, the reality is that most
Americans are not willing to make the sacrifices necessary for true inte-
gration: “social engineering, constant vigilance, government authority,
official attention to racial behavior, and a willingness by citizens to relin-
quish at least some personal choice for the greater good.”17 Steinhorn
and Diggs-Brown’s argument presents a daunting challenge. In addition
to examining, and perhaps confessing to, a lack of political will, we must
conceive of ways to change it. Capitulating to a current mood or set of
beliefs as inevitable may be the weakest and most destructive path
to take.

Part of changing political will is making an issue a shared one. If the
middle class sees failing schools and poor neighborhoods as a problem
only for those suffering in them, there will never be a sufficient reason for
actively changing that situation. Moreover, changing the balance of op-
portunity and wealth may even be a threat to those who already have
both. How can we frame the discussion around segregated schools and
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housing so that the middle class and whites see these as concerns for
them as well? What aside from moral or emotional claims will draw middle-
class communities into the debate about the future of our schools and
cities?

Abandoning cities is not an option if entire regions are to thrive. A
thriving region requires the infrastructure of a thriving city, not one that is
limited by the needs of impoverished neighborhoods and schools. What
happens to the economic and political infrastructure of a city that is aban-
doned in favor of growing, middle-class suburbs? Metropolitan areas like
Cleveland and Detroit are only now beginning to recover from such a
decline.18 What can we learn from these experiences?

How do we teach children to get along with and work with others,
avoid stereotyping, and develop compassion in our increasingly diverse
world? It is not possible to rely on a homogenous community to teach
these skills to our children. We must cultivate something more.

The Institute on Race and Poverty has begun some work to address
some of the issues raised here. It has recently completed a series of inter-
views with high school students across the country about their opinions
on schools and integration. Student Voices Across the Spectrum: The
Educational Integration Initiatives Project (EIIP) reaffirms the value of
integration in schools for promoting academic achievement across races
as well as for creating a more inclusive and supportive learning environ-
ment.19 At the same time, Student Voices found that schools highly seg-
regated by race and poverty faced the greatest obstacles to achieving
integration. The institute’s project on regionalism and racial justice will
help communities of color reframe the regionalism dialogue to include
issues of poverty and access to opportunity structures. These projects
will contribute to the ongoing work of linking race and poverty with hous-
ing and education so that future research and policy reflect these int-
ersections.

A blueprint for reform requires collaborative work on many levels so
that all the parts are in sync. The work must be collaborative from the
beginning for the final product to be as complete and useful as possible.
An initial step is for researchers and policy makers to identify further
questions. A few issues have been identified here, but other voices are
necessary to give a complete picture of the problems metropolitan areas
face.

The Institute on Race and Poverty is doing some work, but what
are other researchers and organizations doing that relate to this issue?
To help answer this question, the institute is initiating a collaborative,



interdisciplinary research effort to address housing and education issues
as they affect impoverished communities of color as well as entire metro-
politan areas. This effort will bring together social scientists, lawyers, and
policy makers to identify issues for further research. Together they will
frame the debate and enable themselves and others to conduct research
in their individual fields with the collaborative framework as a guide. When
these experts come together again, their contributions will be richer for
having had the larger perspective as a backdrop to their individual work.
The result will be a blueprint that takes into account the different ele-
ments necessary for a sound and functional structure.

Collaboration was what In Pursuit of a Dream Deferred: Linking
Housing and Education was about when the forum and this volume
were first conceived. A collaborative effort continues to be necessary as
the contributors here and others in the field prepare to refocus their effort
on the segregated schools and housing that continue to rob people of
access to opportunities. The discussion around urban and suburban sprawl
provides one opportunity for these researchers to frame the debate to
include the realities of concentrated poverty and urban decay. We must
take this opportunity and create others if we are to succeed in the pursuit
of the dream.
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