
COURTS, JUSTICE AND EFFICIENCY

This study explores the socio-legal context of economic rationality in the legal

and judicial systems. It examines the meaning and relevance of the concept 

of efficiency for the operation of courts and court systems, seeking to answer

questions such as: in what sense can we say that the adjudicative process works

efficiently? What are the relevant criteria for the measurement and assessment

of court efficiency? Should the courts try to operate efficiently and to what

extent is this viable? What is the proper relationship between ‘efficiency’ and

‘justice’ considerations in a judicial proceeding?

To answer these questions, a conceptual framework is developed on the basis

of empirical studies and surveys carried out mainly in the United States, Western

Europe and Latin America. Two basic ideas emerge from it. First, economic

rationality has penetrated the legal and judicial systems at all levels and dimen-

sions, from the level of society as a whole to the day-to-day operation of the

courts, from the institutional dimension of adjudication to the organisational

context of judicial decisions. Far from being an alien value in the judicial

process, efficiency has become an inseparable part of the structure of expecta-

tions we place on the legal system. Second, economic rationality is not the

prevalent value in legal decision-making, as it is subject to all kinds of 

constraints, local conditions and concrete negotiations with other values and

interests.
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The most striking characteristic of law as it has existed in democratic societies has

been its inefficiency. This statement must not be understood in the sense merely that

the law of such societies represents a system which is designed to work efficiently, but

which unfortunately breaks down in practice as the result of the ineptitude of judges,

lawyers, and executive officers of government. By its very nature, law is doomed to be

inefficient; its innermost structure and basic machinery produce inefficiency; and par-

ticularly in democratic societies it is often made or kept inefficient with painstaking

deliberation. Law may be described, indeed, as the science of inefficiency.

William Seagle, Law: The Science of Inefficiency (1952)

Efficiency is one of the highest cultural values of modernity. As such a value it cannot

enter into explanation of those forms which exist in other than a tautological way.

Yet, as such a value, it will frequently play a key role in analysis . . . To be efficient is

to be modern . . .

Stewart R. Clegg, Modern Organizations. Organization Studies in the Postmodern

World (1990)



Foreword

The idea for this study was born almost ten years ago, in the first months of

1993. Volkmar Gessner was on a short trip to Mexico trying to find out, in

preparation for an upcoming workshop at the International Institute for the

Sociology of Law of Oñati, why there was no visible discussion on judicial

reform in Mexico and what could be done to start one. With this goal in mind,

we conducted a series of interviews and conversations with scholars, judges and

other public officials. Diego Valadés, who was the Attorney General of the

Federal District at the time, remarked that there was very little debate on this

topic because, among other reasons, there was no model for evaluating the 

efficiency of justice institutions.

Volkmar told me later that he did not know of any study that attempted to pro-

vide a broad overview on what efficiency meant in the context of justice institu-

tions. So we decided that I should give it a try, using as many empirical studies and

investigations as one could reasonably find for the development of such a model.

As the research progressed, we abandoned the idea of developing a ‘model’, if by

model we mean a more or less simple device to measure and assess institutional

performance. Instead, the study presents a conceptual framework that results from

the effort to introduce some order in the enormous treasure of empirical studies

and materials. It is for the reader to decide if such effort has been successful.

This study confesses a very strong connection to the Oñati International

Institute for the Sociology of Law. It was there that the search for the relevant

literature started and resulted in a ‘tesina’ for the Master’s programme. Indeed,

the overwhelming majority of the books, articles and other materials cited here

can be found in the magnificent library and documentation center that the

Institute has made available to socio-legal scholars of the whole world. Other

materials come from the library of the University of Bremen, Volkmar’s 

personal library, the library of the Law School of the University of Georgia 

in Athens, and the library of the Instituto de Investigaciones Jurídicas of the

National University of Mexico (UNAM). Of course, many friends and col-

leagues have also made valuable contributions over the years.

The study was presented to, and accepted by, the Department of Legal

Science of the University of Bremen, Germany, as a doctoral dissertation in law

in July 1998. The dissertation, with the title ‘Courts and Efficiency. A General

Investigation with Evidence from Three Continents’, was first reviewed by pro-

fessors Volkmar Gessner and Johannes Feest. They were joined in the doctoral

colloquium by professors Konstanze Plett and Armin Höland. In the present

version, new, relevant research has been incorporated, literature has been

updated and other editorial changes have been introduced.



An effort such as this cannot be accomplished without incurring in personal

and professional debts. I am most indebted to the Institute (and town) of Oñati

for the hospitality I enjoyed there on several occasions. I would like to make

special mention of Johannes Feest, who was the scientific director of the IISL

during a crucial stay in April–July 1997 and has been a good friend ever since,

as well as of Sole Aguirre and Elvira Muñoz for their friendly, valuable help with

the literature and other materials. I am also indebted to the Department of Legal

Science of the University of Bremen. The fact that a doctoral dissertation writ-

ten in English by a Mexican scholar has been accepted by a German university

is by no means evident, and it bears witness to the openness of the University of

Bremen and its commitment to the universal cause of science.

José Luis Soberanes and Diego Valadés have given me all possible signs of

support and encouragement, both as friends and in their capacity as directors of

the Instituto de Investigaciones Jurídicas de la UNAM. I have also received con-

siderable encouragement and support from other friends and relatives. With

some of them I have discussed many of the problems analysed here. I should

mention Miguel Bonilla López, José Antonio Caballero, José Ángel Canela,

Miguel Carbonell, Hugo Concha, Edgar Corzo, José Ramón Cossío, Alberto

Díaz Cayeros, Héctor Fix-Zamudio, Jesús Boanerges Guinto López, Sergio

López Ayllón, Jacqueline Martínez, Roberto MacLean, Mario Melgar, Rogelio

Pérez Perdomo, José Juan Toharia, Guillermo Zepeda, and my colleagues at the

Instituto de la Judicatura Federal.

For the opportunity to publish this study I should express my appreciation to

Bill Felstiner for his disinterested support, and particularly to Richard Hart, of

Hart Publishing, for a friendliness and openness that greatly surprised me at

first. I have also benefitted from the comments and suggestions of two anony-

mous reviewers. Suzanne Stephens helped me to produce a correct English man-

uscript. Mrs. Eva Suárez greatly contributed to the solution of every-day

problems.

I reserve my deepest feelings of gratitude for Volkmar Gessner and my fam-

ily. My association of many years with Volkmar goes well beyond scholarly

concerns. I have to thank him not only for his friendship, patience and help, but

also for his uncompromising scientific rigor. As for my family, I hope that this

book will compensate them for some of the sacrifices I could not avoid to inflict

upon them.

Mexico City, November 2002.
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1

Introduction: Why Court Efficiency?

‘CRISIS’ IN THE ADMINISTRATION OF JUSTICE: A RECURRENT TOPIC?

IF WE WERE to believe press reports and opinion polls, but also scientific 

literature and official documents, the administration of justice—ie, the

courts—is in a state of ‘crisis’ in many parts of the world. A few years ago,

Germany’s courts were said to be ‘on the brink of a heart attack’,1 while Spain’s

civil justice allegedly belonged to ‘another century’.2 According to an opinion

poll conducted in Mexico City in 1996, a vast majority of persons believed that

judicial proceedings were extremely slow, very expensive and only moderately

fair, while a third or more of respondents regarded judges, including Supreme

Court justices, and attorneys, as dishonest or highly dishonest.3 An official

report published in 1991 stated that 60 per cent of the French people and 70 per

cent of French judges considered the reform of the justice system a ‘priority mat-

ter’. Both citizens and judges agreed that the courts were ‘overwhelmed’.4

Scientific papers and official reports diagnose the same disease everywhere

and warn of its dire consequences: growing caseloads; rising costs, and longer

delays; scarce financial and human resources; an inefficient work organisation.

A state of ‘crisis’ is explicitly identified and described in large and small, rich and

poor regions, regardless of their level of political and legal development, such as

Puerto Rico,5 Italy,6 the United States,7 Spain,8 Quebec,9 Chile,10 Brazil,11

1 See ‘Am Rande des Infarkts’, in the German weekly magazine Der Spiegel, Hamburg, 20
September 1993, pp. 72–87.

2 See ‘Justicia de otro siglo. En casos en que no llegan a delito, meras cuestiones civiles, es donde
las leyes españolas son más inoperantes’, in El País, Madrid, December 19, 1993.

3 See ‘Entre abogados te veas’, in Voz y voto, Mexico, no. 41, July 1996, pp. 23–7. Interestingly,
persons who had had prior contact with the justice system (7%) usually had a better opinion of it
than those who had not. This was true regarding the honesty of judges, although far more people
in the first group than in the second considered judicial proceedings to be slow or extremely slow
and costly (70% vs. 53%).

4 See Le Monde, Paris, 16–17 June, 1991, reprinted in Bernard (1996: 194 ff.). The official report,
for which two senators were responsible, declares the abandonment of the justice system by the
executive power a ‘disaster’ (justice sinistrée). See also Faugeron (1981).

5 Amadeo Murga (1993), regarding appellate justice in Puerto Rico.
6 Ferrarese (1988/89), Denti (1986).
7 Kaufman (1990), on the US federal courts.
8 Consejo General del Poder Judicial (1997).
9 Garant (1994).

10 Peña González (1993: 348 ff.).
11 Faria (1996).



England and Wales.12 The introduction to a book published in 1999 and signif-

icantly titled ‘Civil Justice in Crisis’, points out that a ‘sense of crisis in the

administration of civil justice is by no means universal, but it is widespread’, and

goes on to say that most of the countries represented in the book (three com-

mon-law countries and ten civil-law countries) ‘are experiencing difficulties in

the operation of their civil justice system’.13 In many other places, this diagnosis

is compounded by other, more insidious evils: widespread corruption; lack of

independence; politicisation; inadequate legal training of judges, court employ-

ees, and attorneys; extremely limited or no access at all for the majority of 

the population, etc.14 A sense of urgency is insistently communicated by this lit-

erature: judicial reform is more than overdue in view of the important social

functions that the courts are universally acknowledged to have.

Such a worrisome panorama raises a number of questions. Is this alleged state

of crisis new and real? If so, what are its indicators and manifestations? Or is it

merely the result of distorted media attention and the public’s traditional lack

of confidence in the courts? Are there new social expectations behind such inter-

est? If so, where do these expectations come from and why are they being

expressed so intensely now? Do they imply that the courts should assume a new

social role and perform new functions? Or do they simply require that they oper-

ate ‘better’? What is the meaning and scope of social and professional concerns

over court efficiency? Does it demonstrate a renewed yet still narrow social

dominance of economic rationality, for example, because an efficient legal sys-

tem has proved to be a condition for a developed market economy? Or does it

express the conviction that efficiency is a more fundamental component of insti-

tutional performance and legitimacy in a world that is becoming increasingly

globalised?

These are difficult questions indeed, and any attempt to answer them is

undoubtedly an ambitious task. This chapter is of an introductory nature,

intended as an initial approach to our general topic. It merely attempts to pro-

vide a tentative exploration of these issues, in preparation for the following

chapters.15 In any case, we can safely assume that these and similar concerns

somehow reflect certain current developments that deserve serious considera-

tion.

2 Introduction: Why Court Efficiency?

12 Michalik (1999).
13 Zuckerman (1999: 12).
14 This would seem to be the prevailing situation in many Latin American countries. See, for

example, Ilanud-Fiu (eds) (1987), Rico et al. (1988), Salas/Rico (1989a and b), Burgos (1992), Faria
(1992), Fried (1995: 92 ff.), Buscaglia/Dakolias (1996), Nemogá Soto (dir.) (1996), Dakolias (1996),
Binder (1993), regarding criminal justice, Pérez Perdomo (1985; 1996) on Venezuela; Hammergren
(1998: 3 ff.), Prillaman (2000). See also the seven national reports (Argentina, Chile, Colombia,
Costa Rica, Mexico, Peru, and Venezuela) in Correa Sutil (ed.) (1993), as well as the essays on
change in the legal cultures of Latin countries in Europe (France, Italy, Spain) and America
(Argentina, Brazil, Chile, Colombia, Mexico, Puerto Rico, Venezuela) in Friedman/Pérez Perdomo
(eds.) (2003).

15 For an excellent account of the new prominence of courts, see the first chapter in Santos et al.
(1996: 19–56), Santos (1999) and Garapon (1996: 29 ff.).



Courts before the Court of Public and Professional Opinion

The truth is that the administration of justice has never fared very well in pub-

lic opinion in most countries. For many years, opinion polls have consistently

presented a largely unfavourable or deteriorating image of the courts, as seen

through the eyes of the public. To give just a few examples, among recent and

less recent polls, and to show that the situation in the past was not necessarily

better than it is today:

—Germany: in 1979, 78 per cent of German citizens thought that court

expenses were high or too high. 52 per cent of those who had had experi-

ence with the courts judged this experience to be mixed or rather negative.

Asked why people who are financially wronged do not go to court, 79 per

cent mentioned the uncertainty about the outcome; 60 per cent referred to

the possibility of an unfair decision; 78 per cent cited the incomprehensible

legal language; 75 per cent found courtrooms intimidating; 59 per cent

expected class justice and 55 per cent anticipated authoritarian behavior;

while 84 per cent found proceedings too slow.16

—Portugal: a questionnaire submitted to litigants in the early 1990s yielded

the following percentages of persons who agreed with particular state-

ments: 51 per cent felt that judges are influenced by personal preferences

and friendships; 41 per cent believed that courts are intimidating; 30 per

cent thought that costs discourage people from going to court; 60 per cent,

that anybody can obtain anything they want from the courts with money

and a lawyer; 25 per cent felt that an accused person is always convicted by

the courts; 56 per cent believed that decisions are so slow that it is not

worth going to court while 49 per cent thought that courts do not convict

persons with power or money.17

—Spain: several opinion polls conducted during the 1980s show, for example:

that around 48 per cent of those polled regarded court performance as bad

or ‘fair’; 25 per cent viewed courts as ‘scarcely just and scarcely efficient’,

while 21 per cent found them ‘more just than efficient’; 61 per cent agreed

partly or completely with the assertion that court decisions were so unpre-

dictable that it was preferable to avoid going to court; about 40 per cent

considered that Spanish courts were not very independent, or that they

were barely independent, from the government.18
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16 Kniffka (1981).
17 Santos et al. (1996: 553 ff.).
18 These figures are reported in Toharia (1987: 48 ff.). The public image of the courts in Spain has

since further deteriorated. According to data reported by the Consejo General del Poder Judicial
(1997: 18 f.), the percentage of persons who consider that the justice system works poorly, as com-
pared to those who hold a positive opinion, was 28% in 1987, 33% in 1990, 38% in 1992, 46% in
1995 and 51% in 1997. In 2000, this percentage had slightly diminished to 46%. However, if we
include here the ambiguous category of ‘fair’ or ‘so-so’ (‘regular’), it may turn out that as much as
76% of the Spanish population were not satisfied with their justice system (Toharia 2001: 83 f.). As



—United States: a national opinion poll on state courts, conducted in the late

1970s, reached the following conclusions: there was a profound difference

in views between the general public and community leaders, on the one

side, and judges and lawyers, on the other, regarding what the courts do or

should do; the general public and community leaders were dissatisfied with

the performance of courts and ranked them lower than many other major

American institutions; while those with knowledge and experience of the

courts voiced the greatest dissatisfaction and criticism.19

These data and the other figures cited earlier should not be taken at face value

as indicative of a (permanent) state of crisis in the administration of justice, or

as proof that court performance is actually bad or worse than before. A number

of cautionary considerations should be taken into account first, in order to inter-

pret poll results of this kind.

Without going into the technicalities of poll design, it is reasonably clear 

that the administration of justice presents special difficulties as a subject for an

opinion poll and as an indicator of actual developments in this field.20 First of

all, people are not always able to distinguish courts from other governmental

institutions, as a result of which the former tend to be judged by the same crite-

ria as those applied to the latter.21 Courts do not always have a profile of their

own and are not clearly separated from other state bureaucracies in the mind of

the ordinary citizen, and this may be particularly true in civil-law countries.22

Such lack of awareness is also favoured by the fact that in any given country,

only a small portion of citizens have actually had contact with the courts.23

Thus, the few who have had this contact can be said to be expressing a judg-

ment; while those who have not, are merely expressing a social prejudice.24

4 Introduction: Why Court Efficiency?

regards the level of public confidence, the courts came thirteenth out of 15 institutions. In another
poll conducted in 1996, courts received a mark of 3.67 out of 10 and came last out of all the institu-
tions evaluated.

19 National Center for State Courts (1978). For a very recent poll see also National Center for
State Courts (1999). According to the executive summary, the ‘survey results indicate that the
American public gives an average grade to the performance of the courts in their communities’.
However, respondents ‘overwhelmingly believe cases are not being resolved in a timely manner’,
with 46% agreeing strongly with this statement (at 7).

20 On the use of opinion polls as an instrument to evaluate the performance of justice institutions,
see Toharia (2001: ch 3).

21 This explanation is advanced by Toharia (1987: 51 ff.).
22 Toharia (1987: 52 f.).
23 Toharia (1987: 97) estimates this proportion at 25% of the Spanish population (1982), a per-

centage that does not seem to have changed over the years (see Toharia, 2001: 136).
24 Kniffka (1981: 226). This difference sometimes has an impact on opinion but not always. First-

hand experience leads frequently to a worse opinion. By contrast, a recent survey conducted in
England and Wales found a generally positive assessment of experiences with the courts. However,
it is noted that such positive responses are not entirely consistent with other recent research on liti-
gants’ experiences of court and are somewhat at odds with findings relating to the negative effects
of dealing with justiciable problems through the legal system (Genn, 1999: 222 f.).



Prejudices result in contradictions25 and distortions. Distortions, in turn, are

due, for example, to media coverage of extraordinary or scandalous cases,26 but

also to the contamination that the image of other branches of the justice system

may suffer from their association with criminal or administrative courts.27 For

many people, the mere idea of having to go to court awakes unpleasant feel-

ings.28 And finally, for the individual citizen, the likelihood of appearing before

a court as a defendant, and losing, may be higher than that of appearing as a

plaintiff, and winning.

Given all these considerations, is there any need to worry? If a poor public

image is the ‘normal’ state of affairs, should the courts proceed with ‘business

as usual’? A cynic might suggest that the time has come for a good press cam-

paign and for the courts to implement a public relations policy of their own. In

fact, one of the challenges currently facing judicial institutions in many parts of

the world is undoubtedly the need to create a favourable public image. This is

but one aspect of the minimal degree of social legitimacy that any institution

requires to operate effectively, as is the need to handle the strenuous but increas-

ingly important day-to-day relationship with the media.29

Public opinion and social expectations are an extremely powerful force. They

may indeed be the factor that ultimately determines whether or not people use

the legal system.30 In the long run, they become a diffuse but strong pressure 

for change and reform of the system.31 Conversely, courts derive part of their

legitimacy and authority from not having to yield to social pressures and tran-

sient opinions. Instead, they are supposed to depoliticise and rationalise social

conflict, and to act, if need be, as a countermajoritarian institution.

In conclusion: public opinion, as reflected in surveys and polls, may be used

as a tool for capturing the general social climate surrounding public institutions,

including the courts. This climate will undoubtedly be favourable to those 
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25 For example, according to the German data cited above, a large number of citizens consider
that the courts are too expensive. However, when asked if they had ever avoided filing suit because
it might prove too costly, only 6% answered affirmatively. Kniffka (1981: 232).

26 Zemans (1991). Nowhere is this coverage as extensive as in the United States, where so-called
‘court TV’ ranks as popular entertainment.

27 Kniffka (1981: 227).
28 According to poll data reported in Kniffka (1981: 230), in Germany 29% considered that ‘going

to court is at least as unpleasant as a visit to the dentist’ and 43% favoured the view that ‘a suit is
unpleasant, but a very normal thing.’ For examples of traumatic court experiences, see Genn (1999:
223 ff.).

29 Kniffka (1981: 229) reflects on the difficulties of establishing such favorable image by fighting
ignorance and prejudice; Rozenberg (1995: 96 ff.) examines the difficulties that the (English) judi-
ciary experiences in dealing with the media (press and television). See also Canon/Johnson (1999:
138 ff.) on the media and the public as ‘secondary populations’ with respect to the implementation
of judicial policies.

30 This is suggested by the concept of ‘legal culture’, that is, values and attitudes towards the law
and legal institutions. For Friedman (1975: 193 ff.), legal culture is virtually the key to the effective-
ness of the law. For a contrary view, which holds that institutional factors (the actual operation of
the courts) are primarily responsible for the level of access to the courts, see Blankenburg (1989a).

31 Cf Zemans (1991). In the United States, this seems to have been the case with the movement
for the establishment of small claims courts and alternative dispute resolution (ADR) institutions.



institutions that are perceived as efficient and accountable. But public opinion

may be less than useful for diagnosing a situation of crisis and for identifying the

specific circumstances that surround it.

If we turn to professional opinion, we find that judges, attorneys, policymakers,

and public officials have also proved extremely effective in promoting and dissem-

inating the discourse on a ‘crisis’ in the administration of justice.32 As interested

parties, they are supposed to know better and, as such, they should enjoy the nec-

essary credibility for drawing attention to the problems besetting judicial institu-

tions, as well as for proposing the changes that they consider most likely to solve

them.33 However, it is for this very reason that both diagnosis and remedies will

tend to be biased. Moreover, their different positions in the justice system will pre-

vent them from developing a single, consistent view on the existing situation.

Judges and attorneys, in particular, will have a different perception of problems

and their possible solutions. Understandably, they will tend to be somewhat self-

indulgent towards themselves and critical of each other, or of other institutions.34

Thus, without underestimating the valuable contributions that they may make to

this discussion, the truth is that a more demanding and impartial approach is

needed, an approach that goes beyond a narrow definition skewed by professional

interests. In this respect, only a rigorous empirical analysis of both problems and

solutions will be able to place the whole discussion on a surer footing.

Since at least the 1960s, the discipline known as sociology of law has

expressed a keen interest in the courts.35 On the one hand, although the courts

are extremely important legal institutions, their study by social science is by no

means evident. On the other hand, empirical research on the courts has not 

limited itself to an analysis of their operational problems. This analysis has 

usually been coupled with broader theoretical, ideological, political and policy

considerations.

Take, for example, the problems of ‘litigation’. Socio-legal research has not

only taken up legal science’s traditional preoccupation with delay and court

overload. In addition to trying to determine whether these alleged problems

exist, as well as their immediate causes and actual dimensions,36 it has also

attempted to link caseloads and litigation to broader processes of social change

6 Introduction: Why Court Efficiency?

32 Of course, these actors may also dispute the notion that a crisis exists, and with good reason.
See, for example, the results of a questionnaire for Brazilian judges: only 15.8% agreed completely
with the assertion that the judiciary was in a crisis; 20.5% agreed partially with this statement; while
54.4% agreed with only a few aspects of it. See Sadek (1997: 393).

33 See, for example, President’s Council on Competitiveness (1991). It is this professional circle,
for example, which has most enthusiastically endorsed ‘alternative dispute resolution’ and other
relief measures for the courts. See Röhl (1982).

34 See, for example, a survey of attorneys conducted in Chile (Peña González, 1991). Brazilian
judges attributed the main problems of the courts to external factors, over which the judiciary exerts
little control, such as material resources. See Sadek (1997: 393).

35 See, for example, the impressive research project, started in the early 1960s by the Centro
Nazionale di Prevenzione e Difesa Sociale, on ‘The administration of justice and Italian society in
transformation’, which published ten volumes after 1968.

36 See, for example, Borucka-Arctowa (1989) and Röhl (1987).



and their impact on the courts. For example, the study of litigation rates, espe-

cially in their historical evolution,37 seeks to establish a correlation with social

factors such as the level of economic activity, population growth, general social

and cultural trends, etc. Of course, this knowledge may also provide a more

comprehensive perspective on present-day developments and may even be of

some help in planning for the future.

The issue of ‘access to justice’, a prominent topic among legal reformers not

so many years ago, has also prompted intense socio-legal scrutiny. In this

respect, research has not only tried to determine who actually has access to the

courts, but has also explored other issues, such as who wins and why,38 and

more generally, what the real functions of courts in contemporary society are.

Similarly, the ‘alternative-dispute-resolution’ reform movement helped focus

attention more rigorously on the advantages and shortcomings of the courts as

dispute-settlement institutions,39 while also enabling the very notion of ‘alter-

native’ dispute ‘resolution’ to be criticised.40

In short, in studying the courts, socio-legal research has attempted to develop

a broader analytical framework which is not dependent on specific institu-

tions,41 and which, even when it has adopted a strong policy orientation, does

not lose sight of the larger political and social implications.

This has been the general situation in the United States and Western Europe.

In Latin America, socio-legal research has assumed a somewhat different pro-

file. A cursory glance at Latin American socio-legal literature shows that it is not

the courts—and generally, formal legal institutions—that elicit the greatest

interest among socio-legal scholars.42 The reasons behind this are manifold. On

the one hand, it is a reflection of the reality of Latin American official legal sys-

tems, which are almost completely irrelevant to the majority of the population.

Plagued by corruption and inefficiency, courts, as part of those legal systems, are

usually avoided in favour of more informal, effective alternatives.43 On the

other hand, it is also a by-product of the predominantly political orientation of

most of the region’s socio-legal scholars, many of whom adopt a ‘critical’ stance

(and a denunciatory style) which sometimes feels justified in dispensing with

solid empirical evidence. And last but not least, empirical research is expensive

and requires researchers who are well trained in empirical methodologies, a rare

quality among members of a traditionally-minded legal profession.44
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37 So-called ‘longitudinal studies of courts’. See the essays on this subject published in the Law
and Society Review, vol 24, no 2, 1990.

38 The classic reference here is Galanter´s ‘Why the Haves Come Out Ahead . . .’ (1974).
39 See, for example, Falke/Gessner (1982).
40 Abel (1982a).
41 See Abel (1973) and the justification for a dispute-based approach for the Civil Litigation

Research Project in Trubek (1980–1).
42 Cf Correas (ed) (1991), and especially Cappeller (1991).
43 See, for example, two case studies on Mexico (Gessner, 1976) and Brazil (Henckel, 1991).
44 Sociologists and political scientists have generally shown little interest in the legal system and

legal institutions, although this is rapidly changing.



Despite all these factors, which certainly do not enhance the special attention

that courts have obtained elsewhere, there is an important body of empirical

research on the way courts operate, at least in those Latin American countries

with an established tradition in this respect, such as Colombia, Peru, Argentina,

and Chile.45 Thus, Latin American courts have also been studied from the pers-

pective of the problems that affect courts elsewhere, such as costs, delay, and

widespread inefficiency. At the same time, those studies have also incorporated

other pressing realities of the judicial system which—while not exclusive to the

region—assume dramatic dimensions there.

Perhaps the unprecedented challenges that globalisation poses for national

legal systems have fostered a renewed interest in the courts. And it appears that

justice administration faces the same, or at least similar, problems in seemingly

very different regions and countries of the world. The social expectations that

contribute to this common ground between countries can be summed up in the

concepts of ‘efficiency’ and ‘effectiveness’. Whatever their political, social and

economic background, and regardless of other important requirements, such as

independence, courts are universally expected to be efficient and effective.

What does being ‘efficient’ and ‘effective’ involve? At first sight, efficiency and

effectiveness seem fairly simple to define: efficiency is the best use of resources;46

effectiveness, the achievement of goals. When translated into the judicial arena,

this means that courts should settle disputes in a ‘just, speedy, and inexpensive

manner’, as a well known formula has it. However, trouble begins as soon as we

attempt to define terms such as ‘dispute settlement’, ‘just’, ‘speedy’ and ‘inex-

pensive’ with more precision. And matters are further complicated by the reali-

sation that the simultaneous fulfillment of these values requires trade-offs and

compromises: ‘speediness’ may come at the expense of ‘justice’ (for example, if

‘speediness’ benefits one party and disadvantages the other); unlimited access to

the courts may result in considerable backlogs and delay; ‘justice’ may demand

the possibility of a slow, costly appeal process; while a court proceeding, even if

it is regarded as just, speedy and inexpensive, may not be able to ‘settle’ the

underlying dispute at all. Evidently, complex social choices are at stake here.
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45 The national reports on these countries in Correa Sutil (ed) (1993) have a descriptive section
on the main studies and surveys conducted in this area. Some of the scholars who participated in the
‘law-and-development’ research program in the early 1970s subsequently made significant contri-
butions to an empirically oriented sociology of law in their respective countries. See Merryman et
al. (1979: v ff.). Mexico seems to be the only major Latin American country with no tradition of
empirical socio-legal studies. For further references on the development of socio-legal studies in
Latin America, see the corresponding reports in Ferrari (ed.) (1990a).

46 Buscaglia/Dakolias (1999: 1 f., 7 f.) define ‘court efficiency’ in terms of ‘how well resources are
used in generating court output’. ‘Court output’, in turn, can be measured ‘in terms of the elasticity
of supply of court services, procedural time, and clearance rates’. ‘Cost elasticity of supply’ is 
further defined as ‘the percentage change in the number of cases disposed per court that would be
produced by a 1% change in the allocation of budget resources to that court’, while ‘clearance rates’
are determined by ‘the proportion of cases filed per year per court that are disposed during that same
year’.



Regardless of whether or not these issues can be sorted out, the problem of

finding a workable definition of such terms for the purposes of research and pol-

icy recommendations remains. When can a judicial decision be considered

‘just’? How does one measure ‘case processing time’? What are the causes of

‘delay’ and how do we fight them? What are the cost components of judicial pro-

ceedings? How can they be calculated? What are the likely effects of reducing

certain costs for the ‘demand’ and ‘supply’ of court services? How does one

evaluate court performance? These are operational questions which science

must tackle, if our courts are to become (more) ‘efficient’ and ‘effective’. Only

rigorous empirical evaluation, however difficult this may prove to be, will help

provide an answer to these questions.

Nevertheless, sociology of law enjoys no monopoly over the study of courts.

Other social disciplines have expressed their interest, such as economics, political

science, social psychology, the sociology of professions and organisations, and

anthropology. Certainly, competition and cooperation between these disciplines

can only be productive. An inter- or trans-disciplinary approach may result in a

less ideological, one-sided analysis. And observation from multiple points of view

increases the possibility of a more comprehensive examination of complex issues.

Is there a ‘Litigation Explosion’?

As seen from an internal perspective, the alleged crisis in the administration of

justice has been dramatically condensed in a two-word formula: the ‘litigation

explosion’. The litigation explosion is apparently a shorthand explanation for

the main problems faced by the courts in many countries. ‘Litigation explosion’

usually means a dramatic and disproportionate increase in caseloads that

severely affects the courts’ capacity to handle them efficiently. But has there

really been a ‘litigation explosion’? If so, what are its causes and consequences?

This section does not attempt to provide a rigorous, exhaustive answer to these

questions. It can only provide a few points of reference and a brief examination

of some of the existing evidence. But before exploring this terrain, a number of

qualifications and clarifications are in order.

The evidence on a supposedly irresistible litigation explosion and its serious

consequences is insufficient and unconvincing. Data from several countries

show a steady growth of caseloads, particularly after 1970, although the situa-

tion differs significantly from country to country.47 However, this fact alone
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47 For a contrasting study on the roots of the avoidance of litigation in a developed country
(Japan), which is attributed to its distinctive legal culture, see Wollschläger (1997). Cf Ishikawa
(1998), who contends that the current situation is due to a deliberate policy consistently followed by
Japanese governments for one hundred years in favor of a ‘small judiciary’. According to critics of
this policy, the judicial system is not performing its proper function in society. Therefore, it is now
necessary to increase the number of lawyers and the material resources available to the judiciary
(‘large judiciary’). For a review of recent developments that point to a larger role of litigation and
lawyers in Japanese society see Goodman (2001).



hardly amounts to a litigation explosion. It is necessary to show that not only

has there been an increase in the number of cases, but that longer delays and a

general decline in the quality of judicial services, as indicated, for example, by

an increase in the number of appeals, are precisely the consequence of growing

caseloads. In other words: it must be proved that increasing litigation levels can-

not reasonably be absorbed by the courts and other alternative mechanisms48

without a severe reduction in the efficiency and quality of adjudication.

On the other hand, perceptions of overload, inefficiency, delay and the like

are relative and subjective. They depend on the point of view adopted and the

criteria used for evaluation.49 And even when objective indicators are available,

such as statistical data, significant methodological difficulties arise as to their

degree of accuracy and their appropriateness for scientific explanation,50 not to

mention the fact that many countries have only recently been able to compile

relatively complete, reliable judicial statistics.51 Furthermore, even if complete,

reliable statistics were available, there would still be the problem of defining the

point of comparison that would lend support to the claim that a litigation explo-

sion exists.52 Let us now consider some specific evidence from various countries

and regions.

In the United States, a considerable increase in caseloads before the federal

courts has been observed in recent decades.53 This growth is due to circumstan-

tial, fairly transitory factors, such as the increase in criminal prosecutions in the

context of the ‘war on drugs’ begun in the 1980s,54 as well as to long-term shifts

in litigation patterns, such as the rise of public law litigation and the increasing

involvement of courts in specific policy problems.55 This has undoubtedly con-

tributed to longer delays and rising litigation costs.56

However, this does not make the existence of a ‘litigation explosion’ conclu-

sive. Marc Galanter57 and Lawrence Friedman58 carefully examined this prob-

lem in the early 1980s. Both dismissed the ‘excessive litigiousness’ of the

population as the primary source of growth in court caseloads. First of all, 

litigation rates did not seem to be substantially higher than in other industri-

alised countries. And secondly, the courts had been able to absorb the moderate

shock of growing caseloads without dramatic adjustments, through enhanced
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48 See Blankenburg (1989a).
49 Borucka-Arctowa (1987: 47).
50 Friedman (1985: 16 f.).
51 On the problems of interpretation and comparability, see also Wollschläger (1989: 22 ff.).
52 ‘There is no standard for deciding how much litigation is a lot or a little’. Friedman (1985: 17).
53 See, for example, Dungworth/Pace (1990), President’s Council on Competitiveness (1991),

Clark (1981), Posner (1996: 53 ff.). Friedman (1985: 17) points out that, although 95% of cases filed
begin and end in state and local courts, these courts have been understudied and their work, until
recently, inaccurately measured.

54 Kaufman (1990: 5).
55 Clark (1981).
56 Kaufman (1990). See also Hurst (1980–81), Posner (1996).
57 Galanter (1983a; 1988).
58 Friedman (1985: 15 ff.).



productivity and managerial techniques.59 Thus, for example, in the 1990s 

the situation of the US federal courts could be described as challenging, but not

critical.60

With respect to Western Europe, an impressive comparative survey of litiga-

tion rates in twelve countries since the mid-nineteenth century places the prob-

lem of growing caseloads in a broader social and temporal context.61 The study

shows that the present era has not experienced the highest historical rates of lit-

igation. Germany during the economic crisis of the 1920s, and the Scandinavian

countries before the beginning of industrialisation in the 19th century, are

examples of the highest levels of litigation to date. Thus, the long-range per-

spective does not allow for a definitive evaluation of the recent trend towards

higher litigation rates.

Fairly recent studies on individual countries offer a more differentiated but

otherwise consistent panorama. Growing litigation rates have been systemati-

cally identified and described in Germany,62 Spain,63 France,64 Belgium,65 and

Portugal.66 In all these countries, litigation has increased considerably over the

past two decades, with perceptible effects on delay and costs, as well as signif-

icant variations both in time and across the different branches of jurisdiction,

Belgium being perhaps the most extreme example of increased delay in the area

of civil justice.67

In Latin America we also consistently find the familiar picture of growing

caseloads, particularly in the area of criminal justice, within the context of a

chronically under-funded and understaffed judiciary, that is therefore struc-

turally unable to perform many of its functions.

Generally speaking, the evidence on growing caseloads and their conse-

quences in Latin American countries is more fragmentary than in the United

States or Western Europe.68 Many countries in the region have no systematic
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59 An economic study by Gillespie (1976) had already found considerable idle capacities in the
federal district courts.

60 For the second edition of his impressive study on the US federal courts (1st ed. 1985; 2nd edn
1996), Richard Posner changed the subtitle from ‘Crisis and Reform’ to ‘Challenge and Reform’, in
view of the ‘success of the federal courts in coping with a caseload that ten years ago I would have
thought wholly crippling, and the recession of caseload in all but the courts of appeals . . .’ However,
although it was inaccurate to describe the situation of the federal courts as critical ‘it may become
so in the future, perhaps the near future; elastic will stretch only so far’. Posner (1996: xiii).

61 Wollschläger (1989). ‘Social context’ means that a relationship is established between litigation
rates and variables such as population growth and Gross National Product. The twelve countries con-
sidered include: the Netherlands, Belgium, Denmark, Prussia and the Federal Republic of Germany,
Austria, England and Wales, France, Italy, Sweden, Finland, Norway, and Spain. For an English-
language overview of the research project on European litigation rates see Blankenburg (1992).

62 Röhl (1987).
63 Pastor Prieto (1993) and Toharia in Friedman/Pérez Perdomo (eds) (2003).
64 Ietswaart (1989), based on a survey of four courts of first instance.
65 Van Loon/Langerwerf (1989).
66 Santos et al. (1996).
67 Van Loon/Langerwerf (1989: 249 ff.).
68 For an overview of litigation trends in several European and Latin American countries since

1945, see Clark (1990).



studies on the subject. Where such studies do exist, they are not usually based

on a comparative approach, ie, they do not establish, for explanatory purposes,

a relationship between litigation rates and other significant social and legal vari-

ables,69 or else they fail to identify a ‘litigation explosion’ in the sense defined

above.

Nevertheless, some studies describe a situation where growing caseloads

undoubtedly have the crippling effects attributed to the litigation explosion else-

where. Thus, for example, Mexican federal courts have been experiencing a

steady growth in caseloads for a long time. Although this increase may not qual-

ify as an ‘explosion’ (among other reasons, because their relationship to social

and demographic variables has not been systematically analysed), a severe lack

of resources which prevented the establishment of a significant number of new

courts until the 1980s, meant that judges could only fight backlog through an

increasing rate of dismissals for procedural reasons.70 A study on recent trans-

formations in the Brazilian legal culture also shows that disputes in relation to

the population have grown disproportionately in almost all branches of juris-

diction between 1990 and 1998. Thus, for example, ordinary matters almost

doubled before the ordinary courts of first instance and appeals, whereas 

disputes before the federal courts of first instance grew almost three times 

during the same period. Filings before the High Court of Labor increased almost

six times.71

In Argentina and Ecuador, the work of the civil trial courts has also steadily

grown during the last decade, resulting in increasing backlogs and delay.72

Interestingly, these increases have also resulted in a relative decrease in the use

of the courts. Discounting for both population and economic growth, the num-

ber of filings per court has been decreasing, which means that litigants ‘are

either solving their disputes informally or are writing off their losses’.73 In the

case of Argentina, there is also a detailed study on dispute behavior in the

province of Córdoba between 1968 and 1999. The starting assumption was that

democratisation and growth in the administration of justice would translate

into higher litigation rates. On the contrary, the general litigation rate followed

a rather declining trend between 1970 and 1999,74 which confirms again the idea

that the relationship between litigation rates and other social, political and eco-

nomic variables is more complex than is usually assumed.
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69 This is also the case with many European and American studies. For an interesting, and in this
respect exceptional study, which tries to establish such relationship in the case of Colombia, see
Rubio (1997: 363 ff.). This study examines the negative impact of legal rules in general, and more
specifically, of legislative inflation, the diminishing life span of legal rules, and the increasing degree
of discretion they embody, on economic growth.

70 CIDAC (1994).
71 Junqueira, in Friedman/Pérez Perdomo (eds) (2003).
72 Buscaglia/Dakolias (1996: 8 ff.).
73 Buscaglia/Dakolias (1996: 13–14).
74 Bergoglio (2001, 43 f.).



In short, there seems to have been a considerable rise in litigation in many

countries, which often translates into increasing costs and delay. However, nei-

ther from a historical perspective, nor in relationship to other social and eco-

nomic variables, is there any reason for this increase in caseloads to be

considered exceptional or critical. In fact, the opposite may be true: higher court

caseloads may be just another manifestation of general growth processes in

modern societies.75 Supply and demand of court services is a dynamic phenom-

enon. Courts have usually been able to adjust to growing caseloads through an

increase in productivity and other strategies, but in view of growing costs and

delay, litigants may also choose to avoid the court system and resort to more

efficient alternatives.

Therefore, we must consider the alleged ‘litigation explosion’ and the ‘crisis’

in the administration of justice as a discourse that, while reflecting an actual

phenomenon, ie, a substantial growth of caseloads over a prolonged period of

time, can undoubtedly be attributed to the position and interests of the actors

declaring it, but also to other significant social developments, such as the new

social prominence of the courts. Qualitative reasons that support this discourse

include the following:

—The interest of socio-legal research in alternative dispute resolution mech-

anisms, primarily as a result of dissatisfaction with the ‘antagonistic’

nature of the judicial process and distrust of state institutions.76

—The movement towards the privatisation of justice and dispute-settlement,

since public institutions are regarded as inherently inefficient.77

—Perceptions by the legal and political elites (judges, professors, practition-

ers, politicians) that are not necessarily in touch with the general condi-

tions prevailing in the legal system.78

—The heightened symbolic presence of litigation in society through media

coverage of spectacular or simply unusual cases;79 which reinforces the

perception of a ‘litigious society’ where ‘everybody is suing everybody

else.’80
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75 Wollschläger (1989: 83) contends that a small increase in contractual relations gone sour may
result in a large, disproportionate increase in litigation.

76 Röhl (1982) and Galanter (1980).
77 See, for example, Benson (1990).
78 Galanter (1983a: 61) cites this as a further symptom of the weakness of contemporary legal

scholarship (at 5).
79 Galanter (1983a: 49).
80 See, for example, Lieberman (1981) and Olson (1991). This perception may vary with the social

characteristics of citizens. The analysis of a statewide poll of Louisiana voters, in which two out of
three responded that Americans are too quick to sue, found that the race of the respondent had an
incidence on the response. Whites overwhelmingly agreed that ‘people are too quick to hire a lawyer
and go to court’, whereas blacks overwhelmingly agreed that ‘anyone should be able to use the legal
system to their advantage’. The authors conclude: ‘those with status appear quick to blame those
with low status for filing too many suits’. Neubauer/Meinhold (1994: 1).



—Moral disapproval of the recourse to litigation and the courts, which are

viewed at best as a necessary evil rather than as a normal ‘service’ capable

of satisfying socially legitimate needs.81

—The existence of recent, largely unfulfilled social expectations regarding

the courts.

These reasons make it necessary to refer to the larger political and economic

context of judicial institutions in the contemporary world.

THE THIRD BRANCH OF GOVERNMENT? 

THE CHANGING ROLE OF COURTS IN SOCIETY

Courts in the Welfare State and the Paradoxes of Globalisation

If anything else, the twentieth century, particularly since World War II, has 

witnessed a considerable expansion of the state’s functions, giving rise to what

has come to be known as the ‘welfare state’. The welfare state not only guaran-

tees its citizens the most basic rights—such as physical integrity and liberty—, but

also seeks to ensure them minimal conditions of well-being, such as education and

health, as well as to protect them from the consequences of other social risks, such

as unemployment and old age. To this end, the state intervenes actively in all

social spheres, formulating a wide array of public policies and implementing them

through its most important instruments: money and legislation.

The expansion in the size and scope of administration and legislation has not

merely generated more business for the courts. It has also expanded the scope

and meaning of adjudication itself, so that, in addition to the traditional fields

of criminal and civil law, the courts have become involved in new areas of the

law and public policy in general.82 Consequently, courts are not merely sup-

posed to apply and enforce existing laws any more. They have also been granted

law-making powers83 and the capacity to formulate and implement policies—

most visibly so in the United States84—sometimes supplementing, at other times

replacing, and even opposing the policies of executive agencies and legislative

bodies. The courts—or at least some of them—participate openly in the consti-

tutional and political process by controlling and monitoring the actions of the

legislative and executive branches.85 They have become a third, real branch of
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81 See, for example, Carrington (1979). Galanter (1983a: 67 f.) also speaks of a loss of communal
feeling and of the concern for the moral balance of society.

82 See Cappelletti (1989: 11 ff.). See also Hurst (1980–81), a study of the functions of the courts in
the United States between 1950 and 1980, precisely the period when the welfare state developed and
began to decline.

83 Cappelletti (1989: 3 ff.; 1990).
84 See Hurst (1980–81: 446 ff.). On policy making as a distinct mode of judicial action see

Feeley/Rubin (2000: 1 ff.).
85 See Vallinder (ed.) (1994), Tate (1995), Vallinder (1995) and Jacob et al. (1996).



government, at least in the sense that they now play an important role in shap-

ing the general direction of society.

But the new prestige and powers enjoyed by the courts also entail disadvan-

tages. Not only do the courts have to cope with growing caseloads and more

complex questions of law and public policy. They also run the risk of losing

impartiality and legitimacy. Not only is the law increasingly used as an instru-

ment of politics, but the courts themselves are utilised by minorities and other

social groups who see them as a means of achieving particular goals and policies.

If the courts exercise such important powers and are the ultimate guarantors

of citizens’ rights, it is only logical that the welfare state also grant the widest

possible access to the courts to all individuals and disadvantaged groups in soci-

ety. State policies aimed at ensuring this access are conceived of as a contribu-

tion to social justice, consistent with the welfare state’s goals. These policies can

be summarised under the heading ‘access to justice.’

During the 1970s and 1980s, however, the welfare state underwent a severe

crisis in many advanced industrial societies, and the optimistic belief in unlim-

ited prosperity began to falter. The origins and development of this crisis, which

has lasted until the present, are well known and, therefore, will not be examined

in detail here.86 For example, the ‘fiscal crisis of the state,’ ie, the growing 

inability of the state to pay for ever increasing expenses, required, in the view of

many, a complete restructuring of government, through deregulation, privati-

sation and drastic reductions in public spending. This recipe for economic

recovery was either enthusiastically endorsed, or grudgingly accepted, by devel-

oping countries, which were experiencing crises of their own, as a result of a

crushing external debt, inflation, and weak growth. At the same time, many of

these countries were undergoing a transition to a more democratic rule. After

1989, the former socialist countries started their own transformation towards

the Western model of a liberal democracy and market economy.

The crisis of the welfare state has had significant implications for the courts.

The most visible impact was the need to reconceptualise judicial reform in a

context of relative fiscal austerity. This means, in short, that the promises of

unlimited access to the justice system and its steady expansion have been forced

to give way to efficiency-enhancing strategies.87 Other impacts of this crisis on

the justice system include, according to some observers:88

—The over-legalisation of social practices continues, exacerbating the loss of

coherence and unity in the legal system.

—The drastic increase in litigation levels during the previous period has

begun to stabilise.
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86 See, among others, Rosanvallon (1981) and García Cotarelo (1986).
87 This goal was explicitly incorporated into the ‘Structural Analysis of the Administration of

Justice’, a research program begun in the 1980s by the German Federal Ministry of Justice. See Van
Raden/Strempel in WIBERA (1991: 7 ff.).

88 Santos et al. (1996: 27 ff.).



—The increasing complexity of certain controversies is not matched by the

routine practices and the inadequate training of judges.

—New areas of litigation emerge, for example, regarding third-generation

human rights.

—A crisis in political representation, an increase in the levels of corruption

and the activities of organised crime mobilise the social control function of

the courts.

After nearly two decades of drastic adjustment and despite a seemingly unchal-

lenged consensus that only political democracy and a market economy can lead

to free and prosperous nations, the world is currently facing problems that go well

beyond the cadre of the nation-state: regional wars, environmental destruction,

financial crises, unemployment, drugs and arms trafficking, money laundering,

migration, etc. All these challenges are not merely a sign of crisis but a manifes-

tation of new developments which are increasingly linked to ‘globalisation’.

‘Globalisation’ is a term generally used to describe the reality of a world mar-

ket, with integrated processes of production, distribution and consumption that

flow over and across national borders. In this respect, the most impressive man-

ifestation of globalisation are integrated, 24-hour financial markets, which

move billions and billions of dollars around the world each day and which are

able to cripple a national economy in a matter of hours, should investors decide

to withdraw their capital.

For our purposes, however, we shall use a broader concept with reference to

the traditional notion of the sovereign state. Thus, globalisation can be under-

stood as the existence of integrated social fields across the segmented space

defined by the borders of sovereign states.89 Accordingly, it is not only the mar-

ket that is increasingly globalised (including the illegal activities of organised

crime), but also, to a greater or lesser extent, politics, law,90 and culture. In any

case, the novelty lies in the compression of time and space that makes commun-

ication processes in and across such fields an instant reality. It should be noted

that globalisation in this sense is a differential process, which means that not all

these fields are integrated in the same way or to the same extent in the various

countries.91

The most visible consequence of globalisation for the sovereign state is the

existence of social activities that increasingly seem to escape its influence and

control.92 Old and new actors alike take advantage of new spheres of inter-
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89 This concept of globalisation is formulated in Fix-Fierro/López Ayllón (1997) and López
Ayllón (1997b: 27 ff.). A different yet related concept, which is presupposed by the idea of globali-
sation, is that of ‘world society.’ See Luhmann (1986).

90 On the ‘globalisation of law’ see, for example, Shapiro (1993) and Röhl (1996).
91 See McGrew (1998: 328 ff.).
92 This is, of course, a dynamic process. With regard to legal globalisation, the empirical studies

in Gessner/Budak (eds.) (1998) provide examples of what the editors call ‘complete state control’,
‘autonomous globalisation’ and ‘mixed models,’ with dramatic changes in some of these areas,
‘either in the direction of increasing state control or in the direction of decreasing state control’ (7).
See also the essays by Zürn and Scheuerman in Appelbaum/Felstiner/Gessner (eds) (2001).



action. They acquire new skills for exerting pressure on the state and other

state-based actors. The state is thus subjected to multiple tensions and contra-

dictions, both from above and below.93 In response, the state has developed var-

ious strategies for coping with these developments, such as its increasing

participation in the establishment of international and transnational structures

for cooperation and governance,94 which then develop virtually autonomous

links with the domestic sphere.

From the perspective of globalisation, however, the courts seem to undergo a

paradoxical process of simultaneous strengthening and weakening.95 The

weakening of the state under the market’s pressure and ‘the symbolic failure of

democratic man and society’96 converge and reinforce each other. Both phen-

omena are hidden beneath the growing relevance and power of the courts.97

The irruption of judicial activism cannot be understood if it is not linked to a deep

movement of which it is only a manifestation. It is not a transference of sovereignty to

the judge, but rather a transformation of democracy. Judges would not enjoy such

popularity if they did not satisfy a new political expectation which they have come to

champion, and if they did not embody a new manner of understanding democracy.98

The courts have thus become a means of addressing political and especially

moral demands. Courts are expected to ‘tell right from wrong and to fix injust-

ice onto the collective memory’ in a world deprived of a higher authority.99

They have become the last refuge of a disenchanted, democratic ideal. This

explains why in certain countries, like Italy and Spain, previously anonymous

judges suddenly became prominent actors in the fight against political corrup-

tion,100 or why judicial reform has become a priority in countries which only

recently experienced a democratic transition, as courts are expected to play an

important role in consolidating political and economic reform.101
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93 Röhl (1996: 2 f.) identifies the following ‘contradictory’ developments:

—Universalisation vs. particularisation;
—Homogenisation vs. differentiation;
—Integration vs. fragmentation;
—Centralisation vs. decentralisation;
—Coexistence vs. confusion.

94 Knieper (1991) insists, for example, that economic globalisation requires the establishment of
international governance structures, because the state’s functions cannot be restricted to specific ter-
ritories.

95 See also Pérez Perdomo (1993).
96 Garapon (1996: 21 f.).
97 Garapon (1996: 21 f.). Santos et al. (1996: ch 1) and Santos (1999) also explore the reasons

behind the new protagonism of the courts. Both Santos and Garapon explicitly link this prominence
to the problems of contemporary democracy.

98 Garapon (1996: 35). ‘Law has become the new language for formulating political demands,
which, having been disappointed by a retreating state, are being massively addressed to the courts’
(translation by HFF).

99 Garapon (1996: 22).
100 For a journalistic account of this phenomenon, see Tijeras (1994).
101 Correa Sutil (1993), Domingo Villegas (1995).



However, this new role entails considerable risks. The images of an all-

powerful judiciary may turn against the courts themselves,102 because it is all

too easy to disappoint social expectations.103 The courts become increasingly

politicised, but their effectiveness and legitimacy is still dependent on the apo-

litical exercise, in each individual case, of their political power.104

The interplay between the new relevance and potential weakness of the courts

is clearly visible in the central arena of globalisation: the economy. Provided

they do perform their role efficiently, courts are regarded as institutions of 

central importance for guaranteeing a general climate of stability and pre-

dictability that encourages investment and trade.105

Why Efficiency? The Economic Dimensions of Adjudication

Courts obviously play an economic role when deciding economic matters, as,

for example, when they settle business controversies and make legal rules with

direct economic consequences. However, their current economic functions have

a much broader scope, since courts are supposed to facilitate the whole range of

exchange relationships in society. Courts belong to the set of institutions which,

according to Douglass C North, winner of the Nobel Prize for Economics in

1993, ‘structure incentives in human exchange, whether political, social or eco-

nomic’ and influence fundamentally ‘the differential performance of economies

over time . . .’.106

Institutions influence human exchange relationships by helping to reduce so-

called ‘transaction costs’. Transaction costs are the costs ‘of measuring the

valuable attributes of what is being exchanged and the costs of protecting

rights and policing and enforcing agreements’.107 Since in a complex society,

where impersonal exchange predominates, contracts and agreements are

usually not self-enforcing, some form of third-party enforcement should

accompany exchanges, to ‘provide information for individuals to police devia-

tions’.108 However, nothing guarantees that institutions in this sense will also

be efficient. In any case, institutions are not efficient in the terms of Paretian

allocative efficiency, but in an adaptive sense. Adaptive efficiency is concerned
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102 Garapon (1996: 23).
103 So-called ‘transitional justice’, ie, the involvement of judges and courts in the reparation and

punishment of wrongs and injustices committed during a dictatorship seems to be particularly prob-
lematic. See the essays compiled by McAdams (1997).

104 Santos et al. (1996: 34).
105 See, for example, Boza/Pérez Perdomo (1996) and Zamora (1993).
106 North (1990: 3). North defines institutions as ‘the rules of the game in a society’ or more for-

mally, as ‘the humanly devised constraints that shape human interaction.’
107 North (1990: 27).
108 North (1990: 57). Of course, third-party enforcement also works when it is not used and exists

only as a potential possibility that helps shape interaction in a certain way. It should be noted that
criminal courts also help reduce transaction costs by raising the ‘price’ of engaging in illegal activ-
ities, that is, the price of avoiding the voluntary exchange of goods and services.



‘with the kinds of rules that shape the way an economy evolves through

time’.109 It is also concerned

with the willingness of a society to acquire knowledge and learning, to induce inno-

vation, to undertake risk and creative activity of all sorts, as well as to resolve prob-

lems and bottlenecks of the society through time.110

The problem is, in North’s view, that we are still a long way from understand-

ing how to achieve adaptively efficient economies ‘because allocative efficiency

and adaptive efficiency may not always be consistent’.111 Moreover,

institutions are not necessarily or even usually created to be socially efficient; rather

they, or at least the formal rules, are created to serve the interests of those with the bar-

gaining power to devise new rules.112

Despite such theoretical difficulties, policymakers around the world seem to

agree more and more that, in view of the ruthless struggle for markets and

investment opportunities that economic globalisation imposes, judicial reform,

and consequently court efficiency, are increasingly important. Thus, for exam-

ple, international financial institutions like the World Bank and the Inter-

American Bank for Development now consider judicial reform as an important

component of economic structural change and have already given support to

reform projects in many countries.113 The underlying notion is that the lack of

an effective and efficient court system generates significant costs that hamper

economic growth. Such costs derive from three main sources: the loss in prop-

erty-right value due to the lack of predictable enforcement of legal rules; the

added transaction costs of contracting in an environment with dysfunctional

third party adjudication, and corruption.114

Of course, the importance of judicial reform goes beyond its immediate eco-

nomic implications, because it can also be regarded as a way of enhancing the

general institutional and governance capabilities of embattled nation-states.

Thus, many policymakers, especially at the national level, have understood that

not only economic but also democratic reform require, both, effective justice

institutions and that this coincidence offers the unprecedented and perhaps

unique opportunity to push for real judicial reform.115
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109 North (1990: 80). Emphasis added.
110 North (1990: 80).
111 North (1990: 81).
112 North (1990: 90).
113 See for example the papers presented at the two conferences on justice and development spon-

sored by the Inter-American Development Bank, in Banco Interamericano de Desarrollo (ed) (1993)
and Jarquín/Carrillo (1997). On the involvement of international development agencies in legal and
judicial reform in Latin America see Thome (2000). A few studies (Prillaman, 2000; Hammergren,
1998) come to a rather skeptical assessment of the reform projects carried out so far.

114 Buscaglia/Dakolias (1996: 1).
115 This is explicitly expressed by Binder (1993). See also CIDAC (1994) and Domingo Villegas

(1995).



Another problem of judicial reform—and court efficiency—is that the factors

that have led to the conviction that courts are important for economic growth

are increasingly international in character. International economic transactions

can therefore be expected to give rise to a certain number of legal disputes which

the courts could, if necessary, settle appropriately. But it is also a fact that eco-

nomic controversies of an international character—especially high-stakes legal

disputes related to trade and investment—tend to be taken away from the

domestic jurisdiction and transferred to international fora, and in particular to

ad hoc arbitration panels. To what extent are domestic courts avoided because

they are unable or unwilling to efficiently handle cases with international com-

ponents? And to what extent does the process of global economic competition

also require a process of competition between legal and judicial systems as a fac-

tor that helps attract (or at least, does not discourage) trade and investment?

There is some evidence that domestic courts handle only a small portion of

the potential number of international cases and that these cases tend to have a

longer duration and be more costly than comparable domestic cases A recent

research project on international civil litigation in the courts of New York City,

the northern German cities of Bremen, Bremerhaven and Hamburg, as well as

in the city of Milan, Italy, yielded some interesting results that will be briefly

summarised here.116

It should be noted, first of all, that these are all large cities with a special sig-

nificance for trade and business. New York, in particular, is a major market-

place for international legal services. This attracts foreign companies, which in

turn fosters the development of a solid legal infrastructure, in the form of legal

firms which also possess expertise in foreign law, usually by employing foreign

lawyers. Therefore, courts in these cities might be expected to handle a rela-

tively large proportion of international cases, but, in fact, this is not the case.

In New York, Germany and Milan, the percentage of international cases fluc-

tuated between 1.5 per cent and 3 per cent.117 As far as costs and duration were
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116 Gessner (ed) (1996a).
117 In New York, about 30 thousand general civil matters were filed in the court of first instance

in 1986. A sample of 2,200 cases yielded only 34 (1.5%) cross-border cases, ie, cases which involve
a foreign party. A database research of all civil judgments rendered in New York state in 1992,
including judgments by the federal courts, led to a similar result: of a total of 23,181 judgments,
only 353, or about 1.5%, concerned international cases. However, the percentage was
significantly higher (10.6%) in the Federal District Court for the Southern District of New York.
Freyhold (1996: 57, 64).

In Germany, the picture was not that very different from the New York panorama. In Bremen,
4,438 cases were initiated in 1988 and decided by the civil and commercial chambers of the court of
first instance. 3,605 cases were general; 45 of these, or 1%, were international. A total of 833 cases
were commercial, 91 of which, or approximately 11% being international. The total proportion of
international cases was 3% (136 cases). In Hamburg, 7,591 cases were begun in 1988 in the special
‘international chamber’ and the civil and commercial chambers. 6,661 cases were general, of which
110 (about 2%) were of an international nature. 930 were commercial cases, 99 of which (11%) were
international. The total proportion of international cases was less than 3%. In Bremerhaven, 
the research focused solely on family cases. 2,534 cases were initiated in 1988, of which only 59, or
about 2.3%, were international. However, 19 cases were related to the presence of a US Army base



concerned, in New York, international cases had a longer duration and were

more costly than comparable domestic cases.118 In Bremen and Hamburg, inter-

national cases showed a clear tendency towards a significantly longer duration,

which could be partly attributed to the difficulties of serving process abroad and

the higher number of hearings required.119

The study shows that even if, in absolute terms, domestic courts handle a

large number of international cases (100 to 200 thousand cases a year are estim-

ated for the fifteen countries in the European Union),120 this only accounts for a

small proportion of the total number of international civil disputes. This again

raises the issue of the role of domestic courts in the global economy, but in any

case, it means that courts (and nation-states, for that matter) are relatively

weakened if a significant number of cases that can be potentially handled by

these courts are resolved by other means.

Regarding the second question, ie, competition between legal systems121 and

the role of courts in such a process, legal rules obviously serve as an important

instrument for attracting foreign trade and investment by creating comparative

economic advantages. After all, this is the logic that lies behind the impressive

transformation that the legal systems of many countries experienced in the

1980s and 1990s towards economic and political liberalisation, with consider-

able success.122

In this context, and as has already been stated, domestic courts play an

important role as a factor in the general climate of economic and political sta-

bility, as well as of legal certainty, that favors investment, trade and, ultimately,

growth. In fact, the perception that domestic courts are ineffective and ineffi-

cient, or that their judgments and interpretations may reduce economic oppor-

tunities, will weigh heavily on the decision-making process of foreign (and

domestic) economic actors.123
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nearby, so the actual percentage of international cases was much lower (about 1.5%). Gessner
(1996b: 155, 190 f.).

In Milan, 20,036 files were registered in the civil court in 1988. A total of 546 prospective cross-
border cases were selected. Of these, nearly half, or 286 files, were still open after five years. The
group of 260 closed files had to be reduced for other reasons (lost files, mistaken register, etc). The
final group of cases fitting the research guidelines consisted of 197 cases, or 189 if only one of 
the nine Japanese-Italian files is included. The proportion of international cases was estimated at
around 2%, on the basis of the 546 prospective cases, assuming a similar percentage of error due to
the cleansing of the closed files. Olgiati (1996: 221 ff.).

118 Freyhold (1996: 119 ff.).
119 Gessner (1996b: 177).
120 Freyhold et al. (1996: 269). The estimate should be much higher (from 200 to 300 thousand

cases) now that the corresponding figure for Germany has been calculated with some precision (64
thousand international cases per year) (Volkmar Gessner, personal communication).

121 See, for example, Reich (1992).
122 See, for example, López Ayllón (1997a and b).
123 Zamora (1993). See, for example, Walch (1994) who claims that an incorrect interpretation of

New York State’s personal jurisdiction statute might threaten New York’s position as the head-
quarters for the international recording industry. On the competition between legal orders, see
Reich (1992).



Courts may be relevant in the process of economic competition in another

sense. They may attract international disputes (and indirectly, business oppor-

tunities) that might also have been resolved elsewhere. In principle, the poten-

tial for competition between courts in this respect is limited. There is no

unrestricted possibility of bringing legal action before any court, unless there is

a justifiable point of contact with a case, such as the defendant’s domicile or the

existence of assets within the court’s jurisdiction. A desirable degree of legal 

certainty precludes the possibility that the choice of jurisdiction be completely

arbitrary. However, there are some jurisdictions which have a ‘long arm’ and

are generous about admitting international cases (for example, New York and

Germany).124 Moreover, parties to a contract may insert a clause determining in

advance the competent forum in the event of a controversy, which may be arbit-

ration or the regular courts.125

All this means that, for a variety of reasons, foreigners may still bring suit

abroad with some frequency. How many actually use foreign courts, though?

What are their chances of overcoming the natural barriers of language, legal cul-

ture, the likely application of foreign laws, and the higher duration and costs of

proceedings? The research project just cited also offers some interesting evid-

ence in this respect.

In New York’s international cases and judgments, an equal distribution was

found between foreign and US plaintiffs.126 The success rate of plaintiffs in all

decisions was not very high: 21 per cent, of which 53 per cent corresponded to

foreign plaintiffs and 7 per cent to foreign and US plaintiffs. The success rate of

plaintiffs in final decisions was 24 per cent, 57 per cent of which corresponded

to foreign plaintiffs and 7 per cent to foreign and US plaintiffs.127

In Germany, nearly 80 per cent of international files failed to mention foreign

or unified law and/or the parties argued in favor of the application of German

law. 86 per cent of judgments were actually based on German law.128 As to the

number of foreign plaintiffs, out of a total of 320 cases in Hamburg and Bremen,

the plaintiff was foreign in 209 cases (approximately 65 per cent).129 The plain-

tiff won totally or predominantly in 67 per cent of international cases, while the

comparable rate in domestic cases was 60 per cent.130 Plaintiffs who were not

resident in Germany were significantly more successful in German courts than

German residents in either domestic or international cases (69 per cent to 61 per

cent, respectively). However, this advantage disappeared if requests by non-
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124 Freyhold (1996: 84 ff.) and Gessner (1996b: 169).
125 Freyhold (1996: 92 ff.) points out that such clauses are not nearly as frequent as usually

assumed, and that they may face enforcement problems, since some countries do not accept dero-
gations from their courts. In the study on German courts, forum selection clauses appear in only
25% of cases. Gessner (1996b: 170).

126 Freyhold (1996: 90).
127 Freyhold (1996: 116).
128 Gessner (1996b: 179 f.).
129 This is deduced from table D–21. Gessner (1996b: 186).
130 Gessner (1996b: 187).



German residents for the enforcement of foreign judgments were eliminated

from the sample. Then the chance of winning was about equal, but slightly

‘more than could be expected’.131 By contrast, in international family cases,

plaintiffs were nearly all German residents.132

In Italy, in 80 out of 170 cases, the plaintiff was resident abroad, whereas in

90 cases the plaintiff’s residence was in Italy. Defendants were foreign in 80

cases and resident in Italy in 85 cases.133 In seven out of 189 cases (3.7 per cent),

a foreign plaintiff and foreign defendant seem to have chosen Italian jurisdiction

voluntarily.134 With respect to the contents of the controversy, in 116 cases (65

per cent) it was business-related. In 64 of these 116 cases (73 per cent), the plain-

tiff was foreign.135

These data show that even if domestic courts handle a relatively small portion

of international cases, and even if such proceedings will be more expensive and

last longer than comparable domestic proceedings, those courts may still be

more attractive to foreign parties in comparison with their own courts.136 In

international cases, foreigners are as likely to be plaintiffs as domestic residents.

Foreign courts may also be attractive from a business perspective, because of the

adequate legal infrastructure or even because such courts will apply their own

law, not foreign or uniform law. Furthermore, plaintiffs do not fare badly in for-

eign courts, since they win in roughly the same proportion of cases as domestic

plaintiffs in both domestic and international cases.137 Thus, if courts are per-

ceived as fair and/or efficient by foreign parties, they may also contribute, albeit

marginally, to international competitiveness. The predominant picture, how-

ever, indicates that domestic courts ‘still do not provide this institutional secur-

ity for long-distance and cross-cultural trade, or for any other global legal

interaction’.138

Obviously, the fact that this is so at present does not mean that it will remain

so. Therefore, we should now turn to the question of whether domestic courts

are willing and able to participate in the process of internationalisation, given

the absence of strong international adjudicative institutions. The authors of the

study cited above, for example, are somewhat sceptical of the likelihood that a

complex legal cultural environment will be established around the domestic

judicial process, thereby creating a generalised expectation structure of trust

and predictability. Such an environment would, for example, require wide-

spread information among judges, legal professionals, and business actors, on

international rules and practices.139
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131 Gessner (1996b: 188 f.).
132 Gessner (1996b: 191).
133 Olgiati (1996: 230).
134 Olgiati (1996: 229 f.).
135 Olgiati (1996: 233).
136 For a study of choice between jurisdictions in the US domestic context, see Bumiller (1980–1).
137 Cf conclusions by Freyhold (1996: 148) and Gessner (1996b: 206).
138 Freyhold et al. (1996: 279).
139 Freyhold et al. (1996: 280).



Nevertheless, domestic courts are making a modest but visible effort to

achieve internationalisation. One could cite the unusual sensitivity of New York

judges that allows them to grant truly international cases special treatment,140

but also the increasingly frequent international contacts between judges and

justice institutions, including the establishment of formal ties and cooperative

organisations.141 The real problem is not that domestic courts and judges are

incapable of adjusting to internationalisation, but rather the structural limita-

tions that the domestic institutional framework imposes on them. This raises

the issue of the need for supranational adjudicative bodies that will perform, at

this level, the same functions that domestic courts accomplish within the

national sphere.142

At present, there are not many supranational courts in this sense. The most

highly-developed example is the European Court of Justice at Luxembourg,

which occupies a prominent place within the European Union. It is widely

recognised that the construction of European integration has largely been

achieved through the law and that in this respect the European Court has played

a major role. What is interesting about the European Court is that it does not

replace domestic courts, but constitutes the head of a court system charged with

the application and interpretation of Community law which also relies on

domestic courts and incorporates them into the system.143 However, for supra-

national courts or quasi-judicial bodies to be established, such an advanced inte-

gration process is perhaps unnecessary. The binational panel system established

by chapter 19 of the North American Free Trade Agreement (NAFTA) between

Canada, Mexico and the United States for the resolution of controversies deriv-

ing from unfair trade practices is an example of a dispute settlement institution

with an international composition but which applies domestic laws.144

In short: the need for an adequate international legal infrastructure does not

imply that either domestic or international courts will eventually be able to pro-

vide this service alone. On the contrary, it is more likely that an extremely

diverse set of judicial and quasi-judicial institutions, both domestic and inter-

national, will be developed for such purposes. Whether or not they are used will

depend on various factors, such as those mentioned above: rules of jurisdiction,

perceived fairness and efficiency, the nature of the parties’ claims, the degree of

international orientation of judges and attorneys, the general business climate,

etc.
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140 Freyhold et al. (1996: 271).
141 See, for example, the ‘International Judicial Observer’, jointly published by US Federal

Judicial Center and the American Society of International Law (1995–). In the second number of this
publication (January 1996) the creation of the Organisation of Supreme Courts of the Americas is
reported. The Charter of this organisation was voted in Washington, DC in October 1995 by the
representatives of the supreme courts of 25 countries of the Western Hemisphere.

142 Such supranational courts are all the more necessary insofar as private arbitration does not
usually perform the crucial function of public rule-making.

143 See Hartley (1994: 64 ff., 195 ff.).
144 López Ayllón/Fix-Fierro (1999).



As will be shown later, the general economic role of adjudication outlined

above is also inextricably linked to the nature of courts as an organised appara-

tus which employs scarce resources that always have alternative uses.145 This

means that the organisational efficiency of courts is a component of their over-

all efficiency as social institutions.

As North suggests, third-party enforcement is costly,146 and part of the costs

generated by it are linked to the need to devise incentives and guarantees for

making such enforcement impartial:

The enforcer is an agent and has his or her utility function, which will dictate his or

her perceptions about the issues and therefore will be affected by his or her own inter-

ests.147

From the perspective of transaction costs, courts could be said to be both part

of the problem and part of the solution, since, on the one hand, courts should

help reduce transaction costs in society; while on the other, courts also generate

transaction costs.148 Courts will then be socially efficient institutions if the gains

from facilitating exchange relationships are not offset by the costs associated

with the operation of the judicial process as a whole. It should be borne in mind,

however, that it is precisely at this point that social and individual utility may

diverge. While individuals may find it worthwhile to litigate, the overall social

costs may still be higher than the overall social benefits. Nevertheless, if and

when this occurs is in itself a difficult—and costly—question to answer.

Adjudication—the operation of the courts—is costly and its resources cannot

be expanded indefinitely. Given rising caseloads, courts are under pressure to

rationalise and make more efficient use of their resources; otherwise, the price

of adjudication will rise in the form of longer delays. Litigants, for their part,

have to evaluate whether resorting to the courts is the best alternative in terms

of costs, or whether other solutions are less expensive, including settlement and

even the abandonment of their claims. This is what is usually meant by ‘court

efficiency’.

Towards an Effective Judiciary

Of course there is much more to court performance and judicial reform than just

‘efficiency’.149 There are reasons to think that efficiency is just a component of
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145 See Hazard, Jr. (1965).
146 North (1990: 58): ‘Enforcement is costly. Indeed, it is frequently costly even to find out that a

contract has been violated, more costly to be able to measure the violation, and still more costly to
be able to apprehend and impose penalties on the violator’.

147 North (1990: 58).
148 North (1990: 32): it is ‘measurement plus the costliness of enforcement that together deter-

mine the costs of transacting’.
149 But see Dakolias (1999: 5 f.) on the advantages of choosing efficiency as a starting point for the

evaluation of a court system: first, ‘most indicators can be quantitatively measured using objective
data’, thus providing a sound basis for comparison; second, ‘congestion, cost, and delay are the most



a broader concept that indicates the social adequacy of courts. One could call

this broader concept ‘effectiveness’,150 meaning, as defined above, the capacity

to achieve the goals for which courts have been established.151

When are courts effective? When they fulfill at least the following require-

ments:

—Institutional design: courts should be organised and vested with powers in

a way that is appropriate for the performance of their functions.

—Judges and judicial employees: judges and other judicial personnel should

be properly trained and selected, and given attractive job and career incen-

tives.

—Selectivity: courts should be able to select and handle cases considered

‘relevant’ from a social point of view.

—Processing capacity: courts should have sufficient capacity to handle cases

in a timely fashion.

—Legal profession: the adequate performance of courts requires both trained

attorneys and lawyers capable of interacting with them and evaluating

their work.

—Legitimacy: courts require a minimum degree of social credibility and 

visibility.

‘Selectivity’ and ‘processing capacity’ are the two requirements which have the

most direct implications for court efficiency. Other requirements, however, also

have such implications, since they demand the efficient use of resources. These

include, for example, ‘institutional design’ and ‘judges and judicial employees’.

‘Legitimacy’ may be regarded as a requirement of court effectiveness, because

social expectations towards the judicial system act as an incentive for better per-

formance, provided other conditions, such as adequate resources, are met. In

this respect, visibility is nowadays a significant component of the institutional

legitimacy of courts, as shown by a study on mass attitudes towards high courts

and constitutional courts in eighteen countries.152 This study concludes that,

generally, ‘to be aware of a court is to be supportive of it’ and that ‘courts 

generate specific support by becoming salient, by making their policymaking

activity known to the mass public’.153

The opposite is also true: effectiveness is a requirement of legitimacy. This is

so because contemporary societies rely on a kind of legitimacy that can be

termed ‘functional’: legitimate is
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often complained about by the public in most countries’, and third, ‘efficiency is a promising start-
ing point for the study and design of judicial reform because of its relatively apolitical nature.’

150 In Buscaglia/Dakolias (1999: 1 f.), court efficiency is explicitly defined as a single yet import-
ant aspect of ‘judicial effectiveness’.

151 ‘Effectiveness’, ie, the measurement of the degree to which legal rules are obeyed and applied
or the extent to which their goals are realised, has a long tradition in socio-legal studies.

152 Gibson et al. (1998).
153 Gibson et al. (1998: 356).



whatever is effective and effective is whatever fosters and guarantees technical and

economic development under specific environmental conditions and in given circum-

stances, since this is, in the last resort, a condition for the effectiveness of any values

whatsoever.154

A recent study on Mexican state courts shows why an evaluation of judicial

performance with respect to a specific sector of adjudications—the enforcement

of money debts—should include indicators that go beyond narrow efficiency

criteria and encompass effectiveness indicators.155 Besides the evaluation of effi-

ciency aspects such as ‘duration of commercial and mortgage proceedings’,

‘enforcement of judicial decisions’ and ‘sufficient level and efficient use of

human and material resources’, the ‘institutional quality’ of the respective 

judiciary is also assessed on the basis of 20 indicators, such as the following:

‘professional quality of judges’, ‘quality of judicial decisions’, ‘judicial

independence’, ‘judicial career and civil service’, ‘homogeneity and consistency

of judicial decisions’, ‘number of courthouses’, ‘file consultation service’, ‘tech-

nical quality and corruption in the provision of auxiliary services’, ‘quality of

procedural rules’, etc.156 Interestingly enough, both qualitative and efficiency

indicators include the performance of other governmental bodies and agencies

that do not belong to the judiciary but make an important contribution to its

overall operation.

PURPOSES, SCOPE, AND METHODOLOGY

Purposes and Scope

This study attempts to discuss at some length the meaning and relevance of the

concept of efficiency for the operation of courts and court systems. It seeks to

provide some elements for answering questions such as the following. In what

sense can we say that the adjudicative process works efficiently? What are the

relevant criteria for the measurement and assessment of court efficiency? But

also: should the courts try to operate efficiently and to what extent is this viable?

What is the proper relationship between ‘efficiency’ and ‘justice’ considerations

in a judicial proceeding?

The concept of ‘efficiency’ belongs unquestionably to economics. In the 

economic view of the world, or at least in mainstream economics, ‘efficiency’ 

constitutes the universal parameter by which the proper allocation and use of

scarce resources is evaluated. In so far as the law and legal institutions affect 

such allocation or use, they are inevitably subject to economic efficiency 
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154 García Pelayo (1991: 1423) (translation by HFF). A similar formulation can be found in
Calsamiglia (1988: 307; 1993), for whom legitimacy through efficiency and effectiveness is added to
the traditional concept of legitimacy through legality.

155 Sarre/López Ugalde (2002).
156 Sarre/López Ugalde (2002: 28).



judgements. Economists and lawyers with an economic background or an inter-

est in economic thinking have ventured into the field of the law and attempted to

apply economic tools to legal problems. They have proposed economic models

for the differential consequences of different legal rules. They have critically

assessed the efficiency of particular legal institutions, and they have suggested

substantive or policy changes on the basis of their insights. These efforts have led

to an identifiable ‘school’ or movement, the ‘economic analysis of law’ or, more

simply, ‘law and economics’.157 Although not all law-and-economics scholars

may share to the same extent the concern for efficiency, or for a particular 

concept of efficiency, it does not look, at first sight, as if it could be completely

ignored when evaluating legal institutions from an economic point of view.158

Economics is not the only social science seeking to examine and evaluate the

performance, however it may be defined, of legal institutions. Sociology, or per-

haps more accurately, sociology of law, has enjoyed a long tradition in which

the critical examination of the behaviour of legal institutions in their social con-

text plays an important role. Since the 1960s, sociology of law has devoted con-

siderable effort to the empirical and theoretical analysis of conflicts and

dispute-settlement and has therefore paid a great deal of attention to the work-

ing of the courts and other justice institutions. For this purpose, it has resorted

to widely differing perspectives that have sometimes been either akin to, or

directly influenced by, an economic approach.

This apparent concurrence of economic and socio-legal perspectives, both

seeking to examine the performance of the social institutions called courts and

to eventually provide the policy-maker with criteria and insights for reforming

them, seems to call for a systematic consideration of the relationships between

the two approaches. Such consideration is not only required by the imperatives

of systematic analysis, but also because it does not seem to have received the

amount of attention it deserves. From the standpoint of a scientifically based

legal or judicial policy (in itself not an entirely unproblematic notion), the ques-

tion of the comparative advantages of, or the contributions to be expected from,

different social sciences should first be clarified, before trying to draw specific

lessons or recommendations from empirical research. As it happens, both

approaches converge and diverge with respect to several, identifiable points.
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157 For a very competent ‘reconstruction’ by two Continental scholars of this mainly American
intellectual movement, see Chiassoni (1992) and Mercado Pacheco (1994). See also Deakin (1996),
who distinguishes between economic analysis of law and the broader perspective of the law-and-
economics movement, and Cossío Díaz (1997), who attempts to determine the uses of economic
analysis of law in the civil-law tradition. This is carried out on the basis of a conceptual delimita-
tion between normative legal science, legal sociology, the science of legal policy, and economic
analysis of law proper. For an introduction see Cooter/Ulen (1988), Hirsch (1988), Polinsky (1989),
Pastor (1989), Veljanovski (1990), Lemennicier (1991). Mercuro/Medema (1996) provide a useful
overview of ‘schools’ and approaches.

158 See Coleman (1980: 510ff.) on the relevance of the concept of efficiency for the economic
analysis of law and the various efficiency-related notions used by economists and proponents of this
analsysis (‘productive efficiency’, ‘Pareto optimality’, ‘Pareto superiority’, ‘Kaldor-Hicks efficiency’
and—controversial—‘wealth maximisation’).



The practical consequence is that we may combine and compare both socio-

legal and economic studies to produce a more complex and accurate picture of

adjudication in contemporary societies.

In the light of these remarks, the main purpose of this study is to systematise

and discuss:

—The concepts and theories of what efficiency means for the law, adjudica-

tion and the courts, and more specifically, the place of efficiency in the legal

system, as well in the context of court performance.

—The relationship between sociology of law and economic analysis of law;

and

—Empirical (socio-legal) research that can be considered relevant for clarify-

ing the relationship between court operation and efficiency.

These three aspects are also interrelated in the sense that the conceptual and the-

oretical discussion was partly suggested by, and oriented towards, available

research. There was no a priori conceptual framework for organising existing

empirical studies. On the contrary, this framework evolved out of an attempt to

give a meaningful structure to the wealth of studies produced in many countries

on the most diverse aspects of the operation of courts.

The empirical studies on the courts described and summarised here, includ-

ing many which are perhaps not easily accessible, are also interesting for other

reasons:

—The substantive results they have obtained.

—Their methodological approach, including methods for measurement and

performance indicators.

—Their theoretical insights.

—Their usefulness as inspiration for further research.

Although this study focuses on the courts and their operation, other justice insti-

tutions are taken into consideration insofar as they have an impact on the oper-

ation of the courts themselves, such as alternative dispute resolution (ADR).

For carrying out this research, mainly scientific publications were taken into

account, although other relevant materials were occasionally used, such as offi-

cial documents and reports. These materials refer basically to research con-

ducted in the United States—by far the most productive source of socio-legal

knowledge—and Western Europe. References to materials from Latin America

have also been made as far as possible, despite the fact that such materials are

more scattered and that Latin American socio-legal research is not always for-

mally published.

This study does not intend to be an exhaustive overview of existing surveys.

Instead, it aims to examine relevant studies for their contribution to the under-

standing of our general topic. There are a significant number of other relevant

studies, but I believe that those included here help sufficiently to illustrate 

the main problems and concepts associated with court efficiency, as well as the
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complexity of the issues involved. Obviously, it has not been possible to discuss

fully each and every one of the studies.

It is important to note that many of these studies do not directly address the

problems of ‘court efficiency’. They may have a quite different scope instead.

However, I have chosen to read and interpret them from the perspective of judi-

cial efficiency. In this way, one particular study may be used to illustrate several

of the aspects examined here.

Finally, the general purpose of this study significantly limits the scope of the

conclusions that may be drawn from it. The diversity of legal systems and tra-

ditions, of procedural and substantive features that affect court operation, do

not favor a certain type of generalisation. Furthermore, many studies remind us

constantly that court operation is affected by local conditions. In this respect,

for example, the concept of ‘local legal culture’ has been used to explain the pace

of litigation in the courts, emphasising that it is the particular relationships

established between the participant actors (judges, attorneys, prosecutors)

which largely determine the operation of a particular court. For this reason, the

reader should be able to draw useful lessons only against the background of a

particular judicial context.

The study seeks to qualify as a socio-legal study. Although the central concept

it examines—efficiency—is clearly an economic concept, the study’s approach

is predominantly sociological insofar as it will be examining the social operation

of legal institutions, ie, its main interest lies in finding out how a basic concept

of efficiency can be related to different social dimensions of the legal system

(including legal science) and court operation, from the level of society as a whole

to the level of individual judicial proceedings and decisions. In other words: the

study explores the socio-legal context of economic rationality in the legal and

judicial systems.

Thus, it is necessary to examine the relationship between sociology and eco-

nomics vis-à-vis the law, or more precisely, the relationship between ‘sociology

of law’ and ‘economic analysis of law’. Both disciplines share certain features,

in addition to the fact that the law is their particular object of study. This 

fosters a certain degree of competition and ‘rivalry’ between both approaches

and raises the issue of their relative explanatory power. Some law-and-

economics scholars, for example, have unabashedly proclaimed the superiority

of the economic over the sociological approach, both in terms of pure explana-

tory power and in terms of the range and depth of the issues that have actually

been analysed by these two disciplines.159

Without wishing to take sides in this ‘dispute’, we assume that, in theory at

least, the confrontation between both approaches can only result in a richer

knowledge of the law. However, the combination of both approaches may not
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159 Posner (1995) explicitly uses a law-and-economics perspective to examine the relative contri-
butions of both disciplines to the study of the law. Other essays in the same issue of the European
Journal of Law and Economics compare the economic and the sociological approaches to the law
(regarding crime, for example).



necessarily enrich them if this is attempted at a low common denominator. It

may be then preferable to begin with either an economic or a sociological

approach and subsequently incorporate insights from the other discipline.160

As stated earlier, this study purports to be basically rooted in a sociological

approach. In addition to the concepts and theories of the economic analysis of

law, it takes contributions from other disciplines into consideration, such as

those from social psychology or the sociology of organisations.

Legal Traditions and Branches of Jurisdiction

Courts and court systems are very different in organisation and functioning.

Besides the inevitable local differences, there is a basic, general difference rooted

in the two major legal traditions of the West: common law and civil law. Legal

tradition has a significant influence on the central features of the judicial system,

such as the role of judges and attorneys; the basic characteristics of procedure;

the nature of appeal; the legal force of judgments and precedents, etc.

Mirjan R Damas̆ka has written an extraordinary comparative study on the

judicial process in both legal traditions.161 Damas̆ka not only identifies and

describes the major differences existing in the judicial process between both tra-

ditions. He goes beyond them in order to uncover their deep roots in the organ-

isation and philosophy of political authority.162 In his view, such differences are

the manifestation of two basic ideals of officialdom: the hierarchical and the

coordinate ideals.163 The first ideal corresponds essentially to Continental civil-

law systems. The second is typical of the Anglo-American legal tradition. If this

is so, there are more differences between both traditions than usually meet the

eye, since many of these differences ‘lurk behind superficial similarities and can

be discerned only on close inspection’.164

An important consequence of this for judicial reform would be, for example,

that one has to be extremely cautious about recommending the adoption of 

features and devices of one tradition, where they operate satisfactorily, by the

other, where they might turn out to be disruptive in a different socio-legal con-

text.165 Of course, this does not mean that comparisons are not useful as a point

of reference for analysis and criticism, as well as a source of inspiration.
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160 See, for example, Ellickson (1991), and Trubek (1980–1) on the Civil Litigation Research
Project.

161 Damas̆ka (1986).
162 Damas̆ka (1986: 8 ff.).
163 Damas̆ka (1986: 16 ff.).
164 Damas̆ka (1986: 1). He goes on: ‘. . . a consensus is sometimes proclaimed on points where

agreement is mainly a rhetorical achievement. Virtually all states subscribe to the view that judges
should be independent and that the accused should be presumed innocent until proven otherwise,
but the unanimity begins to break down as soon as one considers the implications of these views and
their operational meaning in the administration of justice of various countries.’

165 See, for example, Langbein (1985) and the response by Gross (1987).



In this study, such differences will be taken into account and addressed

explicitly whenever they may have a particular relevance. For one thing, they

imply that efficiency will have a different significance and occupy a different

place in the two legal traditions. And in terms of scientific analysis, such differ-

ences may also prompt the question of whether economic analysis of law, offi-

cially originated and developed in the United States, is also equally applicable to

civil-law systems. The difficulties which the reception of this type of analysis has

encountered in Continental Europe and other civil-law countries may point in

the direction of a negative answer.166 However, such difficulties appear to be

more of a (legal) cultural type, ie, related to the ways in which the law is learned,

interpreted and conceived of, than of a theoretical nature. From a general 

theoretical point of view, there is no obstacle to the scientific use of economic

tools to analyse the law. An entirely different question is related to the appro-

priate means of doing this with respect to a particular legal system and its 

particular methods of operation, as is the scope and validity of the conclusions

which may thus be obtained.167

The latter consideration is confirmed and reinforced if a more comprehensive

perspective on the role of courts in modern legal systems is adopted. It then

becomes clear that differences between legal traditions should not be unneces-

sarily exaggerated. We should not lose sight of the fact that civil law and com-

mon law share deep historical and philosophical roots, which makes it possible

to speak about a Western legal tradition encompassing both.168 Both legal tra-

ditions share, for example, the idea that law builds a rational and integrated sys-

tem or body of rules, whose institutions are separated from other social

institutions and which is administrated by a specially trained group of profes-

sionals.169 On the other hand, the demands that a complex, technologically

sophisticated society places on legal institutions, especially now that globalisa-

tion tends to remove all barriers to communication, fosters homogenisation and

convergence processes between legal and judicial traditions. Indeed, such

homogenisation and convergence processes have been visible for some time now
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166 See Pardolesi (1990).
167 This problem is examined at some length by Cossío Díaz (1997: 263 ff.). He proposes the same

general conclusion. In order to explore the theoretical functions and the explanatory possibilities of
economic analysis in the context of a civilian system (here, the Mexican legal system), he first
reviews the origins and development of Law and Economics in the United States. He considers that
the economic approach can be a useful tool for the instrumental interpretation of legal rules and for
legal policy in general (what he terms the ‘context of possibility’ of economic analysis). However,
the likelihood (the ‘context of probability’) that this will occur varies, depending on the type of legal
operation being considered. This likelihood may be higher for legislation, subject to the general
dynamics of legal systems and the prevailing abstract conceptions on law-making, while the appli-
cation of legal rules seems to be more affected by legal-cultural factors (353 ff.).

168 Berman (1983).
169 See Berman (1983: 7 ff.). Berman points out that some of the characteristics of the Western

legal tradition are in a state of crisis, precisely at a time when this tradition has achieved an extra-
ordinary, almost universal, scope and influence.



with respect to the administration of justice. We shall mention them occasion-

ally and emphasise their significance.170

Another important distinction that should also be taken into account is that

between civil justice, in a broad sense, and criminal justice. There are significant

differences in organisation and procedure between both branches of jurisdic-

tion. For example, in the criminal justice system, besides the judge and the par-

ties, other official actors, like the police and the prosecutor, play a key role in

the operation of the courts and influence the outcomes of cases. This circum-

stance, and the nature of the public and private interests involved in criminal

proceedings, seem to make efficiency a much more pressing issue here than in a

civil court. Society demands the swift and certain punishment of crimes, while

accused persons have also an interest in speedy proceedings, in order to avert the

unfavourable consequences that derive from being subject to prosecution, such

as provisional detention.

This increased relevance of efficiency appears to be counteracted by a height-

ened interest in justice and due process in criminal cases. It is here that the

alleged trade-off between justice and efficiency—frequently discussed in the 

literature—is most visible and compelling. But apart from this particular 

consideration, empirical studies on civil and criminal courts will be used 

indistinctly to illustrate some of the main issues that will be examined in the 

following chapters.
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2

Litigation, Justice, and Efficiency

LITIGATION FROM AN ECONOMIC AND SOCIO-LEGAL PERSPECTIVE

AS H A S B E E N the case with other legal fields, scholars have applied the tools

of economic analysis to civil and criminal litigation and have gradually

developed an economic model of the judicial process.1 Such a model is generally

concerned with the costs and benefits that influence the litigants’ and other

actors’ decisions, such as, for example, the decision to go to trial or to settle (or

to accept a plea bargain in the criminal process); the amount of money the par-

ties are willing to invest in litigation; the decision to appeal, etc. The model has

induced, and its development has been often accompanied by, a variety of

efforts to empirically test its assumptions and implications.

The starting point of the economic analysis of litigation is the assumption

that ‘the rules and other features of the procedural system can be analysed as

efforts to maximise efficiency’.2 However, from an operational point of view,

efficiency is achieved through the minimisation of the sum of two types of costs:3

—Error costs (EC), ie, ‘the social costs generated when a judicial system fails

to carry out the allocative, or other social functions assigned to it’; and4

—Direct costs (DC), ie, ‘the costs (such as lawyers’, judges’ and litigants’

time) of operating the dispute-resolution machinery’.5

1 See Landes (1971), Posner (1973), Rhodes (1976). See also Forte, in Forte/Bondonio (1970), for
a general consideration of the costs and benefits involved in the operation of the justice system and
the particular aspects to be taken into account by an economic approach.

2 Posner (1973: 400).
3 Posner (1973: 399). Forte, in Forte/Bondonio (1970: 11), proposes a possible explanation of

why the maximisation of efficiency requires, in an apparent contradiction, the minimisation of 
certain costs: ‘If the standard of justice is fixed [ie, the most exact application of substantive law
possible], the process of maximisation in the construction of procedural codes cannot follow the
normal criteria of comparison between an additional unit of cost and an additional unit of pro-
duction, but must develop only as minimisation of costs, assuming that the product to be obtained
is fixed’ (translation by HFF). In other words: if the product of the application of judicial codes of
procedure is ‘justice’, then efficiency can only be maximised within the boundaries defined by just-
ice considerations.

4 An approach concerned with minimising not only utilitarian costs but also the considerations
of other values in procedure (such as the respect for rights) may distinguish between ‘economic’ and
‘moral’ costs within the category of error costs. The moral cost approach would not differ very
much from the economic approach, since monetary value can also be used to compare both types
of costs. For example, moral costs can be indirectly priced: their monetary value would then be the
amount one is willing to pay to avoid moral costs. See Bayles (1990: 120 ff., 125).

5 Obviously, any direct cost in this sense, is also an opportunity cost, ie, costs deriving from the
alternative uses to which resources have not been applied.



EC and DC are related to and interact with each other,6 sometimes in a complex

manner,7 meaning that it is difficult to predict the a priori overall effect of

changes in the relevant variables.8 In other words: the minimisation of either EC

or DC without taking into account their interaction may yield unexpected or

unfavorable overall results.

Take, for example, the allegedly ‘unmitigated’ and ‘universal’ problem of

delay.9 Delay is in reality both a source of error and of benefits. Court delay can

increase the probability of an erroneous decision, for example, because of the

decay of evidence over time; but it can also increase the settlement rate or per-

mit the reduction of expenditures for the court system (judges, judicial person-

nel, courthouses).10 Therefore, its reduction (for example, through procedural

reforms that facilitate the admission of evidence or through an increase in the

number of judges) may be offset by a lower settlement rate and increased litiga-

tion.11 Note that, without having introduced any consideration about the con-

sequences of the reduction of delay for the assessment of a judicial proceeding

as fair or unfair (consider, for example, the common claim that such a reduction

impairs the procedural opportunities of a defendant), the economic approach

itself precludes simple, unilateral, ‘efficiency-enhancing’ measures. Thus, it can

be concluded that delay minimisation alone is not an appropriate formulation

of the goal of judicial reform and that the problem of delay must be defined

within the larger framework of the minimisation of the sum of EC and DC.12

The possible negative consequences of partial efficiency-enhancing measures

has also been discussed in terms of a trade-off between ‘justice’ (or ‘equity’) and

‘efficiency’. Such a trade-off may be intuitively plausible,13 but the relationship
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6 This relationship is already suggested by the formula that proposes the minimisation of the
sum of EC and DC, rather than the minimisation of each category independently. An alternative def-
inition (Cooter/Rubinfeld 1990: 537) states that a legal dispute is resolved efficiently ‘when legal 
entitlements are allocated to the parties that value them the most, legal liabilities are allocated to 
the parties who can bear them at least cost, and the transaction costs of dispute resolution are min-
imised’ (emphasis added).

7 Posner (1973: 441) summarises this relationship in a loss function having three terms: a) EC
(which is a function of the probability of error, in turn a function of the fraction of cases litigated,
as opposed to those settled, the amount of private expenditures of litigation, and the amount of pub-
lic expenditures); b) the sum of the private and public expenditures in cases that are litigated (equal
to the total of those expenditures in all cases multiplied by the fraction of cases litigated); and c) the
total private expenditures on cases that are settled (equal to the total private expenditures in all cases
multiplied by the fraction of cases settled multiplied by the fraction cost of settling rather than liti-
gating).

8 Posner (1973: 441 f.).
9 Posner (1973: 445 f.). Posner offers other examples of the interaction of EC and DC, such as

discovery, the jury, res judicata, etc.
10 Posner (1973: 446).
11 Posner (1973: 447 f.).
12 Posner (1973: 448).
13 Such a trade-off may be intuitively plausible simply because the two parties to a judicial pro-

ceeding have contradictory interests and also because private and social utility tend to differ. It
becomes more plausible whenever an issue of fundamental or human rights is involved. Such rights
have a ‘pre-emptive’ effect, subjecting any other value to an increased pressure for justification. See,
for example, Smith (1995: 69 ff., 79), criticising the US Supreme Court for its policy of increasing the



between both values is much more complex and highly differentiated than 

initially suggested by such intuition. The complexity stems, first, from the 

different levels in the operation of justice administration that have to be taken

into account; secondly, from the relevance, if any, of the particular concept of 

efficiency used; and thirdly, from the reference system (law, economy, politics

or science). However, this is not only a theoretical or abstract question. It has

significant implications for both empirical research and policy-making.

The following sections will attempt to develop the assumptions and implica-

tions of Economic Analysis of Law (hereinafter EAL) for the judicial process on

two levels: judicial decisions and litigation behaviour. It should be recalled that

EAL purports to be both a descriptive (positive) explanation of the law and legal

institutions as well as a criterion for their assessment (normative approach), and

that these perspectives are not always easily distinguishable.14

Such an economic approach will be compared with alternative theoretical

and empirical perspectives (in the latter case, mainly socio-legal research), par-

ticularly regarding the place of efficiency considerations (for example, in the

form of settlement, plea-bargaining or alternative dispute resolution—ADR—

mechanisms) for the operation of judicial institutions. It is hoped that this com-

parison will provide a better picture of the questions involved, and yield further

elements for the clarification of the relationship between the economic and soci-

ological approaches to law and legal institutions.

The Efficiency of Judicial Decisions

Contrary to a widely-held perception, EAL is not a homogeneous movement.15

Various theoretical and methodological perspectives coexist under the same

label.16 Nevertheless, all its proponents largely share the conviction that micro-

economic theory serves as an effective tool for analysing, explaining and even

predicting how people behave under rules of law.17 This conviction is based on

the assumption that individuals are rational maximisers in all their activities,

not just in economic exchanges, and that they are capable of responding to the
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efficiency of the federal courts at the expense of an affordable, thorough review of criminals’ 
convictions (conveniently exemplified by capital cases). Cf also the controversies concerning the effi-
ciency proposals of the Royal Commission on Criminal Justice (Field/Thomas 1994).

14 On the distinction between the positive and normative perspectives of EAL and their relevance
for jurisprudence, see Posner (1990: 353–92, 362 ff.)

15 A common perception, not entirely unjustified, identifies EAL with the Chicago school of eco-
nomic thought and with conservative political positions, hostile to government economic regulation
and intervention. The most prominent and prolific representative of the Chicago school of law and
economics is Richard A Posner, a professor at the University of Chicago Law School and currently
a judge of a US federal court of appeals. Chiassoni (1992: 152 n 57).

16 See, for example, the excellent review essay by Johnston (1990), that can also serve as an intro-
duction to the main problems of EAL, Mercado Pacheco (1994: 58 ff.) and Chiassoni (1992: 113 ff.).

17 See Kornhauser (1986: 237 f.) and Cooter/Ulen (1988: 9 ff.).



incentives incorporated into legal rules.18 This, in turn, implicitly asserts an

instrumental view of the law, according to which it is the task of economic

analysis to show and model the various consequences attached to different rules

in view of a particular social goal.19 An instrumental conception of EAL as a

sort of ‘policy science’ of the law shares several features with other schools of

legal thought, particularly in the United States,20 and will provide a number of

points of reference for comparing the economic approach with the socio-legal

perspective in connection with the problems of legal policy.

Two theories of EAL regarding the economic relevance (efficiency) of judge-

made law will be examined here:21

—A descriptive theory, ie, the explanation of why the common law (or judge-

made law) is efficient or tends towards efficiency; and

—A normative theory, ie, the reasons why judges should pursue efficiency as

a desirable goal in their decisions.

As already noted, it is not always easy to distinguish between both dimensions,

as will be evident in the following discussion, where a normative claim is

implicit in a functional explanation. However, a distinct normative dimension

revolves around the question of whether justice should prevail, completely or

partially, over efficiency considerations, and whether efficiency is in fact an

appropriate criterion for the evaluation of the law. We shall deal with the norm-

ative approach again later when the relationship between justice and efficiency

has been explained in more detail.

Why is the Common Law Efficient?

Some proponents of EAL have made a strong claim that the common law, ie, the

rules of (mostly) private law (for example, torts and property) developed by

(Anglo-American) judges largely conform to the dictates of economic efficiency

and the needs of a market system. It is not claimed that judges have consciously

pursued the goal of efficiency, but simply that the outcome of judicial rule 

making, whatever the doctrines and justifications supporting it, has tended to be

compatible with economic efficiency.22
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18 There is some dispute as to the scientific status of these assumptions. For some of the propo-
nents of EAL they do not have to correspond to verifiable phenomena; their truth lies in their poten-
tial for explanation and prediction. For others they cannot be completely severed from reality. See
Johnston (1990: 1229 ff.).

19 Kornhauser (1986: 238).
20 Some versions of EAL show strong parallels to the formalist and realist conceptions of legal

reasoning. See Johnston (1990: 1221 ff.), Chiassoni (1992: 275 ff.) and Mercado Pacheco (1994:
181 ff.).

21 Both claims are strongly stated and defended in Posner (1990).
22 ‘It is as if the judges wanted to adopt rules, procedures, and case outcomes that would max-

imise society’s wealth’. Posner (1990: 356).



Regardless of its truth or empirical content, this functional theory seems to be

at best a restatement of old, respectable ideas,23 and at worst, tautological, if not

trivial.24 What, then, is its purpose? It appears to have a strong polemic value,

and herein lies its implicit normative attitude, in at least two respects:

—It purports to become a new language of legal analysis, by transforming, or

even replacing, the language in which legal doctrine is usually expressed

and justified;25 and

—It strives to reduce judicial and legislative interventions (‘redistribution’) in

the existing law to a minimum.

The possibility of adopting economic tools for examining and solving legal

problems has an evident affinity with the balancing and weighing up of interests

that contemporary, policy-oriented, utilitarian legal doctrines advocate and

that judges frequently apply.26 The adoption of economic tools is intended to

make legal doctrine more precise, simple and scientific. At the same time, if

judges, lawyers and legal clerks adopted the economic perspective, it could

become a theory for the prediction of individual outcomes in concrete cases;27 it

would become, so to speak, a self-fulfilling explanation. Nevertheless, the eco-

nomic modeling of legal rules is also capable of discovering new problems and

of drawing attention, in a systematic, controlled way, to the different implica-

tions, perhaps even of a counter-intuitive nature, of a variety of legal solutions.

The second point clearly stems from a sympathy towards market solutions

or, rather, from a deep-seated distrust of governmental, including judicial,

efforts at wealth redistribution. Clearly, an efficient division of labor is favored

in which the legislative branch can

concentrate on catering to interest-group demands for wealth distribution and the

judicial branch on meeting the broad-based social demand for efficient rules govern-

ing safety, property and transactions.28
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23 One is reminded of the Weberian investigation of the connections between law and modern
capitalism. Obviously, modern law must be functional to capitalism in a general sense (Marxists
claim just as much). The problem is to determine how and why, as well as what consequences derive
from such determination for both the law and the economy. If it does not want to remain on a super-
ficial or trivial level, functional explanation must take problems already solved by society as a start-
ing point in order to show other possibilities and make comparisons possible. See Luhmann (1984:
83 ff.). For a critical examination of the relationship between capitalism and a legal order based on
clear general norms and relatively formalistic modes of legal decision making, see Scheuerman
(1999).

24 Johnston (1990: 1233) points out that ‘any legal rule can be shown to be efficient under appro-
priate background modeling assumptions’ (emphasis in the original) and this would be a direct and
fundamental implication of Coase’s Theorem.

25 Johnston (1990: 1224 ff.). Mercado Pacheco (1994: 200 ff., 211 ff.) speaks of EAL as a new form
of ‘legal rhetoric’.

26 Johnston (1990: 1224).
27 Johnston (1990: 1226 f.). Another related topic is the importance of judges’ economic training,

or their lack thereof, for the solution of legal conflicts with economic consequences. See Raiteri
(1991).

28 Posner (1990: 361).



In other words: the common law is almost efficient per se and superior in this

respect to statutory or legislated law. If a judge is called upon to solve a legal

conflict, he or she has to follow the economic logic already embedded in exist-

ing rules, or, if such rules do not exist or are not found to be efficient, that same

judge should mimic a market solution. This latter proposal derives from the

Coase Theorem. In his essay on ‘The Problem of Social Cost’, Ronald H Coase

tried to demonstrate that state intervention in the case of market failure was not

automatically necessary if transaction costs allowed for an efficient exchange of

property rights. Hence, when deciding a legal conflict, courts should prefer the

solution that the parties themselves would have arrived at through voluntary

exchange if transaction costs had not prevented them from doing so.29

The notion that judge-made law as almost automatically efficient and super-

ior to legislated law is highly debatable. It would be just as easy to argue instead

that the inefficiencies inherent in common law decision-making have con-

tributed to the codification of Anglo-American law.30 However, the thesis of the

greater efficiency of common-law rules as compared to statutory law, together

with the postulate of the desirable prevalence of market logic in judicial deci-

sion-making, should give way to the application of truly comparative criteria to

the performance of the three institutions, that is, the market, the legislature, and

the courts. In fact, it makes little sense to say that courts, the political process or

the market, achieve a particular social goal, such as efficiency, better if only one

institution is considered.31 No necessary policy or institutional action can be

derived from a social goal without first examining the relative advantages of

those institutions for the achievement of that particular goal:32

The proponents of law and economics believe its insights derive from the importance

of the social goal of resource allocation efficiency. But resource allocation efficiency is

connected to law and public policy through institutional choice, and its implications

for law and public policy can only be realised through comparative institutional 

analysis.33

For these reasons, Neil K Komesar has attempted to develop a model of the

comparative performance of the market, the political and the judicial processes,

and to apply it to specific instances of public policy.34 It is a simple economic

model of institutional participation (‘participation-centered approach’). In this

model, the interaction of the benefits (distribution of stakes) and the costs of

participation determine the nature of institutional participation.35 The analysis
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is unfortunately complicated by the fact that the three institutions are not

merely complementary. Instead, their performance is enhanced or diminished in

a parallel fashion.36

In the judicial process, participation takes a binary form (plaintiff/defendant),

while three distributions of stakes are considered in connection with it: uniform

high, uniform low, and skewed distribution.37 The three distributions men-

tioned affect the likelihood of litigation in the following terms:

—Uniform low stakes make litigation very unlikely, particularly if the higher

threshold costs of access to the courts is taken into account;

—Uniform high stakes make litigation easier, but not necessarily more likely,

considering that the three institutions work better in a parallel manner;

—A skewed distribution is affected by the availability of class actions and

makes litigation more likely up to the point where the dispersion of the par-

ties, especially of plaintiffs, raise the costs of access.

Nevertheless, in Komesar’s view, the comparative advantage of adjudication lies

rather in a ‘shifted distribution’.38 A shifted distribution occurs when an ex ante

low distribution of stakes becomes a high uniform distribution ex post, as, for

example, in accidents. Before an accident occurs, a high number of potential vic-

tims may face a low probability of injury. However, the actual occurrence of an

accident usually entails a significant loss (high stakes) for a small number of vic-

tims.39

A shift also occurs in certain types of public decisionmaking that translate

into statutes and administrative actions.40 In building a majority and a minor-

ity, the decision has the effect of transferring stakes. It is usually a concentrated

minority that challenges the decision against the state, which concentrates the

majority’s stakes. Litigation is less likely in the opposite direction, that is, a

majority against a concentrated minority interest. However, in both cases, adju-

dication may counteract and deal with malfunctions of the political process.

The higher threshold costs, the limited scale and the structural independence of

adjudication isolate judges and juries. This gives adjudication an advantage for

the correction of minority or majority bias, but it can also keep courts from

deciding on a given social issue or on large sets of social issues.41

At this point, it is important to remember that the competence and scale of

courts affect the institutional performance of adjudication when they interact
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with the stakes and costs of participants.42 Thus, the comparative advantages

that the adjudicative process enjoys when shifted distributions occur may be less

so in the context of substantive issues that severely strain the abilities of judges

and juries or that require large allocations of scarce resources, since there are

definite limits to the possibility of increasing resources affecting the competence

and scale of the courts.43

The relatively detailed account of Komesar’s model on the institutional per-

formance of the adjudicative process has been necessary to qualify and contex-

tualise the simple claim that judge-made law is more efficient than legislated

law. While this model may coincide with the latter claim in certain respects (for

example, the advantage of courts in the field of torts or in the enforcement of

property rights), it also helps explain the phenomenon of public and constitu-

tional law litigation, a central and pervasive feature of modern political life in

many parts of the world. Secondly, the model raises the issue of a general frame-

work for the analysis of political and legal institutions in modern society, not

just those of the Anglo-American tradition. Finally, the model is also interesting

in that it establishes a link between the relative efficiency of judicial decision-

making and the resources available to the judicial machinery.44 Thus, whatever

its merits or faults, the functional explanation seems to be incomplete. It fails to

give an account of how efficient legal rules are selected within the judicial

process over inefficient, or less efficient, rules.

Some EAL scholars have attempted to answer this question.45 Essentially,

they give an invisible-hand explanation. They posit that the common law tends

toward efficiency in the long run, since inefficient judicial outcomes would

invite more litigation than efficient ones. Inefficient rules would be challenged

and relitigated more often, until they were replaced by efficient rules. This the-

sis can, in turn, be linked to an equilibrium theory of judicial precedent,46

according to which the existence of abundant, recent and informative preced-

ents in an area of the law discourages litigation and promotes settlement.

However, the informative value of precedents decays with time, meaning that

litigation will rise again, producing more precedents, which, in turn, will cause

a further reduction in the rate of litigation.

This theory has been subject to various criticisms. It has been argued, for

example, that even if the value of overturning inefficient laws exceeds the value

of overturning efficient laws, the party that values an allocation the most, that

is, the efficient outcome, has to spend more on litigation, both intensively and
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extensively. Thus, the bias towards social efficiency may well be offset by the

inclination of plaintiffs to challenge laws only when they can capture a large

part of the precedent’s value, without considering the social costs that the con-

tinuation of an inefficient law will impose on other parties.47

Other scholars have maintained, on the assumption that both parties have

equal future stakes, that rather more litigation is to be expected in areas of the

law where there is already a tendency toward efficiency. Such a tendency ‘will

be further strengthened by litigation creating additional precedents,’ whereas

areas ‘dominated by inefficient rules will tend to become dormant in terms of 

litigation activity.’48 With asymmetrical stakes, however, the conclusion 

that there will be little litigation in legal areas dominated by inefficient rules is

considerably weakened.

In the same line of reasoning—ie, assuming that litigants have a future stake

in litigation—the invisible-hand explanation may lead to the very visible inter-

ests of attorneys. Based on a study of the evolution of products liability law,

Paul H Rubin and Martin J Bailey have developed a model that also takes the

(financial) interest of lawyers into account.49 According to this model, not only

will the law ‘come to favor the more concentrated class of parties with an inter-

est in the law’, but ‘the same litigation process that leads the law to favor 

concentrated parties will also lead, at least in some branches of law, to favor

attorneys.’50 Consequently, the theory predicts how attorneys will behave and

the impact of such behaviour on the law.

Rubin and Bailey marshal some evidence to support their predictions. They

show, for example, how attorneys have organised themselves as an interest group

that has been active in giving the law its current shape; how changes in the law

favourable to lawyers have resulted in an increased demand for their services and

in higher (greater-than-equilibrium) earnings; or the extent to which the reduced

consideration given to private agreements by the courts has translated into

increased uncertainty and unpredictability (inefficiency) of the law.51

All these considerations suggest that even if the common law (judge-made

law) tends towards efficiency over time, it will not do so in a general, unquali-

fied manner. If the unconscious forces favouring efficiency are present, they are

nevertheless weak, and additional assumptions are necessary to explain whether

and how efficient rules will prevail more often than inefficient rules.52 But inef-

ficiency may also be the result of the law’s evolution through litigation, either

because attorneys’ interests will have a strong impact on it, or because inefficient

rules will become dormant. Both circumstances would invite legislative inter-

vention in the last resort.
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These criticisms and considerations notwithstanding, the evolutionary theory

being discussed here seems to have a significant potential for helping explain the

forces and incentives that influence legal change and evolution and for linking

them with related socio-legal research and theory. Thus, for example, the impli-

cation suggested by the evolutionary explanation that litigants may be able to

shape legal rules regardless of the preferences of judges and legislators could be

linked to Komesar’s analysis of the relative costs and stakes of resorting to liti-

gation,53 or to Luhmann’s proposition of a circular relationship of mutual

observation between legislation and adjudication.54 The assumptions about the

incentives to litigate and relitigate in a certain legal area could be compared, for

example, with Galanter’s idea of litigation having ‘a life of its own,’ partly inde-

pendent of underlying events,55 or with other socio-legal explanations of the

social factors that govern litigation rates.56 The equilibrium explanation of

precedents could be tested through specific research on the incentives social

actors have to litigate and the legal precedents they have to produce to solve

uncertainties and guide their future exchanges.57

The Uses of Efficiency, or Judges as Economists?

A much-debated issue in connection with EAL as a normative approach has been

the usefulness of the concept of efficiency as a criterion for evaluating the law and

judicial decisions,58 particularly when compared with the value of justice.

Some EAL proponents have not only made the claim that judge-made law

conforms to the requirements of economic efficiency, but have also explicitly

demanded that judges decide according to its postulates, although not necessar-
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He concludes that the first definition is easier to say ‘but both impossible and undesirable to
achieve’. The second definition ‘is more awkward to specify, but it is more attractive as a norm’ and
provides a more useful positive paradigm. It requires that the court ‘minimise the losses due to trans-
actions and foregone gains from trade’ and that it takes account ‘of transaction costs it is unable to
affect’ (482).



ily as an exclusive or explicit goal.59 This has elicited strong opposition from

those who consider that justice, rather than efficiency, is the proper goal for

judges to achieve. The best example of such opposition can be found in Ronald

Dworkin’s polemic against utilitarianism and other policy-oriented legal doc-

trines, including EAL.60

Of course, it is always possible to deny efficiency any legal relevance without

making reference to the concept of justice, arguing that the law is inefficient by

nature and design, meaning that any effort to make it efficient must be doomed

to failure.61 While this position seems appropriate for sparking a lively debate,

it is so drastic that it borders on self-defeat, since it seems to deny the law any

possibility of meeting certain legitimate social expectations.

A far more productive approach, because it is much more restricted, is to deny

a particular concept of efficiency its usefulness for evaluating the law. Thus, for

example, Guido Calabresi has argued that Pareto efficiency and similar concepts

are useless, not only because they disregard the problem of the initial distribu-

tion of entitlements or the subjective feelings of individuals when a comparative

change in their situation occurs.62 More importantly, such concepts view effi-

ciency-enhancing changes as a movement towards a boundary previously

defined, as if transaction costs did not exist. However, since transaction costs do

exist, any movement towards the boundary also constitutes a movement of the

boundary. It is then obvious why such a point could have important implica-

tions for our topic. If courts are regarded as institutions that have their origin in

the existence of transaction costs in society and if their operation has an impact

on these costs, any attempt to make them more efficient will involve a move-

ment of the boundary and will therefore have to take into account the serious

difficulties that arise from trying to measure and evaluate such a change.

Finally, others have raised the problem of the authority judges could possible

have to impose certain desirable social polices, such as efficiency or distribu-

tional justice, on the litigants’ interests in a private dispute. Although defensible

and justified in economic arguments, global interests and social goals run

counter to the common sense view of law as being concerned with rights and

obligations, which it is the court’s duty to enforce, rather than to create.63

However, this argument seems to overlook the fact that adjudication is never

solely concerned with private interests. Furthermore, to the extent that judges
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should decide according to the existing law, the law itself (for example, in the

form of a statutory provision) may incorporate efficiency as a criterion or as an

explicit authority, on which judges can rely in order to decide legal conflicts

from an economic point of view.

This point leads us to the issue concerning the training and the ability of

judges to decide according to economic principles. While the answer to this

question should not be problematic when economic matters are directly

involved,64 the debate provoked by the use of efficiency as a general criterion for

evaluating the outcomes of adjudication suggests the need to consider this issue

from a broader perspective. We should ask a more general question about the

penetration of economic rationality in the law and about the crisis and evolu-

tion of court functions in the light of economic realities.65 From this point of

view, EAL would not only be a manifestation of an intellectual movement or of

particular legal developments in specific countries, but also a sign of the closer

interdependence between law and economy in contemporary society.

Efficiency in Litigation and Settlement: An Economic Model

This section will present some theoretical and empirical contributions of EAL

to the analysis of litigation. Such contributions concern, for example, the factors

that influence the decision to litigate or to settle, the implications of this decision

for the outcome of a judicial proceeding, as well as the incentives and con-

straints faced by the participants that affect the speedy and efficient disposition

of a case. These contributions will then be compared with other social science

perspectives.66 The goal at this point is not to criticise the law-and-economics

approach from such perspectives, resorting to the all-too-easy argument that

individual decisions are not merely influenced by cost or economic rationality

considerations. Instead, the aim is to show similarities and differences in

approach. The contrast should allow us to clarify the place and significance of

efficiency in the judicial process, particularly with respect to its conflictive coex-

istence with ‘justice’ as a legal value, as well as to examine the theoretical and

methodological relationships between both perspectives.

Before proceeding to examine certain relevant examples of economic and

other social science research on litigation, a preliminary question should be clar-

ified. EAL, in its Anglo-American version, has established a necessary connec-

tion between the decision to litigate a dispute and the decision to settle it. In

conventional terms, settlement is the decision to enter into an agreement with

the other party that will dispose of the underlying dispute short of an author-

itative judicial decision on the merits. Thus, both decisions spring from the same
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decision-making process, forming mutually excluding choices. It is further

asserted by the proponents of this model that settlement costs are normally

much lower than litigation costs, meaning that the fraction of cases settled is an

important determinant of the total direct cost of legal dispute resolution.67

The question is whether this link between litigation and settlement (and the

concomitant proposition that settlement is usually less costly and, therefore,

more efficient than litigation) reflects only a particular feature of a specific pro-

cedural model—the Anglo-American adversarial trial, both civil and criminal—

which would render it inapplicable to a different procedural model, or whether

it is a general assumption, applicable to any form of litigation.

This is not an irrelevant question, given the pervasiveness of settlement and

plea bargaining in the United States legal system. It is a well-known fact that an

extremely high percentage of civil and criminal cases in that country (around 90

per cent or even more) never go to trial. Settlement in civil cases, both in and out

of court, as well as plea bargaining in the criminal process, are the established,

accepted and even consciously promoted mechanisms for avoiding a costly trial.

However, settlement (and likewise plea bargaining) has been strongly criticised

as a ‘problematic technique for streamlining dockets’.68 Among other criticisms,

it is argued that settlement may be unfair to the weaker party, who is forced to

accept less than her due, and that courts have other important functions, such

as authoritative rule-making, which go beyond the resolution of private dis-

putes. Thus, if justice fails to be served, society may unwittingly be paying a

price.69

In my view, the economic approach is capable of offering a general model of

the conditions and factors that affect the decision to litigate or to settle a dispute

at any stage, both before and after a formal suit has been filed. In the economic

model, settlement is not defined as a decision that is necessarily obliged to ident-

ify with a particular institutional practice. Settlement can simply be described as

a form of termination of a legal dispute other than through final judgment. In a

hypothetical procedural system, in which any case termination other than

through final judgment were prohibited, the rational calculation for deciding to

litigate or to settle out of court would just have to be made before the filing of

any formal suit. In fact, in civil-law countries, the termination of cases through

means other than final judgment is also common,70 so even a judgment by

default in a non-contested case is regarded as a ‘settlement’ in this sense.

On the other hand, it is true that, in economic terms, and by definition, agree-

ment is the most efficient form of exchange. In a world without transaction

costs, no agreement would come into being if it did not make both parties 

better off than before. However, in a world where transaction costs make 
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agreements difficult, bargaining is frequently carried out under the ‘shadow of

the law’. This means that the terms of an agreement will be influenced by the

perception parties have of the entitlements or rights granted them by the law.

Whenever the parties have an inconsistent view of their respective entitlements,

their dispute will lead to litigation not because of uncertainty about the law, or

because an agreement might still not be mutually advantageous, but mainly

because divergent expectations about the potential outcome of litigation and the

stakes involved preclude such an agreement. This is the basic assumption under-

lying the general economic model of litigation.

The Selection of Disputes for Litigation

In 1984, George L Priest and Benjamin Klein, professors of law and economics,

respectively, published a highly influential paper on ‘The Selection of Disputes

for Litigation.’71 In this essay, Priest and Klein take the problem of the rep-

resentativeness of appellate cases for the systematic knowledge of the legal 

system as their starting point. If appellate cases were representative of the num-

ber and type of legal disputes in society, their study would enable inferences to

be drawn about how legal rules affect behaviour or about the generation of legal

disputes. However, the authors contend, most legal scholars ‘either ignore the

problem of the representativeness of appellate decisions or presume representa-

tiveness’, generally assuming that the facts of disputes that reach trial or appeal

‘resemble the facts of disputes that are settled’.72

Furthermore, it is also very common ‘to infer the influence of a legal standard

or the attitudes of judges or juries toward plaintiffs or defendants by observing

the proportion of cases in which plaintiffs recover verdicts’.73 Such inference,

however, cannot be accurate if litigated disputes are not representative of the

entire class of underlying disputes.74 And although legal scholars have expressed

concern about the peculiar sample of cases that reach trial and appeal, none has

been able to develop an accepted means of adjusting the analysis in response to

the problem.75

Therefore, Priest and Klein attempt to develop a model of the litigation

process that clarifies the relationship between the set of disputes settled and the

set litigated. According to their model, the determinants of settlement and liti-

gation are solely economic,

including the expected costs to parties of favorable or adverse decisions, the informa-

tion the parties possess about the likelihood of success at trial, and the direct costs of

litigation and settlement.76
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The most important assumption is that potential litigants form rational esti-

mates of the likely decision, ‘whether it is based on applicable legal precedent or

judicial or jury bias’.77 The model shows that the disputes selected for litigation,

as opposed to settlement,78 constitute neither a random79 nor a representative

sample of the set of all disputes.80

Thus, disputes are selected for litigation in a specific way. They will be con-

centrated more heavily among disputes where the probability estimates of the

parties of a plaintiff victory, assuming their error as equivalent, lies closer to the

decision standard, and the difference between those estimates is likely to

increase. When the difference is likely to be small, the parties will be more able

to agree on settlement terms in order to save litigation costs.81

Priest and Klein derive an interesting implication from their model: the so-

called 50 per cent ‘rule’. This rule states that

the individual maximising decisions of the parties will create a strong bias toward a

rate of success for plaintiffs at trial or appellants at appeal of 50 percent, regardless of

the substantive standard of law,

as the parties’ error in their estimates diminishes and the litigation rate

decreases.82 To put it more simply:

the process of negotiation tends to weed out the extremely weak or extremely strong

cases through settlement, thereby pushing the win rates on those cases that are ulti-

mately adjudicated toward 50 percent.83

This tendency remains if symmetrical stakes between the parties are assumed.84

Differential stakes will affect the rate of litigation and the proportion of victories
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for either party. Attitudes of litigants towards risk can be analysed in the same

fashion.85

Priest and Klein then present empirical evidence related to the selection

hypothesis. This evidence comprises data they themselves have compiled,

together with a review of empirical studies that offer information on the out-

comes of contested civil cases.86 They caution the reader not to draw the con-

clusion that the hypothesis has been confirmed by the data, since definitive

measurements of the variables that are relevant to the theory are missing.87

Nevertheless, they manage to provide a fairly convincing account of a wide

variety of data and empirical studies, ranging from the data of plaintiff verdicts

in contested civil actions tried to juries between 1959 and 1979 in Cook County,

Illinois, to the discussion of the six- or twelve-person jury in the 1970s in the

United States. When compared with empirical data, the selection hypothesis

allows Priest and Klein to criticise the methodology of certain studies, such as

those that attempt to measure the impact of judicial attitudes on case outcomes.

Priest and Klein argue that the parties themselves will incorporate judicial bias

into their calculations.88 In this respect, the standard of decision operates neu-

trally, while the terms on which cases are settled may reveal powerful judicial

biases.89

The selection hypothesis of Priest and Klein has been the subject of a contin-

uing debate, most of it directed at finding support or counter-evidence for the 

50 per cent rule in different areas of litigation.90 I shall just mention two of these

that essentially confirm and extend the Priest-Klein model.

The first study concerns the selection of employment discrimination disputes

for litigation.91 Using a time-series record of all employment discrimination lit-

igation in US federal trial courts over a 20-year period, the study demonstrates

that the plaintiff win rate is not the same across the business cycle, but varies

‘systematically with the health of the macro-economy, falling during slumps

and rising during booms’.92 Since the win rate fluctuates significantly less than

the settlement rate, this means that only a partial selection is at work. However,
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85 Priest/Klein (1984: 24 ff., 27).
86 Priest/Klein (1984: 30 ff.).
87 Priest/Klein (1984: 30).
88 With respect to this point, see, for example, Ashenfelter et al. (1995), who examine the impact

of judges’ characteristics and political background in three American federal trial courts on the basis
of the mass of randomly assigned civil rights cases in a particular year, rather than of published opin-
ions. They find that the individual judge has a more modest influence on the outcome of the mass of
cases than on the subset of cases leading to a published opinion. They conclude that characteristics
of the ‘judges or the political party of the judge’s appointing president are not significant predictors
of judicial decisions’ (at 257). Read in light of the Priest/Klein hypothesis, this result would seem to
be more indicative of the selection effect by litigants than of the actual influence of the judges’ ideo-
logy on their opinions.

89 Priest/Klein (1984: 37).
90 See the literature listed in Appendix A to Kessler et al. (1996: 258 f.).
91 Siegelmann/Donohue III (1995).
92 Siegelmann/Donohue III (1995: 431).



although the Priest-Klein model is slightly modified, there is strong evidence

that, as predicted, the weak cases are weeded out through settlement.93

The second study, based on data from 3,259 cases decided by the US Seventh

Circuit Court of Appeals between 1982 and 1987, tries to demonstrate that vio-

lations of the assumptions implicit in the model by specific case characteristics

can account for divergences in the win rates of plaintiffs.94 The seven case char-

acteristics are:

—Differential stakes.

—Differential sophistication of the parties.

—Inaccurate measurement of plaintiff victory, or damages vs. liability.

—Legal standards favor one side.

—Settlement costs are high in relation to litigation costs.

—High awards (risk aversion).

—Agency effects.

The study concludes that ‘among the cases that conform more closely to the

assumptions underlying the simple divergent expectations model, the plaintiff

win rate is closer to 50 per cent.’95

The Priest-Klein hypothesis is certainly not the only available economic

model for explaining the selection of disputes for litigation. A competing view,

for example, describes a trial as an outcome of the parties’ strategic behavior,

not of their inconsistent predictions on what the court will do.96 But regardless

of the issue of which is the more accurate model,97 it is clear that the Priest-Klein

hypothesis has been successful in sparking a scientific discussion and in suggest-

ing new problems and avenues for scientific inquiry.98 In any case, it shows that

disputants will usually settle their disputes out of court, because a rational 

consideration of their reciprocal chances for success will lead them to prefer a

mutually advantageous agreement. Thus, the courts will deal only with a small

(if biased) sector of legal disputes, where a significant degree of uncertainty pre-

vails, a result that may be viewed as socially efficient.
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93 Siegelmann/Donohue III (1995: 432).
94 Kessler et al. (1996).
95 Kessler et al. (1996: 233).
96 Cf Gross/Syverud (1991: 321). The classic reference here is the essay by Mnookin/Kornhauser

(1979).
97 Four essays that qualify and modify the Priest-Klein model are those of Eisenberg (1990),

Hylton (1993), Thomas (1995) and Siegelman/Waldfogel (1999). See also Stanley/Coursey (1990).
Gross/Syverud (1991: 321 f.) analysed a sample of civil jury trials in California that included data on
settlement negotiations and the size of the jury award. They conclude that the Priest-Klein model
provides a useful starting point for examining actual litigation, but that strong evidence of strategic
bargaining could also be found. Moreover, there was ‘more than a hint that such bargaining is a
major force in determining which cases fail to settle’ (at 322).

98 Whether inspired by Priest-Klein or not, an interesting problem for research is the ‘selection of
cases for publication’. Published decisions normally constitute the official face of the law. However,
it can be shown that such publication is biased, that the relationship between published and unpub-
lished decisions follows regular and predictable factors and has consequences for a scientific study
of the law. See, for example, Siegelmann/Donohue III (1990), Atkins (1990) and Serverin (1993).



The Economics of Criminal Justice

An economic model of criminal behaviour and criminal law is also based on the

principle of the rational calculus of costs and benefits and on the assumption of

maximising behaviour by human beings who are capable of responding to the

incentives and disincentives contained in legal norms. Such a model focuses pri-

marily on enforcement.99 It therefore seeks to explain the deterrent effects of

punishment, which can simply be regarded as the price for engaging in non-

market activity designed to reduce the level of that activity to what it would be

if it were provided in a reasonably efficient market, as well as the optimum

severity of sanctions.100 The deterrent effect is partly dependent on the proba-

bility of prosecution and conviction, ie, the adequate operation of the criminal

justice system. The economic model therefore also has to explain the incentives

and choices faced by criminal defendants, prosecutors and judges once criminal

proceedings are underway, as well as their outcomes.

Taking advantage of the obvious parallels between civil litigation and the

criminal justice process in the Anglo-American legal tradition, the most visible

being the parallel between settlement and plea-bargaining, law-and-economics

scholars have provided an economic analysis of the criminal process with empir-

ical tests.101 Not surprisingly, they have found that the plea-bargaining process

can be characterised as a ‘market transaction’ in which the prosecutor ‘buys’

guilty pleas in exchange for the promise of sentence leniency.102 Plea-bargaining

regulates the number of trials and helps explain the severity of sentences when

defendants are tried and convicted. Overall, the same variables that are at work

in civil litigation operate here: plea-bargaining as the less costly option as com-

pared to a trial;103 the effect of the defendants estimate of the probability of

being convicted by trial in relation to the prosecutor’s estimate; the role of the

defendant’s aversion to risk, etc.104
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99 Panther (1995: 367) and Miceli (1991: 3).
100 Posner (1979: 136), Panther (1995: 366 ff.) and Savona (1990).
101 See Landes (1971), Rhodes (1976), and Elder (1989).
102 Rhodes (1976: 311 f.).
103 This means, for example, that defendants not released on bail show a lower propensity to go

to trial, and much more so if the opportunity costs of a trial are increased by court delay. Landes
(1971: 99 ff.).

104 This model once again raises the question of its generality and applicability to the Continental
legal tradition, which officially ignores the practice of plea bargaining, although this may be chang-
ing in some cases. The reply is similar to the one given when an equivalent problem was mentioned
with respect to civil litigation: if actors in the Continental criminal justice system also feel under
pressure to regulate the number of trials, on the one hand, and a need to predict a certain outcome,
on the other, they will resort to practices that accomplish a function similar to plea bargaining, per-
haps at an earlier stage of the proceedings and in an informal way.



Litigation from a Socio-legal Perspective

Access and Outcomes

Sociology of law (hereinafter, SL) has developed what one could call, in a par-

allel formula to the economic approach, a model of the social selection of dis-

putes for litigation. Such a model tries to identify and explain the social factors

that attend the emergence of disputes in society, their successive stages and

transformations, including their framing or otherwise in legal terms. It purports

to describe the multiple courses of action available to the disputants, particu-

larly the conditions that govern the likelihood of resorting to legal dispute-

resolution institutions, such as the courts. And finally, it seeks to establish the

influence of social factors and conditions on the outcomes of judicial proceed-

ings. In short, such a model would consist of three interrelated pieces of theory:

a theory of social conflicts, a theory of the mobilisation of law, and a theory of

legal disputes in the courts.105 In so far as such a sociological model has been

able to overcome an over-narrowly defined concern with access to the law or

access to justice,106 it would have to show evident points of contact, as well as

visible differences in conception and scope, with the economic approach.

The most evident point of contact may lie in the idea that the law normally

has to be mobilised or set in motion by either state officials or citizens.107

Whether this is viewed from the standpoint of social control108 or from the per-

spective of citizens, who may consider the law and legal institutions as a

resource and an instrument for the attainment of individual or collective goals,

the theory cannot fail to frame the problem, to a greater or lesser degree, in

terms of a decision, or of several decisions, whether or not to mobilise the

law.109 If we say ‘decision’ or ‘choice’, we almost invariably imply other con-

cepts that have a close affinity with or are shared by the language of economics,

such as self-interest, rationality, costs, stakes, alternatives, expectations, etc.

This is particularly true of civil or private law litigation, where such affinity may

stem from the fact that the law itself follows an entrepreneurial model,110 either

because it relies on self-interested individuals who are free to act according to

social concepts of rationality or because it is more directly conceived of as an

extension of market activity.
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105 Blankenburg (1980: 37). Van Loon/Delrue/van Wambeke (1995: 379) distinguish three
approaches in research studies on civil litigation: the social process of disputes and its dynamics; the
role and functions of the different actors; the longitudinal analysis of court activities.

106 The almost inescapable conclusion is that disadvantaged members of society are such partly
because they are not able to effectively claim their legal rights. See Zemans (1982: 989 ff.).

107 Black (1973). See also Blankenburg (1980; 1994a).
108 As Black (1973) does explicitly.
109 Cf Zemans (1982: 992 ff.). Griffiths (1983: 174): ‘The theory of the litigation process is, in

short, a theory of choice, specifically applicable to normative conflict’ (emphasis added).
110 Black (1973: 16), Zemans (1982: 993 f.).



There are many important socio-legal studies that implicitly or explicitly

adopt an economic or rational decision-making approach to the mobilisation of

law and the social selection of disputes for litigation.111 These include, for

example, the Civil Litigation Research Project (CLRP)112 or the so-called ‘lon-

gitudinal studies of litigation.’113 The CLRP adopted a ‘disputes-focused

approach’, within which it was possible to analyse, in an explicit manner, the

costs of civil litigation (litigation as an investment process) and the available

alternative fora to the civil courts. More specifically, the concern with costs had

two dimensions: a description of the amount and nature of expenditures made

by individuals and organisations in civil-dispute processing settings, and an

explanation of the factors, such as stakes and outcomes, that affect the level of

investment in civil controversies.114 Longitudinal studies of litigation, by con-

trast, examine the factors (for example, economic growth) that explain the

behaviour of litigation rates over time.115 They deal with aggregates of deci-

sions, trends, and variables that refer, explicitly or not, to the kind of problems

that lie at the core of economic reflection, such as growth or static and dynamic

equilibria.116

The rational decision-making assumptions that apply to the mobilisation of

the law should also help explain the behaviour of the parties once a judicial pro-

ceeding is underway and, most importantly, the outcomes of such proceedings.

A significant proportion of socio-legal studies on litigation concern the rela-

tionship between the social characteristics of litigants and case outcomes, focus-

ing on those characteristics that influence litigants’ success rates in civil

litigation (or, likewise, the probability of being given a conviction in a criminal

trial). In this respect, socio-legal studies have taught us that social class, gender,

race, etc, but also the previous relationship between the parties, do matter.117

More generally, we know now that the likelihood of various social groups

appearing and winning as plaintiffs or defendants before the courts is also dif-

ferent (for example, it is more likely for a business actor to sue an individual and

win, than vice versa) and that these probabilities are linked to the interests of lit-

igants and the nature of their involvement in the judicial process.

Similarly, organisational studies of the judicial process have attempted to

observe directly the incentives and constraints that affect the production of judi-

cial outcomes. Some of these studies coincide with the basic assumptions of and

the empirical evidence supporting the economic approach. Thus, for example,

the prevalence of plea-bargaining in American criminal courts as a cheaper,
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111 It is not suggested that all socio-legal research on litigation follows or is akin to a rational-
choice model.

112 See the Final Report by Trubek et al. (1983).
113 See Trubek (1980–1).
114 Trubek (1980–1: 486).
115 See Friedman (1990).
116 Cf Cooter/Rubinfeld (1990: 540 ff.).
117 See, for example, Douglas (1994) and Black (1989).



speedier alternative to trial can be traced back to the informal norms and prac-

tices that ensure the smooth disposition of cases by the courtroom work-

group.118 Defendants who dare disturb the smooth operation of the courtroom

workgroup by demanding a trial risk a harsher punishment if convicted, thereby

effectively reducing the ‘price’ of settlement.

In short: litigants’ differential success rates linked to organisational advan-

tages, longer-term strategies, and economies of scale (‘one-shot vs. repeat play-

ers’)119 can also be easily accommodated in the economic model as asymmetric

stakes that modify outcomes in a predictable fashion.120

An interesting consequence of the adoption of the rational decision-making

approach to the explanation of judicial outcomes is that the law itself must be

seen, to a large degree, as indeterminate, ie, as having no real influence on the

resolution of the dispute.121 Both the economic and the socio-legal model seek

to explain outcomes in terms other than as an effect of the legal standards that

govern dispute resolution. However, whereas rational decision-making in the

economic model means that litigants internalise (or know about) all factors

affecting their decision to litigate or to settle, including the applicable legal

standards and judicial or jury bias, the socio-legal model tries to identify indi-

vidual exogenous factors that contribute to a particular outcome.

Thus, socio-legal accounts of litigation can and actually do differ in many

ways from the assumptions of the economic model. A sociological model of lit-

igation is subject to different scientific requirements, which to a certain extent

are more demanding than those that an economic approach must satisfy.122

While economic analyses begin with simple (and often unrealistic) assumptions

that allow them to ‘assume away’ the elements studied in sociology,123 the soci-

ological model, for example, will not treat conflicts as exogenous,124 since it is

extremely interested in observing and explaining the emergence and trans-

formation of social conflicts, nor will it necessarily accept a linear continuum in

the development of disputes or, for that matter, the existence of homogenous
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118 See, for example, Eisenstein/Jacob (1977) or Nardulli (1978).
119 Galanter (1974). See also the special issue of the Law and Society Review, vol 33, no 4, 1999

revisiting the impact and implications of Galanter’s classic essay. For a study that contributes evid-
ence to the so-called ‘party-capability theory,’ see MacCormick (1994). For another study that
found that political factors, rather than litigation resources, explained litigation success in abortion
cases decided by US federal district courts between 1973 and 1990, see Yarnold (1995).

120 As in Priest/Klein (1984: 28), who refer explicitly to Galanter’s classic essay.
121 When socio-legal scholars have qualms at the thought that the law may actually govern the

outcome of cases, ie, that plaintiffs and defendants may win because the law is on their side, they
rely on statistics and probability to somehow neutralise such a disquieting possibility. See, for exam-
ple, Bender/Schumacher (1980: 11). The economic model has an explanation for this: the selection
process.

122 See Griffiths (1983: 159), who defines the requirements that a sociological theory of litigation
has to fulfill in order to be scientifically satisfying.

123 De Geest (1995: 305).
124 One of the assumptions of Priest/Klein (1984: 7).



conditions of rationality across social fields.125 Cost-benefit analysis is regarded

as important for explaining decisions related to dispute-processing, either as an

appropriate model for shedding light on certain issues126 or as a factor that

despite being active throughout the decision process,127 is not viewed as a suffi-

cient basis for a comprehensive explanation.

This is again exemplified by the CLRP. The initial framework was an eco-

nomic model of decision-making as determined by the costs and stakes involved

in a dispute. It was felt, however, that the economic model would not fully 

predict disputant decisions, so other factors which could cause disputants to

deviate from dispute trajectories predicted by the economic model were added,

such as the past and future relationship between the parties or the nature of the

dispute itself.128 Likewise, several studies that examine the practice of plea-

bargaining in the criminal justice process do not accept ‘case pressure’ as the

sole or even predominant explaining factor.129 It is also hardly surprising to

learn that the decision to appeal is not exclusively governed by cost-benefit con-

siderations.130

Procedural Justice

The label ‘procedural justice’ covers a rich, thought-provoking body of research

in the field of social psychology, which is also increasingly being taken into

account by socio-legal scholars in the field of litigation and alternative dispute

resolution.131 Research on procedural justice is especially interesting for the

purposes of this section. Since it has managed to empirically implement a dis-

tinct concept of justice as it applies to judicial and other legal proceedings, it

allows one to examine the relationship between the procedural values of ‘effi-

ciency’ and ‘justice’ as an empirical problem too, rather than just on the basis of

abstract speculation. It should be noted that procedural justice studies focus

predominantly on subjective attitudes, values and opinions, although some of

its proponents have also investigated the objective consequences of these beliefs.

Similarly, the economic approach is based on the assumption of maximisation
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125 Cf Griffiths (1983: 174 f.) who criticises the linear, court-centered approaches to litigation and
links the specific trajectories of disputes to the features of semi-autonomous social fields.

126 Griffiths (1983: 188 ff.).
127 Zemans (1982: 999 ff.).
128 Trubek (1980–1: 498 f.). See also the factors discussed by Zemans (1982: 1003 ff.).
129 See, for example, Heumann (1978), Feeley (1979). An empirical study conducted in Germany

on informal negotiations in the prosecution of general and economic crimes (Bussmann/Lüdemann
1995: 5 ff., 149 f., 163 ff.) attempted to link these practices to time problems and found some overall
relevance (i.e. for prosecutors, judges and defenders considered as a group) for this factor, together
with material and legal problems, interests in restitution or procedural climate. The degree of rele-
vance changed or was actually found to be non-existent when the different actors and the type of
procedure were analysed separately.

130 Barclay (1997).
131 See Röhl (1993a; 1997), who gives an overview of this field of research and establishes con-

nections with related issues and research in the sociology and philosophy of law, especially in the
German language.



as an unchanging motivation for the individual, which also allows for the pre-

diction and assessment of objective behavior.

Research on procedural justice encompasses a broad variety of problems,

results, interpretations and theories at the interface between different

approaches and disciplines.132 As already noted, however, its common initial

problem generally lies in the attitudes and evaluations of persons who parti-

cipate in legal and other procedures. While procedural justice theorists may dis-

agree as to the specific factors that are important in explaining the fairness of

procedures, they all agree ‘that people are remarkably sensitive to the process

and procedures they experience in encounters with the law’.133 Thus, if a central

proposition had to be drawn from the large body of empirical research on pro-

cedural justice, it could be as follows: the process for reaching social decisions

has a value of its own for participants,134 and this value is independent, to a

degree that can be subject to measurement, from the value of the outcome for

such participants.

This central proposition of procedural justice theory can be used to discuss,

and contradict, three assumptions about the efficiency of judicial procedures, as

they might be advocated by a purely economic approach:

—The ‘inquisitorial’ style of judicial procedure, because it places a higher

degree of control in the hands of the judge, is more efficient and therefore

to be preferred over the ‘adversarial’ model of litigation.135

—Settlement and other less formal mechanisms of dispute resolution, such as

arbitration, mediation and conciliation, are more efficient in terms of costs

and delay and, therefore, to be preferred over formal adjudication.

—The expected value of a judgment, as well as the costs and delay associated

with judicial proceedings, are the sole, and certainly the most important,

factors affecting litigant satisfaction;136 therefore, efficiency, defined as the

minimisation of the sum of error and direct costs, prevails over procedural

justice considerations.

John Thibaut and Laurens Walker, two pioneering researchers in the field of

procedural justice, proposed a theory which claims that, in specifically legal set-

tings, the procedural model best suited to the attainment of distributive justice
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132 Röhl (1993a: 5) distinguishes at least three broad approaches: a social-psychological
approach, a sociological approach, and a normative-philosophical approach. See also Arts/van der
Veen (1992: 163 ff.) on the points of contact between procedural justice and sociology of law.

133 Lind et al. (1990: 947). For a comprehensive introduction to the rich, empirical research con-
ducted in the field of procedural justice and the theories and explanations derived from it, see
Lind/Tyler (1988).

134 For a general theoretical discussion of the independent value of procedure, see Summers
(1974).

135 For a thoughtful characterisation of the ‘inquisitorial’ and the ‘adversarial’ styles of proce-
dure see Damas̆ka (1986: 3–6).

136 Cf Lind et al. (1990: 955).



in disputes entailing high conflict of interest is, on both subjective and objective

grounds, the Anglo-American adversarial model.137

Thibaut and Walker first made a distinction between the objectives of ‘truth’

and ‘justice’ in conflict resolution. The objective of dispute resolution is ‘truth’

if the conflict involves determining the most accurate view of reality according

to a standard, as in scientific disputes. On the contrary, its objective will be 

‘justice’ if the conflict revolves around the apportionment of outcomes, such as

inconsistent claims to the division of assets or losses. Distributive justice is 

supposed to be attained whenever

the ultimate outcomes are distributed to contending parties in proportion to their

respective contributions or inputs to the transaction underlying the dispute.138

The legal process, for example, is primarily concerned with the apportionment

of outcomes, ie, with the resolution of conflicts of interest.139

Thibaut and Walker then claim that a procedural system designed to achieve

distributive justice will function best if process control140 is assigned to the dis-

putants, because ‘the disputing parties themselves are best qualified to describe

their respective inputs or contributions to the transaction’.141 These parties typ-

ically have more information than a third party would. Third-party decision-

makers interpret and evaluate the behaviour of disputants differently from the

disputants themselves, and such differences affect their conclusions regarding

causality.142 The freedom of disputants to control the statement of their claims

‘constitutes the best assurance that they will subsequently believe that justice

has been done regardless of the verdict.’143 On the other hand, control over the

decision should remain in the hands of a third party, because the disputants are

in no position to evaluate the relative importance of rival claims.144

As one would expect, the strong thesis of Thibaut and Walker in favour of 

the Anglo-American adversarial model has elicited equally strong criticisms,

particularly against their claim concerning the objective superiority of this

model.145 Thus, for example, the validity of their conclusions was contested on

the grounds that they were based on experiments, rather than on real-life 
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137 Thibaut/Walker (1978: 551 f.). Thibaut and Walker based their theory on experimental work,
the initial results of which they published in Procedural Justice: A Psychological Analysis in 1975.
The experiments and their implications are described and discussed in Lind/Tyler (1988: 12 ff., 17 ff.,
39 f., 117 ff.).

138 Thibaut/Walker (1978: 541 f.).
139 Thibaut/Walker (1978: 541, 543).
140 Thibaut/Walker (1978: 545 ff.) regard the distribution of control among the procedural group

participants as the most significant factor in characterising a procedural system. A distinction is
made between ‘control over the decision’ (outcome) and ‘control over the process’. The latter ‘refers
to the control over the development and selection of information that will constitute the basis for
resolving the dispute’ (at 546).

141 Thibaut/Walker (1978: 549).
142 Thibaut/Walker (1978: 549).
143 Thibaut/Walker (1978: 551).
144 Thibaut/Walker (1978: 551).
145 Röhl (1993a: 10).



situations.146 It was argued that the preference for an adversarial procedure

might be rooted in cultural bias rather than in universal preferences, and that the

inquisitorial model was misrepresented because it did not correspond to its real-

ity. And, indeed, some of Thibaut and Walker’s experiments on the accuracy of

evidence and decisions could be interpreted as being in favor of the inquisitorial

system, since it was demonstrated that the information gathered and presented

by lawyers and witnesses in adversarial settings could be incomplete or

biased.147

These criticisms can be answered fairly convincingly, and Thibaut and

Walker actually anticipated the response to some of them. Thus, while experi-

ments may not have been ideal from a certain point of view, they had strong 

theoretical and practical justifications.148 To counter the objections of cultural

bias, their experiments were replicated in England, France and Germany, with

similar results.149 The characterisation of the adversarial and inquisitorial sys-

tems was based on the variable ‘process control’ and did not necessarily purport

to reflect particular real-life procedures.150 Finally, although Thibaut and

Walker expressed their preference for the adversarial system, despite its possible

shortcomings in terms of accuracy or costs, they did so because they assumed

that fairness was more important than accuracy if the conflict was, as most legal

controversies were in their view, about the distribution of outcomes, and out-

comes, it should be remembered, were fair if they reflected the relative inputs of

the parties to the underlying relationship.151

Subsequent research to the work of Thibaut and Walker has focused on the

identification and interpretation of the so-called procedural justice ‘effects’, in

other words, the factors that are likely to be viewed by participants to a procedure

as contributing to its fairness. Interpretation mainly concerns the relative import-

ance of these factors in relation to each other, and their influence on the degree of

acceptance of specific outcomes by these participants.152 These studies have gen-

erally confirmed the finding that procedure matters as regards the perceived fair-

ness of an outcome. Recently, they have gone even further, suggesting that

procedure accomplishes an expressive function, which is not outcome-related,153
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146 For a critical discussion of the evaluation of procedural systems in laboratory experiments,
see Hayden/Anderson (1979).

147 These experiments, and similar studies by other researchers that are also unfavorable to the
adversary procedure in this respect, are described in Lind/Tyler (1988: 19 ff., 114 ff.).

148 See Lind/Tyler (1988: 41 ff.).
149 Despite the experimental results, the influence of cultural bias continues to be questioned.

Röhl (1993a: 14) argues that the sample of German students was too small (30) and that the diffu-
sion of popular notions about the Anglo-American legal process by the media (television) might
have played a role. See also Vidmar (1993: 43 ff.).

150 Thibaut/Walker (1978: 552) expressly point out that they had not adopted a ‘game’ or ‘com-
bat’ concept of the adversarial system.

151 Cf Lind/Tyler (1988: 113).
152 See Tyler (1988) and (1990) for a discussion of the connection between procedural justice

effects and the legitimacy of law and public institutions.
153 For another view of the value of procedure as procedure and of its symbolic significance see

Summers (1974) and Garapon (1985; 1997).



and that procedural fairness responds to the more fundamental and universal

dilemma of the relationship between the individual and the collectivity.154

This has implications for the design and evaluation of dispute-resolution

mechanisms and, particularly, for the place of efficiency considerations within

such a context, as shown, for example, by the so-called court-ordered arbitra-

tion in the United States. Court-ordered arbitration programmes involve a man-

datory referral of a particular class of civil suits to an arbitration hearing.155

Since such programmes offer the possibility of an adversarial proceeding but

with a lesser degree of formality than a normal trial, they have often been

adopted by US state and federal courts as an efficiency-enhancing mechanism

designed to speed up disposition and decrease costs.156

However, empirical evaluation of court-ordered arbitration programs has

produced mixed results as regards efficiency.157 It has determined that such pro-

grams are not necessarily faster or cheaper than normal adjudication proceed-

ings,158 since in most cases they do not provide an alternative to trial but rather

to a settlement reached without a hearing.159 Considering also that litigants

have generally expressed their satisfaction with this type of procedure, regard-

less of whether it achieves its intended efficiency-enhancing goals, it should be

clear that both the absence of a formal procedure and excessive time-consuming

and costly formalities must be reassessed if judicial reform in this area is to be

successful.160

Thus, the three efficiency-oriented assumptions about judicial procedure

cited at the beginning of this section would have to be rejected, or at least qual-

ified, if procedural justice, ie, the intrinsic value of a fair procedure, is seriously

regarded as a social goal. This is not to say that efficiency considerations or

other desirable objectives are not important for the design and performance of

actual judicial proceedings. In fact, the best solution would lie in ‘hybrid proced-

ures’ which, while retaining the beneficial effects of procedural justice, would

accommodate those other objectives.161

Thus, for example, the traditional Anglo-American adversarial style of pro-

cedure in civil matters has been criticised both for its incentives to distort evid-

ence and for the expense and complexity of its modes of discovery and trial.162

To solve this problem, it has been proposed that the responsibility for invest-

igating facts and for the gathering of evidence should be taken out of the hands
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154 Lind (1994).
155 Hensler (1990: 400).
156 Hensler (1990: 401 ff.).
157 Hensler (1990: 407).
158 Hensler (1990: 408 ff.). See also McCoun (1991).
159 Hensler (1990: 407). However, an economic analysis of ADR would predict precisely this con-
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of the parties involved and placed with the judge, as practiced in Continental

legal systems.163 But to be socially successful, such a proposal would have to

attend to procedural justice considerations by respecting and safeguarding the

parties’ interest in being given a proper hearing.164

However, a compatible arrangement of inquisitorial and adversarial elements

cannot often be achieved without changes in the broader institutional context of

adjudication.165 Such changes can be more costly and problematic than a mere

concern with the procedural dimension might suggest. They may lead to the

conclusion that inefficiency may be desirable or even inevitable if other aspects

of the particular social and political environment of judicial institutions are

taken into account. Thus, for example, it has been argued that the ‘advantage’

of Continental procedural models, such as the German system, rests on an effi-

cient judicial bureaucracy, with high standards for training and performance.

Such specialisation implies concentration and centralisation, which would be

very difficult to achieve in the United States, given its extreme social diversity

and political fragmentation.166 These reasonable allegations against legal trans-

plants notwithstanding, it turns out that case management in the Anglo-

American judicial process is nothing less than an attempt to wrest some degree

of control from the parties and transfer it to the judge. This has been rightly per-

ceived, and criticised, as a form of bureaucratisation. Thus, procedural models

can be actually transplanted . . . under a different guise.

LAW, ECONOMICS, AND SOCIOLOGY

The first section of this chapter left two interrelated sets of questions unan-

swered. The first set of questions concerns the relationship between EAL and

SL. We have described an economic and a socio-legal model of litigation. Their

comparison shows evident concidences and divergences. The coincidences seem

to involve the use of a rational decision-making model, and the reliance on

empirical tests. Both approaches seem to consider the law as an indeterminate

influence on the access to the courts and on litigation outcomes. The divergences

appear to derive from the results of empirical research and their interpretation,

particularly from the identification of social factors that modify or supersede the

role of individual maximising behaviour. What, then, is the general meaning of

such coincidences and divergences? Some elements for answering this question

are given below.
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The aim, however, is not to give the relationship between EAL and the socio-

legal perspective an impartial consideration, so to speak, for two reasons. The

first reason is that this study does not concern the purely technical aspects of

court performance, since it also seeks to link it to the general role of courts in

the legal system and society at large, thus consciously placing itself within the

context of socio-legal interest. Secondly, the relationship between both perspec-

tives is ultimately rooted in the organisation of social knowledge, which also

calls for a sociological explanation. Questions about the meaning of EAL for the

sociological approach to the law or, about its contribution to the assessment of

court operation, for example, through the concept of efficiency, are subject to

sociological analysis.

Two particular aspects come to mind with respect to these questions: the use

of economic assumptions or models in empirical socio-legal research and the

methodology of EAL. As already shown, many socio-legal studies have implic-

itly adopted, either by virtue of their language, assumptions or results, or as a

consequence of an explicit choice, a framework derived from an economic 

decision-making model. The question is whether this adoption is tantamount to

a tacit recognition of the fact that the economic approach generally offers bet-

ter theoretical and methodological tools for the analysis of litigation processes,

as claimed by some economists,167 or simply that economic analysis can be fruit-

fully applied to any field of social action, provided its assumptions, methodolo-

gies or results are accepted as being subject to criticism or modification in the

light of the specific concerns and perspectives of other disciplines.

If the economic approach has any advantage at all, it appears to lie more in

the way it defines a problem and makes it operational for a fruitful analysis and

less in the intrinsic or empirical validity of its underlying assumptions. The eco-

nomic approach works through the definition of simple starting assumptions

about variables and constraints. These assumptions can subsequently be modi-

fied and made more complex in a controlled manner. The purpose of formal

(mathematical) analysis is essentially to provide a rigorous definition of the rela-

tionships between the assumptions and the conditions that apply to them. The

model thus defined allows for further consequences and implications, which in

turn can be subjected to empirical testing. For this reason, SL can validate and

incorporate empirical results offered by EAL, but it can also be induced to con-

duct further empirical research of its own and reflect, for its own purposes, on

the fact that economic and sociological explanations tend to diverge.

The second set of questions concern the relationship between the concepts of

justice and efficiency as goals of the adjudicative process. I shall attempt to give

the problem a more general formulation in terms of the functioning of the legal

and economic systems in modern society.
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SL and EAL as Autonomous Disciplines

Before attempting to clarify the relationship between the economic and socio-

logical approaches to law, it is necessary to address the scientific status of both

types of analysis. Specifically, this status is defined by their relationship to their

respective mother disciplines—economics and sociology—as well as by the

nature and problems of their object, the law.

In order to approach this problem, we shall begin with a discussion of the 

scientific status of SL, which will provide a useful framework for conducting a

similar analysis of EAL. These discussions will lead to a useful comparison of

the two disciplines.

SL as an Autonomous Discipline

Much of what has been recently said and written about the scientific status of

SL reflects a state of dissatisfaction with the empirical, theoretical and practical

achievements of the discipline. Certainly, SL has attained a certain degree of

autonomy vis-à-vis legal science and sociology. It defines itself by a relative sep-

aration from both intellectual traditions and by the construction of an original

conceptual and thematic apparatus. On the other hand, the very autonomy SL

enjoys has contributed to the ‘double ostracism’ it suffers from both lawyers and

social scientists. SL, so it seems, is unable to escape a cyclical polemic with social

science, which it has selectively incorporated and ‘corrected’, or with the inter-

nal legal culture of lawyers, to which it regards itself as an alternative.168

SL has developed an ambiguous relationship to both disciplines, oscillating

between sociological culture and legal culture,169 between a sociology of law of

sociologists and a sociology of law of lawyers,170 between the modest role of a

hand-maiden of legal science and the more demanding task of explaining the

social functions of legal regulation.171 To make matters worse, just as it has

become an institutionalised and recognised discipline, SL is said to have entered

into a state of crisis, defined by the inability to face the challenges posed by new

scientific paradigms and to overcome the debates that accompanied its birth.172

To have a clearer idea of what the scientific status of SL might be, I propose

to view it as endlessly oscillating between three poles, not just two, against the

irradiating background of general sociology and legal science. Accordingly, SL

can also be defined:
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—As an instrument of a policy-oriented legal science and theory: the critique

of legal ‘formalism’ and a reform-minded social research using empirical

methods have increasingly penetrated the field of law and legal institutions.

However, it is by no means clear that SL has been successful in incorporat-

ing social-science concepts into legal science or in translating them into

broad legal policies and reforms.173

—As an alternative to legal science and theory: SL has asserted a claim to

being an alternative explanation of the law’s nature and functions in soci-

ety vis-à-vis the jurists’ intellectual constructs. According to this concep-

tion, SL has to distance itself from the legal system, although at the same

time, it must understand and take legal doctrine seriously.174

—As sociology: although a SL which is primarily rooted in sociological con-

cepts and theories is perfectly legitimate and possible,175 many socio-legal

scholars do not find it satisfactory, because the law is regarded as an ordin-

ary object, easily confused with politics and power phenomena attached to

the state.176

The ambiguity and dissatisfaction caused by SL is rooted in each of those poles,

which drives it towards the other two. This very oscillation allows for middle-

ground positions, which are nonetheless unable to overcome the basic ambigu-

ities that define the ‘autonomy’ of the discipline. Additionally, one should recall

that people matter and that the SL has been strongly attracted to the legal pole

partly because it has been cultivated more by lawyers than by sociologists.

EAL as an Autonomous Discipline

EAL, as it has developed mainly in the United States since the 1960s, also enjoys

a certain degree of autonomy from both its parent disciplines.177 Because it has

generally adopted a rather narrow economic approach to legal problems,178 it

cannot be said to be suffering from the same ambiguities and identity problems

that seem to beset SL. We shall now analyse whether the three poles between

which SL oscillates are also useful for placing EAL within its intellectual context

and scientific ambitions.
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—EAL as an instrument of a policy-oriented legal science and theory: EAL

has the explicit goal of becoming a new policy science of the law or, more

modestly, of clarifying the alternative consequences that attach to different

courses of legal action.179 The validity of such an approach is guaranteed

by an instrumental conception of the law, by the assumption that individ-

ual maximisation also occurs in the field of legal behavior, and by the

explicit normative nature of economics. Ultimately, however, this type of

economic analysis goes against the autonomy of traditional legal sci-

ence,180 and the question is whether the project of an ‘economicisation’ of

legal science can be successfully accomplished, even in a limited area of the

law.181

—EAL as an alternative to legal science and theory: until now, the economic

approach has been applied to a rather narrow set of legal problems, but

nothing precludes its extension to all kinds of legal activities, in the same

way as it has been applied to other types of social behaviour.182 Despite

this, it will be unable to dispense entirely with more traditional legal 

categories and concepts, which in turn will make it gravitate towards the

legal pole, more so than an autonomous SL, because of the tendency of 

economic analysis to address preferably instrumental issues and to offer

normative solutions. On the other hand, if economic analysis tends to con-

sider the law as indeterminate, because it has been internalised by rational

decision-makers, then EAL should gravitate towards economics instead. A

middle, autonomous pole for EAL should tend to disappear.

—EAL as economics: EAL was partly born out of economists’ concern with the

role that institutions and legal rules play in favouring or obstructing 

economically efficient solutions.183 The famous Coase Theorem simply states

that in the absence of transaction costs, the market will arrive at an efficient

allocation of legal entitlements regardless of the initial allocation.184 In 
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179 Cooter/Ulen (1988: 10).
180 And this attack on the autonomy of traditional legal science, which some versions of EAL

share with the Critical Legal Studies movement, is intentional, rather than accidental. See Chiassoni
(1992: 141 ff.) and Mercado Pacheco (1994: 173 ff.).

181 EAL can also be subject to criticism from the economic side. Its approach is seen as too nar-
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utterly insufficient. Frank (1986: 207 ff.).
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a wider range of problems than socio-legal analysis.
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than state intervention. See his well-known essay on ‘The Problem of Social Cost’ in Coase (1988:
95–156). See also Chiassoni (1992: 51 ff.).

184 See Cooter (1989: 64 ff.).



this view, law has no independent meaning as law. The role of legal regulation

will be interpreted, for example, in the light of its impact on transaction costs,

and the initial allocation of legal rights becomes irrelevant if they can be freely

exchanged.

The Coase Theorem shows that, like sociology, economics is capable of

analysing law in response to its own internal theoretical needs,185 and such an

analysis will not correspond to the conception law has of itself or to its imme-

diate practical concerns. Legal sanctions, for example, can be seen merely as a

price imposed on behaviour,186 rather than a necessary consequence of the vio-

lation of a valid obligation designed to prevail over any other motive or consid-

eration. Behaviour is subject instead to a cost-benefit analysis, so that a rational

economic actor may arrive at the (economically plausible) idea that the breach

of a contract may be efficient.187 And even when economic theory uses concepts

such as ‘contracts’ or ‘property rights,’ they will not necessarily correspond to

their normal legal uses.188

Rival or Complementary Approaches?

The examination of the scientific status of EAL and SL on the basis of a 

common framework reveals some interesting similarities and contrasts. Both 

disciplines seem to enjoy a certain degree of autonomy vis-à-vis their target dis-

cipline, legal science and theory, as well as their respective mother disciplines,

economics and sociology. However, such autonomy, while undoubtedly an

advantage, exposes them to criticism and impels them towards an oscillatory

movement of cyclical reassurance and feedback.

In the case of SL, the identity problems of sociology itself and its reflexive

competence for society as a whole, may perhaps contribute to a higher degree of

autonomy as an alternative explanation of the law. This would seem to be less

true of EAL. Economics could certainly provide an alternative explanation of

legal behavior. However, the application of economic assumptions and tools to

legal problems will not necessarily yield an autonomous explanation of the law

in the same sense that SL intends to provide it, because economics seems to lack

the ‘external-reflexive’ qualities of sociology with respect to all social behav-

iour.189 In other words: the core behavioral assumptions of economics,190 which
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185 Coase (1978: 205) suggests that economic ‘imperialism’ will be fruitful and durable only if it
is dictated by the demands of economic explanation. ‘To the extent that it is necessitated by their
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on legal measures, including indifference.

188 See, for example, Barzel (1989: xi).
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sociology seems to lack, have more of a methodological value than explanatory

power in terms of causality.191 If relentlessly applied to ‘non-economic’ behav-

iour, this assumption will help to generate more or less powerful models, while

leaving little room for an autonomous ‘value’ of the behavior that is the object

of explanation.

Consequently, one would expect EAL to be dependent on inputs (problem

definition, unresolved issues) from legal science, economics, or even SL.192 In its

explanatory dimension, EAL would be attracted either to the legal pole or the

economic pole.193 Its autonomous core would lie in its methodology for the

analysis of the problems proposed to it or motivated by other disciplines.194

This should open the door to a fruitful interdisciplinary cooperation, or else to

the much-resented ‘imperialism’ of economic science.

At this point, we should examine more fully the claim that economic analysis

is in itself more powerful than either legal science or SL. Thus, for example,

Robert Cooter claims that EAL has been so successful (at least in the United

States) because it was able to find ‘a vacant niche in the intellectual ecology’ by

providing a behavioural theory to predict how people respond to changes in

laws.195 Richard Posner claims that EAL has already addressed (at least in the

United States) a wider range of problems, with more interesting results, com-

pared with the methodological, theoretical and empirical limitations of SL.196

For both, the success of EAL is much more than circumstantial. It is founded on

the assumptions of maximisation, equilibrium and efficiency which lie at the

heart of economic theory.197 These assumptions are crucial to explaining behav-

iour in institutions that co-ordinate interactions among people, not just market

interactions, and they cannot simply be rejected by pointing to other motiva-

tions that people actually have in social life besides, or in the place of, a nar-

rowly defined self-interest.

These assumptions, and their relative immunity from superficial critique, do

make economic analysis more powerful in the following sense: it is more

abstract, general and straightforward. It finds support in the observation that,

over time, all social behavior will tend to follow the principles of economic
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rationality with a certain degree of probability. This may explain why economic

analysis would seem capable of reconstructing and generalising other social sci-

ence models.

However, reconstruction and generalisation of other social-science models

will only go so far, at the expense of simplifying and assuming many other fac-

tors away.198 The economic approach is reductionist not in the sense that it

reduces all behaviour to economic behaviour, but in that it has so far been

unable to account for other important dimensions of behaviour. As Robert

Cooter puts it, economic analysis has ‘X-ray vision,’ rather than ‘peripheral

vision,’ and he argues that the incompleteness of economic theory ‘prevents

researchers from perceiving facts that psychologists and sociologists regard as

central to the law.’199 Economics has to ‘thicken’ self-interest by taking into

account developments in other social disciplines, such as psychology and soci-

ology (for example, by incorporating the internalisation of norms), but without

abandoning the core of economic theory.200 In other words: the core of eco-

nomic theory should serve as the basis for a unified social theory.

Quite apart from the question of whether a unified social theory can or should

use economics as its basis,201 and consequently, of whether SL can or should

begin with rational decision-making assumptions (which in fact, it sometimes

has), the relationship between these two disciplines can be also established on

more practical grounds. EAL and SL can fertilise and criticise each other under

three conditions: first, that they be able to identify problems that can be of

mutual interest; secondly, that they profit from the tools of empirical analysis,

and third, that they become capable of learning reflexively from each other’s

assumptions and theoretical interpretations. In particular, this implies that soci-

ology should not limit itself to the rather sterile role of the critic bent merely on

explaining and correcting the insufficiencies of economic theory.202

The wide world of norms—their emergence, evolution, enforcement and

decay—seems to be a common, fertile ground for the convergence of sociologi-

cal and economic analysis of the law.203 Unfortunately, the two communities of

socio-legal and law-and-economics scholars do not seem to be aware of the pos-

sibilities of collaboration since they take little notice of each other’s intellectual

achievements.204

Hardly any studies seem to have made direct reference to socio-legal and eco-

nomic assumptions for the purpose of analysing the emergence and use of social
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norms. One exception is Robert Ellickson’s study of dispute settlement among

cattle owners in Shasta County, California.205 Ellickson discovered that, con-

trary to the Coase Theorem’s assumptions on transaction costs, people are often

able to resolve disputes without paying any attention to their legal entitlements,

that is, the presence of transaction costs was not a sufficient condition to make

the law matter.206

The conclusion may seem trivial from a socio-legal point of view, but

Ellickson attempts to go beyond this. He also criticises sociological theories that

are unable to provide a convincing account of the content of norms, and gener-

ally, all current theories of social control in so far as they fail to offer a widely

accepted explanation of the interplay between informal social controls and the

legal system.207 Therefore, he develops and tests, with the help of game theory,

a hypothesis about the emergence of welfare-maximising norms among the

members of a close-knit group and about the incentives they are offered for

engaging in cooperative behaviour.208

Another promising avenue of mutual interest may derive from so-called 

‘neo-institutionalist economics’ or NIE. In its various versions, NIE attempts to

incorporate into economic analysis, either as endogenous or exogenous vari-

ables, phenomena such as property rights, organisations and political decision-

making, traditionally neglected by neo-classical economics.209 One approach

that seems to be particularly close to the sociology of law is the theoretical con-

cern of certain NIE proponents, such as Douglass C North,210 with the interplay

of formal and informal rules that create incentives or disincentives for institu-

tional change and economic growth over time.211

Finally, another field of possible fruitful reflection, this time under the aegis

of sociology, may lie in today’s interest in culture and values as factors that

affect legal interaction and economic behaviour. The process of globalisation, it

appears, has drawn new attention to the cultural embeddedness of social action

by pointing out regional differences in attitudes and values that affect legal and

economic exchanges, especially across borders.212 The problem is very similar

to the one addressed by some of the NIE proponents, ie, how to analyse and

explain the impact of informal (here: ‘cultural’) elements on cross-border
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exchanges governed by a common formal framework, as well as the interplay

and evolution of both informal elements and formal framework.213

What about litigation? What degree of interplay of sociological and economic

analysis is appropriate for the various dimensions of court operation? Here, we

must distinguish between different levels of analysis.

If the general relationships between the legal and economic systems are

involved, including the generation and diffusion of economic or legal knowledge,

a sociological explanation would seem to provide an appropriate approach.

If the point of interest is rational decision-making in the field of law and liti-

gation, including its effects on legal change and evolution, an explicit or implicit

economic model,214 perhaps with sociological or psychological qualifications,

will serve as the starting point. The scope and meaning of such qualifications

will be an interesting subject for reflection. In this respect, one could perhaps

describe EAL as the core of a ‘rationality-oriented sociology of law.’215

There is still another dimension of the courts that we have not yet examined:

the dimension of organisation. Courts are organisations of a particular nature.

As such, they constitute a point of confluence for sociological and economic

analysis. Courts ‘produce’ a particular kind of ‘service’. Access to and use of the

courts can be characterised in terms of ‘demand’ and ‘supply’. Their operation

can be measured and evaluated in terms of costs in time and money, as well as

of productivity and service quality. And we have already explained why eco-

nomic language has permeated the everyday running of the courts and the 

scientific analysis of the judicial process.

The Legal System and Economic Rationality

Justice vs efficiency?

In the course of this chapter we have made several allusions to a much debated

point between EAL and legal philosophy: the relationship between ‘justice’ and
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213 This is the challenge facing, on the socio-legal side, the concept of ‘legal culture’, which has
long been used to refer to the attitudes, values and opinions, either of the lay population or of legal
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215 Cf Eder (1986) and the critique by Frank (1986).



‘efficiency’ as values to be achieved by the law. Depending on the answer, cer-

tain conclusions may be drawn on the usefulness of the concept of efficiency for

evaluating courts as legal institutions. It should be noted that economists speak

of ‘equity’ rather than of ‘justice’. By equity they mean the (equal) distribution

of income among individuals.216 Since justice as a legal value can be considered,

in at least one of its meanings, in terms of equality (‘treat like cases alike’), for

our purposes we will substitute justice for equity and treat them as interchange-

able.

We must further ask whether the apparent conflict depends merely on the

point of view adopted (the legal or the economic perspectives) or whether it is a

matter of Solomonic pragmatism. We shall also try to determine whether the

three positions mentioned below are as clear-cut as their formulation seems to

imply.

At first sight, and on the basis of some of the arguments encountered in our

discussion of the economic model of litigation, three distinct positions are pos-

sible:

—The prevalence of justice: there seem to be strong reasons to believe that

justice prevails over efficiency considerations in both judicial decision-

making and judicial procedure. This position is represented by Dworkin’s

polemic against utilitarianism and other policy-oriented legal doctrines,

including EAL,217 but even some EAL scholars, like Guido Calabresi, con-

cede that justice has the power of veto, meaning that efficiency can only be

maximised within the boundaries marked by justice considerations.218

Research on procedural justice also seems to provide a strong argument for

the prevalence of justice over efficiency, which becomes even stronger if

people’s perception of fairness is actually more dependent on procedure

than on outcomes, as initially assumed by procedural justice theorists.219

We have here, in fact, two different distinctions—procedure/outcomes and 

justice/efficiency—and there is no obvious reason why they should behave

towards each other in a parallel fashion. Perhaps this point can be demonstrated

if we interpret the central finding of procedural justice research solely in terms

of either justice or efficiency. If so, we may then realise that this finding also con-

cerns the conflict (trade-off) between two concepts of justice (distributive vs.
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216 See Polinsky (1989: 7–10).
217 See Dworkin (1980a and b). Dworkin’s central argument is that if individual rights have any

meaning at all for the resolution of legal conflicts, they prevail over any utilitarian or instrumental
considerations.

218 Calabresi (1980; 1990).
219 This is explicitly expressed in Lind (1994: 35). People ‘do not think about justice in the allo-

cation-oriented terms that are so often seen in legal, economic or psychological theories of justice’.
In a similar line Howard et al. (2000): ‘If litigation, and the outcomes from litigation, is not fair, then
regardless of efficiency, citizens have little incentive to use the court system to resolve disputes or to
comply with or obey the results from the litigation if they have gone to court’ (at 450; emphasis in
the original).



procedural justice) and two dimensions of efficiency (private vs social effi-

ciency). If litigants are willing to sacrifice efficiency in terms of both procedure

and outcome, because their higher private costs are offset by a higher sense of

satisfaction and dignity, the higher social costs thus generated may also be com-

pensated by lower social costs in terms of lower social conflictivity and higher

legitimacy and acceptance of institutions.220 Certainly, the problem of social

choice becomes even more complex.

—The trade-off between justice and efficiency:221 this position has a strong

intuitive plausibility, especially when applied to adjudication and criminal

judicial proceedings, which have to strike a difficult balance between the

competing interests and values of the parties and of government, such as

speediness and the thorough consideration of the claims and defenses

raised during the proceedings. As seen above, this trade-off may also

come about not because efficiency is in conflict with justice, but because

different conceptions of justice may be at odds with each other (procedure

vs outcome). Although the conflict may be real and the trade-off un-

avoidable, we also find here complex contradictions between different

conceptions and levels of justice as well as different perspectives of

efficiency.222

—The prevalence of efficiency: Richard Posner has proposed the much criti-

cised, and, as he himself argues, not always well understood, idea of wealth

maximisation223 as a more convincing moral basis for the (common) law,

and alternative to both utilitarianism and Kantianism.224 In this view, not

only is efficiency an important component of justice, but a particular con-

cept of efficiency225 is raised to the category of foundation for the law and
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220 See, for example, Paternoster et al. (1997), which states that fair procedures on the part of
police officers called to the scene of a domestic assault inhibits subsequent assault, if compared with
the cases in which the police did not act in a procedurally fair manner when arresting assault sus-
pects.

221 See, for example, Savona (1990) in relationship to criminal justice, Herrero (1993), Polinsky
(1989: 9 f., 119 ff.).

222 See Howard et al. (2000), who examine four possible types of equilibria between efficiency of
outcome and fairness of process: fair equilibria that are inefficient; efficient equilibria that are
unfair; equilibria that are neither fair nor efficient; equilibria that are both fair and efficient.
However, this last type of equilibria is difficult to achieve: it occurs when litigation costs are zero,
or where litigation costs are ‘moderate’, at the .50 level. If litigation costs were to deviate slightly
from either hypothesis, ‘fairness or efficiency would cease to exist’ (at 450). So, they conclude that
‘going to court is always a non-efficient outcome because of the cost of going to court’; the loss of
efficiency that arises by going to court ‘often results in greater fairness’ (at 436).

223 Posner (1979; 1990: 356). ‘Wealth’ refers to ‘the sum of all tangible and intangible goods and
services, weighted by prices of two sorts: offer prices . . . and asking prices’. As such, it is not a sim-
ple monetary measure.

224 Posner (1979: 119 ff.).
225 Coleman (1980: 521) contends that not only is wealth-maximisation not an alternative effi-

ciency criterion but that it is not an efficiency criterion at all.



legal policy.226 Notice, however, that wealth maximisation is proposed here

as a new concept of justice and that if it is to serve as a guiding principle or

value for the law, it cannot simply be accepted as an economic category.

To say that either justice or efficiency should be the prevalent value in the legal

system, or that there is a necessary trade-off between them, may also mean that

each is a component of the other. That economic efficiency is a component of

justice and legitimacy227 has already been suggested in the introductory chapter

to this study. Efficiency has become indeed an important value for assessing the

performance and legitimacy of social institutions in modern society, so that

there can be no justice without some degree of economic efficiency.228

The inverse proposition—that justice is an element of economic efficiency—

may also hold true. It is advanced by those who consider the initial distribution

of rights as an important issue that cannot be divorced from an efficiency-

oriented economic analysis,229 but it is also reflected in the importance accorded

to the concept of ‘equity’ in economic theory.

Thus, a circular relationship, that is, the reciprocal remission of one to the

other, is actually established between justice and efficiency. Such relationship

can perhaps be exemplified by the discussion around the welfare state.

Historically, the welfare state was born when social justice concepts were intro-

duced into the operation of non-regulated markets. It can be said, therefore, that

justice was used as a corrective for economic efficiency. But lately, the opposite

has been true. Efficiency considerations have been proposed as a necessary 
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226 According to Posner (1979: 127), the wealth-maximisation principle implies:

–An initial distribution of individual rights to their natural owners (i.e. those who would value
them most);

–Free markets to enable those rights to be reassigned;
–Legal rules that simulate the operations of the market when the costs of market transactions are

prohibitive;
–A system of legal remedies for deterring and redressing invasions of rights;
–A system of personal morality that serves to reduce the costs of market transactions.

In a more recent statement, however, Posner has somewhat diluted his moral claim and seems to
favor a more pragmatic argument instead: ‘wealth maximisation may be the most direct route to a
variety of moral ends’, considering that people in societies where markets are allowed to function
more or less freely are not only wealthier but ‘have more political rights, more liberty and dignity,
are more content . . .’ And while it is not clear that some of these rights could find their justification
in a wealth-maximising perspective, particularly those deriving from an individualistic stance, they
seem to be ‘too deeply entrenched in our society for wealth-maximisation to be given free rein’. At
the same time, society might not be willing to pay an infinite or a very high price for freedom. This
is another way of saying that rights are inseparable from an economic valuation. They cannot be
had without a price or at any price. See Posner (1990: 374 ff.: quotations at 382, 380 and 379). Cf.
also the following quotation by Adams (1981: 45): ‘the contents of a right can only be correctly and
usefully assessed, when besides its nominal value, as determined by the substantive law, the costs of
enforcement and the risks of litigation which such rights carries are known, as is the response of the
obligated person towards such costs and risks’ (translation by HFF).

227 Calsamiglia (1988; 1993) and García Pelayo (1991).
228 See Rawls’ (1973: 65 ff.).
229 See Calabresi (1990).



corrective of welfare principles. Thus, justice and efficiency can be alternatively

viewed as a corrective of the other. Even more: the respective arguments are con-

ducted using the opposite concept. This is the case, for example, when it is

argued that the level of public expenditure in the welfare state is not only ineffi-

cient in economic terms but also unjust for the same reason. This circular rela-

tionship seems to suggest that justice and efficiency accommodate and enhance

each other over time.

In short: there can undoubtedly be a conflict between justice and efficiency

considerations in legal settings, but this may cover a more complex relationship

than is suggested by an intuitive contradiction. In particular, those contradic-

tions may be expressed in terms of justice or efficiency alone, or there may be a

reciprocal remission between both values. In any case, in so far the legal system

is concerned, justice is the prevalent value. It appears that demands addressed to

the legal system, for example, in terms of economic rationality, must be trans-

formed into a legally acceptable language, the language of justice. However, it

is not just a question of rhetoric, or of competing interpretations of justice. The

conflict, the circular remission and the prevalence of justice as a legal value can

be explained by the circular nature of both the legal and the economic systems

and their reciprocal relationship at the level of society.

Law in the Collision of Discourses

In the previous section we examined the place and significance of efficiency in

the legal and judicial system through the analysis of its relationship to justice as

a legal value. To complete the picture, the relationship between the legal and the

economic systems, considered as functionally differentiated subsystems of soci-

ety, must also be explored.230 To this end, I shall provide a brief summary of an

essay by the German legal theoretician Gunther Teubner.231

Teubner begins his essay, titled ‘Altera Pars Audiatur: Law in the Collision of

Discourses’, by asking whether economic rationality represents the new univer-

sality of law and whether ‘the emaciated concept of justice’ is being replaced by

the ideal of the economic efficiency of the law.232 According to this view, law

and economics would be ‘the new victorious paradigm which eliminates older

moral-political orientations of law’, with no tolerance of any other paradigms

alongside it. After all, law and economics find strong support in the society-wide

and almost worldwide institutionalisation of economic rationality and in the

demands it places on the law for providing market-adequate, economy-

adequate legal forms.233
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230 The theory of functionally differentiated social systems is a core element of Luhmann’s soci-
ological approach. For an introduction, especially with respect to the legal system, see King/Schütz
(1994).

231 Teubner (1997a and b).
232 Teubner (1997a: 149). A displacement that would be happily applauded by many an EAL

defender.
233 Teubner (1997a: 150).



To answer these questions, Teubner redefines the problem, placing it within

a broader perspective. The problem is not about the replacement of one form of

rationality by another, or about the substitution of one ideal of justice for

another, with the consequences that for the law might derive from this replace-

ment. It is about the demands that multiple rationalities—not only economic

rationality, but also truth, political legitimacy, and moral criteria—place on the

law and about the responses they expect from the legal system. Those rational-

ities are particularistic in the sense that they are institutionalised at the level of

specific social systems or interactions. At the same time, they manifest society-

wide claims and they contain features of social effectiveness which render their

influence on the law almost irresistible.234 These rationalities, values, and dis-

courses collide within the law not as simple ideals but as real social practices

with an inner logic that has an enormous potential for destruction.235

While the law is protected against immediate competition from other univer-

salities by its formal binary code, the other discourses will nevertheless rule as

the criteria that govern the distribution of the legal/illegal values at the level of

programs (norms).236 The consequence is a legal pluralism in a more radical

sense than just a plurality of coexisting laws and rule-systems. Legal pluralism

here also refers to a plurality of incompatible rationalities with a claim to uni-

versality within the law, as well as to a multiplicity of conflicting moral, polit-

ical and economic theories about the law.237 How can the law decide and choose

between them?

Teubner proposes to accept this conflict, not as a symbol of decay but as a

productive opportunity, and suggests the need to work out the concept of a new

law of conflicts.238

Instead of trying once more to declare one of the particularistic rationalities as the very

deepest fundament of law and justice, jurisprudence should develop a theory of dis-

course collisions which calibrates law precisely to the plurality of social rationali-

ties.239

To accomplish this, Teubner sees two possibilities: either to incorporate the 

collisions in the operations of the internal forum of the law through legal rea-

soning, or to externalise them into the operations of other social subsystems,

into social non-legal fora for dealing with social conflicts.240
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234 Teubner (1997a: 150 ff.). These characteristics are as follows: a material base consisting of
manifest social practices; the development of self-concepts and reflexive theories; presence in legal
theory and jurisprudence; influence on legal practice in the form of simulation of the logic of law’s
social environments (‘politicisation’, ‘economisation’, ‘scientification’, ‘moralisation’), and the
independent production of social norms as legal norms in the various subsystems of society.

235 Teubner (1997a: 154 f.).
236 Teubner (1997a: 156 f.).
237 Teubner (1997a: 157).
238 Teubner (1997a: 158 f.).
239 Teubner (1997a: 160 f.).
240 Teubner (1997a: 161 f.).



According to the first solution, which is the one that interests us more here,

external rationalities are deconstructed and reconstructed as local rationality by

the law. The law subjects them to the local practice of equal and unequal treat-

ment in view of past and present legal practices. ‘To treat what is equal equally

and what is unequal unequally is not only a fundamental legal norm but also a

dynamic process of law-making which triggers off a self-propelling series of 

distinctions’.241 Law neutralises and legalises the non-legal discourses, but only

insofar as the internal realm of legal discourse is concerned.242

The solution comes at a cost, however. The legal system has no way of know-

ing what the external consequences of its way of treating the colliding discourses

are. Teubner examines here the problem of ‘legal consequentialism’ as a mode

of reasoning, ie, the choice of legal alternatives contingent on their outcomes,243

and the need to identify and reduce the number of relevant consequences for

legal decision-making. Teubner suggests that the law should ‘hear the other

party’, that it should consider the ‘back translation’ of the effects that legal 

decisions have on the other discourses.244 In other words: the issue is not the 

prediction of real consequences (particularly in view of the limited capacity of

social science to provide it), but the evaluation of the process of ‘translation’ and

‘back translation’ between legal and non-legal discourses.245 Thus, for example,

the law should make use of the sociological insight that legal norms are recon-

stituted by other discourses and ‘translated’ into costs, positions of power or

instruments of education.246

In the context of the two solutions envisaged by Teubner, the role of law no

longer consists of the final, authoritative solution of social discourse conflicts. It

is limited to participating in the infinite game of renvoi between closed dis-

courses and to minimising their destructive tendencies when they collide. In

Teubner’s words:

the current task of the law cannot be to reconstitute the lost unity of society but to 

designate borders of plural identities, protect them against domination by other dis-

courses and limit damage from the fallout of discourse collisions.247

A Preliminary Conclusion

At this point in our investigation, particularly after the last section, a number of

important preliminary conclusions may be drawn.
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241 Teubner (1997a: 164).
242 Teubner (1997a: 167).
243 Teubner (1997a: 168 ff.).
244 Teubner (1997a: 170 ff.).
245 Obviously, we are thinking of SL and EAL as a relatively autonomous manifestation of this

process of translation and back translation between systems.
246 Teubner (1997a: 170).
247 Teubner (1997a: 175).



First, in the conflict between justice and efficiency within the legal arena,

justice prevails. It prevails not because it is the superior value but because it is

the specific modus operandi of the legal system for solving the conflicts submit-

ted to it. To treat the equal equally and the unequal unequally, which is the spe-

cific legal form of justice, is a fundamental norm that emerges from the circular,

recursive operation of the legal system itself.248 The consequence is not that effi-

ciency and economic rationality are rejected as alien values to counter a much-

feared ‘economicisation of the law’. Rather, the consequence is precisely that

they are subject to a process of legalisation. Therefore, the degree of relevance

of these non-legal values within legal discourse cannot be determined a priori by

their discourse of origin (‘economic analysis’).

Secondly, EAL and SL have an important role to play in the process of ‘trans-

lation’ and ‘back translation’ between law, economy and society. They can

serve, so to speak, as an organ of perception, learning and reflection of the legal

system through their influence on legal science and theory, which, nevertheless,

remain separate from economic and sociological analysis.249 This also applies to

the actual consequences (for example, effectiveness or discrimination) of law in

social life—the traditional raison d’être of SL—to the extent that they can be

reformulated in terms of ‘back translation’ (for example, as a problem of polit-

ical or moral justice).250

Thirdly, the two previous conclusions are relevant for the functioning of

courts as the center of the legal system.251 Courts perform multiple functions in

society—mainly political and economic—besides their specific role in the legal

system, but never, and this is sometimes easily forgotten, without reference to

and mediation by the law. Thus, efficiency and economic rationality will be 
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248 See Luhmann (1993: 214 ff.).
249 Luhmann (1993: 543 f.) suggests the possibility of a structural coupling between the legal and

the scientific systems at the level of theories.
250 Niklas Luhmann was always extremely critical of the idea that the legal system can learn any-

thing from sociology (see for example Luhmann 1988b). Needless to say, most socio-legal scholars,
who consider that socio-legal research has to be useful in some way for legal practice, reject his posi-
tion. Take, for example, the interesting issue raised by Donald Black in his book Sociological Justice
(1989). Black considers that the central discovery of a truly scientific sociology of law, ie, that the
legal process is fundamentally unequal and discriminatory, will re-enter the legal system as a con-
scious exploitation of such a discovery by those that benefit from the law’s inequality (but this is a
reality, with or without scientific sociological knowledge). Black himself does not seem to favor this
consequence and many a liberal-minded socio-legal scholar will think that the legal system surely
cannot accept this without trying to counteract discrimination. Then again, it could be argued that
both the starting point and the solution are more of a political question (the use or the change of the
law) than a strictly legal problem.

251 Luhmann (1993: 297 ff.) considers the courts to be the ‘center’ of the legal system, as opposed
to the ‘periphery’, formed by contracts and legislation. They are the center of the legal system, not
because of their greater importance compared to other sources of the law, but because they perform
various unique legal functions: they accomplish the closure of the legal system; they manage the 
hidden paradoxes of the system; and they are the only organs that control the consistency of legal
decisions (‘justice’).



an important dimension of the social function of the courts depending on the

specific exchange situation between legal and economic discourses in society.252

Fourthly, if the legal system is autonomous in its handling of economic ratio-

nality, so is the economic system in its perception and evaluation of the law and

legal institutions, such as the courts. Not only can it develop a different concept

of justice with a different place and meaning within the system (‘equity’)253 but

it seems best suited to analysing (perhaps with the cooperation of sociology)

another dimension of the courts: their operational and organisational dimen-

sion. To the extent that courts are social institutions that use and manage scarce

social resources,254 they fall under the jurisdiction of economics and are liable

to be described by the language of economics. Thus, courts become relevant in

terms of costs (time and money), demand and supply, production and allocation

efficiency. And if court operation can be effectively described in economic

terms, court reform proposals can be framed in the same language.

In the following chapters, the investigation will examine this dimension of

courts in more detail. Despite the acknowledged competence of economic analy-

sis, this approach will not be explicitly used here for several reasons:

—This study is ultimately concerned with the broader issue of the functions

of courts in society and with a broader notion of judicial effectiveness, of

which efficiency is an important element.

—The problem of costs, delay and the like can certainly be conceptualised in

terms of supply and demand, but the factors that affect access to and the

use of the courts are so complex, that an alternative socio-legal description

might also be necessary. However, the difficulty is not only scientific.

Attempts to regulate the demand and supply of judicial services based

purely on economic assumptions may not always produce the desired

results.

—Guido Calabresi’s rejection of the concept of efficiency for the evaluation

of the law because it does not take the existence of transaction costs into

account, may mean that although we can measure changes in court perfor-

mance over time, we cannot assess those changes in terms of social effi-

ciency without an external criterion that tells us whether the boundary has

moved, and in which direction.

—Most of the empirical studies that will be used to illustrate the analysis are

not economic studies, although they could be read in economic terms.

Chapters 3 and 4 will examine and systematise empirical research which is rele-

vant for the operation and organisation of the courts under two variables: selec-

tivity and processing capacity. At first sight, these concepts seem to run parallel
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252 Raiteri (1992) examines the process of evolution in the functions of courts with respect to the
economy.

253 The difference between the legal (and political) and the economic concepts of justice is exam-
ined in Raiteri (1988).

254 Cf Hazard, Jr. (1965).



to the economic categories of demand and supply.255 However, if they are seen

as variables that can be manipulated for the purpose of enhancing the efficiency

and effectiveness of courts and court systems, it soon will become clear that, in

both cases, such manipulation can be accomplished from both the supply-side

and the demand side. Instead, the distinction refers to a multiplicity of dimen-

sions: the ‘pyramid’ of disputes; the filter effects of ADR on judicial procedures;

the internal organisation of the courts; the role of procedure, the importance of

administration and management, etc. For the same reason, the distinction is

only analytical. Selectivity and processing capacity have many points of contact

that will become readily apparent.
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255 Stock (1995) employs a similar distinction (‘caseloads’ and ‘disposition capacity’), that also
seems to run parallel to the economic concepts of supply and demand.





3

Selectivity

THE DISPUTE ‘PYRAMID’

THE SELECTION PROCESS of disputes for litigation has been often depicted as

a ‘pyramid’. The base of the pyramid is formed by a particular universe of

social conflicts, which is considered relevant for a specific research purpose,

such as family conflicts that may lead to judicial divorce. Disputes are the result

of the rejection of a perceived grievance or of the assertion of incompatible

claims to the same resource. In order to be recognised as such, disputes must first

have undergone a transformation process. It is necessary, for example, for injur-

ious experiences to be considered as a legitimate cause for a dispute.1

This does not mean, however, that a dispute will always result in judicial pro-

ceedings. The dispute would have to be defined first as a legal controversy or a

case capable of being resolved by a legal mechanism. Even then, it may not reach

the judicial stage. Other possibilities are always open, such as abandonment,

settlement, or resolution by alternative dispute mechanisms (ADR). In any case,

only a minute proportion of disputes in society reach the courts, since they are

filtered out at each successive stage of transformation.

The Civil Litigation Research Project (CLRP), for example, has documented

this process by trying to determine when and how experiences are perceived as

injurious, as well as the factors that contribute to their developing into a 

dispute, including their definition as a legal dispute.2 It has also attempted to

quantify the ‘dispute rate’, as measured against a pre-established baseline, and,

most importantly, the ‘litigation rate’, or at least, the degree of participation of

lawyers and courts in the relevant disputes.3 Thus, according to a survey of

American households that sought to identify the occurrence among the general

population of civil disputes of the type that might be brought before the courts

or non-judicial alternatives, as well as the way in which these disputes were han-

dled,4 found that only in a small proportion of cases (one fourth, or less, with

exceptions) did the disputants resort to lawyers’ services, while they took the

dispute to a court (generally between 3 per cent and 20 per cent, depending on

the type of problem) even less frequently.5

1 See Miller/Sarat (1981: 527) and Abel (1973).
2 Felstiner et al. (1980–1).
3 Miller/Sarat (1981).
4 Miller/Sarat (1981: 534 ff.).
5 Miller/Sarat (1981: 537, 543).



A similar survey, conducted in the late 1990s in England and Wales, found

that, among a random sample of 4,125 adults, about 40 per cent reported hav-

ing experienced one or more ‘justiciable problems’ during the previous five

years.6 A second sample of 1,134 individuals was then selected among those who

had experienced a non-trivial justiciable problem. 5 per cent did nothing about

the problem; about a third (35 per cent) tried to resolve the problem without

help; the rest (60 per cent) tried to obtain help or advice from an outside

adviser.7 About 20 per cent of respondents had either commenced legal pro-

ceedings or had to defend themselves against legal action taken by others, but

only in about 14 per cent of all cases was the matter concluded on the basis of

a court, tribunal or ombudsman’s adjudication. Of course, such percentages

would vary across the types of problems concerned. Involvement in legal pro-

ceedings was most common in cases concerning divorce and separation (62 per

cent), DSS and education tribunal matters (38 per cent), owning property (37

per cent), employment problems (21 per cent) and accidental injury (14 per

cent). Involvement in legal proceedings was least common in neighbor disputes

(2 per cent) and consumer problems (5 per cent).8

A similar phenomenon may be perceived in the criminal area. Here, the ‘selec-

tivity of criminal prosecution’ means the phenomenon whereby only a fraction

of the total number of crimes committed in society are brought before the crim-

inal justice system and ultimately result in a sentence. Thus, for example, out of

a total of 4,072,000 crimes reported or otherwise made known to the authorities

of the Federal Republic of Germany in 1981, only 1,845,000 were solved (46 per

cent); of which only 1,065,000 (26 per cent) led to a judicial proceeding; and,

finally, only 385,000 sentences and penalties were decreed (less than 10 per cent

of the total number of reported crimes).9 For many observers, the selectivity of

criminal prosecution is tantamount to social discrimination, to the extent that

poor and marginalised persons are more likely to be prosecuted than the mem-

bers of the wealthier social classes. While this perception is not unfounded, in

reality it is the complex interplay of several factors and multiple stages, such as

the type of crime, the criminal record of defendants, the willingness of the 

population to report crimes, the degree of police effectiveness,10 the prosecu-
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6 Genn (1999: 21 ff.). A ‘justiciable problem’ or ‘event’ was defined, for the purposes of this 
survey, as a (non-trivial) ‘matter experienced by a respondent which raised legal issues, whether or
not it was recognised by the respondend as being “legal” and whether or not any action taken by the
respondent to deal with the event involved the use of any part of the civil justice system’ (at 12 f.).

7 Genn (1999: 68).
8 Genn (1999: 150 f.).
9 Rottleuthner (1987: 123). The more complex the intervening factors, the more socio-economic

status is diluted as an explanation of selectivity. This observation has been made by studies seeking
to relate SES (socio-economic status) of defendants to outcomes in criminal cases. Douglas (1994:
99): ‘After all, if one controls for virtually all the processes whereby SES might affect outcome, one
would scarcely expect to find that SES continues to be related to outcome.’

10 According to the data cited, German police were able to solve only 46% of crimes, that is,
where a suspect is identified and arrested. In other places, such as Mexico City, police are much less



tor’s and the courts’ policies, that ultimately determines the extent of the 

criminal justice system’s selectivity.11

The image of a pyramid and the marginality of court involvement become

clearer in certain areas, such as tax matters, where possible disputes are almost

exclusively of a legal nature and where, for the same reason, the appropriate

mechanism for resolution is primarily of a legal character. Thus, for example,

in 1974 American taxpayers filed a total of over 121 million federal tax returns.

Out of the more than 2 million returns examined, 18,569 civil cases were

received by the appellate division of the Internal Revenue Service; of which only

9,932 civil cases were docketed in trial courts; the courts of appeal decided only

363 cases and, finally, the US Supreme Court, at the apex of the American judi-

cial hierarchy, had to decide just four cases.12

The model of the litigation pyramid has been criticised for being too simple

and linear, and for failing to take account of the complex paths that disputes

may take.13 The pyramid model implies a court-centered approach that does not

hold true in reality. From the perspective of the methods that exist for handling

disputes, courts represent just one of many possibilities, and the complex factors

that influence the course of a dispute do not warrant considering judicial 

proceedings as their natural ‘goal’. And even if the problems and disputes con-

fronted by ordinary persons are defined, from the outset, as ‘justiciable prob-

lems’, ie, matters which raise legal issues capable of being resolved by the courts,

it can clearly be shown that they may take many paths that do not necessarily

involve a final court order or decision.14

A court-centered approach, however, is precisely what is intended here, since

we are examining social and other factors that affect court performance.

However, partly because of the need to recognise the effect of other dispute res-

olution mechanisms on the demand for court services, I propose to modify 

the idea of vertical selectivity implicit in the pyramid model through the 

addition of a ‘horizontal’-selectivity criterion. Accordingly, the demand for

court services would be the composite result of both vertical and horizontal

selectivity.

It is also claimed that the pyramid model is flawed in that it suggests a 

continuous, seamless progress of disputes up the pyramid and the judicial hier-

archy. Indeed, there are significant formal barriers to access to the courts, ie,

access to the courts is surrounded by certain formalities and subject to specific
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successful. There, in 1995, according to official statistics, 218,599 crimes were made known to the
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11 Cf Rottleuthner (1987: 125 ff.).
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13 Cf Griffiths (1983: 174 ff.).
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requirements that stress the difference between the internal and external dimen-

sions of courts. Besides economic, social, cultural and organisational barriers,

access to the courts is governed by the corresponding rules of jurisdiction. In

particular, such rules have to define the appropriate ‘point of entry’ to the judi-

cial system: the appropriate type of court and the appropriate type of procedure.

This means, in fact, that the way disputes are treated by the system also defines

the dispute itself, the existing possibilities for, and the limits to, its resolution. A

good example of this would be the ‘small claims’ discussion.

Finally, the demand for court services may be subject to a limited degree of

feedback. Litigation levels may also be affected by the way courts deal with dis-

putes; by the social effects of their decisions, including their economic conse-

quences; by their rate of compliance and implementation, etc. One would

expect—as a general economic principle postulates—that supply and demand

would eventually find a state of equilibrium. The continuing debate on the 

‘litigation explosion’, where demand always seems to exceed supply, shows that

this is not so. It should be borne in mind that, although several options and 

possibilities for resolving disputes exist, they do not constitute a competitive

market in a strict sense, nor are citizens, strictly speaking, consumers who influ-

ence the level of supply through their power to choose the quantity and quality

of the ‘justice services’ available. It is true that selectivity and efficiency require

that the judicial system select only the number and type of cases it can ade-

quately process. However, the manipulation of either the demand for, or the

supply of, court services will seldom introduce fundamental changes into a

dynamic process affected by complex factors.

Selectivity

As already stated, selectivity means the degree of discrimination between social

disputes that may potentially go to court and the actual number of disputes that

reach them. Ideally speaking, the selectivity process should operate in such a

way that only ‘relevant’, ‘important’ or ‘real’ disputes, however defined, are

handled by the courts, whereas all ‘non-relevant’ disputes are dismissed or left

out.15 There are many reasons why such process does not work like this in real

life, such as the following:

—The general, abstract, and formal formulation of the rules of jurisdiction.

—The social, economic, and cultural barriers to the courts, which exert 

pressure in favor of the abandonment or settlement of claims (hence, the

problem of access to justice).

—The multiple functions performed by the courts.
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—The necessary intervention of courts in certain kinds of disputes or for the

achievement of certain outcomes (for example, the enforcement of debt

payment).

The attempt to increase the degree of selectivity in favor of the ‘relevant’ dis-

putes is a never-ending process. Different strategies—both internal and external

to the courts—are available for this purpose. Changes intended to relieve the

judicial system (for example, through the introduction of no fault divorce)

almost always have a real and positive effect, at least for some time. But the final

(ideal) goal of selectivity may be illusory. If we look at selectivity in dynamic

terms, as if it were a problem of balance of supply and demand, we would prob-

ably find that such an equilibrium never materialises. ‘Excess’ demand may

prompt continuous supply adjustments, but changes in supply also affect

demand levels.

Selectivity has two dimensions: a vertical and a horizontal dimension.

Vertical selectivity, as defined here, corresponds closely to the ‘pyramid’ model

of dispute resolution, ie, the proportion of disputes that survive various stages

of development and transformation always gets narrower and narrower. Within

the judicial hierarchy, the progress of disputes is subject to more precise and

controllable criteria (appeal). Vertical selectivity also refers to the appropriate

type of court and procedure for the entry of disputes into the court system.

On the other hand, horizontal selectivity concerns the continuum of proced-

ures and dispute settlement mechanisms that range from traditional adjudica-

tion and other forms of third-party dispute-settlement resolution, such as

arbitration, mediation and conciliation, to negotiation and settlement of dis-

putes between the parties. There is, in Martin Shapiro’s words, a ‘mediating

continuum’ comprising different forms of triadic conflict resolution. Judges and

courts ‘are simply at one end of a spectrum rather than constituting an

absolutely distinct entity’.16 The discussion on ‘alternative dispute resolution’

(ADR) has also made it clear that there is no essential difference between adju-

dication by the courts through a formal proceeding and other dispute settlement

procedures. For this reason, ADR may either coexist with formal adjudication

within the same court (for example, in court-annexed arbitration),17 or stand 

as an alternative outside the court system, which will be mainly the situation

considered here.18

In both cases ADR helps regulate the demand for court services (such as

through a ‘filtering effect’), in so far as the duration and costs of adjudication

are comparable to the duration and costs of ADR procedures. In other words:

court efficiency is affected by ADR efficiency. For this reason alone, ADR 
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warrants analysis as a component of court selectivity. It should also be consid-

ered that selectivity is a dynamic process and that the discussion on court 

efficiency is centered partly on the transference of dispute treatment from the

formal court system to ADR.

Even if a continuum exists between adjudication and other ‘alternative’ dis-

pute resolution mechanisms, a formal boundary or threshold between both

types of procedures will necessarily be present. The boundary is marked by the

formal requirements established for access to the courts. The advantages that

less formal procedures are supposed to have over formal adjudication indirectly

show that such a boundary can have a significant effect. Moreover, although the

existence of ADR devices within the courts themselves (mediation, conciliation,

arbitration) may lower access barriers to the judicial system and increase litiga-

tion levels, it does not make the formal entry threshold irrelevant.

Another important boundary/threshold exists between the social and legal

fields. As will be discussed later, disputes do not progress in a continuous way

from non-legal to legal and subsequently to adjudicated disputes. Many dis-

putes never reach a formal legal stage, but not because they are incapable of

becoming legal disputes. The legal nature assumed by a dispute may partly

depend on the person, instance or agency to which it is channeled in the first

place (attorney, information center, etc.). Such persons, organisations or agen-

cies may be partially isolated from each other, which would translate into a

small number of referrals between them, as shown by a study conducted in four

German cities, summarised later.

Rules of Jurisdiction and Court Functions

Rules of jurisdiction define which disputes can be heard by which court.19

Disputes have to be framed in legal terms. They have to be formulated as a legal

problem and their scope narrowed in a way that can be processed by a court.

This requirement has the important consequence of partially severing the link

between a legal controversy and the underlying social dispute. In fact, the vast

majority of disputes processed by the courts are only such in formal terms. They

are not necessarily ‘real’ disputes, for example, where the parties are already in

agreement or where defendants choose not to contest a suit. Thus, the formal

definition may have a significant impact on the functions performed by the

courts themselves. Other formalities and requirements that accompany the con-

cept of a legal dispute and that have a considerable selective effect on them,

include requirements such as the legal interest of the parties, the ripeness of the

controversy, etc.
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Rules of jurisdiction are normally defined by legislative bodies. However, in

applying them, the courts exercise significant interpretative powers. Thus, even

if they are supposed to be ‘passive’ organisations waiting to be called upon by

citizens or governmental agencies, courts have the ability to determine and

‘manipulate’ their workload to a certain degree, by deciding which cases they

will hear and which ones they will dismiss. Such a decision often takes place

after a suit has been filed with and admitted by the court. The court may find

some formal requirement missing, which enables it to dismiss the suit. In other

cases, courts, particularly those with the highest hierarchy, enjoy considerable

discretion in choosing the cases they will hear when they satisfy certain rele-

vance criteria.

In short, rules of jurisdiction, as well as the courts themselves through their

interpretations, exert a powerful selective influence on litigation. For that rea-

son, and because of the relative ease with which rules of jurisdiction can be

changed, they are the first target of reform efforts aimed at curbing excessive

demand. A slight modification of the rules means that whole categories of cases

will be transferred to other courts, to alternative dispute-resolution mechanisms

or even cease to be an appropriate object of judicial proceedings. This seems to

be a recurrent strategy whenever certain types of cases become a mass phenom-

enon, often because they are not backed by ‘real’ disputes. Under such circum-

stances, rules of jurisdiction are changed in order to transfer cases or take them

out of the courts entirely. Disputants, particularly institutional parties, may 

also develop strategies and mechanisms that effectively avoid the recourse to 

litigation.

There is an inevitable tension between the ideal criteria of selectivity, as

embodied in the rules of jurisdiction, and the real functions that courts are

called upon to perform in society. The four-function model of courts proposed

by Erhard Blankenburg20 may be helpful in visualising this tension. The model

is based on two variables: ‘predictability of outcomes’ and ‘agreement between

parties.’ Each of these two variables, in turn, may present itself as ‘high’ or

‘low,’ as shown in the following table:

Table 1

Four-fold model of court functions

(Blankenburg 1981–2)

Predictability of outcome

Agreement between Parties Low High

Low I. Adversary litigation III. Enforcement

High II. Mediation IV. Notary
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Cell ‘I’ consists of ‘real’ litigation, where the parties do not agree on questions

of fact or of law, and they therefore rely on a third party to resolve them. Cell

‘II’ implies a partial accord between the parties, which leaves room for media-

tion. In the case of cell ‘III’, plaintiff and defendant are well aware who will win,

as a result of which the proceeding started by the plaintiff (but perhaps pro-

voked by the defendant) has the purpose of enforcing or providing him or her

with a legal title, as in the case of a debt which, for some reason, the defendant

is unwilling or unable to repay. In the case of cell ‘IV’, the intervention of the

court is meant to certify an agreement previously reached by the parties, to lend

it formality and validity. This happens, for example, in uncontested cases such

as most divorce suits, where the court plays a formal but necessary role to make

a previous arrangement legally valid.21

From the point of view of ideal selectivity, the order of functions (I–IV) also

reflects their presumptive degree of priority for the courts. Thus, rules of juris-

diction should preferably allow the entry of type I and II cases, and filter out,

as far as possible, type III and IV cases. Paradoxically, from a numerical stand-

point, type III cases seem to predominate in most jurisdictions. Does this mean

that rules of jurisdiction should be changed in order to achieve ‘ideal’ selectiv-

ity?

Such outcome does not seem desirable or even possible, in view of other

important considerations. First, it should be remembered that while it is advis-

able that ‘real’ disputes be settled or treated by the courts, the formality of the

rules of jurisdiction and, more generally, the separation between the legal and

other social fields, do not make ‘real’ and ‘legal’ disputes equivalent. Courts may

use this distinction for the purposes of higher selectivity, but this may be per-

ceived as problematic or even arbitrary. Secondly, courts, like any other institu-

tion, perform many other functions besides dispute resolution,22 which has

traditionally been viewed as their central task. Enforcement is particularly

important as a primarily economic function of the courts, even if it does not

involve ‘real’ adjudication. The same can be said of rule-making. And finally,

court functions are subject to a dynamic process of redefinition. Thus, instead

of expecting courts to concentrate ideally and exclusively on a particular func-

tion, the compromise that has to be found between the various functions they

perform leaves room for such a process of redefinition, which can justifiably fol-

low efficiency concerns, among other criteria.

Small claims courts offer an interesting example of the complex interplay

between (1) the rules of jurisdiction defining which disputes are to be considered

‘small’; (2) the basic justification of such institutions, which is to give the 

common citizen access to speedy, inexpensive justice; (3) the functions they
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effectively perform, and (4) the continuum that exists between formal judicial

proceedings and other less formal dispute-resolution mechanisms.23

In the United States, small claims courts emerged basically in response to the

perception that the ordinary justice dispensed by the courts was too cumber-

some and costly for the ‘poor’ citizen, who was thereby deprived of the oppor-

tunity to assert his or her legal rights.24 The solution was seen in the

establishment of courts with claim limits, a simplified and less formal proced-

ure, and with little or no need for attorney representation.

However, a series of empirical studies conducted in the 1960s and 1970s, in

the wake of the consumers’ rights movement, found that small claims courts

were not really performing the functions for which they had been created.25 It

appeared that they were mostly used as debt collection agencies by business

plaintiffs, frequently with attorney representation, against individual debtors.26

Consequently, the victory rate for plaintiffs was high, as was the default and los-

ing rate for defendants.27 Additionally, the assumption that ‘small’ claims were

‘simple’ claims was shown to be plainly wrong in many cases.28 Thus, one was

left with the impression that small claims courts had been really established for

the purpose of either eliminating cases under a specific amount from the dock-

ets of the formal court system, and/or of creating or preserving professional

opportunities for attorneys.29

As a consequence of these findings, many proposals have been advanced with

the aim of making small claims courts more effective as courts, even if this

implies introducing many features of ADR into their mode of operation.30

However, regardless of whether this aim is attainable, small claims courts can-

not escape a fundamental economic constraint. The cost of resolving a dispute

is normally inversely proportional to the amount at stake, so that, notwith-

standing the merits of small claims and the advisability of having them heard

and decided by a court, disputants will generally not resort to them if, as meas-

ured in monetary terms, such claims are indeed too ‘small’.
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Justice as a ‘Market’? The Dynamics of Supply and Demand

One of the central tenets of economic theory holds that supply and demand will

reach equilibrium, ie, a state where the marginal cost of producing and con-

suming a good are the same. The state where the marginal social cost equals the

marginal social benefit is efficient.31 An efficient equilibrium is only reached if

certain conditions are met, such as the existence of a competitive market, where

information flows to all agents equally, and where transaction costs are negligi-

ble. In the real world, however, few of these conditions are fulfilled. Thus, the

concept of equilibrium is useful as an analytical tool or as a criterion for eco-

nomic evaluation, rather than as a description of the actual operation of the eco-

nomic system.

We shall not concern ourselves here with the problems of economic theory in

this respect. Instead, we shall briefly examine the problem of selectivity in terms

of the supply and demand of court services. We shall assume that the courts are

‘producers’ of one or more ‘goods’ (actually, ‘services’),32 and that their quan-

tity and quality are somehow affected by the level of demand for such goods and

by the capacity of the courts to provide them.33 In this section three questions

will be specifically considered. The first question is whether the operation of the

courts and similar institutions can be conceptualised in terms of a ‘market’, that

is, whether, and to what extent, this operation responds to the laws of supply

and demand, as in a competitive market. The second and third questions deal

with a related yet more specific problem: how do courts respond when demand

for their services increases? Why is excess demand not only possible but also a

common occurrence? The latter question is quite relevant from the point of view

of court efficiency. Regardless of whether or not we accept the existence of a ‘lit-

igation explosion,’ it is easy to observe that almost everywhere caseloads are

tending to increase, rather than decrease. What is the efficient response to this

growth?

At first sight, nothing seems to be further from a competitive market than the

way courts operate. First of all, court operation is heavily subsidised, which

means that the parties do not pay the full price of their services, either because,

as happens in many countries, court fees do not exist or are extremely low, 

symbolic.

Then there is the issue of choice. Do people really have the choice of going to

court? If they want to obtain a binding and enforceable resolution to their dis-

putes, they seem to have little choice but to go to court, because courts provide

a (quasi) monopolistic service. However, if their interest lies rather in dispute

settlement, the question is then: how do the many forms of the ‘mediating 
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continuum’—adjudication, arbitration, conciliation, mediation, and the like—

relate to each other in terms of choice? Do citizens, at least in their capacity as

claimants, have the freedom to choose the mechanism that is best suited to their

disputes, needs and budgets? And if so, does competition between those

mechanisms therefore ensue as a consequence, resulting in a more efficient 

‘service’? In other words: is there a ‘market’ for justice, where citizens, like 

consumers, buy (and sometimes sell) a specific service which consists of dispute

resolution?

Beginning in the 1960s, but particularly in the 1970s and 1980s, the inadequa-

cies of the judicial process as a provider of ‘justice’ were rigorously exposed and

criticised. Justice, as rendered by the courts, was deemed too costly, slow, cum-

bersome, formal, exclusive, and antagonistic.34 For these reasons, among

others, ADR mechanisms were proposed as an alternative to the formal judicial

system that was not plagued by the evils attributed to adjudication. ADR was

supposed to be speedier and cheaper; less formal and therefore more accessible;

less antagonistic and consequently more favourable to the survival of ongoing

social relations; it could even be more attractive from a technical or expert point

of view (as, for example, in the case of commercial arbitration).

We know better now: ADR is not necessarily cheaper or speedier than adju-

dication; it may also result in second-rate justice; its political and ideological

shortcomings should not be overlooked; and it tends to substitute the ‘ideology

of community’ for the notion of legal rights.35 Nevertheless, ADR mechanisms,

both inside and outside the courts, continue to proliferate, thus increasing the

apparent diversity of options available to the ‘consumer’ of dispute-resolution

services.

ADR marks a profound change in the way the law and its use in society are

viewed, a change that goes well beyond the failures of the court system. As

Mauro Cappelletti points out in connection with the ‘access-to-justice’ and

‘consumer-justice’ movements,36 modern law has undergone a shift in perspec-

tive: from the perspective of the ‘producers’ of law (legislative bodies, judges,

public administrators) to the perspective of the ‘consumers’ of law; from the

‘supply side’ to the ‘demand side’.37 Such a shift is hardly surprising. If the law

is an instrument in the hands of individuals and groups for the realisation of

their particular goals, rather than just a necessary evil, it is to be expected, as in

other fields of social life, that people will search for instruments and institutions

that satisfy their legal needs. In this respect, citizens’ legal needs can be said to

foster the creation of a ‘market’ for justice.
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Nevertheless, the existence of a market implies that the unfettered freedom to

buy determines, in the long run, the type and price of services that will be

offered, because supply will adjust as long as there is a profit to be obtained

upon entry into the market of new producers. This is not always so in the ‘mar-

ket’ for justice. As we have seen, citizens are not as free to choose between the

many dispute resolution mechanisms available to them while supply does not

necessarily adjust to a competitive equilibrium. Consider, for example, the fol-

lowing aspects:

—Plaintiffs may voluntarily go to court, but they cannot always go to a court

of their choosing (rules of jurisdiction prevent overlapping jurisdictions);

defendants do not have this freedom. It is true that they may decide not to

appear, but this, in turn, may have negative consequences for them.

—Some ADR mechanisms are not voluntary or binding (for example, court-

annexed arbitration; certain forms of conciliation), which may sub-

sequently result in judicial proceedings (for constitutional reasons, in many

countries the right to resort to the state courts cannot be waived or denied).

—Some legal acts require court intervention to acquire legal validity.

In short, adjudication can be considered as a ‘private good’38 only in a limited

sense, not only because the parties do not have the complete freedom to choose

between various providers of ‘adjudication services’ in a competitive market,

but also because private adjudication cannot offer other goods that derive from

court activities, such as precedents. Public legal precedents are also necessary for

the operation of private adjudication itself, since this form of adjudication can-

not work with complete independence from state legal systems.39 Moreover,

adjudication cannot be wholly transformed into a private business, since judges

competing with each other would always have the incentive to decide in favor

of plaintiffs, who are the ones that choose to go to court.40 Thus, the social 

legitimacy of adjudication would suffer if courts and judges were no longer per-

ceived as impartial and independent.41 For both reasons, ADR operates under

the ‘shadow of the law,’ in the sense that it cannot completely exclude the inter-

vention of the official court system.

On the other hand, even if there is no real market for justice, the existence of

alternatives to the courts does affect the size and composition of judicial busi-

ness. Any attempt to improve on court efficiency must consider the fact that the

quantity and quality of adjudication is affected to a certain extent by the opera-

tion of these alternative mechanisms.
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The very reasons that discourage the operation of the justice system as a mar-

ket also prevent the supply and demand of court services from achieving equi-

librium. Normally, a rise in the demand for goods or services in a private market

may have two effects: the price of such goods or services will rise, which should

help curb demand by discouraging those buyers who find the new price to be

above the value of the particular goods or services (another consequence is that

the buyer will start looking for substitute goods); and/or supply will rise, usu-

ally in the longer term, so that it achieves a new equilibrium with the higher level

of demand.

Court systems can use either strategy to accommodate a rise in demand for

their services. They can raise the ‘price’ of their services, for example, through

longer delays, since they do not usually charge a fee for them. Alternatively,

courts can expand the supply of their services by hiring more judges or other

judicial staff, by increasing ‘productivity’ in the handling of cases, for example

through case management, or by higher selectivity.42

These strategies, however, cannot operate in the same straightforward,

uncomplicated manner in which they may work in a market. The supply of judi-

cial services cannot be expanded at will, either in the form of more judges and

judicial staff or through the speedier disposition of cases. A higher level of pro-

ductivity may be achieved at the expense of the ‘quality’ (justice) of the product.

An increase in the ‘price’ of court services, in the form of longer delays, may 

discourage some litigants although not enough of them to really operate as an

equilibrating mechanism (some of those discouraged will resort, for example, to

ADR). Alternatively, the dismissal of an increasing proportion of cases that do

not fulfill certain criteria of relevance may not be effective enough in preventing

litigants from filing suit anyway.

Because of the quasi-monopolistic and subsidised position of courts, but also

because they may serve other purposes of the parties (for example, they may be

useful as a means of pressure for reaching a settlement or the abandonment of a

claim), the demand for judicial services does not seem to be able to reach a point

of equilibrium. Instead, courts seem destined to face ever rising caseloads and to

search for mechanisms that will enable them to cope with increased demand

without seriously compromising the social functions they perform.43

Economic, Social, and Legal-institutional Factors

The economic model of litigation, as described in a previous chapter, is based on

the idea that costs alone, of whatever kind, are the sole determinants of the decision

to bring suit before a court. The socio-legal model, on the other hand, identifies a

varied set of social factors that bear on that same decision. The two models are not

Selectivity 93

42 Cf Pastor Prieto (1993: 235 ff.).
43 On the problems and consequences of excess demand for judicial services, see Pastor Prieto

(1993: 231 ff.).



incompatible, insofar as social factors can be easily translated into the language 

of costs. However, because the economic model is more abstract and general, indi-

vidual social factors still have to be identified, analysed and understood first

There are various types of socio-legal studies that examine such social fac-

tors. One of these is ‘longitudinal studies’, which seek to establish a statistical

relationship between caseloads and social variables, such as population or eco-

nomic growth, over a long period of time.44 Other empirical studies attempt to

identify the specific factors that affect litigation levels in a certain place and

time. Thus, for example, a study on the prediction of future caseloads in

Germany identifies and systematises the factors that influence court caseloads.45

Those factors are divided into social factors, legal system factors, and factors

deriving from the ‘filtering level’.

Social factors include:

—Complexity of life conditions.

—Social forms of behaviour.

—Marginal economic conditions.

—Introduction of new technologies.

—Demographic and socio-structural developments.

Legal system factors include:

—Legal costs.

—Attractiveness of courts as dispute resolution institutions.

—Certainty of the law.46

—Acceptance of the law.

Factors deriving from the ‘filtering level’ include:

—Behaviour in relation to legal issues.

—Dispute advice in the pre-court field.

—Influence of legal insurance.

—Influence of extra-judicial forms of dispute resolution.

—Behaviour of attorneys.

In several studies, Erhard Blankenburg47 has attempted to identify the factors

that influence the supply and ‘demand’ of court services. His most illustrative
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study is a comparison between the ‘litigation cultures’ of the Netherlands and

the neighbouring German state of North-Rhine-Westphalia.48 Both regions dis-

play strong similarities in a number of social, economic and cultural indicators.

Thus, one would expect to find similar litigation rates. However, litigation rates

were significantly lower in the Netherlands. In his search for an explanation,

Blankenburg demonstrates the extent to which the lower number of caseloads

in the Netherlands is influenced by all sorts of non-judicial institutions and

mechanisms that filter out disputes and help avoid formal litigation. This result

is brought about by the complex interplay of several institutional levels, of

which the courts are just one factor. Therefore, his study suggests that institu-

tional factors may be more decisive in explaining litigation rates than either

social values or attitudes towards the courts.

These studies indicate, on the whole, that caseloads are not an irresistible

force of nature, but are influenced in predictable ways by economic, social and

legal-institutional factors that operate outside the courts. It is true, on the other

hand, that the supply and demand of court services cannot be regulated as eas-

ily as that of other services, due to the complexity of the factors involved and to

the fact that this supply and demand does not create a completely free consumer

‘market.’

VERTICAL SELECTIVITY: THE PROCESS

Cases and Controversies

Formal requirements provided for in procedural laws concerning access to the

courts establish a degree of social and legal relevance for such cases to be heard.

They also seem to have an important economic function to fulfill: to avoid a

costly flood of lawsuits. The scarce resources of the judiciary are much too pre-

cious to be squandered on lawsuits that are not sufficiently relevant in legal

terms or that will bring little benefit to the parties or to society. Efficiency

demands that potential plaintiffs be discouraged from resorting to the courts

without ‘real’ cause. At the same time, the courts’ doors should be sufficiently

open to them for redressing the harm and violations they have suffered or are

about to suffer.

For example, Article III, Section 2, of the United States Constitution extends

the federal judicial power to ‘cases and controversies’ (regarded as synonyms) of

specified types. Judicial doctrine has interpreted this expression to imply a set of

requirements that admissible lawsuits must satisfy, such as standing and

ripeness,49 which mean that the plaintiff must have been directly injured or have

a personal stake in the outcome. Cases must also be concrete and adverse, ie, 
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no hypothetical cases or ‘friendly’ lawsuits are allowed. Thus, the ‘cases-and-

controversies’ clause has been construed as preventing the US federal courts

from giving so-called ‘advisory opinions,’ whereas administrative agencies are

not.50

A detailed analysis of so-called ‘anticipatory adjudication’, where plaintiffs

seek an opinion of the court on the hypothetical legality or illegality of prospec-

tive behavior, rather than the resolution of an actual dispute caused by previous

events, may help to better understand the purposes, in terms of selectivity, of the

‘cases and controversies’ requirement. In attempting to uncover the economic

rationale behind the general ban on anticipatory adjudication, Richard A

Posner and William M Landes conclude that part of the answer may lie in the

risk of increased costs:

It would consume enormous resources by requiring courts to decide hypothetical, con-

tingent, inchoate, premature, abstract, not yet fully developed disputes that, left alone

by the courts for a time, might not require judicial resolution at all.51

It appears that anticipatory adjudication may also increase the amount and,

therefore, the cost of judicial error. Anticipatory adjudication carries a greater

risk of incorrect decisions because of the lack of a factual record, with questions

of injury, damages, social costs and benefits being largely of a hypothetical

nature. Thus, the court does not have the benefit of deciding on the information

generated by the act itself.52

It should also be considered that the private incentive to seek anticipatory

adjudication is greater than the social incentive. Thus, if the private cost of liti-

gation were not considerable, courts would be flooded with requests for anti-

cipatory adjudication by persons deterred from acting by the prospect of being

sanctioned. If courts are guided by efficiency concerns, they will turn down

requests for anticipatory adjudication, at least whenever the private gain is 

positive but the social gain negative. Ripeness, mootness, and related doctrines

provide courts with convenient categories for refusing anticipatory adjudication

when it is unlikely to be socially beneficial.53 In short, anticipatory adjudication

is unlikely to be worthwhile when all it does is replace private legal advice.54
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Economic reasons are of central importance here, because—it should be

recalled—judicial systems encounter severe diseconomies of scale beyond a cer-

tain size:

Increases in demand for judicial services, unlike other services, cannot readily be

accommodated by creating new ‘firms’ without undermining consistency of legal doc-

trine or by enlarging existing courts without greatly increasing decision costs.55

Efficiency concerns regarding the use of judicial resources are particularly sig-

nificant because of the position and role of courts in the legal system: courts

have the final say in legal matters, and, for this reason alone, their decisions and

opinions always have some precedential value. It is rather odd, however, that

although anticipatory adjudication is generally rejected by judicial systems,

precedents—which we shall discuss later—may play precisely this role for third

parties.

Procedural Stages and Anticipated Disposition

Despite a common perception to the contrary, few cases are actually resolved by

a final decision of the courts. Selectivity continues to operate once a case has

been admitted by the courts and is being processed by them. A certain propor-

tion of cases is filtered out at each stage of proceedings, with ever fewer cases

surviving into the next stage. Cases that are selected out are disposed of or 

terminated in an anticipated manner. Thus, the pyramid is reproduced at each

procedural stage and at each judicial instance.

To illustrate the extent to which this may happen, I shall summarise a

Colombian study on the performance of so-called ‘regional justice’ (justicia

regional).56 In Colombia, regional justice was a special branch of criminal juris-

diction established in 1984 to combat particularly violent or socially disturbing

crimes, such as kidnapping, extortion and terrorism.57 The study is interesting

for several reasons. First, it shows how selectivity operates in the criminal

courts. Besides self-interest and costs, more rigorous due process requirements

and heightened technical demands in the application of the criminal laws make

it difficult to reach the sentencing stage. Secondly, the study offers revealing data

for each stage of criminal proceedings. Third, regional justice was established

for the specific purpose of becoming especially effective, but this was seldom the

case. And finally, the study also illustrates how the problem of backlog is cre-

ated when the selectivity process does not result in final dispositions.

The first stage in criminal proceedings is the investigation carried out by the

prosecutor’s office to determine whether certain facts qualify as criminal behav-

ior and who may be the alleged violators. A total of 15,688 cases were under
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investigation during the period between July 1992 and 1993. This resulted in an

overall disposition rate of only 16.5 per cent (2,588 cases or about 46.7 per cent

of new cases). Of these 2,588 cases, 43.7 per cent (or an overall rate of 7.2 per

cent) reached the ‘pre-trial’ stage (instrucción); while 56.4 per cent were dis-

posed of by inhibitory determination or lack of jurisdiction.58

The second stage is the pre-trial stage. In the period between July 1992 and

July 1993, a total of 15,897 cases were pending before the courts. 2,123 cases

were disposed of (13.4 per cent of total cases or 25.9 per cent of new cases), but

only 512 cases resulted in a formal accusation and a trial (3.2 per cent of total

cases and 24.2 per cent of dispositions). The remainder were disposed of on

other procedural grounds, including lack of jurisdiction (31.7 per cent).59

The third stage is the trial stage. Between June 1993 and July 1994, a total of

6,041 cases were pending before the courts. Some 3,336 cases were disposed of,

or about 55.5 per cent of the total number of cases and 88.8 per cent of new

cases. Only 2,327 cases were terminated by sentence (38.5 per cent of total cases

and 70 per cent of dispositions). Some 533 cases were terminated by ‘normal’

sentence (about 22 per cent of total sentences), while the remaining 1,794 sen-

tences (78 per cent) were anticipated terminations, ie, negotiated sentences.60

In short: this example shows how selectivity by the courts and official agen-

cies themselves operates in the first instance of a criminal trial, reproducing the

overall pattern of a pyramid, and how the inability to produce final dispositions

results in increasing levels of backlog. It also provides us with an insight into the

complex interplay between selectivity and other efficiency criteria. While the

increased selectivity of cases undoubtedly operates as a necessary efficiency

device, it may have other undesirable (inefficient) consequences at the social

level. In this example, the relevant question is whether selectivity does not go so

far as to nullify the deterrent effects of the criminal process and its legitimating

role with respect to the institutional apparatus of social control.

Appeal

Appeal, that is, the possibility of challenging a judicial opinion or a judgment in

order to get a review before another, usually higher, court, appears to be a uni-

versal or at least a widely accepted feature of legal systems which have attained

some degree of development.61 Appeal implies a structured hierarchy of two or

more tiers of courts, each one hearing a smaller number of cases the higher up

they are in this hierarchy.

The scope of appeal, ie, the issues that will be examined on review, may also

vary at each level of the judicial hierarchy. We find here an important distinc-
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tion between de novo and limited appeal. De novo appeal means that a case can

be reviewed anew, in all its factual and legal aspects, while a limited appeal

restricts the issues that may be raised for the purpose of such a review. In civil-

law countries, a de novo review is usually granted at a first level of appeal,

whereas in common-law systems, appeals tend to be limited.62

Another important distinction is that between appeal as of right, normally at

a first level, and discretionary appeal. The latter gives a court (for example, a

Supreme or Constitutional Court) the power to admit or to reject an appeal. It

is also important to realise that nowadays a common form of appeal concerns

decisions made by administrative agencies and bodies, either before ordinary or

specialised courts (‘judicial review of administrative action’).

Appeal is a form of vertical selectivity within the judicial hierarchy. At each

successive level, a decreasing but variable portion of the cases initially filed are

heard. The decrease in the number of cases at each level and the variable 

portion of cases appealed (rate of appeal) are due to many factors, such as the

following:

—The functions and scope of appeal, especially the increasing rigor and selec-

tivity of the standard of review.

—The increasing difficulty of arguing a case that has already been examined,

and consequently, the diminishing likelihood of prevailing at a higher level

(the reversal rate).

—The increasing costs of continuing to pursue a case.

—The pyramidal structure of the court system, where a decreasing number of

judges at each level can only consider an increasingly limited number of cases.

What the efficient level of selectivity on appeal might be depends again on the

functions and scope of appeal. Appeal is seen as performing a multiplicity of

functions and purposes, such as political control, error correction and preven-

tion, harmonisation of the law, selection of issues for judicial lawmaking, a new

opportunity to be heard, etc.63 Assuming that a fundamental (economic) objec-

tive of judicial decisions is accuracy, the primary function of appeal would

therefore be error correction. Steven Shavell64 has developed an economic

analysis of the appeals process based on the assumption that error correction is

the main purpose of appeal.

If error correction is accepted as the central purpose of appeal,65 then the

appeals process can be explained as a low-cost, effective means of achieving this
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end in a legal system. Despite efforts that can be made to achieve accuracy in

judicial decisions, error is always possible and correcting it costly. Thus, an

alternative exists between investing more resources to improve accuracy and

prevent or correct error at trial level (for example, through better-trained judges

or by lengthening the time available for consideration of cases), and granting the

possibility of appeal.66

If investment in enhanced decision accuracy at the trial level is chosen, such

investment will only be marginally productive at a certain point. Consequently,

installing an appeal process may turn out to be cheaper. This is so because,

firstly, no matter how accurate trial courts are, it is still desirable to correct

errors that do occur at trial, which is accomplished by the appeals process.

Secondly,

investing an additional dollar in trial court accuracy to reduce errors means that the

dollar cost is incurred in every case, whereas investing a dollar in the appeals process

means that the dollar cost is incurred only with the probability that an error is made.67

In short, there is an underlying advantage to investment in accuracy in the

appeals process rather than in the trial process.68

What is the Efficient Level of Appeal?

Generally speaking, the appeals process will be efficient if the costs of providing

it are less than the costs that would otherwise be incurred by the parties and

society in its absence. In other words:

the appeals process will be desirable if and only if the social harm from certain error

exceeds the social cost of an appeal plus the expected harm from failure to reverse

error, that is, the probability of failing to reverse error multiplied by the harm from

error . . . (I)n general, the appeals process is more likely to be socially desirable the

lower the cost of the appeals process, the greater the chance of reversing error, and the

greater the social harm from error.69

There are a number of circumstances and problems that affect the efficiency and

the value of the appeals process:70
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The first concerns the process of ‘separation of disappointed litigants.’71 The

appeals process takes advantage of the information that litigants possess about

likely errors. Consequently, it is the litigants who decide if an appeal will be

brought or not. Thus, not only errors will be corrected, but also this will be done

cheaply, ‘for the legal system will be burdened with reconsidering only the sub-

set of cases in which errors were more probably made’.72 But in order for this to

be effective, it is necessary to find some means of ensuring that victims of error

find it more worthwhile to bring appeals than those who are not. In other words:

‘there will be separation if the private cost of an appeal is less than the expected

return given mistake but exceeds the expected return given correct decisions’.73

If separation does not occur naturally due to the private costs of appeal, the

state can ensure that separation occurs by selecting an appropriate fee or sub-

sidy. If fees or subsidies for separation are introduced, the social value of

appeals may be diminished but may still be positive.74

Another problem is that the information that litigants may possess about

error is imperfect, ie, they may not know beforehand what the appellate court

will define as an error, which may somewhat diminish the value of appeal. On

the other hand, when litigants are able to predict appeals court outcomes, the

appeals system may become either more or less valuable, depending on whether

the trial court’s decision was correct or incorrect.75 Moreover, errors in appeal

are possible, ie, correct decisions can be reversed.76 To counter this possibility,

multiple levels of appeal will be established, and the extension of the basic

model to them is straightforward.77

Going beyond the economic model, the question is now: how efficient is the

appeals process in the real world? An indication of the cost of the appeals

process is the frequency of appeal.78 If appeals are too frequent, it may mean one

or both of two possibilities: the lower courts in fact make too many errors, or,

litigants bring more appeals than are really warranted. In the latter case, there

may be a variety of explanations:

—The appeals process is too inexpensive (disappointed litigants are not suf-

ficiently ‘separated’).

—The appeals process is also uncertain (for example, there are many appel-

late courts, all of which maintain different positions on a legal issue) or

prone to error, meaning that litigants wish to take advantage of even the

slightest probability of winning.
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—Litigants wish to delay the final decision on a lawsuit, raising the stakes and

the cost to the other party.

—Litigants do not accept losing and bring appeals regardless of the need or

cost of doing so.

—Appeal is regarded as little more than the continuation of the first instance

and only the appellate court will give a ‘real’ decision.79

The frequency of appeals can be measured by the proportion of lower court

cases that go before a higher court.80 This proportion can be shown to greatly

vary across countries and jurisdictions. Thus, for example, the rate of appeals

filed to civil and criminal cases terminated between March 1992 and March 1993

before the US federal courts was about 16 per cent.81 In France, approximately

42 per cent of cases brought before the tribuneaux de grande instance were

appealed in 1990. In Germany, about 16 per cent of cases brought before the

Landgerichte (regional courts of first instance) were appealed in 1991. In Japan,

the likelihood of appeal was about 10 per cent from district courts in 1989. In

Mexico, about 32 per cent of final judgments rendered by the High Court of the

Federal District (itself an appellate court of second instance) were further chal-

lenged before the federal courts in 1992.

Nevertheless, the appeal rate does not in itself clearly indicate that there are

in fact ‘too many appeals’. An appeal rate of 50 per cent (one out of every two

cases, a rate approached by the French example) might arguably be considered

too high, but then again, much depends on the purposes and conceptions that

lie behind the appeals process. Therefore, a more reliable and objective indica-

tor would be the overload of appellate courts. By overload we not only mean

that the court has a growing backlog of pending cases but also that it cannot

adequately fulfill the purpose or purposes for which appeals exist (purpose or

purposes that are not necessarily those of the individual litigant).82

Obviously, isolated figures for appeal rates in different countries tell us noth-

ing about trends in the appeals process. Nevertheless, there are reasons to

believe that the rates of appeal in different countries have been increasing for

some time.83 The perception of a ‘litigation explosion’ seems to be linked to the

perception of an ‘overload’ of the appellate courts as well, as suggested by the

title of two general reports presented at the 8th World Conference on
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Procedural Law in 1987.84 The reports examine the procedural techniques that

have been adopted or have been under consideration with a view to keeping

caseloads of appellate courts under control.85 These techniques fall into two

main groups: those intended to control the number of appeals (‘restriction on

the right to or content of appeal’) and those intended to enable appellate courts

to dispose more expeditiously of their caseloads (‘efficiency devices’).86

Below is a list of these occasionally overlapping techniques and measures,

intended to control the number of appeals by limiting the right to or the content

of an appeal:87

—The sanction of costs for the losing party.

—The use of discretionary appeal, usually after the first appeal.

—The finality of first instance decisions.

—The upgrading of first instance trials.

—The exclusion from appeal of certain cases or decisions (for example, small

claims; non-final decisions).

—The restriction of the admissible grounds for appeal.

—Raising the level of importance of cases as measured in monetary terms.

—The circumscription of appeals to questions of public importance or to the

existence of special reasons.

—The restriction of appeal to issues of law.88

—The claimed error should make a difference to the judicial outcome.

—The issues on appeal should have been ordinarily raised at the trial.

—The imposition of penalties for abuse of the appeals process.

An interesting twist to the problem of growing appeal caseloads and of the over-

load of appellate courts is that this phenomenon sometimes goes hand in hand

with the diminishing value of appeal, either because the rate of reversal of lower

court decisions is also decreasing or because the rate of cases that are not dis-

missed and granted review is also declining. Thus, for example, the reversal rate

for US district courts and administrative agency decisions on appeal has fallen

considerable since 1960, from 17.7 per cent to 5.3 per cent.89 Moreover, in 1993,

only 1.47 per cent of the cases on the US Supreme Court’s docket were granted

review, but the number of applications had been steadily growing, from 870 in

1960, to 2,841 in 1982 and to 5,156 in 1993.90 In Germany, the following success

rates on appeal were reported for the ‘Landgerichte’, ‘Oberlandesgerichte’ and
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‘Bundesgerichtshof ’ in civil matters during 1989: nullification and remand 1.7

per cent, 1.8 per cent, and 12.7 per cent; modification or own decision on the

merits 20.3 per cent, 19.6 per cent, and 5.3 per cent, respectively.91

Growing appeal rates, however, suggest that appellants do not seem to be dis-

couraged by their rather dim probability of success. So why do people appeal?

Again, such figures may indicate that people are less interested in winning their

case than in pursuing other goals, such as making sure that they are being

treated fairly, or simply increasing the stakes for the opponent party. Thus, the

economic model may be useful as a starting explanation of the appeals process

as error correction and as a predictor of long-term developments, but it will

hardly help us to interpretate fragmentary figures from various countries.

The Role of Political and Institutional Constraints

In principle, the problem of the overload of the appellate courts could be also

solved by an adequate increase in the resources assigned to them. However, this

is not always possible for several reasons that derive from particular institu-

tional, economic and political constraints, thus making the optimisation of the

limited resources available the most viable alternative, ie, through higher selec-

tivity and productivity.

Consider first the difficulty of increasing certain resources. For example,

where there is only one Supreme Court, increasing the number of justices may

diminish its political clout, or, if it is divided into several chambers, increasing

their number may result in more inconsistencies between their opinions. Instead

of appointing more judges, another possibility is to hire more clerks and staff,

although there is always a limit to the number of cases that a judge can ade-

quately handle or oversee.

Two examples, the first of which refers to the Mexican federal judiciary, and

the second to the US Supreme Court, may illustrate the role that political and

institutional constraints play in this sense. They show that the alternative

between growth and higher selectivity depends on the institutional position of

the court in question and the political functions it performs.

The Mexican federal judiciary has a double jurisdiction: an ordinary juris-

diction in federal matters, and a constitutional jurisdiction in ‘amparo’ mat-

ters.92 ‘Amparo’ is a judicial procedure originally established around the middle

of the nineteenth century following the model of American judicial review. It

was originally designed as a simple, expeditious procedure before the federal

courts for the protection of the fundamental constitutional rights of citizens

when encroached upon by public authorities, but subsequently developed into a

highly complex device for the final review of all kind of decisions by public

authorities, including courts, both local and federal. This development resulted
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in what a scholar at the beginning of the twentieth century called the ‘impossi-

ble task’ of the Supreme Court.

The composition of the Mexican Supreme Court changed several times 

during the twentieth century with the aim of helping it cope with its growing

caseload and backlog.93 The Court was composed of eleven justices in 1917. In

1928, the number increased to sixteen, and the Court also started working in

three chambers. In 1934, the number of justices jumped to twenty-one. In 1951,

a fifth or auxiliary chamber, composed of five justices, was incorporated into the

Court. Additionally, new courts, modeled on the US Circuit Courts of Appeals,

were established to take over some of the Court’s business.

These changes were purely palliative. Clearly, the only way to solve the prob-

lem was for the Court’s jurisdiction to be redefined and for it to specialise in

constitutional matters (this was finally achieved to a large degree between 1987

and 1999). However, this would have given it a degree of political power that

would have been at odds with the existing authoritarian regime. That the fed-

eral judiciary was weak is further demonstrated by the fact that the number of

lower federal courts grew at a very slow pace until the mid-1980s, lagging far

behind population and other social growth processes.94

Unable to grow because of the lack of political clout to negotiate a satisfying

budget and facing increasing caseloads, the federal courts resorted to higher

selectivity in the form of a growing proportion of ‘amparo’ suits dismissed for

procedural reasons. The federal courts began to rigorously interpret the statu-

tory grounds for dismissal of suits, such as ‘lack of standing’ or ‘lack of legal

interest’, ‘non-exhaustion of ordinary remedies’, ‘irreparable consummation of

the harmful act’, ‘lack of proof of the challenged action’ etc.95

A statistical study on the workload of the Mexican federal district courts

shows that, in general terms, the percentage of cases dismissed for procedural

reasons, which reached almost 79 per cent in 1992, closely correlated to the aver-

age number of cases the courts handled, against the background of a relatively

low, constant backlog rate.96 However, despite the growth of the number of fed-

eral courts since the early 1980s, the rate of dismissal for ‘amparos’ has

remained relatively high and few such determinations are further challenged

(approximately 11 per cent). This indicates that the ‘amparo’ does not always

serve its purpose as a review procedure for error correction, but has become a
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device for delaying and creating additional costs during a judicial proceeding,

since it is very likely that a higher court will confirm the lower court’s decision

to dismiss the suit.

The other example concerns the ‘New York University Supreme Court

Project’,97 which conducted a two-year empirical study between 1982 and 1984

with the two-fold purpose of developing a theory of the US Supreme Court’s

role and of how it should select cases for plenary consideration, and of sub-

sequently applying that theory to the cases brought to the Court in a term in

which a serious workload problem was alleged. In particular, the study sought

to determine whether 1) on the basis of the theory developed, all the cases heard

by the justices that year truly demanded their attention, and 2) there were cases

the Court did not hear that it should have heard.98

The study is based on what the authors call a ‘managerial model’ of the

Supreme Court’s responsibilities. The basic ideas underlying this model are that

the Court has a finite capacity to hear cases, that it cannot act as the ultimate

‘error corrector,’99 and that the objectives it should follow in selecting cases for

plenary consideration ‘should be to establish clearly and definitively the con-

tours of national legal doctrine,’ once the issues have fully ‘percolated’ in the

lower courts; ‘to settle fundamental inter-branch and state-federal conflicts’,

and ‘to encourage the state and federal appellate courts to engage in thoughtful

decision-making’.100 In other words, the Court should not select cases because

of the presence of error or because of the importance of the substantive issues

involved, but because there is some structural basis ‘for suspending the strong

presumption of regularity that should ordinarily attach to the decisions of sub-

ordinate actors in the judicial system.’101

The study’s findings for the 1982 term indicate that, under the proposed man-

agerial model, ‘a significant portion of the time and energies of the Supreme

Court (was) being misdirected’.102 In particular:

—Only 48 per cent of cases granted review in 1982 had to be reviewed; mean-

ing that over half of the Court’s docket was discretionary.

—Nearly a quarter of the cases granted review did not have a legitimate claim

on the Court’s time and resources.

—Less than 1 per cent of the cases denied review during 1982 were cases that

should have been heard by the Court that year.
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102 Estreicher/Sexton (1986: 6).



In short, according to the managerial model, during the 1982 term the US

Supreme Court was unnecessarily overburdened.

Obviously, the persuasiveness of these findings depends on the acceptance of

the theory and of the managerial model behind them, which might not go

unchallenged if a different perspective were adopted. The NYU Project uses a

‘legal’ model of case significance, but other models—such as the policy, the mar-

ket, and the statist models—which imply other roles for the Court, might yield

different results. Those other models show that the Court selects cases that are

of significance to different constituencies, none of which dominates the Court’s

agenda.103 Consequently, a new consideration of the cases granted review

reaches the conclusion that most cases were significant according to two or

more of the other models, and that far fewer cases could clearly be categorised

as ‘agenda mistakes.’104

The first example shows that higher selectivity in a situation of political and

institutional weakness of the courts, which prevents them from obtaining

resources that are minimally sufficient, is more of a desperate strategy than a

policy for the rational management of judicial resources and of the judicial

process as a whole. It may result in an unacceptable degree of formalisation 

of the legal criteria that the courts apply to resolve cases and, ultimately, in

injustice.

Regarding the second example, and assuming that the US Supreme Court was

actually overburdened,105 the unique position and power it enjoys exclude any

changes that may diminish such a position. Other solutions must be envisaged,

such as, for example, the establishment of an Inter-Circuit Tribunal,106 or, if

this is not accepted, through a different definition of the criteria by which the

Court selects the cases it will hear, since most of its business is discretionary.107

And such criteria depend, in turn, on the conception one may have on the role

played by the Court, for example, as ‘manager of the federal judicial process.’

Paradoxically, such a definition, while theoretically opening up more maneu-

vering room for the Court to select its cases, would in fact impose greater con-

straints on it, as it is based on a single—the legal—agenda, thus preventing the

Court from flexibly responding to a variety of social agendas and concerns.

In short, it is difficult to strike a balance in the complex interplay between the

size of available resources and selectivity, relative to the functions performed by

the courts in a given political system. We may cite, as a last example of this

assertion, the case of the Federal Constitutional Court of Germany and the ‘con-

stitutional complaint’ (Verfassungsbeschwerde), a remedy available to citizens
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103 Cook (1994: 146).
104 Cook (1994: 144 f.).
105 The number of Supreme Court decisions on the merits during one term has steadily declined,

from 163 in the term that ended in 1983 to 86 in 1995! Posner (1996: 80 f., table 3.9).
106 As already mentioned, Estreicher/Sexton (1986: 2 f.) explicitly reject this proposal, which is

one of the motivations behind the development of their managerial model.
107 Abraham (1998: 187 ff.).



for challenging unconstitutional actions or laws issued by public authorities.108

The number of constitutional complaints has steadily grown since 1951 (423

complaints were filed that year) and 1996 (5,117 complaints filed).109 This has

required the introduction of a previous selection procedure. As a result, on aver-

age, only 2.57 per cent of complaints are granted review.110 However, since the

complete suppression of this remedy is a ‘political taboo,’ the Court will be only

able to operate effectively in the future if the selectivity of complaints is further

increased and if the Court is able to freely decide which constitutional goals and

policies it will pursue.111 Thus, the likelihood that individual complaints will be

granted review will further decrease, but at least the legal system as a whole may

profit from the overproduction of complaints and from the possibility of select-

ing only new legal issues with an ‘evolutionary potential’.112

VERTICAL SELECTIVITY: THE PRODUCTS

The outcome of courts’ activities undoubtedly has an impact on what we have

called vertical selectivity: decisions, precedents, and judicial law-making can

affect the volume and type of business the courts will handle, by either encour-

aging or discouraging litigation. Nowadays, litigation is a mass phenomenon, so

it is extremely important to distinguish clearly between ‘judicial activities’, that

is, the production of individual actions and decisions under certain procedural

conditions, and ‘jurisprudential activities’ of courts, ie, the production of

information about legal reasoning and its dissemination.113

While any judicial action or decision, separately considered, may fall into

either of these two categories, the distinction is necessary because they form two

sets of activities that are constituted and interpreted in different ways.114

‘Judicial activities’ can be analysed from a statistical point of view, as well as

from procedural and pragmatic perspectives.115 The ‘jurisprudential activities’

of the courts, on the other hand, depend on the institutional conditions that gov-

ern the production and the formal legal force of precedents, but also on the

activities of the legal community, which affect their dissemination and exert an

influence in defining their formal or informal authority.

In this section, we shall simply consider some aspects of these court activities

to the extent that they may affect vertical selectivity. It should be noted that
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there seems to be a shortage of empirical studies that examine this particular

perspective in detail. For example, there are studies that deal with the selection

processes for the dissemination and publication of judicial decisions, rather than

their effect on the demand for judicial services. Nevertheless, we shall at least

mention the issues involved.

Decisions

Judicial decisions (in general, not only final judgments) are relevant from the

point of view of selectivity in connection with at least two aspects: accuracy, and

enforcement and implementation. Accuracy is relevant because, as we assumed

earlier, inaccurate or incorrect decisions generate unnecessary social costs and

may even have an impact on future levels of litigation. Implementation is rele-

vant because judicial decisions that are not enforced or complied with also gen-

erate unnecessary costs. It may well be that they discourage litigation in the short

term, thus relieving the courts of some of their workload, but in the longer term

they contribute to the social inefficiency of the judicial institution as a whole.

Accuracy

We have already established that legally accurate, or correct, decisions are also

economically efficient, at least in the long term, for the parties, the judicial sys-

tem, and society in general.116 Accurate decisions may be more or less likely to

be challenged and re-litigated, but regardless of this possibility, it remains to be

determined when a decision can be regarded as accurate. One possibility is to

look at the rate of appeals and the way appeals are handled. Specifically, the per-

centage of decisions that are reversed in the various instances can be used as an

indicator of the level of (legal) accuracy or inaccuracy of the judicial system.

A groundbreaking study on the efficiency of the Italian judicial system, carried

out in the late 1960s, sought to determine the general probability that judges and

courts would make accurate decisions, so as to calculate the same probability for

particular courts.117 This was done in two ways. The first approach involved the

analysis of a sample of judgments rendered in civil matters by the Corte di

Cassazione in 1962.118 The analysis tried to determine, first, the degree of con-

cordance or discordance between the decisions of the three levels of courts (Corte

di Cassazione, court of appeals, district court) respecting the same matters.119

For example, it was found that complete agreement between the three levels of
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courts occurred in 41.9 per cent of cases.120 Next, the probability of concordant

decisions was calculated, considering that decisions could be rendered either by

unanimity or by majority. Finally, the probability of rendering accurate decisions

was calculated for each court and for each judge. Thus, the corresponding prob-

ability was 60 per cent for district courts, 82 per cent for courts of appeals, and

83 per cent for the Corte di Cassazione, while the equivalent rates for individual

judges were 56 per cent, 68 per cent and 67 per cent respectively.121

The second approach consisted of analysing judgments rendered by two colle-

giate courts (grandi tribunali) in 1965–6.122 Here, the unanimity or majority vote

for each decision was recorded. It was observed that an extremely high propor-

tion of civil judgments and criminal sentences were rendered by unanimity, mean-

ing that the probability of obtaining an accurate decision was also very high,

almost 100 per cent.123 Why the significant differences between both approaches?

Although the two approaches were not comparable, it could be assumed that the

first probability estimate was more realistic than the second. 98 per cent or 99 per

cent probability can be more readily explained by the fact that most decisions are

not reached through full analysis and discussion by the members of a panel, but

are the result of the adherence to a judge’s draft opinion by their colleagues.124

The probable level of accuracy may not be the actual level of accuracy corres-

ponding to society’s and litigants’ expectations. Appeal is also a matter of per-

ception, information, and predictability. Litigants will decide to challenge a

judgment (or otherwise) partly on the basis of the perception or information

they have on what the higher courts will do. This perception may be incorrect,

so the higher court will confirm the correct (or incorrect) decision.125

But there is more to this than just misperception by the individual litigant.

This misperception could have been instigated by the courts themselves, for

example, through an inconsistency between their decisions, or because they

have indicated a change in policy or interpretation. In any case, an incorrect

decision by the highest court can only be corrected, at a later moment, by leg-

islative intervention or by the court itself, provided litigants keep insisting.

The last point is linked to another possible indicator of judicial inaccuracy:

public and professional opinion. Notwithstanding the fact that a final judgment

cannot be changed, public and professional opinion may view one or more 

judicial decisions as incorrect and exert some pressure towards a change in that

particular interpretation of the law. In this respect, no judgment will ever defin-

itively settle a legal issue. The lawyers’ community, which cites, uses and criti-

cises those decisions may further shape judicial policy.
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Finally, a further indicator of judicial inaccuracy may be found in ADR, in so

far as alternative mechanisms may yield a different solution in disputes that

might otherwise have gone to court and where citizens show a preference for the

non-judicial alternative.

Enforcement and Implementation

Court efficiency depends largely on the enforcement and implementation of judg-

ments, not only on their accuracy. Non-existing or deficient enforcement of judg-

ments may mean, for the winning party, a loss of money, time, and legal rights.

When this kind of deficiency accumulates, it becomes dysfunctional for society as

a whole. The judicial system itself may start to become irrelevant, and would-be

litigants face the choice of either ‘lumping it’ or turning to other alternatives,

which are not always available. Litigation may effectively be discouraged, thus

reducing costs for the judicial system, but generating other socially diffuse costs.

Socio-legal studies on litigation have seldom focused on this problem.126

They either give the impression that the judicial process ends when the final

judgment of the trial or first instance court is issued (apparently, the appellate

process is not as sociologically interesting), or they analyse the social con-

sequences of judicial intervention in disputes. Except perhaps for a few exem-

plary studies, which will be mentioned later, they fail to discuss the impact of

the enforcement and implementation of judgments on the efficient operation of

the judicial system or, for that matter, the costs that may be imposed on the par-

ties or on society by the lack thereof.

The main problem arising in this area is often that enforcement and imple-

mentation of judgments is highly dependent on the cooperation of non-judicial

agencies (for example, those subordinated to the executive) because, technically

speaking, the courts lack enforcing authority and means of their own. Such

agencies normally pursue their own interests and agendas, meaning that the

enforcement and implementation of judgments will be carried out under their

terms, if at all, unless the courts enjoy considerable institutional weight and

social legitimacy of their own.127 In some proceedings, though, it is the parties

who are primarily responsible for moving the enforcement process forward.
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The term ‘implementation’ might sometimes be more appropriate than

‘enforcement’ or ‘execution’. It suggests a rather complex process, not unlike

the process for public policy making and implementation, whereby one or sev-

eral court decisions undergo different stages of interpretation, negotiation and

partial realisation, rather than strict application.128 Even the use of a higher

court’s precedents by the lower courts can be viewed as a problem of imple-

mentation.129 So, in most cases the judgment itself will not be final, in the sense

that it is likely to serve as the basis for further activities.130

In particular, there are significant differences in the implementation process

of court judgments, depending on the area of the law involved. The implemen-

tation of a criminal sentence, entrusted to agencies that are formally part of the

justice system, is not the same as that of a civil monetary judgment, where much

depends on the activity of interested parties and the relationship existing

between them. The implementation of an administrative court’s judgment will

certainly differ from a labour judgment, and so on.131

Here, some empirical findings related to this problem area shall be described.

We shall select two examples from a series of studies conducted in Germany on

the implementation of different types of judgments (recovery of money debts,

divorce, labour, criminal sentences, administrative and constitutional judg-

ments).132

One very common, even massive, type of judicial procedure concerns the

enforcement of private money debts. This kind of proceeding makes up a large

proportion of the civil courts’ business in many countries,133 but it hardly 

represents a legal problem, since, in most cases, the plaintiff has an enforceable

document and the defendant does not contest the suit. The execution of the

judgment, however, often entails a major practical obstacle, as shown by a

German study on the collection of money debts, which is entrusted to a court

official, the ‘Gerichtsvollzieher’ (‘court executor’).134

The author of this study accompanied court executors on their rounds in their

judicial district for several months. In addition to this, the court executors’ files

were assessed in connection with the behavior observed. Also, debtors were

asked about the reasons why execution proceedings were initiated or why the
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debt was not paid. The study offers some interesting insights, which can be

briefly summarised as follows:135

—There is a sort of debtor’s (negative) career, comprising five stages, as

defined and known to the executor. Court executors know the stage a

debtor is in and arrange their work according to this knowledge.

—Workers, employees, unemployed persons and women in domestic activ-

ities, are over-represented in relationship to the execution rate in a district.

—70 per cent of executions concern enforceable titles; 13 per cent are based

on judgments.

—Creditors belong mainly to the following categories: 18.4 per cent are large

mail order stores; 71.4 per cent are small and middle-size businesses; 5.1 per

cent are public utilities, and 5.1 per cent are private creditors.

—In 15 per cent of the cases the following reasons are given for non-payment:

non-collected income or lack of money, 20.7 per cent; contractual viola-

tions attributable to the other party, 31.7 per cent; forgetfulness, 11 per

cent; own fault, 11 per cent; fault of third persons or of family members,

13.4 per cent.

—The court executor’s efforts to collect money debts (501 cases) yielded the

following results: in 8 per cent of cases, the debtor promised to pay; in 55.5

per cent of cases, such efforts were unsuccessful;136 in 19.4 per cent of cases,

payment was effected, and in 11.4 per cent of cases, some property was suc-

cessfully attached.

In short, there was only about a 40 per cent chance of recovering any amount of

money at all. Where this probability is known beforehand to potential plaintiffs,

it has to be taken into account in the calculation of litigation costs and expected

judgment value. It should be noted that, in many cases, debt was incurred by

persons who would never be able to repay the debt. In such cases, the affected

businesses were either incapable of assessing this situation beforehand or else

they factored a certain rate of default into the normal cost of doing business (this

seems to be more the case for the larger businesses).137

In times of financial crisis, when payment default becomes a mass phenome-

non that affects particular economic sectors, such disputes rapidly acquire social

and political overtones that exceed the possibility of dealing with them effec-

tively through the court system. Therefore, it is not surprising that, sooner or
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later, a tendency will emerge for such disputes to be resolved out of court, while

institutional arrangements will be developed to deal with default as a matter of

routine. An alternative here is, of course, the emergence of private debt collec-

tion. It has been reported, for example, that the annual amount of debts col-

lected by commercial debt collection agencies in Germany in the late 1990s was

three times the amount collected by court executors. Collection methods used

by these agencies may include not only enforcement measures proper, such as

attachment, but different ‘persuasion tactics,’ such as warning letters, telephone

calls and personal visits, in order to put a certain degree of pressure on the

debtor.138

The second German study refers to judgments pronounced by administrative

courts on the validity of urban zoning plans approved by municipal govern-

ments and challenged by citizens.139 One part of the study concerns the reaction

of these local governments to the judgments rendered by the administrative

courts, either where such courts had declared the invalidity of a local zoning

plan or where a regional or a higher administrative court had issued an opinion

with possible general consequences for them, but without immediate binding

force.140 In the first case, the rate of compliance was fairly high, with the occa-

sional occurrence of evasion or delay tactics, whereas in the second, tactics

involving evasion, non-compliance or ignorance were more frequently

observed. Zoning plans that would be otherwise invalid were still being offi-

cially treated as valid.

Part of the explanation for the difference in reactions may lie in the varying

constellations of actors and interests that participated in the implementation

process. In the first case, citizens, local public opinion, attorneys and architects

can be said to have had a high influence potential. In the second case, this poten-

tial diminished considerably, although the possible influence of certain actors,

such as the representatives of professional or technical opinion, may have been

greater. In both situations, however, the internal influence of local authorities

remained high.141

Policy Making

There seems to be no doubt that courts are capable of pursuing certain ident-

ifiable policies when applying and interpreting the law. The larger role that

courts play in contemporary society, which we discussed in a previous chapter,

as well as the instrumental use of the law, explain and justify this possibility.

However, pursuing certain policies when deciding individual cases may be

somewhat different from general policy-making. In a recent, remarkable study

on the intervention of the US federal courts in prison reform after 1965,
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Malcolm M Feeley and Edward L Rubin make this particular point convinc-

ingly.142 They maintain that courts are capable of making policy as a distinct

mode of judicial action that cannot be explained in terms of interpretation of

existing laws. When making policy, the courts use the law as a broad basis of

authority and, in this respect, judicial policy-making is not essentially different

from policy-making by other branches of government. US prison reform cases

are an excellent example of how the courts may define a larger social problem

to be solved and choose and implement an appropriate solution.143

After a prolonged period characterised by a ‘hands-off’ approach to the han-

dling of prisoners’ complaints, the US federal courts began, quite abruptly after

1965, to play an increasingly active role in the running of state prisons. In the

five-year period after 1965, federal courts declared prisons in Arkansas,

Mississippi, Oklahoma, Florida, Louisiana and Alabama unconstitutional,

either in whole or in part. Five years later, 28 more jurisdictions (and at present,

48 out of 53) had had at least one facility declared unconstitutional.144

Alternatively resisted or welcomed by prison officials, intervention by the 

federal courts lasted many years, and, in at least ten states, their decisions and

orders were directed at virtually every aspect of every institution in the state,

ranging from due-process opportunities that had to be granted to inmates to the

wattage of light bulbs in the cells or the caloric contents of meals.145

Prison reform cases are interesting on several counts. Feeley and Rubin use

them as an opportunity to explore in depth the operation of courts in modern

society. Here, we shall briefly discuss the effectiveness and the social efficiency

of judicial policy-making in the prison reform cases, as well as its connection

with selectivity.

How successful were the courts in reforming state prisons? Feeley and Rubin

state that any assessment of success will be relative, but that the impact of judi-

cial policy making in this area can be readily summarised.146 In their view, the

courts accomplished at least the following:147

—The extension of well-recognised constitutional rights to prisoners.

—The abolition of the South’s plantation model of incarceration.

—The acceleration and consolidation of larger reform trends in correctional

institutions.

These trends were visible in the professionalisation and bureaucratisation of

prison administration, the emergence of a new generation of correctional
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administrators, and the development and implementation of national stand-

ards. In particular, the bureaucratisation of prisons led, according to Feeley 

and Rubin, to a more efficient and accountable running of the prison system. 

On the other hand, courts were unable to prescribe new alternatives to prison,

because their reform approach involved incremental changes to existing 

institutions.148

Was the reform process accomplished by the courts institutionally and

socially efficient? According to a traditional model of adjudication, it could be

argued that the courts were not the most suitable institutions for carrying out

this process. However, the courts behaved more or less as any other policy-

making body would have, regardless of their judicial nature, and were quite

effective in this. It should also be noted that the courts became involved with

prison reform partly because the legislature and the executive, both state and

federal, had shown little interest in the subject. The courts were clearly respond-

ing to their own particular notions of social morality that made their efforts

appear both necessary and legitimate. This also facilitated the rapid acceptance

of their decisions at the appellate level, including the Supreme Court. Thus, we

could safely say that the courts’ intervention was socially efficient because it was

necessary, effective, and legitimate.

Court behaviour in the prison reform cases is also interesting from the point

of view of selectivity. Initially, the federal courts routinely dismissed prisoners’

complaints on the basis of technical arguments, but also as a reflection of their

own perceived role.149 Despite these routine dismissals, prisoners were not dis-

couraged and complaints kept pouring in, since the two main factors that deter

people from litigating (time and money) meant little to them.150 Gradually, the

judges felt the need to provide a different response to these complaints, which

also implied the need to view their role in a different light and to overcome tra-

ditional notions of federalism and separation of powers.151 This new response

naturally prompted further litigation. Once their task was seen as essentially

accomplished (although other factors have also played an important role), the

reform movement began to decline.152

At least two things can be learned from this example. First, selectivity is

clearly a function of the ‘technical’ interpretation of legal rules by the courts as

much as of their perceived institutional role. Courts may then modify both in

response to changing social views. And second, the admission or dismissal of
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complaints may not necessarily have an impact on the volume of cases courts

handle when certain marginal conditions obtain; for example, when access to

the courts carries little or no costs (as was the case with prison inmates), or

where it is expected that they may provide the most effective, and perhaps the

only, response, especially if demands addressed to them are being formulated in

the language of ‘constitutional rights’.

Precedents

The effects of individual judicial decisions are, in theory, restricted to the par-

ties to the controversy. In reality, however, they tend to spill over the case at

hand. They serve as a kind of signal about how the courts may handle similar

cases in the future. This is true in so far as the courts follow the fundamental

principle of justice (the legal system’s ‘contingency formula’, in Niklas

Luhmann’s terms), to ‘treat like cases alike’, which is also the source of another

very basic value—that of certainty—that the law is supposed to guarantee.

Therefore, judicial decisions always have some precedential value. It is worth

noting that even though ‘anticipatory adjudication’ is not, as a rule, accepted by

the courts, this is precisely the effect that their decisions may have on non-

parties. Non-parties may profit at no cost from decisions that plaintiffs and

defendants have provoked and for which they have incurred expenses.

Adjudication is a ‘public good’ in this sense.

Judicial decisions also have an impact on selectivity. They may encourage or

discourage litigation. Such an impact is related both to the formal legal author-

ity and to the informal force of precedents, their dissemination, and to the

degree of consistency between them.

Force and Dissemination

We have ascertained that judicial decisions naturally spill over the specific case

at hand. Although this does not necessarily mean that a particular legal force

must be attached to these decisions, legal systems have sometimes developed

doctrines and principles that confer formal legal authority on judicial decisions

beyond the specific case at hand.

A well known example is, of course, the doctrine of stare decisis developed

and followed by the courts in common-law countries. Stare decisis means that

the courts are bound by their own past decisions or by decisions of the higher

courts in their jurisdiction when deciding similar cases, in other words, when

the facts cannot be distinguished.153 It is interesting to note that this doctrine

could not have developed without an effective system for reporting and pub-

lishing cases, a situation that did not really exist before the nineteenth century
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and could not have developed without some notion of substantive law.154

Today, stare decisis seems to be in a process of decline, apparently as a result of

mass litigation and computerised information systems. As one commentator

puts it:

The judiciary has declined in influence while increasing in size; stare decisis is

described as self-destructing, since if all the decisions are correct the bad ones must be

drowned with the good in the process of attempting harmonious statements of law.155

To put it another way: the law is to be found, if at all, in large groups of deci-

sions, rather than in the individual case.156

On the other hand, there are legal systems, belonging mostly to the civil-law

tradition, where judicial decisions, at least in theory, affect only one particular

case and lack any formal legal authority beyond this. Even judgments by the

highest ordinary courts only have binding force respecting the individual case.

They may invalidate a decision of a lower court, giving directions to a court of

the same jurisdiction and hierarchy, where the case is sent for further consider-

ation, as to how to apply the law correctly (which it can follow or not), as hap-

pens, for example, with the Cour de Cassation in France.157 However, the

nature of this court’s judgments as a rational reasoning on how the law is to be

correctly applied, and the fact that they are published, commented on and cited

by lawyers through a network of communicating channels, confers on them a

legal authority of their own that extends well beyond the individual cases that

gave rise to them.158

The legal authority of court judgments, especially of appellate courts,159

appears to rely heavily on existing channels for their publication and dissemi-

nation, and such publication is biased, in the sense that cases and judgments are

selected according to certain criteria of relevance. The transformation of a

Supreme Court’s decisions into jurisprudential references is not automatic. Far

from being a rational and neutral selection process, legal professionals (editors,

judges, professors) participate in the dissemination process by selecting, repro-

ducing, reducing and commenting on decisions on the basis of criteria that are

never made explicit.160 Publication, in particular, seems to play a central role in
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this process. In the United States, for example, not all opinions of federal courts

of appeals are published any longer, but merely those that meet various criteria

intended to identify an opinion likely to have precedential value.161 Unpublished

opinions are still available, but they cannot be cited by counsel as precedents in

the circuit that issued them, nor will courts cite them as precedents in their own

opinions.162

Obviously, non-published opinion is a useful adaptation to caseload growth,

since it is not as carefully prepared as published opinion. However, there is

plenty of room for discussion about the usefulness of having a class of appellate

opinions that cannot be used as precedents, considering that the criteria for 

publication are vague and that significant precedents may be accidentally 

suppressed.163 More seriously, a court’s unpublished opinions are not a random

sample of all its opinions, so the court’s published opinions alone ‘give a mis-

leading impression of the judges’ views’: for example, reversals are more likely

to be published than affirmations, which constitute the vast majority of deci-

sions appealed.164 So, for example, according to a study on discrimination com-

plaints filed in US federal courts, 80 per cent to 90 per cent of cases fail to

produce a published opinion. A direct comparison of published and unpub-

lished cases shows that the two sets differ in significant and predictable ways

(for example, cases with published opinion tend to be more complex), and that

an understanding of the operation of employment discrimination law will

change, sometimes dramatically, if all cases are considered rather than just those

with a published opinion.165

Furthermore, institutional litigants may benefit from unpublished opinions,

to which they have easier access, and also influence the decision to publish those

opinions that are favourable to their litigation interests.166 From this example,

it is easy to see that the decision whether or not to publish an opinion may affect

the litigants’ behaviour in ways that are not necessarily desirable or efficient. On

the other hand, there seems to be no alternative to limited publication.167

In civil-law countries, the discussion on the law-making powers of judges has

made it clear that the judicial application of the law is far more complex and

richer than the mechanical operation it was supposed to be, according to the

ideology espoused by the French Revolution. Such law-making powers have

often been recognised to be of a quasi-legislative nature, in the sense that

statutes and codes depend on judicial and especially scholarly interpretation for

their application.168 Sometimes such interpretations serve as the basis for
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changes in those very statutes and codes.169 In any case, the law-making powers

of the judge are not equivalent to those of the legislator.170

There are courts, however, that have been directly, explicitly and formally

vested with legislative powers, albeit of a special nature. Such is the case of con-

stitutional courts, which have been established in increasing numbers in

European, Latin American and other countries since the end of World War II.171

Such courts act as a sort of ‘negative’ legislator when they invalidate, with so-

called general or erga omnes effects, a law, statute or regulation they have

deemed to be unconstitutional. In other cases, they will not invalidate the

unconstitutional legal rule, but instruct the legislator to change it according to

specific guidelines and limitations.

We shall not concern ourselves here with the theoretical underpinnings of

these special judicial institutions or with the source of their power to invalidate

general rules. It is clear, however, that such power can be supported on the

grounds of both justice and efficiency: justice (here: ‘equality before the law’), in

so far as it does not seem to be fair that only those that seek the court’s 

protection will enjoy it, especially in view of the fact that the case concerns a

general rule that will be declared unconstitutional; efficiency, to the extent that

one ruling makes hundreds, if not thousands, of suits seeking the same protec-

tion unnecessary.172

There are other means for extending the effects of a judgment to a greater

number of persons than those who actually appear in court. Class actions in the

United States, for example, permit the representation in a judicial proceeding of

a group of plaintiffs or of defendants who will not necessarily appear in court,

but who will be affected by its judgment, provided that the court certifies that

certain requirements have been met. As Mauro Cappelletti has put it, this and

other similar procedural devices seek to ‘provide a flexible, efficient protection

of group and collective interests against the abuses of mass economy and a big

government . . .’.173

Here, again, such devices seem to be justified in terms of both justice and effi-

ciency: a group of persons who would not otherwise have filed a claim, obtain

access to judicial redress and at the same time avoid the comparatively high

costs of either organising for a collective appearance before the courts or of
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bringing to them a multitude of individual suits. However, it is doubtful that

this form of representation also saves the judicial system expense. In fact, the

reverse may be true: class actions may foster the propensity to litigate (we have

assumed, for example, that isolated plaintiffs would not otherwise have filed

suit), and the dispersion of the parties, particularly of potential defendants,

translates into considerable enforcement and other costs.174

In conclusion, it may be more efficient to find ways to attribute broader legal

effects to court judgments or to enhance the mechanisms of publication and dis-

semination of judicial decisions than to promote class actions and other similar

procedural devices. Nonetheless, there are obvious limits to the effects that

court judgments may have, if the distinction between legislation and adjudica-

tion is not to be blurred altogether and if the decision to litigate, driven mainly

by self-interest, should still make a difference vis-à-vis the decision not to 

litigate.

Consistency

In general terms, judicial decisions should be consistent with each other.

Contradictory judgments by the same or different courts concerning the same or

a similar legal issue may create a state of uncertainty that will result in increased

social (transaction) costs. Although such divergences are inevitable to a certain

point, given the multiplicity of judicial bodies and the objective possibility of

having different interpretations of the law, judicial systems have developed a

variety of means for avoiding them.175

Before considering some of these solutions, note first, however, that changes

in judicial interpretations and doctrines over time do not necessarily constitute

an inconsistency in the sense mentioned above. It is an unavoidable fact that

courts will give different answers at different times, as they seek to remain open

and responsive to changing social needs.176 On the other hand, courts should

not change their interpretations in a way that is surprising, erratic or unwar-

ranted.177 On the contrary, new solutions will often be slowly introduced by the

courts and explored as to their various consequences, before they form an ident-

ifiable, accepted jurisprudential trend.

Hierarchy and the binding force of precedents, where they exist, are the prin-

cipal means by which the consistency between judicial decisions has tradition-

ally been controlled. Another possibility is to centralise the decision over
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contradictions in a higher court or in a special body or committee set up for that

purpose, as is the rehearing of a case by a larger number of judges.178

In Mexico, for example, the Supreme Court resolves the contradictions

between the decisions of its chambers, between its own decisions and those of

other lower federal courts, and between the decisions of these lower courts.179

In Germany, the highest court in each of the five branches of ordinary jurisdic-

tion (civil and criminal, labour, social security, fiscal, and administrative) is 

normally composed of several chambers (‘Senate’). For example, when the civil

and criminal chambers of the Bundesgerichtshof (BGH) render inconsistent

judgments, the contradiction is resolved by the corresponding ‘great chamber’.

If an inconsistency has arisen between a civil and a criminal chamber, including

a great chamber, the contradiction is then resolved by the ‘united great 

chambers’.180

This latter solution depends as much on the effectiveness of the mechanism

for identifying inconsistencies and for bringing them to the attention of the com-

petent court or judicial body, as it does on the time it will take for the contra-

diction to be resolved. Usually, the power to bring an inconsistency to the

attention of the courts is conferred on the courts themselves, the parties or 

certain officials, such as the Attorney General. In view of the massive increase of

possible contradictions between judicial decisions, it could be argued, for exam-

ple, that a technological solution for their identification, such as a computerised

system, might be more effective.

But what is the use of resolving inconsistencies that have not posed any 

challenge or affected any legal interest as yet? It may then be preferable to leave

the resolution of judicial inconsistencies to the selective filter of self- or public

interest. Thus, only litigants who have stakes in future litigation will have a

clear incentive to challenge inconsistencies between judgments, while in the long

run, the resolution of such contradictions will tend to favor their interests.

HORIZONTAL SELECTIVITY

We have already briefly stated what is understood by ‘horizontal’ selectivity.

Horizontal selectivity mainly concerns the existence of alternatives to adjudica-

tion, such as ADR and other non-judicial mechanisms. From a dynamic point of

view, it also comprises the transference of certain types of cases to different courts

or agencies (for example, from ordinary first instance courts to small claims
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courts), as well as the partial or complete dejudicialisation of certain conflicts.

Such conflicts are dejudicialised insofar as they are not brought to court any

longer, either because of the existence of alternative modes of handling them or

because, legally speaking, they are not the object of judicial proceedings any more

(the decriminalisation of certain behaviours would be a good example).

In this section we shall first examine the reasonable economic intuition that

ADR is cheaper than ordinary adjudication. Then, certain relevant empirical

socio-legal studies will be summarised. These studies show the existence of the

‘filtering effect’ of ADR and other structural or institutional arrangements that

keep a higher or lower proportion of potential suits out of the courts. Several

studies essentially confirm the economic model in its basic assumptions.

The second subsection offers some examples of empirical research that

attempts the difficult but necessary task of comparing the cost, speed and other

characteristics of judicial proceedings with those of alternative mechanisms. In

the same order of things, other studies show the consequences that the trans-

ference and dejudicialisation of certain types of disputes have on litigation rates.

Alternative Dispute Resolution (ADR) and the Infrastructure for Avoiding

Litigation

An Economic Analysis of ADR

Basic economic intuition tells us that settlement (and, to a large extent, other

non-judicial, ‘informal’ dispute settlement mechanisms, such as conciliation

and mediation) are cheaper than formal adjudication in the courts,181 thereby

establishing a reciprocal economic relationship between the costs of both types

of dispute resolution. Settlement and the other dispute resolution alternatives

(ADR) help set the ‘price’ of adjudication by acting as a substitute that helps reg-

ulate the demand for court services (the reverse may be also true). This recipro-

cal link mandates that an assessment of the efficiency of either the courts or of

ADR be carried out as a comparison between both types of institutions.182

Steven Shavell provides a general economic analysis of ADR.183 Its starting

point is a basic distinction between ex ante and ex post ADR. Ex ante ADR con-

cerns arrangements to use ADR made before a dispute arises; ex post ADR

refers to the use of ADR once the dispute has arisen.184 The distinction is

important because the costs and benefits of both kinds of ADR may be different.
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Ex ante ADR may be mutually beneficial to the parties to a dispute

because:185

—ADR may lower the cost or risk of resolving disputes, although the possi-

bility of a lower cost admits an important qualification: the parties do not

at present pay the full cost of the public service of adjudication, but they do

pay the full cost of ADR. ADR may thus appear more expensive in com-

parison to the courts than it really is, so its use may be less frequent than it

should be.186

—ADR may create greater incentives through more accurate results or other

characteristics.

—ADR may result in greater incentives either to engage in disputes or to

refrain from them.

Such benefits cannot generally be obtained by means of ex post agreements to

use ADR, especially because it is too late to incorporate its positive incentives

into the parties’ behaviour.187 Nevertheless, ex post ADR would produce

mutual gains through the promotion of settlement and the reduction of dispute

resolution costs. Two regimes are possible in this respect: in the first one, the use

of ADR, both binding and non-binding, is voluntary; in the second, the use of

non-binding ADR is required before there can be a trial.

The main conclusions regarding ex post ADR are as follows:188

—The tendency to bring suit is not affected by ADR where its use is volun-

tary: the defendant can always refuse to use it, so the plaintiff must be will-

ing to go to trial to have a credible threat.

—The tendency to sue may be both higher or lower in the case of non-binding

ADR: higher, because a party who is unwilling to go to trial would be will-

ing to engage in non-binding ADR, which is cheaper, and thus, to bring

suit;189 lower, because in order to go to trial, a party must incur ADR costs

plus trial costs rather than just the latter.190
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—Given that suit has been brought, the availability of ADR tends to reduce

the frequency of both trial and immediate settlement;191 ADR is both a sub-

stitute for trial and cheaper than trial, so parties may elect it rather than go

to trial, but they may choose ADR rather than settle, since ADR constitutes

an inexpensive form of legal combat.192

Shavell is critical of voluntary ADR. In principle, it is not clear to him that it

enhances individuals’ welfare. He does not find any apparent basis for the state’s

requiring non-binding ADR before trial, since mandatory ADR can have the

perverse effect of increasing the cost of litigation, by adding another layer to it

without promoting settlement.193

The Filtering Effect

We have already cited a study by Erhard Blankenburg which attributes the sig-

nificant differences in litigation rates between two otherwise similar regions (the

Netherlands and the Western German state of North-Rhine-Westphalia) to the

existence of institutions and mechanisms that filter disputes out and keep them

from reaching the court system.194 There are many other studies that demon-

strate the working of this mechanism in a more specific area of the law. Such is

the case of a study on the judicial and extra-judicial resolution of disputes deriv-

ing from traffic accidents in Germany and the Netherlands, an area where sig-

nificant similarities between the two countries also exist.195

On the basis of interviews with experts and a file analysis, the study con-

cluded196 that, in the Netherlands, not only did a smaller percentage of all

reported traffic-related injuries ever reach the courts in comparison to Germany

(0.1–0.2 per cent as opposed to 1–2 per cent), but also that there are fewer 

disputes in the settlement of traffic accidents. The most important explaining

factors lie in the differences between both countries regarding the practice of

legal advice and negotiations by insurance companies.

In Germany, attorneys enjoy a monopoly on legal advice established by law,

whereas in the Netherlands the most varied professions and institutions are

allowed to provide this type of advice. Consequently, the intervention of attor-

neys in the settlement of traffic injuries is the rule in Germany and the exception

in the Netherlands. Specifically, the file analysis showed that the likelihood of an

accident resulting in a court case was a function of the degree of attorney inter-

vention. Judicial proceedings resulted mostly from disputes concerning liability,
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which attorneys could not or would not settle. This means that attorneys do not

act as conflict preventers, at least if not only the amount of damages is at stake.

The way traffic accidents are handled is also different in these two countries.

In Germany, settlement occurs predominantly between participants in the

accident and the insurance companies, with assistance from their respective

lawyers. In the Netherlands, instead of having claims being formulated by attor-

neys, injuries resulting from traffic accidents are usually settled by employees of

insurance companies, who sometimes also give legal advice to the parties. This

fosters more professional procedures and less conflictive outcomes.197 In

Germany, settlement becomes ‘legalised’ at a very early stage, not only because

of the intervention of legal insurance, but also because the parties themselves

start worrying about the legal consequences immediately after the accident.

Moreover, the accident report is almost never signed by both drivers. In the

Netherlands, on the contrary, agreements, including acknowledgement of

responsibility, are frequently signed. German drivers also call the police more

frequently than Dutch drivers do.198 In conclusion: the emergence of disputes is

not only favored by the early legalisation of traffic accidents but also by the

involvement of attorneys, who direct the conflict into legal channels that may

more easily result in court proceedings.

Another empirical German study analyses the intersections between various

extra-judicial legal advice services and formal adjudication by the courts.199 The

central point of concern is the long-term reduction of growing caseloads in the

German courts as well as the preservation and enhancement of the quality of 

the administration of justice in view of those growing caseloads.

Specifically, the study examined the situation in four urban judicial districts:

two in Western Germany (Lübeck and Nuremberg) and two in the territory of

the former German Democratic Republic (Rostock and Leipzig). The legal areas

taken into account were mainly housing, consumer and debt problems, as well

as business disputes. Various legal services, including conciliation and arbitra-

tion, were provided by public and private agencies. They were classified accord-

ing to the intensity and depth of the legal advice offered.200
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The findings on the use of the services, measured as the number of cases per

1,000 inhabitants, show that the greatest potential corresponds to attorneys and

notary publics. Institutions and agencies in the ‘pre-court’ field (‘Vorfeld’)201

handled a smaller but not insignificant number of cases. Quantitatively speak-

ing, conciliation and arbitration services played an insignificant role. The 

relationship between attorneys and courts confirms the high participation of

attorneys in out-of-court settlements. In the former East Germany, the number

of cases was generally lower. The intensive use of legal services provided in the

pre-court field there may indicate the existence of a high demand for simple,

inexpensive services, but it could also be a manifestation of a different legal 

culture.

Referrals between services were significant and routine in both the pre-court

field and between attorneys. Quantitatively speaking, the number of referrals

was low in all cities, although somewhat higher in the pre-court field than

between attorneys. The pre-court field and the attorneys’ field constitute rela-

tively closed fields, between which few referrals take place. This also means that

both fields offer predominantly independent legal services and settlement possi-

bilities. Almost no cases went directly from the pre-court field to the courts. The

filtering potential of the pre-court field is therefore as high as 90 per cent.

Consequently, this field has little importance in the generation of business for

attorneys.

The study identifies two intersections which are relevant from the point of

view of legal policy:

—The first intersection is located between the primarily technical and the pri-

marily legal handling of problems. It is mainly situated outside the organs

of the administration of justice, ie, it concerns the choice of legal means,

which makes it necessary to reduce the whole problem to its legal aspects,

which in turn influences the possible dispute solution.

—The second intersection is located between resolution inside and outside

the court. It involves the choice of the judicial solution, and consequently,

it falls mainly within the sphere of influence of attorneys.202

The two studies just summarised are conveniently complemented by another

study on the dispute—or litigation-preventing and—settling behaviour of

German attorneys.203 This study also sheds some light on the factors that influ-

ence the choice in favour of either a judicial or an extra-judicial solution. The

study explores both the quantitative and qualitative aspects of these activities.

Selectivity 127

201 Attorneys are not part of the ‘pre-court’ field because they are regarded as agents of the
administration of justice.

202 The study offers a graphic depiction of both intersections: it consists of a pyramid and its area
is irregularly divided between the field of influence of attorneys, who possess key access to the courts
(apex of the pyramid), and the pre-court institutions and professions. The influence and participa-
tion of the latter diminish the greater the legal component and depth of the service, and vice-versa.
Stock et al. (1995: 16).

203 Wasilewski (1990).



The results refer to the total number of cases (both contested or requiring

only advice) handled and settled during 1985 by the attorneys surveyed:204

—The general average for all attorneys was 236 cases (184 for sole practi-

tioners and 315 for law firms); between 78 per cent and 82 per cent were

civil law cases.

—Excluding divorce, labour and debt injunctions (‘Mahnverfahren’) pending

in court, 70 per cent of those civil law cases were settled out of court;

accordingly, only 30 per cent went to court.

—More out-of-court settlements were reached by law firms than by sole prac-

titioners.

—The relationship between the increasing size of the law firms (measured by

number of cases and the amount of fees billed) and the higher proportion

of out-of-court settlements is positive but not uniform.

—No positive linear relationship was found between professional experience

and the extra-judicial resolution of disputes; apparently, sole practitioners

with growing experience prefer more the judicial option, whereas law firms

prefer extra-judicial settlement.

—Only a very tenuous link exists between the opinions and attitudes of the

attorneys themselves and the actual handling of cases.

—In the extra-judicial resolution of disputes, 40 per cent of the cases were ter-

minated to the complete or virtual satisfaction of the client’s interest; in 25

per cent of the cases, counseling was sufficient to reach a solution; in 15 per

cent of cases it was necessary for the attorney to explain to the client that

the other party was in the right.

—The legal areas especially amenable to extra-judicial settlement were: intel-

lectual property and partnerships; traffic accidents (around 75 per cent);

disputes deriving from insurance contracts (more than 70 per cent); con-

flicts between neighbours, commercial agency; material damages and per-

sonal injury; family and inheritance; real estate and housing property

(around 50 per cent). By contrast, conflicts relating to the buying, exchange

or leasing of movable property and to services and building contracts were

predominantly adjudicated.

—The client’s interest was not insignificant for the type of resolution

achieved: in 14 per cent of cases, the client sought advice or an opinion,

especially in family and inheritance matters, or intervention in disputes

with a neighbour.

—The rate of extra-judicial settlement also increased in proportion to the

amount of money at stake.

—A higher rate of litigation where legal services were covered by insurance

was not confirmed (57 per cent of extra-judicial settlements).205
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—If the relationship between parties was personal, the likelihood of extra-

judicial resolution was also higher.

—When the other party is represented by an attorney, the rate of extra-

judicial resolution is considerably lower than when he or she is not.

Attorneys and judges were asked about the causes of and reasons for civil liti-

gation and about the possibilities of avoiding them. Two-thirds of the attorneys

surveyed considered that in Western Germany there was too much litigation,

due to:

—The diffusion of legal insurance.

—Unwillingness to compromise on the part of the client.

—The higher fees that can be collected in judicial proceedings.

—The views and attitudes of attorneys towards extra-judicial settlement.

For their part, judges blamed this on the training deficits and attitudes of attor-

neys; as well as on the client’s behaviour.

A study on social and legal conflict conducted in a very different society and

time (Mexico in the early 1970s)206 also reveals the existence of the filtering

effect in the complex interplay between the courts and extra-judicial dispute set-

tlement institutions. Here, a comparison was made between the judicial and

extra-judicial resolution (conciliation) of labour and property conflicts on the

basis of several indicators.207 As might be expected, conciliation was both

speedier and less expensive than judicial proceedings. In fact, the majority of

conflicts settled through the intervention of a third party were caught in a dense

conciliation filter situated before the court system.208 Depending on the type of

dispute involved, this filter worked in three ways:

—Some disputes were resolved exclusively through conciliation (such as fam-

ily conflicts and insurance claims).

—Other disputes went through conciliation first and were subsequently fol-

lowed by a suit (such as certain employment disputes).

—Still other disputes were only solved through adjudication (such as disputes

regarding commercial paper).

The empirical research summarised so far coincides in demonstrating the exist-

ence of a filtering effect in the interplay between judicial and extra-judicial 

dispute settlement mechanisms. This filtering effect works in different ways and

may be more or less powerful, depending on factors such as the legal area con-

cerned, the previous relationship between the parties, the existence of routine

settlement and negotiation practices by institutional actors, and the role played

by attorneys.209
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The role of attorneys is especially interesting. The German studies cited ear-

lier suggest that the early legalisation of the conflict through the intervention of

attorneys, especially if they enjoy a monopoly over the provision of legal advice,

fosters litigation. It is true that attorneys exercise considerable influence on the

use of the courts. However, if seen from their perspective, it may well be argued

that attorneys also filter and prevent litigation, since not all the cases they han-

dle actually go to court and they also participate actively in the negotiation of

out-of-court settlements. Much also depends on the fee system, the legal areas

concerned, and the client’s behaviour. For example, an empirical study on the

effects of the contingent fee system on the behaviour of attorneys regarding the

screening of potential cases in the United States basically finds that ‘gatekeeping

is an important part of the role played by contingent fee lawyers’ and that they

‘carry out this function in large part as an exercise in economic self interest’.210

However, it is also argued that the American contingent fee serves to ameliorate

some of the problems of access to civil justice for the average citizen.

By shifting the burden of the role of economic incentives in gatekeeping from the poten-

tial litigant to the contingent fee lawyer, the system has made it possible for ‘one shot’

litigants with minimal resources to take on wealthy, experienced ‘repeat players’.211

Of course, these divergent perspectives are not inconsistent with each other.

Attorneys may effectively prevent many cases from going to court. In aggre-

gated terms, however, it is safe to assume that if a dispute is initially brought to

an attorney and is consequently framed in legal terms, the likelihood of litiga-

tion is higher than if the case is first handled by some other agency or institution.

The study on the four German cities also indicates that the effectiveness of the

filtering level is enhanced by the relative isolation of the ‘pre-court’ field from

the agents of the administration of justice, including attorneys, and conse-

quently, by the low rate of referrals between the two fields. Under these particu-

lar circumstances, as already stated, it is the initial handling of a legal dispute

which largely seems to determine its fate in terms of whether or not it goes to

court. This isolation may be achieved, however, at the expense of a bias or

imbalance in the outcome of those cases, since the initial treatment may prevent

their referral to the most appropriate institution or mechanism for their resolu-

tion.

Finally, all these studies contribute evidence to the hypothesis that it is the

institutional framework, the ‘supply side’, rather than legal culture (defined as a

set of attitudes, values and opinions about the law and legal institutions), or

‘demand side’, which largely influences the existing rates of litigation in a given

society.212
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Litigation and its Alternatives Compared

Speed, Costs, and Satisfaction

Empirical studies that compare the costs and effectiveness of adjudication and

ADR (mostly, ex post ADR) generally confirm the assumptions of the economic

model. However, considerable difficulties are involved in making such a com-

parison:213

—Only a small portion of cases that enter the legal process remain until the

end, which makes it necessary to monitor and compare cases with different

points and times of exit.

—It is also necessary to take into account the idiosyncratic practices of local

legal culture.

—The criteria used to evaluate effectiveness (or efficiency) are unclear, given

that different participants will have different expectations and goals.

—It is difficult to ascertain whether the advantages of either mechanism are

attributable to the process itself or to the characteristics of the cases and the

parties.214

—The comparability of the cases is also problematic, since some informal

mechanisms offer services involving a broader set of disputes than are

admissible by a court.215

Despite such difficulties, there are a number of interesting studies that attempt

to make precisely this comparison and that provide valuable insights into this

problem. Some of them will be summarised here as examples of this type of

research.

The first study refers to medical malpractice claims.216 It examines the expe-

rience of a single large hospital with an informal and voluntary resolution

process that resolves some cases outside the legal system, in order to avoid high

legal costs. The study discovered the following regularities:217

—The informal dispute resolution process resolves almost half of all the cases

that use it without lawsuits being filed (‘filtering effect’).

—Cases initiated informally (‘complaints’) are not resolved in significantly dif-

ferent ways from lawsuits that fail to make use of the informal dispute reso-

lution process, controlling for quality of medical care and severity of damage.

—Complaints that are not resolved and result in lawsuits are significantly

more likely to result in compensation for plaintiffs than lawsuits that do

not make previous use of the informal dispute resolution process.
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—Settlements occur less frequently at the complaint stage than at the lawsuit

stage.

—Settlements at the complaint stage, when they occur, are only about one-

third as high, on average, as settlements at the lawsuit stage.

—Crude estimates of the hospital’s legal expenses are far lower for com-

plaints than for lawsuits.

Patients acquire information about the quality of care during both the com-

plaint and the litigation processes, thus making settlement or abandonment of

their claim more likely, to the hospital’s advantage. The hospital, in turn, uses

the informal dispute resolution process to learn about the litigiousness of 

specific patients. It uses the filing of lawsuits as a hurdle that patients must 

overcome in order to convince the hospital that they are sufficiently litigious to

justify a high settlement. In conclusion, the informal dispute resolution process

is a cost-effective ‘front end’ for the litigation process.218

The second study concerns the use of conciliation in family matters in

England.219 It was commissioned by the Lord Chancellor to evaluate the effec-

tiveness and cost of various types of family conciliation schemes, in order to

determine whether a publicly funded national conciliation service should be

established, and how such a service should best be organised and funded. After

all, family conciliation is an area where the virtues of ADR should be more

apparent, so an important issue was to decide whether the services it provided

should receive public support.220

The study examined four types of service: court-based conciliation, with high

and low judicial control (types A and B); independent conciliation linked to a

probation service and without a probation link (types C and D). Two control

courts without a conciliation service were also chosen.221

For the purpose of comparative cost analysis, the study222 focused solely on

cases involving children and in which there was clear evidence of related judicial

proceedings. The cost analysis sought to answer two questions: how much does

it cost to provide the various types of conciliation? And the most important

question for our purposes here: what net impact does conciliation have on the

overall cost of settling disputes?223

The cost of providing conciliation was measured by referring to the resources

actually expended rather than to simple financial flows. Costs included: the 

parties’ expenditure on items specifically related to the dispute and their loss of
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productive output and leisure; the capital and recurrent expenditure of the

courts, probation services and independent schemes; and legal costs for advice

and representation.224 The overall social cost per case in court-based concilia-

tion schemes (not including overheads) was between £150 and £200, whereas

the cost per case of independent schemes was between £200 and £300.225

As to the second question, it was not possible to compare the average cost of

conciliated disputes with the average cost of non-conciliated disputes, since the

procedures were not identical or sufficiently similar. Instead, significant differ-

ences in clientele and type of case, both conciliated and non-conciliated, were

taken into account.226 The analysis was finally carried out through a statistical

multiple regression analysis of 1,162 cases, in 219 of which the parties had

attended a conciliation service.227

The main conclusion was that conciliation in all categories added to the cost

of settling child disputes.228 Court-based conciliation added, on average, about

£150 to the net cost of settling child disputes; the equivalent figure for independ-

ent conciliation for cases proceeding through the county courts being about

£250.

This conclusion notwithstanding, the analysis proved that conciliation could

be effective in the relative reduction of other costs involved in settling a dispute.

Thus, a tendency was identified for court-based conciliation to achieve certain

cost-reductions in the dispute settlement process, ‘but these reductions (were)

by no means sufficient to produce anything remotely resembling a net reduction

in the cost of dispute settlement’.229 The authors observed that there was noth-

ing in their research to support the hypothesis that court-based conciliation

(types A and B) ‘pays for itself’ in terms of savings elsewhere. In category C con-

ciliation, there was a substantial tendency to generate cost reductions elsewhere.

Category D showed only a slight tendency for savings on other costs of dispute

settlement.230

The third example concerns compliance and satisfaction with judgments in

small claims courts. Research on small claims courts in the US state of Maine231

found that the likelihood that mediation defendants would comply with their

agreements ‘was almost twice the likelihood that adjudication defendants

would fully meet the obligations imposed upon them by the court,’232 and 

this likelihood was accompanied by greater satisfaction on the part of the 
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parties involved.233 The authors of the study contend that the differences in

compliance rates cannot be explained away by variations in defendant or case

characteristics.234

The prediction that (ex post) ADR may both reduce and increase costs

(through a higher litigation rate) seems to be further confirmed by this example.

Costs may be reduced by the higher degree of compliance with a court’s judg-

ments and, on the whole, by the increased satisfaction with and, hence, legit-

imacy of, the dispute settlement process. However, even if most people and

organisations regard negotiation and bargaining as the preferred means of han-

dling a dispute, the only incentive to negotiate, and the only access to bargain-

ing, often comes from a formal lawsuit: ‘Threatened use of formal legal

processes thus provides a bargaining lever for one party against another and

serves to mobilise “informal”, consensual justice’.235 Nevertheless, it is difficult

to determine the extent to which this cost reduction offsets the higher costs of

the additional litigation.

A final example shows that the choice of alternative forums of dispute reso-

lution has to take into account a complex and sometimes not fully predictable

cost structure, in which some costs turn out to be higher than expected but can

be offset by other benefits and advantages of the alternative process. In this

respect, one can mention the sui generis binational panel system initially created

by the United States-Canada Free Trade Agreement of 1989 and subsequently

incorporated into chapter 19 of the North American Free Trade Agreement

(NAFTA) between Mexico, Canada and the United States.236 These binational

panels, which are of an international nature although they apply national law,

replace the domestic judicial review of antidumping and countervailing duty

(AD/CV) determinations by the national investigating authorities, when either

importers, exporters or domestic producers request their establishment. Panels

are supposed to conduct their reviews and to render their decisions in a speedy,

just and inexpensive manner. Their establishment suggests that they will do so

in terms that are comparatively more favorable than those available in the

domestic court they replace.

After a few years of operation, first evaluations of the system show, for exam-

ple, that, in the case of panel reviews of US antidumping determinations, the

proceedings were on the average shorter than comparable proceedings in the US
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Court of International Trade. Most decisions were rendered unanimously and

not further challenged.237 Apart from the possible cost savings in time, panel

decisions may be more readily accepted and complied with, because of the bina-

tional composition of the panels, that translates into a higher degree of impar-

tiality and legitimacy, rather than by virtue of their contents. It should be

remembered that panels are supposed to decide in the same way as a domestic

court would have decided.238

The situation has been different with the panel review of Mexican antidump-

ing determinations. There, the panel review system, which is based on the

Anglo-American procedural tradition, has come into contact with a very differ-

ent legal tradition and culture, and with a far less developed AD/CVD system.

Although based on similar facts, the first decisions rendered were extremely

inconsistent with each other. Increased costs for the parties have also resulted

from the learning process which is inevitable when a new system begins to oper-

ate; the unexpected legal issues (for foreign participants) that have arisen during

the review proceedings, and other practical constraints, such as translation.

Moreover, the Mexican cases have lasted longer on average than cases decided

in the United States.239

Overall, the first panel reviews of Mexican antidumping determinations

would seem to be far more expensive and unpredictable than comparable

domestic proceedings, thus making it less likely for foreign exporters to resort

to them. However, should the system succeed in consolidating itself, the costs

associated with the initial learning process would fall and foreign exporters

might still choose the alternative process in view of the lack of experience of

Mexican courts with the complex technical issues of antidumping law240 and,

consequently, in view of the possibility that Mexican antidumping jurispru-

dence may be further shaped by the influence and participation of foreign

experts.241

Transference and Dejudicialisation

When certain types of cases become too numerous, causing considerable back-

log and delay in the courts, it may be time to ‘transfer’ them to a different set-

ting. Thus, they can be transferred to a more efficient or a different type of court

(such as a specialised court or a small claims court)242 or to an administrative
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agency, which may resolve the corresponding disputes through quasi-judicial

proceedings. The latter strategy may work effectively as a filter for disputes, but

in so far as the action by those agencies is subject to judicial review anyway, such

agencies will have an incentive not to apply too much effort to their activities,

so that dispute settlement may become more costly without really alleviating the

court system.243

A different strategy for unburdening the courts from certain types of mass lit-

igation is what one might call ‘dejudicialisation’. Complete dejudicialisation

may be achieved through a change in the courts’ rules of jurisdiction and in

other substantive laws, so that certain social behaviors are altogether excluded

from judicial control. The most evident example may be decriminalisation,

where certain behaviours are not considered criminal any longer and are instead

subject to other kinds of sanctions (of an administrative nature, for example) or

to no sanction at all. Decriminalisation has repeatedly been used as a form of

providing relief for overcrowded prisons and overloaded criminal courts.

Although such a measure has been strongly recommended by criminologists and

other experts (particularly in the 1970s), the chances of its being implemented

depend largely on society’s attitude towards certain forms of crime and on the

resistance of organised interests and groups (including criminal organisations

themselves!).

This can be clearly illustrated by the current debate on the ‘legalisation’ of

drugs, which does not appear to be a viable possibility at present. In the mean-

time, prisons will continue to be crowded with small-time drug-traffickers, since

the big ‘bosses’ are almost never arrested and charged. Many countries, 

however, have decriminalised the possession of small quantities of drugs for

personal consumption. Another form of decriminalisation involves de facto

legalisation or social tolerance. This is the case of abortion in many countries,

where although it continues to be regarded as criminal behaviour by the exist-

ing laws, it is hardly ever reported or prosecuted.

Partial dejudicialisation can also be achieved through the modification of pro-

cedural and substantive laws, or can be the consequence of social and institu-

tional practices, ie, certain disputes are legally admissible by the courts, but

almost never reach them, since there are powerful incentives that prevent this.

Two examples will be given here, on judicial debt collection and the handling of

traffic accidents by insurance companies in the United States. There are also par-

allel studies on similar practices in other countries.244
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Robert A Kagan has attempted to explain a seemingly paradoxical example of

dejudicialisation in the United States.245 He noticed that since the 1950s, despite

large increases in the volume of loans and delinquent debts, which should have

produced a corresponding change in debt collection litigation, there has instead

been a sharp decline in contested debt cases in state supreme courts as well as an

apparent decline of such cases in trial courts.246 Indeed, until the 1950s, recorded

data on national business failures, which could be used as a proxy for the inci-

dence of debt delinquency, showed upswings and declines paralleled by less

extreme trends in the number of debt cases in state supreme courts.247

Notwithstanding the incidence of individual and business ‘crises’ in the 1950s,

1960s and 1970s, which might be expected to lead to a dramatic increase in litiga-

tion, debt collection cases continued to decline in the 1950s and 1960s, both in

absolute terms and as a proportion of state supreme court cases.248

Kagan explains this apparent paradox by concluding that ‘for both creditors

and debtors, litigation has become more costly in relation to alternative course

of action such as renegotiating payment terms, declaring bankruptcy, or writing

off unpaid debts’.249 The attraction of the non-litigation-based alternatives is

attributed to:

—The ‘legal rationalisation’ of credit transactions by institutional lenders.

—Increased litigation costs stemming from enhanced debtors’ rights;250 and,

most importantly,

—‘Systemic stabilisation’, ie, welfare state measures, economic regulation,

insurance arrangements, and market diversification that facilitates the

attenuation and spreading of financial losses.251

Kagan’s general conclusion is that

. . . the use of formal decision-making and enforcement processes tends to be extra-

ordinary rather than ordinary. The extent and quality of the justice people experience

depends equally, if not primarily, on the operation of nonlegal social and economic

institutions that prevent, suppress, or settle most problems and on the broader social,

economic, and political factors that affect the incidence and seriousness of harmful

acts, accidents, deprivations, disputes.252
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The second example can be found in the classic study by Laurence H Ross on

the settlement of injury claims resulting from traffic accidents.253 The rules of tort

law required that compensation be paid to the victim if the injury was caused by

negligent behaviour on the part of the person who was responsible for the injury,

which had to be proven in court. However, in fact most automobile injury claims

were decided in private negotiation between the injured, their lawyers and insur-

ance company adjusters.254 Ross shows how the formal system of tort law, based

on rights and wrongs, is subverted in its stated functions and simplified by the

needs of the routine, efficient handling of masses of cases by insurance compan-

ies. Thus, liability is understood in mechanical rather than moral terms.255

This subversion marked the trend towards no-fault insurance. Many states

enacted no-fault insurance laws in the 1970s for the purpose of reforming tort

law, suppressing abuses, making claim settlements speedier, and keeping small

compensation claims out of the courts. However, no-fault insurance involves

the possibility of increased costs for the insurance companies, since compensa-

tion is paid regardless of the existence of negligence, and for certain risk groups

(for example, motorcycle drivers), because insurance pays for the injury of the

insured, not for that of third parties, while the probability of suffering injury,

rather than causing it, becomes the basis for calculating premiums. In fact, there

seems to be no univocal empirical evidence that no-fault liability prevents liti-

gation, but the pure no-fault principle should at least prevent the claims of

injured persons against third parties, since liability becomes completely subro-

gated in favour of the insurance company.256

Both studies describe examples of dejudicialisation ‘in the shadow of the law’,

in two respects: certain disputes are dejudicialised because their judicial resolu-

tion has become too costly in aggregate terms, and, at the same time, the result-

ing social and institutional practices are structured in a way that (negatively)

reflects the existing costs and requirements of the judicial process, the use of

which is an ever present possibility. A good example of this is ‘plea bargaining’

in American criminal courts, which is built around the need to avoid the jury’s

intervention in as many cases as possible. Ross rightly points out that ‘legal rela-

tionships cannot be understood as a product of the formal law alone, but must

be understood in terms of the interplay between the formal law and aspects of

the situations in which the law is applied’ and that informality does not mean

lack of structure; on the contrary, regularities emerge that are the result of goals

and purposes, pressures and strains.257
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4

Processing Capacity

COURTS AS ORGANISATIONS

THE MOST GENERAL proposition that the sociology of law could possibly put

forward holds that legal phenomena, particularly legal decisions, such as

those adopted by the courts, cannot solely be explained in terms of the rules,

procedures, and reasoning processes which have been established or recognised

by the legal system as the appropriate basis and method for producing them. In

the sociological model of the law, law is not about logic, but about social struc-

tures, variables, factors, attitudes and the like, or, more simply, about ‘how

people actually behave . . .’.1 What these social structures, variables, and factors

that actually influence legal decisions are and how this influence operates, are

the questions that provide the raw material for much of the sociological research

and speculation about the law.

Judicial decisions, specifically, have been subject to various kinds of social

explanation. One approach has attempted to explain judicial outcomes by

exploring the social characteristics of participants, such as the judges, including

their social background and ideology. This type of explanation has proved to be

insufficient for giving an account of judicial decisions as legal decisions, which

is why it has been called a ‘sociology of law without law.’2 This does not mean,

however, that such an analysis lacks merit or interest, but merely that, from a

certain socio-legal perspective, it should be seen as more properly belonging to

the sociology of the legal profession.

Another approach seeks to identify the systemic factors and structures that

influence judicial decisions. Such an approach

suggests that the way cases are handled is shaped by the court’s own interests and the

ways structural factors are manipulated for strategic purposes.3

In particular, such a perspective tries to determine more subtle factors of organ-

isation and attitude that cannot be always found through sophisticated quanti-

tative analysis.4

1 Black (1989: 20).
2 Luhmann (1985: 3). Rottleuthner (1987: 100–6) summarises a few German empirical studies that

have tried, rather unsuccessfully, to establish significant correlations between ordinary judicial deci-
sions (such as in labor or civil matters) and the socio-economic background and ideology of judges.

3 Feeley (1979: 126). See also Eisenstein/Jacob (1977: 9 ff.).
4 Feeley (1979: 123 f.). In the sense that often no significant connection is found between two or

more variables.



A variant of the systemic approach regards courts as organisations.5

Organisations can loosely be defined as a set of structured roles, with common

goals and standardised ways of doing things to achieve those goals.6 Prima facie,

this definition seems directly applicable to the most basic concept of what a

court, or ‘courtness’, is7 and, in fact, a vast, growing number of socio-legal stu-

dies have fruitfully, and more or less explicitly, adopted an organisational per-

spective for the analysis and explanation of the ways in which courts,

particularly criminal courts, operate. The organisational nature of courts goes

beyond the superficial aspects of internal judicial organisation, such as case

assignment and the management of personnel. In the organisational perspective,

the focus of analysis is on cases and dispositions, in addition to, and not instead

of, administrative procedures.8

This chapter also adopts a general perspective on courts as organisations, as

a framework for the analysis and discussion, not of judicial decisions as such,

but of the concept of ‘processing capacity’. ‘Processing capacity’ implies the

means and strategies used by courts and court systems to manage their work and

enhance their ability to dispose of cases more efficiently. The concept of organ-

isation is related to our general topic of court efficiency in at least two import-

ant ways, which will be further developed in this chapter:

—The organisational perspective has been used both to criticise and to 

supplement the economic approach; accordingly, cost-minimisation and

efficiency-enhancing strategies are not the only factors that explain the

behavior of judges, litigants and other actors in the judicial arena,9 or, at

least, it is argued that such rational strategies must be placed in a specific

organisational context that accounts for variations across different

courts.10
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5 There is a great deal of literature that analyses court operation using an explicit or implicit
organisational perspective. References cited here include: Abel (1991); Ackermann/Bastard (1992;
1993 a and b; 1996); Aumüller/Strempel (eds) (1996); Ballé (1979); Ballé et al. (1981); Bauer et al.
(1983); Bender/Wax (1972); Blankenburg (1982); Blankenburg/Wolff (1972); Church, Jr. (1981;
1985); Church/Heumann (1992); Cisa (1991); Dahlin (1986); Di Federico (1968; 1969); Dixon (1995);
Eisenstein/Jacob (1977); Emsellem (1982); Feeley (1973; 1979; 1983); Feeley/Lazerson (1983); Fix-
Fierro (1995a and b); Flanders (1980); Flango (1994); Flango/Rottman (1992); Flemming (1990);
Flemming et al. (1987; 1992); Friesen/Gallas (1971); Galanter (1974); Heumann (1978);
Heumann/Church (1990); Heydebrand (1977); Heydebrand/Seron (1990); Jacob (1976; 1983; 1997);
Kakalik et al. (1990); Koetz (1991); Koetz et al. (1992; 1993); Koetz/Frühauf (1996); Lipetz (1980);
Luskin (1978; 1988–9); Maggi (1984); Martin/Maron (1991); Matheny (1980); Mohr et al. (1997);
Nagel et al. (1978); Nardulli (1978); Nimmer (1978); Padgett (1990); Posner (1996); Raine/Willson
(1993); Reed (1973); Röhl (1991; 1993b); Ryan (1978); Ryan et al. (1980; 1981); Saari (1982);
Schulhofer (1985); Seron (1990); Sipes et al. (1980); Vance/Stupak (1997); Wibera (1991);
Zwiesele/Bender (1972).

6 Cf Jacob (1976: 157).
7 On the concept of ‘courtness,’ the essence of what a court means, see Shapiro (1981: 1 ff.).
8 For a contrasting view, which raises doubts about the usefulness of the organisational

approach as applied to the courts, stressing that it will sometimes be more productive to consider
behaviour in organisations as being ‘decisional’ rather than ‘organisational,’ see Mohr (1976: 622 f.).

9 See, for example, Matheny (1980).
10 See, for example, Dixon (1995).



—To view courts as organisations also provides the theoretical and practical

underpinnings for the consideration of the administrative and managerial

aspects of court operation.

In other words, the organisational perspective helps define the importance,

manifestations, and potential for certain efficiency-enhancing strategies within

the courts.

The concept of organisation can be meaningful in another, very important

respect, a conceptual avenue which does not seem to have been explored by the

literature so far, or only in an indirect manner.11 By this I mean the considera-

tion of judicial procedure as a temporary organisation.12 Analysing procedure

from the organisational perspective has many theoretical and practical con-

sequences. The main implication is that the relationship between courts and

procedure can be framed in inter-organisational terms, meaning, for example,

that the coupling mechanisms between both organisations must be examined if

any changes incorporated into them are to be successful.

This chapter is divided into three sections. The first section seeks to determine

what kind of organisations courts are, and what the general consequences that

derive from this characterisation are for the idea of ‘processing capacity.’ The

second section examines the gains in processing capacity that might be obtained

through modifications of judicial procedure. The third part considers the 

various dimensions of the administration and management of courts and court

systems. The administrative and managerial perspective on the courts, which

has been explored and discussed fairly recently in connection with judicial

reform, is a further manifestation of the penetration of economic, or rational

choice, considerations in the study of the courts.

Organisational Concepts and Images

Organisations are a pervasive feature of present-day society. They are even, as

one author has put it, the ‘form of our modern condition’.13 Consequently,

social research has devoted considerable effort to the study of organisations and

their enormous diversity. Despite these efforts, there is not a single set of propo-

sitions that could be said to constitute a unified explanation of what an organ-

isation means and how it works. A single body of ‘organisational theory’ does

not exist, since there are many approaches, together with a multiplicity of

‘metaphors’ regarding organisations (for example, organisations as machines,
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11 Through concepts such as ‘courtroom workgroup’ and ‘local legal culture.’
12 This approach has been suggested by Luhmann’s analysis of procedure as a social system

(1983).
13 Clegg (1990: 2).



organisms, cultures, political systems, etc.).14 Therefore, we shall not attempt 

to derive a comprehensive theory of organisation from them here. For our 

purposes, it may suffice to recall certain elements and concepts which help

explain the organisational phenomenon and, later on, the most relevant organ-

isational aspects of courts.

What are organisations and why are they the ‘form of our modern condition’?

To answer this question, we shall use a very general, abstract concept of organi-

sation as a starting point. The usefulness of such a concept may become apparent

when explaining a variety of problems posed by organisations, but especially

when dealing with the issue of how and why adjudication is a social function per-

formed within the framework of formal organisations called ‘courts’.

Organisations are supposedly instruments consciously designed and created

for the achievement of certain goals with the greatest economy of resources and

through the most appropriate means. This is the classic definition of organ-

isational rationality. So, for example, in his well-known analysis of modern cap-

italism, Max Weber established a firm connection between rationality, science,

technology, and economic efficiency. In his view, any instrumental or technical

question concerns the most rational means of achieving an optimum result with

the greatest economy of effort. Rational means are those applied consciously,

according to plan, oriented by experience and, ideally, by scientific knowledge.

Economy of effort implies the comparative consideration of costs, ie, the pos-

sibility of an alternative use of those means for other ends.15 According to this

conception, capitalism is the social embodiment of instrumental rationality,

while bureaucracy represents the highest type of rational organisation, due to 

its formal, regulated application of specialised professional knowledge.

Nevertheless, Weber’s views on the relentless process of rationalisation and

bureaucratisation in the modern world made him rather pessimistic about the

long-term consequences of this form of organisation for society. Thus, he came

to speak of an ‘iron cage’ of rationalisation.

Sociological literature after Weber has documented his pessimistic feelings

about bureaucracy by uncovering many of its dysfunctional aspects and

pathologies,16 while in the popular imagination, bureaucracy has become syn-

onymous with inefficiency, dehumanisation, corruption or plain irrationality.

Certainly, there are justifiable reasons for such negative images. However, their

appropriate target should be less the undoubted evils of bureaucracy than the

underlying concept of rationality on which this form of organisation is suppos-

edly based. It can be argued that scientific-technical rationalisation is a central

element of modernity, but not the only one,17 and that technical rationality is
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14 Morgan (1986) offers an account of the theories and explanations of organisational life in
terms of metaphors that ‘lead us to see and understand organisations in distinctive yet partial ways’
(12).

15 Weber (1984: 47).
16 See, for example, Crozier (1985).
17 Touraine (1992: 109 ff.).



not the sole provider of organisational rationality.18 In other words: that ratio-

nality is ‘less grandiose than that proclaimed by economists’.19

Thus, organisational theory has explored the uses and limits of rationality. It

has, for example, coined the concept of ‘bounded rationality,’ meaning ratio-

nality that results from the limited cognitive capabilities of human beings and

from the uncertainties that surround decision-making processes in organisa-

tions. Accordingly, ‘administrative man’ does not ‘maximise,’ as postulated by

economic theory, but looks instead for a course of action that is satisfactory or

‘good enough.’20

Organisational theory has also discovered ‘disorder’ as an important element

in organisational life and has proposed the so-called ‘garbage can’ model to

explain the logic underlying an apparent state of anarchy.21 More recently, it

has attempted to identify and study other social factors that contribute to the

functioning of organisations, but which cannot be reduced to rationality and

efficiency. ‘Culture’ is one of the factors that have been made responsible for the

variable performance of organisations,22 while ‘organisational culture’ has

established itself as a research programme that focuses on the symbolic, quali-

tative, and ‘sensuous’ aspects of human relationships, and ‘upon the central

place of these qualities in the operation of organisations.’23

The critique of organisational rationality can be generalised as a critique of

the relationship between decisions in organisations. Organisations must make

decisions not only on means, but also on ends and other organisational aspects.

Thus, the problem of rationality is transformed into the problem of establishing

an appropriate connection between decisions.24 For example, time becomes an

important element to be taken into account in managing the relationship

between decisions, and time may also place clear limits on efforts aimed at ratio-

nalising an organisation.25 The overall consequence is that organisational ratio-

nality in this sense takes precedence over the rationality of single decisions and

immediate goals, such as efficiency.

In terms of a more general, abstract sociological analysis, organisations 

can be viewed, in fact, as social systems composed of decisions. As such, their
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18 Thompson (1967: 19).
19 Simon (1976: xxvii).
20 Simon (1976: xxviii ff.).
21 See, for example, the introductory essay in Warglien/Masuch (eds) (1996: 1–34).
22 See, for example, Clegg (1990: 116 ff.), Holton (1992) and Schultz (1995). Clegg warns against

both ‘over-socialised’ and ‘under-socialised’ explanations in connection with the sociological use of
the concept of culture.

23 Turner (ed) (1990: 1). Adams/Ingersoll (1990) warn against a misplacement of the concept of
culture and its inappropriate use outside its discourse of origin (anthropology, sociology).
According to these authors, the concept is properly used if it refers to the larger culture as an 
element across many organisations, but not to indicate an organisation’s own culture as a unique,
particular quality.

24 Luhmann (1991: 342 f.)
25 Luhmann (1991: 345 ff.).



purpose is not to realise certain goals, but rather to link and coordinate deci-

sions.26 Decisions are social events whose identity is based on the choice

between several possibilities or alternatives. Since any alternative can be

selected, a decision constitutes a contingent event whose assessment is closely

linked to a particular context.27

Organisations emerge as social systems when decisions are adopted and sys-

tematised in the form of selective system/environment relationships in open

choice situations. Such situations are determined by the search for preliminary

decisions that will limit the organisation’s decision margin. Thus, the organisa-

tion is encouraged to take the existence of decisions in its environment as its

starting point, before it can proceed to clarify its goals. Stated in different terms:

it is the particular form adopted by the communication process which consti-

tutes an organisation, rather than the goals it pursues or the problems it pur-

ports to solve.28 In this respect, organisations conceive of their relationship to

their environment as a decision, provided they can find an interpretation accord-

ing to which decisions occur in the environment and organisations in it are also

capable, or it can be reasonably assumed that they are capable, of relating to the

organisation in the form of decisions.29

Modern society depends on and fosters the emergence of organisations, as a

result of three structural conditions:30

—The existence of a differentiated economic system, based entirely on mon-

etary values. Any economic transaction is viewed as a disposition over

money, that is, as a decision. This condition was identified by sociologists

as a pre-condition for bureaucratisation.

—The legalisation of the maintenance and continuation of daily life. The

organised mechanisms of the legal system and welfare bureaucracies can

only work on the assumption that their clients decide too.

—The decisional possibilities that derive from the educational and profes-

sional choices individuals are obliged to make.

Whereas these and other structural conditions foster the original creation of

organisations, it is the secondary building of organisations which increasingly

dominates in contemporary society. The existence of organisations is the indis-

pensable pre-condition, and the main motive, for the creation of organisations,

in other words, organisations establish other organisations.

The network of inter-organisational relationships stimulates its own growth; whether

this is for the sake of cooperation or conflict, is a second question. Associations and

interest groups are established on the assumption of the existence of organisations in
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26 Luhmann (1991: 339 f.). This means that decisions are the basic, ultimate unit of organisations,
ie, they cannot be broken down into simpler units, except for further decisions.

27 Luhmann (1991: 337 f.).
28 Luhmann (1991: 355, 359).
29 Luhmann (1991: 359).
30 Luhmann (1991: 360 f.).



their environment capable of deciding, which allow them to choose between cooper-

ation and conflict.31

For our purposes here, three dimensions, levels, components, or orders of

organisational action can be distinguished:32

—The institutional component: the goals and objectives pursued by the

organisation.

—The technological component: the typical operations and the knowledge,

methodologies, and technical instruments used to perform such opera-

tions.

—The structural component: the coordination and control of the tasks and

persons that participate in the organisation.

Each dimension can be said to require its own form of rationality. However, as

already stated, the central problem of an organisation—its overall rationality—

lies in the links and coordinating mechanisms existing between its various

dimensions. In particular, structural action (or organisational action, in a strict

sense) is instrumental in linking institutional action and technology within the

organisation, and in defining differences between organisations, such as the

variability of structures and the autonomy, or dependence, of the organisation’s

goals from the institutional system of society at large.33

Coordination and control assume different forms in different organisations,

depending on the institutional goals pursued by the organisation and the tech-

nologies employed by it. Coordination and control possess an intrinsic logic.

Such logic must relate to the logic of technical and institutional action, in order

to be able to create a coherent, valid structure. Thus, the interpretation of

homologies and differences in organisational action across different social fields

depends mostly on an analysis of the relationships between the logic of organi-

sational action and the logic of institutional and technical action.34

What Kind of Organisations are Courts?

Courts can undoubtedly be characterised as organisations in the general sense

described above. Nevertheless, they possess specific features that set them apart

from other organisations. What specific type of organisations are courts?

A widely held view in the literature regards courts as ‘professional(ised)

organisations’.35 This description is more specific and has the advantage of 
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31 Luhmann (1991: 361) (translation by HFF).
32 Maggi (1984: 289). See also Thompson (1967: 16 ff.).
33 Maggi (1984: 290).
34 Maggi (1984: 294).
35 See, for example, Röhl (1993b: 13 ff.), Blankenburg/Wolff (1972) and Blankenburg (1982).

Ackermann/Bastard (1993b: 32) speak of courts as ‘professional bureaucracies.’ See also Emsellem
(1982: 23 ff.), Seron (1990: 456) and Saari (1982: 33 ff.).



permitting comparisons with other professional organisations, such as hospitals

and universities. It indicates that judicial work is organised around professional

competence and that professionals exercise ultimate control over the quality of

the organisation’s output.36 However, it is problematic in that it does not

explain why the function performed by judges has to assume the form of an

organisation. And it seems to suggest that profession and organisation, while

dependent on each other, represent different, perhaps incompatible forms of

authority, a point which is of relevance for a discussion of the processes of pro-

fessionalisation and bureaucratisation that can be observed in connection with

the courts. Nevertheless, these criticisms do not render the concept useless. They

simply call for further analysis and clarification.

Courts as Professional Organisations

To say that courts are professional organisations implies an internal hierarchy,

a precedence in authority: the professionals—in this case, the judges—perform

the central tasks for which the organisation exists by managing its core techno-

logy, ie, the treatment of cases according to the rules and methods of the law.

The non-professional roles in the organisation—provided they can be clearly

distinguished from the professional ones37—are supposed to act only in support

of the core professional functions. Thus, ‘organisation,’ in a strict sense, would

refer to the administrative structures and institutional processes that provide

support and enable professional work to be performed within the courts.

Although this concept of courts as ‘professional organisations’ seems to sug-

gest an opposition or contrast between profession and organisation, such a view

would encounter difficulties in explaining why the judges’ professional status is

also an organisational status, with specific rights, obligations and accountabil-

ity procedures (even adopting the form of a distinctive career, the judicial career,

in civil-law countries),38 and why the adequate performance of the judicial role

is dependent on, and even requires, the existence of a formal organisation.39

Instead, the judge’s role has to be conceived of as an organised, administrated

role, which is why the organisation cannot be said to exist merely as a subordi-

nate or supporting element of judicial work proper. In modern society, adjudi-

cation is necessarily performed within the framework of a professional

organisation, and professional and bureaucratic elements in the courts are

closely interrelated.

Holding a different view is not only an academic misperception. Judges them-

selves are not always aware of the extent to which their professional role is
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36 Ackermann/Bastard (1993b: 32 f.).
37 Emsellem (1982: 27) notes the difficulty of distinguishing and separating the work of profes-

sionals from the work of other personnel.
38 Fix-Fierro (1997).
39 Luhmann (1976: 36) defines formal organisation in terms of the particular expectations that

members of the organisation must necessarily accept as a condition for belonging to the organisation.



affected by organisational variables, as if their duties were performed in a social

vacuum or as if they only required a more or less explicit basis in the law. For

instance, a survey conducted in 1990 on the first experiences with the new

Uruguayan Code of Civil Procedure found that judges did not perceive the con-

nection between ‘court organisation’ and the ‘administration of justice,’ or only

insofar as the organisation contributed to delaying judicial work, as a result of

which the organisation was associated with red tape, bureaucracy, incompe-

tence, and the like. They felt very little involvement with administrative tasks,

and, for example, very few of them pointed to deficiencies in the training of judi-

cial personnel as an administrative issue.40

Why are courts organisations? Why is the professional status of judges

embedded in a formal organisation? Niklas Luhmann’s answer, for example, is

that the formal role of a judge contributes to the closure of the legal system by

helping enforce the prohibition of denial of justice. Only courts, as the center of

the legal system, have the legal obligation to decide any issue submitted to their

decision, and on becoming members of the judicial organisation, judges accept

this obligation: ‘Only through organisation is the universality of the power of

having to decide all legal issues guaranteed’.41 Moreover, in order to become

members of the judicial organisation, judges must first have been admitted to

the legal profession, whose standards they are also obliged to respect. Thus, not

only the organisation but also the profession serve, both, as the central condi-

tions for the autonomous, trustworthy operation of the courts as legal institu-

tions in modern society. Both are, in Luhmann’s terms, functionally equivalent

means of ensuring a combination of independence, subordination to legal texts,

and the prohibition of the denial of justice for the courts. For this reason, a wide

range of organisational and professional modalities of courts are found across

countries and regions.42

As organisations, courts also participate in political and economic processes.

Courts are a part of the organised apparatus of the state. Their operation

depends on the state’s authority and power, but the state’s functions are also

dependent on the services provided by the courts. At the same time, court activ-

ities have major economic implications, not only in terms of the economic con-

sequences of their decisions, but also to the extent that they are charged with the

administration of scarce resources.43 These three aspects—legal, political, and

economic—can be matched with the three dimensions of organisational action

mentioned earlier:
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40 Cisa (1991: 185 f.).
41 Luhmann (1993: 320 f.) (translation by HFF). Luhmann also notes that in the literature, the

purely organisational legitimisation of judge-made law is seldom employed, and he points to other
useful contributions of organisation to judicial work (for example, relieving judges from the conse-
quences of their decisions).

42 Luhmann (1993: 328 ff., 330).
43 Cf Hazard, Jr. (1965).



—The institutional component corresponds to the ‘political’ dimension of

the courts.

—Judicial technology is determined and administered by the profession, as

represented by the judges and other judicial officials.

—The structural component manages the resources necessary for the opera-

tion of the organisation stricto sensu, although it also provides the condi-

tions for the successful application of judicial technology and the adequate

development of the institutional dimension of the courts.

The Bureaucratisation and Professionalisation of Courts

So far, the discussion on the organisational nature of courts has remained at a

very general level. In this section, I attempt to examine and clarify, in a more

specific manner, the relationship between the professional and the structural

(bureaucratic or administrative) dimensions of courts, since this relationship

may have a significant impact on potential efficiency-enhancing strategies. An

immediate reason for this discussion are the frequent claims (and complaints)

that Anglo-American (mostly US) courts have been undergoing a process 

of ‘bureaucratisation’ which undermines the traditional values of adversarial

adjudication.44

Bureaucratisation in this sense is mainly exemplified by the case-management

techniques increasingly applied by Anglo-American judges in order to achieve a

more expeditious disposition of cases, but it can be traced back to other struc-

tural developments in litigation.45 In contrast to this trend, we consider a paral-

lel process in civil-law countries that can be called ‘professionalisation’.

Although it develops at different levels, this may be a converging tendency

between both legal traditions, and this should tell us something about the grow-

ing importance of administration and management for the operation of the

courts.

With respect to these processes of bureaucratisation and professionalisation,

it may be useful to clarify first the relationship between ‘bureaucracy’ and ‘pro-

fession’ as forms of authority. Svante Beckman has proposed a typology of

authority based on a double distinction between institution/person-based and

goal/status-based authority, according to Table 2:46
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44 See, for example, Fiss (1983), Resnik (1982) and Heydebrand/Seron (1990). This discussion can
be easily framed in terms of the ‘efficiency-vs.-justice’ trade-off examined in ch 2.

45 See generally Clark (1981) and Heydebrand/Seron (1990).
46 Beckman (1990: 129). Beckman attempts to investigate the problem of professionalisation, ie,

the increase in the relative importance of socially sanctioned expertise, according to two taxonomic
tools that relate to the organisation of work and the role of expertise as giving rise to different forms
of authority. The four types of work he examines, depending on the degree of formal training
required and the relative autonomy in work, are: ‘proletarian’ work, ‘skilled labor’ work, ‘voca-
tional’ work and ‘professional’ work. The latter is characterised by the requirement of substantial
formal training and a high degree of autonomy in work.



Table 2

Typology of authority

(Beckman 1990)

Goal-based Status-based

Bureaucratic authority

Institution-based Rights-authority

Profauthority

Person-based Community authority

Expert authority

According to this typology, there are four main forms of authority: bureaucratic

authority, rights authority, expert authority, and community authority.

‘Bureaucratic authority’ refers to institutionally defined rules and roles relating

to goals and contractual tasks. ‘Rights authority’ depends on accepted obliga-

tions linked to the rights attached to owners of institutionally ascribed status.

‘Expert authority’ is goal-based and derives from the presumed performance

skills of persons, while ‘community authority’ attaches to person and status,

and instructions from this source carry authority by force of a sense of commun-

ity. These types of authority conflict with each other, with maximum conflict to

be expected along two diagonals: between the expert and rights types of author-

ity, and between the bureaucratic and community types of authority.47

Professional authority, which derives from socially sanctioned expertise, lies

on the borderline between expert and bureaucratic authority, containing ele-

ments of both. It clearly belongs to the ‘modern,’ goal-based type of authority,

but is ambiguous in the person/institution dimension. In such a middle position,

professional groups are forced to conduct a battle for authority on two fronts:

against the wholly institutionalised, role-bound authority of bureaucracy, and

against the wholly person-based authority of ‘free expertise’, which ‘is not insti-

tutionally boosted by credentials and authorisation’.48 The middle position also

allows professionals to alternate between stressing the merits of institutionally

guarded authority, as against agents on the ‘free market’ of expertise, and the merits

of personal quality and institutional independence as against bureaucratic structures

an ambiguous standing which is essential to professional authority.49
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49 Beckman (1990: 132).
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The typology helps explain why the two-fold processes of the ‘bureaucratisa-

tion’ of professional roles and the ‘professionalisation’ of bureaucratic roles

may occur in contemporary society. However, from the point of view of actual

social trends, it is the ‘bureaucratisation’ of professions which has attracted the

most attention. ‘Bureaucratisation’ in this sense means the tendency of profes-

sions to lose formal legal autonomy in labour markets by becoming increasingly

employed in public and private bureaucracies.50

This trend has been well documented with respect to the legal profession. In

many countries, the number of self-employed or independent lawyers has been

declining in relative terms, compared with the growing proportion of salaried

lawyers who work in either private companies, law, accounting or consulting

firms, or in government agencies, frequently under the instructions or super-

vision of non-lawyers.51 In the United States, for example, between 1954 and

1970, the number of self-employed lawyers increased by 19 per cent, while the

number of lawyers employed by the federal government rose by 108 per cent and

those employed by state governments by 167 per cent. The number of lawyers

employed in business increased almost fivefold between 1951 and 1980, while

that of self-employed lawyers did not even double.52

In terms of social authority, however, it is not clear that professional author-

ity has lost its relative importance. While the type and degree of authority exer-

cised by groups of professionals is dependent on the type of functions they

actually exercise in organisations, the exercise of expert authority itself is not

directly dependent on enjoying formal autonomy.53 In Beckman’s typology, the

question of professionalisation or, conversely, of bureaucratisation is, in his

own words, not directly a matter of formal organisation, but rather of the

‘changing relative social efficiency of different types of authority in the overall

pattern of authorisation in society’.54

We shall try now to establish a connection between Beckman’s typology and

the discussion on the bureaucratisation of courts. We do not know, as yet,

whether bureaucratisation, or professionalisation for that matter, have the same
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50 Beckman (1990: 133 ff.).
51 Abel (1989b) and Szelényi/Martin (1989: 276 ff.).
52 Abel (1989b: 103 f.). Szelényi/Martin (1989. 276 ff.) mention four categories of countries and

forms of bureaucratisation:

—‘Latin’ countries, where self-employment remains dominant (Italy, Spain, France and
Germany).
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employment by other lawyers in law firms (the United States).

—Countries in which bureaucratisation occurred within government (Norway, where 44% of all
lawyers were employed in the public sector); and

—Countries where bureaucratisation occurred within business (such as Belgium).

53 Beckman (1990: 134).
54 Beckman (1990: 134). Davies (1983) challenges the representations of bureaucracy and profes-

sion as immanent structures and stresses the need to abandon notions of a professional-bureaucratic
dichotomy.



meaning (ie, forms of authority and their relative social efficiency) when used in

that new context. However, we may obtain additional help for approaching this

issue from a more precise description of the bureaucratic and professional ele-

ments in courts and their relative importance in different legal traditions.

Indeed, the common-law and civil-law models of the judicial process have been

called ‘professional’ and ‘bureaucratic’, respectively, as they have existed for a

long time.55

It is a well-known fact that one significant difference between the civil-law

and common-law traditions lies in the selection process of judges, the social sig-

nificance accorded to their professional role, and the ways in which judicial

functions are performed. In this sense, the common-law tradition has been

described as embodying a ‘professional’ model of justice on account of the fol-

lowing general traits:56

—Judges are selected from among distinguished members of the legal profes-

sion, usually after many years of practice; therefore, their role is not

regarded as a separate branch but rather as a continuation of the legal pro-

fession.

—There is also no specific or obligatory training for becoming a judge.

—Judicial posts do not form a part of an organised and hierarchical career,

where advancement is subject to administrative criteria, such as seniority.

For these reasons, among others, observers of the common-law world would

hesitate, with good reason, to describe courts as bureaucratic organisations.

Bureaucracy

implies hierarchy, relatively clear agreement on organisational goals, the existence of

efficacious means for securing compliance with these goals, and a substantial degree

of organisational autonomy from the larger environment,57

and few of these conditions would seem applicable to the courts. A system of

courts of different hierarchy does not necessarily imply a hierarchy in the

bureaucratic sense, although it may serve as a device for the selective control of

decisions made by lower authorities.58

What then do those who claim that the Anglo-American judicial process has

become increasingly bureaucratised in recent times mean? Evidently, they do

not mean the strengthening of hierarchical relations in court systems, or a reduc-

tion of the social value of the judicial profession as such. They refer instead to

the organisational changes wrought in the courts as a response to growing case-

loads. For some, this kind of bureaucratisation is a worrisome, insidious devel-

opment, since it alters the distinctive nature of the judicial function in adversary
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procedures.59 They claim, for example, that case management, which is one of

such responses, has given rise to a new form of ‘judicial activism,’ whose bene-

fits seem to have little empirical support, and whose problematic by-products

may mean fewer procedural safeguards and less justice.60

A few empirical studies seem to confirm the notion that the change in the

number, type and, above all, mode of disposition of cases in American courts is

actually largely due to administrative and managerial developments. David S

Clark has statistically documented such changes for the United States federal

courts.61 He has identified a trend ‘from adjudication to administration’, mean-

ing that the main mode of dispute settlement changes primarily from adjudica-

tion to administrative techniques. In his opinion, a major driving force behind

this development has undoubtedly been the political movement for judicial

reform and its emphasis on efficient caseload management. But the increase in

mass procedures that are mostly subject to routine treatment, as well as the rise

in public law litigation requiring the involvement of the judge in complex social

policy issues, have also made a significant contribution.62 The result has been a

process of bureaucratisation of the federal judiciary, furthered and reinforced

by the creation of national and regional administrative structures linked to dis-

trict courts and by the adoption of standardised rules that limit the professional

autonomy of the judge. Given the constitutional functions of courts, this should

not be deemed unproblematic.63

Another study on the US federal district courts, by Wolf Heydebrand and

Carroll Seron, reaches a similar conclusion: that the organisation of judicial

work and the predominant forms of case disposition in those courts have 

profoundly changed in recent decades.64 Based on quantitative, qualitative and

historical data, they attempt to establish an empirical relation between environ-

mental forces (political economy and demography) and caseloads, court organ-

isation, and judicial decision-making:65

Under the double impact of increasing demand for services and limited fiscal and

organisational resources, the administration of justice is rationalised. Courts are

changing from professionally and collegially controlled, semifeudal domains of

judges, to modern, businesslike, administrative agencies concerned with speed, effi-

ciency, productivity, simplification, and cost-effectiveness in the delivery of judicial

services. Adjudication, under the aegis of due process and adversary procedure, is

moving toward case-management, plea bargaining, and informal negotiation within
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an organisationally integrated system based on technical-managerial expertise and

computerised information technology.66

Heydebrand and Seron make an important point when they repeatedly empha-

sise that the transformations they are describing do not simply imply a change

towards a traditional ‘bureaucratic’ model, in the sense of a bifurcation of

bureaucratic and professional functions that translates into an expansion of

administrative support services.67 Instead, it is a movement towards new forms

of technical and social rationalisation of the judicial system as a whole (which

they call ‘technocratic rationalisation’), in an attempt to increase its overall flex-

ibility, responsiveness and crisis-management capacity. It is a mode of adminis-

tration that is neither ‘professional,’ with ‘autonomous or dominant judges

upholding the adversary system and the rule of law,’68 nor ‘bureaucratic,’ with

‘hierarchical lines of authority, a strict division of labor and formal organisa-

tional procedures and rules.’69 A further consequence is that the nature of the

services provided by the courts has also changed, from a professional service to

a kind of ‘commodity production.’70

Not surprisingly, Heydebrand and Seron are highly critical of this develop-

ment towards technocratic justice. They claim that it undermines an independ-

ent judiciary and contributes to its gradual decline.71 And although they do not

directly address the issue of the quality of justice that results from the changes

they analyse, it is clearly suggested that the technocratic model does not satisfy

their conception of justice, as they express a definite preference for a ‘democratic

model of justice’.72

The trend towards bureaucratisation, or technocratic rationalisation, as

analysed by Clark, Heydebrand and Seron, and others, should be fairly evident

for any observer. What is less evident is their largely negative interpretation of

this phenomenon.73 However, it is an issue that cannot be completely resolved.

The concept of justice will always be subject to debate. The defenders of man-

agerial methods will never renounce their claim that efficient judicial manage-

ment creates more, rather than less, room for substantive justice, and for giving

proper consideration to those cases that warrant it from a legal or social point
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of view.74 And there will be always some dispute as to the assumption of a

golden age of adversarial adjudication which underlies some of these critical

analyses.75

The ‘bureaucratisation’ of the courts in the common-law world should be

seen in a broader historical perspective. It will then become apparent that case

management is but one discernible manifestation of a much larger process of

judicial rationalisation that has made the common-law tradition slowly con-

verge, in certain respects, with the civilian legal systems, which began and com-

pleted their own rationalisation process somewhat earlier. One example of this

was the abolition of the forms of action, and the establishment of a judicial hier-

archy, more like the court organisation existing on the Continent, in nineteenth 

century England.76 The United States judicial system, while more ‘rationalised’

at its inception than the English courts of the time, was still undergoing a vast

process of unification and rationalisation of state court systems as late as the

1970s.77

For a long time, a common feature of both legal traditions was that the court

system was administrated and staffed, and indeed still is to some extent, by the

executive power, as a historical reminiscence of the jurisdictional powers of the

king. In addition to this limited similarity regarding their origins, court organi-

sations in civil-law countries possess certain features that distinguish them quite

clearly from the ‘professional’ model just described and which approximate

them to ordinary bureaucratic organisations. Thus, it is not completely unjusti-

fied to call them ‘bureaucratic,’ even for historical reasons.

In civil-law countries, the bureaucratic components of courts can be traced

back to the Middle Ages. A few centuries later, the courts became increasingly

consolidated in the wake of the French Revolution, which spurred a process of

rationalisation and hierarchical arrangement of the rather chaotic patchwork of

multiple, overlapping jurisdictions.78 Other historical developments also con-

tributed to the process of bureaucratic rationalisation of the judiciary. On the

Continent, the doctrines of the separation of powers and of the general will as

embodied by the legislator, had the effect of generating a conception of the judi-

cial function as a mechanical application of legislation, without the judges hav-

ing any possibility of making law or even of interpreting it.79 The selection of

judges and the administration of the court system remained firmly in the hands

of the executive power, which permitted, preserved or promoted the considera-

tion of judges as civil servants, subject to a status and to professional career lines

similar to those of a normal bureaucratic career.80
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The traditional traits of the ‘bureaucratic’ model of justice are as follows :81

—Judges form a separate branch of the legal profession. They are mainly

selected through public examinations, open to candidates who have

recently graduated from university.

—Training in judicial work is carried out within the judicial institution

itself,82 and judges are expected to be able to occupy any judicial post.

—The judicial organisation is hierarchical, in the sense that the advancement

and promotion of judges from the lower positions depends on seniority and

merit, as assessed in a more or less discretionary manner by their fellow

judges in higher positions or by the Ministry of Justice.

Understandably, the professional element in this model, in the sense of the spe-

cific and creative contribution made by an expert authority to the solution of the

problems submitted to it, is rather marginal. As one observer has eloquently put

it:

. . . it can be said that the professional activity of judges has traditionally been consid-

ered in a residual mode, as an interstitial space at the interior of prevalent behaviors,

which are non-professional in nature.83

Judges adopt a rather low profile and are rarely identified as outstanding 

personalities in society.84 They do not openly claim a political role or power 

for themselves outside the judicial institution. Internally, hierarchical relations

circumscribe and check the independence of the individual judge.

Nevertheless, the traditional role of judges in civil-law countries has been

undergoing a profound transformation in the last decades, towards a more

prominent role and position, which approximates it to the judicial role in 

common-law countries.85 This trend could be partly described as a process of
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‘professionalisation’, that is, as the re-evaluation of the specifically professional

elements in the judicial process.

An initial aspect of professionalisation in this sense is the larger social role and

the law-making powers that civilian judges have finally been acknowledged,86 a

hard-won recognition that is reinforced by increasing specialisation and which

finds its most prominent expression in constitutional courts. This larger social

role is a natural consequence of the larger role of legislation and administration

in the welfare state, which calls for a greater degree of control that can only be

provided by the courts, the most prominent example of which is, again, constitu-

tional justice. As Mauro Cappelletti wrote: courts have to choose

between . . . sticking within the traditional, typically nineteenth-century limits of the

judicial function, and . . . rising to the level of the other branches, indeed becoming

themselves the ‘third giant’ to control the mastodon legislator and the leviathan

administrator.87

Another more central aspect, which goes hand in hand with the one just men-

tioned, is the distinctive, autonomous identity that the traditional judicial career

has achieved. This has been accomplished in several countries, mainly through

the establishment of a specialised body to which the administration of the

organised role of judges and other judicial officials has been entrusted: the

Council of the Judiciary.88

The Council of the Judiciary is a special public body first established in Spain

and Italy at the beginning of the twentieth century. After the Second World War,

it spread to many other civil law countries, in both Europe, including some 

former socialist countries, and Latin America.89 It has the explicit goal of

enhancing the independence and autonomy of judges and courts,90 and there-

fore, their professional function and identity, from executive or bureaucratic

agencies, through its intervention in the process of selection, appointment,

advancement and discipline of judges and other judicial officials.91

It can be argued that the Council of the Judiciary contributes to the profes-

sionalisation and the ‘de-bureaucratisation’92 of the courts and the judge’s role,

at least in the following respects:93
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—Composition: the Council is normally composed of a majority of judges

from all levels and categories of the judiciary, so the natural hierarchical

bias existing between those levels and categories is somehow attenuated by

the voice that is also given to the lower ranks; and of a minority of other

legal professionals, who are supposed to prevent the judicial institution

from becoming too closed and inward-looking.

—Control of judicial training institutions (judicial schools) specifically estab-

lished for the training and selection of candidates to judicial posts and for

the continuing education of sitting judges; this gives the Council significant

leverage over the professional ideology that pervades the judiciary.

—Participation in the appointmentof judges: the selection, appointment and

advancement of judges are increasingly carried out through objective pro-

cedures (public examinations) that reduce the discretionary powers of the

selecting or appointing organ.

—Institutional role as a representative body of the judiciary, capable of 

setting or influencing judicial policy, both inside and outside the judicial

institution.

A final question that must be still addressed is the relationship between the

processes of ‘bureaucratisation’ and ‘professionalisation’ as regards efficiency.

Both processes can be seen as efficiency-enhancing trends, but their impact on

the efficient operation of the judicial process is different. Bureaucratisation

clearly aims to produce a more flexible, effective treatment of the courts’ 

workload. Conversely, professionalisation is less significant for the efficient

operation of courts, but more important as regards the institutional and social

efficiency of adjudication.

The Unit of Analysis and the Inter-organisational Approach

Another question that must be dealt with in the context of this general organi-

sational approach to the courts concerns the appropriate ‘unit of analysis’. Four

possible choices have been employed as a unit of analysis:

—The individual court.

—The court system, ie, the set of courts that form an interrelated unit or 

jurisdictional order.

—The courtroom workgroup.

—The individual court as it interacts with other organisations.

Organisational studies on the courts usually adopt either approach. We shall

now briefly discuss the justification for each.

The most evident approach is to consider one or several individual courts as

the unit of analysis. A court is a unit that can be easily identified by legal and

organisational criteria. It is clearly differentiated from a specific environment,

which allows one to study the particular contribution to its operation of the 
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factors existing in the environment as they affect, for example, the number and

type of cases to be processed.94

Secondly, the entire court system can be adopted as the unit of analysis.

Again, it is possible to examine the relationships of the court system as a whole

to other organisations in its environment, such as another branch of govern-

ment, or to consider the internal relationships, for example, of a hierarchical or

administrative nature, between the units that compose the court system. Due to

its complexity, it is to be expected that such an approach will rarely be used, if

at all, perhaps mostly in an implicit manner.95

A third perspective focuses on the internal working of the courts. Within a

court, the courtroom workgroup can be identified as an organisation of its own,

which is responsible for the speed and ways in which cases are processed. This

approach has been especially employed for the analysis of the criminal process

in the United States.96 It seems to benefit from the common-law type of oral pro-

cedure, in which several actors establish identifiable interaction patterns, mostly

in face-to-face exchanges. Such patterns affect specific case outcomes and can be

compared across courts. However, this approach could also be used to analyse

the working of courts in general, whenever certain actors establish identifiable

interaction patterns that have an impact on court operation, such as crisis man-

agement.

However, members of the courtroom workgroup (judges, prosecutors, attor-

neys and social workers) also belong to other organisations (sometimes called

‘sponsoring’ or ‘parent’ organisations) meaning that they respond, to a greater

or lesser degree, to the interests and strategies of these other organisations. This

implies that interactions between these actors are not only marked by the spe-

cific structures and norms within the group,97 but also by the norms and goals

of the parent organisations. Thus, a dual allegiance of the courtroom work-

group members emerges, and the group must strive to reconcile or overcome

competing orientations of its members, as well as sharing work orientations

with other organisations.98

The fourth approach generalises the insight that various organisations con-

tribute to the shaping of judicial outcomes, not only the court organisation, and

focuses on the relationships established between the court and these other

organisations. What is the position of courts vis-a-vis the latter? Several models

are conceivable from a management perspective.99

A first model conceives of the court as a self-contained organisation, a 

large machine that must be maintained as a forum for dispute settlement ‘when
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attorneys are ready’.100 Another view holds the court to be the preeminent

organisation, ‘located amidst but also at the apex of a powerful network of

organisations and interest groups’.101 Finally, a third model views the court as

an organisation within a multi-organisational system, in which the court ‘does

have special responsibilities for coordinating the system’, but is not the pre-

eminent organisation within it; the court ‘becomes a facilitator of common

direction even though organisations within the judicial network retain

independent goals.’102

An inter-organisational approach103 is indispensable if one wishes to under-

stand the different rationalities and goals that cooperate or conflict with each

other within the courts as well as the tensions between them that shape case out-

comes. As Martin and Maron put it, there are three sources of tensions:

First, within the judicial system there is a tension between expectations for a hierarchy

among organisations and the need for extensive inter-organisational networking.

Second, there is a tension between expectations that the court should be the pre-

eminent, impartial, dispassionate, dispute-resolving organisations within the judicial

system and at the same time that it also be the preeminent administrative body respon-

sible for overseeing and regulating the entire system. Third, there is a tension between

the need for an integrated administrative justice system and the need to maintain a sep-

aration of power between the judicial and executive branches of local government.104

The inter-organisational approach to the study of the courts is much more com-

plex, but at the same time, it may prove to be a more powerful tool for explan-

ation. The most important consequence of this perspective may be the insight

that certain effects that are generally attributed to the courts, such as delay,

should be attributed to the interaction of different organisations or to actors not

directly controlled by the courts themselves, such as attorneys.105

The Influence of the Organisational Context

In this section we will describe several empirical studies that refer to certain

aspects and dimensions of court organisation that have been briefly developed

above. With regard to the problem of rational behaviour and efficiency, most of

these studies offer, first, an explicit or implicit critique of the economic

approach, and secondly, an alternative or complementary interpretation. Such
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an interpretation does not exclude the role of efficiency concerns in the judicial

process, but places them in a qualified context.

Organisational studies of the judicial process, most visibly exemplified by

studies of the pervasive phenomenon of plea-bargaining in American criminal

courts, can be interpreted as a more or less explicit critique of the economic

approach to litigation. Despite the basic and apparent compatibility of eco-

nomic assumptions with behaviours that can be empirically observed in the

courts, it can be also argued that these assumptions, and the models that derive

from them, fail to take into account some elements—such as uncertainty—that

can only be more appropriately described and interpreted in terms of organisa-

tional dimensions and constraints, for example, in terms of the technology

employed by the organisation.106 In other words: the organisation has to be

assumed as the context of rational decisions and behaviours, however they may

be defined or modeled, within the courts. Otherwise, differences in disposition

patterns between and across jurisdictions cannot be completely or satisfactorily

explained.107

The influence of the organisational context can be generalised, negatively, as

a critique of any rationality model or theory that seeks to explain judicial out-

comes108 on their terms alone, including purely organisational approaches, and

positively, as the possibility of integrating, synthesising and extending the

explanatory power of such models and theories. Thus, for example, an empir-

ical study on criminal sentencing outcomes in 73 counties in the state of

Minnesota attempts to do precisely this with regard to three theoretical

approaches to criminal sentencing: a formal legal theory, a substantive political

theory, and an organisational maintenance theory.109

The formal legal theory states that sentencing is primarily determined by legal

variables; the substantive political theory holds that sentencing is determined by

legal and social status variables, while the organisational maintenance theory

finds that sentencing is determined by legal and processing (operational) vari-

ables.110 The study conducts a statistical analysis of a sample of 1,532 felony

cases ending in conviction which were initiated during the first six months of

1983.111 The dependent variable—sentencing—is measured according to the

probability of receiving a prison-term sentence and to the length of the sentence

received.112 The independent variables—legal, social, and processing vari-

ables—are implemented through one or more measures.113 A measure of
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bureaucratisation is introduced ‘to test whether the level of bureaucratisation of

judicial and prosecutorial administration where cases are processed conditions

the effects of legal, processing, and social variables on sentencing’.114

The results of the study are revealing of what the ‘organisational context’

means for the multiple variables that influence sentencing outcomes. When the

organisational context in which a case is processed is omitted, the organisa-

tional maintenance theory is better able to predict prison and sentence length.115

If, on the other hand, the two dimensions of bureaucratisation are introduced,

the relevance of the different theories and their variables is modified. In the

author’s own words:

The findings from the analysis of both judicial and prosecutorial contexts reveal that

the formal legal theory is supported under conditions of low bureaucratisation and the

organisational maintenance theory is supported under conditions of high bureau-

cratisation, whether it be judicial or prosecutorial. This pattern persists for both the

prison and the sentence length decisions, but is stronger for the sentence length deci-

sion.116

In conclusion: the study’s findings ‘point to the limitations of any sentencing

theory that fails to address the organisational context of sentencing.’117

Courtroom Workgroups and Plea-bargaining in the Criminal Process

Plea-bargaining, ie, the admission by a defendant of a certain degree of guilt in

exchange for a reduction in the charges or the sentence offered, is a widespread

method in the American criminal justice system for disposing of criminal cases

by bypassing the costly, time-consuming jury (and sometimes bench) trial.118

Implicitly or explicitly, plea-bargaining is assumed to be an efficiency device in

criminal procedure. This assumption stems mainly from two interrelated

sources.

—For historical reasons, Anglo-American judicial procedure is based on the

notion of trial by jury, and this notion determines some of judicial proce-

dure’s most salient features. This is true, for example, of the trial as a con-

centrated, oral exposition of adversary argument; the finality of the first

instance decision; the limited possibility of appeal, etc.119 As much as trial

by jury is recognised as a right of the defendant, it is a right that can be, and
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actually is, usually waived. Conversely, the prosecutor has the power to

decide which cases to prosecute and which sentences to demand.120

—Trial by jury is cumbersome, costly, time-consuming, and most of all, a

procedure of uncertain outcome for both prosecutors and defendants. In

view of ever rising caseloads, it is further assumed that the criminal justice

system would simply break down if all cases led to a trial by jury, and that

plea-bargaining is a necessary evil that cannot be avoided, much less pro-

hibited, as has sometimes been attempted.

Empirical studies on plea-bargaining in American courts have mainly tried to

answer two questions: what are the factors that favor bargaining over jury trial,

and, likewise, bench trial over jury trial? To what extent is ‘case pressure’, ie,

the need for judges, prosecutors and attorneys to expeditiously process as many

cases as possible, a factor that explains the prevalence of plea-bargaining? 

In other terms: is efficiency the overriding concern in the context of plea-

bargaining? The empirical evidence gathered by those studies is inconclusive

and may be subject to interpretation.

A study conducted in the 1970s on felony dispositions in three American cities

sought to determine the factors responsible for the choice of guilty plea over

trial and of bench trial over jury trial in view of increasing workloads.121 The

study examined the case of 1,500 defendants for each of three cities, Baltimore,

Chicago, and Detroit. The study found that in addition to defendant or case

characteristics, the different outcomes in the three cities, in both the preliminary

hearings and the plea-bargaining process, depended on the structures and norms

of the workgroup operating in the courtroom.

The courtroom workgroup has characteristics commonly found among other

organised workgroups, such as relationships of authority and influence; com-

mon goals; specialised roles; a variety of tasks and work techniques; and 

varying degrees of stability and familiarity.122 Among the organisational char-

acteristics of workgroups and their environments, including sponsoring organ-

isations and the larger context, two were closely related to the choices

mentioned above (ie, guilty plea over trial, and bench trial over jury trial): famil-

iarity between the members of the workgroup, and the incentives motivating

their behaviour.123 Familiarity produced pleas, because through familiarity,

negotiations reduced uncertainty. This was the case of Chicago, described as a

city of ‘workgroup negotiation.’ Production and financial incentives, as well as

uncertainty reduction, produced bench trials, as in Baltimore, a ‘city of trials.’
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120 By contrast, prosecutors in the Continental tradition are much more bound by legal rules, so
that in principle they do not have the choice between prosecuting or not, if the legal conditions for
doing so are met. However, this does not imply that negotiation with defendants does not occur,
particularly if the evidence is not very clear. It simply means that negotiation is not a prominent, offi-
cial method of dealing with cases, which is why it may manifest itself in other forms.

121 Eisenstein/Jacob (1977).
122 Eisenstein/Jacob (1977: 20 ff.). See also an empirical study by Lipetz (1980).
123 Eisenstein/Jacob (1977: 62 ff., 251 f.).



When courtroom workgroup members were less familiar with each other and

incentives for bench trials were missing, jury trials became more prevalent, as in

Detroit, described as a city of ‘bureaucratised plea bargaining.’124

A similar approach was adopted by another study that focuses on the ‘court-

room elite,’125 as it calls the courtroom workgroup composed of the judge, the

prosecutor and the defense attorney. Members of a courtroom elite have a

shared interest in processing cases expeditiously, which is reinforced by certain

environmental constraints, such as due process expectations. This shared inter-

est stems from the particular incentives each member of the courtroom elite

faces,126 and translates into high rates of guilty pleas. The empirical evidence

analysed by this study showed that 56 per cent of all cases in a trial sample were

guilty pleas, accounting for about 80 per cent of all convictions.127 Only 12 per

cent of defendants were sent to trial, and 60 per cent were convicted. Where the

defendant appeared to resist efforts by the courtroom elite to maintain a cordial

atmosphere and expeditiously process cases, he was sanctioned quite harshly,

and sanctions were more severe when workloads were more pressing.128 Thus,

defendants were punished not so much for their actual crime, but for the ‘crime’

of disturbing the smooth working of the courtroom elite.

A study on the operation of the lower criminal courts in Connecticut speci-

fically examined the caseload-pressure hypothesis.129 For this purpose, it com-

pared a high-volume, heavy-caseload court with a low-volume, lighter caseload

court in a neighbouring community, in relation to several indicators of adver-

sarial proceedings. The study found that there was a lack of trials in both courts,

regardless of their respective caseloads. Similarly, the rate of motions by defense

attorneys willing to take advantage of adversary proceedings failed to reveal

substantial differences between both courts: around 90 per cent of the cases

were resolved without filing motions.130

As for plea bargains, the percentage of total charge reductions was compared,

rather than the rate of guilty pleas. Here, the percentage of guilty pleas involv-

ing a plea to a lesser charge was considerably higher in the heavier caseload
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124 Eisenstein/Jacob (1977: 65–171, 251 f.).
125 Nardulli (1978).
126 Nardulli (1978: 67 ff.), mentions, for example, the following:

—Average fees of private counsel are low, which produces an interest in processing a large num-
ber of cases;

—For judges, prosecutors and public defenders, the engine of their common interest is not case-
load pressure, but the structure of workloads; presumption of guilt is another important factor
that contributes to the routine nature of court work:

—There are no professional or financial incentives to engage in formal, adversarial proceedings
as a matter of course;

—The power of courtroom elites derives from discretion, distributed among members in such a
way that none can dominate criminal court operations.

127 Nardulli (1978: 184).
128 Nardulli (1978: 217, 219).
129 Feeley (1979: 245 ff.).
130 Feeley (1979: 251 f.).



court than in the low-volume court, suggesting that in the latter court there was

‘less need or pressure to settle cases by reducing charges.’131 The difference was

much more significant if only felony charges that eventually led to misdemeanor

convictions, were considered.132 The profile of sentences failed to reveal any

major differences between the two courts. Pretrial release of defendants on bail,

which could be expected to be more restrictive in the high-volume court, also

showed no dramatic differences.133 Courtroom observation was unable to

reveal significant differences in the rapid, perfunctory manner in which cases

were handled by both courts, except for the actual length of time they were in

session.134 In short, among all possible indicators of adversary proceedings,

caseload could only be strongly related to charge reduction.

A fourth study examined plea-bargaining as experienced by prosecutors,

judges, and defense attorneys.135 Specifically, the study explored the ‘post-

recruitment adaptation of new prosecutors, defense attorneys, and judges to the

‘plea-bargaining court’’; it tried to find out how newcomers adjusted to plea-

bargaining and what the adaptation process and the substantive outcomes

were.136 As part of the study, the efficacy of the ‘case-pressure hypothesis’ was

also tested. As in other studies, the relative lack of trials versus alternate modes

of case disposition was again confirmed. Furthermore, statistical data going

back to the final decades of the nineteenth century showed that this lack of 

trials was not a recent phenomenon and that plea-bargaining was as prevalent

in low-volume as it was in high-volume courts.137

The rate of trials remained constant in the three busiest courts even when a

change in jurisdiction was introduced that reduced case pressure without mod-

ifying personnel levels.138 The author concludes:

Rather than being simply an expedient dictated by unmanageably large case loads,

plea-bargaining is integrally and inextricably bound to the ‘trial’ court . . . The deci-

sion to plea-bargain is not fundamentally a function of case pressure; other factors and

incentives account for the decision to go to trial or to plea-bargain.139

A further statistical study on the emergence of implicit plea-bargaining—as

opposed to explicit plea-bargaining—in the US federal district courts during the

Progressive and Prohibition eras140 examined three competing explanations for

plea-bargaining, each of which received qualified support:
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131 Feeley (1979: 253).
132 Feeley (1979: 254).
133 Feeley (1979: 256 f.).
134 Feeley (1979: 258 ff.).
135 Heumann (1978).
136 Heumann (1978: 1).
137 Heumann (1978: 28).
138 Heumann (1978: 30).
139 Heumann (1978: 32).
140 Padgett (1990).



—The administrative capacity argument: Prohibition was a massive,

extremely discrete, moderately long-lasting shock to the court system.

Massive caseload brought about an increase in plea-bargaining, but only in

districts with high caseload pressure.

—The substantive justice argument: plea-bargaining is an effort to substitute

flexible sentencing standards, which remain sensitive to the idiosyncratic

background of the crime, for the rigid and often harsh provisions of the

criminal code.141

—The strength of the state’s case argument: plea-bargaining is a method

whereby the prosecutor can secure at least some punishment for factually

guilty defendants, whom the prosecutor is not sure he can convict.

Finally, two more studies seem to offer contradictory evidence. The first study

examined the effects of a 1975 felony plea-bargaining ban in the Texas district

courts in El Paso.142 Relying on an interrupted time series analysis with data for

the 1968–83 period, the study tested the hypothesis that the discontinuance of

plea-bargaining affected court caseloads, specifically the proportion of cases

going to jury trial and the disposition rate. The study found a considerable

increase in the proportion of cases going to jury trial immediately after the

implementation of the ban and a substantial but gradual decrease in the dispo-

sition rate, to which the jury trial contributed substantially. The study’s findings

suggested ‘that the ban on explicit plea-bargaining did affect the district courts’

ability to move the felony docket efficiently.’143

The second study, an analysis of the lower (municipal) courts of Philadelphia,

tries to show that there are courts where a high proportion of dispositions and

determinations of guilt can be attributed to genuine adversarial trials, and that

‘mass processing and pleas of guilt need not dominate the courtroom scene’.144

After allowing for the appropriate adjustments and qualifications (to inflated

trial rates), the study found that contested trials (without a jury) still made up

about 50 per cent of all dispositions by trial or guilty plea, a figure in sharp con-

trast to the equivalent figure of less than 10 per cent in other American cities.145

The higher proportion of trials stemmed from a particular court organisation

and culture that fostered specific professional attitudes and behaviour 

patterns.146

* * *
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141 Cf Feeley (1979: 273 f.): ‘The normative stance that facilitates this ‘short circuiting’ (ie, plea-
bargaining) is a consensus by nearly everyone involved in almost every case that the defendant is in
fact responsible for some wrongdoing connected with the charges’. By dispensing with the trappings
of formal procedure, equitable, substantive justice can be provided in an efficient manner.

142 Holmes et al. (1992).
143 Holmes et al. (1992: 139).
144 Schulhofer (1985: 520).
145 Schulhofer (1985: 524).
146 Schulhofer (1985: 590).



The empirical studies just described hinge on the fundamental distinction

between two different and apparently mutually exclusive modes of criminal case

disposition: the adversary trial and plea-bargaining. However, the distinction is

not always clear, since it is necessary to define what characterises the form and

degree of ‘adversariness’ of a judicial proceeding.147 And even if the indicators

of an adversarial process can be identified and measured, trials and plea-

bargaining may prove to be less mutually exclusive than generally assumed.

Indeed, it is possible to conceptualise criminal case processing by American

courts as a recursive process in which adversarial and non-adversarial phases

alternate.148

In order to determine the place of efficiency devices in the judicial process, it

is important to look for the point of reference and evaluation of the distinction.

Such a point of reference is an ‘adjudicative ideal,’149 as defined precisely by the

adversarial trial, however fictitious or unattainable it may be from a historical

point of view, and the criteria of due process with which such trial must com-

ply. Therefore, any alternate mode of disposition that departs from the ideal,

and notwithstanding the powerful constraints to which it may respond, can be

viewed (and disqualified) as providing less justice and as deriving from alien

concerns, such as speed, self-interest, amicable work relations, avoidance of

uncertainty, and the like.

What these studies show, instead, is a much more complex picture, in which

the organisational context of the judicial process usually, but not always, struc-

tures the general incentives for all participants in a way that is more or less 

consistent with social expectations and with the rational use of social resources.

In other words: although one instrument or device often apparently or most vis-

ibly responds to efficiency considerations—such as plea-bargaining—it is the

complex interplay of internal and external variables and the articulation of 

the three dimensions of organisational action already discussed, that modify the

operation of the adjudicative ideal and contribute to the real practices that devi-

ate from it. Here, such variables include familiarity between participants; social-

isation and work routines; organisational culture; caseload pressure; the

participants’ notion of substantive justice, uncertainty over outcomes, etc. It is

interesting to note that the adjudicative ideal itself may cause such deviation, for

example, by raising process costs, as in the lower criminal courts. Hence: ‘the

process is the punishment.’150
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147 Feeley (1979: 250 ff.). Feeley proposes to use formal motions by the defense and sentence prac-
tices as indicators of an adversarial process, in addition to trials. Plea-bargaining can also be under-
stood in at least two ways: as the product of joint negotiation, or as a process that establishes the
‘going rate’ or ‘price’ for particular crimes (253). See also Schulhofer (1985: 527 f.), who proposes a
notion of adversariness based on the defense’s efforts to win acquittal and to forcefully contest the
prosecutor’s charges.

148 See Emmelman (1996).
149 See Feeley (1979: 278 ff.).
150 Feeley (1979: 199 ff.).



Although these studies refer specifically to the American criminal process, a

more general conclusion may be drawn regarding the problem of efficiency

devices and strategies. Whatever is regarded as an efficiency device is variable

and dependent on a particular legal, institutional, and organisational culture.

Whatever does not belong to the core ideals and expectations of the legal

process in a particular society or legal tradition, will probably be seen as

responding to more or less unrelated concerns, such as efficiency. This may help

explain, for example, why case and court management have varying degrees of

relevance in different legal traditions.

The Internal Organisation of Courts

The empirical studies discussed above refer mainly to the routines and proced-

ures developed within a ‘courtroom workgroup’ for the efficient disposition of

cases. In this section, however, we shall describe another set of studies con-

cerned with the internal organisation of the courts, ie, the structures for the

admission, distribution and control of judicial work in a broad sense. These

studies deal with the general, permanent organisation of judicial work in the

courts rather than the specific arrangement developed by a workgroup for the

disposition of individual cases. Some of these studies have been written from a

managerial perspective, that is, with the aim of recommending changes in the

courts’ management structures and work routines. As one would expect, there

will be a certain amount of overlapping with the managerial issues that will be

discussed later.

One of the first organisational studies in this respect is a study on the Italian

‘Corte di cassazione’, the Italian Supreme Court, published in 1969.151 The

study seeks to analyse the characteristics of the division of labour in the Court

and the Attorney General’s office (‘Procura generale’) regarding the main objec-

tives of this jurisdiction, as well as the characteristics of the professional staff

serving in the various organisational positions of both offices.152 This analysis

includes the examination of the organisation and flow of judicial work, as well

as of some of the factors that cause delay in the decision of cases. One particu-

lar goal of the study was of a practical nature: to provide an empirical, docu-

mented foundation for the reform and modernisation of the administration of

justice.153

The analysis of the judicial workflow included the following aspects:154
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151 Di Federico (1969). According to Di Federico, it is at least the first organisational study on the
Italian administration of justice (20).

152 Consequently, the study excluded any systematic analysis of the organisational units com-
posed of auxiliary personnel. Equally absent is any systematic consideration of external or environ-
mental factors, such as the lack of adequate facilities or the attorneys’ professional attitudes, as well
as of their impact on the judicial workflow. Di Federico (1969: 25).

153 Di Federico (1969: 20). In the last section, the study examines the usefulness of different writ-
ing, printing and electronic devices for documentation purposes.

154 Di Federico (1969: 290 ff.).



—The documentation services prior to the judicial work proper (mainly the

‘ruolo’ and the ‘massimario’).

—The activities for the organisation, coordination and preparation of judi-

cial decisions, such as hearing calendars, establishment of panels, assign-

ment of specific tasks.

—The preparation phase for the discussion of appeals, including the prepar-

ation of written and oral motions by the Attorney General’s office.

—The conduct of public hearing, and participants in those hearings.

—The operation of the ‘camera di consiglio’ (‘panel chamber’).

—The control of unity of doctrine by the ‘Procura generale’.

—The extension of judgments, the ‘massimazione’ and the control of adher-

ence to precedents.

In particular, the study found dysfunctional aspects and problems in relation to

the following areas:

—The prevailing division of labour in the Court and the Attorney General’s

office.155

—The relationship between the uniformity of judicial doctrine as a goal and

the prevailing division of labour in the sub-units of the Court.156

—The projected and actual number of professional personnel (‘personale

togato’), the age of this personnel, the problem of their residence outside

the Court’s location, and its rotation and turnover rate.157

—The privileged position of civilian sections in the distribution of organisa-

tional resources.158

—The increasing workloads and the pending business of the civil jurisdiction.

—The practice of granting ‘provvedimenti di clemenza’ in criminal jurisdic-

tion.

What are the factors that influence and determine existing patterns for the divi-

sion of labor in a court? What are the effects of these patterns on the efficiency

of judicial work? Regarding the first question, it appears that court size and

structure, as well as the scope of jurisdiction (general or specialised), certain 

personal traits of the judges, and the type of community in which the court oper-

ates, play an important role in defining the modes and degrees of the internal

division of labour. As regards the second question, there seems to be evidence

that an extreme internal division of labour, especially if it dissociates judicial

work proper from the activities that give support to it, generates coordination

and articulation problems that a managerial approach would attempt to solve. 

We shall briefly describe a few studies here that help to contextualise these 

problems.
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The first study concerns the working habits and strategies of American trial

judges.159 Although it mainly examines the judges’ working patterns, the study

also attempts to establish a link with certain structural factors influencing them.

American trial judges normally work in courts of general jurisdiction composed

of several judges.160 In urban areas, the assignment and decision of cases depend

on court size and specialisation by type of case, the existence of formal divisions

within the court, but also, on the past experience and expertise of a judge, and

his or her disposition rate and sentencing philosophy. In addition to these fac-

tors, there are specific case assignment systems, such as the individual or master

calendar, and specific work cycles, such as weekly or monthly terms. Judges are

rotated, and rotation follows time patterns also dependent on court size.

Finally, court politics, including partisan politics, may also play a role. In rural

areas, where there are normally no judges sitting permanently in the court-

houses, ‘circuit riding’ is the form in which judicial work is organised, a form

that also admits a variety of modalities.161

Since the early 1990s, the German Federal Ministry of Justice has commis-

sioned a series of studies, mostly of an empirical nature, under the heading

‘Structural Analysis of the Administration of Justice’.162 Several of these studies,

mainly undertaken by private consulting firms, have analysed the internal

organisation of the courts and proposed a number of measures designed to

improve and rationalise it.163 Here, I shall attempt to briefly describe the situ-

ation diagnosed by some of them, leaving their managerial proposals for later.

The first study concerns the collegiate courts of first instance of the ordinary

jurisdiction (civil and criminal) and the corresponding appeals process.164 The

study examined two sections: the judicial and the administrative sections.165

A diagnosis of the judicial section brought the following management aspects

to light:166
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159 Ryan et al. (1980).
160 Ryan et al. (1980: 47 ff.).
161 Ryan et al. (1980: 53 ff.).
162 ‘Strukturelle Analyse der Rechtspflege’. See the introduction by van Raden and Strempel in

WIBERA (1991: 7 ff.) on the purposes and research lines of this series. The structural analysis of the
administration of justice pursues two main goals: to show the possibilities of an urgent quantitative
relief of the courts, which promise to be successful independently from the procedural and staffing
measures that have been usual so far; and to show ways for a qualitative improvement in the admin-
istration of justice, particularly with an intention of making it more understandable and convincing
for the citizen. The series comprises studies with three main research lines: the coordination of judi-
cial and extra-judicial conflict settlement; the legal design of court procedures; and the organisation
of the courts and internal processes, which is the one that interests us here.

163 See for example, WIBERA (1991), Koetz et al. (1992;1993).
164 Koetz et al. (1993).
165 On average, 60% of the court personnel belonged to the judicial section and 40% to the

administrative section. Koetz et al. (1993: 11).
166 Koetz et al. (1993).



—The dominant form of the division of labour is the classic separation

between business office (‘Geschäftsstelle’) and secretariat (‘Kanzlei’).167

—The high degree of division of labour leads to a high number of file trans-

portation steps (27 out of the 62 tasks in an appeal involve file transporta-

tion).

—The basic distribution of tasks between the business office and the sec-

retariat is often insufficient.

—The dominant form in which the writing service is organised is through a

central office; the increase in writing homework increases coordination and

communication problems.

—The increasing size of the courts leads to a corresponding increase in prob-

lems such as anonymity, lack of motivation and lack of service capabilities.

The administrative section displayed the following traits:

—The organisational structure is not always uniform and transparent; tasks

and powers are not evenly distributed.

—Administrative offices are partly charged with tasks that are unrelated to

the court’s functions.

—The existing structures of administrative offices are personally rather than

functionally oriented.

—Functions that belong together, such as organisation and computers, are

fragmented across different offices, which causes coordination and com-

munication problems, redundancies and a waste of resources.

—Organisational structures have developed historically and are therefore

characterised by a certain lack of flexibility, which affects the possibility of

introducing new tasks and technological devices (computers).

—The court manager’s position lacks a clear organisational definition, which

leads to problems of power and accountability.

A survey on the organisation of the courts in the new German states conducted

in 1991, that is, the year after unification,168 revealed similar problems: a strict

division of labour between subordinated offices, such as the writing office, the

business office and the secretariat. Thus, for example, the simplest writing task

had to be performed by the central writing office. In addition to this, the spatial

separation between the offices translated into frequent file transportation steps,

although this was somehow attenuated by the direct delivery of the files. All this

required immense efforts to achieve coordination and control. By contrast, there

was a limited capacity to provide services, such as information, to citizens and

attorneys. The existing division of labour had negative psychological con-

sequences, particularly in the writing office: the fragmentation of the assigned
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167 In the business office, three principles of organisation combine: its own processing organisa-
tion, the professional organisation of judicial activities, and the service organisation for the court’s
clients. Bauer et al. (1983: 14 f.).
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tasks fostered a feeling of emptiness and monotony, a lack of motivation and

self-initiative, and a diminished sense of responsibility, as well as selfishness.

Compared to their West German counterparts, the business office was usually

smaller, as was the number of judges. There was no need for internal speciali-

sation among the office’s employees, which resulted in a series of positive

effects: the work situation was more orderly; employees had a better overview

of their work as well as an intrinsic motivation to carry it out; there was a

heightened sense of responsibility and less need to transport files.

The former German Democratic Republic’s jurisdiction had some interesting

organisational features of its own.169 These included the strict work schedules

for judges and court staff,170 as well as the much shorter periods for the dis-

position of cases. Legal advice was provided by both judges and clerks.171 The

system for classifying and keeping files was much simpler and easier to under-

stand. The card system for controlling files was also simpler and allowed for

decentralised handling. Each court had its own funds for certain expenses.

Unfortunately, some of these positive features were being phased out or had

already disappeared, as the Western legal system and its organisational techno-

logy were being transplanted in their entirety to the new states.172

In short: some of these studies show that the internal division of labor in the

courts is basically a function of a court’s size and of a traditional understanding

of the separation between judicial and non-judicial tasks. Even judicial tasks in

a broad sense can experience a fragmentation that leads to numerous coordina-

tion and articulation problems, as demonstrated by the existing separation of

business office and secretariat in the German courts. Although the separation is

not without problems of its own, it is the relationship established between both

offices that yields negative results. For this reason, the existing relationship has

been described as a ‘disintegration model’, based on the accumulation of diverse

weaknesses existing in the courts. Some of the weaknesses, besides the separa-

tion of business office and secretariat, included the fragmentation of the sec-

retariat into several writing units; the fragmentation of the tasks of the business

office; the introduction of additional management levels and functions; the lack

of spatial proximity between the offices; the sharp division of labor within each

office; and the enormous need for file transportation. If the separation were

retained, the cure for such weaknesses would be the partial (re)integration of

some of the tasks concerned.173
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169 Koetz /Frühauf (1996: 172 ff.).
170 Judges were available at least one day a week for an informal conversation.
171 A judge´s advice could have the effect of discouraging a filing with the court, while the clerk

would normally give advice on the technical requirements for such a filing once the citizen had
decided to bring suit.

172 Koetz/Frühauf (1996: 190 f.) speak of a lost opportunity, insofar as the positive features of the
former GDR’s jurisdiction did not stand a chance against Western competition. See also
Rennig/Strempel (eds) (1996).

173 See Koetz et al. (1992: 26, 32 ff.).



The negative consequences of the fragmentation of tasks within the courts

suggest that their internal organisation is in need of rationalisation, along the

lines of any modern, service-oriented management. This is, in essence, the main

justification for court management.

Adjudication, Administration, and Organisational Roles

So far, the internal operation of the courts, ie, the distribution of judicial and

non-judicial work, has been examined from a purely organisational point of

view. According to this perspective, there is no qualitative distinction between

these two types of work. However, some of the studies described here show

that, in practice, there is a clear distinction between adjudicative and adminis-

trative tasks in a broad sense. Depending on the particular traits of each juris-

diction, the relationship between both types of tasks ranges from complete

separation to varying degrees of integration, as embodied in certain roles (for

example, that of a presiding or chief judge).

We previously cited a Uruguayan study showing that judges failed to under-

stand, and in fact were uninterested in, the impact of the organisational and

administrative dimensions of the courts on their professional role. However,

this does not mean that no relationship exists or that a complete separation is

always possible.

A French study published in the early 1980s describes the various models of

the relationship between adjudication as a professional task and the adminis-

trative support it requires, as well as what the author terms ‘organisational

roles’, ie, roles that are not simply restricted to either a purely professional or

purely administrative task.174 The study analysed the operation of five French

courts of first instance (‘tribunaux de grande instance’) in the Parisian suburbs.

Three of them were selected on the grounds of the process of administrative and

institutional transformation they had recently undergone. Two others were

chosen to investigate the activity of prosecutors (the ‘parquet’) in criminal

cases.175

The relationships between the professional and some of the administrative

functions supporting it are first described in connection with the role of the clerk

(‘greffier’). Here, the study found three models of such a relationship in one of

the courts analysed:176

—Administrative tasks were organised as an autonomous, pooled sector of

activities, independent from the judges, who in the last resort had no inter-

vention in it, even with respect to the execution of their own work. This

was the case of the ‘criminal chain’, where the clerk’s role was regarded as

that of a ‘gestionnaire’ (‘manager’).

172 Processing Capacity

174 Emsellem (1982: 165 ff.).
175 Emsellem (1982: 35).
176 Emsellem (1982: 157).



—In the case of civil justice, the clerk’s role was organised in a decentralised

system that accompanied judicial work in the form of the classical assist-

ance of a chamber or specialised clerk (‘public official’).

—On the other hand, in the juvenile offenders’ court, professional and

administrative activities were intimately linked, and adapted to each

other’s rhythms and difficulties, in the clerk’s role as the ‘judge’s assistant.’

The three types of roles are located at points of increasing proximity to the

purely professional activity.177

On the other hand, the judge’s role operates in a context devoid of collective

life in which professional and administrative tasks are generally separated.

Moreover, the relative mobility required by the judge’s advancement within the

judicial career had the effect of reinforcing the attachment of professionals to

their profession rather than the organisation. However, the judge’s indifference

towards, or his detachment from, the administrative aspects of judicial work did

not always reflect a traditional attitude. It stemmed rather from organisational

factors, such as the size of the court, its internal structure and division of labour,

all of which conditioned the individual judge’s opportunity to have a full know-

ledge of the court’s operation and to become involved in administrative

issues.178

In the court analysed, only professionals, ie, judges, performed organisational

roles. This was the case of the chief judge, who occupies a statutory position

that entrusts him or her with the responsibility of managing and coordinating

different activities and offices. In addition to the responsibility of participating

in and deciding on certain judicial proceedings, the chief judge (‘chef de juridic-

tion’) had a professional responsibility for the operation of the court, which was

different from the responsibility that involved, on the one hand, the organisa-

tion of judicial work, and on the other, the administration and management of

the court itself.179

The chief judge’s professional responsibility referred to the contents of the pro-

fessional activities of the court’s members. It covered the determination of spe-

cialisations, an advisory role towards the other judges, the definition of the

overall orientations of judicial decision-making (such as the harmonisation of

precedents), and the direction of training activities for future judges. The chief

judge’s more administrative tasks comprised the coordination of the judicial per-

sonnel’s activities, the organisation of hearings, the assignment of judges, as well

as the administration of the budget and file management (distribution of cases,

monitoring of the proceedings, etc.).180 As can be seen, the chief judge’s organ-

isational role included at least three different combinations of professional,
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administrative and managerial responsibilities, ie, these responsibilities were not

either purely professional or administrative but a varying combination of both

along a wide spectrum.

However, in the performance of an organisational role such as the chief

judge’s, neither the administrative dimension, which necessarily attaches to any

leadership responsibility, nor the organisational dimension, which derives from

the structural features of the organisation, such as its size, are subordinated to

the professional dimension but rather informed by its particular rationality.

Thus, whereas the professional dimension cannot be the sole object of the chief

judge’s direction powers, on account of the other judges’ professional independ-

ence, this dimension expresses itself in the professional considerations on which

organisational and administrative activities are based.181

Courts and Other Organisations

We have already referred to the possibility and advantages of an inter-

organisational approach in an analysis of courts as organisations. The inter-

organisational perspective posits, in essence, that the operation of courts is not

only affected by its internal organisation, but also by other organisations that

are linked to it. In fact, many actors in the judicial arena belong to various

organisations or, at least, respond to other organised interests. The concepts of

‘tight’ and ‘loose’ coupling, used to analyse decisions within one organisation in

terms of their predictable or indiscernible effect on each other, can also be

applied to inter-organisational relations, to the extent that predictability and

certainty constitute central problems in this respect. As shown by several of

these studies, the interrelationship between organisations has a direct impact on

the production and distribution of judicial services.

This insight is of fundamental importance for any change or reform project

that seeks to alter the operation of the courts by modifying procedural rules or

other internal aspects alone. In this section we shall present some studies that

help illustrate the influence of these other organisations in relation to the courts.

The Judges’ Sponsoring Organisations

Judges are usually seen as the central actors in the judicial arena, who, because

of such centrality and by virtue of the dogma of judicial independence, are not

subject to any authority or decision within the boundaries of their court. They

themselves are used to being considered as ‘autonomous decision makers’, and

as unquestioned rulers in their domain, and therefore expect everyone else
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around them to conform to this view.182 We have already seen that judicial sta-

tus itself is an organised, administrated role, and that this notion has significant

consequences for the way such a role is conceived of and performed. But do

judges belong and respond to organisations other than the court organisation?

Is their professional authority constrained or affected by these other organisa-

tions? What is the broader organisational context of their professional work?

Are there any other horizontal relationships between judges besides the hier-

archical authority lines to which they belong?

A recent study on the judges’ sponsoring organisation, ie, the bench, in a sin-

gle large, urban court in the United States (Circuit Court of Cook County,

Illinois) examines the degree of coupling between trial judges, in order to ‘illu-

minate the ways in which they collaborate with one another or stand in

another’s way’.183 Here, ‘coupling’ refers to the degree to which the actions of

one participant have predictable consequences for another within an organisa-

tion.184 ‘Where there is tight coupling, decisions made in one unit or level of an

organisation have predictable consequences in other levels or units’;185 con-

versely, activities are loosely coupled if the consequences of one person’s actions

are indiscernible or unpredictable.186

At the time, the court examined was composed of 400 judges and, as such,

was the largest unified court in the United States. The judges’ sponsoring organ-

isation comprises a congregation of judges, which meets at different forums.

The tightly and loosely coupled elements of the bench are regarded as stemming

from different features of the court’s structure.187

The most significant elements of tight and loose coupling involve the assign-

ment of judges to particular tasks by the chief judge. The chief judge’s assign-

ment powers create a considerable degree of tight coupling in the bench.

Assignments are of varying desirability (for example, high-volume courts are

less desirable than low-volume courts). Thus, the chief judge is able to ‘couple

perceived performance with desirable or undesirable assignments’.188

However, the chief judge’s powers are constrained by significant elements of

loose coupling. The first one stems from the way in which circuit judges arrive

at and remain on the bench (either through appointment or election), and the

chief judge has little influence on it, but such influence is greater for the election

of associate judges.189 Another element of loose coupling concerns the internal

operation of the court’s divisions. There are no uniform policies governing the
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assignment of judges within divisions, and internal procedures vary in each 

division.190

There are also other instances and sources of tight and loose coupling.

However, it is important to note that tight and loose coupling are juxtaposed.

Loose coupling of units within the court ‘produces a chief whose role it is to link

the units more tightly to one another’.191 This is evident in the chief judge’s

efforts to manage the docket and thus satisfy the court’s constituencies (attor-

neys, the business community, public officials such as the state’s attorneys and

the police, as well as other litigants and interest groups). Nevertheless, the

degree to which such efforts are successful remains limited.192

In conclusion, there are ‘both pockets of tight coupling and segments of loose

coupling within the judges’ sponsoring organisation’.193 The consequences

derived from the location of those pockets and the tensions between them occur

in three areas: the locus and style of administrative innovation in the court; the

responsiveness of the bench to its constituencies, and the allocation of resources

and services.194 Regarding the latter aspect, which is the one that interests us

most here, the author observes:

Responsiveness to clientele groups creates distinctive allocations of resources in the

courts that have serious consequences for the delivery of justice to various segments of

the population. These include the segregation of litigants, the allocation of judicial tal-

ent, the rationing of court time, and the mobilisation of political support for the judi-

ciary.195

Litigants are segregated in significant ways by the division of labor between var-

ious segments of the court: for example, the separation between juvenile, adult

felony, and civil cases, handled by separate divisions and assigned to different

locations (juvenile and criminal courts buildings are located outside the central

business sector of the city). The assignment of judges has a similar effect:

The least-experienced and least-qualified judges work in high-volume courts that pre-

dominantly service the poor. These are clients represented by low-status attorneys

who do not bring much clout to the table if they seek better judges, better facilities, or

more thorough consideration.196

Indeed, it is the chief judge’s need to maintain a certain level of political support

for the court, and the tensions between loosely and tightly coupled elements of
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the bench, which affect the rationing of resources among the various sections of

the court and particularly of court time.197

The study just summarised concerns the interactions between all the members

of the bench in a certain jurisdiction. However, there are other sponsoring

organisations of judges that can affect the efficient running of the entire court

system. These are selective organisations, since they are not composed of all

members of the bench but result from a selection process by its members. They

can either have governance functions with respect to the judiciary as a whole or

represent or coordinate the group interests of judges.

Examples of the judges’ governance organisations are the Council of the

Judiciary, which exists in many civil-law countries, or the Judicial Conference

in the United States. Owing to the difficulties associated with a global perspec-

tive, there seem to be few organisational studies on the governance organisa-

tions of the judiciary. Nevertheless, the associative movement of judges and its

impact on the court system seems to have received more attention from empir-

ical research, particularly in countries such as Italy, France and Spain.198

Italy provides a fascinating example of the interaction between both types of

sponsoring organisations.199 Under the Italian Constitution of 1948, the gover-

nance of the judges’ status and responsibilities has been conferred on the

‘Consiglio Superiore de la Magistratura’, which means that the judges them-

selves, or rather, their representatives, determine their own institutional status

(recruitment, assignments, transfers, advancement, and disciplinary measures),

since they have a two-thirds majority in the Council. This basic arrangement,

designed to sever most of the institutional links between the judiciary and the

political system, has resulted in a further transformation of the judicial status

and role due to the increasing influence of the Italian judges’ association

(‘Associazione Nazionale Magistrati Italiani’, ANMI) within the Council.

Specifically, several amendments to the rules for the election of the judges’ rep-

resentatives have resulted in a reduction of the influence exerted by the highest

posts in the judicial hierarchy and in a growing influence of the leaders of the

various ideological factions that coexist within the Association.200

The judges’ association has managed to produce a tight coupling between the

group interests of the bench and the governance mechanisms administrated by

the Council of the Judiciary. Indeed, Italian judges have succeeded in abolishing

virtually all organisational constraints on the judicial career system and all hier-

archical relations that derive from it. Consequently, seniority is acknowledged

as the only criterion that governs the professional advancement of the individ-

ual judge, which no longer depends on actual examinations and evaluation

mechanisms. Judges may even obtain the title and salary of higher positions in
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the judicial hierarchy without actually performing the corresponding func-

tions.201 It is easy to see why such a system is bound to foster low professional

motivation, a diminishing sense of accountability, a lack of real career incen-

tives and therefore, a search for recognition and opportunities outside the judi-

cial institution.202 It will also obviously have an impact, as shown in the study

of the Chicago bench, on the form and conditions for the provision of judicial

services, upon which we can only speculate.

Police and Prosecutors

Socio-legal research has long analysed the influence of police and prosecutorial

behaviour on the number and types of cases that reach the criminal courts (selec-

tivity), as well as the consequences of such selective behaviour for the outcome

of these cases in the courts. Such a selection process has been conceived of as a

series of successive, more or less isolated stages, in which the relevant actors

behave within particular institutional or personal constraints that contribute to

the progressive reduction and concentration of the number and categories of

cases.

The inter-organisational perspective may place a different emphasis on the

reasons that explain these phenomena. It may show that the process observed is

the result of inter-organisational relations rather than of constraints to which

more or less isolated actors are subject, and that the participating organisations

frequently have diverging interests and goals that make cooperation difficult.

Thus, for example, it can be shown that the police do not have a great inter-

est in making more arrests than necessary for the maintenance of order, or

arrests that necessarily lead to a conviction: ‘arrest not leading to conviction can

serve a number of valued police functions’.203 Furthermore, considerable effort

is required to assure a conviction, so unless the violation is serious enough, the

police may not see the need to undertake it, because they ‘sometimes view the

evidentiary requirements imposed by the courts as unworkable’.204 On the other

hand, it is somewhat ironic that good police work ‘may contribute to weak cases

for prosecutors’.205 Although prosecutors ‘are part of the same state apparatus

as the police’, they are ‘influenced by very different goals, pressures, and expec-

tations’, which, in turn, are ‘reinforced by differences in social background, edu-

cation, and career aspirations’;206 they are not directly involved with order

maintenance but with the formality of an autonomous legal system.207
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Differences between police and prosecutorial work represents ‘a conflict of

organisational standards and needs’,208 especially if the police have not been

directly placed under the authority of prosecutors, as occurs in the United States

at least. However, legal ‘obligations and structural constraints require a mini-

mum of cooperation even in the face of estrangement’.209 In this respect, there

are a number of ways in which institutions with divergent goals and interests

can seek to attenuate conflict and pursue cooperation, such as the following,

several of which are present in police-prosecutors relations:210

—The development of exchange relationships.

—The mutual acceptance of conflict-resolution institutions.

—The adoption of coordinating mechanisms.

—The emergence of informal boundary-spanning institutions.

—The integration into more powerful organisations.

In short, here we have another example of interaction between organisations

which affects judicial work, but over which the courts have relatively little con-

trol. Police work is of central relevance for the disposition of criminal cases, and

for this reason, among others, they are subject to the courts’ directives. The

courts may prescribe standards for making arrests, but ultimately, they ‘are

dependent upon the police to implement them’.211

Attorneys and the Bar

Attorneys, the organised bar, have both common and antagonistic interests with

respect to the courts. Attorneys and judges apparently share a common concern

for the effectiveness of the justice system and for the prestige and social influence

of the legal profession. However, they also have divergent, sometimes contra-

dictory concerns. To judges, effectiveness may mean rationalisation, speediness,

and increased productivity in the disposition of cases, particularly at times of

scarce resources. To attorneys, it means the efficient management of files and

the control of procedure in their clients’ interests. These concerns are not always

compatible with each other. Therefore, their relationship may be expected to

assume the form of either cooperation or conflict, including the dynamic trans-

formation of one into the other in alternating cycles. In either case, the form

assumed by the relationship between bench and bar is influenced or affected by

organisation. This is borne out by a study on the relationships between two

French courts of first instance (‘tribunaux de grande instance’) in two medium-

sized judicial districts and the local bar.212
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In Bar A, distrust and hostility of the attorneys towards the judges prevailed.

Attorneys were highly critical of the changes introduced in the administration

of justice, since they felt that their interests and concerns were being neglected.

The new president of the bar then decided to launch a cooperation effort, which

soon succeeded in establishing a more relaxed climate. Both sides committed

themselves to mutual adjustments and concessions. However, the positive

results initially observed threatened to disappear. The strict rules the bar had

agreed to impose on itself implied the need to rely on members’ cooperation,

which was not completely guaranteed, given the low degree of internal dis-

cipline and solidarity prevailing in the organisation.

In Bar B, the starting situation was the opposite, since the attorneys initially

evaluated the court in positive terms. However, some reservations were

expressed regarding the notion of judicial productivity, as reflected in judicial

statistics. A cooperative system between bench and bar had been in place for

some time, facilitating a climate of mutual understanding and dialogue.

Suddenly, the court suspended the cooperation unilaterally, due to a pressing

lack of resources and to the arrival of a new presiding judge, as a result of which

the relationship entered a phase of conflict.

The Challenges of Change and Reform

No institution can afford to remain static and unchanged. Courts, too, are fre-

quently subject to reform efforts. We have seen that costs and delay, which are

usually seen as a function of court overload, are a major reason behind judi-

cial reform. However, why is it that certain reform efforts succeed while others

do not? This is a question of the utmost importance, because we are not only

interested in studying the operation of the courts and the factors that affect

court efficiency for their own sake, but also with the purpose of identifying

efficiency-enhancing strategies which are likely to be successful. We suspect

that the complex nature of courts and court systems as organisations provides

part of the answer. In other words: any change introduced into the system is

affected by complex organisational and inter-organisational structures. In this

section, we shall explore some of the general reasons why change that is initi-

ated from the outside, especially by way of amendments to procedural rules,

encounters significant obstacles to its implementation within the court system,

and how change is generated, spread and rationalised within the judicial insti-

tution.

Reform Impact

Two studies published in the late 1970s and the beginning of the 1980s, reflect,

from a more or less explicit organisational perspective, on the reasons for the

limited success or failure of criminal justice system reforms in the United
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States.213 To this end, they review several reform efforts and the relevant evalu-

ation studies.214 They basically conclude that change initiated and implemented

from outside the judicial system has little likelihood of success if it fails to take

into account the complex organisational and incentive structures in which such

modifications are to be inserted.

The first study begins with the observation that, in criminal justice reform, ‘a

historic pattern of proposals, implementation, and ultimate failure is consist-

ently reenacted’.215 The repetition of failure can largely be attributed to recur-

ring misperceptions about the nature of the judicial process and about how

behavior within that process can be modified.216 It should be recognised that

formal rules do not define the essential character of the behavior of the actors

involved in the judicial process. Instead, behavior is shaped by more immediate

practical constraints in a context where discretion plays a significant role.217

Reform has been implemented in various ways such as legislation, appellate

decisions and bureaucratic administration. They all make certain assumptions

about how judicial behaviour can be modified and focus on different structures

and resources.218 Any such assumption must first ask why ‘a participant in the

judicial process (should) alter behavior in response to reform’,219 and never lose

sight of the fact that

current practice in the judicial process is neither random nor arbitrary. Rather, it

reflects long-standing accomodations of various interests. Since this accomodation is

likely to be regarded as desirable by practitioners, change will not occur spontan-

eously but must be induced by reform. That is, the reform must stimulate change by

supplying adequate incentives or the impact will be negligible.220

A reform is an external variable that proceeds from

a judgement that the current performance of the judicial process is deficient. Even if

couched in such terms as due process or equal protection, this judgement is a state-

ment of policy preference that ex hypothesi contradicts the operative priorities

reflected in current practice.221

This will generate opposition or indifference to reform objectives. ‘In most

instances, not only is there no general desire to change, but there is a systemic

tendency to retain the status quo’.222 System impact, which can be defined as any
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behaviour change within the organisation or system studied induced by a

reform, occurs only if a reform supplies incentives sufficient to overcome exist-

ing motivation.223

The second study cited makes similar observations and reaches similar con-

clusions.224 According to the author, criminal justice reform deals with three

main problems: the incentive for initiating reform, the implementation process,

and evaluation.

Regarding the incentive for initiating reform, the author notes that given a

lack of incentives for system-wide changes within the courts, the impulse for

innovation usually comes from the outside. Reforms often fail because reform-

ers offer simple solutions for complex day-to-day problems, undercutting

implementation on the way:225 ‘those that are in the best position to assess the

needs of the courts have the least incentive to innovate, while those who have

the incentive do not have the detailed knowledge’.226

Implementation becomes problematic partly because of several features of

the courts that exacerbate the tendency to failure:227

—The fragmentation of the criminal justice system facilitates judgments of

success even as reforms fail.

—Many reforms have sought to circumvent sluggish institutions by creating

new programs, but these quickly become part of the problem.

—The success of reform programs has been often declared prematurely.

Finally, there are also the methodological problems of evaluation. A scientific

evaluation is unavoidable because there is no other rigorous way to find out

whether a reform has been successful or not. Here the author points to an

inescapable paradox: the more rigorous an evaluation, the more likely it is to

sound inconclusive.228 This is hardly encouraging for policy-makers who expect

rather clear-cut problem definitions and workable answers to them.229

The Internal Generation, Dissemination, and Rationalisation of Change

The problems raised by judicial reform are not reduced to the overall success or

failure of externally induced change. There is always a crucial local dimension

that cannot be overlooked. Changes are often generated and propagated by

local initiatives, and even when changes are centrally ordained, they are always

subject to local interpretations and adaptations. This is clearly shown by a
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French study on eight medium-sized courts of first instance (‘tribunaux de

grande instance’), conducted from an organisational perspective by two sociol-

ogists. The study illustrates and explains how the imperatives of modernisation

and effectiveness, to which the judicial institution must now respond, translate

into management practices that arise from the local characteristics of the courts

and the specific concerns of the judges and officials in charge of them.230

The general context for local change is characterised by an extremely limited

margin for the management of court resources by the responsible officials.231

The professional independence of judges prevents these officials from introduc-

ing changes into the organisation of judicial work—be they reforms promoted

by the Ministry of Justice or changes sought in themselves—without engaging

in negotiations with all the participants concerned or entering into more or less

explicit agreements.

In particular, the study identified several court management styles in the eight

courts related to the management of change:232

—Voluntaristic management: this type of management relies on an overall

policy for a programme of change. It expresses itself in transformation pro-

jects designed both to enhance the effectiveness of court services as well as

to attain a higher control of case flow and impact of decisions rendered.

Here, the initiative lies with both chief officials of the court, the chief judge

and the state attorney. They agree to a plan for common action and the

implementation of change. However, the voluntaristic nature of the modi-

fications of working habits becomes a source of internal tensions.

—Management based on opportunity and alliances: this management style is

characterised by the absence of coordination and agreement between both

chief officials and, therefore, by the introduction of single, discrete reforms.

Either because only one of those officials is interested in really starting and

carrying out change, or because both are so concerned with their respective

spheres of action, changes have to be negotiated with the judges and

alliances have to be worked out.

—‘Reactive’ management: the two court chief officials are on good terms

with each other, but are skeptical of changes and unaware of the need or

the value of investing in management and reform. They are mostly con-

cerned with judicial work and its quality. However, their lack of interest in

change does not prevent them from leaving the possibility of introducing

innovations open to the judges and other court officials. Nevertheless, such

innovations are more dependent than anywhere else on the permanence of

the persons who introduced them in the first place.

Thus, despite the identical formal structures between these courts, and the fact

that they are bound by similar constraints, there are considerable differences in
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the implementation of changes and the management styles adopted by their

chief officials. These differences depend less on the personality of those officials

than on the nature of the relations they establish.233

The means by which innovations appear, are propagated, or disappear within

the judicial institution are closely linked to the mobility of judges and their peri-

odic transference to other jurisdictions.234 Change is generated at different

points in the judicial system, on the initiative of the judges themselves and for

the purpose of solving the problems with which they are confronted, and is then

transmitted to other jurisdictions, following specific, complex patterns.

However, it is not uniformly propagated, because innovations are constantly

displaced or reinterpreted according to local conditions, and may also eventu-

ally disappear.235

Such initiatives can be examined along two dimensions: the horizontal and

the vertical dimensions.236 The horizontal dimension refers to the movements of

individual judges from one court to another and to the ‘tool box’ of solutions to

organisational or procedural problems they carry with them. Passage from one

court to another helps to enrich the ‘tool box’, by incorporating new experi-

ences into it. However, the innovations left behind have to find a successor will-

ing to adopt them again, if they are to survive. The vertical dimension of the

propagation of changes is linked to the organisational features of each court,

which determine the likelihood that the innovations proposed by the judges will

be integrated into the set of solutions that the court has found in order to deal

with its local problems.237

In conclusion: a consideration of the local ways in which change is generated

and adapted is important for the image of any modernisation policy, particu-

larly if it appears to be a technocratic response, uniformly imposed on all courts,

for the sake of a more accurate evaluation of their activity and needs, as well as

of the rationalisation of their functioning:238

Modernisation appears rather as a result of solutions produced locally by the courts

in an attempt to solve the contradiction between the limitation of available resources

and the need to assure the quality of the services provided.239

Changes in court organisation and procedure—and this is best exemplified by

the use of computers—show the ever-present tension between the trend towards

uniformity and the diversity that is an outcome of the local mechanisms for the

introduction and adaptation of new devices.240 In fact, for such tension to be
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productive and successful, it is necessary to find and implement an articulation

between local initiatives and national modernisation programmes.241

* * *

Some of the studies summarised above prove the importance of personal and

collective interaction as it contributes to the development of a specific legal and

organisational culture unfolding on its own local dynamics. No matter how dis-

tant the origins of a legal institution or of reform impulses may be, they must

always be redefined and renegotiated at the level of local practice. Thus, the

problem of reform lies not in the effectiveness of central or of local impulses

alone, but in a combination of both.

More generally, the usefulness of studying courts, judges, attorneys and other

actors participating in the judicial arena as organised actors responding to inter-

nal and external impulses, has been clearly shown. In fact, it is suggested that,

in order to be effective and successful, changes require the condensation of

social action. This means the generation of pressure on actors to adopt an

organised form which entails both opportunities and limitations. Thus, for

example, in the case of the French attorneys in the cities of A and B: internal 

solidarity—an organisational variable—seemed to be a condition for the con-

tinuation of any cooperation effort between bench and bar. This helps counter-

act the impression that attorneys are not an organised actor at the interactional

level, but, at best, a fairly powerful corporate interest that must be reckoned

with.

PROCEDURE

Judicial procedure and the organisations we call courts are evidently dependent

on each other. But how? What are the appropriate concepts for describing and

explaining this relationship? To clarify this mutual dependence, it is necessary

to understand first that procedure and organisation overlap to a certain extent,

since both attempt to structure judicial work in view of the goal of producing

legal decisions. However, it is also important to distinguish between procedure

and organisation, if we are to assess the possibilities of manipulating them,

whether separately or jointly, for the purpose of achieving a higher degree of

court efficiency.

From a legal point of view, a procedure is a structured set of acts carried out

by persons performing special roles (plaintiff, defendant, judge, and attorney)

with the purpose of producing a binding decision that will dispose of a legal con-

troversy. Procedural acts and roles are regulated by legal rules enacted either by

legislatures or issued by a highest court or even defined locally by each court.

Procedural rules presuppose the existence of an organisation, at least in the

Processing Capacity 185

241 Ackermann/Bastard (1993b: 110).



sense that they do not usually regulate everything that is necessary to achieve the

procedure’s main goal. From this perspective, procedure is a necessary but

insufficient condition for establishing an organisation around it, if we do not

count the fact that courts as organisations handle a great number of procedures

at the same time. Procedure nowadays means mass business for the courts. So it

may perhaps be useful to distinguish between the adjudicative process as the

institutional goal around which a court organisation is established, and the indi-

vidual procedures (proceedings) of different types that are constantly reenacted

by such organisation. Frequently, organisational studies on the courts view pro-

cedure (or rather the adjudicative process) as a by-product of court organisa-

tion, when, in fact, the opposite is true: the adjudicative process lies at the centre

of judicial organisation. Hence, it is possible to show how the court apparatus

has articulated itself as a function of adjudication rather than vice versa.242

A procedure is also a social system, a differentiated set of specific social com-

munications.243 As a social system, procedure is autonomous in time and space.

Not only do parties have a different perception of time within a procedure, for

example, depending on whether delay is an advantage or a disadvantage 

for them, but procedure creates its own particular social time and own rhythm.

(For this reason, among others, procedures can never become speedy

enough).244 Furthermore, it possesses its own role structure. It is not just com-

posed of an invariable ritual,245 but requires decisions as premises for further

decisions.246 It has a specific goal, ie, the production of one, as yet uncertain,

final decision that can be recognised by the legal system and incorporated into

its structures.247

But is procedure a (formal or informal) organisation? Judging from the ele-

ments of organisational theory we have provided above and from the discussion

of the organisational nature of courts, procedure(s) can undoubtedly be

described as an organisation both different and independent from court organ-

isation. This helps explain, for example, why the courtroom workgroup has

been identified as an organisation of its own: it is a ‘procedural organisation’, so

to speak.

If procedures are temporary organisations, then their relationship with the per-

manent organisation of the courts can be conceptualised in inter-organisational
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terms, and more specifically, as an example of fairly tight coupling. In order to

operate in a reliable way and produce decisions, the relationship between the 

procedural organisation and the court organisation must be both close and pre-

dictable. This is mainly accomplished through the partial identity of actors par-

ticipating in both248 and by the detailed legal regulation of their main structures

and ways of operating, frequently within the same legal code.

We have seen how the ‘organisational context’ affects the production of 

judicial decisions. The procedural organisation may also influence court organ-

isation. Its autonomy fosters and provides opportunity for conflict and cooper-

ation.249 It produces informal expectations and practices to which court

organisation must adjust. The two-way influence is exemplified by ‘local legal

culture’ as an explanatory factor for the pace of litigation.250

Hence, any modification to either organisation will affect the operation of the

other. But this also has significant implications for judicial reform: it is not

enough either to introduce changes into judicial procedure or into the operation

of the court organisation. The incentives operating in both organised systems

have to be altered if any reform effort is to be successful.

In this section, we shall examine the ways in which the processing capacity of

the courts is affected, or can be enhanced, by procedural rules, structures and

incentives. Such a strategy is based on the notion that procedure can and should

be rationed, rather than (or in addition to) discouraging litigation.251

Accordingly, judicial procedures should be made simpler, speedier and cheaper,

so that they remain accessible for those who really need them, even at the

expense of some reduction in the quality of judgments.252

Attempts have been made to accelerate procedures mainly by modifying pro-

cedure itself or the time periods required to complete various procedural stages.

This strategy undoubtedly can and does actually achieve positive results, at least

temporarily. However, empirical studies for the evaluation of this kind of 

modifications, such as those summarised below, sometimes yield inconclusive

or contradictory results, which reinforces the hypothesis that procedural

reforms engender an insufficient response if only legal structures are modified.

For this reason, other alternatives have been explored, such as the use of finan-

cial incentives, the recourse to simpler or more summary procedures to obtain

the same outcomes; the introduction of oral or written proceedings, etc. The

other main strategy focuses on the administration of the court system as well as

on court and case management.
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For reasons of space, the whole range of possibilities for increasing proced-

ural efficiency cannot be considered here. Thus, for example, we have not exam-

ined the leading role the judge can assume as an engine of procedure, especially

in the gathering of evidence. This is an important difference between the civil-

law and the common-law traditions that has already been discussed in connec-

tion with the topic of procedural justice.253 We shall encounter this problem

again when examining the uses of case management. However, some of the

solutions discussed below imply such a role (for example, the use of time limits).

It is hoped, nevertheless, that this section will provide a sufficient number of

examples so that the main issues and possibilities become reasonably clear.

The Acceleration of Criminal Proceedings

The speediness of criminal procedure is a matter of the utmost importance,

especially when the accused person has been arrested and remains in prison for

the duration of the proceedings.254 In light of the presumption of innocence, it

would be unfair to defendants to prolong their time in prison beyond a strictly

necessary period, if there is a possibility that they will be acquitted at the end of

the trial. However, speediness is not only in the interest of defendants, because

public opinion and victims alike are interested in swift punishment, especially

for the most serious offenses.255 Since evidence decays with time, proceedings

should be accelerated as much as possible, but without affecting the right to

defense.

It would appear that criminal proceedings take too long everywhere.256 The

causes of delay are not difficult to name: the increased burden placed on the pro-

cedure in order to avoid judicial error; the increase in crime rates, combined

with an inadequate level of resources available for the criminal justice system.257

As a consequence, a whole set of measures and strategies have been applied to

reduce such delay, which can be grouped into two main categories: the total or

partial elimination of criminal proceedings, and procedural rearrangement.258
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The first category means that certain cases are kept away from the criminal

justice system (by complete decriminalisation, transferral to administrative

authorities, disposition by the public prosecutor, and the like) or that certain

stages of the proceedings are eliminated or abridged.259 The second strategy

encompasses the introduction of time limits and the establishment of special

procedures.260 Indeed, many legal systems have introduced time limits by way

of a general clause (for example: ‘within a reasonable period of time’) or by indi-

cating specific time periods.261 However, legal systems impose different sanc-

tions when time limits are exceeded. Some of them authorise the suspension or

staying of the proceedings, releasing the defendant from detention; others see no

grounds for invalidating or staying the proceedings.262 In Latin American coun-

tries, for example, the ‘prisoner without a sentence’ is a widespread phenom-

enon, since a large proportion of all accused persons in prison have not been

tried within the time limits stipulated by the law.263

Here, we shall only refer to the empirical testing of time limits introduced in

the so-called ‘speedy trial laws’ in the United States. Recognising that delay can

sometimes be attributed to prosecutors’ offices rather than to the courts, an

innovative system of financial incentives was used in the city of New York in an

attempt to speed up the prosecution of defendants. It should be noted that this

latter strategy, although intended to accelerate criminal proceedings, did not

actually introduce any changes into procedure, but instead modified organisa-

tional variables. It is included here, however, because of its intrinsic interest and

in contrast with procedural time limits.

Time Limits

Since the 1960s, most states and the federal government of the United States

have passed so-called ‘speedy-trial laws’.264 Such laws typically require courts to

bring defendants to trial within a specified period of time, usually four to six

months. Time limits contained in these laws vary in strictness. The laws may

contain tolling provisions, which stop the clock for specified reasons, such as the

defendant’s failure to appear.265 The consequences for exceeding time limits

may also vary. The case is usually dismissed, unless the time limit is tolled,
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although some laws provide for the defendant to be released from pretrial cus-

tody if the time limits are not met.266

Since the avowed purpose of speedy trial laws is to reduce delay, they are

therefore evaluated with reference to this goal.267 It seems, however, that empir-

ical evaluation poses significant methodological difficulties, and it is likely that

for this reason, among others, the respective studies yield mixed results. Some

found at least partial evidence that speedy trial laws reduce delay, while others

were unable to establish such a relationship.268 Following is a brief description

of a few studies on this issue.

A study on the implementation and impact on criminal litigation delay of the

federal Speedy Trial Act of 1974, based on statistical data for the federal courts

for the 1971–81 period, concluded that ‘the federal justice system achieved rela-

tively high levels of compliance with the Act’s time limits during the past five

years’, ie, 1977 to 1981.269 However, the amount of time that elapsed in pro-

cessing most criminal cases changed little during the period:

the median elapsed time from filing to disposition was relatively constant between

1977 and 1981, and a major decline in elapsed processing time occurred only among

the slowest cases handled in federal courts,

which can perhaps be explained by an increased application of the Act’s provi-

sions for excluded processing time.270 The dismissal sanction was only effective

during the final year of the five-year period cited.271

A two-year study on the impact of a speedy trial statute in three Ohio courts,

based on interviews, observations and a sample of 2,267 cases filed over a ten-

year period, concluded that these rules were successful in reducing delay.272 It

found that processing times were substantially lower for cases filed in the year

after the statute went into effect in two of the three courts.273 However, a few

years before the enactment of the speedy trial statute, another delay reduction

program had been established, meaning that it was difficult to separate the

impact of the statute from that of the earlier programme.274
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Using a pooled time series-cross section design, another study evaluated the

impact of speedy trial laws in the felony courts of the states of Connecticut and

North Carolina.275 On the one hand, the study found no sign that the

Connecticut law had reduced delay. On the other, it found strong evidence that

speedy trial laws had reduced delay in North Carolina.276 As a control, the study

conducted numerous replications with different measures of delay and pro-

duced consistent results for each state.277 Regarding the impact of the North

Carolina law, it could not be ascertained beyond doubt that it was the speedy

trial law that had reduced delay. However, no other factor was found that might

have accounted for the statewide occurrence that had actually acted to reduce

delay, ‘except for a general climate of delay reduction of which the speedy trial

law was a key ingredient.’278

The general conclusion may be that, depending on their particular features

and provisions, laws of this type may be helpful in reducing delay in criminal

proceedings. However, there are also reasons to remain skeptical regarding their

suitability as a general strategy for delay reduction. It may be argued that speedy

trial laws only focus on one type of delay, so that even when they are effective,

there is no guarantee that other problems of delay are ameliorated; and, in fact,

they may be exacerbated.279 It can also be said that protecting the right to a

speedy trial and eliminating judicial delay are not identical or consistent under-

takings: the right to a speedy trial concentrates on harm to the defendant, while

judicial delay is considered a problem even if it benefits, and was sought by, the

defense.280

Another line of criticism focuses on the possible impact of these laws on the

quality of justice, as perceived by judges and attorneys, and on the way they may

alter the meaning and modes of the judicial role.281 Finally, a less-than-ideal

endorsement of speedy trial laws for policy-makers may stem from the recogni-

tion that ‘the current state of knowledge does not permit us to determine why

particular reforms are or are not effective,’282 although this does not preclude

reasonably well-founded speculation.

In view of all these criticisms, but without overlooking the fact that these laws

actually work to some degree, it may be advisable to undertake a preliminary

assessment of what impact time limits would have on actual proceedings. Thus,

in England, section 22 of the Prosecution of Offences Act 1985 empowered the

Home Office Secretary to apply time limits, separately in custody and bail cases,
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to specified stages of criminal proceedings up to the start of trial, although this

definition of statutory time limits was preceded by field trials in selected Crown

Court and magistrates’ courts.

The trials were designed to examine the practical implications of limits for the parties

and the courts and to assist in identifying deadlines which were realistic yet tight

enough to act as a discipline, thereby minimising time spent awaiting trial.283

The Use of Financial Incentives

As already noted, delay in the disposition of criminal cases is not always solely

the fault of the court, but may also be the responsibility of a different organisa-

tion: the prosecutor’s office. Thus, an interesting alternative strategy for accel-

erating criminal proceedings may be to provide appropriate incentives for this

organisation. Such a strategy was applied during the 1980s in the city of New

York through a Speedy Disposition Program (SDP) that provided financial

incentives for the city’s six district attorneys’ offices.284

The Program was born ‘out of the horror engendered in city officials when a

Federal judge ordered several hundred inmates awaiting trial to be released

from overcrowded jail’ and from ‘a sense of powerlessness with respect to regu-

lating or even coordinating the practices of the city’s District Attorneys. . . .’285

An analysis by New York’s Office of Management and Budget concluded that

even a marginal decrease in the number of ‘long-term detainees’ (defendants

awaiting trial more than six months in jail) ‘would produce a substantial easing

of pressure on detention space.’286 The Program’s goal was to achieve a reduc-

tion in the number of long-term detainees ‘in a context in which traditional

regulatory or ‘command and control’ policy tools were clearly unavailable.’287

The SDP provided an initial amount of money to be distributed as ‘seed

money,’ beginning in 1984, among the New York’s DAs’ offices. In order to

receive their share, the district attorneys agreed to try to reduce both the num-

ber of long-term detainees and the number of older pending felony cases in their

borough. By agreeing to participate in the SDP, the district attorneys placed

their offices in a two-year competition

in which those showing the greatest success in reducing the number of old pending

cases, and long-term jail cases, would be allocated the greatest share of an additional

. . . incentive pool.288

The specific delay-reduction programs to be established by each office and the

use of the money provided by the Program were entirely in the hands of indi-

vidual district attorneys.
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By traditional standards and indicators, the SDP was much more of a failure

than a success. City-wide results showed that during the first year of the pro-

gramme, there was a modest decrease in the number of long-term detainees

(roughly 10 per cent), while the number of cases involving defendants detained

for six to nine months remained approximately the same, resulting in a net

decrease in total cases involving six-month or longer detention of 3.8 per cent.289

During the second year, the number of long-term detainees rose sharply, by

more than 28 per cent for cases over nine months old, and by 16.6 per cent for

cases over six months old.290 Results were scarcely more encouraging for the

number of old cases before New York’s Supreme Court: a fairly substantial

decrease (of 23.7 per cent) in the number of 11-month-old cases was achieved at

the end of the first year, followed by a 12.9 per cent increase during the second

year. The net improvement was therefore slightly less than 14 per cent. A net

increase in the number of cases pending between 6 and 11 months ‘resulted in a

dampening of the reduction in the aggregate number of 6-month-and-older

cases to 4.5 percent’.291

However, there were significant inter-borough variations. In one borough

(Manhattan), there were substantial reductions in the number of old pending

cases and long-term detainee cases for both years of the programme. In another

borough (Bronx County), the first year witnessed the most significant reductions

of any county in either year. Two other major district attorneys’ offices

(Brooklyn and Queens) failed to achieve net reductions in either year of the pro-

gramme.292 These variations call for some explanation.

Brooklyn and Queens, the two boroughs that failed to achieve net reductions

after two years, established reduction programmes that relied on cooperation

with the courts—a cooperation that was not always guaranteed—and they redi-

rected resources to deal with the older cases, thus placing an additional strain on

other parts of the office. Another possible reason for their failure is that they

established what amounted to ‘crash programs’ designed as a temporary

response to a systemic problem.293 Bronx County achieved the greatest reduc-

tions of any office the first year. However, it seems that the major impetus for

this substantial decrease came from the court, with cooperation and help from

the district attorney, so ‘it does not appear that the district attorney’s made any

systematic changes in response to SDP.’294 Manhattan, the most successful

office, placed no reliance on the courts and instituted no special ‘old cases’ unit;

on the contrary, without any major changes in basic office structure and case-

handling procedures, ‘the office set up a number of seemingly minor alterations

designed as a shift in internal office priorities.’295

Processing Capacity 193

289 Heumann/Church (1990: 85).
290 Heumann/Church (1990: 85).
291 Heumann/Church (1990: 85, 87).
292 Heumann/Church (1990: 87).
293 Heumann/Church (1990: 87 ff., 91 f.).
294 Heumann/Church (1990: 93).
295 Heumann/Church (1990: 89).



In aggregate numbers, as explained earlier, SDP was clearly a failure: at the

end of the two-year programme, jail overcrowding remained a critical problem

in New York.296 However, the programme demonstrated that it is possible to

alter established norms and bring about changes in the priorities of ‘entrenched

criminal justice bureaucracies’ through financial inducements,297 especially

when some degree of competition is involved.

The Acceleration of Civil Proceedings

Public interest in the expeditiousness of civil proceedings appears to be less

acute than in the case of criminal proceedings. Traditionally, it has been 

considered that only ‘private’ interests are involved in civil disputes and, there-

fore, the pace of litigation has been predominantly under the control of the par-

ties. The resolution of private disputes through adjudication, however, also

generates public costs, and as a result of growing concern over court efficiency,

the celerity of civil proceedings has also become an important issue.298 For this

purpose, a variety of measures and strategies have been proposed or tried.299

They range from a general structural alteration that takes away from the parties

some of the control they exert over the proceedings and gives it to the judge or

to other court officials, to the use of time limits, as in criminal proceedings.300

These possibilities have been considered either as alternatives or in addition to

more traditional strategies, which seek the simplification and acceleration of

procedures, for example, by reducing waiting periods or through the increased

use of oral or written proceedings. Another strategy considers the use of special

abbreviated procedures and various procedural tracks.

Simplification

In 1976, the German Code of Civil Procedure (‘ZPO’) was amended by a ‘Law

for the Simplification and Acceleration of Judicial Proceedings’.301 Among other
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significant modifications, the amending law was designed to accelerate pro-

ceedings through a ‘concentration’ of various procedural stages. This goal was

achieved through the elimination of as many hearings as possible. Under certain

conditions, written proceedings made the complete elimination of hearings pos-

sible. Moreover, waiting periods between procedural steps were reduced and

the possibility of requesting continuances was also limited.

Several years later, a study to evaluate the impact of this legislation on the

duration of judicial proceedings was carried out.302 The study comprised all

civil cases (about 5.4 million) filed in the lower courts (‘Amtsgerichte’) and the

regional courts of first instance (‘Landgerichte’) during a six-year period, begin-

ning a year and a half before the entry into force of the amendments (January

1975 to December 1980; the law went into effect on 1 July, 1977). On the basis

of these data, time series were constructed for their statistical analysis in the

form of an ‘interrupted time-series quasi-experiment’. The idea of this method-

ology was to determine whether the normal development of a time series 

was ‘interrupted’ by some external intervention and what the effect of such

intervention was over time.303 Additionally, two samples were taken with the

purpose of evaluating changes at the individual case level.304

Statistical analysis for the lower courts showed that the amendments had led

to a reduction of 7.8 days in the duration of proceedings, considering an aver-

age processing time of 110 days (level of significance: 5 per cent). The greatest

reduction was observed, in both absolute and relative terms, in those proceed-

ings ending with settlement, with attorneys assisting both parties, and in con-

tentious proceedings, where evidence had been gathered and examined.305

Interestingly enough, the reduction did not lead to a higher number of disposi-

tions, in either total numbers or per judge. This apparent paradox can be

explained by considering that it is possible to reduce the average duration of a

proceeding by lowering the waiting time between hearings but without altering

the average processing time per case. The authors see this as confirmation that

the reduction in processing time was achieved precisely by observing the con-

centration principle established by the legislature.306

As regards the courts of first instance, statistical evaluation proved to be far

more difficult, due to the organic reform that was passed at the same time

(involving the establishment of specialised courts for family matters), which

Processing Capacity 195

independently monitored by the office of the clerk; the time and energy of the judge would be
absorbed by fairly routine matters. Moreover, the amendment failed to ensure that disputes of
‘higher complexity’ be heard and decided by a judicial panel rather than by a single judge. See
Bender (1979: 460 f.).

302 See Rottleuthner-Lutter/Rottleuthner (1989), Rottleuthner/Rottleuthner-Lutter (1990) and
Böhm (1992).

303 Rottleuthner-Lutter/Rottleuthner (1989: 30).
304 Rottleuthner-Lutter/Rottleuthner (1989: 30 f.).
305 Rottleuthner-Lutter/Rottleuthner (1989: 41 f.). In the first case, there was a reduction of 16.2

days, although the average duration of proceedings was 148 days; in the second, there was a reduc-
tion of 15.2 days, with an average duration of 193 days.

306 Rottleuthner-Lutter/Rottleuthner (1989: 44).



altered the jurisdiction of the other courts. Family cases filed both before and

after the legislative intervention were thereby excluded from statistical analysis.

However, the organic reform entailed changes in organisation and personnel in

those court chambers that had also heard family matters before the amending

law went into force. To take this situation into account, a distinction was made

between ‘mixed’ chambers, ie, those that heard family matters before the

reform, and ‘pure’ chambers, those that did not.307

When both types of chambers were considered, the average reduction effect

was 9.7 days. The reduction was greater regarding contentious proceedings end-

ing with judgment and proceedings ending with settlement. This effect was

more evident in the ‘pure’ than in the ‘mixed’ chambers. In the group of pro-

ceedings with the longest processing times (disposition through contentious

judgment, with gathering and examination of evidence), no significant reduc-

tion for both types of chambers could be identified for the post-intervention

phase. Finally, five groups of matters before the ‘pure’ chambers experienced

first a reduction and then an increase in processing time, which means that the

effect of the legislative amendments was temporary rather than permanent.308

Simplification in the sense of a less formal procedure, however, may not be

beneficial for all types of procedure. This is shown by a German statistical study

on the potential advantages for the rationalisation and efficiency of civil justice

through the use of a simplified procedure for small claims.309 The study was

intended as an evaluation of a legislative proposal, recently under discussion,

for the reinstatement of an informal or free procedure, as opposed to the normal

procedure, for the handling of claims under a certain amount (1,000 DM) in the

lower courts (‘Amtsgerichte’).310

On the basis of judicial statistics and the analysis of previous surveys, the

study concludes that the potential for rationalisation and efficiency-

enhancement through an informal procedure is extremely low and, therefore,

not justified. This is primarily due to the low amount at stake and the simple

structure of small claims.311 A threshold of one thousand DM would cover 43

per cent of all cases and 37 per cent of the total work capacity of the lower civil

courts, meaning that no more than 15 per cent of the judges’ working time, or

an equivalent of five hours a week, can be simplified or rationalised. In other

words: judicial practice and procedural principles in the lower courts would

have to be completely altered if such a time reduction were to be achieved.312 On

the other hand, a much higher threshold, above 1,500 DM, would have the

unwelcome consequence of including more than 50 per cent of all cases, thus

making the informal procedure the rule rather than the exception.313
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Oral or Written Proceedings?

An important difference between the legal traditions of the common- and the

civil-law, which is rooted in their historical origins, lies in the varying degrees to

which they have relied on written or oral proceedings. Oral proceedings have

predominated in common-law systems as a consequence of the need to present

all the relevant evidence to a group of lay persons (the jury) in sessions that are

as short and concentrated as possible. By contrast, the predominance of written

proceedings can be found in civil-law systems as a result of the influence of

medieval canon law and the fairly central role played by the judge in directing

the proceedings. In the contemporary world, however, judicial proceedings in

most countries are the result of a combination of written and oral stages of pro-

cedure. Nevertheless, the need to modernise the administration of justice and to

reduce delay has led reformers to consider the possibility of altering the existing

balance between the oral and written stages, as the case may be, to shorten the

proceedings and reduce processing times.

The use of one or more oral hearings may be an efficient way of handling a

case, but it usually creates a significant management problem, in terms of how

to schedule hearings requiring the personal appearance of the parties, witnesses,

and so on. One possibility of solving this problem is for the court to assume a

higher degree of control over the scheduling process and, consequently, over the

parties themselves. Another is, precisely, to substitute written documents for as

many personal appearances of the parties as possible. Thus, the Lord

Chancellor’s 1995 ‘Access to Justice’ report—an interim report on the civil just-

ice system in England and Wales314—examined the possibility of introducing

written briefs and motions to replace oral hearings, for the purpose of effectively

abbreviating procedures.

In many civil-law systems, the problem has been the opposite: how to replace

a procedure that relies excessively on written documents and generates ‘idle

time,’ during which ‘nothing happens,’ for the parties and the courts.

Continental European countries have been attempting to modernise judicial

proceedings since the beginning of the twentieth century by incorporating a

higher degree of orality into them and by striking a balance between the written

and oral stages of proceedings. A good example of this is the so-called ‘Stuttgart

model’, as implemented in German civil courts after 1967.315

The history of German civil procedure could be described as the constant

interchange between the principles of orality and writing and by the failure of

either principle to demonstrate its absolute validity. The same could be said of

the various hybrid arrangements developed unsystematically in practice.316
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The Stuttgart model is an attempt at joining these two principles in such a way that

each principle is employed in precisely that segment of the proceedings where, as a

consequence, an optimal result can be expected, so that when one of the principles is

employed, then it is used with a minimum of dilution.317

Proceedings according to the Stuttgart model are characterised by a written pre-

liminary procedure and an oral trial or main hearing (‘Hauptverhandlung’),

a term taken from German criminal procedure with the intention of signifying that the

decision of a case should be based (solely) on the outcome of a (preferably single) oral

hearing,

that is, during this hearing the entire body of the dispute should be subject to a

comprehensive examination.318

The Stuttgart model was the subject of various empirical tests.319 Most sur-

veys made a positive evaluation of the model in all respects, such as case pro-

cessing time; number of required hearings; compliance with deadlines; higher

settlement rate; fewer appeals and less reversals on appeal; lower costs as

regards attorney time; higher degree of satisfaction among attorneys and judges,

etc. One survey formulated and proved the following hypotheses:320

—The duration of proceedings can be shortened if the oral hearing is pre-

pared more intensively and is conducted in a more concentrated, thorough

manner.

—Of all preparatory measures, the most effective is requiring the personal

appearance of the parties.

—The presence of the parties at the hearing increases the likelihood that the

case will be settled and reduces the number of appeals.

—The active cooperation of the parties at the hearing leads to judgments of

better quality.

—The number of procedural steps is reduced.

Many Latin American countries are still trying to modernise their judicial systems

and their procedural codes through the introduction of the principle of orality

into their excessively written judicial proceedings, as attested by the papers pre-

sented at an international conference on the subject.321 Unfortunately, not all of

them clearly define the reforms introduced or their impact,322 as assessed by

empirical means, so we shall now summarise some of the findings in two coun-

tries where the introduction of a new code of procedure appears to have achieved

198 Processing Capacity

317 Bender (1979: 437).
318 Bender (1979: 437). For a fuller description of the model, see pages 438 ff.
319 Bender (1979: 462 ff.).
320 Conducted by Bender himself (1979: 464 ff.).
321 See Varios (1993).
322 Regarding Chile, we are told that in Santiago the average duration of an ordinary procedure,

including both instances, is five hundred days. Prior to the entry into force of Law no. 18.705 it was
973 days, but we do not learn more specific details about this law nor are we told whether the reduc-
tion is due to the principle of orality. See Tavolari Oliveros (1993: 231 ff.).



significant reductions in processing times, one by way of a higher degree of oral-

ity (Uruguay) and the other by the provisional acceleration of written proceed-

ings, prior to the establishment of a truly oral trial (Costa Rica).

In Uruguay, a new Code of Civil Procedure, which introduced trial by oral hear-

ing, came partially into force in 1989 and has been fully implemented since January

1992.323 Just over two years after the introduction of the procedural reform, it 

was noted that case processing time had dropped and that with few exceptions,

there was no significant backlog that prevented an efficient scheduling of hearings.

According to data covering nine months of 1992, in Montevideo, the capital,

courts were conducting two to five hearings each day, scheduled for dates close to

the conclusion of the initial written stage of the proceedings. On average, a 

preliminary hearing could be scheduled no more than four (and usually no more

than two) months after suit had been filed, with the exception of labour proceed-

ings, where a hearing was scheduled an average of six months after the filing of

suit.324 It should be noted that procedural reform was accompanied by other 

significant organisational changes, such as the introduction of a computerised

system for the random assignment of cases to the courts in Montevideo and the

creation of a significant number of new judicial posts.325

In Costa Rica, a new Code of Civil Procedure went into force in May 1990. In

this new code, the principle of orality was introduced for the examination of

evidence, but it was not implemented at the outset because of the cost of increas-

ing the number of courts. For this reason, the new procedure initially consisted

of simple, speedy written proceedings. According to an opinion poll conducted

among attorneys and judges of four judicial offices, a majority of judges (57.1

per cent) and attorneys (81.25 per cent) felt that the new procedure was more

expeditious than the previous one.326

Procedural Alternatives and Tracks

This section examines a series of efficiency-enhancing strategies designed

mainly to replace, in whole or in part, ordinary judicial proceedings with dif-

ferent adjudicative procedures or with non-adjudicative procedures, such as

ADR. Both cases involve alternative procedures which can largely be chosen by

the parties or the judges themselves, the main idea behind them being to adapt

procedure to the nature and scope of claims and litigants, in order to achieve the

best possible outcome. Cases brought before the courts may often follow differ-

ent ‘tracks’, depending on their characteristics, the litigants’ choice and the
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judges’ decision. Such tracks also offer alternative adjudicative procedures that

may replace normal or ordinary judicial proceedings either partly or wholly. As

one observer puts it:

Rather than seeking the impossible, which is to design a unitary system that can cater

to (all interests), we should seek to isolate broad categories of interests and design a

system of alternatives which can accommodate them.327

Alternative Dispute Resolution (ADR)

A substantial body of literature is concerned with so-called ‘alternative dispute

resolution’ (ADR), ie, dispute settlement which does not rely on authoritative or

binding resolution by a third party (as is the case with conciliation and media-

tion) or does so in a more informal manner (as is the case with arbitration).

ADR can be used as an alternative procedure either outside the courts or after

suit has been filed.328 ADR proceedings within the courts are intended to be

more expeditious, as well as more satisfactory to participants, than normal

adjudication would be, which has been often demonstrated by empirical

research.

Nevertheless, the most difficult question is to determine what the impact of

these alternative procedures is on the overall efficiency of the courts within

which they are conducted as well as on the litigation rate, considering that adju-

dication and ADR coexist within the same court and share its resources. It is a

well-known fact that, for a variety of reasons, a large proportion of cases are not

terminated by judgment, so that if mediation and conciliation were to be

actively pursued, a higher settlement rate might arguably help speed up adjudi-

cation. However, an economic analysis of ADR may show that this is not

always the case. Ex post ADR proceedings will not always be cheaper or

quicker, and, above all, they may cause higher litigation rates, as the filing of a

suit may be the only way to have access to ADR, or else when an unsuccessful

ADR proceeding still results in full litigation.329 A few empirical studies on the

so-called court-annexed arbitration in the United States have demonstrated pre-

cisely this.

Court-annexed arbitration programmes divert certain classes of cases to a rela-

tively informal hearing before one or more experienced attorneys who provide a

decision on the dispute. The parties to the case may then either accept the award

or reject it and demand trial de novo.330 The need to evaluate such 

programs both in themselves and as regards their impact on the overall court

functioning, has produced a large body of empirical literature.331 This type of
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evaluation is fraught with difficulties, because, at the very least, it is necessary to

establish a comparison between the period before and after the inception of a pro-

gram, as well as between cases diverted to arbitration and non-arbitrated cases.

The main results of two such studies, which offer interesting data on the opera-

tion of alternative informal procedures within a court, are summarised below.

The first study refers to the mandatory arbitration of automobile injury 

lawsuits which the state of New Jersey initially introduced as an experimental

procedure in two counties in 1983 and which was adopted statewide in 1985.332

Evaluation research was based on a random sample of 1,000 automobile negli-

gence cases filed in eight New Jersey courts in the second half of 1983, before the

programme’s inception, and in the second half of 1985. The latter included cases

assigned to arbitration as well as cases that were not. Data were obtained from

court records and from a survey of attorneys.333

The study reached the following main conclusions:334

—The programme captured a significant fraction of auto negligence cases,

although relatively few of them were disposed of by an arbitration judg-

ment: in the sample, 68 per cent of cases were assigned to the programme,

but many settled before they reached an arbitration hearing, About 55 per

cent of assigned cases were actually arbitrated and about 40 per cent of

those were terminated by arbitration judgment.

—More than half the arbitrated cases were appealed, but de novo trials were

rare (about 10 per cent of arbitrated cases), which suggests that appeal was

used primarily as a bargaining tactic, as over 80 per cent of appealed cases

settled before a trial took place.

—The study was unable to detect a significant effect on the trial rate, which

was initially quite low (5 per cent), so a larger sample would have been

needed to detect a significant reduction.

—Cases assigned to the programme were more likely to be adjudicated:

before the programme was introduced, most answered cases were settled

or dismissed without an adjudicatory hearing (trial). Arbitration was more

likely to divert many more cases from settlement than from trial,335 since it

provided disputants with an alternative adjudicatory option.

—Assigned cases terminated at a slower rate; delay being apparently linked

to the scheduling of arbitration hearings, although twelve months after the

initial filing the pace accelerated.

—The programme appears to have slightly increased case activity by attor-

neys and court staff: including a new set of litigation activities brought

about by introduction of arbitration; scheduling, preparing for, and 

participating in an arbitration hearing.
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—The programme did not have a measurable effect on attorney hours and

fees.

—Disputants were generally fairly positive in their evaluation of arbitration:

the majority of litigants and attorneys rated arbitration as a more efficient

procedure than either trial by jury or trial by judge.

The second study concerned the arbitration of high-stakes cases in a federal dis-

trict court.336 The study resorted to a experimental design in which cases were

removed from the arbitration process at random and placed in a ‘control group’

subject to non-arbitration pretrial procedures. This provided a standard 

against which to measure the arbitration-eligible ‘experimental group’.337 Data

were collected on 350 cases filed between 1 January 1985 and 31 December 1987.

Information was gathered from attorneys participating in these cases; litigants

in arbitration-eligible and control group cases were interviewed.338

The main findings were as follows:339

—The arbitration programme increased the likelihood that cases would be

pursued to the point of being answered: approximately 64 per cent of con-

tract cases and 84 per cent of tort cases in the experimental group were

answered, whereas in the control group, only 43 per cent of contract cases

and 79 per cent of tort cases were answered.

—The arbitration programme also increased the likelihood that a case would

receive some form of adjudicative hearing: approximately 33 per cent of

experimental group cases, but only 15 per cent of control group cases, had

some form of adjudication.

—The arbitration programme appears to have resulted in lower private costs.

—No definitive information was obtained on whether arbitration reduced the

public cost of litigation, due to the relatively small sample of cases. It was

estimated that arbitration cases cost the court an average of 1,209 dollars,

whereas the control cases cost 1,240 dollars, a difference that was not sta-

tistically significant.340

—Case duration was not greatly affected by the arbitration programme: the

experimental group cases took an average of 285 days to close; while con-

trol group cases took an average of 282 days.

—Both individual and corporate litigants reacted favorably to the arbitration

programme.

—Attorneys generally responded favourably to the programme.

The findings of both studies seem to be consistent and suggest the conclusion

that an arbitration programme does not necessarily translate into visible 
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efficiency gains for the overall operation of the courts.341 If ADR succeeds in

diverting a significant number of cases from trial, ‘then it is likely to reduce pub-

lic and private litigation costs as well as court congestion and delay.’342

However, in a situation where delay and the costs of adjudication encourage lit-

igants to settle privately, ‘a program that offers an informal alternative might

induce many of them to change their minds and wait for a hearing.’343 In other

words: court-annexed arbitration undoubtedly operated as an alternative, but

as an alternative to bilateral settlement rather than to trial. This conclusion is

significant not only for court-annexed arbitration, but also for any less formal

alternative procedure that will coexist in court with ordinary judicial procedure.

Provisional Determinations and Summary Proceedings

Modern legal systems often establish summary judicial proceedings for the pro-

visional determination or protection of a legal right, in cases where urgent inter-

vention is called for or where there is a clear presumption of the existence of

such a right (a notable example of this is the collection of money debts on the

basis of an enforceable title). However, such proceedings typically fail to resolve

the merits of the dispute, so that an ordinary or main judicial procedure is

needed to produce a final decision. An interesting development in this area

seems to be the displacement or substitution, under certain conditions, of the

main procedure by a provisional determination.

A comparative legal study on the German ‘einstweilige Verfügung’ (‘provi-

sional determination’) and the French ‘ordonnance de referé’344 points out that

the provisional decisions produced by these proceedings tend to displace the

main procedure and to make it dispensable.345 This is usually the case when

such proceedings concern a clear legal situation and there are no doubts about

the outcome of a future main proceeding. Through the likely avoidance of main

proceedings courts would be effectively relieved of lengthy, costly procedures.

The study does not offer an empirical evaluation of the ‘ordonnance de

referé’, although it does reproduce the transcript of an interesting interview

between the first president of the Cour de Cassation and the study’s author, in

which the former explains and reflects on the actual functions accomplished by
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this summary proceeding and the ‘juge de referés’ in France.346 The president

notices that because of the central importance of time in a judicial proceeding,

the referé has been able to displace main procedures under certain conditions,

for example, where the parties are no longer willing to litigate for several years,

as a result of which the main trial becomes of secondary importance. In urgent

cases and those where a clear legal situation prevails, the possibility of a provi-

sional determination makes the main trial superfluous. For this reason, he pro-

poses recognising an ‘ordonnance de referé’ as final where no party initiates a

main procedure within a certain period of time. In this context, the ‘juge de

referés’ is a judge who is permanently available in circumstances where an

urgent decision is required to eliminate an illegal situation. Thus, people are not

encouraged to behave illegally, knowing that it might take several months to

correct such illegal behaviour.

The president also pointed out that there were no statistical data on the per-

centage of cases where the ‘ordonnance de referé’ effectively terminated the dis-

pute without having recourse to the main procedure. In his experience,

however, there had been no cases where a main trial had produced an outcome

significantly different from that of the referé.347

There are indications that in other countries, such as Japan and the

Netherlands, summary proceedings of this type have broadened their function,

partially assuming the role of the main trial.348 Thus, for example, the Kort

Geding in the Netherlands has become increasingly important as a genuine,

publicly accepted alternative to normal procedure.349 It is used in urgent cases

where a decision is in the immediate interest of the parties, as for example, in

relation to the occupation of buildings, asylum matters, labour disputes and

unfair trading practices. Despite the lack of reliable statistical data, there are

indications that in a majority of cases, a main proceeding was not initiated,

despite the fact that the provisional decision did not stand in the way of a future

proceeding. Thus, it was reported that in about 95 per cent of cases, the parties

were satisfied with the Kort Geding decision of first instance. However, field

research raised doubts about the widespread notion that the Kort Geding

provided a final solution to disputes: in Amsterdam, 8 per cent of Kort Geding

decisions were appealed, and according to a survey of attorneys, in 40 per cent

of cases, further proceedings connected with the dispute were initiated,

although they usually encompassed other claims. Only a small proportion of

Kort Geding proceedings, mainly related to debt collection, could be seen as an

equivalent to a main proceeding.350

The wider issue at stake here is whether and under what conditions summary

proceedings develop with the aim of producing provisional determinations of
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this type as an alternative to ordinary judicial proceedings. According to two

German scholars, besides the factual situation, where excessive delay may lead

to the exclusive use of summary provisional proceedings, certain elements of

legal design contribute to this possibility, such as the following:351

—There must be a broad availability of summary proceedings coupled with

broad discretion for the judge to determine whether the summary pro-

cedure is appropriate for a particular case.

—It is necessary to entrust decisions concerning this type of proceedings to

judges who enjoy special authority and recognition (such as presiding

judges).

—An oral hearing must be conducted within a short period of time.

—The proceedings must have the ability to determine the existence of a clear,

not easily disputable material and legal situation, which must be translated

into a decision that does not limit the legal consequences, as well as the

power to enforce such a decision.

—An appeal must be available, even to the highest body of the judicial hier-

archy.

Single-judge vs Panel Proceedings

An empirical study conducted in Germany examined the quality of proceedings

carried out under the authority of a single judge as compared to panel proceed-

ings.352 Under certain conditions, the German Code of Civil Procedure353

enables cases that would normally be heard by a panel of judges or chamber, to

be transferred to one of its members. The comparison between the two types of

proceedings is made possible and facilitated by the fact that, in principle, both

single-judge and panel proceedings handle the same type of case.

The study first found that the courts made extremely variable use of this pos-

sibility, ranging from 0 per cent to 80 per cent in the various courts. It therefore

attempted to explain the reasons for this divergence, the criteria for the transfer,

and the possible differences in quality between single-judge and panel decisions,

or between panels showing different transference rates.354

As regards the quality of both types of proceedings, the study obtained the

following results:355

—Number of dispositions: ‘zero chambers’,356 both large and small,

showed the lowest figures, while the chambers with a transference rate
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between 20 per cent and 30 per cent had the highest numbers. A similar

result was obtained from a comparison of the relationship between the

number of dispositions and the number of pending cases, but here the dif-

ference between the larger chambers was more significant than between the

smaller ones.

—Speed: chambers dispose of non-transferred cases more rapidly than single

judges on their own: within six months, the chamber will have completed

70 per cent of its cases, and the judge only 54 per cent. Chambers with a

transference rate of over 50 per cent are the most expeditious. The cham-

bers’ greater speed is due to the fact that the more time-consuming and

work-intensive types of cases (ending with settlement or contested judg-

ment) are transferred to single judges. The number of hearings is an

important factor as regards speed, because chambers dispose rapidly of

cases that do not require a hearing. If a hearing is conducted, the speed of

chambers is similar to that of single judges; conversely, single judges are

quicker if the number of hearings increases.

—Settlement rate: the single judge’s settlement rate is significantly higher

than the chambers’ rate. The higher rate can be explained by the fact that

cases where both parties appear are more frequently handled by single

judges, together with the fact that such cases show an above-average set-

tlement rate. Chambers with the highest transference rates are also those

that dispose of a higher number of cases through settlement.

—Appeal rate: according to official statistics, the appeal rate for chambers is

nearly 25 per cent higher than that for single judges, although sharp diver-

gences in the appeal rates may be due to mistakes in the control cards used

for generating these data. Conversely, the file sample revealed a slightly

higher appeal rate for chambers (48.6 per cent vs 45 per cent for single

judges), which can be explained by the higher amounts at stake before the

chambers. As for the success rate of appeals, the proportion of appeals that

are either remanded for a new decision or invalidated and decided by the

appellate court itself, is the same for both chambers and single judges.

All in all, there seems to be no significant difference in quality between both

types of procedures. Judges find both advantages (speed, procedural control)

and disadvantages (less quality, lack of organisational control, inconsistent

decisions) in single-judge proceedings. Attorneys seem to be fairly satisfied with

single-judge proceedings and do not find any significant quality differences.357

ADMINISTRATION

One important aspect of court efficiency is undoubtedly related to the organ-

isation and administration of the court system: the selectivity, operation and
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performance of the individual court is dependent on structural and institutional

factors that affect it as a part of a larger system. This section provides a brief

inventory and a general analysis of such factors. They range from what one

could call the institutional design of the court system and its articulation with

the other branches of government, to the appropriate number of the courts and

their territorial distribution, and they certainly include the administration, in a

broad sense, of the court system. As one would expect, given the complexity of

this subject, few studies have attempted to provide an integral analysis of an

entire court system.358

‘Administration’ and ‘management’ are often used interchangeably in the 

literature on organisations. However, as used in this chapter, a distinction

between both concepts might be drawn in the following terms: ‘management’

would refer to the control of behavior within organisations, and

includes matters such as motivation, personnel management and development, lead-

ership, and job design and enrichment—the objective of management being to get

people to perform in ways that enhance organisational efficiency and effectiveness.359

On the other hand, the concept of ‘administration’ concerns the behaviour of

organisations and focuses on

matters of organisational design, intra- and inter-organisational relations, program

design and implementation, and the development of governing rules, procedures, and

processes.360

In the context of our topic, ‘judicial administration’ is understood as a broader

concept than ‘court management’, since it entails ‘the fundamentals of judicial

system design that extend well into the realms of forthright values choice’; as,

for example, in the scheme for selecting judges or the appropriate size and scope

of territorial jurisdictions.361

Organisation and Administration of the Court System

Here, organisation of a court system refers to the basic structure and powers 

of such a system as they may affect its performance. Such a structure creates 

specific problems of articulation, cooperation and administration between 

the courts as units of a court system, and between the court system and other

institutions.

First, a distinction must be drawn between unified, bifurcated and segmented

court systems. Unified court systems consist of a single hierarchy of courts. This

model admits of two variants: one in which all courts belong to only one formal
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organisation, and another in which specialised courts have been established out-

side the ordinary court system, but whose decisions are subject to review by the

ordinary courts. This is the case, for example, in the United States. An example

of a bifurcated court system is the double hierarchy of ordinary and adminis-

trative courts in France, each headed by its own highest judicial body, the Cour

de Cassation and the Conseil d’Etat, respectively. This model has been followed

by several countries in Europe and Latin America. Germany, on the other hand,

provides an example of what may be termed a segmented court system, 

composed of five independent judicial branches. To complicate matters further,

both bifurcated and segmented court systems also allow the existence of spe-

cialised courts outside them.

Countries with a federal system of government generally have both federal

and local courts,362 which creates a problem of defining whether or not both sys-

tems will encompass a full hierarchy of courts, the allocation of jurisdiction

between the two systems, and the responsibilities of federal and local govern-

ments for the establishment and maintenance of the courts. The United States

judicial system is characterised by the coexistence of two full, independent judi-

cial hierarchies: the federal and the state courts.363 This model has largely been

followed in Latin America by other federal countries, such as Argentina, Brazil

and Mexico.

One important problem to be solved by this federal model is the extent to

which decisions by local courts may be appealed before a federal court, since there

is always a certain amount of pressure to appeal to ever higher judicial author-

ities. Thus, if this pressure is not resisted to a certain extent, federal courts may

end up being swamped by local matters, and local courts further debilitated and

deprived of their autonomy. Here, we find the contrasting experiences of the

United States, on the one hand, and Mexico and Argentina, on the other. In the

United States, up to 95 per cent of all judicial proceedings start and finish before

the state judiciaries. Relatively few state cases are brought to a federal court,

partly because of the discretionary powers of both the state and the federal

supreme courts in the review of lower court decisions. In Argentina and Mexico,

on the contrary, federal courts have responded to social pressure by opening more

and more the door to the appeal of state or provincial court decisions.364
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In other federal systems, such as those of Canada and Germany, the federal

courts are only the courts of last resort, that is, these countries do not possess a

complete hierarchy of federal courts. This model has the advantage of avoiding

some of the thorny jurisdictional problems that plague other federal systems.

The second central aspect of the court system’s organisation is the relation-

ship of the courts to other branches of government. Despite the increasing 

levels of autonomy enjoyed by court systems in many parts of the world, they

are still dependent on other institutions for their operation, for example, as

regards resources, appointments, administration and governance, enforcement

of judgments, procedural rules, etc.

As mentioned earlier, the complexity of the internal and external relation-

ships of court systems generates, raises a series of interesting problems of articu-

lation, coordination, judicial policy-making and implementation, as well as

other issues regarding the advantages and costs of such a complex arrangement.

Thus, for example, the proliferation of specialised courts outside the ordinary

court system raises the issue of whether a single, integrated judicial organisation

should also exist for the sake of efficiency.

Although court efficiency has become a relevant topic in today’s discussion on

judicial reform, most studies seem to focus solely on the existing court system’s

structure, and few empirical studies, if any, seem to deal with the thorny issue

of whether such a structure should be modified or kept at all. While it is always

possible to increase court efficiency within the existing structure of the court sys-

tem, such potential gains are dependent on, and limited by, the organisational

starting point.365 In other words: the institutional design itself should be

analysed, so as to consider such potential gains from a global perspective, even

if, from a practical point of view, a radical reform is unlikely to take place.

The administration of the court system, which is different from the manage-

ment of individual courts and cases, includes the following main aspects:

—The governance of the court system, ie, the definition of the general guide-

lines and policies of the organisation.

—The administration of the professional status of judges and other judicial

officials.

—The general organisation of judicial work proper.

—The administration of judicial resources, including the decision to establish

new courts or to rationalise existing ones.

The administration and governance of the court system has become more and

more autonomous and specialised, in the sense that there has been a growing

tendency to place it in the hands of the judicial institution itself. In other words,

it has been increasingly claimed as a legitimate part of judicial tasks and powers

and as a necessary outflow of judicial independence.
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Nowadays, the administration and governance of court systems are based on

three models, which we shall call the judicial, the executive and the mixed

model. The judicial model implies that the administration and governance of

the court system has been entrusted, as far as possible, to the judicial institution

itself, which possesses its own specialised bodies to this effect. I say ‘as far as

possible’, because the court system may still be dependent on the legislature and

the executive for the appointment of judges or certain members of the judicial

administrative body. Thus, for example, the federal courts in the United States

are administered by the Administrative Office of the United States Courts

(USCAO).

The USCAO was established in 1938 to exercise the administrative functions

that had hitherto been performed by the Department of Justice.366 The Judicial

Conference of the United States, composed of the chief judge of each of the cir-

cuits, one district judge from each of the twelve regional circuits, and the chief

judge of the Court of International Trade, and presided by the chief justice of

the Supreme Court, is the (non-permanent) body responsible for setting judicial

policy.367 A similar situation prevails in Latin American countries (such as

Colombia and Mexico) which have established a permanent Council of the

Judiciary with very broad powers, encompassing not only the more traditional

areas of judicial career and discipline, but also the whole range of administra-

tive functions required by the court system.368

The executive model means that a department of the executive branch of gov-

ernment, usually called the Ministry of Justice, is charged with all the relevant

governance and administrative functions of the court system. This is the case,

for example, in England, where the Lord Chancellor’s Department is responsi-

ble for all governance and administrative functions related to the courts, includ-

ing the selection of judges.369

Given the trend towards greater autonomy of the judicial branch, however,

the executive model seems to be increasingly replaced by the mixed model,

where the governance and administrative functions of the courts are shared, to

varying degrees, by the Ministry of Justice and the judiciary itself. Thus, for

example, the Council of the Judiciary in several European countries (France,

Spain, Italy, and Portugal) participates, to a greater or lesser extent, in the selec-

tion, appointment and advancement of judges, as well as in judicial discipline.

Some of these Councils also have other limited powers of an administrative
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366 Carp/Stidham (1993: 69 ff.). The Administrative Office is an agency of the Judicial
Conference, although its director is appointed by the Chief Justice.

367 The Conference deals with topics such as establishing policy on the temporary assignment of
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England and Wales would become an executive agency from April 1995, with more delegated
authority in operational matters.



nature in a broad sense (regarding the assignment of judges, for example, or the

opening hours of the courts), while the bulk of the administration proper of the

court system and its resources is still the responsibility of the Ministry of Justice.

No general assessment can be made as to the efficiency of any of these

arrangements, since they depend on the particular political and institutional fac-

tors prevailing in each country. Nevertheless, it is fairly clear that nowadays the

administration of a court system has become a specialised field in the hands 

of professionals, a large proportion of whom are drawn from the ranks of the

judiciary itself.370 This is regarded as a means of making such specialised admin-

istration compatible with the largest possible degree of autonomy and

independence of the judiciary.

With respect to this problem of compatibility, it may be argued, as a Spanish

lawyer does in a study significantly entitled ‘The independence of the judge and

judicial disorganisation,’371 that judicial independence has become such a pow-

erful value, that the executive and legislative branches, even society itself, have

been put sub iudice, so to speak. The expectation that the judge will control

political power has resulted in a paradox: the same organ has to obey and dis-

obey political decisions (the laws) at the same time.372 In the final analysis, this

runs counter to the hierarchy, coordination and predictability in the application

of the laws that the organised administration of justice requires in order to be

effective. A solution to this problem may require a greater separation between

the political function of controlling power and the administrative function of

adjudicating disputes.373

Whether both diagnosis and remedy are correct or not,374 they make us aware

that an independent judiciary and an autonomous administration of the courts

also entail costs that society should be willing to pay if it is true that independ-

ence and autonomy are values held in such high esteem.

Establishment and Territorial Distribution of the Courts

Establishment or Rationalisation?

A fundamental problem that the administration of a court system must deal

with is the appropriate growth rate of the judicial apparatus. It is evident that
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growing litigation rates require the establishment of new courts and the

appointment of new judges, in order to cope with the increased demand for judi-

cial services, as well as to promote a more or less uniform distribution of litiga-

tion across the courts. There is no easy answer to this problem, however, since

it becomes necessary to define rigorous criteria according to which new judicial

resources should be put into action.

A primary indicator in this respect is caseloads. Excessive caseloads certainly

justify the establishment of new courts and judgeships. But when can caseloads

be considered excessive? How many cases can a judge be reasonably expected to

examine and decide in a year? No clear-cut, general answer is possible. There

are a number of factors that must be taken into account if a comparison across

courts is to be at all meaningful. These include the existence or otherwise of spe-

cialised courts, ie, whether the courts have to deal with different types of cases

(civil, criminal), the type and degree of complexity of the case (for example, 

the number of hearings required and the stage at which those cases are normally

disposed of), etc.

Thus, specific, weighted measures should be determined for each court sys-

tem and each type of court, measures that indicate comparable workloads,

rather than caseloads, since a case is a unit that is difficult to define and com-

pare. For example, the Federal Judicial Center in the United States has used time

series to determine the average amount of judge time required for disposing of

the different types of cases and to construct a weighted caseload per district

judge that can be used to determine if and when more judges should be author-

ised for a certain district.375 In his study on the US federal courts, Richard

Posner constructs an ‘effort index’ to identify the subject-matter areas ‘in which

federal courts encounter disproportionately great or disproportionately little

difficulty, as proxied by the way in which the case is disposed of’.376 Thus, for

example, the average difficulty of a case in the district court is proxied by the

ratio of the percentage of trials in a subject matter-area to the percentage of

cases filed in that area: criminal cases have a weight of 3.2. because they are 3.2

times more likely to be tried than the average case.377

Another difficult question to answer is what is the maximum workload that

a judge should handle in a year?378 On the basis of previous workload standards,

minimum, medium and maximum statistical averages, as well as comments

made by interested parties, a recent report on the state of the administration of

justice in Spain suggests maximum workload figures, ie, those beyond which a

judicial organ cannot be expected to perform adequately, for different types of

courts. Suggested rates include 850 contentious cases per year for single civil
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courts; 850 cases per year for family courts; 650 cases per year for criminal

courts; and 350 to 400 cases per judge per year for chambers of collegiate

courts.379

There are other secondary criteria for determining the need for establishing

new courts or judgeships. Such criteria require, for example, that the judiciary

be present in the entire territory of a country, especially in faraway places, or

that courts be established in localities that are important from a political or

social point of view (capital cities or trading centers). This may come, however,

at the cost of creating regional disparities in court caseloads or even of having

under-worked judges and underutilised capacities.380

But even if strict limits to judicial workloads are defined, it will not always be

easy to establish new courts or create new judgeships whenever a maximum

workload measure is surpassed. Scarce resources are an important constraint to

take into account, especially in times of fiscal austerity, but unlimited growth

may also involve inconvenience and costs, such as the need to appoint under-

trained judges or having to provide for the unification of a greater number of

inconsistent decisions. Therefore, rationalisation of the existing courts may be

sometimes a more viable strategy for obtaining greater processing capacity.

Rationalisation may translate into different measures and changes: a redefin-

ition of the jurisdictional boundaries between different courts; the specialisation

of judges and courts; the unification and consolidation of existing courts; and

the internal restructuring of the courts, including a different use of existing

resources, as well as the introduction of managerial concepts and techniques.

Courts of General or Specialised Jurisdiction

Another important aspect of the organisation of a court system is the decision

to establish courts of general (mixed) or specialised jurisdiction. Given the gen-

eral trend in society towards a greater division of labour and specialisation, it

can be confidently said that this fact alone would also mandate a corresponding

development in the administration of justice. And indeed, courts and court sys-

tems are becoming increasingly specialised, since specialisation is generally

acknowledged to have the potential to enhance efficiency, among other possible

advantages.381 Thus, at present, courts are not only specialised in the more tra-

ditional fields of the law, such as civil, criminal or labour law, but have also been

established in legal areas that are much more reduced and which require con-

siderable legal and technical expertise, such as intellectual property or inter-

national trade.

It is important to take into account that significant differences exist in this

respect between the two main Western legal traditions. As a rule, European 
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judiciaries are much more specialised than their American (or English) counter-

parts. For Richard Posner, the main explanation may lie in the degree of respon-

sibility placed on judges relative to lawyers. European judges perform tasks that

in common-law systems are performed by specialised lawyers, so they need to

be specialists. Furthermore, the existence of career judiciaries places European

legal systems in a better position to impart specialised training to judges.382 We

might also add that perhaps the higher degree of rationalisation and codification

of substantive and procedural law in Continental legal systems are also more

amenable to judicial specialisation.

Court specialisation has the potential to enhance efficiency in the following

respects:383

—It can be a device for deflecting cases from the general courts at a time when

the latter are overburdened.

—It means less time spent by litigators educating the adjudicators on basic

aspects of the specialised area and a greater opportunity for focusing on the

problems specific to the case.

—It decreases the occasions on which two or more adjudicators will have to

deal with the same, or a closely related issue; consequently, the possibility

of having inconsistent decisions is also reduced.

—It enables procedure to be tailored to the subject matter.384

—It allows steps to be eliminated by replacing both the courts of general juris-

diction and one or more administrative tribunals.

—It can avoid venue disputes as happens in the general courts.

However, specialisation may not only have positive effects on efficiency:385

—Jurisdictional disputes with general courts are always possible when a spe-

cialised court is assigned exclusive jurisdiction.

—A legal generalist might sometimes be aware of an easy solution in an ana-

logous area of the law.

—It may require long-distance travel for litigators or members of the court.

—Fluctuations in the volume of cases can produce indefinite periods in which

the unit is either too busy or too idle.

The general advantages and disadvantages of specialisation, however, do not

yet determine when and how the establishment of a specialised court is justified.
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There are some general and specific criteria that may help analyse this decision

in a concrete situation. As a rule, specialisation is justified if benefits outweigh

costs for certain types of cases and stages of decision.386 More specifically, the

following criteria, proposed by Stephen Legomsky, favor specialisation:387

—Mix of law, fact, and discretion: a predominance of discretionary decisions

and fact questions at the initial hearing stage usually favors specialisation.

—Technical complexity.

—Degree of isolation, characterised by ‘discreteness,’ ie, legal issues in one

area can ordinarily be resolved without reference to the resolution of legal

issues in other areas, and ‘uniqueness,’ that is, analogies to issues outside

that area are relatively infrequent.

—Cohesiveness: high degree of interrelationship within a single subject-area.

—Degree of repetition: high number of similar cases and need for consistency

in their resolution.

—Degree of controversy.

—‘Clannishness’: the existence of a closed group of private lawyers, govern-

ment officials, expert witnesses, etc.388

—Peculiar importance of consistency, both in terms of equality and law-and-

policy issues.

—Dynamism: rapidly changing subject matter.

—Logistics: volume, time per case, and geographic distribution.

—Special need for prompt resolution.

—Unique procedural needs.

Of course, there are different ways, and degrees, of introducing specialisation

into the administration of justice, which do not necessarily require the creation

of a specialised organisation. The most obvious form of specialisation is the

functional specialisation of judges, ie, the full-time performance of adjudicative

functions by persons who have been trained as lawyers.389 The second step

toward specialisation is the subject-matter specialisation of judges,390 in other

words, the training and concentration in an identifiable area of the law or a spe-

cific stage of judicial proceedings,391 which is usually coupled with the creation

of specialised sections, divisions or chambers within a court. Another final step

may be the establishment of a specialised court as an independent organisa-

tional unit.
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An interesting and, in Germany at least, unusual example of specialisation is

provided by the ‘international’ division of the Hamburg district court, first

established in 1971 and now comprising three chambers.392 It appears the spe-

cial division was established to counter complaints that judges were not quali-

fied to deal with international cases.393 The Hamburg international division

hears cases where one party is not German or is a company not domiciled in

Germany, or cases where foreign or unified international law may apply.394 In

comparison with ordinary domestic matters heard by other chambers of the

court, the average amount of claims is higher in the international division while

the average duration of cases and number of hearings, with and without taking

of evidence, are also slightly higher.395 This is to be expected, since international

cases will presumably be more complex and time-consuming.

If the international cases396 handled by the Hamburg international division

are compared with those heard by ordinary court chambers, one would expect

specialisation to demonstrate its advantages. The study’s results, however, do

not appear to confirm this hypothesis. The mean duration of international cases

was 220 days in the international division and 208 in ordinary chambers. The

assumption that this was due to a more thorough consideration of cases in the

international division (for example, through a higher number of hearings, more

taking of evidence, frequency of judgments and settlements, etc.) was not clearly

supported by the data.397 There were, nevertheless, twice as many pleadings

requesting the application of foreign law, and less pleadings based on unified

law (commercial disputes are sent to the commercial chambers). Whereas 16 per

cent of judgments in the international section were based on foreign law, this

was true of only 6 per cent of judgments rendered by ordinary chambers. The

reverse situation was observed as regards judgments based on unified law.398

The study concludes that 80 per cent of international cases were handled as if

they were ordinary cases. The remaining 20 per cent were dealt with more thor-

oughly,

taking foreign law more seriously, encouraging attorneys not to grasp the first oppor-

tunity of a choice of (German) law, and even—in very exceptional cases—taking evid-

ence in a foreign country.399

Nonetheless, ‘the additional effort of judges is not too impressive: in inter-

national matters they only had to write eight judgments based on foreign or 

unified law in 1988’.400

216 Processing Capacity

392 Gessner (1996b: 150 f., 181–5).
393 Gessner (1996b: 181 f.).
394 Gessner (1996b: 182).
395 Gessner (1996b: 183).
396 The definition of an international case is narrower here, comprising only those cases where

one of the parties does not reside in Germany.
397 Gessner (1996b: 183).
398 Gessner (1996b: 184).
399 Gessner (1996b: 185).
400 Gessner (1996b: 185).



Territorial Distribution

The territorial distribution of courts has several interesting aspects. The socio-

logical dimension refers to the social factors that condition a particular judicial

map. The political dimension inquires about the connections between the courts

and the state apparatus and authority.401 However, it has also an efficiency com-

ponent, which concerns the uniform distribution of levels of litigation in a 

certain territory and the costs of access of the population to the courts generated

by geographical distance. In other words: an efficient territorial distribution of

the courts seeks to minimise the costs resulting from uneven levels of litigation

in a certain jurisdiction and from the physical distance that litigants have to

cover in order to have access to them.402

Is it possible to determine an efficient territorial distribution of courts and, if

so, with what methodology? A study on this particular issue was carried out in

Chile as part of a larger project for the modernisation of the courts.403 In the sev-

enties, a new territorial division was established in Chile, and, as a result, the

Executive and the Judiciary created a committee responsible for evaluating the

changes the court system had to undergo to adjust to the new territorial organ-

isation. Among other proposals, the committee produced a report recommend-

ing the establishment of 57 new courts and suggesting that, as far as possible, the

territorial jurisdiction of the courts should coincide with the existing territorial

divisions for the purposes of internal governance and administration. However,

the goal of determining the number and territories of the courts according to

objective criteria was not fully accomplished.404 This was the purpose of the

study summarised here.

The study first notes that between 1980 and 1989, changes in the spatial dis-

tribution of ordinary courts proceeded very slowly, and were not based on any

guiding criteria or explicit policy. In fact, courts were preferably established in

locations where one or several courts already existed, with the result that in

1989, one or more courts were already located in 36 per cent of municipali-

ties.405 The methodology proposed for assessing the efficiency of the territorial

distribution of courts is objective, in so far as it operates purely on the basis of

quantitative data. This allows one to measure the extent to which the principles

of equity and efficiency have been respected. The end result indicates the degree

to which the processing capacity of the court concerned is being used, as well as

the distance at which the least favoured inhabitant is to be found.406 Where the

constraints imposed by this methodology for the establishment of courts are 
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not respected, it is possible to measure the extent to which it deviates from the

efficiency and equity criteria defined by the model.407

The model works with some fairly simple data. It calculates the average num-

ber of cases handled by the courts over several years (‘service rate’). It then pro-

duces a ‘base population unit,’ defined as the number of persons who generate a

number of cases that can be efficiently handled by a court.408 To calculate this

unit, the service rate is divided by the average per capita and per year number of

cases filed before the courts during a certain period. As a base territorial unit,

the study includes the possibility of grouping together municipalities from the

same region.409

This methodology was then applied to a single region.410 The calculations

indicated the proposed number of courts for each group of municipalities and

the percentage of utilised capacity for each court. In comparison with the exist-

ing situation, the results obtained recommended an increase of six courts and a

new arrangement of their territorial jurisdiction on the basis of groups of muni-

cipalities.

The Recruitment of Judges

The recruitment of judges is a topic of central importance for any theoretical

examination of the role played by courts in contemporary society. It is assumed

that the method of selection and appointment, as well as the previous profes-

sional experience or the specialised training of a candidate to a judicial post,

largely guarantee that the judiciary will also behave independently from the

other branches of government and social forces, and in loyalty towards the let-

ter and the spirit of the law.

Both legal traditions—ie, civil and common law—have developed fairly

elaborate mechanisms and procedures for ensuring, as far as possible, that these

two goals are accomplished. Nevertheless, these mechanisms and procedures

are somewhat paradoxical. On the one hand, they purport to select the most

appropriate candidates from the point of view of their professional expertise

and capacity, ie, to act free from political influences. On the other hand, a 

certain degree of political control is introduced or tolerated within the selection

or appointment process, to the extent that courts exercise real power and social

influence which needs to be checked somehow. Political elements are usually

more visible in the selection and appointment of judges in the Anglo-American

legal tradition, but they also exist in countries that have instituted a professional

judicial career. It should be remembered that even where this selection and
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appointment process is in the hands of an autonomous body, like the Council of

the Judiciary, the composition of this organisation itself is partly the product of

political interests and negotiations.411

From the point of view of efficiency, the recruitment process of judges is inter-

esting in two interrelated respects. First, to the extent that professionally quali-

fied judges are better able to produce socially efficient outcomes in their

decisions than non-qualified judges, which is a hypothesis subject to some theor-

etical dispute but more or less unquestioned in practice. Secondly, to the extent

that the process itself is costly and may be more or less adequate from the per-

spective of the incentives it provides for selecting the best candidates.

There are many interesting studies on the selection and appointment process

of judges, particularly from a political point of view. However, there appear to

be far fewer studies that examine this problem from the point of view of organ-

isational efficiency. An outstanding example of this latter perspective is a study

on the recruitment process of Italian judges, published in the late 1960s.412

Although the selection process of Italian judges seems to have changed greatly

since then, we shall nevertheless summarise the most important conclusions of

this study, on account of the intrinsic interest of some of the central aspects it

describes.

The author of the study noted that, at the time, the Italian administration of

justice did not regard the recruitment process as an efficiency problem, ie, it did

not consider it from the perspective of the ratio between the resources employed

and the units produced. It did not, and actually could not, pose questions such

as the following: what is the overall cost of all recruitment operations? What is

the cost of selecting each judge that enters office? In what way would it be pos-

sible to achieve the same results at a lower cost, by restructuring the selection

process?413

The study examines the delay between the time when the need to occupy a

judgeship arises, and the point when the new judges effectively begin to perform

their functions. This time is divided into two periods: the first period, of vary-

ing duration, lasts from the moment that a vacancy is produced to the appoint-

ment of new judges through an examination (‘concorso’, or contest) of the

candidates; the second period lasts from the moment of appointment to the

actual assumption of official duties, as the law required a minimum period of

practice prior to the actual performance of judicial duties. The first period alone

could last between two and three years!414

The organisations responsible for the administration of justice had identified

several causes for the lack of effectiveness of the recruitment process. After
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1950, fourteen of the nineteen examinations carried out had failed to select a suf-

ficient number of candidates to occupy the outstanding vacancies. The bodies

responsible for carrying out the examination considered that the legal training

of the candidates, including the winners themselves, was not adequate and

failed to meet the expectations and needs of the courts. The official diagnosis

attributed this, as well as the decreasing participation in the examinations, to

the diminishing attractiveness of the initial salary and of the judicial career as a

whole; to the diminishing number of law graduates and the increase in more

attractive positions in the labour market, and the delay between the examina-

tion and earning the first salary.415 Therefore, certain steps were taken to

shorten the time required by the recruitment process, for example, by admitting

candidates just after finishing law school or by postponing the consideration of

the candidates’ personal and professional background after the written tests.416

Likewise, it was proposed that new judges be given a much higher salary and

more attractive career incentives.417

The study analyses some of these conclusions and faults them for their lack of

empirical foundation. It does not find that the number of law students had been

diminishing or that the judicial institution had to select its new members from

second-rate graduates.418 On the contrary, the administration of justice was still

able to recruit its new members from among students who had finished law

school with the highest grades. A different problem altogether was that law

school did not provide the necessary training for also obtaining the highest

grades in an examination.419 For this reason, after finishing law school, candi-

dates to an examination had to prepare for the written tests for several months.

The study concluded that the quantitative and qualitative deficiencies of the

recruitment process were due to the fact that supply by the labour market was

not sufficiently qualified to satisfy the minimum knowledge requirements that

the administration of justice considered necessary for participating in the prac-

tical training stage prior to becoming a judge. Therefore, the solution was to

lower admission standards and to provide appropriate courses for adjusting the

knowledge and abilities possessed by the young recruits to the needs of the

recruiting institution.420
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MANAGEMENT

This section briefly examines the management perspective as it applies to the

courts as organisations. As already stated, management concerns the control of

behaviour within organisations. In the realm of the courts, management com-

prises the whole range of organisational tasks and activities designed to enhance

quantity and quality in the provision of services by the courts. A managerial 

perspective in the study of the courts also has the advantage of allowing com-

parisons with management problems faced by other public and private organ-

isations.421

A distinction will be made between court management and case management.

Generally speaking, case management can be seen as a part of court manage-

ment. However, the distinction is useful not only because both concepts may

concern different problems and solutions, but also because they display a vary-

ing degree of relevance in the different legal traditions.

Reference will be made to studies and experiences that do not merely attempt

to explain the operation of the courts from a general organisational point of

view, as shown above, but which explicitly consider the need, and the possibil-

ity, of introducing an active managerial perspective for solving some of the

problems that affect court operation.

Court Management

‘Court management’ can be said to have two interrelated meanings: on the one

hand, and according to the concept proposed above, it generally refers to the

control of behaviour within the organisations called courts, or, in somewhat dif-

ferent terms, it refers to a decentralised form of administration of the court sys-

tem, since each individual court must perform internal organisational and

administrative tasks that cannot be left entirely up to a centralised body to

decide. Hence, a central problem of court management lies in the appropriate

balance that must be found between a centralised administration and the decen-

tralised organisational and administrative autonomy that an individual court

must enjoy in order to operate satisfactorily, as well as in the appropriate co-

ordination that should exist between both organisational levels.422

A second, more restricted meaning of ‘court management’ is connected to the

concepts of efficiency and effectiveness in the context of judicial reform and

modernisation policies, which in turn are conditioned by a more demanding,
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uncertain social environment.423 From this point of view, the management of

court organisations is subjected to a redefinition which comprises a multiplicity

of changes: the renewal of human and material resources; the enhancement of

service structures and working methods; the implementation of new judicial

procedures and the introduction of management and evaluation tools.424 Thus,

management modalities become more conscious, more goal-oriented and more

explicit.425 In other words: when the need for rationalisation and modernisation

of the courts becomes a publicly perceived problem and a motivation for explicit

judicial policies, then court management can be seen as a distinctive reform

movement and, consequently, as a reason for judicial studies and research.

Nowhere is the latter aspect more visible than in the United States, where

court management has generated a distinctive movement, with its own scholars,

institutions, conferences and professionals.426 Although court management in

this sense is a relatively recent phenomenon, concern with ‘judicial administra-

tion’ dates back at least to the beginning of the twentieth century, as attested by

Roscoe Pound’s famous 1906 speech on ‘The Causes of Popular Dissatisfaction

with the Administration of Justice.’ Reformers like Pound and Taft advocated

higher degrees of efficiency, integration, unification, and coordination in the

federal judicial system through changes in the organisation of the courts and the

development of auxiliary agencies within the judicial branch.427 Their efforts

bore important fruit in the 1920s and 1930s.428

In 1967, court management and administration received a further boost with

the creation of the Federal Judicial Center, a judicial agency which, among other

tasks, is charged with making recommendations to improve the administration

and management of US federal courts.429 Nowadays, professional court man-

agers are a common feature of American courts. Quite aside from the occasional

debate on whether or not they actually constitute a profession, as well as the

extent to which they are needed,430 they certainly perform a variety of roles in

managing the operational functions of courts in caseflow, personnel, finance,

organisation, and records.431 In order to be successful in this endeavor, a series

of issues have to be sorted out first, such as the appropriate training for court

managers, their role as court leaders and their relationship to the judges, etc.432
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In civil-law countries, the managerial perspective is beginning to take hold, as

demonstrated by a few studies that have adopted this orientation.433 On the

other hand, it is also true that the court management movement may not have

the same profile here as in common-law countries. Differences in organisation

and procedure give court administration and management in common-law

jurisdictions a wider margin for development. Many aspects of organisation and

procedure that can be determined by the individual court in common-law juris-

dictions are usually incorporated into procedural codes and the organic laws of

the courts in civil-law jurisdictions.434 Despite this important difference, court

management becomes a significant operational tool and a useful intellectual per-

spective for the successful tackling of similar problems faced by courts across

countries and legal traditions.

Courts as Service Organisations

From a managerial perspective (and from a broad economic point of view),

courts are service providers. The main service is conflict resolution under

known standards for resolution,435 with management being a tool for the ratio-

nal application of resources that a service orientation requires. The service per-

spective has certain implications. It focuses on aspects such as the nature of

demand, the cost of the service relative to equivalent services, the conditions

under which it is delivered, quality as it relates to price, the needs and expecta-

tions of clients, and so on. Such a service is also assumed to be provided in a con-

stantly improved manner.

For this reason, courts and other organisations concerned with judicial policy

have begun to develop quality standards and benchmarks for evaluating the per-

formance of courts. Thus, for example, the Centre for Court Policy and

Administration of the University of Wollongong, Australia, following similar

efforts and experiences in the United States and other countries, developed a

project on ‘client services in the local courts,’ on behalf of the New South Wales

Local Courts and in cooperation with them.436

The evaluation was carried out on the basis of five principles, each of which

was developed through several standards, which in turn gave rise to a number

of benchmarks to indicate conformity with each standard.437 The five principles

were:438
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—Access to justice.

—Expedition and timeliness.

—Equality, fairness and integrity.

—Independence and accountability.

—Public trust and confidence.

The second principle, for instance (‘expedition and timeliness’) is further

defined by the following standards:439

—Caseflow management: the court complies with the established guidelines

for timely case processing while, at the same time, keeping up with the

incoming caseload.

—Scheduling: the court’s procedures and processes ensure that client atten-

dance at court involves minimal inconvenience.

—Registry client service: the Registry responds to telephone and personal

attendance promptly, and responds to requests for information and other

services within a reasonable period of time which assures their effective

use.

The standard related to scheduling generates, in turn, the following bench-

marks:440

—Clients are required to attend no more than three hearings in order to

finalise their matter.

—Clients are not required to wait more than two hours after their scheduled

appointment before they are actually attended to by the court.

—Waiting times are equitable, so that unrepresented parties are not disad-

vantaged by reason of the lack of representation.

It may be argued that most of these standards and benchmarks fail to address

the substance or the quality of dispute resolution itself,441 as if the service pro-

vided were just the package rather than the contents. However, such criticism

misses the mark, because, first, it is not their purpose, and secondly, the sub-

stance and quality of dispute resolution are guaranteed by other means.

Nevertheless, it should be remembered that efficiency is a component of justice.

Conflict resolution is not only a service, but also a public service, provided by

public institutions under quasi-monopolistic conditions with the aim of satisfy-

ing a need of general interest.442 This requires that the provision of such a ser-

vice follow certain principles and respect certain standards, such as the

principles of ‘equality’, ‘free provision’, ‘judicial neutrality’, and ‘continuity of

service’.443 Equality means the possibility for any citizen to have access to the
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same courts for the resolution of their disputes under the same substantive and

procedural rules.444 The principle of free provision is not always formally 

guaranteed by all legal systems, but dispute resolution by the courts is usually

heavily subsidised by the state, in the sense that citizens have to pay very low or

symbolic fees for obtaining access to the courts (other expenses, such as attor-

ney’s fees, are usually not subsidised). Judicial neutrality supplements the prin-

ciple of equality in a particular case, since the judge must resolve any dispute

from a position of fairness and impartiality that must not be to the disadvantage

of any of the parties. Finally, continuity of service means that, with a few, lim-

ited exceptions, this public service is available at all times.

The notion that justice is a service that can be bought and sold like any other

commodity445 may be evident and even unavoidable if we consider that any

organised apparatus demands scarce resources to operate and that such

resources always have alternative uses that have to be justified in terms of effi-

ciency.446 However, this is still not universally accepted. It is resisted, for exam-

ple, by those who believe that adjudication is a necessary evil at best, not an

everyday type of service, perhaps because such a view may encourage litigation

by making it as morally acceptable as any other normal economic trans-

action.447 Nor is it wholly accepted by those who consider a service perspective,

together with its economic consequences, as ‘technocratic’ and ‘undemo-

cratic.’448 Finally, it does not seem to be the prevailing mentality among those

charged with providing such service, nor among those supposedly benefited by

it, as shown by certain studies on the German courts, significantly carried out by

private consulting firms.449

Thus, for example, a comparative organisational investigation of the German

administrative and fiscal courts points out that the citizen has a reduced sense of

the court as a modern service-providing enterprise and that ‘human resources’

is an alien word for the justice administration itself.450 In addition to other prob-

lems related to the organisation of judicial work, it found that material infra-

structure, for example, was not adequate for motivating the personnel and for

presenting the courts as important institutions to the public seeking justice.451

Similarly, another study on the organisation of the German collegiate courts of

first instance noted the deficient ‘service readiness’ of these courts due to the lack

of features such as adequate service at the entrance, user-friendly opening hours,

hearing rooms in good condition, and a cafeteria or snack bar.452
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Management Strategies and Styles

Court management strategies and styles vary widely across courts, depending

on many factors, such as the practical constraints that affect judicial work

locally; the acceptance of conscious management; the personality of chief offi-

cials and the work relationship they establish with their subordinates and other

organisations. The assumptions or the organisational model underlying the par-

ticular management options adopted are also relevant.453

Thus, the division of labour within the court may require changes not only for

the purpose of achieving greater effectiveness in the disposition of cases, but also

to create more favorable conditions for the reproduction of judicial work, such

as, for example, a reduction in the costs of coordination; the introduction of

motivational incentives for judicial personnel; or by enhancing a court’s capa-

city for confronting and solving ‘crises.’

Several organisational studies on the courts deal with issues similar to those

mentioned above. This is true, for example, of the ‘disintegration’ model that

characterises the division of labour in German courts, and the recommendation

to turn it into more of a ‘partial integration’ model. This model, while main-

taining the existing separation between business office and secretariat, would

introduce simple organisational measures for increasing the integration of tasks

and ensuring a better judicial workflow: spatial concentration; no further spe-

cialisation in the separation between both offices; transportation of files by

employees themselves, etc.454

Another study, published in the early 1980s, sought to contribute to the

‘humanisation’ of court work, and for this purpose, it assessed the experimental

introduction of a ‘group business office’ (‘Gruppengeschäftsstelle’) at a lower

court in the northern German city of Hamburg.455 Instead of a high degree of

centralisation and specialisation of labour, which confers on the ‘processing’

organisation a predominance over other expectations, such as those of judges

and clients, the business office is to be organised around the concept of decen-

tralised, mixed, independent, and self-coordinating workgroups. Such an organ-
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isational principle also requires more time and participation from all persons

involved in the formulation and acceptance of coordinating rules. A similar

demand is placed on the judges, who must not only fit in with the processing

organisation of the business office, but also with the demands of their col-

leagues.456

Both the project team and an external research group evaluated the experi-

mental design.457 The project team found that participants positively evaluated

aspects such as ‘increased performance,’458 ‘enhancement of working condi-

tions’ and ‘enhancement of collaboration.’ As regards the aspect of efficiency,

not only was court performance enhanced in objective terms (by a reduction in

processing time, for example), but the subjective perception of this change by

participants also translated into a higher degree of personal satisfaction together

with a general improvement in the quality of judicial work.459

The external research group, whose task it was to evaluate the extent to

which the original goals of the project had been accomplished rather than car-

rying out research of their own, agreed with the project team that there had been

more rationalisation, enhanced service provision, and work had been human-

ised in comparison with the previous organisation. However, the original aims

of the project had not been achieved in several respects.460 The research group

indicated a series of difficulties and consequences associated with the experi-

mental introduction of a group business office.

The first difficulty arose from the need to recruit participants for the experi-

ment on a more or less voluntary basis. Although there was a general consensus

on the deficiencies of the existing organisation, willingness to participate

decreased to the extent that existing routines and power positions were called

into question.461 This made it necessary to ‘negotiate’ with potential parti-

cipants and to make ‘concessions’ as to their future position and tasks, at the

price of weakening the experimental model considerably.462 Interestingly, bar-

gaining and criticism of the proposed model ceased with the introduction of

office technology. Technology created a new reality and introduced new con-

straints to which participants had to adapt.463 The research group concluded

that the experiment had demonstrated the compatibility of decentralisation and

de-specialisation with the introduction of advanced office technology.464
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These two studies suggest that an unhealthy work atmosphere and the exces-

sive fragmentation of tasks generate costs that will not be alleviated through 

further specialisation, but through a different means of integrating and coordin-

ating tasks. In other words: a new type of management and coordination of a

more horizontal nature is called for, and its introduction is not necessarily easy

or lacking costs of its own (for example, higher salaries). Likewise, two other

studies show the need for courts to exercise a firm but flexible degree of internal

and external control in order to solve, or effectively prevent, the workload crises

that invariably arise.

The first study, a French study on the organisation of eight ‘tribunaux de

grande instance’ to which we referred earlier,465 compares the functioning of

two courts from the point of view of their effectiveness.466 Both courts operate

on the basis of autonomous working units or ‘cells’ with a low level of inter-

action between them. One of the courts appears to perform better and to be

more effective. This court is described as a ‘well-oiled machine,’ in which offi-

cials are extremely concerned with the efficient running of their units and exer-

cise a considerable level of control. The other court is far less concerned with

effectiveness and control. The authors believe that this slight but significant dif-

ference may affect the courts’ ability to handle changes, such as the replacement

of their responsible officials or the introduction of new conceps of work organ-

isation. The ‘more effective’ court may experience more adaptation problems

and display a greater potential for conflict, as its members may be unable to see

the need to change when everything is running so well. Conversely, the other

court may be better able to adjust at the human level through agreement and

compromise,467 while the ‘more effective’ court will probably be less able to

cope with sudden workload crises, since it is already operating at full capacity.

The second study, from England, analyses the ‘organisational culture’ in

magistrates’ courts in relation to the scheduling of court appearances.468 Such

appearances pose problems since most hearings do not proceed as expected.

Consequently, courts are seldom able to adhere to a set timetable and trials fre-

quently collapse.469 The aim of the study was therefore to identify aspects of

good scheduling practice and factors that might account for variations in per-

formance. Although the various scheduling techniques employed by the courts

were certainly of interest in this respect, the study focuses on the less tangible

aspects of organisational culture, on the assumption that they might prove to be

a more significant element.470
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Eight magistrates’ court areas were selected and their organisational cultures

evaluated on the basis of interviews. The framework for comparing the culture

of the selected courts was defined by two dimensions:471

—The extent to which the court took the lead and controlled the work that

passed through it (control).

—The extent to which the court actively invested in strategy, both internally

and externally (strategy).

These two dimensions yielded four possible combinations:

—Higher control/higher investment in strategy: these were low-delay courts,

where the individual victim, witness and defendant took precedence over

the comfort of professionals; the administration of the court is visible,

monitored and accountable (accountability culture).

—Lower control/higher investment in strategy: these courts worked

smoothly and efficiently; all practitioners accommodated each other (nego-

tiating culture).

—Lower control/lower investment in strategy: the court does not hold the

other parties accountable; negotiation is not an effective course of action,

since there appears little that the court can offer or deny the other parties

(coping culture).

—Higher control/lower investment in strategy: no court operated on the basis

of such a culture, which could be called whimsical dictatorship.

The study concluded that courts

which place emphasis on strategic negotiation with professional users appear to be

more efficient in their use of court time and hear more trials in full and dispose of more

trial cases on the day they are listed: but unless this is backed by high ‘control’ they

may well have worse delay.472

On the other hand, courts that take control and demand that professional users

be accountable to the court and to the community ‘will usually have a lower

delay but are likely to suffer at least a medium level of trial collapses. . .’473

Case Management

Why Case Management?

Case management may be defined as the conscious intervention of court officials

in the treatment of individual cases, through various techniques, with the pur-

pose of disposing of them in a more speedy, just, and inexpensive manner. As an
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American Litigation Management Manual puts it: ‘Case management must be

directed at tailoring dispute resolution procedures and techniques to the avail-

able resources and the needs of the case.’474 Thus, it is assumed that, because

cases are different, they will require different degrees and forms of managerial

intervention: (management) choices will be

influenced by such factors as the case’s magnitude, complexity, and novelty and the

ability, tactics, and attitudes of the attorneys, and they will be guided by local rules,

orders and practice, the district’s expense and delay reduction plan, circuit law, and

the judge’s informed discretion.475

In this respect, case management has developed in, and is a distinctive feature

of, common-law, especially American jurisdictions.476 Case management

responds to the need to dispose efficiently of rising caseloads, incorporating pro-

cedural innovations and articulating new rights and remedies.477 The central

idea behind case management is that efficiency is promoted less by changes in

jurisdiction and procedural reforms than by court monitoring and control meas-

ures on the behaviour of all participants.478 Consequently, case management

has brought about a change in the classic role of the common-law judge, from 

that of a detached participant to playing a critical role in shaping litigation and

influencing results, both before and after trial. Trial judges have thus become

mediators, negotiators and planners, a shift that has prompted a great deal of

criticism.479

One implication of the increased level of court control over litigation is a

decrease in the level of control exercised by the litigants and their attorneys.

Adversary litigation is not eliminated, but subjected to control and even dis-

couraged if it entails more costs than benefits.480 By contrast, in civil-law juris-

dictions there seems to be less need, and therefore potential, for case

management. Even in private law litigation, the civilian judge has traditionally

exercised a greater degree of control, especially over the gathering of evidence.

On the other hand, as mentioned earlier, the civilian judge enjoys much less 

discretion in shaping procedure on the basis of local needs. Of course, this does
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bility for the management of civil litigation from litigants and their advisers to the courts. Marcus
(1995: 235) argues that case management might be frustrated in England because of differences
between the English and American legal systems.

477 Resnik (1982: 391).
478 Scott (1995: 4 f.), Resnik (1982: 395).
479 Resnik (1982: 377, 379).
480 Federal Judicial Center (1992: 3): ‘Taking management seriously as a judicial responsibility

does not mean taking the case away from the attorneys. What it means is giving direction to the lit-
igating activity of attorneys, fixing bounds, and applying means of control as necessary.’



not mean that certain case management techniques cannot be introduced into

civil-law jurisdictions, such as for the scheduling of hearings.481

The scope of case management techniques is extremely broad. It includes the

selection of the appropriate calendar482 and scheduling systems,483 as well as

techniques for encouraging settlement; the introduction of computer-based

management programmes; the employment of auxiliary court officials such as

‘special masters’ and ‘magistrate judges,’ charged with preparing and oversee-

ing certain procedural stages and with deciding certain minor issues; the use of

procedural devices such as the pre-trial conferences, and the disposition of cases

through ‘mini-trials’, summary judgments and ADR. Each and every one of 

the various procedural stages a case goes through has its own appropriate 

techniques, as do certain special types of matters.484

Two main types of criticisms have been levelled at case management. The first

is of a more philosophical and systemic nature, ie, that case management is a

threat to the judge’s impartiality, thereby promoting the erosion of traditional

due process safeguards, and that by enhancing the power of judges, it tends to

undermine traditional constraints on the use of that power.485

Seduced by controlled calendars, disposition statistics, and other trappings of the effi-

ciency era and the high-tech age, managerial judges are changing the nature of their

work . . . Judges alone are supposed to rule without concern for the interests of par-

ticular constituencies. Judges alone are required to act with deliberation—a steady,

slow, unhurried task.486
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481 For an example of the differences in court output patterns that distinctive local rules can pro-
duce, see Miller et al. (1971), who compared the consequences of local rules governing pretrial pro-
cedures, schedules of operation, setting methods, jury and non-jury interaction, use of visiting
judges, and docketing techniques in four Texan courts.

482 For example, a master vs. an individual calendar. A master calendar means that case assign-
ment is centrally controlled and that cases may be assigned to different judges at different proce-
dural stages. An individual calendar means that one judge is responsible for an individual case
during its entire life in court. The relative efficiency of both systems was frequently discussed in the
late 1960s and early 1970s. For an evaluation of both calendar systems, see Luskin (1988–9).

483 For an exploration of the insights and techniques that management science can offer for the
optimal use of time and the scheduling of procedural stages, see Nagel (1986) and Nagel et al. (1978).
For example, optimum sequencing means that delay can be reduced by the order in which cases are
heard, even if there is no reduction in arrivals, no acceleration in the servicing time per case, and no
increase in judge time. Optimum sequencing, however, requires statistical prediction analysis for the
different set of cases as to time consumed. Another type of sequencing is the sequencing of stages
within cases, rather than the sequencing of cases. Nagel et al. (1978: 132). Obviously, techniques rec-
ommended by management science may not always be implemented if they collide with procedural
and justice requirements. As Ryan (1978: 144 ff.) rightly points out: optimum sequencing ‘requires a
preference, or value judgment, that cases should not necessarily be heard in the order in which they
enter the system.’ Cases requiring longer trial times are penalised and while this ‘may be desirable
practice from a utilitarian philosophy’, it may not be ‘from other political or philosophical perspec-
tives’ (146).

484 See Federal Judicial Center (1992).
485 Resnik (1982: 424 ff.).
486 Resnik (1982: 445).



The other line of criticism raises doubts about the effectiveness of case manage-

ment in achieving its avowed purposes. While it is recognised that case man-

agement has won support among the judiciary, as well as from attorneys and

academics,487 and while some of its successes are readily acknowledged,488 it is

still claimed that there is no unequivocal and compelling empirical evidence that

case management reduces cost litigation and delay or that it is sufficient to pre-

vent and reduce delay.489

Managing to Reduce Delay

Several studies have attempted to answer the question of whether, and under

what conditions, case management contributes to delay reduction.

A study sponsored by the National Center for State Courts and the National

Conference of Metropolitan Courts in the United States in the late 1970s,490

tested various types of case management in eight courts to determine which

techniques were successful, if at all. The participating jurisdictions yielded

mixed results. It was thought that the reasons for the varying levels of achieve-

ment might be related to the various case management techniques imple-

mented,491 although environmental, organisational and attitudinal differences

among the sites were also involved.492 Thus, the study attempted to identify the

factors, other than specific management techniques, that seemed to influence

and define limitations on the success of a delay reduction programme. The fol-

lowing were identified as prerequisites for successful change:493

—Commitment to and organisation of support for change.

—The acceptance of the court’s responsibility for the pace of litigation;

—Sufficient time for implementation.

—Informed judges and bar involvement.

Another study also sought to identify the factors that had contributed, to 

varying degrees, to the successful introduction of delay reduction programmes

in criminal cases in four courts. Such factors were the following:494
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487 Marcus (1995: 232 f.).
488 Resnik (1982: 415 ff.) concedes that case management may have contributed to delay reduc-

tion in the courts and also praises other secondary successes, such as the wealth of new information
about the federal courts it has produced, since managerial judging depends on information about
case processing, and the increase in attorney accountability, since attorneys now have a need to pre-
pare and manage clients’ cases more rapidly and efficiently. See also Marcus (1995: 233).

489 Marcus (1995: 233 f.) and Resnik (1982: 380, 417 ff.). See also Steelman (1997).
490 Sipes et al. (1980).
491 Sipes et al. (1980: 41 ff.). The reports of experiments and techniques in judicial management

in individual courts are given in the appendices.
492 Sipes et al. (1980: 25).
493 Sipes et al. (1980: 25 ff.).
494 Ryan et al. (1981: 70 ff.).



—Lack of opposition.

—Nucleus of supportive local actors.

—Incremental changes.

—Coercion/persuasion from higher courts.

—Improved communication among ‘sponsoring organisations’.

—Additional resources.

—Compatibility with local socio-legal culture.

—Incentives for the participants.

A study which analysed the causes of delay in the Los Angeles Superior Court—

one of the largest trial courts and one with the most delays—and evaluated the

effectiveness and cost of various strategies for reducing delay, proposed a series

of recommendations aimed at strengthening case management, on the basis of

available empirical evidence, an assessment of the court’s particular situation

and previous reform efforts.495 The recommended options, which give an idea

of the wide range of managerial measures that can be implemented, were as fol-

lows:

—Continue experimentation with and implementation of active judicial

management of civil cases.

—Experiment with a judge-team calendar system of civil cases.

—Adopt and enforce realistic time standards for civil case disposition and the

completion of various stages in the life of a case.

—Strengthen enforcement of the court’s policy of no continuance without

good cause.

—Evaluate recently enacted limitations on the volume of and time spent on

discovery.

—Retain the arbitration programme and monitor and enforce early time 

limits on initiating and completing the arbitration process.

—Hold a settlement conference conducted by a neutral lawyer soon after

each civil case is at issue; then hold no more than one judicial settlement

conference per case, within a month of the actual trial date.

—Experiment with strong judicial management of civil trials to reduce the

average trial length.

—Experiment with different time standards tailored to the type of civil case.

These should include time for both the disposition and completion of the

various events in the life of a case; and

—Give priority in scheduling trials to cases with shorter estimated trial

lengths.
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495 Kakalik et al. (1990: 81–108). See also Selvin/Ebener (1984) on the history of civil delay in this
court. According to the latter study, the Los Angeles Superior Court had had a chronic problem of
increasing delay since the 1920s, even during periods of declining litigation rates, and cyclical efforts
to reduce delay had yielded some results, but only for fairly limited periods of time.



Finally, a study on a large metropolitan court of general jurisdiction which had

a serious congestion problem with over 70,000 backlogged cases showed that it

was possible to achieve a significant reduction in delay through a combination

of case management techniques.496 The court in question implemented three

programs: a joint status report project, which required all currently pending

cases to file a status report under threat of dismissal; the requirement of a case

scheduling order at the time of case filing; and an individual calendar system,

where 60 per cent of civil/domestic cases were randomly assigned to the

civil/domestic bench six months before trial.497 Clear goals, early court control

over the scheduling of case events, and ongoing monitoring reports were the

main concepts recognised as contributing to success in the delay-reduction 

programme.498
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496 Michels (1992: 1995).
497 Michels (1995: 73). The court had previously implemented various incremental programmes,

such as ADR and lower trial-setting rations, although none had significantly alleviated the worsen-
ing situation.

498 Michels (1995: 82 f.).



Epilogue

A RECAPITULATION

IF THE READER has been patient enough to follow us so far through the maze

of concepts and empirical studies related to court efficiency, he or she may

have been left with the impression that no answer has been given to some of the

questions posed at the beginning of the introductory chapter, and that appar-

ently no clear thesis has emerged yet as a sort of connecting bridge between the

different chapters of this study. And perhaps this impression might be at the

same time unjustified and justified. Therefore, it is quite convenient to recapitu-

late the two main, simple ideas that can be extracted from what has been said

up to now.

The first idea can be stated as follows: economic rationality—ie efficiency—

has penetrated the legal and judicial systems at all levels and dimensions, from

the level of society as a whole to the day-to-day operation of the judicial process,

from the institutional role performed by adjudication in society to the organisa-

tional context of judicial decisions.1 This is clearly demonstrated by the 

discourse and expectations of all actors involved in the legal process: judges and

attorneys, politicians and public officials, scholars and ordinary citizens. Some of

them may not be completely aware of it, or they may even reject the very notion

that efficiency is a central goal for adjudication. However, like the famous char-

acter in Molière’s play, it is an undeniable fact that all of them speak the language

of economic rationality. In other words: far from being an alien value with

respect to the legal and judicial process, efficiency has simply become an insepar-

able part of the structure of expectations we address to the legal system.

The second idea is just as simple: economic rationality is not, and should not

necessarily be, the prevalent value or the overriding concern in the context of

legal decision-making. On the contrary, economic rationality is subject to all

kinds of constraints deriving from the legal tradition, the political environment,

even the social climate. Its influence is less the result of its supposed intrinsic

dominance and more an outcome of local conditions and concrete negotiations

with other values and interests. Therefore, its place and relevance will vary

greatly across legal contexts.

Let us now recapitulate, as an illustration of these two conclusions, a few

short propositions on the varying place and relevance of economic rationality in

law and adjudication. They have been extracted and reformulated from the pre-

ceding chapters:

1 Cf the distinction between ‘institutional efficiency’ and ‘organisational efficiency’ proposed by
North (1990).



—The minimisation of the sum of error and direct costs in adjudication is not

equivalent to the unilateral maximisation of efficiency over justice.

—Court efficiency cannot be determined if not by comparison with the 

performance of the market and legislature, ie, court efficiency is always 

relative to the efficiency of other institutions.

—The economic model of litigation does not fully predict disputant deci-

sions, nor is it capable of determining the specific social factors that help

explain them.

—The process for reaching legal decisions has a value of its own for parti-

cipants that is independent from the value (efficiency) of the outcome for

such participants. If litigation is not fair, citizens will have little incentive

to use the courts, regardless of how efficient the outcome may be. And if

they are willing to sacrifice efficiency, the higher social costs thus generated

may be more than compensated by lower social conflictivity and higher

legitimacy and acceptance of institutional decisions.

—‘Justice’ and ‘efficiency’ can be defined in terms of each other when con-

sidered in the course of time. Only in this limited sense can efficiency be

viewed as a new ideal of justice for the legal system.

—Economic rationality is but one of several rationalities that may collide

within the legal system. The legal system will not be overrun by their claim

to universal dominance as long as it is able to deconstruct and reconstruct

them as legal rationality, ie, subject to equal and unequal treatment in view

of past and present legal practices.

—Justice is not a market, but there is a (restricted) market for justice.

Therefore, demand will hardly, if ever, reach a state of equilibrium with

respect to the supply of judicial services. Therefore, gains in court effi-

ciency will always be temporary.

—Selectivity is a function of the technical interpretation of legal rules and the

size of available resources relative to the institutional role played by the

courts in a given political system.

—ADR is not necessarily cheaper and speedier than ordinary adjudication; it

may both reduce and increase costs. However, it has a crucial role to play

in helping regulate the demand for, and the supply of, judicial services.

—‘Legal rationalisation’ and ‘systemic stabilisation’ are the (efficient) insti-

tutional response to the phenomenon of mass litigation.

—Economic rationality in organisations, such as the courts, is altered by the

organisational need to link and coordinate internal and external decisions

with each other.

—The place and relevance of efficiency devices in adjudication, such as plea bar-

gaining in the American criminal process, depends on an ‘adjudicative ideal’

defined by legal history and tradition. Efficiency may be seen as a (problem-

atic) response to interests and values that deviate from the adjudicative idea.

—Procedures can never become speedy enough because, as autonomous

social systems, they create their own particular social time and rhythm.
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—Courts are social institutions that use scarce social resources. They produce

a service called ‘adjudication’. For these reasons alone, economic rational-

ity is relevant for the assessment of their operation.

In the end, it may well be that the never-ending pursuit of efficiency turns out to

be, socially speaking, less grandiose and appealing than the never-ending quest

for justice, but it will be just as unavoidable. No more and no less.
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