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Preface

This volume is concerned with the idea, institutions and practices of
citizenship beyond the nation state. It explores how this new political
context has transformed the very categories of citizenship. Europe, and
particularly the EU, provides the most developed example of transnational
governance. However, discussions of European citizenship have tended to
employ a somewhat passive understanding of the citizen. They have seen
citizenship as either the result of a top-down granting of a common set of
rights and political institutions, or focused on how far European integration
has led Europeans to identify with each other or with Europe as an historical
and cultural entity. This volume adopts a more active perspective. Citizens
are not simply made by legal, political or social processes. They also make
themselves through their exploitation and shaping of these processes. Such
active citizenship involves more than simply voting. It entails the capacity
to organise both socially and politically to promote certain ideals and inter-
ests. Achieving such mobilisation at a transnational level involves different
entitlements, opportunity structures, skills and levels of identification to
those required at the local and national levels. As a result, the status and
practices of citizenship are altered, though it remains to be seen whether we
are witnessing the rise of a fully fledged postnational form of citizenship or,
more modestly, just the establishment of a series of mixed forms, which tend
to integrate national and transnational dimensions.

This volume involves a multidisciplinary team of contributors drawn from
law, political science, sociology and political economy. They examine the
various ways in which European citizenship is changing our ideas of civic
standing, providing opportunities for mobilisation and interest representa-
tion, and re-defining the political space for democratic participation. They
also look at the different institutional and social strategies that contribute to
defining the role of citizens and their inclusion in European decision making.
In the introduction, the editors offer an overview of the theoretical signifi-
cance and legal and institutional development of European citizenship as a
transnational practice. Throughout the volume, as the title indicates, we try
to suggest that European citizenship is the (as yet uncertain and often
contested) result of a process rather than a simple status.

The volume is primarily the result of research undertaken by the editors
and the contributors as part of an ESRC Project on ‘Strategies of Civic
Inclusion in Pan-European Civil Society’ (Grant L213252022). That Project
was part of the ESRC Research Programme on ‘One Europe or Several?’ We
gladly acknowledge the ESRC’s financial support and the help we received
from Professor Helen Wallace, the Director of the Programme. Throughout

vii



our research and during the writing-up period, we benefited from discus-
sions with other researchers involved in the ‘One Europe or Several?’
Programme in the course of numerous meetings and conferences. Useful
comments and suggestions were also provided by a Dissemination Meeting
on ‘Institutional reform, citizenship and civil society in the enlarged
Europe’, organised in London with the participation of academics and policy
experts working in the area. For assistance with the final manuscript, the
editors are grateful to Rob Lamb. For her patience and encouragement
throughout the (alas) much-slower-than-planned progress of this volume,
we are extremely grateful to our editor Alison Howson.

This book is dedicated to three young European citizens: Amy, Leo and
Nicolai. They have extended their parents a remarkable degree of freedom of
movement and, though goods, services and capital from various European
states have come their way in exchange, we are grateful for their indulgence
and look forward to seeing them benefit from their own exercise of European
citizenship some time in the future.

RB
DC

JS
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1
Introduction: From National to
Transnational Citizenship
Richard Bellamy, Dario Castiglione and Jo Shaw

1

In one of the most famous (if apocryphal) rhetorical flourishes of the Italian
Risorgimento, the politician Massimo D’Azeglio remarked how ‘Having made
Italy, we need to make the Italians’ (Bellamy 1987: 6). Many commentators,
mutatis mutandis, make a similar observation with regard to the European
Union. However, D’Azeglio was calling for a state-led policy of political edu-
cation and national acculturation. Though some have advocated such mea-
sures, we believe such a strategy to be neither possible nor desirable. Our
investigation of various ways of ‘making European citizens’ has rather differ-
ent presuppositions and aims. For a start, we do not assume that the EU has
been ‘made’, in the sense of completed. Likewise, what citizenship means and
what it entails in contemporary societies remain open questions, as does the
nature of the relationship between the political community and its members.
Nor can one treat the construction of citizenship as an entirely elite-driven,
top-down process. Ours is a more problematic statement. First, it implies a
research agenda: the investigation of whether, and if so how, EU citizenship
has been constructed as a formal status, a practice and a normative commit-
ment. Second, it invokes a certain methodological perspective: one that sees
the construction of citizenship as a dynamic and contested process emanat-
ing as much from below as from above. Therefore, the studies comprising this
volume address the degree to which European citizens are not only being
‘made’ and ‘transformed’ by European institutions and contemporary social
and economic conditions but also (and more importantly) ‘making’ and
‘transforming’ both themselves and the European political space.

The meanings of citizenship

The immediate context of our research is provided by the Maastricht Treaty.
By establishing the status of European Union citizenship, it prompted
academics, politicians and the general public to ask a number of questions



about the very nature and attributes of the citizen within modern societies.
In particular: can citizenship be de-coupled from nationality; does EU citi-
zenship complement (and if so how) national citizenship; or does it subvert
it and offer something either similar or totally different at the European
level? (Shaw 1997, 1998; Weiler 1997).

Among scholars at least, there is general agreement that if a form of pan-
European citizenship is possible, it must involve a fundamental re-thinking
of the ideals and the institutions underlying both the status and practices of
citizenship itself. Hence, discussions of EU citizenship have tended to lead to
a broader examination of the future of citizenship. However, the possibility
of a historical transformation of the very conception of citizenship poses the
question of what it has meant hitherto to be a citizen.

The term ‘citizen’ has taken different meanings in different historical peri-
ods and languages (Pocock 1992; Ignatieff 1995; Bellamy 2004; Preuss 2004).
Max Weber distinguished between three discrete meanings, each related to a
particular social-historical phenomena typical of western civilisation (Weber
1968: p. 239). By a citizen, we may understand a member of a ‘city’, a socio-
geographical entity; or a member of a political community, a geo-political
entity; or, finally, a member of a particular social strata or class, a socio-
cultural entity. The third meaning is apparent in the German term Bürger,
but even in other languages it is not entirely unrelated to the other two
meanings due to its close historical association with the economic life of the
city. Nonetheless, the meanings more directly related to our current usage
are the first and second. These share a common genealogy and, in certain
historical periods, have tended to coincide.

In spite of the obvious links that the idea of the citizen has with life in a
city, the concept of ‘citizenship’ has mainly referred to the political (or state-
related) dimension of membership. Yet, on at least two counts, this meaning
is no less prone to ambiguities. First, being a member of a political commu-
nity means different things depending on the requirements of membership.
Second, the meanings of membership change in relation to the type of
political community of which one is a member. In many respects, these two
conditions of membership coincide, so that the entitlements and responsi-
bilities of being a member often depend on the kind of community to which
one belongs, but there may also be requirements that are unrelated to the
nature of the polity. As a consequence, the historical meaning of being a cit-
izen has fluctuated in relation to whether it was applied to the Greek polis or
the Roman Empire, to the Medieval and early Renaissance city-states or the
early modern absolutist monarchies, to the revolutionary nations of the
eighteenth and nineteenth centuries or the present democratic and consti-
tutional states. Moreover, each of these historical experiences has produced
particular understandings influencing later uses of the term, and in some
cases providing mythical models, which later thinkers and societies have
grappled with in trying to adapt their own practices to the ideals of the past.
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From National to Transnational Citizenship 3

In broad historical outline, the idea of citizenship as political membership
originated in Greek political thought, where it was defined as one of the
aspects of a ‘democratic’ view of the political order. Citizens were those
members of a political society whose basic equality was established by
the constitution recognising them as entitled and capable of being rulers and
ruled in turn. The constitutive principle of this political regime, as one in
which all citizens had ‘full and equal membership’, was established through
various institutional arrangements and political practices of the active (and
virtuous) citizen. Although this idea of the equality of all members of a
political community has remained a central feature of the idea of citizenship
throughout its history, its basis has shifted away from the ability and
duty to be self-ruling, to one of unqualified entitlement for each and every
adult. Gradually, as John Pocock (1992) has observed, the Greek, mainly
Aristotelian, paradigm of active citizenship gave way to a different paradigm
stemming from the Roman juristic tradition and its later developments in
medieval and early modern natural law. This tradition tended to view the
relations between people as being mediated by relationships between people
and ‘things’. Property rights and civil private law provided the model for
the citizen’s place and role within the community, as a subject who had
exchanged his (and more recently her) natural liberty for a right to protec-
tion. Thus, citizens were no longer seen as mainly public agents, but as
‘subjects’,1 oriented less to political action for the common good than the
pursuit of their personal goals under the protection of the law or of public
power. The concentration of powers in the state and its administration was
regarded as much a defence of as a threat to the individual. Consequently,
the rights of citizens came increasingly to be conceived as ‘subjective’ rights,
establishing a limit to the burdens and obligations that public power itself
could impose upon those subject to them. The partial re-reading of the role
of the citizen in jurisprudential terms, as a subject, and the identification of
the citizen with all adult members of a community, have both, in different
ways, obscured what was originally an entirely political relationship defined
by a certain kind of constitutional regime, replacing it instead with a legal
and status relationship, comprising obligations, entitlements and privileges.
However, this ‘privatisation’ of the rights of citizenship has been accompa-
nied by, and to some degree promoted, the universalisation of citizenship to
the whole of the adult population within the political community, regard-
less of their moral or material characteristics. In this, both private and inter-
national law have contributed with the creation of a corpus of positive laws
and rights addressed to the ‘person’, irrespective of his or her affiliation to a
particular political body.

But the history of the partial ‘privatization’ of the figure of the citizen is
only part of the modern history of citizenship. The more definite meaning
that we ascribe to citizenship today emerged from the socio-economic trans-
formations resulting from the American and French revolutions, on the one



side, and the Industrial Revolution on the other. This dual revolution, and
the resulting formation of the (democratic) nation state as the paradigmatic
form of the political community, provided the material and intellectual basis
for a distinctively modern conception. The different national, and partly ide-
ological, narratives that have contributed to this modern understanding
within Europe have been discussed in a companion volume to this one, deal-
ing with the Lineages of European Citizenship (Bellamy et al. 2004). From a
more general socio-historical perspective, a fairly well-established narrative
exists (roughly that of Rokkan (1974), Marshall (1950) and their elaborators)
for the making of democratic citizenship in Western Europe during the
nineteenth and twentieth centuries (Weale 2005: ch 1). On this account, it
was the product of the interrelated processes of state building, the emer-
gence of commercial and industrial society, and the construction of a
national consciousness, with all three driven forward in various ways by war.

Though these three processes tended to be phased, each of them provided
certain preconditions of democratic citizenship. The first, state-building,
phase consisted of administrative, military and cultural unification at the
elite level, accompanied by territorial consolidation and the creation of an
elementary, state-wide bureaucratic and legal infrastructure. This phase
created a sovereign political body possessing authority over all activities
within a given territorial sphere, with those people residing within it becom-
ing its legitimate subjects. The second phase saw the emergence of commer-
cial and industrial economies. This process led to the creation of the
infrastructural public goods required by market economies, such as a unified
transport system, a standardised system of weights and measures and a sin-
gle currency, and the establishment of a regular and unitary legal system.
Markets also gradually broke down traditional social hierarchies and systems
of ascribed status, fostering freedom of contract and equality before the law –
particularly with regard to civil and economic rights. The third, nation-
making, phase involved the socialisation of the masses into a national
consciousness suited to a market and industrial economy by means of
compulsory education, linguistic standardisation, a popular press and con-
script armies. These promoted a common language and guaranteed standards
of numeracy and literacy appropriate for a mobile workforce capable of
acquiring the generic skills needed for industry. They also helped create
affective bonds between both co-nationals themselves and them and their
state.

The net effect of these three processes was to create a ‘people’, who were
entitled to be treated as equals before the law and possessed equal rights to
buy and sell goods, services and labour; whose interests were overseen by a
sovereign political authority emanating from their corporate unity; and who
shared a national identity that shaped their allegiance to each other and to
their state. All three elements became important for democratic citizenship.
The first provided the basis for regarding all persons as entitled to the equal
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From National to Transnational Citizenship 5

protection of the laws – a condition people came to see was unlikely to
obtain without an equal right to frame them. The second created a commu-
nity of interest, most particularly in controlling those running the state suf-
ficiently to ensure that the rulers responded to and promoted the concerns
of the ruled rather than oppressing them. The third led citizens to consider
themselves as a people, sharing certain common values and various special
obligations towards one another. It also fashioned the context for a public
sphere in which people could communicate with each other using a com-
mon idiom and according to rules and practices that were broadly known
and accepted. As a result of these socio-historical developments, we now
tend to refer to citizenship as a complex constellation of normative and
descriptive meanings indicating membership of a political community pos-
sessing the attributes statehood, popular government and nationhood. It
remains to be seen how far these characteristics remain relevant today.

The dimensions of citizenship

The particular way in which these three component parts of the idea of the
modern citizen (as the subject of a state, the active member of a democratic
society and the fellow member of a national community) have been con-
ceived and combined has depended on historical contingencies. Nevertheless,
throughout its many variants, this has remained the dominant model for
over a century. Its success has depended on the fact that its three historically
grounded components matched closely the more abstract dimensions of
membership of a political community, with all of them serving to bolster the
kind of integrative function played by citizenship itself in modern societies.

From an analytic perspective, we can distinguish three dimensions char-
acterising membership of a political community: the discretionary, the
decisional and the allocative. The discretionary imension refers to the rules or
principles of membership according to which individuals and groups of people
are either included or excluded from a particular political community. As we
saw, in modern nation states this dimension has been mainly parasitic on
concepts of nationality. However, the definition of national membership has
varied greatly across time and space. It has been associated with different
views of what constitutes peoplehood – from the sharing of a common his-
tory or ethnic origins, to the degree or length of permanence on the terri-
tory, cultural or linguistic homogeneity, and common beliefs and values or
institutions. While nationality tended to provide the criteria for distinguish-
ing the citizen from the ‘outsiders’ of that society, other criteria were used to
restrict the standing of citizenship to a particular class of ‘insiders’. Indeed,
even when state and/or national citizenship was defined in rather universal-
istic terms,2 there remained forms of exclusion that applied to some people
who, in all other respects, were considered part of the society. The exclusion
of children is the most obvious example, but such exclusions have also been



extended to other groups or classes of individuals, such as workers and
women, depending on the contingent criteria of (naturally or socially
defined) competence that were associated with proper membership of a
political community (Dahl 1989: ch. 9). Historically, and throughout the
formation of the modern democratic state, the question of the standing of
citizenship, as the mark of civic dignity (Shklar 1991: 2–3), has been a very
contested terrain and was often at the heart of repeated battles over the
extension of the franchise (Rosanvallon 1992). Thus, the discretionary
‘boundaries’ by which citizenship is defined are never easily fixed, and
may both depend on and influence the shared conception of political
membership.

The decisional dimension concerns the roles and responsibilities attributed
to the members of the community in the chain of command and decision
making. Democratic communities are founded on the principle that
members should have an equal say in how the affairs of their community are
conducted. This requires a constitutional structure and a series of societal
arrangements through which the general principle of fairly equal influence
and participation is given some concrete substance. The traditional mecha-
nisms used by modern democracies to implement such a principle include
the institutions of democratic representation, the general dependence of the
executive upon the legislative, the separation and balance of powers, and
public opinion formation through a competitive party system and an open
civil society. However, for this complex institutional mechanism to be effec-
tive, a certain level of political activism and concern with public affairs has
proved necessary. Without such involvement, democratic citizenship tends
to become void and ineffectual, turning into mere subjecthood.

The allocative dimension of citizenship regards the way in which the mate-
rial and symbolic resources of the community are distributed among its
members. The importance of this dimension has greatly increased with the
expansion of the social functions of the modern state. The development of
social rights, as a way of counteracting the alienating and disempowering
features of market societies, has provided the telos for this dimension of
modern citizenship (Marshall 1950; Turner 1997). Social rights ensure that
the formal aspects of equality do not become completely meaningless.
However, once again the stability achieved in modern society is neither fixed
nor above contestation.

The various dimensions of citizenship play an important legitimating role
in the way in which the community is organised internally. As a result,
citizenship fulfils an important integrative function, as a form of social glue
contributing to hold the community together. In this way, it enables the
state effectively to perform its main functions, which are those of protecting
its members, sustaining their chosen life styles and providing the context for
their sociality. The principles underlying the integrative function are obvi-
ously not self-standing, but depend on a particular combination of the other
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From National to Transnational Citizenship 7

three dimensions. As we saw in the previous section, the modern democratic
nation state was able to give a certain unity and a strong integrative function
to the idea of democratic citizenship by identifying this practice with a
people, whose unity and identity were concurrently defined along the other
three dimensions. Thus, the people’s commonality (discretionary dimension)
presupposed a set of shared values, common memories, and a kind of mutual
sentimental bond between both the people themselves, and them and their
homeland. On the basis of such a commonality, that very same people
shared in the sovereignty of the state and in its will and capacity for self-rule
(decisional dimension). The system of commonly shared and agreed rules
and institutions provided for the development of a complex system for the
regulation of social exchange and support of forms of solidarity (allocative
dimension), thus further strengthening the sense of commonality binding
society together.

The challenges to citizenship and 
contemporary models of the citizen

Since the 1970s many have started questioning whether the democratic
nation state, as a general form of political organisation, still offers a compre-
hensive and self-sufficient context within which citizenship can operate. As
a result, they have feared a parallel weakening of citizenship’s integrative
function and have sought to rework its components and their relation to its
various dimensions. For the very socio-political context that has given mod-
ern citizenship its concrete meaning and institutional form is now the object
of several challenges transforming it from both the inside and the outside.

One set of challenges stem from ethnic diversity and minority nationalism
within the state, and globalisation (often associated with commercialisation
and Americanisation) without. These developments potentially threaten
national political cultures. They have prompted debates over the importance
of nationality and a shared culture as sources of reciprocity and allegiance
between both citizens themselves and them and the state. Another set of
challenges stem from the political, social and administrative problems posed
by the growing electoral apathy of citizens, the fiscal crisis of the welfare sys-
tem, and the transformations of the relationship between the public and pri-
vate sectors induced by neo-liberal policies. These developments have also
been broadly linked to market-driven global forces and a multicultural con-
cern with recognition at the expense of the politics of redistribution. They
have given rise to debates over the degree to which markets or the law prove
better than democratic politics in enabling citizens to influence public and
private producers and service deliverers and hold them to account.

The first set of challenges is evident in the concern of sociologists in
particular with the rules of membership that give access to citizenship and
in comparing the responses of different social systems to the growth in



immigration (Brubaker 1992). There has also been a related debate among
political theorists over the degree to which liberalism and democracy either
conflict with or assume some form of national political community. Both
academics and policy makers have fiercely debated such issues as the content
of civic education in schools and the degree to which naturalised citizens
should be obliged not just to adhere to the political norms of the host nation
but also to acquire various of its social and other cultural characteristics,
such as the dominant religion and language.

These discussions are connected to an earlier clash between liberals and
their communitarian critics initially prompted by the second set of chal-
lenges. Communitarians had argued that liberals encouraged a self-defeating
form of extreme individualism by concentrating on rights to the neglect of
the claims of society and the common good. However, this opposition has
also fed into debates stemming from the first set of challenges concerning
the plausibility of cosmopolitan theories of democracy and the claims of
international justice. Recently, communitarians and liberals have been criti-
cised by a third school of thought: republicanism. Republicans criticise both
for presenting a rather passive view of the citizen. They are charged with
underestimating and undermining the integrative function played by civic
participation and the cultivation of the virtues citizens display in their deal-
ings in civil society based on generalised networks of trust and reciprocity.
This new emphasis on the virtues and responsibilities of the citizen has
given rise to discussions about the range and sustainability of such qualities
(Galston 1991); the role of voluntary associations, of social capital, and of
other institutions as seedbeds of civicness (Kymlicka 2002: p. 312); and over
how citizens, either individually or through joining together in organisa-
tions, need to be more self-reliant in the face of the growing crisis of the
welfare state.

Overall, contemporary debates about citizenship have divided between
liberal, communitarian and republican schools of thought.3 Each of them
emphasises one of the three components of modern democratic citizenship
identified earlier. They associate this component with one of the three
dimensions of citizenship we explored, regarding it alone as the key to
the integrative function of citizenship within contemporary advanced (or
postmodern) societies. Thus, liberals advocate the citizenship-as-rights model.
They focus on the allocative dimension and insist on the equal status of
the citizen as a rights-bearer. By contrast, communitarians adopt the
citizenship-as-belonging model. They focus on the discretionary dimension
and explore the supposedly shared cultural, ethnic or other characteristics of
the citizens of any given community. Finally, republicans prioritise the
citizenship-as-participation model. They insist on the enduring value of
sharing in the decisional dimension. They see the citizen in more classical
terms, as possessing certain requisite civic attitudes and capabilities to
participate in the community.
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For liberals, democracy is but one, and not necessarily the best, means for
individuals to exercise and secure their rights of citizenship. Indeed, within
a global and market-orientated society, the law and impartial regulators may
be superior guarantors of individual rights. For them, citizenship is a matter
of entitlement rather than political participation or civic commitment. For
communitarians, citizenship arises only when a people or demos share a
common good and values through belonging to a relatively homogenous
and circumscribed political community. For republicans, citizenship is a
practice that involves the active involvement of the citizen not only in deter-
mining the law and keeping the rulers accountable, but also in nurturing the
social capital and the associational networks that sustain and invigorate
democracy, while reinforcing social solidarity.

These three models are not mutually exclusive. Indeed, most accounts of
citizenship tend to include elements of each of them. However, they respond
to the challenges of globalisation and diversity in different ways. The liberal
view suggests these challenges can be met by weakening the association of
citizenship with either a communitarian sense of belonging or a republican
emphasis on participation. Rights can provide the focus of a constitutional
patriotism and their protection by third party arbitrators often achieves
democratic goals of equal concern and respect better than democracy itself.
By contrast, communitarians and republicans suggest that democrats have
to resist these challenges to some degree if citizenship in any meaningful
sense is to be possible.

Citizenship of the Union

The debate on European citizenship needs to be situated in the context of
this recent revival of interest in the citizen’s role and character. EU citizen-
ship first developed within a more juridical and administrative discourse,
which had as its prime aim that of defining the specific, mainly economic,
rights and liberties that accrue to member state nationals in relation to
the nascent European juridical space. However, the often contradictory
demands that lie behind criticism of the EU’s legitimacy have pushed
this discussion beyond that early stage, leading it to take on board the
current preoccupations of sociologists, political scientists, theorists, politicians
and policy makers mentioned above. As we shall see, EU citizenship has
much of the form and some of the substance of the liberal, rights-based,
model. Curiously, though, it remains largely framed – some would say
compromised – by a communitarian notion of belonging. For access to EU
citizenship remains dependent on being a national of a member state.
Meanwhile, republican notions of participation remain the Achilles heel of
EU citizenship.

The general background to citizenship in the European Union was pro-
vided by the original EEC Treaty, with its provisions on free movement of



workers (primarily Articles 48 and 51 EEC), and secondary legislation. The
latter comprised measures concerning the rights of workers and their fami-
lies to take advantage of free movement, and measures for the co-ordination
of national security legislation to ensure the free movement of the workers
and their families. On the basis of this material, the European Court of
Justice gradually developed a broad based case law. For example, it developed
a concept of the ‘worker’, which included those in part time work, those
whose work provided them with an income below the national minimum,
and those on training programmes. It also extended the rights of workers
and their families in relation to educational rights.

More generally, the Court took the old EEC Treaty article on non-
discrimination on grounds of nationality (Article 7 EEC) and used that as the
basis for extending protection for citizens of the Member States when either
visiting or taking up residence in other Member States. The famous cases in
this area include Cowan4 and Gravier.5 In Cowan, the Court held that a British
visitor to Paris who was mugged on the Metro, had access on the same basis
as French nationals to the French criminal injuries compensation fund. In
Gravier, the Court held that a French national studying in Belgium was enti-
tled to access to higher education on the same basis as nationals. In other
words, it established that it was contrary to the non-discrimination principle
for her to be charged a fee that was not imposed on nationals studying in
Belgian universities.

Taken together, these legal principles led commentators to suggest that
there already existed a concept of ‘citizenship’ under European Community law,
though this was mainly oriented around the free movement provisions, and
hence could be described as a form of ‘market citizenship’ (Everson 1995).
Similarly, to the extent that citizenship could be regarded as being embedded
within the context of the existing framework of the ‘constitutionalised’
European Community treaties, it was firmly linked to the common market
concept, and to the idea of the European Communities as a legal framework –
at least in the first instance – for economic integration.

Therefore, it would be correct to suggest that the transformation of the
‘European citizenship’ concept into something more political took place as
the direct consequence of the Treaty of Maastricht, and of the impetus that
this gave towards a more political orientation of the EU itself. Citizenship
came onto the agenda of the intergovernmental conference on political
union which met during 1990 and 1991 as the result of a Spanish memo-
randum suggesting ‘special rights’ for citizens of the Member States, at the
core of which would be fundamental rights.6 However, the deeper origins of
the more political concept lie in the ‘special rights’ debate begun at the Paris
Summit in 1974, and carried on after the Addonino Committee was charged
in 1984 with reporting on issues relating to a ‘People’s Europe’.7

The Treaty of Maastricht produced a new Part II of the Treaty establishing
European Citizenship: Articles 17–22 EC. These provisions have since been
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amended twice. The first amendment consisted in the addition of a small
sentence (in italics below) that the Treaty of Amsterdam made to Article 17,
and qualifying the citizenship of the Union as having the character of
complementarity in relation to national citizenship:

Citizenship of the Union is hereby established. Every person holding the
nationality of a Member State shall be a citizen of the Union. Citizenship
of the Union shall complement and not replace national citizenship.

The key ‘marker’ of Union citizenship is thus the nationality of the
Member States, which remains a matter for the Member States themselves to
determine.8 The formal citizenship rights established in the EC Treaty cover
the following areas:

● Rights to residence and free movement enjoyed by all citizens of the
Union (Article 18 EC). The second amendment to the citizenship provi-
sions, introduced by the Treaty of Nice, allowed the Council to act by a
qualified majority under the co-decision procedure with the European
Parliament when adopting measures to implement these rights. However,
this does not apply in respect of matters relating to passports, identity
cards, residence permits, or in relation to social security and social pro-
tection matters.

● Rights on the part of citizens of the Member States to vote and
stand in local and European Parliamentary elections when resident in
another Member State, under the same conditions as nationals
(Article 19 EC9).

● Rights to diplomatic and consular protection when on the territory of a
third country on the part of any Member State which has an embassy or
consulate in that state (Article 20 EC).

● Rights to petition the European Parliament, to apply to the European
Ombudsman, and to write to the institutions in their own language and
receive a reply (Article 21 EC).

Although it does not appear in the citizenship title, one could plausibly
add to this list the right of access to documents, under conditions laid down
in legislation, and the general principle of transparency – although the latter
term is not explicitly mentioned in the Treaty (Article 255 EC). However, like
the rights of access and engagement with the Union institutions, these rights
are not limited to Union citizens, but are granted to all natural and legal
persons resident in the Union.

Finally, in the context of subsequent case law it has proved of some impor-
tance that Article 17(2) EC provides that ‘Citizens of the Union shall enjoy
the rights concerned by this Treaty and are subject to the duties imposed
thereby.’ Significantly, this explicitly links the citizenship provisions to the



non-discrimination principle, already mentioned, which now appears in
Article 12 EC.

Article 22 EC guarantees the developmental nature of the citizenship pro-
visions, requiring the Commission to report periodically to the European
Parliament on their application, and establishing a truncated Treaty amend-
ment procedure, whereby the Council may unanimously agree changes to
these provisions, on a proposal from the Commission and after consulting
the European Parliament, ‘to strengthen or add to the rights laid down’
in the Treaty. Such a change would need to be ratified by all the Member
States in accordance with their respective constitutional requirements.

Initial reactions to the Treaty of Maastricht citizenship provisions varied
greatly (Shaw 1998). On reflection, it is probably fair to say that both the
wildly optimistic assessments, which saw the citizenship provisions as an
integral part of a radical new era of political integration for the EU, and the
pessimistic assessments, which found it hard to find any value-added in the
provisions, in comparison to the existing EC Treaty acquis, have been proved
incorrect. The true impact of the provisions lies somewhere in between.
However, before considering the case law and legislative developments
which have occurred on the basis of these provisions, it is important to con-
sider the treatment of citizenship in the Treaty establishing a Constitution
for Europe, negotiated initially by the Convention on the Future of Europe
which met between February 2002 and July 2003, and subsequently finalised
by the intergovernmental conference which concluded in June 2004.10

While an early Convention document appeared to suggest that the lan-
guage of EU citizenship would become that of ‘dual citizenship’ (national
and EU), the more orthodox language of complementarity has been
reasserted, if not indeed strengthened in the final versions. Article I-10 refers
to citizenship of the Union being additional to national citizenship. The
same four groups of rights (free movement, electoral, diplomatic and con-
sular and engagement with the Union’s institutions) introduced in the
Treaty of Maastricht remain the core of Union citizenship (Article I-10(2)).
They are further fleshed out under broadly the same conditions as the pre-
sent EC Treaty in Part III of the Constitutional Treaty. The exception to this
is that previously Article 18(3) EC excluded the adoption of measures on
passports, identity cards, residence permits and similar documents, and mea-
sures on social security and social protection. Article III-125(2) allows the
adoption of such measures by unanimity in the Council. Some additional
grounds for confusion and misunderstanding arises from the inclusion of
citizens’ rights in Part II of the Constitutional Treaty as part of the text of
the Charter of Fundamental Rights, which was negotiated in 2000 by an earlier
Convention. The confusion arises because the substantive provisions of this
Charter contains some rights already guaranteed under EC and EU Treaties.
These rights were left unchanged by the later (constitutional) Convention
and the 2003–04 IGC. Thus there is recapitulation in the text of the Charter
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and consequently also in Part II of the citizens’ rights that are listed above,
although Article II-112(2) attempts to avoid any conflicts so far as it provides that

Rights recognised by this Charter for which provision is made in other
Parts of the Constitution shall be exercised under the conditions and
within the limits defined by these relevant Parts.

NGOs sought at an early stage of the constitutional Convention’s work
to bring pressure on the negotiators to widen the scope of Union citizen-
ship beyond the nationals of the Member States, so that this could become
a form of citizenship of residence for all those lawfully resident in the
Union, including third country nationals. Such an initiative was firmly
resisted, confirming the current logic of Union citizenship as that of break-
ing down distinctions and barriers between national citizens, and rela-
tively privileged aliens, that is, the citizens of the other Member States,
while keeping a firm distinction between this group and third country
nationals. The point is reinforced, in a way that resonates politically in the
context of the post-9/11 security agenda, by a series of moves, under the
EU’s justice and home affairs competences, to strengthen the boundaries of
what some call ‘Fortress Europe’. Thus Article I-3(2) declares that ‘the
Union shall offer its citizens an area of freedom, security and justice with-
out internal frontiers, and an internal market where competition is free
and undistorted’ (emphasis added), leaving open the question of where
this leaves the legitimate security and safety interests of the millions of
non-EU citizens lawfully resident in the Union and its Member States.
However, Article III-257(2) does commit the Union to framing a common
policy on asylum, immigration and external border controls which is ‘fair
to third-country nationals’.

One interesting innovation appears in the very first article of the new
Constitutional Treaty (Article I-1):

Reflecting the will of the citizens and States of Europe to build a com-
mon future, this Constitution establishes the European Union, on which
the Member States confer competences to attain objectives they have in
common.

The plethora of reference points on which this article grounds the consti-
tutional power of the European Union highlights its highly ambiguous
nature as a polity. The invocation of the will of the citizens is clearly an
attempt to make citizenship at the EU level more politically authentic, but is
contradicted both by the reference to the constituent power of the ‘States of
Europe’ and by the reference to the continuing functional character of the
EU as an association of states on which they confer competences to attain
objectives they have in common.



The Constitutional Treaty also provides greater explicit coverage of the
issue of democracy than previous treaties did. Although this can hardly be
said to solve what the literature calls the EU’s democratic deficit (Føllesdal
and Hix 2005), a number of provisions engage with some aspects of it, by
making reference to the political agency of citizens. Thus Article I-45 refers
to the democratic equality of citizens and Article I-46(3) refers to their right
to participate in the democratic life of the Union. As one dimension of the
concept of participatory democracy developed in the Constitutional Treaty,
Article I-47(4) makes provision for so-called ‘citizens’ initiatives’, whereby a
petition with one million signatures submitted to the Commission may gen-
erate a legislative initiative. Finally, Article I-50(3) deals with the right of cit-
izens and other residents to have access to the documents of the institutions,
a provision which repeats existing texts under the EC Treaty, but this time
under the explicit heading of the principle of transparency.

It was not until 1998 that the Court of Justice made its first significant pro-
nouncement on the effects of the post-Maastricht Treaty provisions on
Union citizenship. In Martínez Sala v. Freistaat Bayern,11 the Court held that
a Spanish national who had long-term residence in Germany could rely
upon the non-discrimination principle in Article 12 EC as the basis for
claiming access on the same basis as German nationals to a German child-
raising benefit for her new born child. This was an interesting extension of
previous case law, as Martínez Sala herself belonged to the group of econom-
ically inactive migrants who were not traditionally protected by the scope of
EU law. There have been further incremental extensions of the protection of
the access of EU citizens to various social benefits, even where they are eco-
nomically inactive. In Grzelczyk12 the Court held that a French national
studying at a Belgian University was entitled to a minimum subsistence ben-
efit on the same basis as nationals, when he found himself unable to work
part time alongside studying in the final year of his course. He was protected
by the principle of non-discrimination on grounds of nationality, read in
conjunction with the provisions on citizenship which protected the right of
residence of EU citizens in the Member States. Interestingly in Grzelczyk the
Court also engaged in a verbal flourish which has been repeated since that
time on numerous occasions in its case law. It noted that Union citizenship
‘is destined to be the fundamental status of nationals of the Member States’.
This enables them, as a matter of principle, to enjoy the same treatment in
law irrespective of their nationality, subject only to exceptions, which are
expressly laid down, and which must be proportionate in character.

The conclusion from the case law which has developed since 1998 is that
the introduction of a legal conception of citizenship in the EC Treaty from
1993 appears to have re-energised a line of Court case law on the equal
treatment of the nationals of the Member States when they are resident in,
or visitors to, the other Member States which had largely stagnated by the
beginning of the 1990s. In areas concerning non-economically active
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categories such as students, children, carers and others who may be unable
to work, the Court has applied the equal treatment principle with regard to
both access to a number of key social benefits and also the right of residence
in the Member States of parents of EU citizen children who are not them-
selves EU citizens. Both Grzelczyk and the 2005 case of Bidar13 have seen the
Court of Justice expressly reversing restrictive case law from the 1980s on
the entitlements of migrant students under national student and other
welfare support systems on the express grounds that the constitutional cre-
ation of Citizenship of the Union in 1993 makes a difference to the legal
background against which it adjudicates on the current entitlements of
nationals of the Member States. It would be overstating the case to suggest
that the citizenship provisions have revolutionised the case law, since its
genetic heritage clearly lies in earlier cases such as Cowan and Gravier, as well
as in case law on the free movement of workers and their families, but it has
certainly added an impulse to further development and given the Court of
Justice greater leeway to justify its activism in the field.

By the same token, and following the logic already mentioned of citizen-
ship of the Union being concerned with ‘special rights’ for the nationals of
the Member States, and not third country nationals, the case law develop-
ment in recent years on the latter figure has been limited to those categories
where there is a special connection with EU law. The most important cate-
gories are those third country nationals who are members of the families
(spouses, parents, and children) of EU citizens, and those third country
nationals who can benefit from special regimes of legal protection such as
Association Agreements with third countries of which they are nationals.14

EU citizenship makes little direct difference to this case law. Nevertheless,
there have been small movements in the legislative domain, for example
covering the status in the Member States of third country nationals who
already benefit from long-term residence, such as family reunification and
the extension of the social security co-ordination system.

National, transnational and postnational

Overall, Union citizenship is still a modest affair. Its attributes are largely
defined in terms of a bundle of legal rights. These offer citizens additional
entitlements at the EU level – not least formal and some substantive equal-
ity within the EU’s sphere of competence. However, notwithstanding the EU
Constitution, which incorporates the new Charter of Rights, there is little
evidence of a liberal rights-based pan-European Constitutional patriotism.
With the obvious exception of a small number of refugees, attitudes towards
the EU remain filtered through national attachments. A decision on rights
by a national court or legislature is likely to be perceived as more legitimate
than that of the ECJ on those occasions where the two clash. To the degree
that belonging remains grounded in a communitarian sense of nationality,



then it seems fitting that EU citizenship should be based upon and act as an
adjunct to national citizenship. However, the fact that the EU commands
only a limited degree of allegiance of its own arguably limits the capacity for
republican forms of participation to develop. Indeed, some republicans
regard a liberal rights-based framework as itself a constraint on participatory
citizenship (Bellamy 2001).

And yet, as suggested in our narrative, citizenship of the Union possesses
some distinctive ‘expansionist’ features. These have been seized upon by the
supporters of a federal and postnational EU who favour a correspondingly
more self-standing form of Union citizenship. Such a European-wide con-
ception of citizenship has gained currency on the back of three implicit
principles of EU citizenship. One is the equalisation of social status across
the European space, as a functional by-product of free movement within a
free market. The second is the extension of the principle of administrative
transparency to include political control over the policy-making functions
acquired by the Union. The third is the establishment of rights of political
participation on the basis of residence, something that, though narrowly
applied to the nationals of other Member States, it would seem natural to
extend to third country nationals.

Each of these three implicit principles points to aspects of the develop-
ment of a transnational dimension of politics that may require the reform of
social and political structures and of the ways in which citizens relate to
them. Within such a transnational context, European citizenship has become
the object of contrasting projects. These aim either to reconstitute the inte-
grative function of modern citizenship at a European-wide level, or to use it
as a prop for securing the viability of nation-based citizenship in the face of
global and multicultural pressures. Because of its obvious transnational
character, European citizenship seems to highlight the tension between the
more universalistic and the more particularistic features of modern democratic
citizenship.

From different perspectives, these tensions have been highlighted by
Alasdair MacIntyre (1995) and Rainer Bauböck (1994), in their analysis of
how a universalistic discourse of democratic and rights-based citizenship has
dealt with the issue of immigration. MacIntyre notes how, in the American
experience, a patriotic ‘morality of particularistic ties and solidarities has
been conflated with a morality of universal, impersonal, and impartial prin-
ciples’ offering a model for the assimilation of immigrants that is conceptu-
ally incoherent, but that has proved socially compelling for ‘the survival of
a large scale modern polity which has to exhibit itself as liberal in many
institutional settings, but which also has to be able to engage the patriotic
regard of enough of its citizens, if it is to continue functioning effectively’
(1995: 228). Bauböck has noticed another form of incoherence between the
‘internal rights of citizenship in closed societies’ and the ‘human rights
which serve as a standard of justice in the international community of states’
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(1994: viii). The tension between these two types of rights is due to the
way in which two aspects of citizenship – as membership of an ‘inclusive
polity’, and as a status marker in the ‘international system of states’ –
increasingly interact as national boundaries become more porous and
people more easily mobile.

In many ways, the debate about Union citizenship, as a form of post-
national citizenship, reflects these two sets of tensions characterising
universalistic and particularistic interpretations of modern citizenship.
Some of the proposed solutions tend to argue that the more particularistic
features of citizenship can be subsumed within a strongly universalistic
framework by either jettisoning ascriptive identities as a basis for member-
ship of the political community and grounding it instead on an ideal-based
form of patriotism (Habermas 1992), or adopting a domicile paradigm of
citizenship (Kostakopoulou 2001). Other solutions insist instead on the
central role that forms of collective identity play as markers of citizenship,
but suggest that in Europe this can only take a ‘minimalist’ meaning, defin-
ing the community in mainly legal terms (Eder 2001: 237–9; Preuss 2004),
or functioning as a super-ordinate form of citizenship, aimed at restraining
and civilising the more particularistic impulses of national citizenship
(Weiler 1997).

However, such understandings of the postnational character of European
citizenship do not fully address the problems posed by the crisis of the inte-
grative function of citizenship at the national level. Indeed, the ‘expansionist’
principles of European citizenship that we identified above seem to pose as
many problems as they solve. The equalisation of social status addresses only
one aspect of equality in a modern complex society, by guaranteeing a cer-
tain freedom of movement within the European economic space. But such
equalisation (in other terms, the allocative dimension of European citizen-
ship) needs to be maintained by forms of solidarity capable of sustaining
redistributive policies across Europe. Moreover, equalisation may endanger
certain forms of cultural and institutional diversity that shape the particular
ways social solidarity has taken root in different national experiences.

Democratic transparency and accountability at the European level are vital
for citizens’ empowerment, besides being an important instrument for their
mobilisation. However, these goals require the careful construction of a com-
plex institutional system, through which citizens can express their democra-
tic voice and exercise responsible control over political and administrative
decision making at the European level. Moreover, such an institutional sys-
tem (giving expression to the decisional dimension of European citizenship)
would not stand in a vacuum. For a series of institutions and political agents
operating at the European level already exist, and, more to the point, there
are established forms of democratic organisation, representation, participa-
tion and decision making at national and sub-national levels. The challenge
is to reinforce the European level without falling foul of the two related risks



of undermining established democratic channels to which people may more
readily relate, and thereby creating a larger gap between the citizens and
their representative institutions.

The recognition of full membership rights across Europe on the basis of
residence (whether eventually extended to the right to vote in national elec-
tions, or to third country nationals) could be considered as another ‘natural’
step towards the ‘universalisation’ of the rights of citizenship to all those
affected by the political decisions of an inclusive community. But this virtual
abolition of the discretionary dimension of citizenship poses the problem of
how to sustain forms of social solidarity across time, and how to ensure
durable co-operation and responsible behaviour from citizens.

None of these problems can be easily solved, and European citizenship is
far from being a panacea. Nonetheless, it is possible to imagine the con-
struction of European citizenship (as a constellation of rights, obligations
and practices) as contributing to their solution. The specific integrative role
that EU citizenship may be playing – partly in combination with national
citizenship, and partly in substitution for it – will depend on the combina-
tion of rights and practices that the citizens of Europe will be able effectively
to use, so that, as a result, they may feel more – not less – empowered over
their own life and conditions.

Strategies and opportunities of civic inclusion

The studies comprising this volume offer an analysis of the, as yet rather
limited, opportunities offered by European citizenship in this respect. As the
authors show, numerous strategies for civic involvement and empowerment
exist at the European level. Some of them exploit the liberal rights-based
framework to construct a more postnational understanding of civic stand-
ing; others notice the openings created by a European civil society for build-
ing transnational movements and/or strengthening the demands of local,
but marginalised groups; yet others insist on the costs and benefits of creat-
ing a veritable European space for the representation of interests. These sets
of strategies and opportunities are the focus of the three main parts com-
prising this volume, with the fourth and final part offering different
overviews of the prospects and challenges for democratic citizenship in
Europe.

Part I explores different ways in which European citizenship may con-
tribute to the civic standing of people living within the territories of the
Union, by looking at the practical reach and the theoretical consequences of
experiments in alien suffrage, in the use of the principle of affectedness, and
in the exercise of constituent power. Each of these experiments point to ways
in which European citizenship, by appealing to and establishing principles
that go beyond the traditional boundedness of nationality, may contribute to
some form of transnational and postnational understanding and practice of
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citizenship. Nonetheless, each of these experiments has found it difficult to
exclude the Member States from exerting a decisive influence and control
over the application of these very principles, so that these attempts to
empower European citizens on a basis different from their nationality can be
said to have only partially succeeded.

As Connolly, Day and Shaw show in Chapter 2 the practices of ‘alien
suffrage’, like those recently developed through the establishment of EU
electoral rights, represent an important test for the analysis of the normative
models of postnational citizenship. The granting of electoral rights to non-
nationals is a contested practice in all polities. Debates about the extension
of electoral rights are often deeply embedded in wider national debates
about insiders and outsiders, immigration, nationality law and the assimila-
tion or recognition of immigrants. In the EU context, electoral rights for EU
citizens are a special case linked to the adoption of a framework of free move-
ment rights for certain privileged semi-insiders. In spite of the present lim-
ited scope of such rights, they have a symbolic importance, since they may
prepare the ground for an extension of EU citizenship, via the fair treatment
principle, to third country nationals. Indeed, within the EU, the debate has
partly shifted to the question of what rights ought to be given to third coun-
try nationals, and what are the respective responsibilities and rights of the
Member States and the EU and its institutions. And yet, the generally low
level of take up of EU electoral rights, their low visibility in much of national
political discourse, and the de facto political marginalisation of this practice
puts into question the validity of alien suffrage as a strategy for a significant
transformation of our conception of electoral participation beyond tradi-
tional national boundaries. At best, the current practices of alien suffrage in
the EU can be considered as part of a silent revolution that is gradually and
incrementally changing the popular perception of the relationship between
residence and citizenship entitlements, but in doing this it is adopting the
administrative route over that of confronting citizens’ consciousness
through a public and sustained debate. In fact, the current practice can be
seen as simply moving the boundary of ‘national’ citizenship just a bit fur-
ther, by partly extending it to the larger circle of European nations, as an
institutionalised form of reciprocal arrangements rather than as a re-framing
of the very conception of the right to democratic participation in the com-
munity of one’s own residence, regardless of other attributes and signs of
belonging.

The theme of the grounds on which one’s political standing in a democra-
tic community is established is taken up from a different perspective in
Hilson’s chapter (Chapter 3). By analysing the political and legal application
of the principle of affectedness in the EU, Hilson explores the implications of
democratic equality within a transnational context. He questions whether
the territorial element that mediates the ‘all-affected’ principle in national
experiences is still dominant at the European level. From a political



perspective, Hilson’s investigation covers two different ways in which the
principle of affectedness may acquire relevance: when it applies to non-
nationals resident in a Member State; and when it applies to people who,
though affected by particular decisions taken by the democratic community,
live outside its geographical boundaries. In both cases, the universalist
appeal of the principles of political democracy, establishing that people
should have a fair say on decisions affecting them and their own life-chances,
is mitigated, if not denied, by particularist considerations on the need to
determine some boundaries for effective democratic decision making
to apply. From a more legal perspective, where the application of the
‘all-affected’ principle is more open ended, Hilson looks at the way in which
this operates in the right of access to the European Court of Justice. Like
Connolly, Day and Shaw with regard to alien suffrage, Hilson concludes that
the role played by this principle in the development of civic standing in
Europe is at best ambiguous. Politically, its use has been cautious, supporting
some of the demands for tempering territoriality and nationality as the only
grounds on which to establish democratic constituencies, but leaving their
dominance as yet unchallenged; legally, affectedness has been used rather
restrictively on the assumption that a more generous interpretation would
cause an overload of the legal system and become unmanageable.

The final chapter of Part I (Chapter 4) looks at recent experiments aimed
at the formalisation of a European-wide constitutional space within which
the status of citizenship might be established. Two elements of this process
tend to be highlighted: the solemn declaration of a catalogue of rights,
and the involvement of citizens themselves in the act of formally constituting
the European polity. The first is intended to empower the citizens of Europe
individually, the second aims to form them into a Demos. Castiglione’s
chapter discusses the political and symbolic meanings of these two constitu-
tional experiments, and examines their shortcomings. Clearly, the political
process through which the EU polity defines itself must intersect with the
way in which the citizens of Europe become aware of their new status and
role. But this inevitably raises the issue of the legitimacy deficit in European
governance. Changes in governance and structure need to be accompanied
not only by changes in the opportunity structure for citizens to take part in
the decisions that directly concern them, but also by a growing awareness
that there is indeed such an opportunity structure. Most of the recent con-
stitutional initiatives, such as the Amsterdam and Nice Treaties, the White
Paper on Governance, the Charter of European Fundamental Rights, and the
Constitutional Convention claim to promote a more bottom-up involve-
ment of the European citizenry. However, in both the Conventions, and in
the governance reforms suggested by the White Paper, such involvement has
meant little more than strengthening the principles and some of the prac-
tices of openness and transparency, while little attention has been paid to
the more precise ways in which the interests, values and opinions of the
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European citizens are effectively represented and given voice – both during
these supposedly constitutional moments and in the constituted institutions
of EU governance.

This last point serves to introduce Part II of the volume, which focuses on
the ongoing institutional setting where the voice of citizens is given expres-
sion at the European level. The evidence canvassed by the chapters discussing
the representation of interests in European transnational governance is
mixed. The chapter on the development of a transnational party system by
Day and Shaw (Chapter 5) surveys the evidence on whether the present system
of Euro-parties is capable of offering a link between European citizens and EU
institutions. Of course, one would not expect European political parties to pro-
vide this link in the same way that their national counterparts exercise it at the
domestic level. For the link between parliament and both the executive and
legislative functions are more tenuous at the European level. However, in
examining the ways in which European parties both connect with citizens, by
contributing to their organisation, mobilisation and ideational formation,
and are trying to cut for themselves a specific space, independent from the
national parties, Day and Shaw conclude that in the present circumstances it
is difficult to imagine how the Euro-parties can effectively represent the inter-
ests of the European citizens. Instead, they seem to have opted, for the
moment at least, for the more modest function of facilitators.

Because of the obvious limitations of the European party system, and in
consideration of the original nature of the European integration process, it
would seem that there may be a greater scope for functional, as opposed to
political and ideological, representation of interests at the European level.
Warleigh’s chapter (Chapter 6) examines this dimension of European poli-
tics, focusing in particular on the role that NGOs and advocacy organisa-
tions can play as citizens’ representatives. His study concludes that the
influence of NGOs on policy is more issue specific and dependent on their
lobbying skill and tactical alliances, not their legitimacy and representative-
ness. NGO members and supporters have little involvement with NGO work
or the EU. Without reform of the internal governance of NGOs, they are not
suitable mechanisms to enable the EU and its citizens to come together.
Institutional reforms are also necessary to foster civic inclusion. These
include genuine and critical consultation with civil society groups at all
stages of policy making and the promotion of a dialogue with them on spe-
cific EU-policy areas and the future of the EU. As in the case of the Euro-
parties, there are both subjective and institutional limits to the way in which
NGOs can perform a linkage function between citizens and formal institu-
tions of European governance, even though there is general agreement that
a more developed system of political representation at the European level
would need to give them a significant role to play.

The other important dimension for the representation of interests at the
European level is that offered by the EU’s regulatory powers. In certain



respects, this has developed as one of the fundamental competences of the
EU, and an area where Europe is increasingly substituting for the Member
States. Bartle’s chapter (Chapter 7) investigates the role that European citi-
zens play, or should play, in European regulation. His conclusion is that
there seems to be little potential for the development of a participatory sys-
tem of regulation without fundamental changes to the way in which the EU
governs the market or purports to represent the public interest. Such a par-
ticipatory model could be developed along a number of ‘republican’ propos-
als for co-regulation, and for the clear identification of stakeholders.
However, NGOs themselves are sceptical about more participation and forms
of co-regulation, which they fear may weaken statutory regulation and rein-
force the dominance of industry in the regulatory process. Moreover, much
regulatory detail of direct concern to public interests is decided on and
administered at national levels, leaving little scope for the development of
participatory regulation at EU level. In the short term, however, improve-
ments are possible in consultation, the involvement of civil society, and the
way in which affected interests are identified.

Overall, the studies comprising Part II seem to reinforce the impression
emerging from the previous chapters that both the formal and informal
channels through which European citizens can express their considered
views and interests at a European level, and in a separate form from that
offered by their own governments, remain limited in scope. Nor does it seem
likely, at least in the short term, that any of these channels may develop suf-
ficiently so as to offer a more transnational, as opposed to intergovernmental,
set of opportunities for the representation of interests, and the formation
and expression of citizens’ voice. However, there remains the possibility that
more diffuse developments in European civil society may be preparing the
advent of a more postnational form of citizenship. The chapters comprising
Part III look at some of the emerging strategies of civic inclusion and partic-
ipation that are becoming available as the Europeanisation of civil society
progresses.

Naturally, the very question of whether there is a European civil society is
a difficult one to answer. It partly depends on the kind of definition we
adopt. Most accounts tend to mix three meanings of civil society. One
defines it in the more extended sense of a modern civil society, consisting of
the diffuse system of economic, social and cultural intermediation between
the state and society broadly construed. A second and more restricted sense
considers civil society as the sum of voluntary associations and intermediate
state organisations that facilitate society self-organisation vis-à-vis the state
itself. Finally, a third specialised sense identifies civil society with NGOs and
public-interest associations. Following this set of distinctions, it may be pos-
sible to talk meaningfully about the existence of a European civil society in
the first sense, while the Europeanisation of the civil society in the other two
senses is still very much in progress. In particular, while there is no extended
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web of transnational forms of associations that can be said to fill the role
in the second sense that civil society has traditionally played in nation
states, there is a growing awareness of the important role that civil society
organisations in the third sense may play in the process of transnational
governance, even though the White Paper, for instance, gives them a rather
limited and mainly passive part. The limitation of current initiatives arises
from the focus being on subjecting these organisations to institutional regu-
lation, rather than looking at them as fulfilling the more active function of
creating a ‘space’ for the wide representation of citizens’ interests.

The first chapter in Part III, by Pérez-Sólorzano Borrogán (Chapter 8),
studies an example of how the new opportunity structure created by
transnational politics and governance may affect the system of interest inter-
mediation at the level of civil society. By looking at the experience of the
Business Interest Associations during the Enlargement process, Pérez-
Sólorzano Borrogán concludes that their integration at the European level
has meant the adoption of certain models of behaviour and organisation
and, more generally, a lesson-drawing model of Europeanisation, rather
than an effective integration in the decision-making process at the European
level. In other words, although they have not effectively integrated in a
European civil society as equal players, they have used the European experi-
ence in order to re-shape the national environment in ways that have poten-
tially made the national institutional environment more amenable to
listening to the interests emerging more directly from their local civil soci-
ety. As a result of this process of homogenisation, it is also possible to detect,
in neo-functionalist fashion, the emergence of a more European identity.

Although, as it appears from this chapter, the interface between civil soci-
ety self-organisation and transnational governance is still underdeveloped,
the presence of a transnational context seems to offer a new range of oppor-
tunities to both citizens and their autonomous organisations. This is partic-
ularly evident from the other studies in Part III, which look at how the
Europeanisation of civil society has offered opportunities to minority groups
whose civil entitlements were traditionally curtailed in national societies.
For them, the introduction of new levels of legal regulation and political rep-
resentation has meant a widening of their opportunity structure and the
possibility of playing one level of governance against the other in order to
reduce dominance. With respect to the legal liberalisation of same sex
relationships, discussed in Stychin’s chapter (Chapter 9), there seems to be a
positive correlation between international trends and increasing transna-
tional notions of citizenship. These are reinforced by increasing mobility,
migration and the transnationalisation of society. However, transnational
social trends do not give rise simply to the replication of legal processes and
standards of recognition of same sex relationships. National communities
tend either to incorporate or to resist transnational trends through domi-
nant national discourses. In some cases, the EU has worked as a catalyst for



the promotion of legal liberalisation, as in the case of Romania, where the
wish to belong to the wider European community have made liberalisation
more acceptable. At the same time, the process has been driven by domestic
pressures for policy and attitude change. As Stychin argues, the evidence
from such a case is difficult to interpret. Does it point to a more cosmopoli-
tan conception of citizenship, or to some hybrid notion of communitarian
and cosmopolitan identity?

The complex nature of the changes in attitude and opportunities that may
result from the development of a transnational context is also illustrated by
the chapter by Castle-Kanerova and Jordan (Chapter 10). Their research on
the Roma community in the Czech Republic and its history of exclusion
demonstrates how deep cleavages within civil society, reinforced by social
and economic exclusion, are largely impervious to half-hearted measures
taken at a local level. In such cases, the transnational context seems para-
doxically to weaken social integration at the local level by decreasing mobil-
ity costs. For the Roma, the social capital generated through European
networking, and the kinship bonds that sustained asylum migrations, were
usually more significant than their weak links with local contexts and
authorities, or their fragile bridges with local NGOs and civil associations.
As Castle-Kanerova and Jordan suggest, Hirschman’s famous distinction
between exit and voice (1970) may be of use in this context. It could be said
that in most of the European nation-states during the last 20–30 years, exit
strategies (i.e. use of market options) have been favoured over voice across a
large area of social issues involving the distribution of entitlements and
goods. Transnational governance, particularly as it has developed within the
framework of the European common market, tends to increase this bias. In
some cases, like the Roma’s, even underprivileged groups can make use of
this option. But over-reliance on exit weakens dramatically the usefulness
of alternative voice strategies, since these offer no sufficient incentive capa-
ble of ruling out opportunistic uses of exit. In these circumstances, a proper
balance between exit and voice requires the construction of some common
sense of loyalty (Hirschman’s third category), embracing both the majority
and the underprivileged minority. But loyalty often requires the promotion
of a more inclusive political culture aimed at overcoming the lingering prej-
udices of the majority and the minority’s remaining suspicions. So, from a
policy perspective, it is important that strategies of civic inclusion at a
European level try to balance the three options of exit, voice and loyalty so
as to increase their respective effectiveness.

Conclusions

The picture emerging from the chapters whose arguments we have briefly
summarised in the previous section, and that comprises the three central
parts of this volume, is one of half opportunities and contradictory
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tendencies. Undoubtedly, the EU context provides new ways in which the
rights, belonging, and participation dimensions of citizenship can and must
be re-thought in order to adapt citizens’ roles and self-perception to the real-
ity of transnational governance, and at the same time for transnational citi-
zenship to contribute to social inclusion and integration. Nonetheless, there
seems as yet to be no clear and unifying conception of postnational and
transnational citizenship, which can be coherently opposed to the more
traditional and nation-based version we analysed at the beginning of this
chapter. For the moment, the transnational forms of citizenship have,
as EU documents suggest, no more than a complementary role. But, as
Chryssochoou observes at the beginning of his chapter (Chapter 11), at this
stage of the European integration process one question keeps surfacing in
the debates on the nature of the European Union: ‘where do we go from
here?’. In spite of the progressive consolidation of the institutional and legal
structure of the EU post-Maastricht, the present form of the Union is
perceived by many as nothing more than transitory, as is amply illustrated
by persistent questions about the ‘finality’ of the integration process
(Castiglione 2004; Walker 2004). Whether this is, or ought to be, the case is
a contested issue (Moravcsik 2005). The chapters comprising the final part of
this volume address this question by looking at the prospects for democratic
citizenship in Europe, and whether this goal is better served by a more fully
autonomous development of European-wide citizenship practices, or
requires the continued centrality of the national dimension. Although both
argue from a ‘republican’ perspective, Chryssochoou and Bellamy develop
answers to the question of ‘where we go from here’ along those two
contrasting lines of thinking.

Chryssochoou acknowledges that the EU still maintains a mixed charac-
ter between an international organisation and a transnational federation,
but he argues that the level of expectations raised among European citizens
inevitably requires the progressive institutionalisation of civic competence
at the EU level. Failure to do so would foreclose the possibility for the
development of civic freedom and public deliberation in the new condi-
tions of transnational governance, as established by the integration
process. By contrast, Bellamy insists in Chapter 12 that the more diffuse
mechanisms of governance at the European level must be framed by the
accountable and sovereign mechanisms associated with government in
order to maintain a democratic dimension. In present conditions, such
governmental institutions can only be provided by the Member States, for
they are best equipped to guarantee effective channels of democratic voice
and control. The main question, therefore, is not how to substitute
European for national citizenship, but how to integrate the two so as to
keep democratic citizenship alive.

This diversity of opinions, which reflects an ongoing debate on the future
of the European Union, is unlikely to disappear. It is the very stuff of what



democratic citizenship is about. If anything, the process of making European
citizens must involve the continuous confrontation between different
political projects. Realising them cannot be done without some active and
conscious involvement of the citizens. If Europe ought to remain democra-
tic, its political form will need to be made with its citizens’ support and
contribution. It is not European citizens who need to be made in the image
of an already made Europe, it is a democratic Europe that needs to be
constructed to reflect the (often conflicting) images of its citizens.

Notes

1. For examples of the identification of citizens and subjects, see Bodin (1992, p. 1)
and Pufendorf (1991, p. 138).
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Introduction

This chapter examines the electoral rights for European citizens enshrined in
the EC Treaty by the Treaty of Maastricht’s ‘citizenship package’ of 1993.
What is now Article 19 EC (previously Article 8b) provides:

1. Every citizen of the Union residing in a Member State of which he is not
a national shall have the right to vote and to stand as a candidate at
municipal elections in the Member State in which he resides, under the
same conditions as nationals of that State. This right shall be exercised
subject to detailed arrangements adopted by the Council, acting unani-
mously on a proposal from the Commission and after consulting the
European Parliament; these arrangements may provide for derogations
where warranted by problems specific to a Member State.

2. Without prejudice to Article 190(4) and to the provisions adopted for its
implementation,1 every citizen of the Union residing in a Member State of
which he is not a national shall have the right to vote and to stand as a can-
didate in elections to the European Parliament in the Member State in
which he resides, under the same conditions as nationals of that State. This
right shall be exercised subject to detailed arrangements adopted by the
Council, acting unanimously on a proposal from the Commission and after
consulting the European Parliament; these arrangements may provide for
derogations where warranted by problems specific to a Member State.

We analyse the emergence and implementation of this provision, especially
in view of the contribution that a concept of alien suffrage – that is, voting
and standing rights for non-nationals – can and could in the future make to
a thicker concept of citizenship of the Union. We regard alien suffrage as a
liberal principle which holds that states ought – wherever possible – to
accord political rights to permanently resident non-nationals in the name of
equality, democracy and universal personhood.



The provisions for electoral rights to European citizens attracted positive
responses from legal commentators in particular. O’Keeffe (1994: 96) pre-
dicted that although it was too early to expect Member States to grant elec-
toral rights in national elections to nationals of other Member States, ‘as it is,
the effects of the change in local elections could be substantial’. But he did
not see the Maastricht rights as substantially new rights since they already
existed in a disparate way prior to their adoption in the Treaty in the laws of
at least some of the Member States. Some states already gave local electoral
rights to all non-nationals and others had given electoral rights to nationals
of other Member States to allow them to participate in European parliamen-
tary elections. For O’Leary (1996: 265) ‘Article [19] represents a significant
departure from the traditional exclusion or limitation of the rights of non-
nationals in the field of political participation.’ The early controversy
attached to Article 19 was linked in particular to the fact that constitutional
amendments were needed in several Member States to ensure implementa-
tion of the electoral rights provisions (unlike most of the rest of the ‘citizen-
ship package’). O’Leary cautioned that ‘the importance of these amendments
of national conceptions of sovereignty, what it entails and who can exercise
it, should not be underestimated’ (O’Leary 1996: 265).

D’Oliveira (1994: 139) pointed explicitly to the radical power of the new
provisions highlighting the absence of a clear link between local electoral
rights and citizenship at the Union level. He suggested

that granting rights at local elections [has] more to do with unexpressed
endeavours to dissolve the identities of the Member States, and indeed
their statehood, than with democracy on a European level.

His concern focused on the apparent incompatibility of Article 19 with what
is now Article 6(3) TEU (Treaty of the European Union) requiring the Union
to ‘respect the national identities of its Member States’. He foresaw

the breaking up of those direct links, which until recently existed between
the definition of the legitimation of the State in terms of the sovereignty
of the people belonging to that State on the basis of nationality, and the
exercise of political powers in the State concerned. To my mind, the two
provisions are mutually exclusive. Insofar as [Article 19(1)] entails revi-
sions of constitutions of certain Member States … one may conclude that
the Union does not respect the national identity of the Member States;
assuming that a constitution could qualify as a repository of the national
identity.

This suggests that by stepping into the territory traditionally associated with
the principle of alien suffrage, the EU was now engaging with a contentious
political issue closely tied to issues of national sovereignty and identity. This
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is true even though the EU’s engagement was partial (local and European
parliamentary elections only) and modified (not all non-nationals but only
EU citizens). Indeed, it could also be said that the EU electoral rights intro-
duced additional elements of dissonance into the national legal orders
because they required those Member States which already had local electoral
rights for all non-nationals (i.e. Denmark, Finland, Ireland, the Netherlands
and Sweden) either to change the existing rules in order to make sure they
complied with the conditions laid down in the implementing Council
Directive of 1994,2 or to introduce an element of legal discrimination
between third country nationals and EU citizens which did not exist previ-
ously (e.g. in relation to prior qualifying residence periods which are stipu-
lated in the implementing provisions).

In some quarters, the exclusion of national elections provoked critical
comment. For example, Anderson et al. (1994: 111) commented that

some expected the Treaty to be more ambitious, and proposals from the
Spanish and others did call for the right to vote and stand for election in
national elections. […] The Maastricht ratification process showed,
however, that this area is a political minefield, for the fact that the Treaty
gave voting rights to ‘foreigners’ was one of the most potent weapons its
opponents could mobilise against it.

This comment highlights the perpetual enigma of the citizenship provisions
of the EC Treaty, and of the topic of citizenship in the EU context more gen-
erally, namely the simultaneous capacity of citizenship discourse both to
excite and to disappoint. Early commentators almost universally saw EU
citizenship as a dynamic concept (e.g. O’Keeffe 1994: 107). Furthermore, as
Anderson et al. note, ‘although the description “federal” was rejected by the
IGC, the inclusion of citizenship may ultimately prove to be more radical,
and it gives federalists something positive on which they might build in
future’ (1994: 121). To these commentators, the inclusion of political rights
in the Maastricht package is ‘encouraging’ (ibid.). At the same time, the
rights introduced – however they were viewed – were clearly very limited,
and often contingent.

Presenting some of the findings of a study which explored the intersec-
tions between the liberal principle of alien suffrage and the electoral rights
conferred on citizens of the European Union under Article 19 EC,3 this chapter
questions whether the case of EU electoral rights provides a ‘strategy’
through which EU citizenship can contribute constructively towards a
project of European polity-building. This we see as an essentially normative
question, and one which remained topical throughout the years of Treaty
development through Amsterdam and Nice which followed the Treaty of
Maastricht, and throughout what at the time of writing remained the incom-
plete debate on a putative Constitution for the European Union. Certainly,



as our discussion will show, the electoral rights have been an important site
of contestation both in terms of the inception and implementation of these
rights within the institutional framework of the EU and in terms of national
political and legal reactions to the challenge of engaging with a non-
national corpus of voters and potential political actors, especially in relation
to the local electoral rights. Yet the initial controversy surrounding the insti-
tution of the measures and the national constitutional amendments has
largely died away. More recently, the electoral rights have seemed more akin
to lame ducks – with low levels of participation of those to whom the enti-
tlements are granted in all Member States and low levels of visibility in terms
of their impact upon electoral politics (European Commission 2002; Méndez
Lago 2002) – rather than the Trojan horses threatening national constitu-
tional integrity which the initial controversy might have suggested. To illu-
minate this paradox of decline we develop a critical analysis of the
emergence, establishment and implementation of EU electoral rights. A
focus is placed not only on the institutional agenda of electoral rights, where
we examine in particular the role of the European Parliament, but also on
the development of the provisions themselves, the negotiation of the imple-
menting directives and the reactions at national level to the demands of EU
electoral rights. We show that the ability of EU citizens to use their new
rights was crucially left to the Member States, and drawing upon examples
from across the EU we will show that for much of past ten years the
Commission has been involved in a constant struggle to ensure the applica-
tion of the non-discriminatory principle contained in the Directives.

We conclude with some more general comments about citizenship and
citizenship rights in the light of the electoral rights ‘project’ of Article 19 EC.
The possible extension of electoral rights as part of a putative ‘civic’ citizen-
ship for third country nationals in the EU will be a particular focus, given the
intense contestation surrounding questions of immigration, citizenship and
nationality at both the national and EU levels in the early 2000s.

Alien suffrage: the institutional agenda

The following part of the chapter describes a story that begins with the
inception of the European Parliament in the 1951 Treaty of the European
Coal and Steel Community and ends some fifty years later with the
Parliament’s assessments of the two electoral rights directives.4 It relates how
the Parliament formulated an argument about the right to vote and to stand
in European Parliamentary elections, how it followed up this argument and
how, subsequently, the right to vote and to stand in European elections
became tied up with a discussion on the right to vote and to stand in
municipal elections. This is a story about the contested case of EU electoral
rights from the perspective of the Parliament, about the cross-over and cross-
breeding of ideas between European institutions, and between European and
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national institutions, and ultimately about the right to vote as a defining
feature of European citizenship.

The European Parliament began life as the European Assembly and
although it was formally changed to a ‘Parliament’ in 1986 with the amend-
ment of the Treaties, the Parliament had already resolved that it wished to
change its name from ‘Assembly’ in 1962.5 At that time it was composed of
parliamentarians delegated by their national parliaments. More than a few
of these were elderly statesmen and women who had been rewarded for a
lifetime of service at home with what was understood to be a rather com-
fortable and undemanding position abroad, but amongst them were parlia-
mentarians who were also keen ‘Europeans’ and who believed that the
European Parliament could hold a key position in leading European integra-
tion. Two factors can be identified as impelling the Parliament first to
consider the right to vote and to stand in European elections, and second to
consider the right to vote and to stand in European and local elections in
the place of residence. One of these concerned the seriousness with which
the designation of ‘parliament’ was taken; many parliamentarians carried
with them the conceptions about parliamentarianism and democracy that
were embedded in their own national orders. The other related to the fact
that contemporary parliamentarians were beginning to witness the basic
consequences of western European collaboration to provide freedom of
movement, that is, that by moving from one country to another, people
conceived as economic migrants were disenfranchising themselves. Hence
democracy considerations plus the growing awareness of a new category of
market ‘citizens’ were the two crucial reasons why a debate on voting rights
took place in the European Parliament.

The attempt to achieve direct elections 
to the European Parliament

According to Article 21(1) of the 1951 Treaty of the European Coal and Steel
Community (ECSC),

The Assembly shall consist of delegates whom the Parliaments of each of
the member states shall be called up on to appoint once a year from
among their own membership, or who shall be elected by direct universal
suffrage, according to the procedure determined by each respective High
Contracting Party.

This marked the start of the Parliament’s debate on voting rights, including
both voting rights for non-national Union citizens in European elections
and voting rights for non-national Union citizens in municipal elections.
For much of the 1960s, however, it was the idea of direct elections to the
Parliament upon which the Parliament focused and it used arguments
about ‘building Europe’6 and establishing democracy to support this aim.7



Although the Parliament received support from certain quarters for direct
elections,8 it encountered opposition in other places. A principal reason for
this was the belief that the Parliament did not have sufficient powers to jus-
tify being directly elected. By contrast Parliamentarians themselves tended
to think it would be undemocratic for the powers of the Parliament to be
augmented without it first being directly elected. This conflict reached a pin-
nacle with the Commission’s 1972 report on The Enlargement of the Powers of
the European Parliament.9

Whilst the Parliament inclined towards the view that it should be directly
elected and that subsequently as the most democratic body in the
Community it should have stronger powers, the report concluded that the
powers of the Parliament should be increased first. It found that ‘The new
powers would, of their very nature, constitute means of influencing events
in such a way as to promote the application of Article 138 of the EEC Treaty’
and also that ‘the present mode of recruiting the Parliament involves a
certain degree of democratic legitimacy justifying the exercise of true parlia-
mentary powers’.10 The report argued that since national parliaments are
the root of the European Parliament and that European parliamentarians
were delegated by their national parliaments which were themselves elected,
the legitimacy of the European Parliament came from the legitimacy of
national political processes. This stood in opposition to those parliamentar-
ians who believed that the Parliament should act independently of the
Member States; moreover, the report had the more serious consequence of
constituting an institutionalised obstacle to direct elections.

When the first Summit meeting of the Heads of State and Government
took place in Paris, the Heads of Government of Belgium and Italy suggested,
for the first time, that the right to vote and be elected should be granted at
the local level to all Community nationals.11 These governments had been
the first to consider the direct election of their own members of the
European Parliament,12 and bills to extend the right to vote in local elections
in their territory had also come before their own parliaments. When the pro-
posed law for direct elections reached the Belgian parliament, Article 4 pro-
vided that ‘nationals of the member states of the European Communities
who have their residence in Belgium may take part in the elections to the
European Parliament under the same conditions as Belgian citizens’.13 First,
this implied that there was no question mark over direct elections to the
European Parliament, and second it helped to launch the idea of extending
the boundaries of the suffrage in both European and local elections. Given
the problems that Belgium much later faced in transposing European legis-
lation on the right to vote in local elections of European citizens,14 this may
be viewed as somewhat incongruous.

Nonetheless the Parliament took up Belgium’s position with regard to the
universal right to vote in European elections and was sympathetic to the
right to vote in local elections in the place of residence;15 by reflecting upon

36 Anthea Connolly, Stephen Day and Jo Shaw



The Contested Case of EU Electoral Rights 37

these issues, the Belgian government had assisted their introduction onto
the Community’s agenda. The Communiqué from the Meeting of the Heads
of Government of the Community in Paris, 1974, was critical to the
development of European citizenship in leading to a working party to study
the conditions and timing under which the citizens of the nine Member
States could be given special rights as members of the Community. The
Commission’s technical reports on the topic of special rights identified
‘special rights’ as rights which were at that time reserved for nationals living
in their own Member States. Accordingly it stated that,

since civil rights and liberties are at least in principle generally granted to
all foreigners and since economic and social rights as well as the right to
become an official of the European Communities and the right to vote
and to stand for election to the EP are real or potential rights, acquired on
the basis of the Community Treaties, it follows that the special rights
referred to in Point 11 … are first and foremost other rights which exist in
the Member States … the most important would seem to be the rights to
vote, to stand for election and to become a public official at local,
regional, or national levels.16

The Commission did not refer to the right to vote and stand in European
elections as one of the ‘special’ rights connected with citizenship and this
was undoubtedly because the question of direct elections to the Parliament
remained contested and the project incomplete.

Widening the suffrage in European and local elections

When the first direct elections to the Parliament took place in 1979, nationals
of the Member States resident in another Member State were not able to
vote, unless this had been provided for at national level, and soon afterwards
the Parliament began to examine the criteria for extending the right to vote
as an entitlement under EU law. The Seitlinger report17 suggested that
Member States ought to give the right to vote in European elections to those
who had been resident in their country for five years or more. Those who
had not resided in another Member State for five years must instead be given
the right to vote by their own country of origin. The right to stand for elec-
tion was to be guaranteed in the Member State of nationality alone. The
report justified the right to vote in the Member State of residence by the
principle of long-term residence, yet the plenary session of Parliament main-
tained that the right to vote should be a right conferred by the Member State
of nationality alone. On the other hand, however, the Parliament did pro-
pose that the right to stand for election should be given by the country of
residence after five years; this would have meant that an individual could
stand for election in a country where they could not vote in the same
elections (O’Leary 1996: 202). The Council did consider the Seitlinger report



several times within Coreper but no further action was taken because of
other more pressing concerns.

Twelve months after the Seitlinger report there was still no agreement
amongst the then ten Member States on voting rights for Community
nationals. The chief reason for the lack of agreement concerned the electoral
procedure; Art. 138(3) EEC had envisaged direct elections to the Parliament
in accordance with a uniform electoral procedure and the glue bonding
direct elections to the uniform electoral procedure had proven impossible to
dissolve. Whilst the electoral procedure was not so much of a problem for
the 1979 elections, it became a problem when the Parliament proposed
expanding the suffrage to all Community nationals, wherever they lived.
The main problem concerned the fact that no consensus could be reached
on the issue of proportional representation. Indeed the Parliamentary peri-
odical The Week stated that most of the Parliament’s debate on voting rights
did not centre on the right to vote but on proportional representation.18 The
voting rights debate also fell victim to an advanced level of stagnation in the
Community, and conflicting positions on the CAP and the crisis over
Britain’s budget rebate were not conducive to consensus.

Following a second set of European elections in 1984, and with the aim of
reviving the debate within the Council, the Parliament put forward a new
proposal on the electoral procedure.19 In an opinion, the Committee on
Legal Affairs stated that it wished the electoral procedure to be genuinely
uniform and pointed out that, from the legal point of view, the existence of
a uniform procedure meant that the actual procedures used to achieve the
principles, objectives and results of the electoral system should all be uni-
form.20 Although the Parliament as a whole did not vote on the draft report
which had been adopted by the Political Affairs Committee on 28 February
1985, the Political Affairs Committee had reached a decision on the residence
criteria, stating that

Nationals of a Member State shall be entitled to vote in the country of
which they are nationals. The Member States shall take all the necessary
measures to enable their nationals whose place of residence is outside
their country of origin to exercise their electoral rights without hindrance
in the Member State of which they are nationals.21

However, the Parliament as a whole had not consented to this proposition
and therefore the matter was still in question. A resolution in June 1985 on
the guidelines for a Community policy on migration stipulated that the
right to vote in European elections in the country of residence would be
given to Community citizens who had spent five years or more in a
Community country other than their country of origin.22 This resolution
also stated that the right to vote and to stand for election at local level
should be given to migrant workers from Member States ‘living for a certain
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period – to be specified – in a Member State other than their country of
origin’. The five-year rule for European and local elections was confirmed in
two resolutions passed by the Parliament on 24 November 1985 seemingly
concluding Parliamentary debate on this matter.23

Parliament’s conflicts in the second half of the 1980s

An obstacle to voting rights in the mid-1980s was caused by the Adonnino
Committee, set up in 1984 and comprising personal representatives of the
heads of state and government and their foreign ministers. The Adonnino
Committee submitted a report to the Milan European Council which was
ambiguous as to the basis of voting rights, stating that ‘It is desirable to
increase the citizen’s involvement in and understanding of the political
process in the Community institutions’, and that ‘the electoral proce-
dure … shall ensure either that a citizen should be entitled to vote for candi-
dates from his own country … , or that a citizen residing in another Member
State should be allowed to vote for candidates from that Member State.’24

Although the report recommended that discussion of the matter should con-
tinue, it was categorically clear that the subject remained within the compe-
tence of the Member States. This view was endorsed by the Council in its
response to a written question from an MEP in which it confirmed that it
was of the view that the reciprocity, non-reciprocity and grant of voting
rights was a matter for individual Member States and also that, therefore, the
intergovernmental approach was the preferred one (O’Leary 1996: 236).

When Jacques Delors took over from Gaston Thorn as President of the
Commission in January 1985 he rapidly introduced a timetable for the com-
pletion of the internal market. The Commission that he led was not so
immediately supportive of the right to vote in local and European elections
however, and progress on the subject of the right to vote did not progress at
the same pace or in the same relatively smooth fashion. The Commission’s
report on Voting rights in local elections for Community nationals25 (for which
the Parliament had waited three years) was positive in its initial paragraphs
saying that the cornerstone of democracy is the right of voters to elect the
decision-making bodies. It acknowledged that ‘There is no doubt that
Community legislation has had the effect of breaking the link between
national territory and the legal implications of nationality. (The gradual
achievement of a People’s Europe will consolidate this trend).’ ‘However …
the disassociation between national territory and the legal implications of
nationality does not extend to political rights.’26 The report revealed that, as
in the Parliament, negotiations in Council on the right to vote had centred
on whether or not eligibility for such rights should come down to residence
or nationality, observing that ‘The gulf between countries in favour of the
nationality qualification and countries in favour of the residence qualifica-
tion proved so wide that no solution could be found’.27 The report addition-
ally pointed out the problem of constitutional amendment, which would be



needed in many of the Member States to enable changes to the electorate in
local and European elections from the Parliament’s point of view, concluded
on a discouraging note. The report asked whether it would be politically con-
sistent to propose giving local elections a European character which was not
enjoyed by the European elections themselves, and claimed that logic and
political consistency demanded that the first step should be to give a
European character to the elections which were intrinsically European,
‘Once a European electoral procedure is adopted, local electoral law could
develop on a reciprocal basis’.28 In other words the view taken was that there
should be no consideration of local election rights without reconsidering the
uniform procedure, which was still swamped in controversy.

The Parliament was highly critical of the report and produced an interim
report stating that the European Parliament,

[4.] Rejects in particular the Commission’s attempt to tie the right to vote
and stand in local elections to the uniform procedure for elections to the
European Parliament;

[5.] Considers that the attitude which the Commission has adopted on
this matter so far has severely strained the relationship between the
Commission and the Parliament, which is founded on co-operation.29

It insisted that while the Commission may see an indisputable link between
a uniform electoral procedure and the right to vote and stand in local elec-
tions, the Commission could not set aside progress on local elections and

absolve itself of responsibility by pointing to the work on the uniform
electoral procedure for the European Parliament. The two types of elec-
tion have virtually nothing in common other than the fact that they are
both elections. Still less can the uniform electoral procedure for the
European Parliament be regarded in any way or at any stage as a precon-
dition for the submission of a legislative proposal on the right to vote and
stand in local elections.30

Lastly the report frankly asserted that ‘In the face of Parliament’s unambigu-
ous wish, it [the Commission] has sought to mask its indecision with stalling
tactics’.

Endeavouring to rectify the impasse early in 1987, Commissioner Ripa
di Meana undertook to present the Parliament with a proposal for a directive
on voting rights in the first half of 1988. During 1987, a qualitative change
in the thinking of the Commission appeared to take place and in the 1988
Directive the Commission announced that it had been working steadily to
move from ‘theoretical discussion to legislative action’.31 Furthermore it
recognised and acknowledged that the right to vote in local elections is the
political complement to economic and social integration stating that this
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imperative is ‘underlined by the goal of creating a European area’. The
Parliament continued to press actively for progress on voting rights follow-
ing the Commission’s 1988 draft directive and in March 1989 it approved
the Commission proposal subject to minor amendments. In the course of
1989, discussions concentrated around the subject of hastening economic
and monetary integration and the second Dublin summit affirmed that an
intergovernmental conference on constitutional reform and political union
should take place.

The Maastricht process

Most explorations of European citizenship and the political union IGC refer
to the Spanish memorandum The road to European citizenship which followed
an earlier letter by the Spanish Prime Minister Felipe Gonzalez addressed to
the European Council. Until this point European citizenship had been
constructed in the context of an inter-institutional discourse about the
assumed progress towards ‘Europe’. This led to the Maastricht ‘push’, or
at least required the Maastricht process, for something to happen. The road
to European citizenship was keenly supranational and it consequently exposed
the conflict that would inevitably arise between the intergovernmental
and the supranational perspectives. Its intention and its effect was to
re-situate the citizen at the heart of the European process. The document
pointed out that the Community had had little effect of the daily life of cit-
izens and that although there had been initiatives to heighten the profile of
the Community citizen, ‘the practical context has not made it possible to
advance resolutely along the road to making the whole body of Community
citizens the fundamental point of reference for Community successes and
achievements’.32 The importance that the document accorded to citizenship
is illustrated by the fact that citizenship was defined as one of the three
pillars of European political union. With regard to the right to political par-
ticipation at the place of residence the memorandum said that political
participation would begin with the freedoms of expression, association and
assembly and would be gradually extended to participation in electoral
processes; participation in European elections would occur in two stages –
the adoption of a uniform electoral procedure followed by the recognition of
the right to vote at the place of residence.

In February 1991 the Spanish government proposed a specific title of the
new Treaty dedicated to citizenship. The preamble of the proposed title
(drafted in grand style) claimed that the Community was

Resolved to lay the foundation for an integrated area serving the citizen,
which will be the very source of democratic legitimacy and a fundamental
pillar of the Union, through the progressive constitution of a common
citizenship, the rights and obligations of which derive from the Union.



Although subsequent drafts of the new Treaty retained the citizenship
title, they were fundamentally unsatisfactory to the Parliament which was
adamant that the Union should provide a constitutional guarantee of the
fundamental rights which were additional to those contingent upon mem-
bership of a Member State.33 Notwithstanding the Parliament’s agitation, the
Maastricht Intergovernmental Conference did take a more or less intergov-
ernmental approach to European Union citizenship and consequently the
Parliament claimed that the new treaty contained major shortcomings and
‘fails to develop the concept of citizenship and protection for fundamental
rights and freedoms’.34

The provisions on citizenship were inserted into the new Part II of the EC
Treaty (as amended by the TEU), in Articles 8–8e EC (now Articles 17–22 EC).
Art. 8b(1) conferred the right to stand and to vote in municipal elections in
the Member State of residence, and Art. 8b(2) conferred the right to stand
and to vote in European elections for all Union citizens.35 The right was
limited – like all citizenship rights – to those with the nationality of the
Member States. The Member States declined to adopt a clause proposed by
the Danish delegation which would have introduced local electoral voting
rights via an amendment to the provisions on the free movement of workers.
It would have matched the personal scope of these provisions by covering
citizens of the Member States who were migrant workers as primary benefi-
ciaries, and members of their families – including third country nationals – as
secondary beneficiaries with derived rights:

Citizens in the Member States and members of their families who are
legally resident in one of the Member States of the European Community
shall have the right to vote and be eligible for election to local Councils
in their State of residence provided they have been resident in that State
for three years prior to the election.36

Even so, it was anticipated that by removing the linkage between political
rights and nationality it would be possible to ‘foster a sense of belonging to
the European Union’ and would help EU citizens to successfully integrate
into their Member State of residence.37 However, commentators who
expected either a positive boost for integration or likened voting rights,
along with other provisions of European citizenship, to a Trojan horse failed
to take into account the fact that the ability of EU nationals to take advan-
tage of their rights was left to the Member States, who remained responsible
for implementation.

Contesting the voting rights directives

In October 1993 the Commission presented a proposal for a Council
Directive laying down detailed arrangements for the exercise of the rights
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to vote and to stand in elections to the European Parliament.38 The
question of the residence qualification was still at issue and the Parliament
deleted Art. 14(1)a of the proposed Directive which ‘restrict(s) the right to
vote to Community voters who have resided in that Member State for a
minimum period, which may not exceed five years’.39 It also rejected a
derogation for Luxembourg. The Directive adopted by the Council
removed the five-year residence qualification but retained the derogation
for Luxembourg.40 The local elections directive would prove more difficult
to reach agreement upon and it is important to place the right to vote and
to stand in local elections in the context of the ‘grand bargain’ and the
‘package deal’ of Maastricht41 and to reflect upon previous failed attempts
to implement this right. Establishing a consensus between the Parliament
and the Commission would prove to be particularly problematic. The
Parliament repeated its objection to a residence qualification, rejected
recitals in the Commission proposal for a directive which allowed non-
national Union citizens to be required to produce pieces of information
extra to those required of national voters and placed much weight on auto-
matic entry into the electoral role.42 It added a recital stating that Member
States must provide that sufficient time be allowed to inform people of
their right to stand and vote (and where applicable to be entered on the
electoral role) and categorically opposed a derogation which would apply
to Belgium. Consequently when, in the final directive, the residence qual-
ification was maintained alongside the derogation for Belgium the
Parliament resolved that it

[1] Declares that it cannot endorse the form in which the provision in
Art. 12(2) of the Directive has been incorporated into the text;

[2] Deplores the fact that this action has prevented any public debate on
a derogation from a right established by the Treaty on European
Union as a pillar of European citizenship;

…

[5] Believes, in view of all the above, that the Council’s action can
scarcely be considered compatible with the founding principles of
European integration, in particular the principle of transparency and
the objective of closer contact with citizens.43

Possible derogations and the absence of provisions concerning civil liberties
(such as rights to association and expression) subsequently meant that the
Directive was a somewhat watered-down version of what had originally been
on the agenda; this ‘watering-down’ had been necessary to reach agreement
and meant that fears that the voting rights proposals would have destructive
effects were overstated.



Directive 93/109 EC: the right to vote and 
to stand in European elections

Early on, the Parliament was concerned that EU citizens would not be aware
of their new rights and that the Member States would not take proper action
to increase their awareness. A resolution on the June 1994 elections drew to
the attention of the Commission and the Member States the need for an
awareness and information campaign on European elections and expressed
concern

at the confusion that may arise from: (a) the lack of a clear understanding
between the countries of origin and the countries of residence with regard
to dual entry on the electoral role, (b) lack of knowledge of the new
electoral systems.44

This resolution was followed, two months later, by a second resolution on
the European elections which said that the Parliament was

disturbed that in some Member States citizens of other EU countries enti-
tled to vote, unlike the Member State’s own nationals, must themselves
take steps to ascertain the election date, [and]… convinced that it is unac-
ceptable, and clearly contravenes the preamble to Council Directive
93/109/EC … that many citizens have to apply in person – sometimes
twice – to the relevant office in order to register as voters.45

The Parliament’s fears about ignorance of and access to the new rights seem
to have been confirmed by the turnout to the 1994 elections. Although it is
possible to know only who registered to vote and not who actually voted, it
is generally agreed that the June elections saw a small percentage of eligible
voters taking advantage of their right to vote and just one non-national can-
didate (out of 53 who stood) was successfully elected in her Member State of
residence. Lack of information is attributed as a significant reason for this
and the Second Report from the Commission on Citizenship of the Union,
1994–96, declared that an improvement in the participation of Union
citizens in European elections required effort on the part of the institutions
and the Member States to improve the information available to citizens.46

Varying levels of participation are a strong indication that there is consider-
able differentiation between the Member States and this seems to have led to
a feeling in the Commission ‘that much of the problem lays at the feet of the
Member States’.47 According to a Commission report in 2000, the 1999 elections
continued the trend of falling overall turnout and the proportion of Union
citizens entered on the electoral roll of their Member State of residence was
generally low although it had improved from the previous election.48 The
exception was Germany where EU non-national citizens were not informed
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of the necessity of registering for a second time or of the relevant time
limits.49 The Parliament shared the Commission’s concern at the falling
registration figures, particularly since it felt that this phenomenon could
delegitimise its election especially in the context of a significant increase in
Parliamentary powers.50 To this end it averred that one of the major tasks of
the Convention on the Future of Europe of 2002–03 should be to ‘put
forward proposals aimed at making explicit the objectives and values pursued
by the Union and the means of revitalising its democratic legitimacy’.51

Whilst turnout for the 1999 elections fluctuated considerably between
the Member States (see Table 2.1) in all of the Member States the number of
non-nationals registering to vote was consistently lower than the corre-
sponding number for nationals. Some Member States (Denmark, Finland,
the Netherlands, Spain, Ireland and the UK) sent letters about electoral
rights directly to potential electors whenever they had contact with the local
or national authorities but on the whole the Parliament has been dissatisfied
with the duty to inform contained in Directive 93/109 EC since it merely
states that this should be done ‘in good time and in an appropriate manner’.

Table 2.1 Selected figures from the 1994 and 1999 European Parliamentary Elections

Percentage
of registered

electors
who were

Number of subsequently
Electoral Number of eligible registered EU believed to

Member
turnout (%) EU nationals nationals have voted

state 1994 1999 1994 1999 1994 1999 1994 1999

Austria 67.73 49.4 91,385 97,359 7,261 14,659 7.94 15.06
Belgium* 90.7 90.8 471,277 496,056 24,000 38,236 5.1 7.71
Germany 60 45.19 120,000 1,573,316 80,000 33,643 6.6 2.14
Denmark 52.9 50.5 27,042 46,400 6,719 12,356 24.85 26.6
Spain 59.1 64.38 192,074 290,085 24,227 64,904 12.61 22.37
Finland 60.3 30.14 11,296 13,898 2,515 3,911 22 28.14
France* 52.7 46.76 1,427,315 1,427,315 47,508 70,056 3.38 4.91
UK 36.4 24 400,000 400,000 7,845 92,378 1.96 23.1
Greece* 71.2 75.30 4,000 4,000 622 736 1.55 1.84
Ireland* 44 50.21 13,600 67,900 6,000 29,804 44.11 43.89
Italy 73.7 70.81 152,139 1,098,000 2,809 10,136 1.8 9.23
Luxembourg* 88.5 88.5 105,000 111,500 6,907 9,811 6.58 8.8
Netherlands 36 29.89 160,000 167,332 28,284 16.90
Portugal* 35.5 40.03 30,519 30,519 715 4,149 2.34 13.59
Sweden 41.64 38.8 150,000 148,470 36,191 40,433 24 27.2

Note: * Belgium, Greece and Luxembourg have compulsory voting; in France and Portugal, no new
information for the number of potential voters in 1999; the figures for Eire do not include British
citizens.

Source: Information from Commission official, November, 1999. See also Commission 2000.



The Parliament had also expressed unhappiness with the absence of dead-
lines for submitting applications to be entered on the electoral roll and these
were, in the Parliament’s opinion, unreasonably long in some cases. In Greece,
France and Luxembourg, registration for the European elections meant sub-
mitting an application between 6 and 15 months in advance and in Italy the
process for registration has been criticised for being highly complex:

First you have to go to the police for a resident’s card (‘carta di soggiorno’),
then to the city council to become a resident and then back to the city
electoral office twice to put your name on the two supplementary elec-
toral rolls (one for the local elections and the other for the EP).52

With regard to improving voter registration, a motion for a Parliamentary
resolution on e-democracy and e-European citizenship encouraged the
Member States to promote electronic voting and to put in place e-voting
monitored polling stations for the 2004 European elections.53

In the 1999 elections 62 non-national candidates stood for election in
their Member State of residence and four were elected. This represented an
improvement from 1994 but illustrates the problems that parties have faced
in putting forward non-nationals on their party lists. The Federation of
Greens heralds the highest profile success with Cohn-Bendit (a German
national elected in France – presently Green-EFA Group co-president). The
Parliament’s Resolution on the Second Commission report on citizenship of
the Union called on political parties to accept more Union citizens who were
not nationals of the country concerned as party members and candidates on
electoral lists, and to encourage them to take part in the political life of their
country of residence.54 Subsequently the Parliament’s proposed introduction
of transnational lists for the 2009 European elections is seen as one way of
providing the necessary stimulus for legitimising the adoption of non-
nationals.55 Although 2009 is some way off this would enable 10 per cent of
seats to be elected via a transnational list through transnational political
parties (Day and Shaw in Chapter 5 of this volume).

Directive 94/80 EC: the right to vote and 
to stand in local elections

France was the last country to organise local elections on the basis of
Directive 94/80 EC; these took place in March 2001. Belgium was the last
country to transpose the Directive. On 26 June 1997, the Commission
decided to bring an action against Belgium for failure to notify of the
national implementing measures. According to Mario Monti, (then Single
Market Commissioner),

We cannot expect people to take seriously efforts made by the Union to
make citizens’ concerns a priority if Member States fail to implement their
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rights in practice. … In the case of Belgium the Directive incorporates
special rules to take account of the large number of people from other
Member States. In particular, there is a specific derogation allowing the
Belgian authorities to request a minimum residence period before grant-
ing the right to vote in a limited number of municipalities where people
from other Member States exceed 20% of eligible voters. Despite this,
Belgium has failed to fulfil its obligations to implement this Directive
on time.56

Belgium had previously claimed that difficulties amending the Constitution
had caused the delay and representatives of the Belgian government subse-
quently told the Court that the Directive would be implemented in the
second quarter of 1998.57 The law transposing Directive 94/80 EC in Belgium
was finally adopted on 27 January 1999 and published in Moniteur belge on
30 January. By the end of January 1999, although all of the Member States
had transposed the Directive, the Commission faced ongoing problems in
ensuring that all of the Member States had transposed it properly. In Saxony
and Bavaria, for example, the non-national voter was required to make a
sworn statement that he/she had been resident in the municipality for at
least three months without interruption. Non-national voters were addi-
tionally required to apply for inclusion on the electoral list before each elec-
tion. In August 1999 the Commission issued a reasoned opinion to Greece
for failing to transpose the Directive on a number of points correctly; accord-
ing to the Greek legislation, persons were only entitled to vote if they had
knowledge of the Greek language and had been resident in Greece for at
least two years. No such requirements were in place for Greek nationals.
Furthermore provisions in Greek legislation prohibited citizens of other
Member States voting or standing in Greek elections from taking part in
elections in their Member State of origin. Since neither Article 19 EC nor
Directive 94/80 EC implied that EU nationals have to choose between exer-
cising their right to vote and stand as a candidate in municipal elections in
their country of origin or their country of residence this constituted a breach
of both.

Directive 94/80 EC raised a question of the scope of the rights thereby con-
tained and the dual status of Vienna, as both a city and a Land, for example,
led to a challenge by an Italian citizen who argued that as an EU citizen he
should be able to vote in both. The Austrian Constitutional Court held that
because the city council had the power to make laws, EU citizens do not have
the right to vote at Land level.58 Directive 94/80 EC also shed light on the
problem of the extent of legitimate non-electoral participation. In Spain,
only Spanish nationals can set up a political party, although the Political
Parties Act of 1978 which stipulates this is regarded by many as unconstitu-
tional. In Luxembourg the constitution only confers this right on nationals
although in practice non-nationals have it too, and in Portugal the right is



confined to nationals residing in Portugal. In Germany not more than
50 per cent of the members of a party or of its executive committee may be
non-nationals.59 In its Second Report on Citizenship of the Union the
Commission affirmed the importance of political parties, both at national
and European levels, in promoting the political participation of Union citi-
zens in their Member State of residence. However the reality of electioneer-
ing means that transnational parties with transnational lists seem to be the
most likely vehicle for the effective means of realising the rights to vote and
to stand. The small pool of votes available to, for example, a Briton in Rome
appealing to British votes, means that election is unlikely. In Italy, Dr James
Watson was the first Briton to take advantage of the right to stand in another
Member State at municipal level. During the 1997 Rome elections he stood
as an independent on the list of the Democratic Party of the Left (PDS) and
in return Labour Party activists canvassed for the PDS.

In the context of enlargement instrumentalising rights to political partici-
pation may encounter greater difficulties; in Estonia at present only Estonian
citizens have the right to be a member of a political party, which under the
1994 Political Parties Act is defined as a ‘voluntary association of Estonian
citizens’.60 Furthermore several Estonian parliamentarians seemed to be
under the impression that because the language requirement would apply to
both Estonian and EU citizens this would be enough to ensure compliance
since the Directive simply calls for EU nationals and members of the host
state to be treated alike.61

The Directive does not oblige Member States to report on implementation;
as a result, the Commission sent all the Member States a questionnaire
to gather the necessary information in spring 2001. Only France and
Denmark did not reply to requests for information. Only one Member State,
Luxembourg, has so far been able to avail itself of the derogation and the
Commission (European Commission, 2002) judged this to be justified, since
in 1999, 32–34 per cent of the total number of voters were non-national.
There is no comprehensive information available concerning the general
turnout in all the Member States; one of the reasons for this is that whilst
some Member States can provide accurate registration figures, other Member
States cannot provide any figures at all as a result of fact that central govern-
ment has virtually no involvement in municipal election.62 However, the
Commission was particularly concerned by the low voter registration in
Greece and Portugal (both 9%). The number of non-national candidates
elected in the Member States was: Finland 5, Sweden 408, Spain 30, Portugal 3,
and the Netherlands 2. Once again some Member States sent letters inform-
ing potential electors of their right to vote although Michael Schlikker of the
Office of the Federal Government’s Commissioner for Foreigners’ Issues in
Germany has asserted that ‘even where towns and cities took the decision to
inform EU-nationals with a letter the turnout wasn’t any higher than where
they didn’t’.63 In the past few years there have been numerous initiatives at
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EU-wide level seeking to enable EU citizens to make use of their Art. 19(2) EC
rights with information on how to register, vote and be a candidate in local
elections. One such initiative was the ‘Dialogue on Europe’, launched by the
Commission in February 2000. Its goal was to

Encourage public debate about the future of Europe between European
and national political leaders and the people of Europe. … This initiative
is in parallel to the Intergovermental Conference on the reform of the
institutions that will run throughout 2000 and then continue in 2001.64

Whilst the Commission has considered the legal implementation of Directive
94/80 EC to be satisfactory, the Parliament’s response to the Commission’s
Third Report on Citizenship of the Union stated that the implementation of
Directive 94/80 EC has been very unsatisfactory, that with the exceptions of
Austria and Ireland participation has been low, and that there has been no
substantial change in participation by Community voters in relation to the
past.65 The disappointment of both the Parliament and the Commission
over the practical implementation of both Directives stands in contrast to the
optimism with which the Parliament, in particular, originally approached the
right to vote in local and European elections. However, the low levels of par-
ticipation on the part of EU nationals cannot be divorced from the general
political context of declining turnouts and general apathy towards political
parties. Moreover the profoundly contested nature of these rights now seems
to have faded into the distance in comparison to the efforts of both the
Parliament and the Commission to overcome the opacity of registration
and voting procedures and the language and cultural barriers to electoral
campaigns.

Conclusions: the ‘promise’ of alien suffrage?

This chapter has shown how the role and scope of electoral rights as
dimensions of EU citizenship has manifested itself over time through
interinstitutional debate, via controversies over the reach of EU law into the
domains of national sovereignty and in the context of struggles on the part
of the Commission in particular to ensure effective implementation of the
EC Treaty. Many factors have affected the degree and nature of the contesta-
tion over electoral rights, including the emerging role of the European
Parliament as putative defender of the democratic legitimacy of the Euro-
polity, the Commission’s attempts to be honest broker in the balance
between Member State sovereignty and the development of a supranational
concept of citizenship, and more recently the impact of Article 19 upon the
immigration and citizenship policies of the Member States. We have seen
distinct differences in emphasis between the case of local electoral rights
and that of European Parliamentary electoral rights, with the European



Parliament itself adopting a particularly entrepreneurial stance in relation to
the latter scenario.

Union citizenship – while limited – has been strengthened by the inclusion
of the electoral rights. Although the rights were not entirely new at the time
of the Treaty of Maastricht, they provided at least one focus point for those
who wanted to see something federal in character emerging from the creation
of this new concept of citizenship of the Union. Yet the partial nature of the
rights granted under the EC Treaty has been both a source of strength, in the
sense of focusing attention upon the rights of EU citizens rather than all non-
nationals resident in the Member States, and a source of weakness, in the sense
of reinforcing differences under EU law between Union citizens who are priv-
ileged foreigners and third country nationals who are substantially excluded
from the protections of EU law. In recent times, the earlier debate over the cre-
ation of electoral rights for citizens of the Member States has been reflected in
the emerging debates over whether EU law should be extended to require the
Member States to adopt electoral rights for third country nationals. Upto the
time of enlargement in May 2004 only about one half of the 15 Member States
give electoral rights to third country nationals, and these are largely limited to
local elections (Day and Shaw 2002). After enlargement, the proportion
remained level, at sixteen out of the twenty-five member states (Smith and
Shaw, 2006). In the context of the evolution of the Area of Freedom, Security
and Justice, and in particular the Tampere objective of ensuring fair treatment
in the Member States for lawfully resident third country nationals, the
Commission was forced to consider whether or not it should propose the
inclusion of an obligation on the Member States to extend local electoral
rights to third country nationals. It decided not to, taking refuge in the argu-
ment that there was no competence under the new post-Amsterdam Title IV
of Part III of the EC Treaty to enact such a provision. The Parliament too has
considered the question, opting for a halfway house persuasive provision, sug-
gesting in its report and resolution that the Member States ought to extend
such rights to third country nationals, but not that they must do so.

Yet ultimately the trajectories here are different. The debate over the fair
treatment of third country nationals can never benefit from the supranation-
alist and federalist logic which supported the move to enact electoral rights for
EU citizens. Absent a dramatic shift towards a concept of global citizenship, EU
citizenship remains a distinct and bounded concept, replicating national citi-
zenships in its insistence on a categorical outer border defined by a national
concept (i.e. the sum of the nationalities of the Member States). The attach-
ment to residence-based citizenship is contingent, dependent upon each indi-
vidual satisfying the formal requirement that he or she be a national of a
Member State. If the electoral rights of the Treaty of Maastricht in particular
had the capacity to raise the suggestion that the national identities of
the Member States might be in danger, because of the requirement that the
constitutions of several Member States be changed to accommodate the
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requirements of Article 19 to the domestic concepts of the franchise, then the
question of extending electoral rights to lawfully resident third country nation-
als, even if politically desirable from the point of view of normative principles
of non-discrimination and social inclusion, would probably go well beyond
the tolerance level of many Member States at the present time. While the con-
testations over Article 19 and the Directives have largely been settled, they
offer a narrative which suggests the continuing capacity of the electoral rights
debate to divide, not to unite, the Member States and the EU institutions.
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EU Citizenship and the 
Principle of Affectedness
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Introduction

The principle of affectedness, also known as the ‘all-affected’ principle, is
one of the key tenets of democratic theory. At its heart, the principle is a
straightforward one, encompassing as it does the idea that all those who are
affected by a political decision should have a say in its making. The question
raised by this chapter is what role, if any, the principle does and should play
within EU citizenship. Given the close link between citizenship and democ-
racy, the chapter will inevitably need to consider the debates about the
affectedness principle that are found in the literature on democracy (Dahl
1970; Whelan 1983; Saward 2000). However, the principle is also used in
areas which – while not directly connected with democracy – are of key
importance from a citizenship perspective. As we shall see, it is, for example,
employed as a means of limiting the personal scope of accountability-related
citizenship rights such as access to the European Court of Justice (ECJ). The
chapter thus seeks to add to the existing literature by considering the part
played by the principle in this, more obviously ‘legal’, area of citizenship.

The chapter will involve an analysis of the principle of affectedness in
three separate contexts: first, as a means of determining the personal scope
of voting rights for those resident within states; second, as an argument for
extending the voice of citizens beyond states; and, finally, as a means of lim-
iting the personal scope of citizenship rights such as access to the Court of
Justice.

Voting rights within states

During the nineteenth and twentieth centuries, voting rights were
progressively extended in many European countries, including the UK, to
include middle class men, working class men, women and young people
(Saward 2000). Although this progressive extension of the franchise was
typically argued for using the principle of political equality, the affectedness



EU Citizenship and the Principle of Affectedness 57

principle played an important underlying role. Equality was called for
precisely because these previously excluded groups were equally affected
by political decisions. As Mill put it, in the context of an argument for
extending the franchise to women: ‘All human beings have the same
interest in good government; the welfare of all is alike affected by it, and
they have equal need of a voice in it to secure a share of its benefits’ (Mill
1962: 290).

Not that affectedness was the only supporting principle. Another support-
ing argument for political equality was the famous rallying cry of ‘no
taxation without representation’ which was a feature of eighteenth century
British political debate (and which was picked up on, in the context of
transnational voting rights, by the American colonists reacting to taxation
by Westminster). There is obviously a degree of overlap between what one
might call this ‘contribution principle’ and that of affectedness because, if
one is taxed, one is affected, at the very least, by the fact of being taxed.
However, the two principles are obviously not synonymous because the
opposite is not true: one can be affected and yet not pay tax. Indeed this
latter situation forms the basis for the reverse side of the contribution
principle – namely ‘no representation without taxation’. Key liberal thinkers
ranging from Mill to Rawls (1971) have argued that the franchise should not
lie with those who, although affected, are unemployed and hence not paying
taxes (albeit, in Rawls’ case, only if, as in his surfers of Malibu example, the
unemployment is deliberate).

The discussion so far has involved the extension (or restriction) of the
franchise to resident nationals. When one comes to the issue of voting rights
within states for resident aliens, the picture becomes complicated by the
issue of nationality. As we shall see, both the affectedness and the contribu-
tion principle may be used to argue for voting rights for non-nationals.
However, the type of election in which they are allowed to vote is typically
restricted in practice because of their nationality.

Within the EU, resident aliens fall into two camps. On the one hand there
are EU citizens residing in a Member State which is not their own. And on
the other, there are third country nationals living in EU Member States. The
contribution principle could be used to argue for both types of resident alien
being granted the vote in local and national elections. After all, in most
instances, they will be employed in the relevant State and paying local and
national taxes there. One cannot use the contribution principle to argue for
their participation in European Parliament elections in quite the same way,
since they do not pay taxes directly at European level (though they do so
indirectly via the contributions of the relevant Member State). However, the
latter situation is not of course unique to resident aliens.

In practice, it is the affectedness principle which has been used by the
Commission to support the grant of voting rights for resident, ‘foreign’ EU
citizens in local and European Parliament (EP) elections. In relation to local



elections for example, the Commission argued

As far as local elections in the Community are concerned, residence
appears to be a more appropriate criterion for determining the place of
voting than nationality. Actually living in a municipality means that vari-
ous aspects of daily life are influenced by decisions taken by the elected
body which runs the municipality. Examples are education, planning,
local amenities and voting on local taxes which apply to nationals of other
Member States resident within the municipality. (Commission 1988)

Although the law, as it currently stands, has halted with the grant of voting
rights to EU citizens in local and EP elections, the logic of the affectedness
principle does not of course stop there. Instead, it argues for the similar grant
of voting rights to resident third country nationals (TCNs) in local and EP
elections and also for the grant of voting rights to foreign EU citizens and
resident TCNs in national elections. After all, as residents of the various
territories (local, national and EU), they will be affected by many of the
legislative decisions made in respect of those territories.

Voting rights in national elections: sovereignty and affectedness

In the case of national voting rights, the Commission has raised a specific
argument against extending them to non-nationals, to the effect that
national elections are different because they ‘play a part in determining
national sovereignty. The national aspect of these elections is clearly incom-
patible with the participation of non-nationals, even nationals of other
Community countries, since the Community is not intended to impinge on
national sovereignty, or replace States or nations’ (Commission 1986).

This particular argument by the Commission is questionable. Clearly
what the Commission has in mind here is constitutive popular sovereignty
rather than functional state sovereignty: even in 1986, few would have
claimed that the Community was not intended to impinge on the latter.
If popular sovereignty can be seen as the will of the people, what the
Commission could legitimately claim is that the Community was never
intended to interfere with a state’s sovereign ability to define for itself who
its ‘people’ are (whether by harmonising nationality laws or by making
States accept resident alien suffrage in national elections).

However, what the Commission actually seems to be claiming here is that
a state could never decide to allow non-nationals to vote in national elec-
tions, even if it wanted to, because this would be incompatible with popular
sovereignty. The legitimacy of this assertion rests on whether one accepts its
view of sovereignty. On the one hand, the Commission could be adopting a
communitarian-inspired view of sovereignty, which locates it in a homoge-
nous ethno-cultural nation. Under this approach, state power or authority
(sovereignty) derives from the people as a collective, homogenous, nation
(Neumann 1992). On the other hand, it could be adopting a strict social
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contract-based approach to sovereignty. Here, one might argue that
requiring a deep level of commitment to a polity in the shape of nationality
is particularly appropriate for those elections where matters of high politics
are resolved. From this perspective, excluding foreign EU citizens from
national elections and resident TCNs from national and (to the extent that
EU governance now involves issues of high politics) European Parliament
elections, would be perfectly justified. However, if one adopts a generous
social contract-based model of sovereignty, then one might argue that it is
incompatible with popular sovereignty for states to disallow permanently
resident non-nationals from voting in national and EP elections. On this
view, permanent residence creates a sufficient level of commitment to the
host country and the argument is that state power is only legitimate if all
those affected, via permanent residence, have a voice in its exercise.

Affectedness and citizenship status

The link between citizenship and democracy was touched upon briefly at the
start of the chapter. As Holden notes, the core idea of democracy is rule by
the people, and the relevant people has traditionally been those who are,
legally, citizens of a particular state (Holden 1996). The legal status of citi-
zenship is usually based on nationality. In other words, only those who are
nationals will typically possess democratic political rights such as the right
to vote. If the affectedness principle is used, as it has been above, to argue for
the extension of voting rights to resident aliens, the question is whether it
requires them to be granted full, nationality-based citizenship status. The
answer is that it does not. A Member State could grant resident aliens nation-
ality of that state. However, the affectedness principle would equally be
satisfied by the conferral of comparable electoral rights without the grant of
nationality and thus citizenship. In other words, while the affectedness
principle requires the grant of equivalent, political citizenship rights, it does
not require the grant of citizenship per se.

Although, in principle, the above status issue involves all resident aliens
(foreign EU and TCNs) in all elections (local, national and EP), much of the
recent debate surrounding it has involved the political rights of TCNs in
local and EP elections. This is because, as we have seen, foreign EU citizens
already have voting rights in local and EP elections and, again as seen above,
the case for voting rights in national elections has not met with success. It is
therefore to the debate in relation to TCNs that we now turn.

Voting rights for TCNs in local and EP elections

In essence, there are three options available. First, as the European Council
suggested at Tampere, Member States could be encouraged to offer TCNs ‘the
opportunity to obtain the nationality of the Member State in which they are
resident’ (European Council 1999). This would thereby give them EU citi-
zenship, since under the EC Treaty EU citizenship is premised on nationality.
Second, one could break the link between EU and national citizenship and



grant TCNs EU citizenship (O’Keefe 1994). And third, one could grant TCNs
rights comparable with those of EU citizenship and in doing so provide them
with the status of what the Commission has described as ‘civic citizenship’
(Commission 2000) – which, while it sounds rather more impressive,
appears to be denizenship (Hammar 1990) by another name.

Relying on the first option alone would be inappropriate because differing
approaches to the conferment of nationality would lead to a distinct inequal-
ity among rights for resident aliens across Member States. One might respond
by saying that disparate Member State naturalisation laws should be har-
monised. However, the prospect of Member States giving up their sovereignty
on the issue of nationality seems remote – a view supported by the declara-
tion attached to the Maastricht Treaty to the effect that: ‘the question
whether an individual possesses the nationality of a Member State shall be
settled solely by reference to the national law of the Member State concerned’
(The European Union Migrants’ Forum 1995). The second option is also a
political non-starter, as most Member States would simply not accept EU cit-
izenship having a stand-alone status with no link to national citizenship.
Though some might describe it as a form of second class citizenship, it is thus
no surprise that the Commission has chosen the third of the above strategies.
However, movement on the grant of rights to TCNs within this strategy has
principally taken place in relation to social rights. Thus, for example, the
Council has issued a Directive Concerning the Status of Third-Country
Nationals Who Are Long-Term Residents (Council 2004), which provides
long-term resident TCNs with a right of residence in other Member States.

Despite the apparently attractive logic of the affectedness principle, we
remain a long way away from a situation where TCNs enjoy political rights
comparable with those of EU citizenship. Unlike social rights, where the
Amsterdam Treaty provided a legal base for congruence,1 there is no legal
base in the Treaty allowing the Commission to propose a similar congruence
for political rights (Commission 2001). To achieve parity for electoral rights
will require a revision of the Treaty. And given the hostility a number of
Member States demonstrated in having to grant such rights to EU citizens,2

the prospects for TCN electoral rights do not exactly look promising. We
therefore find ourselves in a strange situation where the affectedness princi-
ple has been used by the Commission to argue for voting rights for resident,
foreign, EU citizens in local and EP elections, but where this has not be car-
ried through for TCNs. Even if one accepts the strict, social contract, sover-
eignty-related argument about the need for a deep, nationality-based
commitment in matters of high politics, this does not explain the continued
exclusion of TCNs from the franchise in local elections.

Devolution

As we have seen, the logic of the affectedness principle suggests that the
franchise ought to be extended to resident aliens in certain circumstances.
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However those who argue along these lines are obviously not contending
that resident aliens in a state will be affected by every political decision made
within or in relation to that state. Residence entails affectedness but only in
some instances. And this is of course true not only of aliens but of all resi-
dents in a state – nationals included. The affectedness principle can therefore
be used to argue that those who are resident inside a state will not be affected
by many regional or local decisions and that such decisions ought therefore
to be devolved downwards if they are not already decided at those levels.
After all, just as the principle of affectedness dictates that all those who are
affected by a political decision should have a voice in its making, so the
reverse is also true: in other words, those who are not affected by a decision
should not have a say. Where a political decision is essentially local in effect,
it is appropriate that only locals should have a voice.

Transnational citizenship

So far, in considering political, voting rights, we have principally examined
arguments for granting a voice to those affected within states who are cur-
rently disenfranchised. However, the principle of affectedness can also be
employed to argue for and against giving a voice to citizens beyond the state.

As Held has pointed out, the previously assumed symmetry or congruence
between the voting ‘input’ of citizens and government ‘output’ within a
bounded nation-state, no longer holds true (Held 1995, 2000). Along similar
lines, Schmitter argues that while in the classical model of the state, ‘the
exercise of public authority in different functional domains is coincident or
congruent with a specific and unique territory’, there is in the EU a ‘growing
dissociation between territorial constituencies and functional competences’
(Schmitter 2000: 15).

Although both authors are making a similar point, the context of their
point differs considerably. Schmitter is concerned with the issue of variable
geometry within the EU where, in the context of the Economic and
Monetary Union opt-outs for example, the competence of the EU within
that functional policy area does not coincide with the territory of the EU as
a whole. In contrast, Held is arguing that, with globalisation, there are
increased inter-dependencies between states – economic, environmental,
health and so on – which mean that those affected will, in many cases, no
longer just be those residing within a national territory, but also those out-
side. Since the functional output of states spills over territorial boundaries
rather than being coincidental with them, citizen input should do the same.

Not surprisingly, the implications of applying the affectedness principle
also differ considerably. In the context of opt-outs and variable geometry,
the affectedness principle argues for the exclusion from the political process
of the voice of citizens from Member States who have an opt-out. Because
their Member States are not bound by the relevant measures, those measures



cannot be said directly to affect them. However, in terms of institutional
practice, the affectedness principle is only partially respected here. As far as
the Council of Ministers is concerned, Member States with opt-outs are not
allowed to vote.3 However, representatives of unaffected Member States in
the EP are able to vote, which is somewhat anomalous (Usher 1997).

With Held’s globalisation thesis on the other hand, as we have seen, affect-
edness argues for the inclusion of the voice of citizens from other states.
Held’s vision of what he terms ‘cosmopolitan democracy’ has not been with-
out its critics. Implicit in Held’s argument against confining democracy to
the territory of the state is that, in an interconnected world, it fails to
respect the key democratic principle of affectedness. However, as Saward
points out, the way in which Held seeks to institutionalise the affectedness
principle is by imposing new, regional and global territorial layers of govern-
ment (Saward 2000). The EU provides a good, regional-level example. In the
EU, action at Community level gives out-of-state citizens, not a right to vote
in other territories as such, but nevertheless a voice in other Member States
that is mediated via their representatives in the Council and the European
Parliament. The Large Combustion Plants Directive,4 which aimed to resolve
the problem of transboundary acid rain, is a good example of this. Through
this Directive, citizens of each Member State have ended up with some voice
in environmental decision making in other Member States.

However, the problem with this supraterritorial approach from the point
of view of affectedness, is that of over and under inclusion. Some who are
not affected will be included, and some who are affected will not be included.
Thus, we have already seen that acid rain requires cross-state action. But to
involve all EU states (as the Large Combustion Plants Directive does) is to
include and thus give a voice to a number of states that are not obviously
affected at all (acid rain being a largely Northern European problem).
Conversely, there are some directives, such as the Wild Birds Directive,5 the
effects of which do not stop at the EU’s territorial borders, which nevertheless
fail to give a voice to affected third country citizens.

Creating new regional and global territorial layers of government is,
however, just one way of providing affected outsiders with a voice and, for
the reasons outlined above relating to over and under inclusion, it is not one
which fully respects the affectedness principle. There are of course other
ways of giving a voice to affected outsiders. Some of these are themselves
necessarily territorial in nature and thus ultimately also fail fully to reflect
the affectedness principle. One could, for example, encourage states, whose
conduct affects citizens in other states, to cooperate or negotiate with those
other states along classic, intergovernmental lines (Saward 2000). Another
territorially based way of providing affected outsiders with a voice is ‘recip-
rocal representation’ – allowing elected representatives from legislatures of
affected areas to sit and vote in the affecting area’s legislature (Dobson 1996;
Schmitter 1997; Saward 2000). There are obvious parallels here with the
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so-called ‘West Lothian question’ in the UK. The problem is that Scottish
MPs have the right to vote on purely English matters and a common solu-
tion prescribed is to create a separate English Parliament and to convert
Westminster into a federal UK Parliament. Under this federal route, Scottish
nationals would be granted a say in English policies which affect them via
the federal Parliament. However, in theory, the existing arrangement could
be revised to provide a similar result. Scottish voters, resident in Scotland,
would continue to be able to vote for Scottish MPs to sit and vote in the UK,
Westminster Parliament on English matters that affect them. The only
changes would be that they would be legally unable to vote on matters
which affect England only. And, in addition, English voters would have to be
similarly placed to send representatives to the Scottish Parliament to vote on
matters affecting England.

The problem with negotiation and reciprocal representation is that, given
that they are both necessarily territorial in nature, they potentially raise the
problem of over inclusion and thus do not fully reflect the affectedness
principle. In response, one could argue that while it is natural to see the state
as the appropriate territorial locus for negotiation and representation respec-
tively, this need not actually be the case. Instead, engaging lower levels of
government may better reflect the affectedness principle. Thus, with negoti-
ation, a much better fit with those affected may well be possible if negotia-
tion takes place between regional or local governments, bypassing the relevant
nation states. And similarly with reciprocal representation, if representation
of a whole state in a foreign state parliament would over-represent in the
sense of including many who are not affected, there is always the possibility
of providing for selective foreign regional or local representation in national,
regional or local assemblies (Schmitter 1997). Nevertheless, even with such
tinkering, such methods are ultimately still constrained by their necessarily
territorial nature: even local or regional territorial boundaries are unlikely
precisely to reflect the contours of relevant affected communities.

Indeed, the only way to ensure the full respect of the affectedness princi-
ple would be to abandon territorial layers and their associated constituencies
altogether and to adopt purely functional constituencies instead. In Saward’s
terms, this would involve putting ‘everything up for grabs’, defining the
scope of constituencies on a functional, policy-by-policy basis using the
principle of affectedness (Whelan 1983; Saward 2000). Under this approach,
there would be no requirement to align constituencies with existing territo-
rial ones. However, as Saward notes, using the affectedness principle as the
primary means of delineating political communities ‘falls down in seeming
to require a different constituency – in effect a new political unit – each time
a collective decision needs to be made’ (Saward 2000; see also Whelan 1983
and Dahl 1970).

Under a non-territorial approach, this problem of fixing the relevant
community remains, whichever form of democracy or democratic mechanism



one seeks to employ – whether it is representative, direct, or deliberative
democracy. With representative democracy, it is thus no surprise that the
only practical, real-world examples of functional representation that tend to
be given are based on language (as in Belgium), ethno-cultural groups (such
as the Inuit) and worker representation (Saward 2000; Abromeit 2002). Only
in these areas are the contours of the relevant functional constituency rela-
tively easy to trace. In other policy areas, as Abromeit notes, ‘ “functional
units” are marked by their unknown size and by the impossibility of deter-
mining beforehand who belongs to them’ (Abromeit 2002: 14–15).

Much the same is true of direct and deliberative mechanisms such as
transnational referenda and deliberative fora. In fact, these two particular
democratic mechanisms are capable of being employed on either a territor-
ial or a purely functional basis. With a referendum for example, the ability to
vote in the referendum could be made available to all citizens from all EU
Member States, just affected Member States, or just affected regions or local
areas. Here, the scope of the referendum would be territorial. Alternatively,
voting could be restricted to only affected citizens irrespective of territorial
borders (which may be over or under inclusive). This would be more clearly
functional. Similarly with deliberative fora, these could, on the one hand, be
composed of citizens (or their representatives) from all EU Member States,
just affected states; or just affected regions or local areas. Or, on the other,
they could comprise just affected citizens (or their representatives) irrespec-
tive of territorial borders.

With both mechanisms, the problem of defining the relevant affected
community will be great whether a territorial or purely functional basis
is chosen. However, the problem is likely to be far greater with the latter. In the
context of transnational referenda, Saward comments that ‘the practical
difficulties of defining constituencies according to who is affected by discreet
issues across borders normally leads to the rejection of the idea’ (Saward
2000: 42). Saward himself is more optimistic, pointing to the possibility of
cross-border initiatives or collaboration between citizens in delineating the
appropriate constituency, and the bottom-up triggering of such referenda by
transnational civil society. However, while the latter would ensure that at
least some of those affected would be able to bring a referendum into being,
it is arguably a little too optimistic to expect the former to be able to present
a perfect picture of the overall affected community. It may work in successfully
identifying affected states within a territorially based referendum; however,
it is highly unlikely to identify, with any degree of accuracy, affected citizens
within a purely functionally based system.

Abromeit’s preferred solution for transnational referenda in the EU is to
make voting available in all Member States. Hers is, in other words, a
territory-based approach. However, she claims that the affected functional
constituency will subsequently identify itself through the process of casting
their votes in the referendum: those who bother to vote will be those who
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feel and who therefore are affected (Abromeit 1998). On this view, the single-
issue nature of the referendum as a political mechanism may be particularly
well suited to the demands of the affectedness principle. Although this is an
attractive argument, it does not quite fully meet the affectedness principle
however, because given the ultimate EU-territorial boundary of the refer-
enda, it still suffers from potential under inclusion of affected third country
citizens.

Similar problems present themselves with transnational, deliberative fora.
Of course, under some versions of deliberative democracy, it does not appear
to matter whether affected outsiders actually get to participate, it being
sufficient that the appropriate domestic forum takes their interests into account
in its deliberation (Thompson 1999). However, under other versions, delib-
eration must take place between all those affected (Dryzeck 1999) and it is in
this context that one is again faced with the problem of determining the pre-
cise contours of the affected community. Of course one might point to an
element of reflexivity within deliberative democracy, and argue that the
scope of the relevant deliberative community should itself be decided delib-
eratively. However the danger there is that the nature of the ‘initial’ group
may be ‘incorrect’ but never modified precisely because it is lacking the
affected others to argue for their own inclusion.

Network governance

Saward’s view is that while the affectedness principle ‘has fatal flaws as the
primary means of delineating political communities, it has great attractions
as an important supplementary guide to mechanisms and institutions’
(Saward 2000: 38). His argument is that Held’s ‘extra-territorial layer’ model
of transnational democracy does not fully reflect the affectedness principle
and that supplementary mechanisms such as transnational referenda and
deliberative fora, may ensure a fuller application of it.

However, the question is whether the EU, as a key example of the extra ter-
ritorial layer model, really fares so badly in the affectedness stakes. If one
conceives of cosmopolitan democracy merely as the creation of regional or
global democratic legislatures, with citizens simply voting periodically in
elections, then it is easy to see that affectedness will not be best reflected.
However, to view, for example the Large Combustion Plants Directive, only
from the point of view of voting in Council and Parliament by one’s repre-
sentatives (as we did above) is to see only half of the democratic picture.
What it misses is the role that functional representation can play as part of
network governance (Kohler-Koch 1999). Thus, national and transnational
interest groups, which lobby the various EU institutions at the European
level, can be seen as representing their particular functional constituencies,
providing them with a transnational citizenship voice. The advantage of
such lobbying is that it tackles, in part, the problem of over and under
inclusion. With the former, it enables citizens from the most affected



Member States to register the intensity of their interests in a way in which
voting is unable to reflect. And with the latter, it allows third country citizen
interests a voice. Thus, with the Wild Birds Directive example given earlier,
third country citizens may have had no voting voice in the Community
legislature, but interest groups would have been able to state their case by
lobbying during the legislative procedure. Of course, one should be wary
about making too grand a claim for this arrangement as far as affectedness is
concerned. After all, it is unlikely that all those affected will be given a voice
that truly represents their interests (Schmitter 1997; Abromeit 1998;
Føllesdal 2002). Some interests are obviously better able to organise than
others and the risk of a cosy and exclusive corporatism is ever present and
needs to be guarded against carefully. That said, the point is that there is
perhaps less need than Saward suggests to experiment with transnational
referenda and other such mechanisms. To some extent at least, existing
supranational arrangements – if viewed through a governance lens and not
just a Parliamentary government one – can be seen as already providing a
reasonable reflection of the principle.

The discussion above concerns the application of network governance as a
(already existing) supplement to more formal, democratic institutional
arrangements at Community level. However, one might equally apply the
notion at state level. Thus, in the context of under inclusion for example,
one might argue that the lack of a voice for foreign affected citizens in a par-
ticular state may be made up for, in part, by the ability of foreign interest
groups representing those citizens to apply democratic pressure within that
state (Schmitter 1997). Similarly, in the context of over inclusion, it is likely
that ‘locals’ within a state who are the only ones affected by a particular
issue, or at least more intensely affected than others nationally, will seek to
apply pressure through interest groups and other forms of association so that
their voice is heard more loudly within the public sphere. To focus on voting
and other formal democratic mechanisms is therefore to miss a vital part of
the democratic process in which active citizens can play a key part.

Limiting the personal scope of citizenship rights

Under the EC Treaty and the Charter of Fundamental Rights (European
Parliament, Council and Commission 2000), a number of the formal EU
citizenship rights are enjoyed exclusively by EU citizens (and thus only by
nationals of Member States). In particular, only EU citizens have a right under
the Treaty to move and reside freely between Member States, electoral rights
in local and EP elections, and a right to diplomatic and consular protection.
Other formal rights – such as the right to petition the EP and apply to
the Ombudsman, and the right of access to documents – are shared with
resident TCNs. Yet others are broader still, with no explicit nationality or resi-
dence restriction at all. The formal right to good administration in Article 41
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of the Charter (available to ‘every person’) is of this type, as is the right of
access to the Court under Article 230 EC.6

However, the personal scope of citizenship rights may be limited not just
by reference to nationality or residence, but also or instead by affectedness,
concern or interest. In legal terms, this is a very common ‘standing’ or locus
standi requirement, governing who is entitled to make a challenge. The right
to petition the EP is limited in this way, as is the otherwise cosmopolitan
right of access to the Court of Justice although, interestingly – unlike in
some domestic jurisdictions – the right to complain to the Ombudsman is
not similarly limited (Irish Ombudsman 1996).

The right to petition under Article 194 EC states that EU citizens and TCN
residents have the right to address a petition to the EP on matters ‘which
affect him, her or it directly’. In theory then, ‘direct affect’ here is an exten-
sion of the existing nationality and residency limitations. However, in
practice, as the European Parliament fact sheet on the petitions procedure
notes, ‘(t)his latter condition is given a very wide interpretation’ (European
Parliament 2000), which may lead one to question the need for it in the first
place.

With access to the Court, the relevant affectedness-related standing
requirement is, in contrast, given an extremely restrictive interpretation.
Under Article 230, any individual may have standing to challenge an act
before the Court, but generally only if the measure is of ‘direct and individual
concern’ to him or her. Direct and individual concern or getting affected is
thus the only real limitation to what is otherwise a cosmopolitan right – there
being no explicit restrictions in terms of nationality or residence on those who
can sue. Neither is there any implicit assumption that either nationality or res-
idence entails affectedness. On the one hand, non-resident TCNs will have
standing to sue, so long as they can establish direct and individual concern.7

And, on the other hand, EU citizens (resident or otherwise) may be denied
standing if they cannot prove direct and individual concern.8 Direct concern
and individual concern are separate elements, both of which have to be estab-
lished by an applicant. However, individual concern is the most relevant for
present purposes and, in any case, it is individual rather than direct concern
that has, historically, posed the greater hurdle for applicants. The test for indi-
vidual concern is extremely restrictive. It is not sufficient for an applicant to
show that they are affected by a measure – not even that they have been
adversely affected.9 Instead, you must show that you have been affected
uniquely, in a way that differentiates you from all others.10

Ignoring for a moment the ECJ’s extreme affectedness requirement, at first
sight, the above standing limitations appear a fair reflection of the affected-
ness principle. After all, in the context of democracy we have said that all
those who are affected by a political decision should have a say in its making, but
that those who are not affected should have no such say. And to apply the
principle here would be to say that those affected by a political decision



should be able to hold the decision maker to account (through a petition or
via the Court), but that those not affected should not. Apart from the fact that
the emphasis of the principle differs as between the two contexts – one
stressing more the positive, inclusive application of the principle and the
other the negative exclusionary aspect more (as the italicised sections of
the text above illustrate) – the two areas would seem to be quite similar.
However, a closer examination reveals that this is not the case. Within
democratic theory, respect for the affectedness principle is widely accepted
as necessary in order to uphold the values served by democracy. However,
within the area of accountability and administrative law, the need for the
application of the negative, exclusionary affectedness principle is highly
contested. And this is, in part, because the values served by administrative
law are themselves highly contested (Hilson and Cram 1996).

On the one hand, there are those who adopt a private-rights inspired view
of the role of administrative law, who tend to be in favour of imposing
restrictions on standing such as an affectedness requirement, for both prac-
tical and principled reasons. On the practical side, they argue that without
restrictions on standing, the courts or other relevant bodies will be flooded
with cases and the administration will be overwhelmed. This is often accom-
panied by arguments to the effect that those with a more direct concern
are likely to provide better focused arguments, thus aiding the court or
body concerned and, ultimately, the cause that is being defended. As for
principle, their view is that the role of the courts in public law actions is
to adjudicate between an individual’s affected rights or interests and the
wider public interest. On this view, for the courts to adjudicate on matters
of public policy in the abstract, in the absence of an affected individual, is
illegitimate.

On the other hand, there are those who favour a ‘citizen action’ approach
to administrative law, who remain unconvinced by the alleged practical
problems posed by liberalising standing and who, from the point of view of
principle, favour the maintenance of the rule of law and sound administra-
tion. On the practical side, they stress that there is little evidence to suggest
that freeing up standing requirements leads to a significant increase in the
number of cases. Cost and time put most people off making applications,
not rules saying that they cannot make them. As for effectiveness of argu-
ment, they argue that those without a direct interest are just as likely to
make a focused argument as those who are directly affected. The quality of
an application has more to do with a person’s qualifications and experience
than with direct or individual affectedness. In relation to principle, their
view is that the more ‘police patrols’ (McCubbins and Schwartz 1984) there
are to keep a check on the administration, the less likely it is that illegality
or maladministration will go unchecked. By placing restrictions on those
who can bring challenges, this crucial oversight capacity is inevitably
reduced.
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The ECJ’s current approach to standing under Article 230 clearly falls
within the first rather than the second of the above approaches. Indeed, in
adopting an extremely strict version of the affectedness requirement as its
standing hurdle (unique affectedness), the Court would appear to be
extremely (many would say unduly) sensitive to issues such as the effect of
significant numbers of challengers on its caseload and on the smooth run-
ning of the Community administration. However, in the discussion below, it
will be assumed that, at some stage in the future, the Court may well move
to a less extreme stance, albeit one that continues to rely on a notion of
affectedness as a restriction on standing.

Who is to be regarded as affected?

We have now analysed the affectedness principle in three separate citizen-
ship contexts: first, as an argument for extending or restricting the personal
scope of political citizenship rights within states; second, as an argument for
extending the political voice of citizens beyond states; and, finally, as a
means of limiting the personal scope of more explicitly legal citizenship
rights such as access to the Court of Justice. With these contexts in mind, we
now move on to consider the crucial issue of the basis upon which one
decides who is affected by a particular policy decision.

Weale gives the example of a decision on whether or not to build a
swimming pool and theatre in a particular town and concludes that while
residents can clearly be regarded as affected whether or not they wish to use
either facility, ‘neither the distant aesthete, who thinks the theatre an
improving experience for people, nor the distant swimming champion, who
likes the thought of a swimming pool full of people doing their lengths, is
qualified by their interest to have a say in the decision’ (Weale 1999: 161).

Why then are local residents to be regarded as affected and the distant
aesthete and swimmer not? If the facilities are publicly funded, one answer
may be that locals are affected and should have a say because the relevant
buildings are being built with their money as local taxpayers. Nevertheless,
one might again see this as the contribution principle at work as much as the
affectedness principle.

In fact, the distant aesthete and swimmer are of course affected by the
decision, if only psychologically. However, under the principle of affected-
ness, taking an interest cannot be equated with having a legitimate interest.
Affectedness, in other words, is a normative rather than a descriptive ques-
tion. One needs to decide who ought to be regarded as being affected, not
just to take at face value those who say that they are. It would appear, there-
fore, that one needs to have reference to a particular political theory in order
to determine whose interest is legitimate.

From a liberal perspective, the interests of Weale’s distant aesthete and
swimmer should not count. Indeed, from such a perspective their preferences



are external rather than personal or self-regarding. External preferences are,
in the words of Dworkin, those which involve ‘preferences people have
about what others shall do or have’ (Dworkin 1978: 134). In the case of
the distant swimmer and aesthete, their preferences are not personal
since they are not actually intending to use the swimming pool or theatre;
they are merely external in the sense that they are preferences about what
others should have. From a liberal perspective, external preferences should
generally not count, democratically, because any government action based
upon them will typically fail to respect the valued liberal principle of
neutrality as between conceptions of the good.

However if one changes the example to a distant environmentalist who is
concerned about an environmentally detrimental activity in another state,
what is the position then? Of course in some instances that person will
be physically or physiologically affected by such activity and thus his
preferences are personal ones which should be taken into account.
Transboundary problems like acid rain and migratory birds are obvious
examples. However, what if the activity affects the distant environmentalist
only psychologically in a similar manner to the distant aesthete or swim-
mer? Here, it becomes less easy to draw a distinction between self-regarding
and external preferences. One might say that a preference about the upkeep
of an unremarkable pond or lake in another territory is an external one and
that the outsider’s interest should not be regarded as legitimate in such a
context. If the locals wish to destroy the unremarkable, so be it. However,
what if the locals are threatening to destroy a unique landscape feature
famous throughout the region or the world, or if the threat is to an endan-
gered species? With these examples, it can be argued that the preference is
no longer merely an external one because the resource is properly to be con-
sidered a common one. One could therefore argue that local, government
action in accordance with these ‘foreign’ preferences is necessary in order to
keep available critical natural capital which is fundamental to allowing
current and future generations to pursue an environmentally inclined
conception of the good. In response, one might point out that this is to
privilege a conservation-based conception of the good over a more destructive
ethic which might be equally appealing to some people. However, rather
than point to liberalism’s essential indeterminacy as a result of this
(Bellamy 1989), one might equally argue, as Coglianese does, that it
requires government to achieve a pragmatic balance between competing
conceptions of the good: ‘To remain neutral, government would not decide
whether the logger’s or the hiker’s vision of the good life is better, but it
would make available, to the extent possible, resources for both loggers and
hikers’ (Coglianese 1998: 51).

The real indeterminacy problem with liberalism is that it cannot then go
on to provide us with an answer as to when something crosses the line from
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the unremarkable to the remarkable. What we are forced back upon is
empirical observation. Thus, having said that the principle of affectedness is
a normative question and that merely taking an interest should not be
equated with having an interest, ultimately, the question of who should be
regarded as affected or having a legitimate interest must be decided empiri-
cally (Hilson 2001). Just because a distant aesthete shows an interest in the
construction of a local theatre does not make it a national theatre of truly
common, national concern. And this must remain true even if he (and some
others from outside the area) intends to visit it to use its facilities. However,
while it is not enough for one, or even a few outsiders to demonstrate an
interest, there must come a point when a sufficient number of people outside
an area demonstrate a concern about an issue, that they should be included
in the relevant political or judicial decision-making process.

Conclusion

As things stand, affectedness plays a somewhat ambiguous role in EU citi-
zenship. It has been used to justify inclusion of foreign EU citizens in local
and EP elections and yet it has not been applied in respect of TCNs or
national elections. In the context of subsidiarity, a number of supranational
Community directives can be justified by the fact that citizens in more than
one Member State are affected. And yet, when it comes to litigation before
the Court of Justice, those very same citizens are likely to find themselves
excluded by an extremely restrictive interpretation of affectedness. An
explanation of the difference between these latter two approaches of course
turns on purpose: affectedness is designed to be an exclusionary instrument
in the standing context whereas arguments for supranational action will
necessarily require a more inclusive stance. That said, one needs to be sure
that the means are necessary to achieve the relevant purpose and, in the case
of standing, doubts have been raised as to whether the ECJ’s extremely
restrictive interpretation of affectedness is necessary to prevent the Court
from being overwhelmed by applicants.

Ultimately, the affectedness principle only really works uncontroversially
where it is used as a supporting, ex post facto justification for an already
bounded constituency, as in the two former examples above (votes for
foreign, EU citizens, and subsidiarity). Where the intention is to use the prin-
ciple on a stand-alone, ex ante basis to determine particular constituencies,
the principle is simply too open-ended to be useful or may find itself in con-
flict with other principles (such as, for example, sovereignty). Standing
before the Court of Justice would appear to lie in the latter camp, albeit that
the Court really has no choice other than to work with the principle in some
shape or form and the constituency is determined on a case-by-case basis as
particular individuals come before the Court.



Notes

1. See Arts. 62(3) and 63(4) EC, which provide, respectively, for measures to be
introduced to allow resident TCNs to move freely for three months, and to reside
permanently in other Member States.

2. Witness the Article 169 EC (now 226) proceedings brought against Belgium
(C 323/97 Commission v. Belgium [1998] ECR I-4281).

3. On, for example, EMU, see para. 7 of Protocol no. 25, On Certain Provisions
Relating to the United Kingdom of Great Britain and Northern Ireland, annexed
to the EC Treaty.

4. Directive 88/609 [1988] OJ L336/1, replaced by Directive 2001/80 [2001] OJ L309/1.
5. Directive 79/409 [1979] OJ L103/1.
6. Though not a formal citizenship right as such, the right of access to the court, as

a key accountability right, ought to be one (along with for example, the rights to
petition and the right of complaint to the Ombudsman, which are formal citi-
zenship rights).

7. See for example Case T 161/94 Sinochem Heilongjiang v. Council [1996] ECR
II-695, where an action brought by a third country (Chinese) exporter
against a Community regulation imposing an anti-dumping duty was held to
be admissible.

8. See for example Case C 321/95P Greenpeace and Others v. Commission [1998] ECR
I-1651, where Greenpeace and local residents on the Canary Islands (part of
Spain) were denied standing to challenge a Community decision to grant struc-
tural funds for the construction of two power stations on the islands.

9. Cf. Advocate General Jacobs’ Opinion in Case C 50/00 P Unión de Pequeños
Agricultores v. Council [2002] ECR I-6677, who suggested that establishing an
adverse affect on one’s position should be the key to standing under Article 230.
See also the Court of First Instance’s judgment in Case T 177/01 Jégo-Quéré et Cie v.
Commission [2002] ECR II-2365.

10. The differentiation test comes from Case 25/62 Plaumann v. Commission [1963]
ECR 95. See the ECJ’s judgment of 25 July 2002 in Case C 50/00 P, note 9 above,
where it rejected the suggestion of AG Jacobs and confirmed the traditional,
Plaumann-based approach.
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Introduction

During the past few years, two moments in the ongoing process of European
political integration have been considered by many as important steps
towards the construction of EU citizenship. In this respect, both the ‘Charter
of Fundamental Rights of the European Union’ (hereafter, the ‘Charter’) and
the ‘Treaty establishing a Constitution for Europe’ (hereafter, the
‘Constitutional Treaty’) have raised great expectations. The fact that, at the
time of writing, the status of neither document is resolved – the Charter
being still nothing more than a general declaration, while the Constitutional
Treaty may never be approved – is only of partial relevance to the arguments
developed in this chapter. The focus of my discussion is not on the substan-
tive provisions for citizenship offered by the two documents, which are
summarised and briefly discussed in the introductory chapter of this
volume, but on the way in which the politics of constitution making may, or
may not, have contributed to establishing the subjective conditions for EU
citizenship.1

The previous two chapters of this volume have looked at the transforma-
tion of the principles of civic standing within the European transnational
space, paying particular attention to whether new criteria of democratic
recognition and participation are emerging from the legal provisions and
practices of EU citizenship. In this chapter, I shall look at two other strategies
aimed at establishing a role for European citizens. The one associated with
the Charter was mainly intended to define the subjectivity of European citi-
zens in so far as they are granted specific rights within the European legal
and political space. The one pursued through the formulation of a European
Constitution was intended as part of a process through which the European
Demos might establish itself. The thrust of my argument is that both
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strategies were pursued hesitantly, if at all, by the European political classes,
a fact that can be regarded not only as a failure of leadership, but also as
reflecting both the mixed nature of the European polity – still divided
between supranational and intergovernmental modi operanda – and the
complex pattern of allegiances and aspirations characterising the citizens
and the peoples of Europe. The considered judgements, in relation to the
issue of citizenship, which I develop in the two main sections of this chapter
are, respectively, that the ‘Charter strategy’ was inherently ambiguous, while
the ‘Constitution strategy’ was timid. However, as I briefly argue in the con-
cluding section, their partial failure does not necessarily imply an entirely
negative scenario. For, first, constitutional politics more than normal politics
tend to blend interest politics and symbolism, so that their result cannot
always be judged unequivocally and in the short term. Second, the contested
and uneven path of European constitutionalisation may not be, in itself, a
bad thing for the construction of democratic citizenship in Europe. Whether
this is actually the case, only time can tell.

It is evident that, the decision to write the Charter and that to provide the
European Union with a formal constitutional text were part of a self-
conscious attempt to establish a more definite political structure, thus offer-
ing a concrete way for European citizens both to identify themselves with a
European-wide polity and to become aware of the broad terms of their own
membership of the Union. Whether such attempts may bear any fruit in the
long run, it is difficult to say. But, indubitably, the drafting of the Charter
and the subsequent constitutional convention have marked the beginning
of a proper constitutional debate in Europe. Such a debate, previously
restricted to a small group of politicians and academic circles, has progres-
sively, though decisively, acquired political relevance. This is confirmed by
the dramatic nature of the Constitutional Treaty’s ratification process. What
makes the constitutional debate politically relevant now, in comparison to
only a few years ago, when the academic debate was no less rife, is that the
constitution has become a concrete political objective even in the eyes of
those who oppose it. This does not imply an agreement on the substance of
the issues involved, but it signals the emergence of a common ground on
which constitutional issues can be discussed, a common ground represented
by the diffuse perception that some of these constitutional issues are impor-
tant, while their resolution must involve a new level of public awareness.
Of course, such a perception is not universally shared. Some are convinced
that the constitutional debate is a self-inflicted diversion for which the
European political class may eventually pay a heavy political price, while
they believe that it would be better for EU politics to return to business
as usual (Moravcsik 2005). By contrast, others, who are supportive of both
the Charter and the Constitutional Treaty, fear that the European public
may reject these constitutional moves on the basis of an assorted number
of nationally based prejudices and circumstances, so that they too



We the Citizens? 77

paradoxically prefer the new phase of European politics to be conducted
within the restricted circle of the Eurocrats and the national elites. I shall
return to this series of attitudes in the concluding section of this chapter. For
the moment, I shall concentrate on whether the processes of writing the
Charter and the Constitution have contributed to – or failed in – the
establishment of a deeper European citizenship.

The Charter strategy and its ambiguities

Meeting in Cologne in the early June of 1999, the European Council decided
to set up a body whose task was that of drafting a EU charter of rights. The
two main questions that such a decision and its implementation pose for the
promotion of EU citizenship concern the scope of the Charter, and its sub-
stantive input to the formulation, interpretation and application of rights at
the European level. In this section, I shall examine these two themes in turn.

Why the Charter?

There are at least three main reasons that either implicitly or explicitly have
been advanced as a justification for the adoption of a fully fledged text
enunciating the fundamental rights of the European citizens. One takes
the Charter to be an instrument for making European citizens aware of
their own standing and rights within the EU legal and political environment.
A second sees the Charter as representing a shift in the formulation of the
main aims of the European Union, and hence of what the Union means, or
should mean, for its citizens. A third, finally, sees the Charter as the way of
establishing an effective mechanism for rights-protection at the European
level. Each of these interpretations tends to put a certain emphasis on a
rights-based conception of citizenship, though, in truth, none of them needs
to rely on such a conception in order to sustain their particular interpreta-
tion of the Charter’s scope. All of them, however, assume that the Charter
greatly advances the cause of European citizenship.

The first, and most obvious interpretation takes its cue from the official
document approved at the Cologne meeting, where it is said that ‘the Heads
of State or Government agreed … that it was necessary, at the present stage
of the Union’s development, to establish a Charter of fundamental rights in
order to make their overriding importance and relevance more visible to the
Union’s citizens ’.2 This view suggests that the Charter’s rationale lies in mak-
ing rights ‘visible’. Although the rights were already enshrined in some of
the founding Treaties of the Union (Articles 6 and 7 TEU), neither the
European citizens nor the European leaders would seem to be fully aware –
or so this interpretation suggests – of their role as guiding elements in EU
policy making. In many respects, this interpretation is the one to have pre-
vailed both in the working of the Convention and in the final decision taken
at the Nice IGC in December 2000 to limit the Charter’s applicability and



significance by avoiding its formal inclusion in the Nice treaty. In line with
such an interpretation, the Charter was only accorded a declaratory status,
which made it neither strictly justiciable in form, nor innovative in
substance.

Such an interpretation, however, tells only part of the story. If the
Charter’s rationale was exclusively to collect and systematise the fundamen-
tal rights already inscribed in the European legal system, it becomes harder
to understand why this was not simply accomplished by appointing a
technical committee under the Commission’s supervision. It fact, it would
seem that that there was a fundamental ambiguity in the conception of the
Charter from the very beginning. This was not simply intended as a techni-
cal document drafted for the European citizens; but also as a political
document by the citizens of Europe, meant in part to legitimise the growing
process of European integration. Such a view was de facto captured by the
decision taken in one of the first meetings of the group of representatives
chosen to draft the Charter, to rename themselves as the ‘Convention’, a far
more evocative and historically resonant title than the original ‘body’
(in other European languages: Gremiums, enceinte, organo), which sounded
rather bureaucratic in both function and scope. Indeed, throughout the
Convention, there was a growing feeling amongst many of its members and
participants that it was possible to push the parameters fixed at Cologne
outwards, and draft a document with constitutional ambitions (hence inno-
vative in both substance and form), which could eventually become the
preamble for the future Constitution of Europe. In the event, this is what
happened, although the text of the Charter was eventually integrated as Part II
of the Constitutional Treaty in 2004 rather than as its preamble.

With hindsight, this appears as a different construction of the ‘visibility’
argument, suggesting that in making the rights of the citizens visible, the
Charter was in fact the first step towards a Constitution of Europe, laying
the normative foundations for the Constitution, and offering an alternative
procedure to the IGC for settling major institutional issues at the EU level.
Although this remained a minority view, it offered a powerful ideal narra-
tive, stressing the symbolic value of the Charter, placing it firmly within the
European constitutionalisation process, and suggesting a possible resolution
to the democratic deficit. Indeed, for some (Rodotà 2001), there was more
than symbolism at work in the Charter, for they considered the sanctioning
of the fundamental rights of the European citizens as a way to give juridical
substance to the European Demos, thus cutting the Gordian knot of what
comes first, the Demos (the European people), or the political unity of the
state (the European democratic state).

In one respect, and this was part of its appeal, this kind of reasoning cap-
tured the importance of the new chapter in the European constitutional
process opened up by Maastricht and Amsterdam, which required a more
direct approach to the legitimacy of the integration process. But, as may
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become clearer when we discuss the constitutional draft, it failed to see that
such legitimacy does not operate in a political and institutional vacuum, for
legitimate forms of social, political and juridical subjectivity are already in
place at various levels in the European Union, and even more evidently at
national levels.

The other two justifications often put forward to explain why a Charter of
rights was needed are more concerned with its substance than its practical
and symbolic role. Since they both relate to the effects of the Charter on the
European rights regime – the second theme of this section – I shall only
discuss them briefly. One justification emphasises the social value of the
Charter, for it is argued that, by formally establishing human and citizenship
rights, it offers a counterweight to the dominance of the rights of economic
freedom, and the free market philosophy, which have so far dominated the
integration process. In other words, it was hoped that by enshrining a
broader conception of rights in the Charter, this would contribute to deter-
mining both the direction of policy making in the European Union and to
shaping the expectations of the European citizens. It is, however, remarkable
that no significant step towards a more ‘social’ Europe were made during the
brief season, at the end of the 1990s, when almost all governing parties
in the Member States were left-of-centre. If anything, the way in which both
the stability pact and monetary policies were ‘protected’ against political
cycles suggests that there was a willingness even in social democratic gov-
ernments to entrench neo-liberal macroeconomic choices at a European
level against more socially sensitive policies. This failure to press on with a
more ‘social’ Europe is particularly telling, for at the time the centre-left
dominance offered a particularly favourable context for turning the European
Union towards more socially oriented policies on at least three grounds.
First, and most obviously, because the centre-left dominance of national
politics made it possible, at least in principle, to find a substantive agreement
on a kind of ‘new deal’ in EU politics. Second, because most of the left across
Europe seemed to have abandoned its negative view of European integration
as mainly driven by capitalist forces and objectives, while it now considered
the Europeanisation of politics as part of a progressive agenda. Finally,
because the New Labour government in Britain, besides being one of the
main point of reference for the ‘Third Way’ kind of politics that most of the
centre-left governing parties seemed to advocate, had promised to put
Britain at the centre of Europe, thus removing what had seemed until
recently a powerful obstacle – in the form of the veto of one of the big
Member States – against any attempt to co-ordinate social policy across
Europe. As it turned out, all three conditions were both temporary and in a
way illusory. Moreover, it should be noted that social democratic govern-
ments, above all those in power in Northern European countries, seemed
reluctant to transfer social policy decision making to the European level,
perhaps because their fear that such a transfer may result in even more



free-market oriented policies. Indeed, this would seem the main reason that
has motivated the majority of the Norwegian electorate against joining the
European Union.

The other substantive justification for the Charter considers it as a form of
rights protection. For this to be distinguished from the ‘visibility’ argument,
however, it needs to be showed that this is true in practice, and that the
Charter makes a real difference to rights protection in Europe. In fact, before
embarking on the drafting of the Charter of fundamental rights, a series of
reports on human rights policy within the Union were commissioned.3

None of them suggested that human rights were not formally recognised in
the Member States, nor did they express concern about the ability of the
European Court of Justice, for instance, to base its case law on a recognised
body of rights broadly shared by the Member States’ legal systems and cul-
tures. Most of the proposals emerging from these reports were more con-
crete, though less eye-catching, than drafting a charter. They comprised
measures to improve rights monitoring within the European Union, acces-
sion of the union to the European Convention on Human Rights, the setting
up of a Commission for human rights within one of the Directorates. These
measures would have ensured scrutiny by external or specialised bodies, and
the inclusion of measures to promote human rights at the centre of the EU
decision-making structure. Yet these practical proposals proved too contro-
versial to be adopted.

Overall, the substantive reasons offered for the drafting of the Charter
confirm its ambiguous nature, caught as it is between its underlying
aspiration to recognise the importance of citizens’ rights as part of the new
phase in the European integration process, and its very limited capacity to
empower European citizens. As an instrument for the promotion of social
policies in Europe and for the protection of human and citizenship rights,
the Charter seems to be little more than a rhetorical statement, whose
impact on the European citizens’ civic standing is clearly limited in scope.

The Charter’s impact

In spite of its limits, and of its declamatory form, the Charter has now
acquired a semi-official status, which, at least from a rhetorical perspective,
makes it a point of reference for both legal advocacy and policy action. So,
what kind of impact one may expect from it? As explicitly sanctioned by
Art. 51 (1), the Charter is a status quo document, which brings together rights
already sanctioned by the European legislation.4 The limitation of the proper
jurisdiction of the Charter to EU law strictly conceived is a point on which
the Convention remained divided. Furthermore, there is no evidence that
the Charter and its approval may settle the intricate issue of competence-
competence.

There are other less than satisfactory aspects of the Charter. It is paradoxical,
for instance, that the attempt formally and solemnly to fix a list of
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fundamental rights runs the risk of freezing a limited group of rights in time.
This is partly due to the fact that, as already noticed, the Charter has been
drafted as a status quo document. As such, its underlying vision is biased
towards economic and other rights that were functional to economic inte-
gration, while contrasting with a broader, social welfare vision of rights,
which was constitutionalised (or politically entrenched, as in the British
case) in large part of Europe after 1945. The Charter risks therefore freezing
EU rights twice, first by fixing them at the current state of play in the
European Union, and second by fixing them to a vision that most national
constitutions and legislations have long overcome. To this it may be
objected that, as for any other document of the same kind, the Charter can
be read as the ‘floor’ rather than the ‘ceiling’ for rights protection, and that
in this sense it neither increases nor diminishes the rights already sanctioned
at national level. But if one accepts this position, it is hard to see what
progressive role the Charter might play in the promotion and protection of
rights in Europe. Indeed, it is more likely to produce policies that systemati-
cally remain below the average European level of social protection, at least in
those states which were EU members at the time when the Charter was
drafted. Article 51 (1) of the Charter, for example, restricts the Charter’s
applicability to the actual implementation of EU policies and so is narrower
then the ECJ’s current view that it can adjudicate on the consequences for
rights of measures by Member States that might effect the implementation
of EU policies.

An issue closely connected to the question of the substance of the rights
established by the Charter is that of their ‘meaning’, which is to be distin-
guished from the issue of their implementation, though the two are closely
connected. For obvious reasons, documents such as the Charter cannot but
be very general in their formulation, raising complex questions of interpre-
tation and specification, which are distinct from other contentious issues,
such as those of possible conflicts between rights or their compossibility. The
generality issue is unavoidable, but not decisive, in so far as it is usually over-
come by the contextual way in which such general documents acquire
meaning within the framework provided by law, legislation and broadly
shared legal and political cultures. The meaning of such rights may remain
contested, but their contextual specification offers instruments for the citi-
zens to claim, exercise and occasionally fight for the widening of their rights.

Although there is a growing body of EU law and legislation, many of the
rights listed in the Charter run the risk of being vacuous statements.
There are two reasons for this. One, as suggested, is that EU law and legisla-
tion are still limited in their scope and extent, the other that it is very
difficult to define the discursive context within which the rights established
by the Charter can be given meaning. If one looks, for instance, at the right
to free education (Art. 14), it is rather difficult to see the implications that
can be drawn across Europe, where the question of freedom of education is



intimately linked to institutional and cultural history, which defines not
only the right itself, but also the context within which debates and
contestations about this right take place. There is no doubt that, by stat-
ing the right at such a general level in a broader European context may
have the salutary effect of forcing different institutional and cultural tradi-
tions to confront each other, perhaps helping to establish better practices
and better medium-range principles, but this implies a more direct effect of
the Charter over national law and jurisdiction, something that is, however,
rejected by Art. 51, and can be resisted on the basis of the principle of sub-
sidiarity. In other words, the rights established by the Charter are even
more underdetermined than it is usually the case for such documents. In
this sense, the Charter looks less like a constitutional bill of rights for a
political entity, such as Europe may aspire to become, and more like a
Declaration of rights operating at an international level across a group of
nations. It thus wears on its sleeves the very ambiguity that it was meant
to overcome.

The limits of the Constitution strategy

As we have seen, one of the main reasons for the ambiguity underlying the
Charter is its reflecting, rather than resolving, the ambiguities and deep
divisions characterising the European polity. It would therefore seem – and
indeed this is what many have either argued or hoped for – that the writing
of a European constitution, with the inclusion of the Charter in it, would
address precisely these ambiguities by giving political ‘finality’ to the
Union.5 There are two aspects to this argument that are relevant to our dis-
cussion. One is the role that the constitution, and more precisely constitu-
tion making, plays in either the generative or the transformative experiences
of a polity; the other, germane to the central issue of this chapter, is the role
that the citizens play in such a process. In democratic politics, the two
questions are closely connected.

A European constitutional moment?

Although proposals for a European constitution have been advanced for
many years, as it has already been suggested, this has only recently become
a politically relevant issue. The process started in 2001 with the Laeken dec-
laration, and, on the face of it, some of the practical reasons presented on
that occasion resemble the ‘visibility’ argument examined in connection
with the Charter. Here the issue was not to make explicit a rights regime
already established by the treaties, but to organise the many provisions set
up by successive treaties in a more coherent framework and, particularly, to
address the need for an institutional and decision-making structure capable
of dealing with recent waves of enlargement and an increased level of
political integration.
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Part of the trouble with this constitutional process, however, has been that
the European Union already has a constitution of sorts. Admittedly, this is
not a properly written text (not, at least, in the form of a self-styled consti-
tutional document). It is both incomplete and in flux, in the same sense in
which the scope, operations and territorial boundaries of the Union are still
undefined. Moreover, and partly for its piecemeal and non-documentary
quality, there is confusion over what its ground rules and values are (Shaw
2000: ch. 5). Perhaps because of these alleged limitations, it was thought that
an answer to the practical problems faced by the Union could be found in an
agreement over a formal document, enshrining the fundamental princi-
ples of the Union and setting up a clear division of powers and competences
between both the institutions and the transnational and national
levels. At one point, some of the eurosceptics even considered this to be a
viable option, in the hope, from their own perspective, that it might stop the
drift of powers and competences from the Member States to European
institutions.6

As it was for the ‘visibility’ argument, behind the more instrumental con-
siderations supporting the drafting of a written constitution, there lay a
powerful ideal narrative that saw in the making of the (formal) constitution
a way of giving normative grounding to the European polity and to the idea
of a European Demos (Fischer 2000; Habermas 2001). One particularly suc-
cessful form of such a narrative of the normative properties of constitution
making is that associated with the work of the American constitutionalist
Bruce Ackerman (1991). Although his is mainly an interpretation of the
American constitutional experience, on the face of it, it seems amenable to
more universal applications.

At the core of Ackerman’s theory of constitutional moments, there is a
dualist vision of democracy, characterised by a two-track law-making
process, one for ‘normal’ and the other for ‘constitutional’ politics. Normal
politics is mainly oriented towards substantive policy making, while consti-
tutional politics sets the general legal and constitutional framework within
which the polity functions. As Neil Walker has suggested, in Ackerman’s
vision constitutional moments are characterised ‘both by discontinuity and
by transformation’ (Walker 2004a). In this respect, constitutional moments
mark a significant difference between two periods of normal politics, and
can therefore be judged by the effect they have on the way in which normal
politics is conducted after they have taken place.

However, for Ackerman, there are other important characteristics that
need to be in place for constitutional politics to be both effective and legiti-
mate. These include a deep, broad and decisive popular mobilisation, capa-
ble of articulating its transformative project in the language of public reason;
a sustained period of public deliberation; and the elaboration of a coherent
set of principles, which can function as a credible guide for normal policy
making for an extended period (Ackerman 1991: 290). These characteristics



derive from Ackerman’s own view of the quality of participation in modern
democratic societies. According to him, though democracies cannot rely on
the full commitment of their citizens in the ordinary political process, they
must nonetheless expect citizens to make their own clear (and sovereign)
voice heard in important and decisive moments of politics.

Such properties, which mark off constitutional from normal politics, can
be judged as events unfold, even though they may need to be validated by
their capacity to produce certain kinds of effects for the constitutional
moment to succeed. In fact, Ackerman also contemplates the possibility for
constitutional moments to end in failure, something that occurs in those
cases in which the proposed transformations do not reach the codification
phase (Ackerman 1991: 267). Thus, the normative validity of constitutional
moments is not merely consequential. Constitutional politics is legitimate
not merely because it produces something new and distinctly different, but
because it is able to express, at particular moments, the generative force of
democratic sovereignty. Its validity needs therefore to be fully inscribed in
Ackerman’s more general vision of dualist democracy as a system of legiti-
mate government. This assumes that (‘We’) the people are able to engage in
a higher form of law-making at certain historical junctures, thus making
it possible for the citizens to conduct the normal (and less demanding)
business of interest-driven politics in between such junctures.

When seen in its entirety, Ackerman’s framework offers a number of pro-
cedural criteria for the evaluation of the present phase of constitution mak-
ing in Europe. From such a perspective, the Laeken process can be assessed
by looking at the internal dynamics and deliberative and mobilising quali-
ties of the different phases through which constitutional politics develop
(Fossum and Menéndez 2003). The tests through which we can put the cur-
rent constitutional process are mainly interpretative, while it is still too early
to judge its effects, independently of whether or not the process will be suc-
cessfully carried through. The application of Ackerman’s framework to the
European context, however, presents two fundamental difficulties. First, as
already observed, the legitimacy criteria outlined by Ackerman are parasitic
on his general theory of a dualist democracy. Thus, it would appear that the
application of his evaluative framework to the European Union depends on
whether this can be considered a kind of dualist democracy – which would
not yet seem the case – or whether at least it may aspire to become one. In
either case, and specifically in the latter one, the Constitution of Europe can-
not be conceived so much as a constitutional moment in between two phases
of ordinary politics, but more as a foundational moment, from which a dual-
ist democracy may eventually emerge. The second difficulty concerns the
emphasis that Ackerman places on the sovereign subject (‘We the People’) in
the process of constitutional politics. This difficulty is particularly cogent if
one assumes that the European constitution is a foundational Moment, stand-
ing at the start of a series of cycles of ordinary and constitutional politics.
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The adoption of Ackerman’s model therefore requires the solution of what is
still a very open question in the European debate: who is the subject of the
European constitution? This is none other than the much discussed question
of the European Demos: whether it is possible to envisage the formation of a
European people, or whether differences between European peoples can not
and should not be overcome. So, once again, we have come full circle in our
discussion. The problem that the European constitutional moment was
meant to solve turns out to be the prerequisite for it to be regarded as
legitimate.

The citizens and the Constitution

The question we are left with is where to find the normative resources on
which to establish the constitutionalisation of the European polity. As we
have seen, neither the Charter of rights nor constitution-making seems suf-
ficient to establish democratic citizenship across Europe. Contrary to the
experiences of national constitutionalism, there is no pre-political founding
myth on which to fall back. Moreover, the likely subjects of the European
constitution (the states and/or the peoples of Europe) have an already well
established legal and political personality (and their own recognised sover-
eignty) that cannot be easily dissolved in a larger and undifferentiated
Europe. It is this kind of reality that the contitutionalisation of Europe and
the construction of European citizenship need to accommodate. In fact, a
more realistic assessment of the present phase of European constitutionali-
sation and of its impact on democratic citizenship needs to consider three
interrelated issues on which there is more disagreement than may perhaps
initially appear: the appropriateness of the institutional instruments to be
used as part of the process of constitutionalisation, the level of citizens’
participation and the timescale of the process.

Disagreement about the institutional forms of European constitutionalisa-
tion concerns the two related issues of the proper institutional channels
through which to conduct it and the kind of public deliberation and decision
making needed for it. In this respect, the adoption of the Convention
method – even in the half-hearted way in which it has emerged – has played
more than a symbolic function in correcting the previous practice of consti-
tutionalisation. In the past, constitutionalisation – if it can be so called – had
mainly progressed as the result of the interpretative function of the
European Court of Justice and of the solidification effect produced by suc-
cessive treaties negotiated at an intergovernmental level. The Convention
method has had the effect of widening both the debate and the participation
in the process, potentially involving the whole of the European citizenry. It
therefore makes a claim for a constitution that is generative rather than
merely interpretative (common-law style) of constitutional principles and
conventions. It also partly re-defines the character of the participants in
the ‘constitutional’ debate by asking them to take on a new role as members



of a ‘common body’, the Convention, instead of simply acting as represen-
tatives of particular national interests. Moreover the broader representative
nature of the Convention (also involving the European and national parlia-
ments) and its more public, and deliberative, procedures seem to promote
the idea of a constitution of the European people(s).

But this is only part of the story. Indeed, citizens’ participation and repre-
sentation in the Convention has been rather indirect. The selection process
has been a low-key affair, conducted entirely by and within the normal
governmental and representative institutions. There has been little concern
over either the low level of public interest shown in the work of the
Convention, or the fitful way in which the press and the media have covered
its proceedings. Some of the initiatives organised to give it public visibility
were fairly perfunctory, as was the case with the Youth convention, while the
attempt to involve citizens more directly through the participation of civil
society organisations was largely symbolic and not thought out properly.
It was significant that, while the Convention was still in session, denuncia-
tions were made at the Social Forum organised in Florence of the aloofness
of the convention process from the debate about Europe and its geopolitical
place in a globalised world – an issue that the Social Forum’s participants
regarded as of true concern for the peoples of Europe, as indeed some of the
national debates during the ratification process have later demonstrated.

The only formal role assigned to citizens as part of the process – and this
only in a number of Member States – has been that of sanctioning the con-
stitution through referenda. Citizens, however, have been put under heavy
pressure not to scupper the whole delicate balance of agreements and com-
promises reached at the European level. As the French and Dutch ‘no’ votes
demonstrated, this strategy backfired. Contrary to the previous experiences
of the Danish referendum on Maastricht and the Irish on Nice, it will not be
easy to dismiss the popular rejection of the Constitutional Treaty. Part of the
logic in calling referendums in the Danish and Irish cases was that popular
consent was implicitly regarded as a rubber stamp for the agreements already
reached between these and the Commission. In fact, the real intention of
the national governments was to preserve the role of the IGC as the ultimate
place where agreements could be both made and unmade. This, as some would
argue, was still true in the case of the Constitutional Treaty, where the formal
role of the IGC ultimately kept the process in the hands of the national
executives, making the Convention method (or for that matter, popular
ratification) a practical irrelevance. Such a conclusion, however, is not fully
warranted. The truth lies somewhere in the middle, with the constitutionali-
sation process no longer in the exclusive hands of the governments and
the European Court, but neither in those of the citizens organised as a
‘constituent’ power.

The extremely limited role allowed for citizens’ direct participation –
which is the second issue of wide disagreement – is sometimes attributed to
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the relative lack of urgency and momentousness with which institutional
reform is seen by the European citizens, and the difficulty of arousing popu-
lar interest in rather complicated issues of institutional engineering that
seem to have neither a direct nor any tangible impact on policy. But this is
clearly not true of the series of momentous decisions taken by the European
Union and the Member States over the past few years, and which have pre-
cipitated the present round of constitution building. Enlargement and mon-
etary union are constitution-making events with clear policy implications,
and yet public discussion at the European level has been carefully managed
and often curtailed. Where it has surfaced at national level, as in the British
case about the Euro, it has been due more to the presence of a strong popu-
lar opposition (often opportunistically manipulated by part of the elite
opposed to any form of integration) than to a genuine openness to a con-
sidered and well-informed public debate. Indeed, the full social and political
implications of some of the policy and institutional decisions taken as part
of the establishment of a European common currency, such as the ‘stability
pact’, the role of the European Central Bank, and the price-stability criteria,
have only just begun to be publicly debated. The rigidity of some of the
structures and policies put in place has given rise to calls for reform from
many, often quite disparate, quarters. However, these calls have met with
strong resistance – not just from the institutional centre of the European
Union, but also from many Member States, who fear that any change may
undermine the whole structure of macroeconomic policy put together in the
wake of monetary union, whose legitimacy it is felt rests more on the
painstaking way in which administrative decisions were arrived at than in
any clear popular support.

It is evident that at a macro-political level, Europeanisation has resulted
in a timid approach to the virtues of democratic debate and democratic
decision making. This timidity is largely due to the difficulty of imagining
democracy in conditions where seemingly there is no unified Demos capable
of speaking with a single voice. As a consequence, the European citizens
have either been kept outside the arena where the main decisions are made,
or, when this has proved impossible, they have been consulted separately,
thus reinforcing the sense that the only legitimate arenas for the exercise of
democratic influence are those provided at national level. Things have not
been different in the constitution making process attempted during the last
couple of years, thus confirming the scarce sensitivity to issues of legitimacy
and participation that permeates European-wide politics.

In terms of popular participation, as has already remarked, this has been
limited to the ratification referendums, though only in those Member States
that have opted for this procedure instead of approval from the national
parliaments. Neither before nor after Laeken, however, has there been a
sustained public discussion on the forms of ex ante legitimation most
appropriate to the task of embarking in the constitution making exercise.



A traditional form of ex ante sanctioning would have been the direct election
of citizens’ representatives to the Convention, instead of relying on second-
order forms of representation such as that provided by the members of
the Convention nominated by either the governments, the national parlia-
ments or the European Parliament. Such a course of action would have,
perhaps unduly, made the Convention resemble a ‘constituent’ assembly,
giving it the upper hand over the IGC. This was both politically and norma-
tively questionable, for the intergovernmental dimension maintains a vital
legitimating function in the European Union. However, some other form of
more direct representation and mobilisation were both feasible and advis-
able. They would have subjected the Convention (and the IGC after it) to the
discipline provided by a more definite popular mandate, which referendums
on ratification cannot easily provide, for representation in ad hoc assemblies
established to perform a specific task lack the political discipline that regular
elections confer on representatives in legislative assemblies. There were
indeed other ways in which ex ante legitimation could have been achieved,
raising in the process the level of public awareness. One option was to adopt
a more visible and possibly contested procedure for the selection of the
representatives of the national parliaments in the Convention. In the cir-
cumstances, the selection resembled more a form of co-optation, with no
precise criteria established at either European or national level, and members
selected through little publicised agreements between majority and minority
parties. A second option was to have a consultative referendum across
Europe, which would have gauged both European and national opinions,
besides promoting a public debate on the general direction towards which
the Union should go.

Forms of ex post legitimation were given equally little thought. A
European-wide referendum on the Constitution, though advanced by some
members of the Convention, was regarded as a non starter for both practical
and normative considerations. Even allowing for some form of double or
qualified majority, a single referendum would have imposed the majoritar-
ian straitjacket, presupposing the existence of a single Demos. However, there
was no discussion of alternative ways of reaching a more unified and politi-
cally meaningful result. For instance, on whether it was advisable for all
Member States to put the Constitutional Treaty to national referendums, and
whether national referendums should have been conducted across Europe at
the same time. The latter idea was clearly rejected in the hope to facilitate an
approval across Europe by carefully creating a snowball effect in favour of
the Constitutional Treaty. The former idea, of having referendums at all, was
strongly resisted by many of the European political elites, at least where this
was not a constitutional requirement, and only acceded to out of political
necessity and expediency rather than democratic conviction.

When we turn to the way in which the constitutional question was posed
to the peoples or indeed the parliaments called upon to ratify the text, we
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may consider the wisdom of presenting them with a single text, so putting
them in the unenviable position of accepting the Constitutional Treaty
without being able to express a view on some of its contents, or with a clear
sense of what the Consitutional Treaty was replacing. In view of the lack of
clear forms of ex ante legitimation, this becomes an important issue. It would
have probably been preferable for the Convention and the IGC to come up
with alternative texts to present to the IGC and eventually to the people
and/or parliaments for ratification. Indeed, there was nothing in the Laeken
mandate that suggested that the Convention should produce a single text.
The decision to arrive at a single text was partly the consequence of the
willingness, shared by many of the members of the Convention, to force the
hand of the IGC, avoiding the danger that the government could cherry-
pick from different proposals, settling for a low level compromise, which
would have devalued the work of the Convention and possibly the entire
process. Arguably, the drafting of more than one text would have increased
the chance either for the process to stall or for the final text to be the result
of messy compromises between national governments. By attempting to
foreclose the IGC’s options, however, the Convention also curtailed the
possibility of a true political debate amongst the European citizens, leaving
them with the only option of either taking the text of the Constitution as it
is or leave it.7 In the end, this proved a fatal mistake, as the French and
Dutch referendums have demonstrated.

A third area of disagreement, which follows directly from the disagree-
ment about the forms of constitutionalisation and the level of popular par-
ticipation, is that on the timescale of the constitutionalisation process. This
is no trivial matter, for it involves a fundamental difference between those
who think of constitution making as an event and those who conceptualise
it as a process. Paradoxically, those same federal supporters of the way in which
the European Court of Justice had progressively upheld a new European con-
stitutional order, have also welcomed the fixing of the constitution by the
Convention. According to them, after a period of de facto constitutionalisa-
tion, we have entered a phase when a more definite constitutional settle-
ment needs to be formalised in view of the profound changes introduced by
the single market, monetary unification and enlargement. Moreover, it is
often argued that both the legitimacy and democratic deficits need urgent
attention, something that may only be achieved by fixing Europe’s institu-
tional architecture and the rights of the European citizens. This kind of argu-
ment, however, presents two problems. By accepting that a constitution of
sort was already in place, it makes the present moment less foundational,
thus posing the problem of what is the relationship between the past and the
future constitutional order. By emphasising the legitimacy deficit of the
European institutions, it becomes vulnerable to the counter argument
that fixing the European constitution at this particular moment risks freez-
ing the status quo, making it less acceptable to European citizens. A more



gradual process, instead, may be better at tracking and directing the political
sentiments of the European peoples as they are asked to widen their sense of
solidarity. It may also be more flexible and therefore better equipped at
developing institutional arrangements so as to make them seem relevant to
those policy projects and policy objectives in which citizens can more imme-
diately recognise their interests and for which they may more readily
mobilise.

There are two other important themes around which the disagreement
about the timescale of the constitutionalisation process revolves. One is the
question of the relevance of the issues at the centre of constitutional debates,
and the other is the precise impact that constitutional politics makes when
compared to ordinary politics. On the issue of relevance, Joseph Weiler, for
instance, has been particularly insistent on the way in which constitutional
mobilisation has diverted attention from the really momentous changes that
have occurred, or are occurring, in the European Union, and which, as
already suggested, have been managed either pragmatically or by taking
decisions by default, making sure that the citizens were excluded from debat-
ing and deciding them (Weiler 2002). Enlargement, the single currency, the
stability pact are examples of important and ‘momentous’ policies and insti-
tutional developments, on which there has been little public debate. These
have been the hard choices confronting Europe, on which the formal con-
stitutional process makes little if no impact.

Weiler’s argument on the ‘irrelevance’ of the European constitutional
debate can lead to two different conclusions. One of more local conse-
quences is that there has been a failure of the European political class
concerning which issues to put at the centre of the public debate. The other,
of a wider ranging nature, would suggest that there is no difference between
constitutional and ordinary politics, and that the latter can have effects as
momentous as the former. There is no space here to develop a discussion of
this argument, but I wish simply to note that the difference is more strategic
than categorical. In a broader sense, constitutional politics is the kind of
action that a series of favourable circumstances converge to create by offer-
ing a ‘window of opportunity’ within which it is possible to operate so as to
determine the character of a polity and of its regime for a relatively long
period of time. From this perspective, constitutional politics can only be
judged consequentially, as it was discussed earlier. But there are a number of
other important elements that follow from this ‘strategic’ sense, which
should also be noticed. First, that constitutional politics is not tantamount
to producing a formal constitution, a document, that is, that has the formal
qualities of constitutional law, distinct from ordinary legislation. The object
of constitutional politics is more often the interconnection between the
political (the more substantive organisation of power) and the formal
constitution. At times, it may concern changes in the ‘material’ constitution,
by which one should understand important pieces of legislation or of the
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organisation of the state, which do not need to be part of the formal
constitution itself. In view of this, it is impossible to define the province of
constitutional politics in a way that excludes ordinary politics. Second,
because of its partly consequentialist character, constitutional politics finds
its validation retrospectively as well as prospectively, in so far as ordinary
politics makes the constitutional order its own point of reference.

In relation to the more ‘intrinsic’ properties of constitutional politics,
these can be seen as a possible effect of the ‘window of opportunity’ con-
tingency and of the capacity of both leaders and citizens to operate in such
a way as to exploit the moment by organising political attention and acti-
vating mechanisms of broader acceptance and allegiance within the com-
munity (Castiglione 1995; Olsen 1997: 217–20). In the modern conditions
of democratic societies, sustained public debate and the mediation of
‘strong publics’ make an important contribution to the emergence of broad
forms of principled and strategic agreement, and practical convergence, at
least in the long term (Eriksen and Fossum 2002). But all this does not
necessarily require a higher level of consensus, which is almost impossible
to achieve even between reasonable citizens, in view of their diversity of
values, interests and empirical assessments, besides considerations on
the complexities of social choice and its subject matter. Agreements in
constitutional politics, as in ordinary politics, are points of equilibrium
often reached through a variety of considerations and strategies, involving
arguments, bargaining and negotiating processes, compromises, incom-
plete theorisation and strategic arguments (Elster 1996; Bellamy 1999;
Bellamy and Schönlau 2004; Magnette 2004). What is sometimes consid-
ered as the binding character of constitutional consensus is at its origins –
even when it emerges from truly exceptional moments of collective crisis
and mobilisation, which are indeed rare – the product of a number of more
or less principled compromises. At first, these compromises result in a
modus vivendi. Over time, and by the effect of common and continuous
engagement both in the business of ordinary politics and in ongoing
deliberative and decision-making experiences, such a modus vivendi may
consolidate in a shared framework, always open, however, to different inter-
pretations or to sudden collapse – as the experience of constitutional
democracies amply testifies. To conclude on this point, if constitutional and
ordinary politics cannot be clearly and categorically distinguished from
each other either on their substance or because of their properties, and if
nonetheless there is a more strategic sense in which such a distinction can
occasionally become operative, there is no simple way of saying whether
constitutions, and their normative appeal, are the product either of
extended processes or of decisive events. Indeed, it is probably safer to
assume that both aspects tend to contribute to the making of a constitution,
a fact that may indeed offer greater opportunities to the ordinary citizens to
influence the outcome.



Conclusion: symbolism and politics

At the end of this survey of the effects that the recent phase of constitutional
politics is likely to have on the construction of European citizenship, one
may be tempted to conclude that neither the writing of the Charter nor the
drafting of the Constitution will make a great difference to it. In spite of its
resonant language and impressive catalogue of rights and liberties, the
Charter is a very limited document in both its reach and application. Hence
what I have here called its ambiguity. The constitution-making process,
though raising some important questions about the nature of the political
community at the European level, and though conducted in a remarkably
open way, has never managed to generate a significant level of public debate
and mobilisation, at least during the drafting phase. Hence, its fundamental
timidity in presenting to the citizens and the peoples of Europe an image of
what the European Union is for, and why the European citizens and the
European peoples may have a stake in it. The case for the European consti-
tution has mainly been made in the negative, by suggesting that without a
constitution the European Union could no longer carry on. Conversely, all
those major issues and decisions that make the European Union relevant to
European citizens have been carefully eschewed within the debate as too
controversial and divisive.

In fact, both the Charter and the Constitution have become rather empty
shells, whose main value is that of being the symbols of the process of polit-
ical integration in Europe. As such, they have become the easy targets of
those either opposed to such a process or dissatisfied with some of its
aspects. The paradoxical result is that the mobilisation and public debate
that the drafting of the Constitution has not been able to achieve, because of
being in itself devoid of a recognisable positive content for the EU citizens,
may nonetheless come as the effect of the political confrontation over the
Constitution as a symbol of what the integration process means in the lives
of the citizens and peoples of Europe. The ‘window of opportunity’ in which
European constitutional politics may operate is not the result of either the
contents or intrinsic meanings of the Charter and the Constitutional Treaty.
It is not even the result of the decision to somehow accelerate the process of
political integration by having a constitution and a charter of rights, since,
as we have seen, neither documents seem capable in themselves to promote
such a process. The present ‘window of opportunity’ is the result of the accu-
mulation of a series of important changes that have occurred during the last
15 years. They comprise both the transformation of the international system
and internal developments to the European Union. Probably the most
important change was what followed the collapse of the soviet regimes in
Central and Eastern Europe and eventually in the USSR. This made it
possible, and perhaps even imperative, for the European integration process
to acquire a more definite political connotation. From a more internal
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perspective, such a change occurred as a consequence of the acceleration of
the integration process following the establishment of the single market and
of the relative impetus produced by the Maastricht Treaty. The geo-political
scope of these developments has increasingly become evident as the
European Union has enlarged both eastward and southward, without the
process yet coming to a definite end. From a more socio-economic perspec-
tive, European integration has greatly deepened as the result of important
decisions such as monetary unification, the handing out of monetary
policy to an autonomous Central European Bank, and the fixing of a sub-
stantive policy for economic stability based on price stability rather than
full-employment. Finally, particularly after 9/11, the need for a more
co-ordinated, if not common, international presence has become com-
pelling in the face of the changing nature of international security and of its
public perception. Perhaps more dramatically, the war in Iraq has high-
lighted the need for a more co-ordinated, if not common presence of Europe
on the international scene, reflecting some of the shared sentiments and
principles of the European peoples, and yet, at the same time, it has shown
how difficult it is to overcome national divisions in this field.

Because of the accumulation of this array of new challenges, and because
of the series of important decisions that the European elites have taken
without full consultation with their peoples, it was obvious that Europe
needed a constitutional debate on its future. The Charter and the present
Constitutional Treaty may not have been the best basis on which to have
one, indeed as discussed in the previous section, the Constitution and the
Charter may have partly acted as diversions, but they have also been instru-
mental to open the Pandora box of democratic mobilisation on the
European question. As I suggested in the introductory section, this is
something that both those who support a more technocratic and intergov-
ernmental view of European politics, and those who are in favour of a more
federal, but equally elitist, vision of Europe try to resist. For both of them,
democratic legitimacy takes second place after a more substantive kind of
legitimacy that comes from the way in which European elites are able to
produce policies in the best interest of the European citizens. However, it is
illusory to think that the European citizens can be kept out of this debate for
too long.

It is only the final paradox, as the French and Dutch referendums have
demonstrated, that the political opposition to the constitution, rather than
its unconditional support, may end up producing the long awaited
engagement of the European publics with the project of European integra-
tion. Arguably, the present form of ratification of the Constitution has
re-nationalised the debate about Europe and its future. This is not surprising,
and it can be made the object of regret or of considered confirmation of
where the likely place of democratic legitimacy still lies in the European
Union, as the two chapters by Dimitris Chryssochoou and Richard Bellamy



(Chapters 11 and 12), which conclude this volume, do respectively. But the
complex dynamics of public opinion over the European question both
across Europe and within each Member State shows that this is very much an
open debate, where ideological and national lines tend to cross in unex-
pected ways. In such a climate, there is obviously scope for a variety of com-
peting visions of Europe, some of them pushing in opposite directions. The
result of all this may be unpredictable, and occasionally not to our own
liking. Yet, it would seem that there is no shortcut to a democratic Europe.
This can only come when and if the European citizens are given a certain
degree of self-determination over matters that may concern them either
together or separately.

Notes

1. Research for this chapter was concluded while I was visiting research fellow at the
Center for Democracy and the Third Sector (Georgetown, Washington DC), and is
also part of the CIDEL RTD project under the European Fifth Framework Program.
I am grateful to Jo Shaw and Richard Bellamy for their comments on a draft version
of it.

2. From the EC Web site: www.consilium.eu.int/df/default.asp?lang�en, in the
Introduction, under the paragraph ‘Draft Charter’.

3. Cf. on this Weiler (2000).
4. ‘The Charter of Fundamental Rights of the European Union’ (2000/C 364/01)

Official Journal of the European Communities, 18.12.2000.
5. On the issue of finality in the European Union, cf. Walker (2004a) and Castiglione

(2004).
6. See, for instance, The Economist, 4 November 2000. For a discussion of this kind of

‘sceptical’ strategy in favour of a documentary constitution, cf. Walker (2004b),
pp. 28–30.

7. An interesting, but no doubt by many considered utopian, possibility would have
been the one proposed by Philippe Schmitter (2000) to stage a referendum on more
than one text, with the proviso that the text that would enter into force for each
Member State would be the one that got majority support in that particular state.
This would, of course, presuppose the idea of a multi-speed Europe, and the for-
mulation of compatible texts from which the citizenries of Europe could choose.
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Introduction

This chapter examines the relevance of transnational European political
parties to the processes of ‘making European citizens’.1 Up to 2006, there were
eight main Euro-parties: the European People’s Party (EPP – Christian democ-
rats), the Party of European Socialists (PES), the European Liberal Democrats
(ELDR), the European Green Party, the European Democratic Party (Liberal,
Pro-federalist); the Party of the European Left (Communist, Post-communist,
Democratic Left); Europe for alliance of nations (Nationalist) and the
European Free Alliance (EFA – nationalists and ethno-regionalists). They are
composed of parties from each of the EU Member States, in some cases more
than one, as well as Member parties from a wider Pan-European base includ-
ing Bulgaria, Romania, Norway and Switzerland. More recently established are
the European Left Party (comprised of democratic left and communist parties)
and the Alliance for Europe of the Nations (comprising Euro-sceptic parties).
There have also been soundings on the far right (led by the Austrian Jörg
Haider) about creating a Euro-party. Although linked to the European
Parliamentary Groups, the Euro-parties are distinct entities that exist to fulfill
a different type of role. As Thomas Jansen (2001: 25) quite rightly points out,
‘European parties initially were children of the groups in the European parlia-
ment. This parenthood has from the outset ensured the groups’ strong influ-
ence on party life.’

The aim of this chapter is to determine to what extent the Euro-parties are
capable of playing a linkage role between the European Union as an emerg-
ing polity and ‘European citizens’. In general, the notion of linkage rests
upon both subjective and objective factors which set the guidelines of a
party’s existence: the relationship with individual citizens (the ideological or
ideational dimension) and the relationship with the institutional architec-
ture within which it is embedded (the institutional dimension). Within the
constraints of the duality, this chapter aims to highlight a series of initiatives
that have been proposed as mechanisms to strengthen the linkage capabilities



between European citizens and the Euro-parties. Linkage, in this context,
will therefore be seen as a prerequisite for the further development of the
role and significance of the Euro-parties.

In addressing these issues, there are a number of traps which it is
important to avoid. First, we shall avoid the simplistically attractive route of
advocating a transplantation of national representational forms and struc-
tures onto the transnational level. Second, we shall endeavour not to over-
state the significance of the Euro-parties, as at present they only play a small
role within the institutional architecture of the EU. Finally, we shall not
expect them magically to shed the qualities associated with their hitherto
elitist genesis (Day 2005). From that perspective, present-day developments
should be seen as a process which has gathered momentum since the intro-
duction of Article 191 of the EC Treaty by the Treaty of Maastricht opened up
a small legal-political space by advocating a role for transnational level par-
ties in the EU:2 ‘Political parties at European level are important as a factor
for integration within the Union. They contribute to forming a European
awareness and to expressing the political will of the citizens of the Union.’

The additional paragraph added by the Nice Treaty which came into force
early in 2003 laid the ground for another period of accelerated change:

The Council, acting in accordance with the procedure referred to in
Article 251, shall lay down the regulations governing political parties at
European level and in particular the rules governing their funding.

This bore fruit rapidly in 2003, with the adoption before the end of the year
of a European Parliament and Council Regulation on the regulations govern-
ing political parties at European level and the rules governing their funding.3

Today Article 191 can be seen as consolidating recognition of the Euro-
parties as actors within the EU. It is the extent and depth of that role that has
yet to unfold. Some argue that by playing an enhanced role within the EU
institutional architecture, built on linkage with national party members and
EU citizens, the Euro-parties can help bring enhanced legitimacy for all
concerned. A press release from the Party of European Socialists (PES) in
January 2001, for example, claimed that ‘without the active participation of
European Political Parties there is a democratic deficit. If we want to bring
Europe closer to the people we need active parties on a European level. For
this, legal criteria and transparent rules are necessary’ (PES 2001).

Similar statements can be heard from all the parties as they herald
themselves as part of the solution for overcoming the democratic deficit.
Today, what is becoming increasingly apparent is that, in conjunction with
the institutional spur given to the Euro-parties by the recently adopted
Regulation on funding, increasing emphasis is being given to the issue of
linkage. The remainder of the chapter will deal with three interrelated
themes. First, we will look at the Euro-parties as representative entities. Here
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we will highlight some of the difficulties that they face in this endeavour
and differentiate between what we term ‘parties playing a representative
role’ and ‘parties playing a facilitating role’. We will then look at a number
of initiatives including the putative use of transnational candidate lists,
connections with civil society, and the fostering of linkages with national
member party members and individual/e-membership as measures that seek
to address the representative deficit. Finally, we will highlight one specific
initiative within the Party of European Socialists (PES), pointing out its aims
and the difficulties that it faced.

The Euro-parties as representative entities

Recognition of the need for linkage and engagement with Europe’s citizens
is not new and was an integral part of the 1996 Tsatsos Report before the
European Parliament which was unequivocal about the need for this dual
approach:

European political parties organized and acting on a transnational basis
are necessary so that a genuine European citizenship may emerge
which monitors, discusses and influences the expression of political
will at European level.4 [It went on to stress that they had to be] more
in terms of goals and organization than a mere electioneering organi-
zation or an organization that merely supports a political group and
parliamentary work.5

The double paradox for the Euro-parties is that they are being heralded as
entities that could be used to help overcome the oft-cited ‘democratic deficit’
at a time when the citizens of the EU-25 are pulling back from providing
consent to the EU-project6 and at a time when people are de-linking from
political parties per se. As Ricardo Blaug puts it (2004: 33), ‘Once again, we
are left to contemplate our ineffectiveness in deepening democracy, our lack
of understanding of civic disengagement and our blindness to the causes of
mistrust in government.’ Compounding these difficulties is the reception
they often receive at the EU institutional level where they are seemingly
bypassed by most of the key actors. The Commission’s White Paper on
European Governance, for example, focused on the need to enhance civil
society claiming that ‘Civil society plays an important role in giving voice to
the concerns of citizens and delivering services that meets people’s needs’
(European Commission 2001: 16). The Euro-parties, in contrast, were dis-
missed in a tired, oft-cited, line reciting, yet again, that ‘European political
parties are an important factor in European integration and contribute to
European awareness and voicing the concerns of citizens’ (European
Commission 2001: 16). However, as so often, having made that statement
the Commission’s document declined to place any flesh on the bones to



give meaning to the rhetoric. Even relations with their own European
Parliamentary Groups are far from harmonious for the Euro-parties.
According to one leading figure ‘it is always the European Parliamentary
Group that is invited to prepare things for us. … We are not included … we
are asking to be involved before decisions are taken.’7

We sympathise with those who have argued that there is a plausible link
between the development of active, effective and campaigning parties at the
European level and the enhancement of the democratic principle as it
applies to EU policy making. Statements such as this emerge regularly from
the European Parliament. However, we would argue that it is also important
to recognise the complexity, contested nature, and socio-political obstacles
that would need to be overcome for any such development to take place.
This is not simply a case of structural reform. As Jonathan Lipkin (2004)
points out ‘As policymakers strive to improve the legitimacy of the EU in the
eyes of its citizens, one basic difficulty they face is that the Union does
not resemble anything approaching a normal democracy.’ It requires a
multifaceted approach that encompasses structural and institutional
reform at the horizontal level, and – more significantly from the perspective
of this chapter – vertical-level developments. Such developments could
nurture linkages in the first place between the Euro-parties and national
party members, to be followed by a more general linkage with European
citizens. The development of linkages is seen as the sine qua non for
enhancing legitimacy which may facilitate an enhanced pan-European role
for Euro-parties.

The emphasis on may is important because scope for contestation at both
the horizontal and vertical levels remains. Opponents claim that the Euro-
parties simply do not matter. In debates on the Nice Treaty in the British
Parliament, John Bercow for the Conservative Party, for example, argued
that the lack of a European demos meant that there was no need for
European political parties. Similarly, Bill Cash (also Conservative) argued
that ‘European democracy is a non-starter and European political parties
unnecessary’.8 Even amongst those advocating an enhanced role there is
considerable differentiation. We would argue there remains a fundamental
split between a position that envisions a direct enhanced representational
role and one that foresees a more indirect facilitative role that seeks to bring
about the Europeanisation of the national member parties. This latter
approach would ensure that the constituent member parties of the Euro-
parties raise the profile of the Euro-party (Ladrech 2002).

The representative role reflects an underlying normative position about the
nature and trajectory of European integration. Thus if the EU is to develop as
a non-state polity with a legitimate constitutional basis, transnational
parties will play a vital role in this by providing representational linkage
with European citizens. They will thereby contribute to the formation of a
European demos which in turn cannot develop fully without the
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representational outlets offered by some form of party democracy. If such
developments are necessary for the development of a functioning polity
that is capable of nurturing legitimacy and trust, and for strengthening the
democratic project of political accountability and participation, then the
Euro-parties will need to enhance their significance at both the macro level,
through their insertion within and interaction with the EU institutional
architecture, and at the micro level, by connecting with national party mem-
bers and European citizens to enhance their legitimacy.

The facilitative role foresees the Euro-parties acting as a catalyst for the
Europeanisation of their constituent parts, that is, the national member
parties. Recognising that they exist within a multi-level governance arena
the Euro-parties need to show that they can bring a ‘value-added’ and that
they are not seeking to encroach upon the terrain of the national parties.
Examples here include their role in the Convention on the Future of Europe
and the ability to initiate policy Working Groups via which European-wide
positions can be developed.9 From this follows the belief that legitimacy and
linkage can be built.

Both positions foresee the need to connect with European citizens. It is
views on the nature and extent of that connection which differ. While the
former envisions a participatory vehicle in mass-type party clothing, the lat-
ter is limited to the goal of raising public awareness. While the first position
is concerned with promoting change, the second heralds a strategy for man-
aging change. A number of important questions are generated by this dis-
tinction: is the facilitating role the prerequisite for the representational
role or is it an end in itself? And can the sorts of linkages envisioned by those
advocating a representative role be transplanted from the national to
the supranational level? Both pathways are likely to produce difficulties of
both a practical and theoretical nature. Practically the fear of ‘capture’ of the
national party by the Euro-party would have to be addressed and the precise
role of a supranational entity in a multi-level governance structure would
have to be figured out. Theoretically the issue of representation within a
supranational polity would need to be addressed. Writing on democracy at
the national level, Jürgen Habermas (2003: 88–9) has argued that,

‘Four conditions must be met in order for freely associating citizens to
govern their lives democratically and influence their own social condi-
tions through political means:

● There must be an effective political apparatus for the execution of col-
lectively binding decisions.

● There must be a clearly defined ‘self’ for political self-determination and
self-direction, to which collectively binding decisions can be ascribed.

● There must be a citizenry that can be mobilized for participation in
political opinion-formation and will formation, with an orientation
toward the common good.



● There must be an economic and social milieu in which a democrati-
cally programmed administration can successfully provide legitimate
steering and organization.’

Although we can point to an embryonic political apparatus and citizenry at
the EU level, the emergence of such ‘full’ conditions at the EU level remains
a distant prospect. Of course the political implications of this Habermasian
position at the EU level would in any event be highly contested.

Concern about the general notion of a transnational party and the EU as a
developing non-state polity often crystallises as concern about the twin
issues of remoteness and size. The idea that ‘all politics is local’ is particularly
powerful, especially in an era increasingly defined by insecurity. The territo-
rial constraint associated with the conjunction between political culture and
the individual psyche cannot be ignored. Remoteness can therefore be seen
to compound the legitimacy deficit may eventually feed into the declining
electoral turnout in the European elections. The question of scale was identi-
fied by Robert Dahl when he spoke of the problem in terms of democratic
control:

The smaller a democratic unit, the greater its potential for citizen partici-
pation and the less the need for citizens to delegate government decisions
to representatives. The larger the unit, the greater its capacity for dealing
with problems important to its citizens and the greater the need for citi-
zens to delegate decisions to representatives. [He goes on to add] I do not
see how we can escape this dilemma. But even if we cannot escape it, we
can confront it. (Dahl 2000: 110)

In their present incarnation it seems to us that the Euro-parties display a
four-fold ‘deficit-gap’.

Much of this deficit stems, as Figure 5.1 shows, from their genetic design
and institutional framework within which they find themselves, but it also
translates into a Catch-22 scenario of dead ends. For example their lack of
visibility means a lack of media coverage outside Brussels itself, but until
they establish a presence the media will inevitably remain uninterested.
Despite the potential opening offered by recent institutional developments
such as the Regulation on party funding, the task of addressing the emo-
tional and linkage deficit lags well behind.

Overall this compounds the continuing inability of the Euro-parties to
consolidate in terms of identity or behaviour. The question that then arises
is ‘what, if anything, is being done to address these challenges?’. At the
macro level, John Peterson and Elizabeth Bomberg are surely correct when
they call for the need for the issue of Europeanisation to include society
(Peterson and Bomberg 1999: 11) while at the micro level statutory openings
for increased participation can be seen to offer potential answers. It is via
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such developments that they may be able to generate the sort of ‘civic soli-
darity’ that Habermas (2003: 97) calls for as a method so that ‘Swedes and
Portuguese, for example, are prepared to stand up for each other’.

The next section will highlight a number of micro-level measures that can
be seen as attempts to enhance the role and identity of Euro-parties amongst
national party members and European citizens. It will also show that rhetor-
ical commitment to linkage is often undermined by the lack of tangible sup-
port. If the Euro-party is to be enhanced and developed (to help nurture the
‘we-feeling’ to which Karl Deutsch et al. (1957) referred), it seems improba-
ble to expect that there will not be some form of knock-on effect vis-à-vis the
party’s genetic structure as well as its relations with its national constituent
parties and its European Parliamentary Group. Fear of Euro-party encroach-
ment upon the realm of the national party and the European Parliamentary
Groups remains a considerable obstacle to development.

Developments at the micro level – connecting with 
European citizens and national party members

Traditionally, national political parties have sought to influence or form
social identities/interests by rooting themselves within society. This was
deemed necessary to forge a presence and generate a sense of legitimacy. In
recent years we can point to a series of ideas and initiatives that have sought
to commence this process at the EU level. This includes the introduction of
transnational candidate lists for the European elections, the politicisation of
the appointment of the Commission President, the strengthening of rela-
tions with civil society, the increasing awareness of the Euro-parties amongst
national party members, and the choice to offer forms of individual mem-
bership of the Euro-parties. Each of these will be dealt with briefly in turn.

Transnational lists

In a bid to generate pan-European debate the idea of reserving a certain
number of seats for election from a transnational list has been put forward

Genetic deficit: as Euro-parties are elitist Functional Deficit: despite Article 191
constructs, there is little room for the role of the Euro-parties has yet to
individual participation. be given substance within the EU

institutional architecture.

Emotional/psychological deficit: Linkage Deficit: Euro-parties lack a
European citizens lack the structured linkage platform with
knowledge/awareness of what the Euro- Europe’s citizens.
parties do and what they are there for.

Figure 5.1 The Euro-parties and the ‘deficit-gap’



by a number of influential actors in recent years sympathisers with PES,
Pascal Lamy and Jean Pisani-Ferry, for example, make the point that ‘the
European Parliament does not play the role of the transnational representa-
tive of the European “people”. It is more like an assembly where national
delegations retain importance to the detriment of political lines of division’
(Lamy and Pisani-Ferry 2002: 75). They look to transnational party lists as a
way of developing ‘genuine European political parties’ (Lamy and Pisani-
Ferry 2002: 76) and the need for transnational lines of division within the
European Parliament as part of an overall politicisation of the Parliament.
Such sentiment was also reflected in Laeken Declaration of the Heads of State
and Government which asked: ‘Should the way in which we elect the mem-
bers of the European Parliament be reviewed? Should a European electoral
constituency be created?’10 This has also found favour with the ELDR. They
have argued in a position paper on Laeken that ‘such an innovation would
encourage the development of truly European political parties without
which the Parliament will always find it difficult to connect with the public’
(ELDR 2001: point 10.4). The proposal would enable 10 per cent of seats to
be elected via a transnational list.

The issue was also raised a year later during the deliberations that brought
about the uniform electoral procedure for the European Parliament in June
2002. In the report, the rapporteur, Spanish PES MEP José Maria Gil-Robles,
argued that ‘the review of the Act, which must take place before the 2009
elections, could clear the way for the introduction or the rejection once and
for all of that European list’.11 Interestingly this possibility was not included
in the final version approved by the Council.12

Politicising the election of the commission president

Tied to the electoral domain and the question of lists has been the idea
of according a role to the European Parliament in the election of the
Commission President. The same EP Report drafted by Gil-Robles
suggested

that the lack of … a single list could in part be offset if the parties were to
decide to focus their European election campaign on the name of their
candidate for the Commission Presidency. [This is] an arrangement which
would enable the public to grasp more effectively the issues at stake in the
election and would probably improve turnout.13

One possible scenario could involve an American-style election at each
party convention. The successful candidate would then present his/her
Commissioners to a senatorial review type process. In the words of one
national party leader, ‘If parliament elects the president of the Commission
then that would be a real catalyst for the formation of a transnational
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identity.’14 Another possibility is for the manifestos of the majority bloc within
the European Parliament to be used as a key document driving the legislative
agenda of the Commission. Even the Secretary General of the Commission,
David O’Sullivan has claimed that the Commission ‘cannot continue indef-
initely to have a purely technocratic role … we have to demonstrate that
what we do is relevant. … Unless we move in that direction – a living
European political debate – we will never get the adhesion of our citizens to
the process.’15

The Draft Treaty establishing a Constitution for Europe, prepared
by the Convention on the Future of Europe and under debate in an
Intergovernmental Conference in 2003 and 2004, suggested a small change
to the process of nominating and approving the Commission President put
in place by the Treaty of Nice (Article 214 EC). The EC Treaty at present pro-
vides for the President to be nominated by the European Council, acting by
a qualified majority, and for the name to be approved by the European
Parliament. Article I-26 of the Draft Constitution, requires the European
Council to take into account the elections to the European Council, that just
precede the appointment of each new Commission, and to undertake
‘appropriate consultations’, before deciding by a qualified majority to put its
proposed candidate to the European Parliament. The European Parliament
then ‘elects’ this candidate, but if he or she does not receive the support of a
majority of the members of the European Parliament the European Council
has to use the same procedure to propose a new candidate. This offers some
opportunity for European Parliamentarians to argue that the President of the
Commission should, in terms of ‘political hue’ reflect the most successful
party group in the European Parliament.

Strengthening links with civil society

In light of the rhetorical commitment given to the participation of civil
society by the Commission in the White Paper on European Governance,
the Euro-parties have sought to seek to strengthen their relationships with
European civil society by opening up information flows to groups, provid-
ing opportunities for them to participate in the decision-making process
and providing a forum where they could meet.16 The Party of European
Socialists, for example, has begun to improve cooperation with those social
actors that share the same values (via, for example, the Global Progressive
Forum)17 and use pre-European Council leaders’ meetings as campaigning
opportunities through which party leaders can engage with the public.18

For the EPP, the need to connect with citizens, via civil society, is an inher-
ent dimension of their commitment to the principle of subsidiarity
(Thyssen and Taes 2001). The January 2004 meeting which took the initia-
tive to establish the foundations for the formation of a new Euro-party
called the European Left stressed the need for linkages with left parties and
movements.19



Increasing awareness amongst national party members

In recent years all of the Euro-parties have sought to raise awareness amongst
national party members. In the PES this has taken two distinct forms that
both relate to our twin image of the Euro-party as a representative or facili-
tative entity. The informal grouping Gauche Europeenne wishes to see the PES
develop as a mass-party type organisational entity that is capable of reaching
out to civil society. For this group, the essence of the mass-party, which
needs to be emulated, was one of political socialisation, mobilisation and
linkage.20 To initiate such a process the group calls for a series of statutory
changes that will enable ordinary (national) party members to get more
involved in the PES.21

Aware of these concerns, the PES Bureau began the process of grappling
with reform in a move that reflects the facilitating wish of the majority. The
PES Activity Plan 2001–04, as presented at the 2001 Congress set as one of its
objectives the consolidation and democratisation of the party ‘in order to
give it a greater and more democratic legitimacy amongst its member parties
and the public’.22 The resolution on ‘Strengthening the PES’ stemmed from
the working group chaired by Ruiairi Quinn (former leader of the Irish
Labour Party). This was set up to analyse how to ‘strengthen the awareness
and internal cohesion of the PES’. As Quinn himself pointed out, ‘members
of our national parties do not have a clear understanding of the role of the
PES’.23 Quinn was subsequently asked to collect an inventory of the practices
of member parties in the following areas: how the PES features in national
party statutes; whether the PES appears on membership cards; whether a
mandate is established for PES congress delegates; the use of the PES name
and logo at the national level; the engagement of social democrats living
abroad via the medium of the PES; and the role of the PES in elections to the
European Parliament.

Individual membership

The final initiative is that of individual membership. The underlying ratio-
nale is that membership constitutes a benefit in itself which will foster
increased legitimacy. In a nominal sense, of course, national party members
are already members in their corresponding Euro-party. Many feel, however,
that this does not go far enough:

I also want to be able to join the PES as an individual member, and to
know that there are members of my party working for broadly the same
aims in every other member states of the Union – and I want to take a part
in working out what those aims should be in the longer term, as well as
the shorter term, through realistic and regular debates and discussions at
local, regional, national and international levels. … From my vantage
point within the British Labour party I cannot say with much confidence
that the outline views I have given here are either very common, or very
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uncommon either. They are, in my experience, not much discussed,
except over a pint after yet another meeting.24

Up to 2006, arrangements were in place to enable individual membership of
the EPP, the ELDR and the Greens. The ELDR has sought to develop the idea
of membership furthest via its promotion of so-called ‘e-membership’. At its
Congress in Lublianja in 2001 it made some important additions to its party
statutes:

Article 5:
Membership of the ELDR Party is open to all political parties in Europe
and individual citizens that accept these Statutes, the Stuttgart Declaration
and the policy programmes, as agreed by the Congresses of the ELDR
Party.

Article 6:
Individual citizens, who wish to support the ELDR Party and want to be
informed on European Politics and ELDR, can apply for individual elec-
tronic membership of the ELDR Party. In the event of an objection by a
member party to an application for membership under this article the
Secretary-general shall refer the matter to the Bureau for adjudication.
The Bureau shall decide on such matters by simple majority vote. The
detailed rights and responsibilities of e- members shall be identified in a
separate section to the Internal Rules of Procedure of the ELDR Party.

While each of the parties set out a series of prerequisites and responsibilities
for membership they fail to give much indication of the rights that mem-
bership will entail – beyond the right to be informed about party activities.
It is this lack of substance that has led some to argue that it is ‘deceitful to
talk about membership’ in any meaningful sense.25 Whether this lack of sub-
stance can be overcome at low cost using the benefits of web-based linkage
in the future represents an interesting challenge.

The Euro-parties and Euro-voters

In the light of the provisions guaranteeing EU citizens the right to vote and
stand at the local and European level in their state of residence (Article 19 of
the EC Treaty26), one might have imagined that this offered a fertile ground
on which the Euro-parties could begin to flourish. The parties could be at the
forefront of ensuring that Member States provide adequate information for
EU citizens or could take the lead in facilitating the selection of candidates
from other Member States.27 The reality, however, is far less promising as
exemplified by the experiences of what were known as the PES Local
Associations. The idea behind their formation was to establish a set of local
networks which were seen as being necessary in order to ‘facilitate the
identification of European nationals and encourage them to vote’28 (i.e. to



participate in the democratic process) in the wake of Article 19 EC which
provides the right to vote and stand in local and European Parliamentary
elections for EU citizens, based on residence rather than nationality. In many
respects, it took its cue from a PES resolution which claimed that ‘Voting
rights in local elections for EU citizens should be fully used’.29 The resolution
pointed out that the Member Parties of the PES had agreed upon a series of
aims and measures:

● To support cooperation at all levels with Socialists and Social Democrats
from other countries of the EU in their own country;

● To get citizens from other EU countries to stand as candidates in local
elections;

● To inform EU citizens about their new rights so that they will participate
in local elections and to produce electoral information and materials in
different European languages.

It was also about renewing ‘the interest of all citizens in local politics and to
secure as wide a participation as possible in local decision-making’,30 a point
reinforced by the text of Document 1 (see Box 5.1)

The PES-London Association (PES-LA) saw itself as a ‘reference point for
European nationals with left-of-centre political sympathies living in the
UK’.31 There were estimates in 1995 that out of a figure of some 400,000 EU
nationals only 7000 were registered to vote. In June 1997, in a bid to show
that it was not merely a paper organisation, the PES-LA set out a ‘programme
of action’ for the (then) forthcoming London Mayoral referendum and the
1998 local elections where EU nationals were entitled to vote. This took the
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Box 5.1 Document 1 – PES local and regional associations’ statement of support

I support the establishment of PES local associations – consisting of European
branches of PES-affiliated social-democratic, socialist and labour parties – in close
co-operation with the party of the respective host country.

PES local and regional associations can improve the participation of EU citizens
in local elections, and promote the representation of EU citizens on social-democratic,
socialist and labour electoral lists.

PES local and regional associations can make the PES better known to the rank
and file of member parties and can further extend the networking role of the PES.

PES local and regional associations contribute to bringing the work of the PES
closer to the individual citizen and to the development of a European party in
accordance with Article 138a of the Maastricht Treaty.
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form of three steps:

Step 1. they would seek to contact EU nationals by, for example,
placing articles in local and student newspapers. They would also attempt to
make use of various cultural institutions, embassies, consulates etc.

Step 2. they would encourage EU nationals to get their names on the
electoral register with the active support of borough Electoral Registration
Officers (EROs).

Step 3. they would canvass EU nationals and encourage them to vote in
the Mayoral referendum and the 1998 London Borough elections.

Within the House of Commons, Roger Casale MP, one of the founders of the
PES-LA, called upon the government to launch a national campaign to
inform people of their rights:

I welcome the renewed emphasis on European citizenship and remind
the House that, as a result of the single market and the freedom of
movement that it allows, a very large number of European nationals to live
in Britain today. I welcome the fact that they will be able participate fully
as citizens in the local elections and in the London referendum next May.
When talking about European citizenship, it is important to emphasise
that, although the treaty states that European citizenship is important and
that it should complement national citizenship, perhaps more can be done to
enforce the rights of European citizens, in particular with regard to voting in local
and European elections. Perhaps it would be wise for the government to see
whether there is some possibility of a national campaign to make those rights
more widely known to the large community of European nationals in this
country, so that those rights can be exercised in full.32

In London the group set out its own campaign on the basis of what it called
‘The London Declaration’ (Document 2; see Box 5.2).

If the model of the PES-LA was going to develop, however, it would need
organisational and financial help. It did receive recognition from the National
Executive Committee (NEC) of the British Labour Party, and it was able to estab-
lish tentative links with the European Parliamentary Labour Party and with
some of the Labour London Members of Parliament but the lack of real tangible
help, such as the provision of funds or assistance with publicity and so on was
perhaps a better indicator of the national party’s Laissez faire approach to it.

As regards the relationships between the PES-LA and the PES itself, the
Local Associations drew up a list of their capabilities believing that would
convince the PES of their intrinsic merit. Their necessity, or so they thought,



arose from their ability to

● Develop closer links between national parties and European socialists
resident abroad;

● Enhance voter identification and encourage registration;
● Promote membership recruitment to national parties;
● Organise local social and promotional events;
● Develop inter-party networking;
● Mobilise support for local, national and European election campaigns;
● Disseminate information about the activities and campaigns of the PES;
● Reinforce links between the structures of the PES, national parties and the

rank and file;
● Develop exchanges of experience and stronger cooperation among the

national parties of the PES;
● To campaign for policies and programmes which are on the agenda of

the PES.33

Although a number of informal links were established with the PES Secretariat
in Brussels, with the Secretariat of the PES Group in the European Parliament,
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Box 5.2 Document 2 – The PES-London Association ‘London Declaration’

The Treaty of Maastricht and the concept of European Union citizenship gives
each and every citizen of a member state;

● The right to vote in local elections at their place of residence.
● The right to vote in European elections in their place of residence. This repre-

sents a first step towards building a community of Europeans based on equality
of rights.

● London is already a major European financial centre.
● London is also a city in which people of different nationalities, cultures and

beliefs live together – despite tensions – in friendship and in peace.
● Europe is alive in London.
● Europe is growing from below – that is why we, the member parties of the Party

of European Socialists (PES) with representations in London, wish to signal a
new phase in our cooperation.

● We have formed an association, in order to develop common structures for our
political work and in order to promote a convergence of our activities and objec-
tives.

● We aim to elaborate proposals for the resolution of problems we experience in
common.

● We aim to make all Londoners more aware of the responsibility we all share for
our city.

● We aim to renew the interest of all citizens in local politics and secure as wide a
participation as possible in local decision making.

● To these ends we seek to collaborate with the Party of European Socialists, the
Socialist International and PES associations across Europe.
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with the Office of the Leader of the PES group in the European Parliament,
with European Community Organisation Socialist Youth (ECOSY) and with
several MEPs, the PES-LA failed to become officially recognised as a compo-
nent part of the PES. With such noble aims and an initiative that attempted
to enhance the citizenship provisions that the social-democratic left had so
keenly supported, it seems rather strange that such aims caused various ruffles
not least amongst those who were on the circulation list of the PES-LA. Many
foresaw a ‘hidden agenda’ of pushing individual membership of the PES
(which was viewed by most within the PES as a step too far). It seems as
though this was used to undermine the idea of the association. Official recog-
nition was therefore not forthcoming, which in turn cut off another potential
avenue of funding. The lack of formal recognition and formal assistance
would ultimately prove to be the death knell for the PES-LA.

Concluding remarks

At present the Euro-parties remain umbrella-type organisations. Although
the institutional developments, associated with the Regulation on party
funding, have opened the potential for the Euro-parties to develop, they
continue to suffer from a series of ‘deficit-gaps’ which make it abundantly
clear that formal-legal developments at the EU institutional level need to be
paralleled by forms of direct structural and psycho-emotional linkage with
European citizens. In turn, however, a capacity to inform, galvanise, reflect
and perhaps even craft pubic opinion would seem to be a prerequisite. But
how likely is this to emerge? Such a task raises all sorts of obstacles not least
of which is the fact that the idea of enhancing the role and significance of
the Euro-party evokes very different responses in each national setting.
Critics claim that any enhancement will represent an encroachment upon
national sovereignty. Although the Treaty of Nice has led to a strengthening
of the institutional environment for the Euro-parties, its impact on national
parties was qualified by an important declaration which was appended by
the Intergovernmental Conference of 2000. It declared that the new
provisions in

Article 191 do not imply any transfer of powers to the European
Community and do not affect the application of the relevant national
constitutional rules34

The ideas and initiatives that have been heralded as mechanisms for enhanc-
ing the profile and legitimacy of the Euro-parties face the same sorts of obsta-
cles. Although individual membership (which is moving in the direction of
e-membership and web-based linkage) may now become a reality in four of
the five main Euro-parties, it is dogged by cries that it lacks substance and is



merely symbolic. Membership also poses a myriad of questions for the issue
of linkage: on what basis should membership be based? What safeguards are
also necessary to prevent ‘capture’ by a particular group or members from a
particular country? The limited support given to the PES Local Associations
and the somewhat lukewarm embrace of the working group on Strengthening
the awareness and internal cohesion of the PES, between 2000–2004, by some of
the national member parties also highlights the difficulties of the transna-
tional aspirations of the Euro-party running into nationally imposed obsta-
cles. Tentative signs during 2004–5 though, within the PES and many of the
other Euro-parties, do in fact point to the opening of a new reform drive
which seems more directed and specific. The impact of this new momentum
remains to be seen.35

Under these sorts of conditions it seems to us that any thought of the
Euro-parties developing in the direction of the representative role, in
the short-medium term is highly unlikely. Many of those who are sympa-
thetic to this agenda fear upsetting certain national parties, and of push-
ing transnational initiatives too far, which in turn would undermine all
of the good, incremental work that had been done in building up credibility.
Hence the facilitative mode seems the most likely pathway for the Euro-
parties for the foreseeable future.

Notes

1. The chapter is based on our joint research on The Constitutionalisation of
Transnational Political Parties (ESRC Grant Number: R000223449) 2001–2002.
Project website: http://les1.man.ac.uk/transnational. The financial assistance of the
ESRC is acknowledged with thanks. The work also builds indirectly upon our joint
research on EU electoral rights and European Citizenship as part of the ESRC pro-
ject Strategies of Civic Inclusion in Pan-European Society (L213 25 2022). Stephen Day
would also like to thank the European Science Foundation for funding an
Exploratory Workshop in London, December 2003 on The Role and Significance of
the Transnational Political Parties.

2. The legal foundation upon which they rest came about as a result of a joint initia-
tive from the Christian Democrats, Socialists and Liberals. On 12 December 1990 a
joint communiqué from Wilfried Martens (EPP), Guy Spitaels (CSPEC) and Willy
De Clercq (Liberals) stated that ‘These groups play a major part in the continuing
efforts to create a transnational consensus inside the different political families.
They take it as read that, without parties to express the political will of the citizens,
there is no democracy! This holds good at all levels of political representation, and
logically for the European Community as well, and above all for the European
Union. The federal and democratic union which is the goal of Social Democrats,
Liberals and Christian Democrats, must be a vital community, one in which the cit-
izens feel at home. So the European parties or transnational federations of parties
have an indispensable role which only they can fulfill. It is a role which is essential
if a broad consensus is to be created, and if the effectiveness of the European insti-
tutions themselves is to be guaranteed’ (reproduced in Jansen 1998: 15–16).
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3. Regulation 2003/2004 OJ 2003 L297/1. For more on this see Stephen Day and Jo
Shaw (2006) ‘Political Parties in the European Union: Towards a European Party
Statute?’, in K. D. Ewing and Samuel Issacharoff (eds), Party Funding and Campaign
Financing in International Perspective (Oxford: art Publishing), pp. 297–324.

4. See Report on the constitutional status of the European political parties – Committee on
Institutional Affairs, Rapporteur Mr Dimitris Tsatsos, A4–0342/96. Fn. 4, p. 4.

5. Ibid., p. 5.
6. Although the Eurobarometer Survey of early 2004 indicated a relatively positive

attitude amongst EU citizens towards the putative European Constitution, it
demonstrated high levels of ignorance and an increasing general scepticism at the
European ‘project’: The Future European Constitution: http://europa.eu.int/comm/
public_opinion/flash/fl159_fut_const.pdf

7. Statement made at a European Science Foundation Exploratory Workshop on The
Role and Significance of the Transnational Political Parties, London, December 2003.

8. See House of Commons debate on the European Communities (Amendment) Bill,
Hansard, 18 July 2001, pp. 309–40.

9. See for example the PES position paper ‘Common Security in a Changing Global
Context’, which claims that ‘this proposal has been very well received by all
National Delegations within the Socialist Group, including the British delegation,
which has been closely involved in writing it’. Willy Brandt Newsletter, 9 March
2004.

10. Annexes to the Presidency conclusions – Laeken, 14 and 15 December 2001, SN 300/01
ADD 1, ANNEX I, Laeken Declaration on the Future of the European Union
(http://european-convention.eu.int/pdf/LKNEN.pdf).

11. Recommendation on the draft Council Decision amending the Act concerning
the election of representatives of the European Parliament by direct universal suf-
frage, annexed to Council Decision 76/787/ECSC, EEC, Euratom of 20 September
1976, based on the Report of the Committee on Constitutional Affairs,
A5–0212/2002 of 30 May 2002, p. 9.

12. Council Decision 2002/272 amending the Act concerning the election of repre-
sentatives of the European Parliament by direct universal suffrage, annexed to
Council Decision 76/787/ECSC, EEC, Euratom of 20 September 1976, OJ 2002
L283/1, following the European Parliament legislative resolution giving assent of
12 June 2002.

13. Council Decision 76/787/ECSC, p. 9.
14. Interview with national party leader, December 2001. See generally Hix 2002 and

Hoffmann 2002.
15. Quoted in ‘Call for Commission to be more politicised’, EU Observer, 27 January

2004.
16 See http://www.globalprogressiveforum.org/index.cfm 
17. At the national level, the Irish Labour Party has introduced a dual-track member-

ship whereby individuals can join as a branch member with a full set of traditional
rights and obligations or as a more loosely defined individual member. The hope
is that those currently involved in civil society groups may wish to join on the
basis that this gives access to an organisation which is able to influence
national/European policy making but they will not at the same time be subject to
the usual levels of party discipline.

18. This was an issue raised at the PES Presidency meeting held in Prague, May 2002.
19. See generally http://www.pds-online.de/sozialisten/el/index.htm



20. Informal meeting of some members of Gauche Europeenne, at the PES V Congress,
Berlin, May 2001.

21. In a document distributed at the PES V Congress (2001), it called for the ‘creation
of a Statute Reform Commission, charged with elaborating new statutes to be dis-
cussed at our next congress. We firmly believe that the new Statutes should con-
tain the following aspects: Election of the delegates by the national congresses of
member parties; the right for member parties to submit resolutions to a vote; the
right for delegates to submit resolutions to a vote; election rules based on the one
that exist within member parties; election of the whole PES presidium by the
Congress; between Congresses, the creation of a permanent Commission and if
needed, the creation of ad-hoc Commissions in charge with specific themes.’
Document held on file.

22. PES Activity Plan 2001–2004, Berlin Congress, May 2001.
23. ‘Strengthening the awareness and internal cohesion of the PES’, letter from Ruiairi

Quinn (Vice Chair of the PES) to members of the PES Bureau, February 2000. The
paper put before the 2001 PES Congress stated that, ‘the Party of European
Socialists has gained ground over the last years especially in terms of a coordinat-
ing mechanism for Socialist and Social Democrats in the European institutions.
This development has however not coincided with a more public role of the PES,
nor with greater involvement and European identity of the Members of PES
Member parties.’ See Strengthening the awareness and internal cohesion of the PES,
PES Position paper compiled by Ruairi Quinn, PES Congress, Berlin 2001.

24. Letter from James Siddelley to the journal of Links Europa, Vol. 20, No.1, 1995.
Similar views can also be found at the Conversation Corner of the PES website. See
http://www.pes.org/component/option,com_simpleboard/Itemid,20/func,view/
id,15/catid,5/lang,en/

25. This comment was made during the European Science Foundation Exploratory
Workshop on The Role and Significance of the Transnational Political Parties,
London: December 2003.

26. See also the chapter by Connolly, Day and Shaw (Chapter 2) in this volume.
27. To date this remains at very low levels. At the 1999 European elections some

62 candidates were selected (from the evidence available) with 4 achieving electoral
success. Information provided by Commission Official July 2000.

28. Report on PES Local Associations, June 1996. Document held on file.
29. Resolution: Voting rights in local elections for EU citizens should be fully used,

Strasbourg, 17 September 1996. Document held on file.
30. Notes of the meeting of the PES-LA held on 20 June 1997, London. The drive

behind the development of the PES Local Association in Britain arose from figures
in London who were part of the European Socialist Initiative (ESI), which sought to
promote a convergence of the European left, and Links Europa which launched a
campaign that sought to highlight the significant role that a PES Local
Association could play. In addition, PES Local Associations were established in
Berlin, Frankfurt, Groningen and in Malaga where British Labour Party members
were in contact with the Spanish PSOE.

31. Briefing sent to various people associated with the PES-LA, dated 6 January 1996.
Document held on file.

32. Debate on the European Communities Bill, Hansard, 12 November 1997, p. 964,
emphasis added.

33. Report on PES Local Associations, (June 1996). Document held on file.
34. Declaration on Article 191 of the Treaty establishing the European Community

appended to the Treaty of Nice, OJ 2001 C80/1 at C80/79.
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35. See for example ‘PES Reform: Proposals for a Stronger PES’, PES Council Vienna,
24–25 June 2005 which can be found at http://www.pes.org/index.php?option �

com_content&task � view&id � 179&Itemid � 125; and ‘Regulations for EL indi-
vidual membership’, drafted on behalf of SDS, Czech Republic, by J. Hudeek and
M. Hornychová and confirmed by the EL Executive Board 9 January 2005.
http://www.european-left.org/positions/statements/stat/elstatement.2005-03-
28.4556279309/view?searchterm=Statutes
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Making Citizens from the Market?
NGOs and the Representation 
of Interests
Alex Warleigh
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Introduction: consumers or citizens? 
Towards civil society in the European Union

In the years since its formal creation in the Treaty on European Union,
‘European’ citizenship has proved a disappointment. Those who envisaged it
teleologically as the harbinger of a federal state (on the grounds that after
Maastricht good governance required this step-change in integration) have
yet to have their hopes realised. So too have those who expected it to provide
the means by which member-state nationals might both engage more
frequently with the EU decision-making process and develop a sense of
cross-border solidarity with each other in the interests of democracy rather
than integration per se. ‘Citizenship practice’ (Wiener 1998) is now feasible,
although difficult, in the EU, thanks to the creation of a bundle of rights and
policies under primary and secondary legislation. It is also vital if the
Union’s democratisation process is to succeed. However, few EU citizens
appear to wish to avail themselves of this opportunity; indeed, if turn-out
rates for European Parliament (EP) elections (when all member state nationals
form one electorate as a consequence of citizenship provisions in the
Treaty) are taken as an indicator, popular interest in engaging with the
European Union appears to be declining, even if new kinds of actors
representing social movements and NGOs have an increasing interest in,
and ability to shape, EU policy (Marks and McAdam 1996; Greenwood
1997; Warleigh 2000).

In retrospect, this should be no surprise. Fascinating and innovative
though it is, EU citizenship was created as, and remains, a compromise
between those Member State; actors who wanted to allow enough freedom
of movement to make the single market viable and those who sought a more
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thoroughly political link between the Union structures and the people
subject to its laws and policies (Warleigh 1998, 2001c). Thus, its ability to
contribute to a Europeanisation of mass political activity was truncated at
the outset, even if by the same token such potential was undeniably present.

Over the last decade, as intergovernmental conferences (IGCs) have
yielded diminishing returns, the market element of EU citizenship has been
predominant; there have been no significant formal changes or additions to
the Treaty provisions on citizenship, even though the Charter of Fundamental
Rights has now been integrated in the Constitutional Treaty presently
(i.e., at the moment of writing) under ratification. In the context of
European integration, member-state nationals remain primarily consumers,
workers or travellers rather than politically active and empowered citizens. It
is true that acts of secondary legislation, as well as judgements of the
European Court of Justice, have long given member-state nationals more
rights in the EU context than the Treaty explicitly provides, whether by acci-
dent or design: indeed, ‘much of what makes EU citizenship worth having is
scattered throughout the acquis rather than encapsulated in Articles 17–22’
(Warleigh 2001c: 27). However, because the further development of the
Treaty provisions on EU citizenship requires decisions on issues such as sub-
sidiarity and institutional reform which have been postponed throughout
the last decade, Member States have failed to take them forward. On a related
issue, Magnette (1999) argues insightfully that the making of citizens from
consumers faces another large obstacle. Member-state executives tend to
see citizenship in statist terms, meaning that any further development of
EU citizenship is considered to entail further sacrifices of sovereignty, since
citizenship can only really be exercised in one territory and involve allegiance
by the citizen to one governance structure (Czempiel 1974). That this is not
necessarily the case is beside the point; until sufficient numbers of such
actors are able to see beyond the orthodox ‘ideational frame’ (Kohler-Koch
2000), further development of the formal democratisation process in general,
and EU citizenship in particular, is unlikely (Warleigh 2002).

Instead of sustained ‘Europhoria’, then, the last decade has seen the inte-
gration process become both more contested and more differentiated as a
result (and as an enabler) of notable successes such as the creation of the
Rapid Reaction Force and the launch of the euro. Ironically, although the
European Union is now able to do more for its citizens than at any time since
its inception, its popular standing is more open to question. The European
Union’s output legitimacy – the traditional approach towards democratising
the European Union, by which it is seen to gain approval through the provi-
sion of public policies which are generally deemed successful and worth-
while – is obviously questionable given the controversies over subsidiarity
and the ‘democratic deficit’ (for an analysis, see Bellamy and Warleigh
1998). Moreover, the European Union has not generally been able to secure
the affection of its citizens through the provision of desired public goods
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( Jones 2001). The Member States have refused to give the Union a big
enough budget to allow it a sufficient role in redistributive policy. They have
preferred instead to privilege the Union’s regulatory role, leaving this to
develop elliptically and opportunistically, with the EU accruing competences
where it can, rather than according to a clear plan or to the wishes of the
public (Blondel et al. 1998). Thus, whilst citizenship has a crucial role to play
in the transformation of the European Union into a democratically legiti-
mate polity, the Union has clear difficulties in providing the means by which
‘European’ citizens can either see the responsiveness of European integration
to their priorities or even, in some cases, any benefits from it at all.

Input legitimacy (by which policy outcomes are seen to be acceptable if
they result from inclusion of stakeholders in the deliberations which pro-
duce them) is also problematic. Michael Nentwich (1998) argues that citi-
zens have 15 different opportunity structures for participation in EU policy
making, but cautions that these are likely to be exploited most successfully
by organised groups of citizens rather than individuals given the necessary
levels of skill, money and time.1 Representative democracy is also limited in
the EU system despite its existence in various forms. In terms of the Union
institutions, the excessively secretive Council remains the main legislative
force despite its lack of transparency and accountability at either EU or
national levels. The EP’s powers, although often impressive, do not extend
across the range of EU competence; moreover, the EP’s resonance as an
instrument of representative democracy remains open to question given the
absence of a meaningful Euro-demos. Other bodies such as the Committee
of the Regions (CoR) and the Economic and Social Committee (ESC) can
influence policy decisions; indeed, the latter body is even composed at least
in part of actors representing broad societal interests, as well as the more tra-
ditional ‘social partners’. However, both CoR and ESC remain peripheral in
both the EU system and in the popular consciousness (for a discussion of
these and other bodies, see the essays in Warleigh 2001a). Thus, citizens
seeking to make their voices heard in EU policy-making circles face consid-
erable difficulty.

However, there are signs that this unpromising situation may be set to
change. Although rhetoric about bringing Europe closer to the citizen is by
no means new (see Wiener 1998 and Magnette 1999 for excellent surveys),
the present round of institutional reform, including the ratification of the
Constitutional Treaty, does appear to provide an opportunity to address
issues at the heart of the democratisation process, such as the scope of
European integration and the norms and practices of the EU governance
system. There may be changes in terms of output legitimacy. There may also
be an increase in input legitimacy: the translation of the euro from virtual to
real currency has so far appeared to enthuse the public about the integration
project rather more than had been anticipated. The so-called ‘post-Nice
process’ has involved a Convention composed of representatives of not only
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the Member States but also national parliaments, the EP and the Commission.
There is also a process of ‘civil dialogue’. The almost coterminous
Commission White Paper on Governance, whilst flawed in many respects
and somewhat upstaged by the ‘post-Nice process’ (Cram 2001; Wincott
2001), does at least give greater importance to issues of civil society involve-
ment with the European Union than previous documents such as Agenda
2000, which was written to prepare for the enlargement to the new Member
States of the countries of Central and Eastern Europe. Again, individuals are
not targeted directly as citizens. However, groups which are deemed to repre-
sent them are increasingly receiving overtures from EU actors. If this vogue
endures and is deepened, EU citizenship could evolve significantly, as both
cause and effect of the Europeanisation of civil society.

However, this potential change requires more than Treaty reform and EU
governance practice: it also demands the intervention and support of actors
both willing and able to form a bridge between the Union and the citizen, in
order to ‘sell’ EU citizenship to an often-sceptical public. These actors must
help reform and shape the European Union and its policies in line with
public opinion; they must also educate citizens about the European Union
and provide both the skills and the means to engage with it. As a further task,
they must facilitate the construction of cross-border solidarity. Obviously, this
is a tall order. Furthermore, neither national governments nor EU institutions
are able to take on the task. National governments are by definition territo-
rially bound and thus unable to create a transnational civil society even if
they perceived an interest in so doing; the EU institutions have neither the
budget nor the necessary credibility. In any case, formal/institutional inter-
ventions can only be part of the process; what is necessary is a bottom-up
process of political engagement to breathe life into otherwise inert Treaty
provisions. Thus, both EU actors and scholars have begun to turn to actors
in non-governmental organisations (NGOs2) as potential agents of civil society
Europeanisation through citizenship practice.

In this chapter I draw on fieldwork undertaken between January 1999 and
December 2000 to examine the extent to which NGOs are either willing or
able to carry out this function. This empirical work aimed to uncover
whether (and, if so, how) NGOs impact upon EU public policy outputs, and
whether NGO supporters play a significant role in the shaping of NGO poli-
cies and decisions. I argue that NGOs have clear limits in terms of their
capacity to transform EU consumers into citizens, as a result of both their
limited (if often important) impact on EU policy and their own shortcom-
ings in terms of internal governance. Most NGOs do not allow their sup-
porters to engage directly with their policy making, and provide no or little
means by which supporters can learn about or influence the integration
process. Indeed, NGO supporters often have no interest in playing such a
role. Thus, the often laudable lobbying efforts of NGOs provide only an illu-
sion of greater democratic inclusion in EU policy making; if member-state



nationals are to be made true EU citizens, not only the European Union but
also NGOs must reform their governance practices.

NGOs as agents of EU citizenship: 
possibilities and problems

Why should NGOs be seen as agents of citizenship practice in the EU? It
could plausibly be contended that NGOs are a faute de mieux option,
selected because fifty years of European integration have failed either to
mould member-state nationals’ sense of political identity sufficiently to
catalyse active citizenship or to create an elite which could be entrusted
with this function. After all, the EU has a long habit of deliberately attract-
ing interest groups into its orbit; neofunctionalists have long argued that
the involvement of such actors would be a key catalyst in deepening and
expanding the Union’s powers, by providing a mechanism by which interest
groups could affect public policy and thereby gain a stake in the preserva-
tion of both the outputs and system of the Union (for an overview, see
Rosamond 2000). Could the new popularity of NGOs in EU circles simply be
a revision of this component of the ‘Community Method’? In other words,
are EU actors seeking to reach out to the citizen privileging democratisation
or institutional interest? The White Paper on Governance (CEC 2001:
14–16) indicates that the Commission at least may not have clean hands
here; its recommendations on civil society involvement in EU decision
making reveal both a narrow conception of what civil society comprises and
a clear wish to revitalise the Commission as the centre of a quasi-corporatist
system of privileged consultation.

However, this is not the whole story; as indicated above, citizenship con-
struction is at least in part a bottom-up process, and thus some kind of
organised civil society input into its elaboration is necessary. In terms of
democratic theory, the balance between output legitimacy and input legiti-
macy must be revisited; if the public goods produced by the European Union
so far have not won the hearts and minds of member-state nationals, then
increasing the ability of the latter to shape the Union’s output is a logical
step. For several reasons NGOs have some attractiveness here.

First, their increased presence in EU policy-making circles since the Single
European Act (Marks and McAdam 1996) has meant that a wider range of
political activists is aware of EU issues and is attempting to raise broader
societal concerns at EU level than in the past. Thus, there is at least some
social capital upon which to draw in presenting the EU as more than a glo-
rified market. Second, many NGOs (such as Greenpeace) often have exten-
sive membership; thus, at least potentially, they can serve as links to many
citizens, rather than the more limited numbers of conscious beneficiaries of
EU redistributive policies. Third, NGOs are often transnational or interna-
tional in their outlook, privileging specific policy issues rather than a given
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state or political system; thus, they could foster an appreciation of the need
to collaborate beyond borders more easily than more traditional interest
groups such as trades unions, which can be more closely tied to national
structures (McLaughlin et al. 1993; Marks and McAdam 1996; Greenwood
1997; Young 1998). Fourth, the relative weakness of political parties at EU
level has created an ‘advocacy void’ (Aspinwall 1998: 197), which NGOs are
well situated to fill (Favell 1998). Fifth, NGOs have the virtue of being in
keeping with the rise of interest politics. Although by definition this means
that any given NGO tallies at best with only certain of a citizen’s concerns,
and may in fact tally with no concerns of many citizens, their sectoral
nature is a real asset given the relative lack of popular enthusiasm for
European integration per se. If integration is seen by citizens as a means
rather than an end – which would help explain the small membership lev-
els of federalist organisations – then citizens may well be reached more eas-
ily by organisations which engage with the European Union to secure, say,
a minimum wage than by those which seek to promote integration for its
own sake. Sixth, NGOs tend as a sector to have a good reputation with the
public, making them credible advocates of engagement with the European
Union if they choose to take on this role. Finally, NGOs often claim to work
in ‘alternative’ ways which socialise and empower those they serve (Covey
1996). They may thus be capable of creating virtuous circles of ‘citizenship
practice’ (Wiener 1998).

What emerges as a crucial concern, then, is whether NGOs are really able
to make good this potential and provide the necessary civil society input. In
turn, this requires analysis of NGOs’ ability to both shape EU policy out-
comes and socialise member-state nationals into the EU system (Warleigh
2001b). In the rest of this chapter I draw on empirical fieldwork to assess
NGOs’ ability to act as effective voice mechanisms for EU citizens.

NGOs and EU policy making

It would be a surprise if NGOs have absolutely no influence on EU policy
making. The Union produces policy through a complex interinstitutional
process of bargaining and alliance construction which functions at (sub)
national and EU levels. Formal politics is heavily complemented by informal
processes of deal making and influence generation inside, between and
around the EU institutions (Peterson 1995). There are so many potential
access points and so many actors involved that it is unlikely that NGOs (like
other lobbyists and campaigners) have no ability to shape at least part of the
policy process on at least some matters. Thus, what matters is whether NGOs
have a regular and significant impact on EU policy outputs, and if so how
they manage to acquire this.

Thomas (1999) sends a warning signal here, arguing that the heyday of
NGO influence in the European Union may have passed. Issue areas such as



environment policy, once largely their preserve, are now much broader in
scope, meaning that other actors have entered the arena and compete for
influence and voice. NGOs may thus be squeezed out, especially given the
increased insistence upon ‘professional’ lobbying practices by EU officials
and actors. Such skills are often easier for professional consultants and pri-
vate interest group lobbyists to deploy, if only for resource reasons. Thus,
conditionalities generated by EU actors may vitiate NGO influence; cer-
tainly, there are echoes of this in the Governance White Paper’s attempt to
prescribe certain working practices to NGOs with which the Commission
will develop a working relationship. It is also interesting that there were no
NGO members of the ‘Constitutional Convention’ set up at the Laeken sum-
mit of December 2001 in order to inform the 2004 IGC.

Moreover, as pointed out by Balanyá et al. (2000), whilst NGOs may well
influence particular policies, their overall influence is less than that of pri-
vate interest groups, a point conceded also by Venables (2001), who argues
that without further affirmative action NGOs will never have parity of access
to EU decision makers with private interest groups. In addition, NGOs often
find it difficult to establish a common NGO platform on a given issue; com-
petition for funding, visibility and influence can mean that only certain
NGOs are influential and that many NGO voices go unheard (Geyer 2001;
Warleigh 2001b). Thus, it is advisable to consider NGO influence from the
perspective of individual organisations; there is very often no ‘NGO voice’
(understood as a uniform NGO view) to be heard. An additional factor to
bear in mind is the problem of agenda asymmetry; NGO actors who fail to
mobilise according to the EU’s legislative programme but function according
to their own organisational priorities may be seen as irrelevant by EU actors.
NGO actors suffer from this rather more than other lobbyists, given their
tendency to campaign on moral issues and the implications of resource
shortages, which may prevent them monitoring the EU agenda effectively.

However, this does not mean that NGOs have an insignificant role to play
in the shaping of EU policy. Empirical work (Warleigh 2000, on which the
following paragraphs draw) indicates that NGO actors can have a substantial
impact on not just the ideational debate surrounding an issue (by cam-
paigning and trying to set the agenda) but the actual content of the final
legislation in question (by lobbying). This influence is primarily due to the
skill of NGO actors themselves in forming, or taking part in, the winning
subject-specific network (the ‘policy coalition’) which debates, monitors
and shapes attempts to make policy. Significantly, NGO influence is thus not
owed to claims to represent public opinion. Such claims are sometimes
accepted by EU actors, and even put to rhetorical use. However, NGOs which
have no useful information, strategic advice, or capacity to act as an ‘ambas-
sador’ for the coalition to other relevant actors are unlikely to be included in
the coalition no matter how large their membership. Indeed, presence in
such coalitions is not in itself a guarantee of automatic influence; like any
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other actor, NGO officials may be sidelined or tangential to the operation of
the network if they fail to act strategically. However, by taking an active part
in the coalition, NGO actors (like their partners) are able to complement
direct lobbying by collaborating with other actors drawn from the private
sector, national governments and the EU institutions who share comple-
mentary objectives for a given piece of legislation, in order to develop a joint
strategy and position which is entered into competition with rival positions
at each stage of the policy chain.

Within the policy coalition, the influence of any particular actor can be
hard for an outsider to assess because participants act as sponsors for each
other, each taking responsibility for ‘selling’ the relevant message when they
appear to have the most likely opportunity for success. For example, NGO
influence may lie behind the position taken by an EP rapporteur or a
Commission official at a meeting of, or between, those institutions at which
the NGO is not present. A briefing for MEPs presented by an industry lobby
may be shaped by prior discussions with NGO officials whose concerns on
an issue are symmetrical, and vice versa. This agreement may or may not be
advertised, according to strategic calculation. Such agreements can be prac-
tised both vertically (between EU and member-state levels) and horizontally
(between actors in and around the EU institutions). Thus, NGO influence
may hide behind apparent inertia.

When trying to influence those outside the policy coalition, NGOs can,
like any coalition member, face outright opposition as well as a more general
lack of active support. Policy coalitions may compete on a given issue. No EU
institution is monolithic, and within each institution, and even each part of
them (such as Commission Directorates General or EP committees) there
will tend to be no uniform view. Institutional positions on a given issue have
to be generated through bargaining and debate, and this presents opportu-
nities for both influence and exclusion to all coalition members.

All this does not amount to automatic or extensive influence for NGOs;
however, it does indicate that on any given legislative issue, actors from
NGOs can be very influential. The key to influence over EU policy is access
to, and successful operation within, the winning policy coalition on a given
issue. Both directly and via sponsors NGO actors can, and do, acquire this
access; they are thus as likely to be useful vehicles for citizens’ concerns as
any other EU actor able to exploit the dynamics of EU policy making if citi-
zens (or at least the supporters of any given NGO) can shape or inform what
NGOs actually do as part of the policy coalition. There is obviously a poten-
tial tension here, because NGO supporters may oppose action which is nec-
essary in order to achieve influence, such as strategic compromise. Relations
between the rank and file of interest groups and their Brussels officers can
often be strained for this reason (Greenwood 1997). However, should NGOs
fail to operate on the basis of input made by informed supporters they
are only indirect links to their supporters, and even less direct links to other



EU citizens. In order to test whether citizens can really use NGOs as means
to make their voices heard in the EU system, it is therefore also necessary to
investigate the internal governance practices of NGOs. To this enquiry is
devoted the next section of the chapter.

NGOs and internal governance: evidence of 
supporter impact on NGO EU strategy

It is possible to develop criteria against which to assess supporters’ ability to
influence NGO policy towards the European Union, drawing in particular on
the extensive literature on NGOs, civil society and development policy and
adapting it to the EU context. I elaborate on this literature elsewhere
(Warleigh 2001b: 624–9). Below, I adapt and explain the relevant criteria.

The first and primordial criterion is the ability of an NGO to influence EU
policy outcomes.3 The second criterion is (financial) independence: NGOs
must be able to call their own tune rather than answer to the priorities of
their funders (unless of course their supporters are their only source of
income). The third criterion is the existence of adequate structures of deci-
sion making which permit NGO supporters to shape the decisions and
strategies made by those organisations. Fourth, NGOs must be substantively
rather than formally democratic: that is, they must not only have structures
which allow supporters to participate in their decision making but their sup-
porters should actively play such a role. Fifth, and as a consequence, NGOs
must provide some form of education about the EU system and how it
impacts upon their particular policy area in order to show supporters how
and why the EU policy process could be important to their concerns. Sixth,
NGOs must concentrate on advocacy/lobbying rather than the provision of
services as agents of a ‘regulatory state’. Should NGOs score highly on
most of these counts, they are capable of helping to make EU citizens from
member-state nationals/consumers of EU public policy.4

Financial Independence appears to be unproblematic for most NGOs, at least
those which are medium-sized or large organisations. Many can count on
voluntary contributions from members of the public as well as regular dona-
tions from supporters. Practices such as the operation of gift catalogues or
shops also aid financial independence. Those seeking project funding felt
able to accept money only for projects they wished to undertake and under
acceptable funder-driven conditionalities. However, smaller NGOs are often
obliged to fund themselves by project work, and can become service
providers to funders rather than advocates of a specific issue as a result.
Moreover, many NGO officers interviewed for my research felt that compe-
tition for resources leads to financial mechanisms of exclusion, as funders
often privilege NGOs with histories of involvement in a particular policy
area. Thus, those NGOs seeking ‘joined-up activism’ may be unable to realise
this goal.
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Adequate structures of decision making to allow supporter input into NGO
EU-strategy are conspicuous by their absence, however. NGOs in my sample
tended to function as centrally run organisations with an emphasis on inclu-
sion of all relevant staff but at best little input from supporters amongst the
public. There was little difference here between smaller and larger NGOs:
thus, neither the presence of greater resources nor location closer to the
grassroots has so far translated into creating structures for regular supporter
input into decision making about NGO policy. In one case in the sample,
however, supporters were sent opinion surveys to fine-tune campaign strate-
gies (but not to decide their subjects or objectives) on a fairly regular basis.
Supporters who proactively sought to make an input would, in most cases,
be welcomed, but there were few structures in place to invite such input.
Furthermore, NGO officers’ understandings of accountability for their
NGO’s activities centred on the law, financial accounting or, in some cases,
the relevant client group/focus (people in developing countries, the envi-
ronment etc.). In other words, supporters were not seen as the group to
which the NGO or its officers should be accountable, as they could simply
cease to lend their support if they disagreed with the NGO’s policy. Thus,
although many NGOs take pains to provide at least some information on
their activities by such media as newsletters, and in some cases run helpdesks
for members to approach with complaints, I found little evidence of struc-
tures which allowed supporters either to make a regular input into the mak-
ing of NGO policy or to hold officers/the NGO to account for it afterwards.

Substantive internal democracy was perhaps inevitably lacking given the
shortcomings of the more formal/procedural provisions for supporter
involvement. The culture of NGOs appears to be insufficiently participatory,
and this both impacts upon and reflects a lack of motivation to participate
in NGO decision making on the part of supporters. Some of the NGOs in the
sample had carried out performance audits in recent years, and none of these
surveys had revealed a greater desire for input on the part of supporters. This
is a crucial finding: NGO supporters do not wish to use these organisations
as a means of active citizenship. Instead, supporters wish to delegate respon-
sibility to organisations whose broad aims they support even if they are igno-
rant of, and might conceivably oppose, these organisations’ policy stances
on a range of issues. Some of the NGO officers interviewed admitted that
they did not publicise much of their organisation’s policy work for this very
reason. It thus appears that NGOs (at least those in the sample) are repre-
sentative of their supporters in no meaningful way. However, it should be
noted that this may change in the future: several interviewees stated that
their organisations were seeking to take on more campaigning work, which
they felt would require an increase in supporter involvement.

Education of supporters about the European Union is another criterion
where assessment of NGO activity indicates little chance of success in
making active EU citizens. Individual NGOs may well join umbrella



organisations as a means of deepening their knowledge of the EU system and
policy portfolio, but perhaps unsurprisingly this does not appear to hold true
for individual supporters of NGOs devoted to issues other than the promo-
tion of European integration. Although NGO newsletters may well inform
supporters that officers have been active in trying to influence EU policy,
little if anything was attempted to explain why and how this was important
to the organisation’s agenda. If attempted, these efforts were always curtailed
as a consequence of resource shortages. Most NGO officers interviewed
considered their supporters’ knowledge of the EU policy agenda to be very
low, and that the same could be said of supporters’ understanding of the
European Union’s role and powers. Other international or transnational
organisations were thought to enjoy a higher profile even if supporters
lacked significant knowledge about their workings and policies – especially
the WTO, World Bank and IMF. Thus, NGOs currently appear to have little
use as agents of socialisation into the EU system, that is, as a means by which
supporters can begin to understand how and why it is necessary to engage
with the EU to pursue their policy goals.

Analysis of findings relating to concentration on advocacy/lobbying rather
than service provision reveals data of a less problematic nature, however.
In terms of EU internal policy, NGOs tend to be campaigners rather than
service deliverers, even if they take on such work outside the Union.
However, it should be recalled that funding problems can make striking the
right balance difficult for small NGOs, which might as a result abandon their
efforts to influence EU policy altogether.

In sum, NGOs’ ability to develop EU citizenship is thus very limited, at
least for the time being. Usually able to maintain financial independence,
and helpfully concentrating on advocacy and campaign work, NGOs
nonetheless fail to provide the mechanisms by which supporters can equip
themselves with the skills, knowledge and interests to become EU citizens in
a substantive sense. Particularly telling are the shortfalls in structures of deci-
sion making, internal democracy and supporter education; judged against
these three crucial criteria, NGOs fall far short of the mark. For the time
being, in this regard at least NGOs engaging with the EU decision-making
process are interest groups like any other.

Conclusions: can NGOs be citizens’ voices 
in EU policy making?

In this chapter I have demonstrated that NGOs are currently unable to act as
citizens’ voices in EU policy making in any meaningful way. To recap:
although they are often able to take part in and co-create sophisticated
strategies to influence policy outcomes, and thus are able to demonstrate
that engagement with the European Union is both possible and capable of
generating positive results, NGOs are not at present able to provide the
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European Union with greater input legitimacy. This is because most NGOs
do not allow their supporters to engage directly with their policy making,
and provide no or few means by which supporters can learn about or influ-
ence the integration process and related public policy. The fact that NGO
supporters often have no interest in playing such a role may well exonerate
NGO officers from allegations of elitism. However, it also highlights several
issues which must be squarely confronted by those who seek to design strategies
for making citizens of consumers in the EU context.

First, further political socialisation of member-state nationals may in fact
be a necessary precondition for, rather than a fortuitous result of, citizens’
engagement with either NGOs or other organisations in order to influence
EU policy. Making EU citizens thus requires attention to be paid at all levels
of governance to issues of citizenship in general, in order to foster a partici-
patory political culture. If citizens have a disregard for citizenship practice in
any deep way at national level, they are unlikely to develop a greater regard
for it in an unfamiliar transnational setting.

Second, far more education about the European Union and its policy
processes is vital, so that those citizens who wish to advance or block partic-
ular policy objectives are able to understand when, why and how to do this
at the EU level, either individually or with like-minded actors. As indicated
by Pérez-Díaz (1998), institutional reform of the EU will fail to register with
member-state nationals if they have not first become more active citizens
and self-conscious inhabitants of a European public space. Thus, even if the
doors of ‘Brussels’ are thrown open to citizens’ groups, without this change
in political culture citizens are unlikely to accept the invitation or even
know they have received it. 

Third, all actors seeking to breathe life into EU citizenship for either nor-
mative or instrumental reasons must develop reflexive practices which view
participatory governance as both means and end. This is because input
legitimacy demands genuine capacity of the citizen to influence policy
outcomes, albeit often (and possibly usually) via selected representatives. In
this respect, the Commission is right to suggest in its White Paper on
Governance that NGOs must be internally democratic if they seek influence
at EU level. Whilst the EU institutions are scarcely bastions of democracy
themselves, the development of EU citizenship is unlikely to be facilitated if
their chosen interlocutors in policy development are no better. There is no
reason why influence should not entail responsibility for each and every
group of actors. Of course, the Commission must not use the internal
democracy injunction to exclude from EU debates those groups it disfavours
because they take a different perspective on the issue in question (Wincott
2001). However, it is entirely reasonable for the Commission to expect NGOs
and other groups brought in to the EU policy process to make good their
claims to represent the public, if it is seeking not only to make policy but also
to help the development of EU citizenship.5



Fourth, if NGOs can reform their internal governance they are in principle
capable of acting as one kind of citizens’ voice in EU decision making.
Already often able to influence EU public policy, they can usefully appeal to
citizens’ sectoral concerns and could thus show how the European Union is
relevant to the individual. However, internal reform is a vital precondition;
the making of EU citizens will not be aided by either NGOs who offer their
supporters no real means of influencing their internal policy making, or by
EU institutions which make claim to advocate greater democratic inclusion
but fail to change their own political cultures.

Notes

1. These opportunity structures are listed as: voting in EP elections, voting at national
level, petitions to the EP, participation in EP hearings and conferences, liaison with
MEPs, collaboration with the Committee of the Regions and the Economic and
Social Committee, use of the Ombudsman, letters to the Commission, screening
Green and White Papers, attendance at Commission hearings and conferences,
membership of comitology committees (if they are appointed as experts), support
of interest groups which lobby at EU level, monitoring and using proceedings and
judgements of the European Court of Justice, direct action/protest, and taking part
in opinion polls such as Eurobarometer.

2. The term ‘NGO’ can be fairly elastic. I here follow the definition of the World Bank
(Operational Directive 14.70, 28 August 1989): NGOs are considered to be ‘groups
and institutions that are entirely independent of government and that have
primarily humanitarian or co-operative rather than commercial objectives; they are
private organisations that pursue activities to relieve suffering, provide basic social
services, or undertake community development; they also include citizens’ groups
that raise awareness and influence policies’.

3. As this issue was addressed above, I do not tackle it again in the present section.
4. In the following paragraphs I summarise research findings examined elsewhere

with regard to the issue of civil society Europeanisation (Warleigh 2001b).
5. Of course, the Governance White Paper does permit scepticism of the genuineness

of the Commission’s intentions in this regard.
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7
Legitimising EU Regulation:
Procedural Accountability,
Participation, or 
Better Consultation?
Ian Bartle

Introduction

The European Union is often conceived as a regulatory order with a
proliferation of rules covering a wide range of economic, technical and social
matters (Majone 1996, 2000). With very limited funds to draw on compared
to Member States’ fiscal budgets, the most effective method of governing the
European single market is by regulation. The regulatory process, however, is
often perceived as technocratic and not democratic: it is an opaque process
carried out by experts and bureaucrats and impenetrable to the ordinary cit-
izen (Harcourt and Radaelli 1999) and thus appears to be a manifestation of
the EU democratic deficit (Lord 2001). An example of the lack of trans-
parency is the process of comitology which involves the delegation of tech-
nical and legal details of policy and regulation to committees composed
of Commission and Council representatives but excluding parliament and
public interests. A problem of comitology is that the process is not limited to
technical and non-political issues but can include a range of political, social
and ethical issues (Joerges and Neyer 1997; Vos 1997). Sporadic participation
of public interests such as consumer, social and environmental groups in
contrast to the closer involvement of business and industry in EU policy
making and regulation is another manifestation of the democratic deficit
(Young 1998).

Technocracy per se, however, is not necessarily the heart of the problem.
There is an argument that technocratic governance and depoliticisation are
essential elements of the regulatory process and effective administrative
procedures are required to ensure accountability and legitimacy (Majone
1999, 2000). The EU polity being primarily a regulatory order arguably derives
its legitimacy from functional logic and cannot easily, nor necessarily should



be reconciled with a political culture of democracy and citizenship.
Moreover, it has been contended that the European Union does not suffer
from a democratic deficit because its areas of competence tend to be those
which, with broad normative agreement, are delegated to specialists to insu-
late them from political contestation (Moravcsik 2002).

Despite this, arguably functional or ‘output’ legitimacy is insufficient and
the idea of enhancing the legitimacy of EU regulation by democratic means
such as increasing and broadening participation has been central to the
Commission’s governance initiative manifested in its White Paper on
Governance (Commission 2001a; Magnette 2003). One of the key aspirations
of the White Paper is ‘better involvement and more openness’, and a key
principle of good governance is ‘wide participation throughout the policy
chain – from conception to implementation’ (Commission 2001a: 4, 10). Such
aspirations were reflected and developed in two Commission working groups
on ‘better regulation’ (Commission 2001b) and on ‘consultation and partici-
pation of civil society’ (Commission 2001c). One particular regulatory
approach suggested is ‘co-regulation’ which echoes the idea of ‘responsive
regulation’ (Ayres and Braithwaite 1992), and appears to promote inclusion
and ‘stakeholder’ involvement while being flexible and effective.

All of this raises a number of questions: can the EU regulatory order be
developed in such as way as to enhance its legitimacy? What scope do the
proposals on regulation in and related to the White Paper offer to improve
participation and inclusion? What are the opinions of the actors, particu-
larly public interest NGOs, who appear to be the most appropriate actors to
participate? Do they have any suggestions for enhancing participation
within the EU’s system of governance? This chapter commences by consid-
ering the problem of legitimacy and the regulatory state and outlines two
models of regulation – ‘rational-procedural’ and ‘republican-participatory’ –
from which legitimacy can be derived in different ways. This is followed by
an outline of different approaches to the legitimacy of the regulatory state in
Britain and Germany and their connections to the models of regulation. The
heart of the chapter focuses on an assessment of the extent to which these
models of regulation can be applied at EU level, and particularly the way in
which mechanisms such as independent agencies, better procedures, coreg-
ulation and greater participation by stakeholders can enhance legitimacy. It
is argued that these mechanisms have limited scope and that it is better to
focus on establishing better forms of consultation.

Legitimacy and the regulatory state

The pressures for enhancing the legitimacy of regulation can be understood
from examination of the shift from the ‘interventionist state’ to the ‘regula-
tory state’. The rise of competition and new markets is part of a general
Europe-wide phenomenon of regulatory state (Majone 1994, 1997). In the
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interventionist state, legitimacy could be achieved (if not necessarily
adequately) by ministerial responsibility and parliamentary accountability.
The traditional relationship between the state and citizen in public adminis-
tration was based on public service and trust (Haque 1999) and the most
important aspect of this relationship was social and economic rights of citi-
zens. All citizens had the right to the provision of basic services such as edu-
cation, health and housing and, in the utility industries, the right to a
service at an affordable price. Less salient were citizens’ political rights of
public accountability and participation. In the utilities in Britain, for exam-
ple, traditionally there was some limited representation of consumer issues
in the utilities with varying forms of consumer councils but they were weak
and legitimacy was highly dependent on parliamentary accountability
(Thatcher 1998).

The regulatory state marks a distinct shift from the interventionist state
and with it the way political accountability and legitimacy is achieved. In
the regulatory state many tasks are delegated by ministers to agencies and
processes of ministerial responsibility and parliamentary accountability no
longer appear effective ways of establishing legitimacy. Like new systems of
public administration, citizens are transformed into customers or clients and
the relationship between the state and the citizen is based much more on
competition. The main and most obvious ways that legitimacy and account-
ability are achieved are by competition and business-like practices which are
perceived to lead to the delivery of better services. The shift towards a priva-
tised economy and regulatory state is now well entrenched in Britain and
involves a new relationship between the state and the citizen. The citizen is
transformed from a passive recipient of services to an active consumer mak-
ing choices in a competitive market (Prior et al. 1995: 15).

It is not obvious, however, that competition and business-like practices are
sufficient to legitimise the regulatory state. The privatisation of provision
and the delegation of responsibilities by ministers to agencies may lead to a
loss of legitimacy and the adequacy of the new relationship between the
state and the citizen in relation to public services is questionable (Haque
1999). One fundamental problem of the notion of ‘citizens as consumers’ is
that the ability to pay becomes central to the relationship. In the utilities
there are doubts about whether the ‘citizen as consumer’ model is adequate
for the provision of essential services when competitive markets often tend
to favour economically strong consumers (Ernst 1994: 192; Graham 2000).
No longer is the primary emphasis on service to all citizens, and cherished
customers might be treated better, undercutting the very notion of public
utility services. In Britain in the utilities in the 1990s a crisis of accountabil-
ity in regulation has been perceived and led to questions about the new
model (Graham 1998). There have been increasing questions about service
quality and those responsible have appeared more and more distant. The
perception of closed and unaccountable regulators and privatised companies



pursuing shareholder interests, over those of the ordinary citizen and of the
consumer, have accentuated these problems.

While a neo-liberal approach to the problem suggests that legitimacy
problems will subside once fully competitive markets are established, there
are suggestions that more is required to enhance legitimacy. Competition
itself may not be sufficient and the shift towards a market-orientated
regulatory state has left political systems of accountability and legitimacy
with much ‘catching up’ to do (Graham 1998). Two models for the enhance-
ment of the legitimacy of the regulatory state can be envisaged: a ‘rational-
procedural’ and a ‘republican-participatory’.

A rational-procedural model

An influential model of the new regulatory state in Europe has been
extensively articulated by Giandomenico Majone (1994, 1996, 1997, 1999,
2000). This draws substantially from the American experience of delegation
to independent regulatory agencies and clearly defined administrative
procedures to ensure good administration and accountability. It draws from
‘principal–agent’ theory and the importance of the separation of politics
from economics. The former is the domain of democracy and political
choice and the latter of rational and expert decision making and rule
formulation. The policy framework and objectives are established by
politicians – the principals – and detailed rule and regulation formulation
and enforcement by experts in independent agencies – the agents. Delegation
to independent agencies is crucial in order to ensure ‘credible commitment’
to policy objectives without being susceptible to the vagaries of political
pressures and change (Thatcher and Stone Sweet 2002). The European Union
can be seen as an exercise in delegation of specialist areas of low political
salience by political principals – the Member States – to an independent
expert agency, the Commission (Moravcsik 2002).

Within this model the key limitation in legitimacy – decision making in
agencies distant from the democratic process – is overcome by good admin-
istrative procedures to ensure accountability (Majone 1999). Clear relations
between the independent agency and the political principal, clear defini-
tions of the powers of the agencies, well-defined processes of reason-giving,
strong judicial review all contribute to legitimacy. The US approach to regu-
lation closely corresponds to this model of procedural accountability. The
‘reason giving requirements’ imposed on regulatory agencies by the courts
and the Administrative Procedure Act are important ways of establishing the
legitimacy of regulation in the United States (Majone 1999: 14). In contrast,
Britain, for example, is said to suffer, not only from inadequate indepen-
dence of regulatory agencies, but also from inadequate systems of transparency
of regulators’ decisions and procedural accountability. In a variety of ways
other European countries and the EU level suffer from problems of limited
independence and procedural accountability and could learn from the
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American approach. Regulatory legitimacy is enhanced by administrative
procedures which both reinforce and maintain independence and establish
clear procedures and processes of accountability of independent experts.

A republican-participatory model

An alternative model of the regulatory state rests on a certain scepticism
about an easy separation of economics and politics and the achievement of
legitimacy by procedural accountability. It is doubtful whether a clear dis-
tinction can be made between a domain of policy objectives which is rightly
politicised, and a domain of policy implementation and rule making which
is depoliticised. It can be envisaged, for example, that ‘economic regulation’
should be depoliticised while social and environmental regulation more
politicised. However, regulation is inherently a complex process and cannot
so easily be divided into such sub groups (Prosser 1999). Given the problems
of depoliticisation an alternative to procedural formalism is to accept that
much of the regulatory process is inherently political and enhance the
participation in regulation of affected interests.

This model draws from republican theory of participatory citizenship and
envisages a deeper and more direct form of democracy, with an active citi-
zenry and a deeper incorporation of public interest groups (e.g. consumer
and environmental interest groups) into the public policy process, than con-
ventional liberal theories do (Pettit 1997; Schwarzmantel 2003). Ayres and
Braithwaite (1992) distinguish this model from neo-corporatism schemes,
putting an emphasis on direct citizen involvement, but recognise the
importance of institutionalisation and associations as ways to realise greater
participation.

To enhance participation in the regulatory process Ayres and Braithwaite
draw on republican notions of communitarian empowerment (1992: 17). As
well as increasing choice in the market they also stress ‘voice’ rights by
empowering the citizen by giving them the right to participate in local deci-
sion making and in public interest associations up to the national level. This
could be realised by a form of ‘tripartism … in which relevant public interest
groups (PIGs) become the fully fledged third player in the game’ (Ayres and
Braithwaite 1992: 56). Tripartism would promote participation by granting
PIGs access to regulatory information and by giving them a seat within the
negotiations between the regulator and regulated (Ayres and Braithwaite
1992: 57–8). They are reluctant to define exactly who the PIGs are but envis-
age the likes of environmental, social and labour interests. Perhaps the most
significant public interests, in industries such as the utilities, are consumer
and environmental interest groups.

Two means suggested by Ayres and Braithwaite to achieve flexibility and
to enable greater participation of public interests are ‘enforced self regula-
tion’ and ‘coregulation’. ‘Coregulation’ seems to offer more scope for partic-
ipation since its essence, understood from the prefix ‘co’ signifying ‘jointly’,



or ‘together’, implies that at least two parties are involved in the formation
and implementation of regulation. The parties could be the regulated party
and the regulatory agency, they could involve a group of regulated parties
such as industry associations and the regulator, or possibly the regulated
party and other interested and affected interests such as public interests. The
term ‘stakeholder’ is often used to define members of the group who are
either affected in some way either directly by regulation or indirectly, by
being affected by the conduct of the regulated.

Regulatory legitimacy at national level

There are significant cross-national variations in approaches for regulatory
legitimacy which to some extent draw from the above approaches. The US
approach approximates to a model of procedural accountability. In Europe
and other countries there are a variety of administrative traditions, devel-
opments of the regulatory state and mechanisms of transparency and
accountability (Lodge 2001; Lodge and Stirton 2001). Britain and Germany
are two countries which have different approaches with clearly different
traditions of administration, different ways of achieving regulatory legiti-
macy and different attitudes towards the use of independent agencies
(Bartle et al. 2002).

At a fundamental level there are cross-national differences between Britain
and Germany in the regulatory state and the extent to which there is a ‘new’
regulatory state. The shift from the interventionary state to the regulatory
state is much more clearly defined in Britain than in Germany. In Britain a
standard model across a wide range of sectors has developed consisting of
privatisation and the delegation of certain regulatory tasks to independent
agencies. In Germany these tendencies are much less pronounced and con-
tinuity is much more evident. Something approaching Britain is evident in
German telecommunications with privatisation of the national monopoly,
liberalisation and the creation of an independent regulator. However, in
other sectors such as energy and rail, there has been less privatisation (in part
because some parts of the energy sector were already privately owned) and
there has been a marked reluctance to set up a range of independent regula-
tors along British lines (Müller 2001). The mechanisms for achieving legiti-
macy in the regulatory state in Britain and Germany also differ markedly.
While there are cross-national similarities in the promotion of consumer
choice through competition and information to facilitate choice (Lodge
2001), other mechanisms and processes differ. In Britain where regulatory
agencies have been extensively adopted a clear aim has been the use of good
administrative procedures and principles of ‘better regulation’ to assure
accountability and legitimacy (Vass 2002). Recent developments also suggest
the aspiration towards the achievement of legitimacy by increased participa-
tion. Since 1997 the Labour government has attempted to strengthen the
role of the consumer, increase regulatory transparency and open access to
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information. The proposals, enacted in the Utilities Act 2000 contain
elements of citizenship which include the strengthening the rights of disad-
vantaged consumers and ensuring all can benefit from competition (Graham
2000: 148), and proposals for strengthening the role of consumer councils,
by the statutory creation independent consumer councils, suggest increased
participation. The empowerment and encouragement to participate appar-
ent in the statutory incorporation of the consumer interest into the regula-
tory process and systems of complaint handling (Lodge 2001) can be
interpreted as a move towards a republican style of regulation. Perhaps this is
an indication of a new style of relationship between the citizen and the state
involving more direct forms of participation for citizens groups in the regu-
latory process. One of the most significant ways of achieving regulatory
legitimacy in Germany is its traditional practice of administration. The
traditional importance of the law and formal procedures (Rechtsstaat and
Ordnungspolitik) and the pursuit of the public interest have ensured citizens’
rights and the legitimacy of regulation (Dyson 1992) and remain a central
feature of the regulatory state in Germany (Bartle et al. 2002). There is a ten-
dency towards privileged ‘insider’ role for producer groups with limited citi-
zen and consumer involvement. Councils for consumer representation and
complaint mechanisms have not been developed as in Britain and consumer
organisations have had to rely mainly on lobbying and legal action (Lodge
2001). The German approach would therefore appear to have more in com-
mon with a model of procedural accountability rather than participation.

Despite evidence of cross-national convergence to the regulatory state
there is no one model of regulatory legitimacy developing at national level.
In Britain the use of agencies for functional legitimacy is widespread and is
coupled to systems of representation and participation of public interests,
particularly consumer interests. In Germany legitimacy is drawn more from
formal procedures and a high degree of legalisation of regulatory processes.
Neither country clearly approximates to either the rational-procedural or the
republican-participatory ideal types, but aspects of each can be found
in both countries. At EU level the question arises whether the legitimacy of
regulation could be enhanced by drawing from elements of the ideal types
and the national approaches.

Prospects for the enhancement of 
regulatory legitimacy in the European Union

Both ideal types of regulation, and the different national approaches, appear
to offer possibilities of enhancing regulatory legitimacy at EU level. In par-
ticular, in recent years suggestions for the improvement of the EU regulatory
process have included greater use of independent agencies and better
administrative procedures (linked to the rational-procedural approach) and
the use of coregulation (with connections to the republican-participatory



approach). The following outlines the ideas and considers the scope they
offer for the enhancement of legitimacy.

The rational-procedural model: agencies and 
administrative procedures

Within this model legitimacy is derived from the delegation of carefully
controlled competencies to expert and non-political agencies with clear
procedures of political accountability. From this perspective it has been
argued that the European Union does not suffer from a democratic deficit.
Its greatest autonomy is in specialist areas such as central banking, eco-
nomic regulation and technical administration, which have become well
established within developed nations as legitimate areas for independent
specialists. Moreover, arguably the European Union has extensive policy
making pluralism, openness to civil society and procedural accountability
(Moravcsik 2002).

However, this optimistic view is not widely shared, even by protagonists of
the rational-procedural perspective, such as Majone, who argues that there is
much scope for improvement as the Commission is too politicised and pro-
cedures of accountability are weak (Majone 1999, 2000). Politicisation is evi-
dent in the pursuit of narrow political interests by Commissioners, who are
often national career politicians, and the increasing influence of the
European Parliament on the Commission. The Commission is not the polit-
ical arm of the European Union, but rather the executive and bureaucracy,
concerned primarily with effective implementation of policy; thus politics
and economics are not clearly separated. Competition policy is an area
where the Commission has developed considerable influence, but it is a
highly technical area, where experts have a considerable role. Problems have
arisen for example in the early 1990s when decisions on state aids in steel
and airlines appeared to reflect national political interests rather than com-
petition criteria (Majone 2000: 285). Politicisation results in commitment
and policy credibility problems as Commissioners cannot be depended on to
pursue the rationally best economic decisions.

An approach to overcoming these problems involves a combination of
delegation to independent agencies and clearly defined administrative pro-
cedures. Agencies are not new at EU level, by 1997 ten agencies had been
established under the EC treaty covering issues such as the environment,
training, and drugs (Kreher 1997) and in 2003 EC treaty agencies numbered
fifteen. The agencies are, however, predominantly for the provision of infor-
mation; regulatory agencies with decision-making powers, such as a possible
EU regulator for telecommunications, are politically much more controver-
sial (Bartle 2001). Despite the difficulties of establishing agencies the idea of
increased delegation to agencies was taken up in an extensive report to the
Commission in 1999, and agencies in a number of areas including food
safety (which was set up in 2002), energy and telecommunications were
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proposed (Everson et al. 1999). The increased use of agencies was also pro-
posed by the Commission in the 2001 White Paper and taken up in subse-
quent reports as a way of ‘improving the way rules and policy are applied
across the Union’ (Commission 2002a: 2). While the increasing use of agen-
cies appears to be leading to a consistent pattern of governance, variety is the
defining feature of existing agencies. There are agencies which mainly pro-
vide opinions and recommendations, those that undertake inspections, and
those that have decision making powers (Commission 2002a: 4). Another
aspect of variety manifested in sectors such as telecommunications and
energy is that instead of a federal like agency drawn from the American
model, the EU model is more of a network of national agencies (Majone
2000). At EU level an agency can be thought of as a ‘node’ at which national
regulators coordinate and work together.

Independent agencies might provide a basis for credibility but good
administrative procedures are necessary for establishing the accountability
of agencies. A ‘European Administrative Procedures Act’ has been suggested
to rationalise the decision making process, improve transparency, establish
clear processes of reason giving, clarify the extent of interest group access
and to substantiate judicial review (Majone 1999). In its recent analysis of
the use of agencies the Commission has also specified a number of proce-
dures both for internal administration of agencies and their external control
(Commission 2002a). Internal structures include an administrative board, a
director and appeal board each with defined functions and appointment
procedures. For external control and supervision the relations with the
Commission, European Parliament, Council and Court of Justice are defined
as well as the powers of the external bodies vis-à-vis the agencies. The
network model of EU agencies, however, raises questions of administrative
procedures and accountability as there are very different systems at
national level. Accountability could be achieved at national and EU levels
(Commission 2002a) but it is unclear whether these could be integrated
effectively at EU level.

What prospects does this approach offer for the enhancement of regula-
tory legitimacy at EU level? It is difficult to argue against better administra-
tive procedures and controls of agencies but the legitimacy of regulation by
agencies rests on more than this. The question is the extent to which a
depoliticised technocratic form of governance, no matter how well governed
by good administrative procedures, is able to enhance regulatory legitimacy.
It has been argued that technocratic forms of regulatory governance in the
EU are only appropriate in limited circumstances, for example, for policies
with low salience (‘without a public’) and when the costs are borne by soci-
etal actors (Harcourt and Radaelli 1999). Technocratic governance is appro-
priate when there is a clear and predominant single public interest which
can be established by expert analysis. Where there are choices which have
distributional consequences and asymmetrical societal effects the issues are



clearly political and technocratic approaches are inappropriate. This is recog-
nised by the Commission which says that ‘the use of regulatory agencies is
appropriate in areas of high technical specialism … and restricted to areas
where a single public interest predominates’ (Commission 2002a: 11). Do
these criteria apply to many regulatory areas of substance? In a study on reg-
ulatory politics in the European Union, for example, a wide range of policy
areas are covered such as cars, road transport, the environment, product safety
and pharmaceuticals, of three methods of decision making – technocratic,
judicial and political – the latter process, it was argued, dominated
‘demonstrating precisely that the regulatory process remains highly politi-
cal’ (Young and Wallace 2000: 136). Also very few agencies have been set up
and those that have, have limited powers indicating that there are very few
areas without conflicting public interests (Wincott 2001: 906). The scope for
satisfactory delegation to independent agencies without compromising
legitimacy thus appears to be limited.

The idea that regulatory networks could enhance legitimacy is also
questionable. It is not clear how administrative procedures could be set up
to ensure the accountability and legitimacy of regulatory networks. The
Commission, for example, in its recent report on the creation of regulatory
agencies does not address regulatory networks (Commission 2002a). In
response to the difficulties of creating federal-like EU agencies with decision-
making powers, Majone, a strong advocate of independent agencies, sug-
gests the network model is more appropriate but the administrative
procedures he suggests apply to EU agencies rather than networks (Majone
2000). While elaborate administrative procedures for the legitimacy of agen-
cies are considered, his proposals for networks are based mainly on effective
functioning, which includes ‘mutual trust and cooperation’, ‘professionali-
sation’ and a ‘common regulatory philosophy’ (Majone 2000: 297). These in
themselves do not directly address legitimacy nor are they administrative
procedures and moreover it is doubtful whether they can be achieved in the
foreseeable future. There are enduring national differences in regulatory
styles and approaches, particularly between Britain and Germany as noted
above, and it is difficult to see mutual trust, cooperation and common regu-
latory philosophies developing sufficiently for the effective accountability of
regulatory networks.

The complexity and ad hoc nature of regulatory networks also militates
against their use for improving legitimacy. Complexity is reflected in
multiple principals (Member States and the Commission) and agents
(national regulatory agencies and EU coordinating bodies) and, in contrast
to agencies, networks do not involve a clear act of delegation by a single
principal who could set up effective procedures. While Majone (2000: 274)
argues that advances in institutional design and procedural controls could
enable networks to satisfy accountability requirements, he does not draw
from experience of the network model but mainly from the US agency
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model where there is a clear principal, agent and act of delegation. Actual
existing examples of networks, such as in telecommunications and energy,
tend to be highly decentralised and set up mainly on the initiative of
national regulators. While the Commission has encouraged their establish-
ment, there has not been a clear act of delegation from the central node of
the network. Given this decentralisation it is difficult to see the Commission
imposing some effective and consistent administrative procedures to
establish legitimacy.

Good administrative procedures have a role to play, and agencies may
have some use in areas that are uncontroversial, technical and specialist.
However, their potential for improving the legitimacy of a wide range of
areas of regulatory policy which cannot easily and satisfactorily be depoliti-
cised are limited. It is also difficult to see how the regulatory network model,
which is complex and unlikely to develop clear and transparent procedures,
can contribute to legitimising the EU regulatory process.

The republican-participatory model: 
coregulation and stakeholders

‘Coregulation’ is one mechanism of regulation that appears to offer the
prospect of greater inclusion of affected interests, or ‘stakeholders’. In rela-
tion to the White Paper on Governance, The European Commission notes
that ‘coregulation is an approach in which a mixture of instruments is
brought to bear on a specific problem, typically involving both primary
legislation and self-regulation, or if not self-regulation, at least some form of
direct participation of bodies representing civil society in the rule making
process’ (Commission 2001b: 6). In the United Kingdom there have been
attempts to develop coregulation, for example, in telecommunications. The
telecommunications regulator, OFTEL, noted that coregulation involves the
participation of OFTEL in stakeholder groups which can be when OFTEL
backs stakeholder-led initiatives through statutory back-up powers, and
when OFTEL participates in stakeholder groups in the development and the
implementation of regulation (OFTEL 2001) At the EU level, public interest
groups in varying ways have become increasingly active and influential and
cannot be said to be simply ‘outsiders’ as opposed to ‘insider’ producer
groups (Greenwood 1997), and appear to be a way of bridging the gap
between the European Union and the citizen (Warleigh 2000). The develop-
ment of consumer policy, however, has been uneven in comparison to eco-
nomic integration, the primary thrust of the single market programme
(Young 1998), implying that more needs to be done. Greater involvement of
public interest consumer and environmental groups in the regulatory
process, possibly by systems of coregulation appears to offer some scope for
increasing legitimacy of the EU regulatory process.

Despite the promise of coregulation there are major limitations on
the prospects of enhanced participation and greater legitimacy. Amongst



EU level environmental and consumer groups, who would be expected to be the
significant participants in coregulatory processes, there is a general scepti-
cism towards the ideas presented by the Commission in the White Paper.
One of the main concerns is that the force of law will be diminished and
with it the environment and consumer interest. For example, the European
Environmental Bureau (EEB), which has represented eight environmental
groups on governance issues, notes that voluntary agreements on regulation
may lack the strength and breadth of applicability compared to regulations
based on statutory law1 and the pressure on governments to create strong
regulatory bodies might also be reduced (EEB 2001). Enforcement is also a
concern of the European consumers group BEUC who argue that the level of
commitment to coregulatory agreements may vary significantly and that the
diminution of the statutory dimension may encourage free riders who are
not party to agreements (BEUC 2002). Similar concerns, about the dilution
of the role of law, have been expressed by the European group of consumer
cooperatives.2

Public interests also doubt the potential of participation in coregulatory
bodies. A problem is the high level of resources required for committed par-
ticipation in such bodies. BEUC, for example, notes that the ‘level of
resources required on both sides would in itself prevent coregulation from
becoming a general or common method of rule making in the Single
Market’ (BEUC 2002: 9). Environmental groups go further and emphasise
the massive asymmetry in resources between industry and themselves.3 Not
only is industry well established in standards organisations but they are able
to produce much more substantially developed proposals. Environmental
interests could therefore be very much weaker partners in these bodies.
While environmental groups would like such bodies to be more transparent
they are concerned about being coopted in to the process and possibly los-
ing public support in the process. This point is echoed by the European
Citizens Advisory Service (ECAS) which notes that a process of regulation
which is drawn up by stakeholders could reinforce the general impression
that the process is dominated by a closed elite group.4 If the aim is con-
necting the European Union, its policies and regulation with citizens then
there is a problem of membership of coregulatory bodies and who writes the
rules. In addition, questions such as who selects the members and how
easily members are replaced in response to citizens’ concerns are raised by
public interests.

Another reservation is that, in the multi-national environment and
variable political and legal contexts of the EU, there will be less certainty
about the implementation of coregulatory agreements. For example, BEUC,
note that coregulation agreements will not bind all market players and the
legal status of such agreements will vary from country to country with cor-
responding variations in the implementation (BEUC 2002: 9). Cross-
national political differences are also noted by the EEB, in the Netherlands
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for example, a country with relatively high environmental standards and
awareness, industry knows that if voluntary agreements and related
processes such as benchmarking fail, political pressure will soon rise for
strong legislation.5 The same cannot be said about some other European
countries, nor importantly, about the European Union as a whole, where
there is little political consciousness and focus on the European Union.

A further reservation concerns the argument made by the Commission
that coregulation agreements will only apply when the decision to be made
is relatively technical and uncontroversial (Commission 2001b). Some
decisions may indeed be uncontroversial but as ECAS point out, the same
decision, which is uncontroversial in one area, may turn out to be highly
controversial in another (ECAS 2002). How is the public to know when deci-
sions become controversial? Are they to depend on the vigilance of under
resourced public interest groups? An example in the European single market
is the process of agreeing upon cross-border tariffs in the newly emerging
European electricity market. A process of negotiation involving national
regulators, industry, governments and the Commission, named the Florence
process, has been underway since the late 1990s. It is a type of regulatory
network and it can also be seen as variant of coregulation as it involves nego-
tiation of market rules by several parties. As a technical process of tariff
charging there appears to be little impact, for example, on public concerns
such as the environment, but it may promote a significant increase in long
distance transmission of electricity which could adversely affect the envi-
ronment. Although the Commission claims that the process involves ‘stake-
holders’ (Commission 2000), there is little involvement of environmental or
consumer interests. The EU environmental interest group, Climate Action
Network – Europe, for example, although interested in the Florence process, has
insufficient resources for full participation and analysis of the implications.6

Cross-border electricity tariffication is just one example of an emphasis on
ad hoc and flexible rule making processes instigated very often by industry
which will almost invariably leave public interest several steps behind.
With fewer resources they will neither be able to participate fully, nor fully
understand the implications.

This raises the question to what extent coregulation and its variants are
really about promoting participation of public interests, or whether the
emphasis is mainly on flexibility and effectiveness. It has been noted
elsewhere that while the Commission’s White Paper is peppered with the
language of ‘involvement’ and ‘participation’ of civil society, concrete forms
are very limited and at best involve increased participation of sectoral actors
rather than active citizens (Magnette 2003: 148). Linking coregulation and
the principles of ‘better regulation’ to participation appears to be a conve-
nient fiction for the Commission’s governance initiative when the central
thrust is efficiency rather than participation. For example, the Commission’s
report on regulation is introduced by the conclusions of the Lisbon



European Council of 2000, which stressed European competitiveness and
new approaches to regulation which are effective and flexible. While the
Commission added that it emphasised the involvement of civil society in
regulation the impression given is that this is subordinate to efficiency. The
seven principles of better regulation noted by the Commission which are
‘proportionality’, ‘proximity’, ‘coherence’, ‘legal certainty’, ‘timeliness’,
‘high standards’ and ‘enforceability’ note that stakeholders should have a
role but do not focus specifically on participation (Commission 2001b).
A specific reference to coregulation starts with the advantages in terms
of ‘flexibility, proximity, and (possibly) timeliness’ (13) and only later
mentions participation, giving the impression that it is an optional extra
rather than an essential element. These approaches seem to match more
closely to the objectives of industry which stress flexibility, efficiency and
reducing the (perceived) burden of regulation (Amcham 2002; Unice 2002).
While industry pays lip service to participation it is questionable how wide
they want it. UNICE for example note that ‘stakeholder organisations …
should be representative at the European level, mandated to act on behalf of
their constituents, and possess the necessary means to fully participate in
the process’ (Unice 2002: 5). The need for ‘representativity’ can easily
exclude established public interests as well as emerging ones and add to an
impression that stakeholder dialogue will be a closed process.

Better consultation and the inclusion of public interests

One of the main obstacles to greater participation is the relative weakness
and lack of resources of public interests. For example, on Commission com-
mittees, environmental interests are often lone and weaker voices who
have not been able to prepare adequately in comparison to industry inter-
ests. The Environment directorate notes that in response to policy proposals
it can get swift and detailed responses from industry in ways which environ-
mental interests cannot match.7 Environmental and consumer interests also
complain that some DGs such as agriculture and enterprise are rather
closed.8 The constant refrain therefore, whether it relates to coregulation or
representation to the Commission is that the voice of public interests are
weak and need empowering in some way. This is unsurprising and in rela-
tion to a participatory system of regulation Ayres and Braithwaite (1992: 18)
note the need to empower weaker interests for a more effective system. In
the European Union therefore, are there possibilities of empowering public
interests to improve participation?

One possibility is to exploit an existing institution of the European Union,
namely the Economic and Social Committee (ESC). The ESC is an advisory
body which is a forum for dialogue and represents various economic and
social interest groups in the EU policy process. Its original role was the
facilitation of dialogue between the so called ‘social partners’, that is

146 Ian Bartle



Legitimising EU Regulation 147

business and trade unions, but has expanded in recent years to encompass a
wide range of social interests – organised civil society. It claims to be the ‘the
representative of organised civil society in the EU political and institutional
system’ (ESC 2001: 2) and to offer ‘a bridge between Europe and its citizens’
(ESC 2002). More specifically the ESC could operate as a focal point for the
development of coregulation agreements, which could strengthen public
interests by formalising their role and improving information provision.

The support amongst public interests for a role for the ESC in this way is,
however, very limited. While the benefits it offers in terms of putting for-
ward opinions, information provision and networking are noted, consumer
interests do not see it as an effective solution for the effective participation
of civil society (BEUC 2002).9 BEUC, for example, is ‘strongly against’ the use
of the ESC as a means of connecting civil society to the EU because of the
diversity of interests involved (4–5). Environmental interests also oppose the
use of the ESC to represent civil society. They see it primarily as a forum for
the social partners to engage in dialogue and would rather engage directly
with the decision-making institutions (EEB 2002). Similar opinions are
voiced by ECAS on the potential of the ESC to offer a bridge between the
European Union and the citizen. ECAS argued that, rather than having an
advisory institution acting as a focus for civil society the decision-making
institutions should be more pro active in reaching out not only to civil soci-
ety organisations but also to citizens.10 Neither coregulation nor agencies
coupled with good administrative procedures appear to offer much scope for
the improvement of regulatory legitimacy.

The strongest and most consistent message from consumer and environ-
mental interests appears fairly straightforward: better consultation, trans-
parency and information provision by the decision-making institutions
throughout the policy cycle is the key to inclusiveness. Greenpeace, for
example, noted that although there are public hearings and formal consul-
tation processes these are not sustained throughout the policy process.11

Some interests such as local or regional governmental bodies, who are some-
times supportive of stronger environmental policies in the formal consultation
processes, are not active at other crucial times. In the crucial stage of drafting
of proposals, for example, consultation processes are informal and domi-
nated by the stronger lobbyists. Both consumer and environmental interests
noted that some DGs, tend to favour industry, particularly at decisive times
in the policy process (BEUC 2002: 5).12 The Commission does of course deny
that there is a systemic bias, nevertheless they do say that they receive faster
and more detailed responses from industry at crucial stages. Also ‘better and
faster regulation’ is routinely stressed by the Commission but as ECAS noted
there can be good reasons why the legislative process should not be too quick,
particularly to enable all interests to be involved (ECAS 2002: 6). Another
complaint of these interests is the closed nature of the Council. The EEB calls
for the end of secrecy in the Council with publicisation of debates or actions



(EEB 2002) and BEUC bemoans the ‘closed shop’ culture of the Council at all
its levels and the non-disclosure of working documents and agendas (BEUC
2002: 4).

Inclusiveness therefore could be improved by a comprehensive, sustained
and committed thrust to develop and implement high standards of consulta-
tion in terms of timing, with whom and how. This would involve the identi-
fication of the affected interests at the outset of the policy or regulatory
proposal and a commitment to sustained participation of the interests. The
identification of affected interests is not easy; interests themselves are not
always sure of the significance of a policy proposal. One technique to aid the
process would be to extend the use of Regulatory Impact Assessment, which
has been called for by consumer organisations. The UK’s National Consumer
Council (NCC), for example, argued that the costs and effects, including
spillovers, of all policies should be examined thoroughly (NCC 2002). They
suggested a two-stage process with an early general review and a more
detailed full assessment when the policy is more developed. Clearly this could
contribute to identifying the affected interests early in the policy process and
making consumers better informed. In 2002 the Commission responded by
proposing initiatives on better consultation and extending its impact assess-
ment to all social, economic and environmental areas (Commission 2002b).

It must be conceded that better consultation is no panacea for significantly
enhanced democratic participation. The ‘community method’ is still a signif-
icant constraint. The Commission retains control over consultations and the
process of seeking consensus before decision making in the Council, and con-
sultation are likely to remain limited mainly to sectoral actors all of which is
unlikely to trigger significant citizen involvement (Wincott 2002; Magnette
2003). Also consultation cannot simply be equated with participation, the
limitations of information available to the public on regulatory decisions and
the lack of involvement at the key decision-making times are constraints on
consultation (Palast et al. 2003: 20–3). Nevertheless better consultation offers
some scope because it is an established process with involvement of a wide
range of interests, it could improve the perceptions of openness and involve-
ment and more sustained consultation processes may mitigate the problem
of relatively closed consensus building before decision making.

Conclusion

The development of markets and their regulation, whether the emerging
single European market or in newly liberalised sectors at national level,
can create problems of legitimacy. It is not only the spread of market ideals
to the provision of public services but also the delegation of regulatory
competencies to unelected officials which can negatively impact on legiti-
macy. Different approaches to the mitigation of legitimacy problems can be
seen in two ideal types of the regulatory state, a ‘rational-procedural’ and a
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‘republican-participatory’, which appear to offer some scope for the
enhancement of legitimacy at the EU level. The Commission’s recent pro-
posals, embodied in the 2001 White Paper and subsequent reports, develop
some ideas which are based on these two approaches. The ideas were mani-
fest in the possibility of more widespread use of agencies and the develop-
ment of good administrative procedures together with an emphasis on
inclusiveness and participation in the idea of coregulation.

Both approaches to the problem of regulatory legitimacy, however, are
substantially limited. In the rational-procedural approach, better adminis-
trative procedures are undeniably worthwhile but the scope for legitimacy
enhancement by use of regulatory agencies at EU level and the European
regulatory network model is very limited. Agencies and depoliticisation are
more suited to areas of technical specialism in which there is a predominant
single public interest. However, how sure they can be that there is a clear
single public interest and to how many areas this applies are open to ques-
tion. In the regulatory process there are competing interests in a large num-
ber of policy areas in which political decisions in a political environment
are necessary (Young and Wallace 2000). The regulatory network model,
seen to be more suitable for the fragmented and decentralised European
Union, has not only the problem of depoliticisation but also the difficulty
of establishing consistent, transparent and good administrative procedures.
This is a piece of ad hoc institutional reform which seems to add to the
opaque and confusing system of comitology which moves the institutional
system further from the citizen and creates difficulties for the involvement
of weaker interests.

Also the proposals for coregulation offer little prospect of enhancing
participation and citizenship in the European Union. In particular, the par-
ticipatory dimension of coregulation is not fleshed out by the Commission,
nor is it made clear how weaker public interests could participate in such
systems in an effective way. It is also important to distinguish between the
two potentially contradictory aspects of coregulation: efficiency and effec-
tiveness on the one hand, and participation and inclusiveness on the other.
It is the former, which concentrates on industry’s primary concern – flexibility
and the reduction of regulatory burdens – which is given primacy in the
White Paper and related initiatives. What seems to be clear is that industry
would be an integral part of any coregulatory arrangements but the involve-
ment of public interest groups needs to be established as a principle and in
practice will not be certain. This is reflected in the response to the proposals
on coregulation of various EU public interest NGOs, such as environmental
and consumer groups. Without a clear definition of both aspects of the con-
cept it becomes a rather bland ‘third way’ like concept. Without directly
addressing how coregulation arrangements in the European Union will be
more inclusive and participatory there is the risk that the participatory
aspect of coregulation will appear somewhat symbolic. Coregulation can



appear simply as a convenient way of integrating two very different aspira-
tions, each of which should be separately addressed. The concept should not
necessarily be completely rejected but it does raise the question about
whether it is the most appropriate way of promoting an enhanced ‘citizenship-
as-participation’ vis-à-vis regulation and markets in the European Union.
These reflections on the proposals on EU regulation reflect other research on
the White Paper: despite its language of inclusiveness and participation, the
broad thrust of the White Paper is problem solving and technocratic rather
than the fostering of a participatory democracy (Eriksen 2001; Steinberg
2001; Wincott 2002; Magnette 2003).

It is also questionable whether forms of participatory regulation are com-
patible with the EU’s institutions and the way the European Union governs
the market. As Ayres and Braithwaite (1992: 97–100) note, an appropriate
institutional environment is necessary for the development of an effective
form of tripartism in regulation. The EU’s system of governance of the market
does not have obvious potential for the development of effective participatory
coregulation. Negative integration has been predominant in the European
Union (Scharpf 1999), and ‘framework regulation’ and the ‘open method of
coordination’ are policy and regulatory approaches stressed at the EU level.
While cross-national policy learning and cross-national regulatory coordina-
tion (most often instigated by industry, member states or national regulatory
authorities) may be possible and indeed promoted, they are not conducive
for EU level harmonisation. Participatory coregulation at EU level requires
the pro-active incorporation of public interests into a single and clear EU
level process but this seems highly unlikely in a system of market gover-
nance which emphasises decentralisation, cross-national variation of regula-
tory administration and bottom-up instigation of cross-national regulatory
coordination. All of this is reflected in the development of consumer policy
which has been very uneven and European consumer organisations have
been unable to divert the primary thrust of the single market programme
from economic integration to a more consumer friendly orientation (Young
1998).

This suggests that a more modest ambition of making improvements to
existing policy and regulatory processes focused on EU institutions would be
a better way of approaching the problems of legitimacy. Better processes of
consultation, although neither a panacea nor radical, offer the realistic
prospect of better involvement and transparency. This chimes with the feel-
ings of key public interest groups, such as the environment and consumers,
who are sceptical about new mechanisms of EU regulation, particularly
coregulation. Their concern is about the strength of industry and the possi-
bility of a diminished role of law in regulation. Rather than focusing on new
forms of regulation their main concern is for better systems of consultation
within the established system of regulation and policy making in the
European Union. Better consultation in the EU policy process focused on the

150 Ian Bartle



Legitimising EU Regulation 151

Commission appears to offer a greater prospect of the closer incorporation of
public interests. Proposals for the improvement include earlier identification
of the affected interests and ensuring consultation is followed through fully
to avoid the appearance of symbolism.

Notes

1. Interview with the European Environmental Bureau (EEB), Brussels, 22 March
2002.

2. Interview with the European Community of Consumer Cooperatives (Euro
Coop), Brussels, 19 March 2002.

3. Interviews with EEB and Greenpeace International, European Union Unit,
Brussels, 10 May 2002.

4. Interview with European Citizens Action Service (ECAS), Brussels, 25 March 2002.
5. Interview with EEB.
6. Interview with Climate Action Network Europe, Brussels, 25 March 2002.
7. Interview with European Commission, DG Environment, Brussels, 25 March

2002.
8. Interviews with EEB and Euro Coop.
9. Interview with Euro Coop.

10. Interview with ECAS.
11. Interview with Greenpeace.
12. Interviews with Euro Coop and Greenpeace.

References

Ayres, I. and Braithwaite, J. (1992) Responsive Regulation. Transcending the Deregulation
Debate (Oxford: Oxford University Press).

Amcham (2002) The EU committee of the American Chamber of Commerce in
Belgium, ‘Contributing to Global Governance: The EU Committee Position Paper
on the Commission’s White Paper on European Governance’, Brussels, 25 March.

Bartle, I. (2001) ‘Is the EU an “Agenda setter’s Paradise”? The Case of a Possible
European Regulatory Authority for Telecommunications’, Current Politics and
Economics of Europe, 10, 4: 441–61.

Bartle, I. Müller, M. Sturm, R. and Wilks, S. (2002) The Regulatory State. Britain and
Germany Compared (London: Anglo-German Foundation for the Study of Industrial
Society).

BEUC (2002) The European Consumers Association, ‘Response to the White Paper on
Governance’, Brussels, 28 March.

Commission (2000) ‘Conclusions. Sixth Meeting of the European Electricity Forum,
Florence, 9–10 November 2000’, Brussels, DG Energy and Transport.

Commission (2001a) ‘European Governance. A White Paper’, Brussels, 25 July.
Commission (2001b) ‘White Paper on European Governance. Report of the Working

Group “Better Regulation” ’, Brussels, May.
Commission (2001c) ‘White Paper on European Governance. Report of the Working

Group “Consultation and Participation in Civil Society” ’, Brussels, June.
Commission (2002a) ‘Communication from the Commission: The operating

Framework for the European Regulatory Agencies’, COM(2002) 718, Brussels,
11 December.



Commission (2002b) ‘Communication from the Commission: Towards a Reinforced
Culture of Consultation and Dialogue – General Principles and Minimum Standards
for Consultation of Interested Parties by the Commission’, COM(2002) 704,
Brussels, 11 December.

Dyson, K. (ed.) (1992) The Politics of German Regulation (Aldershot: Dartmouth).
ECAS (2002) European Citizens Action Service, ‘Issues in Better EU Regulation. An

ECAS response to the Commission’s White Paper on European Governance’,
Brussels, 29 March.

EEB (2001) European Environmental Bureau, ‘A First Response from the European
Environmental Bureau to the White Paper on Governance’, Brussels, 3 December.

EEB (2002) European Environmental Bureau and the ‘G8’ group of European
Environmental Associations, ‘Initial Contribution to the Convention on the Future
of Europe’, Brussels, 18 April.

Eriksen, E. O. (2001) ‘Governance or Democracy? The White Paper on European
Governance’ NYU School of Law, Jean Monnet Working Papers No. 6/01,
Symposium: Mountain or Molehill? A Critical Appraisal of the Commission White
Paper on Governance, http://www.jeanmonnetprogram.org/papers/papers01.html

Ernst, J. (1994) Whose Utility? The Social Impact of Public Utility Privatisation and
Regulation in Britain (Buckingham: Open University Press).

ESC (2001) Economic and Social Committee, ‘Opinion of the Economic and Social
Committee on Organised Civil Society and European Governance: the Committee’s
Contribution to the Drafting of the White Paper’, Brussels, 25 April.

ESC (2002) Economic and Social Committee ‘Institutions of the European Union’ The
European Economic and Social Committee’, http://www.europa.eu.int/institutions/
esc/index_en.htm

Everson, M., Majone, G., Metcalfe, L. and Schout, A. (1999) ‘The Role of Specialised
Agencies in Decentralising EU Governance’, Report Presented to the Commission,
September.

Graham, C. (1998) ‘Is There a Crisis in Regulatory Accountability?’, in R. Baldwin,
C. Scott and C. Hood (eds), A Reader on Regulation (Oxford: Oxford University Press).

Graham, C. (2000) Regulating Public Utilities. A Constitutional Approach (Oxford: Hart).
Greenwood, J. (1997) Representing Interests in the European Union (London: Macmillan).
Haque, M. S. (1999) ‘Relationship between Citizenship and Public Administration’,

International Review of Administrative Sciences, 65, 3: 309–26.
Harcourt, A. J. and Radaelli, C. M. (1999) ‘Limits to EU Technocratic Regulation?’,

European Journal of Political Research, 35, 1: 107–22.
Joerges, C. and Neyer, J. (1997) ‘From Intergovernmental Bargaining to Deliberative

Political Processes: The Constitutionalisation of Comitology’, European Law Journal,
3, 3: 273–99.

Kreher, A. (1997) ‘Agencies in the European Community – A Step Towards
Administrative Integration in Europe’, Journal of European Public Policy, 4, 2:
225–45.

Lodge, M. (2001) ‘Regulatory Transparency: Towards a Single-Citizen Consumer
Model?’, in K. Dowding, J. Hughes and H. Margetts (eds), Challenges to Democracy:
Ideas, Involvement, and Institutions (Basingstoke: Palgrave).

Lodge, M. and Stirton, L. (2001) ‘Regulating in the Interest of the Citizen: Towards a
Single Model of Regulatory Transparency?’, Social and Economic Studies, 50, 2:
103–37.

Lord, C. (2001) ‘Assessing Democracy in a Contested Polity’, Journal of Common Market
Studies, 39, 4: 641–61.

152 Ian Bartle



Legitimising EU Regulation 153

Magnette, P. (2003) ‘European Governance and Civic Participation: Beyond Elitist
Citizenship?, Political Studies, 51: 144–60.

Majone, G. (1994), ‘The Rise of the Regulatory State in Europe’, West European Politics,
17: 77–101.

Majone, G. (ed.) (1996) Regulating Europe (London: Routledge).
Majone, G. (1997) ‘The New European Agencies: Regulation by Information’, Journal

of European Public Policy, 4, 2: 262–75.
Majone, G. (1999) The Regulatory State and its Legitimacy Problems’, West European

Politics, 22, 1: 1–24.
Majone, G. (2000) ‘The Credibility Crisis of Community Regulation’, Journal of

Common Market Studies, 38, 2: 273–302.
Moravcsik, A. (2002) ‘In Defence of the ‘Democratic Deficit’: Reassessing Legitimacy in

the European Union’, Journal of Common Market Studies, 40, 4: 603–24.
Müller, M. (2001) ‘Reconstructing the New Regulatory State in Germany:

Telecommunications, Broadcasting and Banking’, German Politics, 10, 3: 37–64.
NCC (2002) The National Consumer Council, ‘European Governance: A White Paper’,

London, March.
OFTEL (2001) Office of Telecommunications, ‘The Benefits of Self and Co-regulation

to Consumers and Industry’, London, July.
Palast, G., Oppenheim, J. and MacGregor, T. (2003) Democracy and Regulation. How the

Public can Govern Essential Services (London: Pluto Press).
Pettit, P. (1997) Republicanism: A Theory of Freedom and Government (Oxford: Clarendon

Press).
Prior, D., Stewart, J. and Walsh, K. (1995) Citizenship: Rights, Community and

Participation (London: Pitman).
Prosser, T. (1999) ‘Theorising Utility Regulation’, The Modern Law Review, 62, 2:

97–217.
Scharpf, F. W. (1999) Governing in Europe. Effective and Democratic? (Oxford: Oxford

University Press).
Schwarzmantel, J. (2003) Citizenship and Identities. Towards a New Republic (London:

Routledge).
Steinberg, P. (2001), ‘Agencies, Co-Regulation and Comitology – and What about

Politics? A Critical Appraisal of the Commission’s White Paper on Governance’,
NYU School of Law, Jean Monnet Working Papers No. 6/01, Symposium: Mountain
or Molehill? A Critical Appraisal of the Commission White Paper on Governance,
http://www.jeanmonnetprogram.org/papers/papers01.html

Thatcher, M. (1998) ‘Regulating the Regulators: The Regulatory Regime for the British
Privatised Utilities’, Parliamentary Affairs, 51, 2: 209–22.

Thatcher, M. and Stone Sweet, A. (2002) ‘Theory and Practice of Delegation to Non-
Majoritarian Institutions’, West European Politics, 25, 1: 1–22.

UNICE (2002) Union of Industrial and Employers Confederations of Europe,
‘Commission White Paper on Governance; Unice Position’, Brussels,
28 February.

Vass, P. (2002) ‘The Principles of “better regulation” – Separating Roles and
Responsibilities’, in CRI Proceedings 30, Regulated Industries – The ‘Governance
Contract’, September 2002 (Bath: CRI, University of Bath), pp. 21–42.

Vos, E. (1997), ‘The Rise of Committees’, European Law Journal, 3, 3: 210–29.
Warleigh, A. (2000) ‘The Hustle: Citizenship Practice, NGOs and “Policy Coalitions” in

the European Union – the cases of Auto Oil, Drinking Water and Unit Pricing’,
Journal of European Public Policy, 7, 2: 229–43.



Wincott, D. (2001) ‘Looking Forward or Harking Back? The Commission and the
Reform of Governance in the European Union’, Journal of Common Market Studies,
39, 5: 897–911.

Wincott, D. (2002) ‘The Governance White Paper, the Commission and the Search for
Legitimacy’, in A. Arnull and D. Wincott (eds), Accountability and Legitimacy in the
European Union (Oxford: Oxford University Press), pp. 379–98.

Young, A. R. (1998) ‘Consumption without Representation? Consumers in the Single
Market’, in H. Wallace and A. R. Young (eds), Participation and Policy-making in the
European Union (Oxford: Clarendon Press), pp. 206–34.

Young, A. R. and Wallace, H. (2000) Regulatory Politics in the European Union: Weighing
Civic and Producer Interests (Manchester: Manchester University Press).

154 Ian Bartle



Part III

Citizens’ Mobilisation and
Opportunities



This page intentionally left blank 



8
Lesson Learning and the ‘Civil
Society of Interests’
Nieves Pérez-Solórzano Borragán

157

Introduction

Most of the literature assessing the impact of Enlargement focuses on the
institutional capability of the new Member States to meet the accession
criteria as defined in Copenhagen in 1993.1 This chapter engages with such
a debate by assessing the impact of EU membership on the domestic
environment of the Central and Eastern European countries. The analysis
focuses on the transformation of interest politics, and particularly on the
behaviour of Business Interest Associations (BIAs), as they start operating at
a transnational level.2

Three hypotheses are developed in this chapter. First, that in the post-
communist context, collective action and interest intermediation were
influenced both by the dominance of elitist tendencies and by the painstak-
ing slow process of citizen’s identity formation. Second, that EU membership
had a clear impact on the domestic pattern of interest intermediation, by
creating new EU-oriented priorities and by facilitating a process of identi-
fication at the EU level. Third, that establishing a presence at the EU level
and the recognition that this entailed became means of both recognition
and legitimisation at home. The evidence presented in this chapter shows
that the Europeanised activities of Central and Eastern European interest
groups constitute a peculiar model of interest intermediation, where the
exchange and ownership of information take prominence over the actual
impact on policy making.

The chapter is divided into the three sections. The first, of a more method-
ological nature, presents the neo-functionalist and Europeanisation paradigms
as the analytical tools for the study of those domestic changes resulting from
the integration process. The second section analyses the impact of EU mem-
bership on the strategies for interest intermediation in the new Member
States from CEE. The third section provides a number of reflections on the
effects that EU accession has on the new Member States’ repertoires for



interest intermediation and the relevance of policy transfer paradigms for
the study of such effects.

Approaches to European integration

Neo-functionalism

The neo-functionalist framework provides an answer to the logic of collective
action at the EU level, by explaining why groups form and develop, while
portraying interest groups in coalition with the European Commission as
the driving force behind Europeanisation.3 Due to the integration project
and the limited scope of Community’s policy making, Commission and
European interest group activities encourage solutions at the technocratic
rather than at the political level. According to Lindberg (1963: 101) ‘the
necessity for lobbying will force groups to emphasise collective needs rather
than national differences’. Furthermore, ‘interest groups and political parties
organise beyond the national level in order to function more effectively as
decision-makers vis-à-vis the separate national governments or the central
authority’ (Haas 1958: 11–12). In this increasing Europeanisation of interest
group activities Haas foresaw the creation of a European community of inter-
ests. Similarly, the progressive Europeanisation of policies would provoke a
‘transfer of loyalties’ away from the national level to the supranational level.

However, the automatic nature of this transfer of loyalties has been con-
tested for it undermines the role played by national authorities. As Kohler-
Koch has argued, the growth in the number of European interest group
federations did not occur as a result of the increase in the EC’s policy-
making powers. Rather, ‘it was the anticipation of a growing importance of
the EC […] that stimulated the establishment of transnational organisations’
(Kohler-Koch 1994: 171). Furthermore, it overlooked the fact that interest
groups operating in Brussels, particularly Eurogroups (usually federations of
national groups) are not completely autonomous from their national coun-
terparts, thus restricting interest group activity and effectiveness. Clearly, the
peculiarities of the EU polity and governance do not allow for the simple
adaptation of normative frameworks of state-group relations to the analysis
of the role of interest groups at the EU level, ‘the European system of inter-
mediation has its own specific features’ (Grande 1996: 321).

In the context of this chapter, the analytical tools of both the neo-
functionalist approach and that of its critics will be used, so that we shall be
able to assess the impact of EU membership without overlooking the
influence and constraints emanating from the domestic environments.

Europeanisation

The concept of Europeanisation has traditionally been used in order to assess
the impact of EU governance on the Member States’ domestic environment.
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Radaelli, for example, (2000) defines Europeanisation by incorporating both
its mechanisms and effects as a process of construction, diffusion, and insti-
tutionalisation of rules, procedure, paradigms, styles, ways of doing and
shared beliefs and norms. These can be both formal and informal, are
defined and consolidated at the EU level first, and subsequently incorpo-
rated at the domestic level in the form of discourses, identities, political
structure and policies.

Ladrech (1994: 70) offers a narrower definition of the process highlighting
its incremental nature and the domestic policy shift ‘to the degree that EC
political and economic dynamics become part of the organisational logic of
national politics and policy-making’. Radaelli (2000) and Cole and Drake
(2000: 27) focus on the mechanisms of Europeanisation and define the
process as ‘an independent variable, a form of emulative policy transfer, a
smokescreen for domestic reform, and as an imaginary constraint’. Knill and
Lehmkuhl (1999) identify two effects of Europeanisation on the domestic
setting: the alteration of domestic opportunity structures with certain
domestic actors benefiting over others; and the alteration of beliefs and
expectations of domestic actors leading to changes in cognition and prefer-
ence formation.

The fifth Enlargement of the European Union has challenged such inward-
looking uses of the concept. The experience of the new Member States from
CEE4 shows that Europeanisation is not self-contained and limited only to
the existing EU Member States. Indeed, as Pridham (2001: 51–2) argues, the
effects of Europeanisation are more easily identifiable in the new Member
States because they have taken place more recently, beside being more exten-
sive than in previous occasions and having taken place in a rather short span
of time. Grabbe (2001: 1014–16) identifies the rapid speed of adjustment,
the openness to EU influence, the breadth of the EU’s agenda in CEE and the
asymmetrical relationship in favour of the EU as the features differentiating
CEE Europeanisation from similar processes in the existing 15 Member
States.

In their analysis, Lippert, Umbach and Wessels (2001: 980) define
Europeanisation as a process ‘about the resources in time, personnel and
money directed by current and future members states towards the EU level’
(Lippert, Umbach and Wessels). Ágh (1999: 839) offers an additional dimen-
sion by claiming that although a precondition for the accession to the EU,
Europeanisation ‘has to be accompanied by the emergence of public support
for integration as tested ultimately in a referendum’. The overwhelming sup-
port for EU membership shown in the accession referenda would conclude
that public support is well secure in the new Member States.5

Unlike the alternative approaches to Europeanisation reproduced above,
Grabbe goes further in her analysis and highlights the significance of
the European Union’s conditionality principle as a Europeanising force in
the applicant countries. She argues that ‘The EU accession process is pushing



the applicant countries towards greater convergence with particular
institutional models than has occurred within the existing EU’ (Grabbe
2001: 1014). In her view, gate-keeping, benchmarking and monitoring,
models, aid and technical assistance, and advice and twinning, are the
mechanisms that illustrate the European Unionisation of CEE (Grabbe 2001:
1019–24). As I will argue in the next section, this so-called conditionality
model while suitable for the study of the institutionalisation of EU rules in
the accession countries from CEE, fails to account for the effect of EU mem-
bership when non-governmental actors are concerned. In the context of
interest politics, the EU model of interest intermediation while incorporated
into the domestic discourse has not been fully embraced by BIAs in the
accession countries from CEE. As the examples discussed below demon-
strate, the 2004 Enlargement has developed through a process of formal and
informal integration which at times flows parallel and beyond EU activity.
This informal process includes transnational networking between policy-
makers, political parties, interest groups, and NGOs. This mode of integra-
tion is more extensive than the accession process itself as I will argue in the
next section.

The Europeanisation of Eastern European 
interest representation

During the negotiation of the Association Agreements in the early 1990s,
national governments from post-communist Europe were the main inter-
locutors voicing the interests of CEE at the EU level. They were the only
legitimate representatives of their countries’ interests at a time when the
process of domestic political and socio-economic transition was still at a very
early stage of development. Consequently, during the negotiations of the
Europe Agreements, the most active interest groups trying to influence the
outcome of the negotiation process were those Eurogroups whose members
and interests were to be most affected by the result of such negotiations.

A decade later, the pre-accession experience6 and the political and socio-
economic transformation at the domestic level have encouraged the flour-
ishing of more sophisticated forms of pluralist representation such as
interest groups that seek an active involvement in EU-related matters at the
national and supranational levels. Following Grabbe (2001) and Radaelli
(2000), the Europeanisation of interest representation is here understood as
the convergence of the accession countries’ repertoires of interest intermedi-
ation with the EU-model. The diffusion, learning and adaptation processes
will be assessed against the paradigm defining the golden rules that an
interest group should observe in order to make an impact on the EU
decision-making process. Such rules consist in developing good intelligence,
watching national agendas, maintaining good links with national adminis-
trations, maintaining close contacts with the Commission officials,
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presenting rational/technical arguments, being co-operative, positive and
trustworthy, developing a European perspective, forming European-wide
coalitions, not ignoring the implementation process, and lobbying early
(Mazey and Richardson 1993: 44). However, before assessing the impact of
the accession process on Central and Eastern European repertoires for interest
representation, it is necessary to characterise these repertoires in the first
place. What follows is a short excursus on the nature of interest politics in
the accession countries from CEE.

Interest Representation in CEE

Post-communist democracies are the result of a systemic change that
comprises a fourfold process of political, economic and social transition
combined with efforts towards nation-building. These four intimately
related developments explain the complexity derived from an attempt to
define post-communism. The transition to democracy in East Central
Europe, as argued by Nielsen, Jessop and Hausner, resulted in a systemic
vacuum (i.e. a crisis of the system) which must not be confused with an insti-
tutional vacuum (i.e. the complete absence of institutions). This systemic
vacuum allows for the introduction of new methods and institutions (path-
shaping approach) bearing in mind that post-socialist systems are heavily
dependent on the communist legacy and that the ‘remnants of previous eco-
nomic and political orders still shape expectations and patterns of conduct’
(Nielsen et al. 1995: 3).

In the post-communist context, the state plays a prominent role in the
management of day-to-day politics and, therefore, corporatist arrangements
have become the norm, while political parties and elections epitomise the
materialisation of pluralist politics to the detriment of interest politics. The
degree of influence the state exercises upon interest groups is closely related
to the structure of the state itself. According to Wilson (1990: 152), states
which ‘have had to catch up economically, have generally accumulated
more power from their citizens than those which have not’. In centralised
states, where power is concentrated on the executive, the capacity of policy-
makers to influence the interest group system is relatively high because the
state enjoys a strong position, which makes it possible for it to have an influ-
ence on their creation, and on the extent of their access to government
structures, thus determining their effectiveness. Indeed, while access to the
power is in principle defined along traditional pluralist lines, the channels
for interest intermediation in CEE are limited by the dominant role played
by both the state and dominant political parties, besides mechanisms of
path-dependency. The Tripartite Councils and Parliaments are the main
institutionalised channels for interest intermediation in the accession coun-
tries. This scheme played an essential role in fostering social dialogue
between national governments and socio-economic interests. However, the
structures for social dialogue in the accession countries are far from perfect



as explained by the Union of Industrial Employers’ Confederations of
Europe (UNICE):

The dialogue between government and business needs to be further
developed. […] Consultation with stakeholders is still insufficient across
the board and Czech regulators need to be more open in their dialogue
with the business Community. (UNICE 2002a)

In this context, the tripartite councils are important because they have
ensured that – despite infrequent agreements – governments, trade unions
and employers associations in Eastern Europe have remained in constant
contact, thus creating the basis for emerging policy communities, which
provide a more efficient environment for future negotiation and consensus.
As Wiesenthal (1996: 55) argues, tripartite arrangements constitute a ‘delib-
erate constitutional innovation’, which marks a departure from Western
European tripartite models. Tripartite arrangements are, in his view, the result
of the prevalence of political parties over other actors, and the response to
the need for more deliberative policy-making practices in the newly
democratised countries.

Parliament is also an important channel for interest representation in CEE.
Research by Ágh (1999) illustrates the slow Europeanisation of government
structures and parliaments in CEE, while in the case of the Polish Sejm,
research by Olson et al. (1998: 101–23) reveals an absence of stable commit-
tee membership and strong leadership, limiting interest groups’ ability to
actively participate in the decision making regarding Europe. In the Latvian
case, organised sectoral interests have put pressure on Parliament to include
interested parties in hearings, so that they are able to air their views on new
legislation. In their view,

There is a need to establish better channels of communication between
the members of Parliament and the public […]. But first, members of
Parliament need to recognise that they are not only accountable to their
electorate once every four years. (UNICE 2002a)

More recently, organised interests have developed less institutionalised
patterns of dialogue with decision-makers. For instance, since 2003 there are
regular meetings between the Estonian Chamber of Commerce and Industry
(ECCI) with the Prime Minister so that they can discuss issues of interest to
them (ECCI News 2003). There are similar meetings between the President of
the Hungarian Chamber of Commerce and Industry (HCCI) with the Prime
Minister ‘in order to carry out consultations about the situation of the
economy’ (Parragh 2004).

Civil society – defined as ‘the independent self-organisation of society,
the constituent parts of which voluntarily engage in public activity to pursue
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individual, group, or national interests within the context of a legally
defined state–society relationship’ (Weigle and Butterfield 1992: 3) – is
slowly forming, thus providing that kind of social differentiation that is req-
uisite for a competitive democratic system. Part of the communist legacy has
been a deeply individualistic society, and a generalised level of civic incom-
petence, which has also prevented the development of those social and
organisational skills that constitute social capital (Padgett 2000: 14).
According to Padgett, post-communist societies are characterised by wide-
spread insecurity, while diffuse demands for the government to carry on
supporting individuals, make it difficult to create the appropriate environ-
ment for the development of post-materialist values. The average citizen is
too concerned with the fulfilment of private concerns inhibiting the possi-
bility of collective action. Consequently, ‘the post-communist society can be
expected to be infertile ground for collective action’ (Padgett 2000: 12–17).

Such analysis points towards another defining element of interest politics
in CEE: the immaturity of the system. BIAs are still learning how to lobby
effectively. As it will be argued below, these organisations lack basic skills,
such as being aware of when to lobby or contact parliament; keeping track of
the legislative agenda; maintaining good links with the civil service; articu-
lating cohesive and convincing arguments; striking effective coalitions. As
I suggest below, such inexperience is reflected on the terms of relationship
between Eastern European interest groups and Eurogroups.

The legitimisation of interest politics has been weakened as the result of
the presence in senior positions of individuals who were part of the
Communist regime. According to the representative of the Hungarian
Association of Craftsmen Corporations in Brussels,

With the changes after 1989, only those [previously in charge of the gov-
ernment’s organisations] were able to efficiently manage professional
associations and organisations. Since they did not want to lose their priv-
ileges, they have tightly held to their positions. I have to admit that most
of these people are real experts in their field.7

This evidence seems to corroborate the view that identifies the revitalisation
of old networks and old behavioural patterns as factors delaying the emer-
gence of a fully fledged system of interest representation. The articulation of
interests in the former socialist countries is constrained by the ‘dense and
complex institutional legacy’ of the previous political and economic order
that still shape expectations and patterns of conduct. (Nielsen et al. 1995: 4).

The lack of sufficient resources and public support have seriously delayed
the emergence of forms of interest intermediation other than political par-
ties in CEE. Nagle and Mahr (1999: 127) observe that in CEE ‘the metamor-
phosis from latent to organised interest group for members of the growing
underclass […] has not yet occurred’. The citizens of Eastern Europe have not



yet fully formed their subjective class identities and, in turn, this inability to
formulate subjective identities affects interest group membership. Since a
single interest group will never account for all the concerns of an individual,
the latter will be unable to hold more than one group identity, thus poten-
tially reducing the possibility of belonging to one or even more interest
groups. As Padgett argues, because the absence of identity securing mecha-
nisms and of a fully developed civic culture, group mobilisation ‘becomes
over-dependent on the provision of selective membership incentives’
(Padgett 2000: 16). These incentives are based not only on economic gain,
but also on the relatively little investment required to set up organisational
structures which were operational before 1989 (Pérez-Solórzano Borragán
2001b).

The confusion regarding the nature and identity of interest groups is exac-
erbated by the fact that not all interests within one sector belong to the same
umbrella organisation. Most importantly, there have been instances when
organisations representing similar interests have not managed to create a
common front and even questioned each other’s legitimacy, so making it
more difficult for decision-makers to deal with demands coming from a vari-
ety or groups. The inability of the Hungarian BIAs to create a common front
vis-à-vis the government during the reform of the Hungarian Law on
Chambers, which in 2000 eliminated compulsory chamber membership, is
an excellent illustration of this state of affairs. Opposition to the reform from
both political parties and the business sector was slow and divided. The
HCCI in particular, was unable to influence the executive early on, while the
proposal was being drafted. The government was thus able to advance legis-
lation intended to limit Hungarian business chambers’ access to decision
making without having to consider alterative proposal (Pérez-Solórzano
Borragán 2001b). The inadequacy of the opposition’s strategies was recog-
nised by the Budapest Chamber’s Deputy President, Angéla Jähl Szatmáry:

it is partly our fault that we have not contacted them directly, thinking
that it is enough to talk to entrepreneurs because they are our members.
However, we now feel that we have not shown ourselves enough to the
legislators. I think that what happened was that we have been involved
too much in creating services for businesses, for which we have received
no funds from the government, and we simply have not spent enough on
promoting ourselves. A big mistake, but I do not think we should pay
such a drastic price for it. (Mohorovice 1999: 3)

In conclusion, this fuzzy domestic environment proved to be unsuitable for
the kind of diffusion and learning processes that we have discussed in this
section in relation to Europeanisation. The following section looks at
the accession countries’ repertoires of interest intermediation at both the
national and transnational levels.
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Lesson drawing at the national level

At the domestic level, Europeanisation is reflected on in the interaction
between interest groups and their national governments and parliaments
and on the adaptation of interest groups’ structures and activities to the
prospective EU membership. National governments are the interlocutors in
the negotiations with the EU and enjoy the best communication networks.
Consequently, it is essential for interest groups to strengthen their contacts
with their national governments and parliaments to secure some degree of
influence in the negotiation process with the European Union. In this con-
text the President of the HCCI sees the association as an influential govern-
ment partner in the preparation for European Union membership,

Our current task is to co-operate with the Government as we prepare
Hungarian entrepreneurs for membership of the European Union. The
Government is counting on the contribution of the chambers, particu-
larly the Hungarian Chamber of Commerce and Industry, to all the
economic policy initiatives that are to have a decisive effect on the next
ten years of Hungary’s history. The Government looks to the Chamber as
a partner, and believes that ongoing dialogue with the business world is
crucial. (Parragh 2004)

Despite a decade of democratic experience, the fluidity of the consultation
process between organised interests and decision-makers is not evident. As
the CAPE8 2001, 2002 and 2003 Surveys on Corporate Readiness for the EU
Single Market in the then ten Candidate Countries of Central Europe show,9

communication between national governments and the business sector on
enlargement-related issues is limited. Only 4.93 per cent of the companies
surveyed are regularly consulted by their national governments and are
confident that the governments will fully comply with EU regulations.
Conversely, 68.58 per cent receive general information about the accession
process through the media and feel that they do not influence their govern-
ment’s negotiating position at all. Only 11.34 per cent of the respondents
declared that they receive information about areas that directly affect them
(CAPE Survey 2003). Clearly, the business community in CEE is far from
being fully involved in discussion regarding accession to the European
Union. The limited consultation on EU accession has caused concerns
amongst EU BIAs operating in Brussels. These have called on ‘the political
leaders and the Commission to introduce new awareness programmes and to
consult much more with the business community in the accession countries
on economic issues’ (EUROCHAMBRES 2003a).

The intelligence, communication and representation requirements
brought about by the accession process have demanded changes in the
operations and structures of Central and Eastern European BIAs. Thus, as
discussed above, national governments and parliaments have become



lobbying targets because they make decisions on EU accession policies. As
observed by a senior representative of the HCCI, the Hungarian Chamber of
Commerce and Industry has been actively supporting Hungary’s European
integration by passing on the views of business people and by representing
their interests. The Chamber’s policy reflects the fact that the opportunities
open to Hungary on joining the European Union and the Single Market
must be realised by members of the country’s business community (Tolnay
2000).

Internal organisation of Eastern European BIAs has been transformed by
creating committees specialised on EU matters and by establishing offices of
representation in Brussels. The examples below illustrate some of these
changes. Already in 1998, the HCCI prepared an Action Plan to encourage
Hungary’s accession to the European Union (Vadász 1998). Among the mea-
sures outlined, the HCCI committed itself to strengthening co-operation
with the government in defining Hungary’s position in view of the enlarge-
ment, while it organised a number of training seminars aimed to increase EU
awareness among the staff of the regional chambers and entrepreneurs. The
HCCI sees itself as an influential player in the Hungarian transformation
process by promoting contacts with the executive on issues regarding the
enlargement, thereby easing the disruption in EU-related policy making. The
strategy for 2001–04 focuses on ‘closing the gap between the Hungarian and
European order of values, and enforcing the basic principles of the Charter
of the Association of European Chambers’.10

The Polish Chamber of Commerce (PCC) performs the role of an adviser,
but it is also an active agent in the Polish transformation process by foster-
ing continuous communication with the government and state administra-
tion, while tabling legislative initiatives aimed at ameliorating the state of
the Polish business sector. Additionally, the internal structure of the PCC has
been adapted to the new European environment by creating a Committee
for the European Union that focuses its activities on (i) preparation for nego-
tiations of Poland’s accession to the European Union, providing information
on the functioning of the European Union; (ii) representation of the Polish
business sector in Brussels; and (iii) co-operation with European business
organisations.11

The Economic Chamber of the Czech Republic (ECCR) set up a Centre for
European Integration. Since 1998 the Centre has developed training work-
shop as well as analytical papers aimed at informing the Czech business
sector about the consequences of Czech membership in the European
Union. In 1999 the Centre established a Euroclub as an informal association
of enterprises and financial institutions to help companies adapt to the new
business environment. The Euroclub meets with representatives of the
Czech government, public administration, politicians and independent
experts directly involved in the accession process to openly discuss and
exchange opinions.12
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The Bulgarian Industrial Association set up the International Projects and
Programs Centre (IPPC) to manage relations with international institutions
and organisations and regards itself as the initiator of

a network between the employers federations of the applicant countries
aiming to enhance their capability of full value participation in the acces-
sion process and negotiations and to foster cooperation between indus-
tries of these countries.13

The results of the CAPE Surveys suggest that Central and Eastern European
business sector’s preferences regarding the arena where their lobbying objec-
tives should be directed, shows an atypical short-term planning of business
interest in these countries. About 40 per cent of the companies surveyed
regard EU lobbying as a ‘very important’ aspect of their representation activ-
ities. Within that group, the majority of companies (almost 45 per cent)
rated lobbying at the domestic level higher than lobbying in Brussels. On the
other hand, about 52 per cent of the companies polled believe EU lobbying
not to be very important. Influencing the EU institutions and Member States
is only a priority for about 30 per cent of the respondents at the domestic
level and at the Brussels level. It is interesting to notice that objectives that
are not deemed relevant to be acted upon at the domestic level are not con-
sidered relevant to the Brussels level either (CAPE Survey 2003).

Lesson drawing at the supranational level

At the supranational level BIAs from the accession countries have developed
institutionalised and non-institutionalised contacts with EU institutions and
wide European associations. These contacts have been managed through the
national offices and/or by establishing an office of representation in
Brussels. To improve their European profile, a number of interest groups
from the accession countries have joined Europe-wide associations or
Eurogroups based in Brussels. In this section, the analysis will focus on the
interaction between BIAs from CEE and the most relevant business associa-
tions operating in Brussels.14 These include EUROCHAMBRES (Association of
European Chambers of Commerce and Industry), EUROCOMMERCE
(European Federation of Retailing and Distribution), UEAPME (European
Association of Craft, Small-and Medium-Sized Enterprises) and UNICE. The
expanding transnational activity of interest groups from CEE and their
exposure to the EU lobbying environment allows for the exchange of norms
and ways of doing between partners (Pérez-Solórzano Borragán 1998, 2001a,
2001b). This process faces BIAs from CEE and their EU partners with a num-
ber of challenges in terms of identification of suitable partners, trust,
dependency, political culture, and diversity of interests that shape the nature
of their relationship (Pérez-Solórzano Borragán 2003). European BIAs have
been supportive of the enlargement process since the early 1990s. This



support however, depends on a number of conditions being met: candidate
countries should join the European Union as soon as they are ready in polit-
ical, economic and administrative terms. At the time of accession the new
members must have adopted the acquis communautaire and reached a satis-
factory level of implementation and enforcement of EU rules. A viable
financial framework for enlargement should be agreed. The EU institutions
and decision-making procedures should be ready to include the new mem-
bers (UNICE 2002b; Eurochambres 2003c).

The Europeanising effect derived form this partnership can be observed in
the Eurogroups’ willingness to transfer some of their sectoral information to
the newcomers on subjects regarding (i) events concerning individual EU
policy areas and EU Member States; (ii) the structure of European institutions
and legislative procedures within the EU; (iii) reports elaborated by their
policy analysis units; (iv) expert knowledge on the harmonisation of laws;
and (v) potential European sources to co-finance projects in the candidate
countries (Fink-Hafner 1994: 229). More specifically, in addition to opening
their membership to BIAs from the accession countries, European BIAs are
actively engaged in the transformation of domestic structures for interest
intermediation in the accession countries. For instance, UNICE has set up a
Task Force on Enlargement (UTFE) which asses the progress made by the
business sectors in the candidate countries while making recommendations
on how to overcome them (UNICE 2002b).

Since 2000 EUROCHAMBRES has been involved in CAPE Programme
(Chambers Accession Programme for Eastern Europe), funded by the
European Commission. As its predecessors (CAPE I and CAPE II), the third
phase of the programme will assist Chambers of Commerce and enterprises
from candidate countries to prepare for EU accession. The programme
includes the elaboration of the CAPE Survey measuring the readiness of
Central European companies for accession; the CAPE Acquis Audit for the
external assessment of Central European companies on their level of com-
pliance with relevant EU legislation; and the Central European Academies, a
training benchmarking opportunity for Central European Chambers
(EUROCHAMBRES 2003b).

This relationship is asymmetrical in nature, since BIAs from CEE rely on
both the Eurogroups’ know-how and their decision-making networks.
Central and Eastern European organisations lag behind their European
counterparts in terms of institutional organisation and efficiency. In the case
of Hungary, for example, it has been argued that ‘the self-organisation of the
employers’, and their ties at a pan-European level, represent the weakest
points in the Europeanisation of Hungary’s political system (Ágh 1994: 18).
The Bulgarian Chamber of Commerce and Industry (BCCI) recognises the
value of its relationship with EUROCHAMBRES. This provides useful con-
tacts and conventions, helping the BCCI to support Bulgarian enterprises.
The same is true for the relationship with the SMEs, which is valuable for
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update information on participation in EU training sessions, seminars,
projects and programmes.15

Equally, a representative of CEBRE16 recognises

That CEBRE cannot share its extensive experience in lobbying and per-
suade EU officials to change the draft EC directive in favour of Czech busi-
nesses. However, the fact that over 40 Czech companies requested advise
and assistance (individually conducted analyses and studies, the moni-
toring of development of EU legislation, studies of impact), and that
Czech managers and company euro-correspondents spent 11 weeks on
short-term attachments at the CEBRE office can be considered a great
success. (Senarová 2003: 2)

Particularly during the accession period, the representative role of BIAs was
limited since these countries were not yet full EU members. This limitation
may explain why most of their own literature focuses on their role as infor-
mation gatherers and distributors. For instance the BCCI ‘receives and pro-
vides current information concerning the European legislation’ concerning
directives, amendments to policies and policy proposals.17 There is never any
indication regarding their ability to influence the policy making process as
their EU counterparts do.

The aim is to trace out the underlying purposes in improving the
European legislation so that BCCI brought them to the knowledge of
the Bulgarian competent institutions to suggest suitable solutions about
the national legislation by providing this type of information.18

At the same time, BIAs operating in Brussels perceive themselves as agents of
change in their own countries, as ‘conveyor belts’, transferring the knowl-
edge and expertise they have acquired to domestic politics, in support of a
more participative political culture (Cizelj 2000; Fink-Hafner 2000). In the
words of the Vice-President of the Chamber of Commerce and Industry of
Slovenia,

We believe that [the Slovenian Business and Research Association] is
going to be a step forward in acquiring and getting a qualified even more
reliable, and what is important, independent source of information for
our business community. (Stantie 2000)

This rhetoric is also functional to their own legitimisation vis-à-vis their
domestic constituencies and politicians. As argued by the Secretary General
of UNICE,

The membership of the Hungarian business community in UNICE is a
strong message: it is a guarantee that you not only fully share the values



of free enterprise, competition, wealth creation, but also integration in a
large internal market. (De Buck 2002)

As discussed earlier, membership has become over-dependent on the provi-
sion of selective membership incentives, hence securing an effective access
to the European arena is essential in the provision of selective membership
goods.

Organised interest from CEE have established offices of representation in
Brussels. Nowadays, there are 38 offices operating in Brussels.19 The overall
number does not even reach 2 per cent of the Brussels-based lobbying com-
munity, but the number of offices has more than doubled since 1996 and
there are plans for further expansion. The status and representation arrange-
ments of these offices vary greatly. Most offices represent business interests,
while others perform a wider function as research and development offices,
public relations bureaux, territorial representations and cultural ambas-
sadors. This is a reflection of the heterogeneity of their clientele and the
recent development of interest group activities and legislation in their coun-
tries of origin.

The main tasks performed by the Central and Eastern European Offices of
Representation (CEORs) are very similar to those performed by their coun-
terparts from the other Member States: (i) to inform their members at the
national level about EU legislation, funding opportunities, and relevant
developments in EU Member States; (ii) to represent their members in large
European associations; (iii) to provide members with specific services
on request; (iv) to raise their members’ profile at the European level; and
(v) to design training seminars for their members in order to increase their
awareness of the enlargement process. For instance, the Brussels office of the
Polish Chamber of Commerce, the KIG Euroconsulting,20 not only offers
information and services concerning the EU to its members, but also regu-
larly informs the Polish government on the attitude of Polish entrepreneurs
to EU membership (Poland 2000). The Slovenian Business and Research
Association (SBRA)21 provides strategic advice to its member companies
regarding their adaptation to EU legal and socio-economic requirements;
and most importantly it enjoyed direct representation on the governmental
working groups which were preparing the negotiation process for accession.
The Czech Business Representation in Brussels (CEBRE) was set up by the
main cross-sectoral economic actors in the Czech Republic, namely the
Confederation of Employers’ and Entrepreneurs’ Associations of the Czech
Republic, the Confederation of Industry of the Czech Republic and the
Economic Chamber of the Czech Republic. This venture receives public
support through the Ministry of Industry and Trade and CzechTrade, its
trade promotion agency. The CEBRE employs three members of staff and its
functions include: representation of the Czech business community; provid-
ing entrepreneurs and their organisations with information and services
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facilitating their integration into the Single European Market; representation
of various Czech entrepreneurial and employers’ organisations at their pan-
European counterparts based in Brussels; and promoting the interests of
Czech businesses within the context of EU institutions and European associ-
ations.22 Unsurprisingly, CEBRE’s role focuses on the collection of transfer of
information and know-how about the EU.

The examples presented in this section offer an important insight into the
idiosyncrasy of Central and Eastern European structures for EU interest
representation. Despite the lack of resources and the relative inexperience of
the lobbying game, interest groups from the CEE are trying to find their own
cluster in an overcrowded European lobbying arena. This search for their
own space is accompanied by their increasingly important role not only as
lobbyists and advisers, but also as agents in the transformation process that
takes place in their countries. When providing services to their membership,
they must address issues that are not only EU specific, but very often relate
to the adaptation of the transforming democracies to the new international
arena. The effectiveness of their role is clearly illustrated by the results of the
CAPE 2003 survey, which shows how 74 per cent of the companies surveyed
believe that it is important to be represented in Brussels through their
branch association or Chamber of Commerce. Yet, only 2.3 per cent considers
it important to have their own representation in Brussels.

Conclusion

This chapter has provided evidence of the Europeanisation of domestic
structures for interest representation in the candidate countries of Central
and Eastern Europe. The empirical data here reviewed shows two strands of
Europeanisation. First, Europeanisation has taken place as the result of
attempts by the Central and Eastern European interest groups to become
actively involved in the domestic and transnational decision-making process
regarding EU accession. Second, active involvement of Eurogroups in the
establishment of structures for interest representation in the candidate coun-
tries has provided the benchmarks for the institutionalisation of a rather
loosely defined ‘European model’. The case-studies discussed illustrate the
pattern of transfer of know-how and influence. Hence, the Europeanised
activities of Central and Eastern European interest groups reproduce a
model of interest mediation, where the exchange and ownership of
information are more important than the actual impact on policy making.

It is in this context that the case for ‘The Lesson-Drawing Model’ is made
as a theoretical tool to analyse the Europeanisation of interest politics in the
accession countries. Unlike the more commonly applied conditionality
model, the lesson-drawing model allows the study of non-state actors who
exhibit a much more heterogeneous behaviour as a result of wider flexibility
in terms of both the quality and level of rule adaptation, due to the lack of



coercive measures of any real significance. As the interaction between
Central and Eastern European interest and their EU counterparts shows, the
density of interactions with EU actors and EU-centred epistemic communi-
ties (i.e. the source of ideas involved in lesson-drawing) is at the core of the
CEORs’ Brussels experience, to the extent that Central and Eastern European
‘lobbyists’ working in Brussels regard themselves as ‘conveyor belts’, trans-
ferring the knowledge and experience acquired on consultative politics for
the development of a more participative political culture in their countries
of origin. Additionally, the perceived transferability of rules is illustrated by
the extent to which the services offered by the CEORs are portrayed to their
domestic constituencies as membership incentives. The minimisation of
adoption costs is attempted through the participation in joint ventures with
EU counterparts and the use of their structures and expertise for lobbying
purposes.

BIAs from the candidate countries have taken up the role of communicat-
ing the benefits and challenges of enlargement to their domestic con-
stituencies, while disseminating examples of good practice. The increasingly
Europeanised role undertaken by organised economic interests from CEE
reflects the development of an ‘indirect’ strategy for the construction of a
local ‘civil society of interests’, which in a neo-functionalist fashion is devel-
oping a supranational EU identity.

Notes

1. Namely: the stability of institutions guaranteeing democracy, the rule of law,
human rights and respect for and protection of minorities (political criterion);
the existence of a functioning market economy as well as a capacity to cope with
competitive pressures and market forces within the European Union (economic
criterion); the ability to take on the obligations of membership, including the
adherence to the aims of political, economic and monetary union (criterion on
adoption of the acquis communautaire).

2. The empirical material utilised in this chapter refers only to some of the new
Central and Eastern European Member States, particularly Hungary, Poland,
Slovenia and the Czech Republic. Where relevant, comparisons have been estab-
lished with other post-communist countries.

3. Before 1986 the neo-functionalist approach guided the scholarly debate on interest
politics. The Single European Act and the Single Market programme shifted the
focus on the analysis towards a less euro-centric approach that recognised the influ-
ence of domestic politics in interest group politics at the EU level.

4. These include Estonia, Latvia, Lithuania, Hungary, Poland, Slovenia, Czech
Republic, Slovakia. The expression accession countries will also be used throughout
the text implying the same number of countries.

5. EU membership was endorsed in all candidate countries as follows: Czech
Republic Yes, 77.33 per cent, No 22.67 per cent; Estonia Yes 66.92 per cent,
No 33.08 per cent; Hungary Yes 83.76 per cent, No 16.24 per cent; Latvia Yes
67 per cent, No 32.3 per cent; Lithuania Yes 91 per cent, No 8.96 per cent; Poland
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Yes 77.45 per cent, No 22.55 per cent; Slovakia Yes 92.46 per cent, No 6.20 per cent;
Slovenia Yes 89.61 per cent, No 10.39 per cent (Euractiv 2003).

6. The Joint Consultative Committees (JCC) set up by the European Economic and
Social Committee (EESC) since 1995 have been fundamental in bringing EU issues
to the agendas of economic and social organisations in the candidate countries,
while channelling their opinions and expertise too national and EU decision-
makers. This institutional arrangement has an advisory role. Bulgarian, Czech,
Estonia, Hungarian, Lithuanian, Polish, Romanian, Slovakian, Slovenian and
Turkish organisations meet twice a year with their EU counterparts in the context
of their respective committee.

7. Interview with Mr Ivan Halasz, representative of the Hungarian Association of
Craftsmen Corporations (IPOSZ) (1995) Brussels.

8. CAPE is a EUROCHAMBRES initiative (currently in its third phase) which is
supported by the EU PHARE programme. It seeks to strengthen chambers of
commerce and industry in Central and Eastern Europe while enhancing their
participation in the accession process.

9. The survey included 1658 companies from Bulgaria, the Czech Republic, Estonia,
Hungary, Latvia, Lithuania, Poland, Romania, Slovakia and Slovenia.

10. Hungarian Chamber of Commerce and Industry HCCI (2004) http://www.mkik.
hu/eng/index.htm consulted on 13 February.

11. Polish Chamber of Commerce and Industry (2004) http://www.kig.pl/en/
index_kig.html consulted on 12 February.

12. Economic Chamber of the Czech Republic (ECCR) (2004) http://www.komora.cz/
dokumenty.aspx?jaz�2&obl�1&kat�389&dok�1260 consulted on 29 February.

13. Bulgarian Industrial Association, www.bia-bg.com
14. The degree of importance in based on the participation of this European associa-

tions in the EU policy-making process either through formal or informal consul-
tation channels. UNICE is part of the consultation arrangements existing at the
EU level, namely the European Economic and Social Committee (EESC), the
Standing Committee on Employment (SCE), Tripartite Conferences, the Social
Dialogue meetings with the Troika of Presidencies and the Macroeconomic
Dialogue, that allow for the participation of social partners in collective bar-
gaining, whilst displaying a more cohesive structure. EUROCHAMBRES and
EUROCOMMERCE have a secondary status and thus are not always included in
existing consultative procedures. According the Communication from the
Commission to the Council, ‘Adapting and Promoting the Social Dialogue at
Community Level’, COM (98) 322, Brussels, 20 May 1998, EUROCHAMBRES is a
‘specific organisation’ while UNICE, ETUC (European Trade Union Confederation)
and CEEP (European Centre of Enterprises with Public Participation) are labelled
as general cross-industry organisations; and UEAPME is classified as a cross-industry
organisation representing certain categories of workers or undertakings.

15. Bulgarian Chamber of Commerce and Industry (BCCI) http://www.bcci.bg/ con-
sulted on 13 February 2004.

16. The Czech Business Representation (CEBRE) in Brussels opened in March 2002.
17. BCCI (2004).
18. Ibid.
19. These include Association of Agricultural Co-operatives and Companies in the

Czech Republic (AACC), AB Consultancy, Baltic Seven Islands:Saaremaa and
Hiiumaa, BRETTSCHNEIDER-Region of Bratislava, Bulgarian Chamber of
Commerce and Industry, Representation in Brussels, Czech Business



Representation (CEBRE), Central European Law Offices (a tripartite arrangement
between the Czech firm Kocián Solc Balastík, Wardinsksi & Partners of Poland and
Cechova Rakovsky of Slovakia), CEZ Power Company – EU office, City of
Tallinn – EU office, Confederation of Hungarian Employers and Industrialists
(MGYOSZ), Eastern Poland Euro Office, Estonian Farmers Organisation and
Chamber of Agriculture, EU Consulting Hungary, European Landowners
Organisation (ELO), HETA Law Offices, HunOR-Hungarian Office for Research
and Development, IKV-Economic Development Foundation, Hungarian
Association of Craftsmen Corporations (IPOSZ), ITDH-Hu (Hungarian
Investment and Trade Development Agency), Turkish Textile Exporters
Association (ITKIB), Josef Zieleniec & Partners (Czech consultancy firm), Malta
Business Bureau, Hungarian Development.Bank Representation Office (MFB),
Lithuanian Office for Technology Development, Presov Region Representation,
Slovenske Elektrarne (Slovenian electricity supplier), The Union of Chambers of
Commerce Industry Maritime Trade and Commodity Exchanges of Turkey
(TOBB), Young Businessmen Association of Turkey (TUGIAD), Turkish
Industrialists (TURBO), Turkish Business, Industry and Employers’ Association
(TUSIAD-TISK). The Network of Interest Representation Offices from Candidate
Countries (NIROC) (2004) http://www.sbra.be/Niroc.htm

20. Established in January 2000.
21. SBRA is a cross-sectoral organisation, whose members comprise the Chamber of

Commerce and Industry of Slovenia, the Universities of Ljubljana and Maribor,
the Jozef Stefan Institute, and the Co-operative Union of Slovenia as its founding
partners. In addition, its associate members include the Port of Koper, pharma-
ceutical companies such as Krka, Novo Mesto and Lek and the Insurance Union of
Slovenia among others.

22. CEBRE (2004) http://www.cebre.cz/main_eng.asp consulted on 29 February.
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Introduction

This chapter analyses how a group of activists within Romania – one of the
European Union accession countries – have engaged with a concept of
European sexual citizenship over a period of several years.1 The arena in
which this form of citizenship has been activated has been the criminal law,
which has rigorously criminalised same sex sexual practices for decades in
Romania. After years of social struggle, Romania finally repealed this crimi-
nal law on 14 January 2002. On the same day, the Parliament enacted a law
preventing and punishing all forms of discrimination based on a series of
enumerated grounds including sexual orientation. These developments
are the result of the carefully orchestrated and organised efforts of the
Romanian activists (with financial and other assistance from abroad,
including from the institutions of the European Union). They skilfully
developed an argument based on universal human rights, which was
located squarely within a set of claims regarding rights as European citizens.
The overwhelming desire by the state for membership in the European
Union, in turn, created the conditions by which such citizenship claims
became politically effective.

This chapter provides a genealogical study of the ways in which the supra-
national EU standards (human rights) were deployed ‘on the ground’ by
local activists who, in engaging in social struggle, saw themselves as making
claims to European sexual citizenship. The ultimate legal success of those
claims underscores as well how citizenship in this context cannot be inter-
preted simply in terms of a top-down or bottom-up social struggle. Rather, it
is the particular juxtaposition of the supranational and the local, within the
specific context of the politics of accession in Romania, that produced a suc-
cessful claim both to the status of human rights as Europeans, but also to a
right to active citizenship participation within the process of Romanian
accession to the European Union.



Creating and recreating homosexuality in Romania

Struggles over the decriminalisation of homosexuality, and the role of social
movement actors in the process, require an understanding of the history of
same sex relations and their legal and political status. The classification of
sexualities in law can be traced to the Penal Code of 1936, when the
Kingdom of Romania enacted Article 431, which criminalised ‘acts of sexual
inversion committed between men or between women, if provoking public
scandal’, with a penalty of six months to two years imprisonment (Human
Rights Watch 1998: 6). The framing of the law through the use of the pub-
lic/private distinction is significant (and ‘public scandal’ is highly ambigu-
ous in the way in which it can cut across public and private space). The law
also was noteworthy in criminalising relations between women (unlike
many other national contexts), and also for potentially creating a private
sphere free of legal regulation for both men and women. The 1936 Penal
Code would not be revisited comprehensively until well into the Ceausescu
era in 1968. Ceausescu, a relatively unknown Communist Party apparatchik,
assumed power in 1964. The 1968 Penal Code revision can be viewed as an
opportunity taken to reinforce what would be – by any comparison – a total-
itarian regime of surveillance and intense regulation achieved through an
invasive state and the annihilation of the private sphere (Human Rights
Watch 1998: 11–12). Thus, the 1968 Penal Code saw the enactment of
Articles 200–2:

Article 200: Sexual relations between persons of the same sex are
punishable by imprisonment of one to five years.

Article 201: ‘Acts of sexual perversion which cause public scandal’ are
punishable with one to five years imprisonment.

Article 202: dealt with ‘sexual corruption’ of a minor.
Sexual perversion was defined as ‘any unnatural act in connection with 

sexual life, other than those provided in Article 200’.
(Human Rights Watch 1998: 11)

Thus, by virtue of Article 200, homosexuality was made illegal with no
requirement of public scandal, and with increased penalties. This legal inva-
sion of the private sphere must be placed in a wider context of sex/gender
regulation in Romania, particularly the brutal invasiveness and surveillance
of women’s bodies through harsh anti-abortion laws enforced in large mea-
sure through routine gynecological examinations, in combination with
severe prison sentences for performing or obtaining an abortion (see gener-
ally Kligman 1998). Under the Ceausescu regime, there was no realm beyond
the interest of the state.

Article 200 served two purposes. First, extensive testimonial evidence
establishes that it was regularly and rigorously enforced against those
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accused of same sex sexual relations, ‘amid virtual indifference abroad’
(Human Rights Watch 1998: 13). Second, particularly in the final years of the
Ceausescu era, Article 200 could usefully be used ‘against ideological non-
conformists’ (Human Rights Watch 1998: 13). In the 1980s, when western
attention began to focus on human rights abuses in Romania, ‘the dubious
and disloyal could be charged under Article 200 without attracting interna-
tional attention – allowing Ceausescu’s human-rights record to remain cos-
metically clear’ (Human Rights Watch 1998: 12).

The (arguably inaccurately described) ‘fall of Communism’ in Romania in
December 1989, is engrained on most western memories with one image:
the execution of Nicolae and Elena Ceausescu. Less widely known is the
extent to which the National Salvation Front which assumed power, later to
win election, represented a high degree of continuity with the Communist
regime, both in terms of who governed, and in terms of policy. The absence
of civil society in Ceausescu’s Romania (surveillance was routinely carried
out by citizens on each other, leading to the distrust of any group) left a gap
for a post-1989 state apparatus devoid of the ideological anchor of
Ceausescu’s brand of Communism. The vacuum was filled by a reliance on
ethnic national politics; a discourse which had also served Ceausescu very
well (see generally Gallagher 1995).

Thus, although the ‘new’ government repealed the laws prohibiting
abortion, and did so very quickly, it showed no similar desire to repeal
Article 200. Indeed, the early years of the Iliescu government were not char-
acterised by a ‘progressive’ approach in this or other areas, nor was there a
particular concern with Romania’s image in the west (Phinnemore 2001: 252).
With time, this intransigence dissipated, as it became increasingly clear that
Romania’s future lay westward (Gallagher 2001: 108). It also became appar-
ent that any invitations to join the institutions of the west would come with
both political and economic conditions attached. With respect to homosex-
uality, this was true as early as 1993, when rapporteurs from the Council of
Europe, visiting Romania following its application for admission, began rais-
ing the issue of Article 200 (Human Rights Watch 1998: 30). The response
from then Minister of Justice, Petre Ninosu, was far from accommodating:
‘if we let homosexuals do as they please, it would mean entering Europe
from behind’ (Human Rights Watch 1998: 31–2). Little did Ninosu realise
the conditions that would be demanded by other institutions – the EU, IMF,
World Bank – throughout the 1990s. It would also become clear that pressure
from the European Union, rather than the Council of Europe, would prove
to be the effective force for legal change.

The brand of social conservatism exemplified by Ninosu’s statement char-
acterised the attitude of many Romanian politicians, and this made it
extremely difficult even for those governments prepared to repeal Article 200
to achieve the political backing for such a measure. It was also an attitude
strongly fostered by the Romanian Orthodox Church, a central player in



politics and society, which seized upon the issue in the name of the
defence of a Romanian (Orthodox-Christian) way of life (Human Rights
Watch 1998: 33).

In September 1993, the assembly of the Council of Europe called on
Romania to repeal Article 200, despite also admitting Romania to the Council.
Additional pressure for reform came from a decision of the Romanian
Constitutional Court in July 1994, which found that Article 200 violated pri-
vacy rights guaranteed by Romania’s Constitution, to the extent that it crimi-
nalised acts committed in private (Human Rights Watch 1998: 32). However,
the Court also (highly problematically) reintroduced the concept of ‘public
scandal’ into the law. In response to these developments, the Romanian
government and Parliament, in November 1996, brought into force a ‘new’
Article 200, which echoed the earlier formulation of criminal regulation found
in the 1936 Penal Code. The new Article 200 relied again on the public/private
distinction to criminalise ‘sexual relations between persons of the same sex, if
producing public scandal’ (para 1) with a penalty of one to five years impris-
onment. Paragraph 5 of Article 200 punished ‘inciting or encouraging a
person, in public, to commit the acts’, again with a penalty of one to five years
(Human Rights Watch 1998: 2). In fact, paragraph 5 amounted to a ban on any
form of homosexual association. A reliance on public scandal was deployed in
order to claim compliance with human rights jurisprudence, which itself has
relied heavily on protecting a private sphere, but which historically has done
little to protect the expression of sexuality in public life.

The legal change, part of an omnibus penal law reform package, despite
providing only a limited decriminalisation of homosexuality, took two years
and two defeats in Parliament to enact. This can be explained by the oppo-
sition of many nationalist Members of Parliament (upon whom the govern-
ment relied), as well as a hostile press, and an Orthodox Church asserting its
role in the political life of Romania. For all of these forces, resistance to
change would be characterised consistently in terms of the protection of a
religious-cultural way of life, against outside influences and conspiracies
seeking to undermine traditional Romanian values. These tropes have a long
history in Romania, and have been consistently deployed in the name of
ethnic nationalism. As well, for the Church, the issue of homosexuality pro-
vided a device through which it could reassert its authority in public, politi-
cal life (and other issues, such as abortion, were not politically ‘saleable’,
given the association of abortion regulation with Communism). The
Church, in this way, could assert an independent role, which also enabled it,
to some extent, to draw attention away from its own dubious past associa-
tions with the Ceausescu regime (Gallagher 1996).

The ‘reform’ of 1996 – brought in shortly before a general election the rul-
ing party would lose – was a far from satisfactory solution from a human
rights perspective. In a country in which the private sphere had little history
as a zone free from state intrusion, and in which civil society in the public
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sphere remained extremely weak to nonexistent, there was little ‘freedom’
either for sexual acts in ‘private’ (which might well be found to cause public
scandal), or for sexual expression of an identity in ‘public’ through lesbian
and gay civil society or commercialised actors (which definitely would be
interpreted as causing public scandal). The effect was to close down virtually
all homosexual expression. Add to this legislative double bind an extremely
homophobic police force, and the results are predictable. Human rights
organisations have documented extensive use of the law, resulting in arrests
and convictions, as well as police and prison brutality (Human Rights Watch
1998: 47). Perhaps most famously, Amnesty International took up the case of
the only woman convicted under Article 200, in a culture where lesbian
women’s sexuality has been largely erased. It was within this environment
that ACCEPT was formed.

Any analysis of the impact of European integration and other transna-
tional and international forces on the decriminalisation of homosexuality in
Romania must place the Bucharest-based human rights NGO, ACCEPT, at
the centre. The history of ACCEPT can be traced to 1994, when a group of
Romanians and members of the expatriate community formed the
‘Bucharest Acceptance Group’, a small collection of volunteers also associ-
ated with the Romanian Helsinki Committee. Their major success was the
organisation of a symposium entitled ‘Homosexuality – A Human Right?’ in
Sinaia, Romania in May 1995. From that conference, a permanent organisa-
tion and important civil society actor – ACCEPT – was born, which was offi-
cially registered as a human rights NGO on 25 October 1996. Because of the
presence of Article 200, ACCEPT activists chose to register as a human rights
organisation rather than as a gay and lesbian rights organisation. The latter
certainly would have been refused registration by the state, pursuant to the
explicit wording of paragraph 5 of Article 200, which bans association.

Of importance to note in this period was that the founding of ACCEPT
cannot be separated from the securing of funding to set up and develop the
organisation and its infrastructure. At the outset, funding was made avail-
able, first, by the Embassy of the Netherlands (for the Sinaia Conference),
and then by the Dutch Ministry of Foreign Affairs, as part of a programme
(called ‘MATRA’) designed to strengthen institutions in the target countries
of central and eastern Europe through their ‘twinning’ with institutions in
the Netherlands. The Romanian activists were twinned with the COC – ‘the
federation of Dutch associations for the integration of homosexualities’ –
and this partnership would continue, formally and informally, into the
future. The COC-ACCEPT project funding and expertise were crucial in the
setting up of an organisational infrastructure, the opening of office space,
developing programmes and activities, etc. ACCEPT now provides a com-
munity centre in Bucharest for cultural, social and recreational activities, a
medical and psychological counselling office, library and reading room, and
administrative office.



Despite a limited role as a service provider, however, ACCEPT’s primary
mission from the outset was as a human rights NGO centred upon the repeal
of Article 200, and more generally, on the advancement of the human rights
of sexual minorities. Importantly, ACCEPT was not established with the
primary intent of providing social, recreational and cultural support (despite its
obvious importance to lesbians and gays in Romania). Rather, as a relatively
small group of activists, its main agenda has been as a law reform project,
which was to be advanced, not through grass roots mobilisation (an unlikely
strategy for success in Romania), but through carefully planned strategic lob-
bying by a small and dedicated group of activists with an array of supporters
from abroad.2 At the same time, ACCEPT located itself domestically within
the human rights NGO community, often working to develop links between
human rights struggles (aided by the fact that many who worked for
ACCEPT had long credentials in the human rights field). Following its offi-
cial registration, ACCEPT embarked upon a sustained human rights cam-
paign domestically through lobbying, media exposure, swaying public
opinion and challenging stereotypes through more positive images at every
opportunity. ACCEPT has sought to develop, throughout its lifetime, ‘a dif-
ferent and new discourse that was based on fundamental values, appealing
to anyone irrespective of sexual orientation’ (Coman 2001).

In terms of the development of pressure from abroad, this had several
tracks. First, the twinning with the COC Netherlands – which included a
Dutch project coordinator based for a time in Bucharest – not only assisted
with the development of infrastructure, but also provided a link back to a
(liberal) EU member state (and one that had invested money in an NGO
challenging state law in Romania).3 This aspect of the history of the decrim-
inalisation campaign significant pressure from EU institutions (particularly
the EU Parliament, but also the Commission), as well as the Council of
Europe, national governments from within and outside the European
Union, interested individual politicians, NGOs, and the general public
(including demonstrations against Romanian politicians when they trav-
elled abroad, which forced them to respond publicly). Without question,
pressure from abroad – but particularly from EU institutions – forced legal
change, and activists will readily admit that without that pressure, the
chances of achieving reform would have been remote (Coman 2001).

Thus, ACCEPT, from its inception, worked tirelessly to raise the issue of
Article 200 on the agenda of the European Union and to keep it on the
agenda of the Council of Europe, which was continuing to monitor the
Romanian human rights record in this period (and which included the treat-
ment of the Roma and the Hungarian ethnic minority). Although it did play
an early role in law reform, it is fair to say that the influence of the Council
of Europe declined during the mid-late 1990s, and the influence of the
institutions of the European Union increased in that same period. Any pres-
sure that was exerted by the Council of Europe was resisted successfully by
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the state. And it would be to the institutions of the European Union that
ACCEPT would turn its attention in the drive for the elimination of
Article 200. Although other avenues were also pursued, such as encouraging
pressure from national governments (particularly the Netherlands and
Sweden), and lobbying individual politicians and other NGOs, Adrian
Coman (2001), then executive director of ACCEPT concludes, ‘I think the
repeal of Article 200 is strictly the result of EU pressure’. This pressure would
last over several years, and represents a key moment in the move towards EU
accession in Romania.

The time which the struggle would take, and the ferocity of feelings
amongst actors within the state, church, and large sections of the
general public which the issue aroused, points to a second dynamic that fer-
vently resisted the movement towards decriminalisation as a form of
Europeanisation. This dynamic was summed up by the view of Archbishop
Bartolomeu Anania, that ‘we want to join Europe, not Sodom’ (Dascalu
2000). In other words, it is the dynamic of ethnic nationalism in which out-
side challenges to a vision of community are resisted and repelled. The
Article 200 controversy, I argue in the next section, can be located on
this wider terrain on which the forces of modernisation and tradition are
engaged in social struggle.4

In a weakened state

The legacy of Communism post-1989 has been the continuation of a highly
conservative gender/sex discourse, grounded in the close nexus between
church and post-Communist state, and accentuated by the weakness of civil
society actors, as well as by the ongoing use of conspiracy theories as a
‘pseudo-reasoning method’ (Roman 2001: 59). Only by understanding that
socio-political context can the dynamics of transnationalism and globalisa-
tion in Romania be fully comprehended.

The history of post-Communist Romania underscores a profound tension
around the meaning of Romanian identity, which plays itself out on the ter-
rain of homosexuality, representing not so much a break with the past, as
continuity with it. The economic catastrophe that befell Romania in the
1980s was largely a product of Ceausescu’s obsession with clearing the for-
eign debt load at any social cost, as a means of ensuring Romanian political
sovereignty. And throughout the history of Romania, examples can be found
of constructions of foreigners and outsider powers as trying to undermine
Romanian sovereignty. This historical trajectory, combined with the relative
lack of any meaningful civil society in the transition to post-Communism,
not surprisingly produced a highly nationalist discourse:

The central place of nationalism in political life means that from 1881 to
the present day, rulers have shared a number of reflexes even if they



adhere to contrasting ideologies. First, the state must govern in the name
of the ethnic majority … Second, state laws must not be subject to exter-
nal interference or regulation as this will encroach upon Romanian sov-
ereignty in unacceptable ways … Third, freedom from foreign rule is
more important than upholding of freedom against domestic tyranny …
Fourth, native traditions are the best ones to shape Romanian government.
(Gallagher 2001: 105–6)

Thus, we find ‘the replacement of a totalitarian state which monopolised
expressions of chauvinism by a relatively weak state prepared to exploit
nationalism in order to boost its credibility but unable or unwilling to pre-
vent others going to even more extreme lengths to exploit nationalism for
their own ends’ (Gallagher 1995: 93). Robert Weiner (1997: 5) argues that
this state of affairs results from the absence of ‘a civic community or a sense
of civic engagement or involvement in public life’. As a consequence, he
claims that ‘the post-Communist regime in Romania could only mobilize
support for itself on the basis of nationalism and ethnicity’ manifested most
strongly in prejudice against minorities (Weiner 1997: 9).

As a consequence of this mobilisation, it has been far from easy for the
post-Communist state and nation to come to terms with international pres-
sures that have been exerted on Romania from numerous quarters since
1989 (see Phinnemore 2001). These pressures frequently have stemmed from
international concerns over minority issues. Although certainly not the
most corrosive pressure on national sovereignty, minority rights lobbying
from abroad has often been perceived by the state and the media as the clear-
est example of foreign interference, which must be resisted at all costs. Yet it
is here that the quandary for Romania has arisen, since it was not long after
the fall of Ceausescu that it became clear that isolation from the outside
world – or, alternatively, an alignment with Russia – was not a desirable
option, particularly in terms of economic development (Phinnemore 2001).
This has manifested itself most strongly in the desire to join the European
Union, a consensus widely shared by the population; spurred on by both the
perception of economic self-interest, as well as by the historical identity as
‘European’ (as standing in for ‘civilisation’), which had to be rebuilt follow-
ing 1989 (Batt 2001). What was also apparent, however, is that ‘when
Romania formally applied to join the EU in 1995, there was probably little
awareness that it was embracing a political project hostile to many of the
core values of Romanian nationalism’ (Gallagher 2001: 115).

For example, Romania found first that progress towards full membership
of the Council of Europe was made subject to periodic human rights review,
and it accepted that associate status with the EU required ‘respect for the
democratic principles and human rights established by the Helsinki Final
Act and the [1991] Charter of Paris for a New Europe’ (Gallagher 2001: 108).
Moreover, the EU was given a ‘right of regard’ over human rights in Romania
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by the Iliescu regime. Yet, at the same time, for many Romanians (as else-
where), the treatment of national minorities is the quintessential issue of
national sovereignty.

Human rights are only a small part of this difficult transition to a transna-
tional and globalised world order. Post-Communist Romania is best charac-
terised by the degree to which transition has been far from easy, and in
terms of how pressure from outside and above becomes the most effective
counter to a state that has strongly ethnic nationalist and inward-looking
impulses. As a consequence, minority groups come to be blamed for slow-
ing the accession process. But this popular perception is far from an accu-
rate description of Romania’s slow and difficult path into multilateral and
transnational bodies, particularly the European Union and the Council of
Europe, as well as its often strained relations with the IMF and World Bank.
The 1990s have been described as a ‘decade of frustration’ with respect to
the difficulty of integration (Phinnemore 2001). Council of Europe mem-
bership was delayed because of concerns over Romania’s human rights
record (Gallagher 1995: 130).

In terms of EU membership, however, Romania has benefited from the
decision of the European Council at the Luxembourg Summit in December
1997 to adopt an ‘all-inclusive’ accession process, even though Romania – by
all accounts – lagged far behind other accession countries in meeting the EU
accession criteria (the Copenhagen criteria adopted by the 1993 Copenhagen
European Council) of political and economic reforms (Phinnemore 2001).
The accession criteria comprised ‘stability of institutions guaranteeing
democracy, the rule of law, human rights and respect for and protection of
minorities’; the existence of a functioning market economy as well as the
capacity to cope with competitive pressures and market forces within the
Union; ‘the ability to take on the obligations of membership including
adherence to the aims of political, economic and monetary union’. In addi-
tion, the candidate state must also have created ‘the conditions for its inte-
gration through the adjustment of its administrative structures, so that
European Community legislation transposed into national legislation is
implemented effectively through appropriate administrative and judicial
structures’ (Bell 2001: 83, citing Bulletin-EC, 6–1993). The first report of the
European Commission, published in July 1997, set the tone for future
annual reports on Romania’s readiness for membership, pointing out both
progress in meeting the Copenhagen political criteria for membership, while
also recognising that Romania ‘would face serious difficulties to cope with
the competitive pressure and market forces within the Union in the
medium-term’ (Commission of the EC 1997). Subsequent annual reports
have echoed those concerns, and the EU perception has been that Romania
has been extremely slow in delivering the political, market, and institutional
reforms demanded by the European Union, and agreed in the accession
negotiations (Quinn 2002).



The Union notes with concern that Romania has made relatively little
progress in meeting the Copenhagen economic criteria. There is a need to
accelerate and deepen reforms if Romania is not to fall behind in its prepa-
rations for accession. Priority areas are: privatising/liquidating the large loss-
making enterprises; stabilising macroeconomic conditions (reducing inflation,
setting a prudent fiscal deficit); improving the business environment, reform-
ing the banking sector, notably by reducing state ownership and improving
supervision.

One can see, in this moment, the manifestation of Romania’s paradoxical
identity. The official government position – taken by governments of both
the right and centre – has been in favour of EU membership (Chiriac 2001).
But, in practice, despite agreements and promises, Romania has often been
unable to meet the standards of discipline imposed upon it by the European
Union, leaving it in the slow track towards membership, (Quinn 2002).
Much press and popular attention has focussed on EU demands – emanating
from the European Parliament especially – concerning institutionalised chil-
dren, the Roma, the Hungarian minority, and Article 200. But, in fact, the
most serious challenges to membership come, not from the political criteria,
but from the Copenhagen economic criteria, underlined by Romania’s slow-
ness in achieving market reforms, privatisation, and fiscal and monetary sta-
bility. And it has been the failure of governments to achieve these standards
of economic and political discipline – to implement them – which in turn
has undermined the goal of integration, which can then fuel an inward look-
ing ethnic nationalism, resistant to a more cosmopolitan, civic notion of cit-
izenship.5 Combined with the presence of fascist political parties with a
substantial following throughout the post-Communist period – particularly
the Greater Romania Party – the tension between acceptance of interna-
tional demands and resistance to them, is acute. As well, it must be remem-
bered that past and present post-1989 Romanian governments include many
ex-Communists with little commitment to a reform agenda, and that
Romania has had to deal with an economy and bureaucracy in a far worse
state than was the case in many neighbouring countries (Stan 1997). The
result was expressed in the November 2000 European Commission report
that ‘Romania cannot be regarded as a functioning market economy and is
not able to cope with competitive pressure and market forces within the
European Union’. (Commission of the EC 2000).

For that matter, similar patterns of discipline and resistance can be seen
in the relationship between Romania and the IMF and World Bank
throughout the post-1989 period. The conditions for financial support
have included privatisation and industrial restructuring; the creation of a
climate conducive to foreign investment; the elimination of government
price controls and industrial subsidies; and the liberalising of the foreign
exchange market (Jones 1997: 41). Loans from both the IMF and World Bank
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(as well as from the G24 countries, the International Finance Corporation,
the European Bank for Reconstruction & Development, and others) have
been conditioned upon a range of neo-liberal economic reforms such as
these, following frustration at the slow pace at which Romania has carried
out promised reforms in the past. The making of future loans conditional
upon reform provides a strongly neo-liberal disciplinary force, particularly
given Romania’s considerable foreign debt reservice payments, its down-
grading by the nine international credit rating agencies in the late 1990s,
and the relative paucity of foreign direct investment since 1989 (see Jones
1999: 48).6

My purpose in raising the range of pressures for reform is not to docu-
ment a score sheet by which to blame the Romanian state for its failure to
achieve an economic agenda set by the institutions of the European
Union, World Bank and IMF. Others routinely construct such scoresheets,
which are then deployed as ammunition to further discipline the state.
Nor should the historical role of the west in manipulating Romania and
supporting the Ceausescu state be forgotten. In the post-Communist era,
one can argue that the way in which, for example, the European Union
has demanded an extensive reform agenda covering all areas of Romania’s
economy, bureaucracy and legal system – which Romania has responded
to by creating a Ministry of European Integration which does nothing
except attempt to meet the criteria for accession – having had no promise
or guarantees of membership, helps to fuel ethnic nationalism and anti-
western interventionist sentiment; thereby reinforcing Romania’s ‘victim
complex’ (Gallagher 1995: 53).7 As Tom Gallagher (2001: 115–16) pointed
out, the west

makes obtaining a visa to travel to EU states extremely difficult for most
Romanians, often entailing waits for days outside foreign embassies
[while EU citizens require no visa to enter Romania]. Many Romanians
contrast the fact that tariff barriers have been lowered (in line with
Romania’s Europe Agreement with the EU), allowing west European
goods to flood the country, thus jeopardizing local agriculture and indus-
try, while Romanian citizens are effectively blockaded from travelling
westwards.8

So too, IMF and World Bank conditions often exacerbate already austere
living conditions through the lifting of price controls on staple items and
the privatisation of industries which survived only under an extremely dis-
jointed centrally planned economy, protected from market forces. My point
here is to underscore how the state has been weakened, battered by interna-
tional pressure from above, as well as pressure from below, from the forces of
ethnic nationalism (or fascism), orthodoxy, rampant consumerism by those



with resources (achieved through ‘a system based on corruption and patron-
age networks’ (Craiutu 2000: 182)), and with relatively little sense of civic
engagement. It is this context which makes the struggle for the repeal of
Article 200 unique and noteworthy for what it suggests about transnational
European activism and the institutions of the EU and beyond. And it is to
that story that I now return.

ACCEPT-ing accession

One of the successes of ACCEPT has been its ability to mobilise internation-
ally around the repeal of Article 200. The explanations for this success are
multifaceted. First and foremost, ACCEPT has been a human rights NGO and
not a grassroots organisation. Its executive possess a high degree of political
sophistication and experience in the human rights sector. Moreover, the lack
of a history and experience of strong civil society actors has meant a relative
absence of involvement by most lesbian and gay Romanians in the organi-
sation, combined with a Romanian fear and scepticism of ‘community’.
This, in turn, left space for professionalised human rights activists who were
not always themselves lesbian or gay to assume leadership positions. As a
consequence, discourses of professionalism and managerialism have come to
predominate, as has an agenda of international lobbying, rather than one of
social services or cultural development (although there has been some space –
and increasingly so – for both).9

Moreover, the link with the Netherlands government was a fortuitous
development, as it opened the way to successful funding applications to
other international and transnational bodies, including the European
Commission. That funding has allowed for the development and support of
an infrastructure that could carry on sophisticated international lobbying,
and which could follow up with constant pressure on the state, as well as
media campaigns aimed at changing perceptions at home. As well, the link
with the Netherlands government provided a political acknowledgement
that lesbian and gay issues were on the political agenda generally, and on the
EU accession agenda specifically (van der Veur 2001).

But despite the pressure which ACCEPT has exerted on the state internally
(and it managed to achieve a considerable degree of access to a number of
government ministries), and the savvy way in which it has used the media,
it is clear that it was EU institutional pressure – rather than pressure from
the Council of Europe, the UN, Amnesty International, Human Rights
Watch, international human rights NGOs, or foreign governments such as
the Netherlands or Sweden – which forced decriminalisation, as well as the
inclusion of sexual orientation in anti-discrimination legislation. The
European Parliament for some years had passed continuous resolutions call-
ing for an end to Article 200. Furthermore, an informal group of sympathetic
Members of the European Parliament (MEPs) (called the ‘Intergroup on Gay
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and Lesbian Rights’),10 as well as other MEPs interested in Romanian acces-
sion (such as Baroness Emma Nicholson), pushed this issue forward with
lobbying from ACCEPT and, more broadly, with backing from the
International Lesbian and Gay Association Europe (of which ACCEPT is a
member organisation) (ILGA-Europe), and from the International Gay and
Lesbian Human Rights Commission (Coman 2001).11

However, it was when the conditions of accession, in the form of the
Copenhagen political and economic criteria, were announced, that the
potential for using accession as a lever with which to push for gay rights
became clear to ACCEPT. As Adrian Coman (2001), former Executive
Director of ACCEPT, described to me, ‘when the Commission started to put
the issue on the agenda with Romanian officials, at the same time ACCEPT
succeeded in meeting basically with all the important people – including the
Minister of European Integration, the Minister of Justice, the Romanian mis-
sion in Brussels’. At this point, one finds in the Reports of the European
Parliament on Romania’s application for EU membership, and in the
Council of the European Union recommendations, as well as in the views of
the Commission and in other EU documents, a continual reference to the
repeal of Article 200 as a condition for accesssion, along with, of course,
numerous other demands.

Article 200 would be raised by the Commission, as well as by EU
Parliamentarians, on innumerable occasions. For example, in a letter of
29 May 2001, from eight MEPs to Prime Minister Nastase concerning
Article 200: ‘we look forward to welcoming Romania into the European
Union, but an essential prerequisite is that we must share the same values.
Discrimination on whatever ground may never be permitted’ (van der
Laan et al. 2001, emphasis added). Similarly, another protest from
Parliamentarians states, ‘Romania’s commitments within the EU accession
process imply both observing the EU values and principles, as well as passing
legislation in accordance with EU standards’ (European Parliament 2001).
Or, to take a further example, in answer to a parliamentary question,
Mr Verheugen (2001) on behalf of the Commission states,

[T]he criteria for accession to the European Union, as set out at the 1993
Copenhagen meeting of the European Council, make explicit reference to
the need for stability of institutions guaranteeing democracy, the rule of
law, human rights and respect for and protection of minorities. The
Commission is fully committed to ensuring that this condition for
accession is respected and will take up cases of human rights abuse in its
regular reports on candidate countries’ progress towards accession and in
its bilateral relations with them.

The two central lesbian and gay law reform issues in Romania –
decriminalisation and anti-discrimination legislation – have quite different



bases in European law, and Mark Bell (2001) has incisively explained how EU
law can provide a source of rights for citizens in the accession countries. As
ILGA-Europe (2001: 7) explains in its report on the accession countries,

A precondition for accession, as set out in the Copenhagen criteria, is the
establishment of respect for human rights, including the protection of
minorities. Moreover, Article 6(2) EU provides that: ‘the Union shall
respect fundamental rights, as guaranteed by the European Convention
for the Protection of Human Rights and Fundamental Freedoms’. It is
clear that, as a minimum, the accession countries must bring their laws
and practices into line with the jurisprudence of the European Convention.

Yet, interestingly, the Romania desk officer at the Commission describes
how, despite pressure that might be exerted by the European Union, from
the Commission perspective, ‘you are playing a little bit of a bluff game on
all human rights issues’ in the accession process, particularly given that
so-called ‘European values’ may not always appear to be shared by all existing
member states (Quinn 2002).12 The anti-discrimination law issue has a
much more explicit legal basis than decriminalisation, given the Council
Framework Directive establishing a general framework for equal treatment in
employment, which Romania is keen to show that it has enacted (although
not implemented) in an attempt to meet this element of the acquis
communitaire (and the anti-discrimination law appeared on the official polit-
ical agenda before full decriminalisation) (Bell 2001: 83).13 This is typical of
the Romanian approach, which is to focus on the enactment of legislation,
even when there is no mechanism for implementation (an approach which
Commission officials find problematic and dismaying) (Quinn 2002).

In 2002, Romania (and the European Union) finally witnessed the repeal
of Article 200 and the inclusion of sexual orientation in national anti-
discrimination legislation (after its earlier exclusion by a Parliamentary
committee, which was followed by informal pressure from the European
Commission to include it). In the end, these successes were somewhat anti-
climactic, achieved without much official fanfare, and after so much strug-
gle. As the Commission of the EC (2001) (earlier) described the significance
of this legal move, ‘this represents a major and positive development in
human rights legislation that brings Romania into line with European stan-
dards’. How should this culmination of years of lobbying and struggle be
understood? My answer in this chapter is to suggest that it should be read as
a cautionary, indeterminate, yet fascinating genealogical tale of the making
of European citizens. As I have tried to emphasise, sexual citizenship claims
in Romania have not been a ‘bottom-up’ social movement process. Rather,
they have been effectively backed up by external pressure, although with a
strong sense of ‘ownership’ of the agenda domestically by ACCEPT. In such
a context, the relationship between legal and social change may be even
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more tenuous than in other national contexts, but ACCEPT would be the
first to admit this. However, neither should the significance of legal change
be underestimated. Criminal law concerning homosexuality was not merely
of symbolic importance in Romanian society. It had a brutally material
impact. But it is unlikely that most Romanians will feel any sense of ‘owner-
ship’ of law reform. Instead, for some, it may reinforce their scepticism and
bewilderment at ‘European values’ of citizenship, and reinforce Romania’s
historically paradoxical relationship with ‘Europe’, in terms of its own
national identity.

Conclusions

In conclusion, the analysis of a citizenship rights campaign raised in this
chapter – with the relationship between pressure exerted from above, and
the politics of social change within Romania domestically – raises wider
questions for future study. First, to what extent are we witnessing the emer-
gence of Romanians who embrace a different conception of citizenship –
who may identify as lesbian or gay – and who, as a result, express a more cos-
mopolitan, European sense of identity, based on plural allegiances (Gallagher
2001: 121)? Could this law reform campaign be seen to contribute to this
end? That would potentially represent an enormous shift, which might
include the creation of a ‘rights based conception of civil society’ (Haddock
and Caraiani 1999: 274), rather than the traditionally highly collectivist and
communitarian notion of identity through which, as Roman (2001: 55)
argues, ‘a “minimalist citizen” mentality is created, with low self-esteem, dis-
trust for institutions and the law, fear of public servants, and a tendency to
suffer from a persecution complex regarding hierarchical inferiority’.
Perhaps, alternatively, we may see emerging some hybrid notion of commu-
nitarian and cosmopolitan identities, leaving us to consider what such an
identity might actually look like. How might the European Union contribute
to that process, while mindful of the dangers of imposing a vision of citi-
zenship from above (and bearing in mind the ignoble role which the west
has played in Romania in the past)? Can the idea/l of ‘civilisation’, which
many Romanians (including many ACCEPT members) embrace through the
language of human rights, be reclaimed, so as to bypass the historical
resonances identified by critics of the European Union, such as Fitzpatrick
(2001) and others? Can law reform actually contribute to the development
of civil society, and how will lesbian and gay identities emerge in this con-
text, in which law reform around homosexuality has been so transnationally
driven? And is ‘civil society’ the panacea that European institutions assume
it to be? Is the discourse of human rights cynically deployed by EU actors
so as to mask an underlying neo-liberal agenda imposed unquestioningly
on the accession countries? To what extent will an emerging gay identity
be cosmopolitan and globalised, or will it retain some communitarian



roots? To what extent can European actors avoid the colonial impulse?
COC Netherlands is moved on to work actively on a lesbian and gay
empowerment project in the Republic of Moldova. Is this a force for ‘liber-
ation’, or should it be seen as an example of the colonisation of sexuality
by the west?

Finally, in the Romanian context, legal recognition issues are starkly insep-
arable from the economic. Issues of recognition and redistribution can be
seen to merge. To what extent can a cosmopolitan, or globalised, identity be
meaningful, given the standard of living of the majority in Romania today?
For many, a westernised identity can be little more than a dream; one which
is linked to migration and a relationship with a westerner who might act as
an immigration sponsor. This underscores how an analysis of sexual identi-
ties and social change must be linked to existing economic inequalities.

In closing, an anecdote perhaps best encapsulates the paradox of Romanian
gay politics. In the autumn of 2001, the new American ambassador to
Romania, Michael Guest, arrived. A Bush appointment, and NATO expert,
the openly gay ambassador arrived with his partner in Bucharest to much
press attention, and was duly received by the government (Gall 2001).
Should this event be read as a capitulation of the weakened state to interna-
tional pressure; underscoring the inequality in the relationship between
‘west’ and ‘east’? Alternatively, does it provide evidence of a movement of
social change, which marks a historical shift? My answer in this chapter has
been to suggest that both readings provide partial truths about the emerging
politics of sexuality and citizenship in a European legal and political order;
and it is in the years ahead, as the drive for European accession continues,
that the implications of sexual citizenship in this dynamic region will
become increasingly apparent.

Notes

1. The financial assistance of a British Academy Small Research Grant is gratefully
acknowledged by the author.

2. With its legal victories now achieved, the future role of ACCEPT will be an inter-
esting issue. As former Executive Director Adrian Coman (2001) predicted to me:
‘in five years, ACCEPT will have specialised services for lesbian and gay people; it
will be a resource for any initiative targeted at lesbian, gay, bisexual and transgen-
dered people in Romania, and that would include, for example, strategies of the
Ministry for Labour and Social Protection’.

3. The COC has continued to collaborate with ACCEPT with the support of the
MATRA programme. The focus has been on reaching out to local lesbian and gay
organisations in Romania, and to assist with the development of the Bulgarian les-
bian and gay movement (by drawing upon the experience and expertise of
ACCEPT).

4. See Haddock and Caraiani (1999: 258): ‘Modernizers have sought to adopt
(something like) the western conception of civil society, with a stress on human
rights, the rule of law, economic liberalism and association with pan-European
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institutions. They have found themselves confronted not only by hard-line
nationalists, for whom cosmopolitan language is a betrayal of Romanian national
identity, but by traditionalists intent upon reconciling a distinctive Romanian
inheritance with a wider Europe des patries.’

5. Gallagher (2001: 114) suggests, in this regard, that ‘perhaps … mainstream parties
and indeed much of public opinion in Romania are in the process of acquiring
dual identities based on pro-Europeanism and nationalism – the dominant
element depending on the degree of national security or insecurity felt at a given
moment’.

6. A review of the past decade of volumes of The Banker and Euromoney magazines
provides a useful introduction to this history. See for example Euromoney
(1997: 128).

7. Although, at the same time, ‘between 1990 and 1999 the European Union pro-
vided assistance to Romania under the PHARE programme totalling 1203 million
[Euros] and … as part of the pre-accession strategy Romania will receive some
630 million per year from 2000 to 2002’ European Parliament (2000: 11).

8. As of 1 January 2002, the EU travel visa requirement was lifted for Romanians;
however, proof of health insurance and adequate funds is still required (and
prevents many Romanians from travelling easily).

9. Not surprisingly, there has been a fair amount of dissent amongst some segments
of the Romanian gay population around issues of representation (‘can ACCEPT
speak for gays?’), as well as over the relative roles and merits of grassroots activism
and professionalism. The professionalism of ACCEPT is confirmed by those with
whom the organisation has dealt; see for example, the comments of Martijn
Quinn, Romania Desk Officer at the European Commission (2002): ‘they were the
best organised lobby I’ve come across. … ACCEPT knew the system; were able to
use more institutions to put pressure on. … If I had to give advice to any NGO in
any areas, I would say that that would be a model of how to get your case across.
To present your arguments and present your case successfully.’

10. For example, on 28 June 2001, the Intergroup on Gay and Lesbian Rights held a
public hearing on lesbian and gay rights in the EU accession countries, entitled
‘EU Enlargement: A Gay Perspective’ (2001), which was held in the European
Parliament.

11. In fact, ACCEPT organised the 22nd Annual Conference of ILGA-Europe, entitled
‘Accepting Diversity’, which was held in Bucharest on 4–8 October 2000.
Participants included EU politicians, embassy representatives, and included an
impromptu speech by the then US Ambassador to Romania.

12. Although, as Bell (2001: 86) points out, in the context of decriminalisation (and
given the findings of the European Court of Human Rights against those signa-
tory states who have criminalised same sex relationships in private), ‘all applicant
states, like all existing EU states, are signatories of the ECHR [European
Convention on Human Rights]. Therefore, requiring new EU Member States to
respect the rights set out in the Convention goes no further than the obligations
the applicant states have already assumed towards the Council of Europe.’

13. The term acquis communitaire refers to the existing body of EU law which an acces-
sion country needs to incorporate into domestic legislation as a condition for
accession. For example, as Bell (2001: 83–4) explains, ‘wherever EU law already
imposes anti-discrimination requirements, then applicant states’ domestic law
must be brought into line with these obligations. Second, any state wishing to
accede must establish respect for human rights and fundamental freedoms,



including protection of minorities’. The acquis has been divided into 31 chapters.
The Romanian Ministry of European Integration has responsibility for ensuring –
chapter by chapter – that Romanian law is in compliance. Not surprisingly, it is a
mammoth task.
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Local Strategies for Civic Inclusion 
in a European Context: The Roma in
the Czech Republic
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Introduction

This chapter reports on an investigation of local strategies for civic inclusion
in municipalities in the Czech Republic, with special reference to the Roma
community. It also draws on a parallel study of the reasons why Roma indi-
viduals and families emigrate, mainly as asylum seekers, to Western Europe
and beyond (Gabal Analysis and Consulting 2000), which was commis-
sioned by the International Organisation for Migration in the Czech
Republic.

Underpinning this research is the view of citizenship as a struggle for ‘the
right to have rights’ (Bellamy and Castiglione 2002). In the case of the Roma,
this struggle has been spread over centuries; paradoxically, the communist
period was one in which they gained some formal rights, which have had to
be won all over again since 1989. The chapter aims to locate these new strug-
gles in the context of strategies by local authorities within the new Czech
polity, and the constitutional process of EU enlargement.

This chapter also addresses the issue of how the ‘weakness’ of civil society
in the post-communist countries contributes to the dynamic of integration
and fragmentation. We will argue that, in the case of the Czech Republic,
civil society is not so much ‘weak’ as poorly linked with democratic institu-
tions, and hence that the connections between civic values and behaviour
and the goals of associations and community groups are often difficult to
establish. Participation in civil society therefore does not always contribute
to membership, rights or inclusion in the political sphere.

However, this is only one dilemma facing all the actors – the European
Union, the Czech authorities and the Roma themselves – in the present
situation. On the one hand, it is well recognised that, all over Central
Europe, the Roma have suffered social and economic exclusion. As the OSCE
High Commissioner on National Minorities has reported, in many countries,
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the Roma have been decreed illegal residents on their own property,
banished beyond municipal boundaries, and left outside the community of
common concern (Van der Stoel 2000: 1). But – as one of the foremost new
members of the European Union – the Czech Republic has strong reasons for
demonstrating its commitment to combating the exclusion of its Roma com-
munities, and especially for countering the reproach to its progress towards
democratic transformation that is constituted by high numbers of asylum
applications to EU Member States by its citizens.

On the other hand, the Roma community in the Czech Republic has
begun to organise itself and to have a voice, both locally and (to a lesser
extent) nationally. In this, it is in part sustained by EU funding and support,
and it has increasingly developed the identity of a transnational ethnic
minority, in which longstanding informal cross-border links are now being
supplemented by formal, organisational connections. At the local level,
Roma organisations are engaged with state and NGO structures to advance
their interests, while at the same time promoting international activities and
support networks.

The project involved interviews with the municipal authorities, and NGOs
in three cities – Karlovy Vary, Olomouc and Pardubice. In each of these, the
Roma Adviser to the local authority was one of the interviewees, together
with a senior officer of the council to whom he or she was accountable. This
allowed local strategies to be described, both by a policy-maker and by the
specialist officer responsible for direct liaison with the Roma community; it
enabled us to compare these accounts, and the different versions of civic
inclusion that they revealed. In addition, we interviewed a number of offi-
cials who deal with NGOs, and representatives of those NGOs themselves,
including some Roma organisations, in each city.

The research by Gabal Analysis and Consulting was conducted in nine
other municipalities (including two districts of Prague). It involved inter-
views with 3 Roma Advisors, 8 Roma activists, 16 representatives of local
governments, 5 Labour Office staff and 7 police officers. In addition a total
of 18 Roma citizens who had emigrated once and 14 who had emigrated
more than once were also interviewed.

This is therefore a case study with many of the familiar elements of present-
day European social relations, but some unusual ones. Apart from immigrant
communities, what distinguishes the most disadvantaged and marginal citi-
zens of West European (and other First World) polities is their lack of mobil-
ity, and particularly their lack of access to advantageous transnational
networks. By contrast, the Roma in Central and Eastern Europe increasingly
identify as an international community, and see the option of emigration
westwards as a possible solution to their exclusion from the national main-
stream and from the rights of citizenship. Hence their associations are
required to find a balance between struggling for local recognition and inclu-
sion, maintaining national and transnational links, and involving members
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whose best individual short-term strategy may be exit rather than voice
(Hirschmann 1970).

But this migration has had a considerable impact on the European Union’s
emerging strategy for regulating immigration and asylum, and on the poli-
cies in these matters of Member States. At the present time, the European
Union is attempting to bring together issues of economic migration (espe-
cially the recruitment of outside workers to meet labour shortages) and those
of asylum, within a single framework (European Commission 2000). This
indicates that – in the wake of the Amsterdam Treaty’s provision (1997) for
these issues to become a Community competence, as part of the programme
for ‘freedom, security and justice’ (Articles 61–3) – the EU is moving from an
almost entirely restrictive approach, based on securing external borders and
limiting asylum applications, to one of ‘accepting that immigration will con-
tinue and should be properly regulated, and working together to try to max-
imise its positive effects on the Union, for the migrants themselves and for
the countries of origin’ (European Commission 2000: summary).

However, the opening up of legal channels for economic migration is seen
as legitimating tough measures, both in relation to clandestine entries and
trafficking, and through ‘fast-track’ asylum procedures, dispersing applicants
to camps, giving only ‘in-kind’ support, and imposing ‘safe third-country’
rules (Düvell and Jordan 2002). Thus EU policy distinguishes strongly
between wanted recruits (who meet labour-market and demographic
requirements), and unwanted migrants (who come through their own deci-
sions, with or without good humanitarian reasons). For many Member
States, this distinction is even more strongly upheld; for instance in the
United Kingdom, where the first small party of Czech Roma asylum seekers
sparked the ‘moral panic’ about asylum issues in 1999–2000.

But the EU has a delicate balancing act in relation to Roma asylum seek-
ing, especially from what was a first-wave applicant country in the enlarge-
ment process, like the Czech Republic. Accession required harmonisation of
standards in relation to human rights; the flight of Roma to EU Member
States pointed the finger of accusation at the Czech government for collud-
ing in human rights abuses. Hence strategies for integration became relevant
to the accession process.

Furthermore, the case study illustrates a special instance of the dilemmas
of policies for social cohesion in a globalising economic context. In the
Czech Republic as in the other post-communist countries of Central and
Eastern Europe, the fall in living standards after 1989 was fairly evenly
shared by all classes (outside a few prosperous international cities like
Prague.) The exceptions to this rule were the overlapping old political and
new business élites, together with the mafia, who suddenly became very
rich, and the Roma, who lost their economic role and many of their social
rights. Partly because the lack of affordable housing precluded residential
polarisation, partly because of continuing low salaries together with rising
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living costs, a kind of equal misery prevailed among the mainstream, with
little evidence of an emerging white underclass (Götting 1997). Citizenship-
as-belonging re-inforces the exclusion of Roma.

In the case of the Roma in Central Europe, processes of blame and rejec-
tion build on very longstanding prejudices and conflicts, and allow the
remobilisation of racist stereotypes. Hence local policies for civic inclusion
are required to counter pervasive resentments and moral assumptions.
While some of the restraints of the socialist era continue to operate both
institutionally and informally among mainstream citizens, the Roma
community bears the brunt of economic and social change.

Background: state and the civil society

It is an often-repeated truism of the democratisation process in Central and
Eastern Europe that this involves the construction of a civil society that was
absent under communism (Tilly 1997). In the Czech Republic, this largely
mistakes the problem; what was absent was a public space for critical dia-
logue between organisations of citizens and the state, for interest-group rep-
resentation and for mobilisation and new activities around new issues. What
did exist were numerous associations of many kinds, only some of which
were directly sponsored by the state or the Communist Party; and even the
latter varied greatly from one locality to the next in the extent to which they
reflected official orthodoxies.

As a result of extermination policies during the Second World War, there
were very few Roma left in the Czech lands when the Communists came to
power. Roma were compulsorily resettled from Slovakia in the 1950s and 60s,
implementing a decision to spread their population as thinly and evenly
as possible over the whole of Czechoslovakia (Van der Stoel 2000: 21–2).
This was part of a programme for forced assimilation, within the forced
industrialisation and urbanisation of the Republic, and especially of the
backward Slovak lands. In 1958, the law decreed that the Roma were not an
ethnic group, but people ‘maintaining a markedly different demographic
structure’, and enforced school attendance, settlement and employment in
a fixed location (Fraser 1995: 277). But such policies were not wholly
inconsistent with state support for development of a distinctive cultural
identity, and Roma associations both existed and received resources for
pursuing cultural activities and links. Hence the bonds of community
organisation and kinship with Slovak extended families were not lost, even
though Roma were compulsorily recast as miners and factory workers and
as dwellers in socialist-style tower blocks during this era. Roma families
continued to migrate from the Slovak to the Czech lands during the
Communist period. The Roma had formal political representation in order
for the regime to claim that equality at the economic and other levels had
been achieved.



Since 1989, the transformation of Czech civil society reflects many
aspects of the legacy. On the one hand, the relationship between the state
(both central and local government) and the NGOs has continued to be
characterised by formalism and legal regulation. Law and proclamation
rather than detailed engagement have characterised the attempt to change
attitudes and increase participation and the sense of civic responsibility.
On the other hand, there has been a vigorous growth of new associations,
both those partly funded by the European Union or West European NGOs,
and those reflecting local mobilisations around particular issues. In part this
reflects the retreat of the central state from its former controlling and pro-
viding role, and illustrates the international trend towards involving NGOs
as service providers filling this vacuum (Deacon 2000). But the Czech pat-
tern of these developments (as elsewhere in Central and Eastern Europe) is
of fragmented, localised organisations, ill-informed about each other’s
activities, and with little networking or concerted action (partly due to
shortages in resources).

For the Roma, the context for self-organisation and group representation
is one of extreme disadvantage and discrimination. In the Czech Republic,
government estimates in 1999 suggested that unemployment rates among
Roma were 70 per cent, compared with 10 per cent in the population as a
whole (Van der Stoel 2000: 32). The previous year, the government recog-
nised that this reflected endemic racial discrimination, introduced a new
anti-discriminatory clause in employment law, initiated training schemes for
Roma (Van der Stoel 2000: 34), and appointed a new Roma Adviser to the
Director General of the Employment Services Administration of the Ministry
of Labour and Social Affairs. Roma are routinely refused service in cafes and
restaurants, and access to clubs – a survey in five Bohemian towns found that
well-dressed Roma citizens were turned away from over half of such facilities
(Petrova 1998). International NGOs have claimed that the Czech Republic
has the highest rate of racially motivated murders of Roma in Central and
Eastern Europe, though the Czech Ministry of Justice has not recorded any
death in this category (Van der Stoel 2000: 37); light sentences have been
given to Czech skinheads who caused the deaths of Roma (Van der Stoel
2000: 39). Housing has been a particularly contentious issue in exclusionary
policies at the local level, with Roma confined to the least sanitary accom-
modation, with fewest amenities, sometimes through forced relocation, or
exclusion from municipalities (Van der Stoel 2000: 99–105). Education is
another focus for conflict, with Roma children systematically classified as in
need of special schooling and therefore losing opportunities of getting better
qualifications or skills training.

The collapse of the Roma’s economic role happened very quickly and its
social and political consequences were exacerbated by government inaction.
Ethnic tension and racist violence were ignored, and the situation of the
Roma was seen purely as a ‘social problem’, left to local authorities. By the
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time a government report was commissioned on the overall plight of
the Roma (1997), ‘the majority perceived Roma as not willing to share
either the basic values of Czech Society … or even the basic rules required for
coexistence’ (Gabal Analysis and Consulting 2000: 5).

Hence the Czech situation presented a rather different combination of
civility and civil associations on the one hand, and civicness and civic organ-
isation on the other, from what existed in Western Europe. The democrati-
sation process seemed to require a transition between the first pair of
concepts, and the second. Czech society was characterised by rather good
manners, considerateness and obedience to the rules, at least in its public
and visible aspects, and outside the political elite, during the Communist
era. We have argued that civil associations were relatively numerous and
healthy though they lacked the opportunity and will to participate in the
realm of politics, or to influence policy at national or local levels. The Czech
transition to democracy would – on this account – require something more
than a growth in participation in, or formation of, civil associations. It
would demand an active engagement between public-sector agencies and
policy-makers and organisations in the non-government sector, in which
the missing links are forged, the capacity and desire of citizens to participate
in public affairs is promoted, and concern for the common good fostered. In
the case of the Roma, the requirement is obviously strongest, because of the
combined impact of economic marginalisation and racial discrimination
and oppression.

Yet the context of socio-economic change in the Czech Republic is
unfavourable to any of these developments. On the one hand, the with-
drawal of the state from its controlling and providing role has required civil
society organisations (both old and new) to step into social service roles.
Hence local and national government agencies come to substitute financial
for political controls, as the main source of funding for such activities.
Although there may be more interactions between public authorities and
NGOs, the former are little more accountable to the latter than before and
dependency stifles real dialogue. This situation is by no means unique to the
post-communist countries, and can be seen as part of global tendency in
social policy (Deacon 2000).

As far as the Roma are concerned, the dramatic deterioration in their
economic circumstances since 1989 has been accompanied by a growth in
exclusionary practices of all kinds, not only within the public sector, but in
civil society organisations, in businesses and in the informal actions of citi-
zens. Greater activism and political awareness are thus a response to far more
explicit forms of disadvantage and exclusion, and in this the Roma commu-
nity draw on resources (both material and cultural) from outside the Czech
Republic to mobilise resistance, and thus are involved in transnational col-
lective mobilisation. In a sense, the Roma might be seen as more involved in
civic activity than the mainstream Czech community – but from such a



disadvantageous situation that their participation is balanced by incentives
or pressures to leave the field altogether, by emigrating as asylum seekers.
The transnational context therefore both feeds the voice option (resources
for mobilising as a politically aware ethnic minority) and the exit option
(emigration).

Exit or voice? issues of social capital

The dilemma of the Roma over whether to take action as individuals and/or
families (migration, exit) or to participate in collective action, in dialogue
with local authorities (participation, voice) raises important issues about
social capital, and its relevance for civic inclusion. Specifically, it focuses
attention on the legacy of communism in the polity and civil society, and on
how the cultural capital of Roma communities bears on the new require-
ments of civic values and behaviour in the democratisation process. Since de
Toqueville (1836), mainstream liberal political theory has tended to perceive
civil-society networks and associations to contribute to reciprocity, trust and
civic competence, a tradition that fed into Putnam’s (1993) work, and
through this into the present literature. However, globalisation and transna-
tional governance cast doubt on assumptions about the virtuous circle
between both civil and civic competence, and reciprocity and political legit-
imacy ( Jordan 1998). In particular, the networks and associations used by
poor people to survive and resist the consequences of their economic mar-
ginalisation and social exclusion do not feed into democratic practice, and
give rise to enforcement action, through the criminal justice system and
other regulatory agencies ( Jordan 1996: chs. 4–5). This in turn can be seen as
contributing to social division, polarisation and conflict.

Both the special conditions of post-communist political cultures, and the
cultural traditions of the Roma themselves, add dimensions to these issues.
Social capital is beneficial for some socially desirable ends, and harmful for
others (Solow 2000); when there is a sudden shift in both normative
and structural institutions, as happened in 1989, what is seen as socially
desirable behaviour changes, and hence the consequences of social capital
are changed. Part of the legacy of communism was organisational failure.
The authorities behaved in ways that were not accountable or predictable;
rules were bent or broken, and things were done through bribes or personal
contacts. Hence informal networks were involved in protecting their mem-
bers from the intrusion of state agencies, or exploiting these agencies, in sub-
stituting for the functions of formal organisations, or subverting them (Rose
2000: 149).

The Czech Republic was not a country in which things were done through
bribes and corruption to the same degree as in other parts of East Central
Europe. Rose’s research on how citizens acted to get their wages paid, bene-
fits and pensions, access to universities, hospitals and child care, found that
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around half of the Russians surveyed relied on such ‘anti-modern’ methods,
compared with about a quarter of Czechs:

Czechs tend to be less likely to think that nothing can be done than for-
mer Soviet citizens. Big differences arise because Czechs are more likely to
rely on markets or personalise and plead with bureaucrats to expedite
their demands. (Rose 2000: 164–5)

What was missing under the old regime was any form of interest-group
politics arising from civil society, or many connections between the associa-
tional life that did flourish (around many different activities, cultural and
recreational) and the structures of political authority. What did exist, how-
ever, were informal networks that crossed boundaries and enabled people to
get things done without overt reliance on corruption. Civil-society organisa-
tions were not training grounds for local or national politics; the norms of
trust and co-operation generated by associations did not spill over into polit-
ical culture; and there were few overt linkages between associational and
political networks. This helps explain our finding that new NGOs in the field
of social provision were isolated from each other, and that the local author-
ities sought to organise them, rather than draw on their social capital for
increased citizenship participation and inclusion.

Indeed, under communism the Roma were one of the few groups in Czech
society with formally representative institutions; hence they were (albeit
hierarchically) linked into the political system under that system. However,
they were by no means socially integrated (despite being housed and
employed), and their lack of access to decent education meant that they,
because of their unskilled roles, were very vulnerable to the shock effect of
markets on the economy. Hence it is possible to understand the recent
attempts by local authorities to engage directly with Roma associations as a
revival of the communist system, as much as a move towards greater part-
nership with civil-society organisations. It also recognised the Roma organi-
sations as ‘enterprises’ in an economic sense, rather than NGOs (non-profit
organisations, as well as non-governmental, and hence not civic in the
communist tradition).

Although these innovations have therefore reopened the voice option for
the Roma, their associations start from a very disadvantaged position, in
relation to their own potential membership’s capacities for mobilisation, as
well as in relation to the authorities. In the time between 1989 and the
beginning of these initiatives (1997), the economic and social exclusion of
Roma populations had led to cultural practices characteristic of other groups
to experience such treatment. Roma resorted to the ‘weapons of the weak’ –
covert action consisting of informal economic activity, petty crime, and
maximising welfare claims, based on underground networks of co-operation,
information and subversion (Scott 1985, 1990; Jordan 1994). All these



practices had been ‘perfected’ under communism by the general population,
and are common to groups in similar structural situations in Western Europe
( Jordan 1996: ch. 6). They also represent an alternative to overt political
action, because they are based around the perception of higher returns to
informal methods, secrecy and covert rule-breaking ( Jordan 1998). This per-
ception was clearly realistic in the Czech Republic during those years, since
the government insisted their difficulties were ‘social problems’ requiring no
structural remedies, and racist groups used any occasion that made them
visible as opportunities to attack them.

In addition to this, the Roma tradition of mobility and withdrawal from
any such threat represented another alternative to collective engagement
with the political authorities. The exit option through migration was doubly
attractive, especially to better-educated and better-off Roma. On the one
hand, travel was regarded as a benefit rather than a cost, and Roma families
could call on cultural resources for mobility from many generations. On the
other, most West European societies were more attractive than the hostile
environment they faced in the Czech Republic – they found the ‘greater
ethnic diversity and openness’ (Gabal Analysis and Consulting 2000: 31)
congenial by contrast. When they were rejected on asylum applications,
they simply found strategies for keeping return options open, and then for
setting off to apply somewhere else.

Local strategies for civic inclusion

The context of the interviews that informed our case study was the appoint-
ment of Roma advisers (liaison officers) by municipal authorities since 1998,
as the main measure taken under the central government’s programme for
addressing Roma exclusion. But the political climate for our case study was
made more explosive by the emigration of large numbers of Roma families
seeking asylum in the European Union and Canada. This was a response to,
but in turn also generated, a series of local crises, such as the one in Usti nad
Labem, where a dividing wall was built to segregate Roma from white popu-
lation. The Maticni wall became not only a symbol of resentment towards
the Roma but represented a clash between the central government and the
municipal self-government. Hence the issues of exclusion/inclusion were at
the forefront of Czech local politics at the time.

All the local authority staff were keen to emphasise that they were not
biased against the Roma, and that mechanisms for dialogue with Roma
organisations were in place. But all the white officials interviewed made it
clear that their strategy for preventing any new crises was to stay in control
of such interactions. This reflected their relationship with the NGO sector,
which was still relatively weak, inexperienced, depoliticised and in a state of
competition with other organisations. The common ground for all the local
actors in each municipality was a desire to attract EU funding for
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improvements and ‘good causes’, including Roma inclusion. But this could
contribute to the competitive environment, because many grassroots organ-
isations were too small and isolated to qualify for grants.

The three municipalities comprised Karlovy Vary, medium-sized town in
Western Bohemia, relatively prosperous because of its proximity to
Germany, with a tradition of glass making and world-famous spa; Olomouc,
the second-most historic city in the Czech Republic, just re-emerging from
obscurity, with signs of economic and architectural rejuvenation, and the
relocation of some central governmental institutions, and Pardubice, a spa
in Northern Bohemia, semi-industrial, with above-average percentage of
Roma population. Each had a local strategy that had evolved from recent
responses to its social and economic conditions. These variations took place
within a set of common features, which can be summarised as follows:

● First, there was a deep level of fragmentation and even alienation
between the local authority’s structures and the NGO sector at the munic-
ipal level;

● Second, both the mainstream organisations and those of the Roma, had
begun to develop forms of communication and co-operation through
engaging in the non-state sector joint local activities, yet this was still
marked by past political practices, particularly paternalistic and centralist
decision making;

● Third, pressure from the European Union, appeared to be filtering down
to the municipal level, especially concerning social inclusion, citizenship
rights and minority representation; this, however, was usually reflected in
token actions in search of local funding;

● Fourth, there was continued denial of problems such as social conflict,
discrimination and racism, and shying away from social responsibility to
tackle these by the municipal authorities;

● Fifth, in times of difficulties, the local authorities relied on solutions from
the state; the NGO sector was left with very thin back-up support.

● Last, policies of civic inclusion were in their beginnings, often interpreted
in a formalistic way, with the NGO sector itself lacking in networking
skills, political strength and influence.

The interviews in Karlovy Vary indicated a tacit co-operation between the
municipal authorities and the Roma community. The Roma adviser, a rather
strong personality, was expected to inform the local authority of any ‘prob-
lems’. The local authorities wanted to be seen to be doing the ‘right’ thing in
terms of meeting the needs of the excluded minority. This, however, can be
related to the apparent prestige that the town can bargain with elsewhere,
when it comes to proving itself to be progressive.

What was evident was that the municipal authorities act in a semi-
authoritarian manner, calling upon the Roma adviser when needed, but



keeping the rank and file of the Roma community out in the cold. The Roma
adviser reported a case of a proposed community centre for the Roma that
was being promised, a building and even money was found (externally
through the Know How Fund), yet the city council imposed a ‘dictat’ on the
way of disposing of the money. The municipal authorities ‘grant and
approve’, rather than engage. The council was also insensitive to where the
community centre should be, not taking on board the local hostilities
among the residents, and dissociating itself from the present or potential
future conflict. The Roma adviser seemed to be battling alone for the Roma
ethnic minority’s rights as equal citizens at the municipal level as far as hous-
ing and employment. He was prepared to argue cases in the court, yet even
the courts were ‘deaf’ to Roma rights, sticking to their traditional attitude of
‘don’t tell us how we should make decisions; everyone is equal here’.

The local authority was unable to tackle the issues of racism, discrimina-
tion and prejudice. ‘There is a general lack of political will.’ Some of the ‘rank
and file’ members of the Roma community that were also interviewed con-
firmed that when it comes to crucial meetings with the municipal authori-
ties, they are not invited, and worse, are being treated with a derisory
attitude. ‘They (the municipal authorities) are the big bosses. They let us wait
for hours, don’t inform us. … They have written us off. The council does not
want to solve the Roma issues. Often, the authorities themselves want to
send us away, suggest that we emigrate, force us to leave.’

The local authorities representatives, on the other hand, reported their
increased efforts to meet the Roma community’s needs, with added com-
ments such as, ‘The Roma organisations are being privileged at the moment’,
and claiming that they have ‘excellent relationship with the local Roma
NGO’s’, and ‘We don’t have any major local problems here’. At the same
time, one of the social assistance officers reported that to deal with the Roma
families is difficult because ‘They are often abusive’. This is a clear legacy of
the past attitudes and approaches, with little effort being made to bridge the
years’ old social gulf. There seemed to be no recognition of the potential
civic and political role that the Roma community wished to play.

In the city of Olomouc, the pattern of paternalistic attitudes, particularly
between the city council representatives and the Roma adviser was even
more clearly visible and expressed. He was being appointed as a protégé of
the head of the social services. She placed ‘personal confidence’ in him,
expecting that he would become her ‘right hand man’. When he asserted his
independence, he was being charged with disobedience and embezzlement,
and eventually (after the completion of these interviews), he was forced to
resign. The Roma adviser admitted that his post was ‘without any real bite’.
‘We cannot implement any changes. The essence of the job lies in the infor-
mal communication with my fellow Romas.’ However, when he did this,
providing the link between the authorities and the Roma community, that
was when he was charged with disobedience, because he was seen to be

206 Mita Castle-Kanerova and Bill Jordan



Local Strategies for Civic Inclusion 207

standing ‘too much’ on the side of the Roma minority. His links were
perceived as a threat:

I got involved too directly with some of the local issues. … A Roma
adviser is really an alien element in this (institutional) setting. … I am a
thorn in their sides. … I have got good relationship with the community,
and think that I have some respect out there. … (But) nothing can
happen without ‘their’ knowledge and supervision. … I can’t solve people’s
situations. … They often come to me and ask me ‘you should do this or
that for me’, (but) if a Rom does not go along with the majority society,
he will not find help.

He also added that, ‘the trouble is that the town’s authorities and the
regional authorities are united by old friendship networks’. This was a refer-
ence to the lack of independence between the two tiers of local government,
the supposedly autonomous local municipal council and the regional state-
related authorities. Hence, the scope for lobbying or finding allies in the bat-
tle for extending the Roma citizenship participation seemed to be limited by
this factor.

However, the Roma adviser also pointed out that his post was really a
product of a ‘governmental decree’, passed under the pressure from the
European Union. This is an interesting area for further investigation
about the impact of EU recommendations and legislation (on equal rights)
on the regional and local authorities in the newly developing democracies.
The view from the municipal authorities side was one of self-satisfaction.
‘We co-operate with NGOs on a large number of projects. … They are
indispensable. … The NGO sector is doing an invaluable work that the state
cannot do.’ This admission was self-serving, as the key areas cited where
the non-governmental sector was most valued were crime prevention and
youth work. There was also a clearly expressed reliance on funding for projects
on the European Union. At the same time it was admitted that funding for
smaller scale projects was difficult to secure, and small towns like Olomouc
were inexperienced in getting the right funding where applicants must have
an EU partner. Thus, connections to the European Union were seen more in
terms of money rather than developing networks. This in some ways con-
firms the actual isolationism of the municipal authorities from grass roots
activities, where, if the right support was given, flourishing of new contacts
and connections from ‘bottom-up’ could be the best way of breaking down
the traditional centralism as well as enhancing the civic participation all
around. At present, the NGOs activities were thus limited to the areas where
the local authorities needed help to deal with the officially identified ‘hot
spots’ of social tension.

The interviews in the town of Pardubice were set up in a more formal way,
as Pardubice aimed to live up to its claim that they are a ‘trouble-free’ town



and a ‘success story’ as far as inclusion of the Roma ethnic minority into the
mainstream of the city’s life was concerned. Thus, the meeting with
the council representatives and the Roma advisor took place jointly in the
same municipal building room, and the local press was informed of the
meeting with the ‘EU person’. The meeting was a well-structured PR exercise.
The initial claim was that ‘there is no racial problem here’. The background
to that is that the town’s authorities as early as 1995 made an approach to
the Roma community, appealing for calm after a riot involving extremist
right-wing group that fuelled racial hatred. From that time, formal commu-
nication channels were established between the town’s authorities and the
Roma community. Clearly, this strategy has worked. Yet, the formal role of
the Roma adviser in Pardubice, as in the other two locations, was riddled
with ambiguities. He was a well-respected figure in the official circles, whilst
he gave the impression that he has also gained respect among the Roma
community at large. Through the interviews, however, it became perceptible
that he ‘played the game’, and the trust among the Roma was not as solid as
claimed. This ambivalence of ‘marrying’ the official role with the commu-
nity grass roots role was, in many respects, at the centre of future questions
about the direction the civil society in the Czech Republic will take.

The Roma adviser testified to Roma being included in some respect in the
local affairs. He specifically mentioned the contract between the municipal
authorities and Roma firms who do cleaning jobs for the council. ‘We can do
public works’, he stated, but in the next sentence he betrayed his own alle-
giance by saying ‘There is work everywhere, but not many want to work’.
This could have been a replica of a statement from a Labour Exchange offi-
cial. The additional comment, however, pointed out at the changes that the
local community experiences since the market economy took hold of the
local and central economy. ‘Previously, we worked. Today, we are not even
allowed to work. Then, we are labelled as bad. There is a real struggle for
work nowadays, and this leads to prejudice. … People will go on strike rather
than work alongside of Roma. … Now, there is an escalation of conflict
between the “whites” and us, Roma.’ The contrast between the two state-
ments and the contradiction as far as the content of these two pictures of
reality, one the ‘official’, and the other in defence of his ‘own people’, never
occurred to him. The statements, more clearly than the other interviews,
revealed the split role that the Roma adviser carried.

Further to that, the Roma adviser commented on the generally good
co-operation with the municipal authorities, once more showing the two
sides of his ambivalent position. ‘I am tough on people. I want sanctions
imposed. It is not popular with the Roma. … I keep an eye on things’; hence
his own popularity with the council.

Another insight was gained when the Roma adviser commented on the
increasing fragmentation of the Roma community itself, and the erosion of
family structures that takes place under pressure from the new economic
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reality. ‘Now, the Roma are registering for places in old age pensioners’
homes’, the Roma advisor stated. ‘This never happened before. Now, we are
simply unable to keep our parents with us anymore. … The family can’t
afford things, many are economically too weak.’

The case of Pardubice also strongly pointed in the direction of the Roma
organisations themselves being fragmented, isolated and often rivalling with
each other. Reference was made to the national Roma umbrella organisation
that was being accused of embezzling money, making false claims to success,
or simply keeping its information secret. ‘They let us down. … It failed all
the way. … Three people from the original organisation now work higher
up’, were the comments about the national Roma NGO. Distrust at the level
of Roma community itself clearly relates to the fragmentation experienced
by virtually all grass roots Roma groups as far as their full inclusion in the
local or national decision-making process is concerned. Their attitudes are a
reflection of wider social context in which they operate. Thus, to mobilise
local civic resources will take time and further confidence-building on all
sides.

One striking missing feature from the interviewers was the notion that any
of these interactions relate to democratisation or contribute to that process.
As far as accession to the EU, which was seen as a source of funding for local
initiatives, rather than as providing a set of standards or aspirations for good
practice, the only reference made was in connection to pressure exercised by
the EU in establishing Roma representation in the role of Roma advisors. For
the Roma, local engagement was perceived as an alternative to migration;
while they derived collective identity and cultural resources from the pan-
European nature of their links as an ethnic minority, they did not draw on
these for claims for inclusion, participation and citizenship at the local level.
Similarly, the white local authority staff did not refer to the EU as a source for
ideas about inclusionary practices, or use references to EU standards in their
attempts to justify the particular strategies that they were adopting.

In order to understand these omissions, we need to consider how the EU
has responded to the Roma issue in the overall context of the enlargement
process, under which countries like the Czech Republic are required to
accept the whole package of the Acquis Communitaire, and postpone
negotiations until granted membership.

Enlargement and the European Union’s immigration strategy

The ‘missing’ actor in these strategic interactions was the European Union.
Roma asylum seeking raised dilemmas of EU policy of an acute form in
relation to three domains – enlargement, immigration and social protection.
Enlargement implied harmonisation with EU law and administrative regula-
tion for the applicant countries, but it also involved issues of political culture
and practice – the spirit in which such rules are implemented, including



equal opportunities and anti-discriminatory measures (Castle-Kanerova and
Jordan 2001). When an interviewee in the Gabal study reported that officials
in the United Kingdom did not shout at Roma like officials in the Czech
Republic did, he was saying that – even though his application for asylum
had been refused – he recognised an important qualitative difference in
administrative cultures that was relevant for human rights (Gabal Analysis
and Consulting 2000: 31). Yet it is difficult for the European Union to draw
attention to all the implications of this requirement in relation to Roma
migration, since this could seem to validate asylum seekers’ allegations
about conditions in the Czech Republic. Hence EU policy strikes an uneasy
balance between emphasis on the formal requirements of minority rights
(a formalism which is in line with Czech traditions, including the traditions
of the communist regime), and funding demonstration projects – such as the
one for Roma municipal employment and regeneration in Brno – which
attempt to model best practice for the rest of the country.

Enlargement also, of course, implies agreement between the present
Member States over the terms of accession of the post-communist countries,
and the constitutional implications of a much larger membership. Germany
and Austria in particular have made no secret of their concerns about the
implications of the free movement of labour from the Central European
states into their labour markets. This involves issues of both migration and
social protection policies. Roma asylum seeking tests out attempts to har-
monise policy on migration, and avoid ‘secondary migration’ between
Member States. It also involves a balancing act between attempts to allow a
more flexible use of labour power through ‘modernising’ social protection,
and measures to eliminate economic incentives for migration by those seen
as unlikely to fill vacancies in skills-shortage occupations (Düvell and
Jordan 2002).

Since 1989, EU policy has turned the Central European applicant states
into an involuntary ‘buffer zone’ against mass migrations from the former
Yugoslavia and Soviet Union, by restricting immigration to the ‘humanitar-
ian heading’ yet casting them as ‘safe countries’ (Lavenex 1999). This has
required them to establish appropriate border control regimes, and reception
facilities for asylum seekers – a specially onerous task for Hungary, because of
its proximity to the conflicts in the former Yugoslavia. But for the Czech
Republic, this has also included the need to provide for Roma from Slovakia
seeking asylum in their country, and for Roma being returned (‘voluntarily’
or involuntarily) from EU Member States. Enlargement implies a new focus
on Central Europe as part of a more ambiguous and complex strategy for
both restriction and recruitment.

The basis for the new common approach under the proposed Concerted
EU Strategy on Immigration and Asylum was ‘a shared assessment of the eco-
nomic and demographic developments within the Union, as well as the sit-
uation in the countries of origin’ (European Commission 2000: 20). The first
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Communication from the Commission on the strategy declared the aim of
opening up new channels for legal immigration, while maintaining control
over migratory flows, in the light of ‘growing shortages of labour at both
skilled and unskilled levels’ (European Commission 2000: 3.2).

Admission policies for economic migrants must enable the EU to respond
quickly and efficiently to labour market requirements at national,
regional and local level, recognising the complex and rapidly changing
nature of these requirements and consequently of the need for greater
mobility between Member States for incoming migrants. (sec. 3.3)

However, the same Communication made it clear that the EU gave priority
to flexibility, mobility and the ‘economic, social and cultural’ needs of
Member States.

EU legislation should therefore provide a flexible overall scheme based on
a limited number of statuses designed so as to facilitate rather than create
barriers to the admission of economic migrants. The aim should be to
give a secure legal status for temporary workers who intend to return to
their countries of origin, while at the same time providing a pathway
eventually to a permanent status for those who risk to stay and who meet
certain criteria. (sec. 3.4.2)

The Roma clearly do not meet these criteria; part of the rationale for open-
ing up legal channels for those recruited to EU labour markets was to justify
tougher measures being taken in the field of asylum. The gradual emergence
(through ‘benchmarking’ among Member States) of a ‘European model’ for
asylum procedures, reception facilities and ‘fast tracking’ of decisions, can be
seen as the evolution of restrictive solutions to the ‘crisis’ of the 1990s. This
consists of dispersed accommodation (often in camps), restriction of social
benefits, in-kind assistance and abbreviated adjudications. Dispersal to
highly visible institutions in peripheral regions without ethnic minority
settlements, exposing them to xenophobic attacks, had failed to deter appli-
cations, as long as asylum was the only channel for legal migration. But
none of the new measures to accommodate labour recruitment will apply to
Roma seeking to migrate, so they continue to challenge EU common policies.
The most that is offered in the concerted strategy is the undertaking to
combat discrimination, racism and xenophobia more energetically in the
European Union (European Commission 2000: 2).

Suspicion of Roma migrants links with the third theme, the attempt to
‘modernise social protection’ in the European Union. Here the goal is to
overcome the barriers to labour-market participation that have bedevilled
the European welfare states, and given rise to regimes of ‘welfare without



work’ (Esping-Andersen 1996). The goal of ‘making work pay’ and drawing
larger proportions of the population into employment has preoccupied the
Third Way governments of the United States of America, United Kingdom and
Australia ( Jordan 1998; Lister 2000); but it has also led to policies for ‘activa-
tion’ and ‘inclusion’ that have been comparatively successful in Denmark
(Cox 1998; Jordan and Loftager 2001), the Netherlands (Visser and Hemerijck
1997; Hemerijck 2001), and Ireland (Jordan et al. 2000). The EU Concerted
Strategy on Modernising Social Protection is an attempt to balance the secu-
rity provided by high replacement rates (requiring high social insurance con-
tributions) with the expansion of low-paid, low-productivity, labour-intensive
employment (European Commission 1999). In the wider context, it can be
seen as part of the same project – to transform regulatory systems in line with
the requirements of a globalised economy, in which individual autonomy and
responsibility, mobility and enterprise, are all promoted, yet order and man-
aged efficiency are maintained (Düvell and Jordan 2002).

The Roma are a challenge to this project, because their version of mobility
and enterprise does not fit into the EU’s version of order and managed effi-
ciency. They have many of the characteristics of the domestic populations
that the strategy is aiming to activate (high rates of unemployment and ben-
efits claims), and they expose a fundamental contradiction in the strategy.
Expenditure on ‘making work pay’ and investing in training for claimants
(DM 45 billion per year in Germany) has failed to mobilise the 18 million
unemployed claimants in the European Union, and the recruitment drive
reveals the extent of continuing demand for willing workers. Yet this
recruitment is to be highly selective, and at the discretion of the EU Member
States’ governments. Roma are perceived as unsuitable candidates, and in
their case discrimination against them as would-be migrants is based on
their race (Young 2001).

The European Union wants to use migration to introduce elements of
labour-market flexibility into its ‘modernisation’ programme that its efforts
to transform social protection systems are failing to achieve. In the
Communication on a Concerted Strategy for Immigration, and in other EC
documents, there are frequent references to ‘flexible social policy’ and
mobility, but these are not intended to apply to Roma migrants. Instead,
applicant governments are to be encouraged to provide policies for integrat-
ing them at home. This could be an excellent opportunity for the European
Union to take a more proactive and positive stance in linking such integra-
tion to demands that the human rights and anti-discrimination practices in
East Central Europe are put into place as part of this integration.

Conclusions

The issues of civic inclusion are often presented as if what is at stake is either
improving democratic participation and accountability (Putnam 1993), or
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strengthening social cohesion and reducing wasteful conflicts (Giddens
1998). Advocates of greater civic activism emphasise the benefits in terms of
social capital and good governance; those who emphasise community and
inclusion point to the lost potentialities and hidden costs of excessive indi-
vidualism and competition. Both accounts tend to underestimate the extent
to which globalisation now offers attractive alternatives to strategies of col-
lective action in national polities which were advantageous in the era of
Keynesianism and welfare states. What is unusual about the Czech situation
is that the most disadvantaged group, the Roma, have such an option, along
with the most privileged (young graduates with language skills) who can
move abroad. Both our project and the research by Gabal Analysis and
Consulting reveal that Roma communities actively engage in discussion
and debate about the relative merits of collective action in the local polity,
and emigration as asylum seekers. Furthermore, they are able to switch
between them strategically; and because travelling is seen as a benefit rather
than a cost in their lifestyle, they are able to endure what others might see as
hardship and insecurity in search of better conditions.

The report by Gabal Analysis and Consulting shows that substantial num-
bers of Roma families are still emigrating, even though about half return,
either because they are refused asylum, or for family reasons. It is significant
that they interpret their experiences positively, and those who return plan to
go again, or have already done so. The costs and risks of leaving are reduced
by concealing their exit, thus keeping the option of return (and eligibility for
housing and benefits) still open. Networks of information and expertise on
emigration sustain these strategies within Roma communities.

The Gabal report found that the main factors driving emigration were
high unemployment, poor housing, insecurity and hostility to Roma by
Czech people, and the rising cost of living. The context of all this is a politi-
cal culture of ‘colour blindness’, in which officials and citizens claim to be
neutral, but practice forms of discrimination and separation based on racist
assumptions. Surveys suggest that the majority of Czechs think that Roma
people cannot reach acceptable standards of activity and discipline. They
condemn violent attacks and the politics of hatred, but practice segregation
and fear contact, seeing the Roma as threats to the stability and security of
neighbourhoods, and even of Czech society (Gabal Analysis and Consulting
2000: 30). Although many Roma are committed to the long-term struggle for
political and economic inclusion, often the existence of the exit option and
the xenophobic, hostile or indifferent mainstream attitude weaken the
prospects of this strategy, and they are attracted to the greater diversity and
openness of societies in the European Union and beyond (Gabal Analysis
and Consulting 2000: 31).

This in turn gives rise to dilemmas for the European Union as a collective
actor, responding to the consequences of strategic interactions between pub-
lic authorities and Roma communities in the Czech Republic. Responses of



the European Union can be understood in terms of the need for concerted
strategies for enlargement, immigration policy and modernising welfare
states. The latter two projects are framed in terms of greater flexibility, with
migration and mobility seen as ways of overcoming barriers to enterprise
and participation. But the Roma are perceived as unsuitable recruits, and
potential abusers of generous social provision. Hence the European Union
plays down the possibility that the exclusion of the Roma in the Czech
Republic constitutes a violation of their human rights, and continues to play
a low-key role in supporting efforts to promote their economic and civic
inclusion.

But the aspect of these efforts that is never directly addressed, in any of the
localities studied, is the Roma’s civility and civicness in their day-to-day
transactions with white Czech citizens, and conversely the civility and civic-
ness of the white majority. If these have the characteristics of a stand-off
punctuated by occasional violent incidents, with each side blaming the
other for provoking violence, then the prospects for inclusion are unpromis-
ing. Furthermore, engagement between organised Roma groups and local
authorities can only have the status of ‘special measures’, so long as the latter
do not engage with non-Roma civil society organisations and NGOs, other
than to organise and regulate them. Hence the everyday political culture is a
vital component of attempts to democratise the Czech polity, and what is
perceived as lack of civil and civic values and behaviour by the Roma is used
to legitimate forms of privatism, withdrawal and passivity by the majority.

The paradox, of course, is that what white citizens resent about Roma
behaviour relates closely to their tightly knit community, based on strong
clan and kinship bonds, organised for survival and resistance in a hostile
social environment. It is these ‘familial’ forms of social capital that consti-
tute part of their deficit in civil and civic competences; the white majority’s
deficit is as much in generalised trust (in each other, as well as the Roma),
and in politicians, officials and the civic processes of participation and deci-
sion making. The Roma cannot be forced to give up this part of their her-
itage, as the communist years demonstrated. They will only willingly give up
the less acceptable parts of it if the white majority create a more actively
inclusive political culture.
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Introduction

Given its profound novelty and complexity, it is hardly surprising that the
European Union (EU) has been attributed so many different neologisms over
the years (Chryssochoou 2001). Whether these attributes are ‘trapped in a
state-oriented mode of thinking’ ( Jachtenfuchs et al. 1998: 417), they only
capture part of a more complicated reality. Hence, EU scholarship is still in
search of a reliable theory for the future of ‘the most complex polity that
human agency has ever devised’ (Schmitter 2000: 75). Underlying the diffi-
culties for a conceptual consensus is that the process of conceptualising the
EU rests on competing normative orders that account for different ‘structures
of meaning’ ( Jachtenfuchs et al. 1998: 411). The most challenging question
today remains that posed by Puchala (1972): ‘where do we go from here?’
This question is of immediate relevance to the democratisation of the EU. In
this chapter, it will be examined in relation to the concept of ‘civic compe-
tence’ and the prospects for a European civic space.1 Such a civic dimension
is important for a republican view of Europe and European citizenship, and
it is to this that we shall first turn.

Republican readings

A res publica fulfills three fundamental ends: justice through the rule of law;
the common good (or public interest) through a mixed and balanced consti-
tution; and liberty (or civic freedom) through active citizenship. Such fea-
tures continue to mark their impact in the search for the good polity. Of
recent, republicanism managed to infiltrate the disorderly universe of EU
theorising, by yielding new insights into an already voluminous aquis
académique on how best to conceptualise the EU. Such theories have become
more than simply ‘trendy’. Pace Engeman’s view that ‘the addition of
“republicanism” to the title of any scholarly work makes the work appear
both more relevant and respectable’ (1993: 331; quoted in Brugger 1999: 1),



new republican perspectives sought not only to revive, but also to nurture a
paradigm of social and political organisation for the EU, founded on a new
‘civic partnership’ among distinct historically constituted, culturally defined
and politically organised demoi.

Republican conceptions of Europe are part of an intellectual current linked
with the search for a reliable and at the same time democratic theory of
European integration. Such a theory aims at capturing the dialectic between
strengthening the viability of national public spheres through the institution-
alisation of a mixed sovereignty regime. Absent a formal European constitu-
tion, and given the inchoateness of a European demos, there is urgent need
for a substantive restructuring of the EU’s civic arenas with a view to engag-
ing its citizens in its governance. This view accords with a civic conception
of the EU that aims to assess its relationship with ‘the civic’. Such normative
explorations were recently brought into focus by the likes of MacCormick,
Craig, Bellamy, Castiglione, and Lavdas. By employing the language of a ‘sec-
ond-order discourse’ in the sphere of collective norm-orientation and politi-
cal constitutionalism, they have signalled a ‘normative turn’ in EU studies: a
paradigm shift from ‘policy to polity’, or from ‘diplomacy to democracy’.
From this post-statist angle, the EU is taken as ‘an entity of interlocking
normative spheres with no particular one being privileged’ (Bañkowski et al.
1999). In a similar vein, following Walker’s analysis, the EU is seen as a
‘heterarchical political space’ that combines unity and multiplicity, tran-
scends pre-existing boundaries, and projects a multi-dimensional configuration
of authority (1998: 357).

Pace Puchala’s view that, for all the richness of recent normative investiga-
tions in the field, ‘European integration will for the foreseeable future con-
tinue to be an ongoing social scientific puzzle’ (Puchala, 1999: 330), Bellamy
and Castiglione have attempted to capture the complexity and pluralism of
the EU through a theory of ‘democratic liberalism’, founded on ‘a pre-liberal
conception of constitutionalism that identified the constitution with the
social composition and form of government of the polity’ (2000: 181). This
amounts to ‘a political system that disperses power within civil society
[so that more people can have a say in its enactment] and encourages dialogue
between the component parts of the body politic’ (Bellamy and Castiglione
2000: 172). The point they make is that, ‘[i]nstead of the constitution being
a precondition for politics, political debate becomes the medium through
which a polity constitutes itself’ (Bellamy and Castiglione 2000: 182). Being
highly critical of territorial and hierarchical forms of power distribution,
democratic liberalism brings the constituent groups of the polity into an
equilibrium with one another, and aims ‘to disperse power so as to encour-
age a process of controlled political conflict and deliberation [as a way of fil-
tering and channeling preferences] … moving them thereby to construct
and pursue the public good rather than narrow sectional interests’ (Bellamy
and Castiglione 2000: 181). Within this pluralist polity characterised by a

220 Dimitris N. Chryssochoou



Civic Competence and Identity 221

differentiated social context, there can be different forms of representation
employed for different purposes. Differentiation is crucial to the kind of
political constitutionalism advocated by democratic liberals, not least
because it aims at linking together justice, the rule of law and the democra-
tic dispersal and division of power, whilst providing a balanced mix of social
forces and levels of governance.

From a similar perspective, by reviving the usage of an eighteenth-century
term, MacCormick (1997) conceptualises the ‘EU order’ as a ‘mixed
commonwealth’, within which the subjects of the ‘constitution’ are not
homogeneous, but rather they represent a mixture of agents that share in the
sovereignty of the larger unit. Bellamy and Castiglione explain: ‘The poly-
centric polity … is a definite departure from the nation state, mainly because
it implies a dissociation of the traditional elements that come with state
sovereignty: a unified system of authority and representation controlling all
functions of governance over a given territory’ (1997: 443). MacCormick’s
conception of a lawfully constituted commonwealth of post-sovereign
states, whose legal order is supported by foundational norms, basic
doctrines, and general principles, allows the EU to conduct itself as a
Rechtsgemeinschaft, but not as a Rechtsstaat. Within it, and in the absence of
‘a single power-structure with a single normative frame’ (MacCormick 1997:
338), authority is neither proportionately nor symmetrically vested in an
overarching centre, but is distributed through overlapping arrangements.
This pluralist depiction of the polity as a heterarchical order, where a
‘balanced constitution’ emerges as the ultimate protective mechanism
against domination, is fully in line with Tarrow’s definition of the EU as a
‘composite polity’: ‘a system of shared sovereignty, partial and uncertain
policy autonomy between levels of governance, and patterns of contention
combining territorial with substantive issues’ (1998: 1). Tarrow’s conceptual
category draws largely from the work of historian te Brake on the formation
of composite states in early modern Europe, where people ‘acted in the con-
text of overlapping, intersecting, and changing political spaces’ (1998: 278).

Republicanism embodies a normative commitment to free public deliber-
ation for the promotion of the common good (as opposed to factional inter-
ests) and to the setting up of a particular kind of constitutional ordering
based on the idea of ‘balanced government’; that is, a constitutional state
that provides for its citizens ‘undominanted’ (or quality) choice. But it is not
choice that causes liberty; rather, liberty is constituted by the legal institu-
tions of the republican state (Pettit 1997: 106–9). Brugger explains: ‘whereas
the liberal sees liberty as essentially pre-social, the republican sees liberty as
constituted by the law which transforms customs and creates citizens’
(1999: 7). Participation is not taken as an end-in-itself, but as a means of
ensuring a dispensation of non-domination (or non-arbitrary rule). Another
republican variation on the theme of vita activa (Barber 1984) takes democ-
ratic participation as ‘a process of constructing politics, not merely one



means among others to secure something else. Non-domination, as a proce-
dural norm, might be a condition of effective political discourse, not its
object’ (Brugger 1999: 12–13). In brief, the rule of law, opposition of arbi-
trariness and the republican constitution are constitutive of civic freedom.

Central to republicanism is the idea of ‘balanced government’. This is
forged, according to Craig, negatively: by associating the constitution of
‘a proper institutional balance’ with the prevention of tyranny; and positively,
by ensuring a deliberative form of democracy, ‘within which the different
“constituencies” which made up civil society would be encouraged to treat
their preferences not simply as givens, but rather as choices which were open
to debate and alteration (1997: 114). But liberty was expected to be best pre-
served under ‘a mixed form of republican governance’ through certain con-
stitutional practices, with no single branch of government being privileged
over the others. Here, republicanism claims to strike a balance between par-
ticipation and the attainment of the public good, by allowing for ‘a stable
form of political ordering for a society within which there are different
interests or constituencies’ (Craig 1997: 116). The idea of a ‘balanced consti-
tution’ is reflected in the Commission’s exclusive right to initiate legislation
and its interaction with civil society, the co-decision rights of the European
Parliament (EP) in fostering more deliberative outcomes, and the relation-
ship between the indirect democratic mandate of the Council of Ministers
and the fact that the ‘constitution’ of the EU rests on a dynamic system of
treaty-based rules.

But there also exist other facets of republicanism relevant to the EU. Lavdas
(2001) draws from Pettit’s (1997) study on freedom as non-domination – as
opposed to a negative conception as non-interference or to a positive one as
self-mastery – to argue that the EU may develop the functions of institution-
alised deliberation and a corresponding concern with active citizenship,
taken as necessary, but not sufficient, conditions for a ‘democentric’ union.
Given the absence of a European demos, republican governance emanates as
an appropriate means of disentangling ‘the issue of participation in an
emerging polity from the cultural and emotional dimensions of citizenship
as pre-existing affinity and a confirmation of belonging’ (Lavdas 2001: 4).
The point is that ‘some elements of the real and symbolic res publica, may
sustain a degree of political motivation vis-à-vis the EU and its relevance for
peoples’ lives while also allowing for other and more intense forms of
motivation and involvement at other levels of participation’ (Lavdas 2001: 5).
But given the lack of unity among the member demoi, the republican
challenge, in line with the dictates of multiculturalism, is how to institu-
tionalise respect for difference and group rights, whilst sustaining ‘a shared
sense of the public good’ (Bellamy 1999: 190). This is more likely to be
achieved through Pettit’s third concept of freedom, as it ‘enables a view
which aims to combine the recognition of the significance of the pluralism
of cultural possibilities for meaningful choice and a framework based on a
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minimal set of shared political values’ (Lavdas 2001: 6). From these exposi-
tions, one could imagine a prototype European res publica, within which a
multitude of public commitments generate higher levels of civic engage-
ment through a deliberative model of governance.

The state-centric alternative and its limits

Although republicanism captures the civic imagination of a composite
European polity – and even though the European Court of Justice (ECJ) has
ruled that the founding treaties already represent a ‘Constitutional
Charter’ – the EU still rests on the separate constitutional orders of states.
Moreover, consensual practices in the Council are often employed even
when the treaties allow for majority rule. Similarly, the EP performs func-
tions that the national legislatures would be jealous of, and yet its lack of
controlling and legislative powers over the EU’s executive branches support
the thesis of a ‘democratic deficit’. Union citizenship has been hailed by
some as a step towards the formation of a transnational demos, but many
associate it with the free movement of people within a single economic
space, rather than with the construction of a common civic identity.
Whereas an increasing array of competences are brought into the general
system, their locus decidendi is closer to the domain of state agents. Lastly,
enshrined in the Treaty on European Union (TEU) as a mechanism for the
vertical allocation of competences, subsidiarity has opened the way both for
the protection of national autonomy against excessive centralisation, and
the extension of transnational legislative authority itself.

Arguably, changes in the workings of the EU in the early 2000s have not
affected its character as ‘a many turned into one without ceasing to be
many’. The EU maintains a balance between the whole and its parts, by rely-
ing on a system of political co-determination. This is the key to understand-
ing the changing conventions of sovereignty, which may now be interpreted
as the right to be involved in the joint exercise of competences, or in other
words, sovereignty as ‘a unit of participation’ (Taylor 1999: 560). When
disconnected from a Weberian understanding of the polity, the EU ‘is too
complex and too amorphous to be presented as emerging from a new
abstract constituent power’ (de Areilza 1995: 9). Instead, responsibility for
EU polity-building rests with the member states. And so does the right to
publicly binding decisions. The EU represents a ‘treaty-constituted political
body’ that is not ‘the unilateral act of one people’ (Forsyth 1995: 64). It does
not derive its authority from its citizens but from the governments of the
component states; it has not resulted in a complete fusion where the different
segments of European society lose their respective identities; the states con-
tinue to hold together by way of ‘mutual agreement’ and are free to dissociate
themselves from the association. Both the constitutional identity and
legal personality of the EU are dependent on the component polities. Finally,



the EU does not challenge the authority of states to determine their own
fate, although it represents a profound locking together of states regarding
the joint exercise of fundamental powers (states may lose their functional
autonomy but project their domination over EU constitutional change). All
the above confirm a state-centric view of the ‘EU order’, as the attributes of
sovereignty are confined to the segments, rather than to a new federal
centre.

For state-centrists, the dominant model of EU politics is one in which
states are the major actors in collective constitutional engineering. This is
reflected in the capacity of state executives to shape the outcome of grand
constitutional bargains and to safeguard their power through negotiated pol-
icy co-ordination based on the pooling of sovereignty (when strong func-
tional reasons arise). But it would be wrong to equate EU state-centrism with
the realist ‘billiard-ball’ image of international politics. For it perceives sov-
ereignty as an integral part of statehood, attributing a normative content to
it and distinguishing it from institutionalised rule (resulting from complex
interdependence). Taylor notes: ‘Having the right to participate in the
management of common arrangements with other states was a much more
important consideration in sovereignty than the traditional right to exclu-
sive management’ (1999: 564).

Thus many of its students regard the EU as an essentially state-led project,
albeit with an open finalité politique: a polity ensemble of distinct features
that ‘has displaced the potential to alter the relative congruence between ter-
ritory, identity and function which characterised the nation state’ (Laffan
1998: 238). This refers to ‘a system which is now “federative” in the old
pre-American revolution sense or perhaps more than federative in the sense
discussed by Rousseau in his “Summary” of Abbé Saint-Pierre’s Project for
Perpetual Peace or advocated by Kant in his “Perpetual Peace” ’ (Bruggens
1999: 124). In brief, sovereignty as ‘ultimate responsibility’ has yet to
become part of the EU’s systemic properties. Likewise, the EU exceeds a
Deutschian ‘pluralistic security community’ (1957) but has failed to meet
either the socio-psychological conditions of Mitrany’s functionalism (1943)
or any substantive transfer of loyalties to a neofunctionalist ‘political com-
munity’ (Haas 1958). For all its validity in explaining the politics of treaty
reform through a theory of consensus elite government, EU state-centrism
has failed to account for a striking paradox. Although traditional notions of
democracy are losing their normative appeal in the EU, the latter exhibits a
notable potential for democratic self-development: a tendency to transcend
issues of market integration and ‘to democratize politics above the level of
the state’ (Laffan 1998: 249). As a result, the interplay between democracy
and integration continues to cast doubt on ‘the continuing adequacy of the
conventional solution’ (Dahl 1997: 37). In that sense, new normative inves-
tigations are imperative to addressing basic questions of democracy and
legitimacy in the evolving EU.
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Institutionalising European civic competence

To date, integration has not fostered the normative qualities needed for the
nurturing of a European civicness ‘that would demand and sustain further
institutional and democratic transformations’ (de Areilza 1995: 9). Recent
reforms have not only failed to rectify this deficiency, but managed to con-
solidate a new regulatory aetiology of ‘post-parliamentary governance’
(Andersen and Burns 1996) based on technocratic elitism. Underlying this
empirical pragmatism rests the idea of ‘committee governance’ (Kirchner
and Christiansen 2000), evident in the existing ‘comitology’ structures.
Like Maastricht’s (top-down) polity-creation, Amsterdam and Nice failed to
provide an independent sense of European civicness.

Before turning to the impact of recent treaty reforms on EU democracy, let
us sketch a normative perspective on Union citizenship. In general, ‘citizen-
ship establishes an abstract, legally mediated solidarity between strangers’,
binding together a group of individuals with no pre-political ties into ‘a
highly artificial kind of civic solidarity’ (Habermas 2001: 16). The latter takes
the form of an ‘internally oriented relationship’ between citizenship-holders
and the institutions of the polity to which they belong (Close 1995: 2–3).
Pace its treaty-based character, Union citizenship carries an undisputed polit-
ical weight with crucial implications for the embodiment of a stronger
Gemeinschaft element at the grass roots. But the most celebrated property of
citizenship, both as a social construct and as ‘substantive public engage-
ment’, is the range and depth of opportunities it offers to fulfill the partici-
pative potential of the demos in the exercise of authority. Within this
embracing civic space, a feature central to the democratic process is the idea
of civic competence: the institutional capacity of citizens qua social equals to
enter the realm of political influence with a view to sustaining a vital public
sphere – that is, ‘a network that gives citizens … an equal opportunity to
take part in an encompassing process of focused political communication’
(Habermas 2001: 17). Here, the pairing of ‘civic’ and ‘competence’ does not
embody a category mistake, but acts in the interests of engaging the demos
in the affairs of the polity, by empowering its members to direct their
democratic claims to, and via, the central institutions. It thus institutionalises
a normative commitment to core democratic values, whilst giving an
institutional face to a central task of legitimate rule: large-scale democratic
participation.

The democratic potential of Union citizenship is threefold. First, it sets up
a transnational system of political rights giving access and voice to the con-
stituent demoi; second, it further induces integrative popular sentiments by
motivating greater civic participation; and third, it strengthens the democ-
ratic bonds of belonging to an ‘active polity’ by facilitating the process of
positive EU awareness-formation at the grass roots (Chryssochoou 1998).
The question is whether Union citizenship simply entails a re-arrangement



of existing civic entitlements, or whether it attributes effective civic compe-
tence based on a new ‘civic contract’ between peoples, states and the central
authorities, generating the necessary levels of civicness for the making of a
European demos ab intra. From a meta-institutional perspective on Union
citizenship, the answer lies in the distribution of European civic compe-
tence. To the extent that the latter passes through the capacity of citizens to
determine the functions of the polity, Union citizenship constitutes the
foundation of the new civic contract. This is vital not only to the moral
ontology of democracy, but also to the prevailing value spheres of civicness.

Union citizenship incorporates the separate civic contracts of the member
polities into a transnational civic space, where the consent of citizens for the
larger-scale of decisions is being organised ‘from below’. This requires the
evolution of the ‘member-state citizen’ from a ‘fragmented citizen’ to an
‘indirect’ one, and then to an ‘interactive citizen’ (Neunreither 1995: 10). Such
transitions should come about as a conscious act of civic self-development–that
is, an exercise in ‘political self-identification’ (Neunreither 1995: 13).
Practical measures to build on a common civic identity involve the detach-
ment of Union citizenship from the ‘nationality requirement’ and its placing
upon an independent sphere of civic rights (and duties); the institutionali-
sation at EU-level of effective civic competence, which should now be added
to the conventional ways of thinking about competences as statutory guar-
antees; the extension of the right to vote and to stand as a candidate at
national elections for citizens residing in a member state other than their
own; the institutionalisation of the citizens’ right to information on all EU
issues, whilst making all the official documents of the EU available to the
public; the setting up of protective mechanisms against any infringement of
fundamental liberties; the introduction of the citizens’ right to hold public
office within the EU; the recognition of the right of citizens to be informed
when EU decisions impinge upon specific interests; the enrichment of the
citizens’ rights relating to the four freedoms of movement, social welfare,
working conditions and labour–management relations; the introduction
of the citizen’s right to education; and the recognition of political rights to
legally resident third-country nationals, which requires the transcendence of
any liberal statist norms and practices of civic exclusion, and the rejection at
EU-level of what Geddes (1995) calls ‘dissociational-type democracy’.

Central to the above are the principles of additionality and non-regression,
in that Union citizenship rights are established in addition to national ones,
with Union citizenship thus being attached to a novel status civitatis, whilst
ensuring that existing citizen rights will not be reduced (Duff 2000: 21) It is
only then that these treaty-based entitlements may foster the bonds between
the EU and its emerging civic body. But all the above proposals, which, if
institutionalised, would bring about a ‘proper’ EU citizenship policy, are
easier said than done, as they depend upon the political will of govern-
ments, rather than on a volonté générale of a European demos. The aim is for
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the EU to allocate authoritatively, not just derivatively, rights and values
within European civic society. In that sense, the outcome would not be the
creation of a ‘community of fate’ or Schicksalsgemeinschaft shaped by com-
mon descent, language, culture and history, but to ‘democratise’ the criteria
for the distribution of the citizenship status and to forge the horizontal inte-
gration of citizens within the larger polity.

In this way, the EU acquires a distinctive political subject, whose civic
identity exists independently of national public spheres, but whose ‘politics’
extends to both EU and national civic arenas. Such a move would also signal
a shift in the basis of legitimation from a largely functionalist-driven, if not
segmentary-type of European citizenry to a political community of equals
founded on more active and inclusionary virtues such as free public deliber-
ation and institutionalised participation. As Bellamy notes, however, the
only significant change to the common citizenship provisions brought
about by recent treaty reforms amounted to a mere point of clarification:
‘Citizenship of the Union shall complement and not replace national
citizenship’ (Bellamy 1999: 204). Recent reforms failed to incorporate any
substantive civic rights in a ‘constitutional’ document addressed to the
citizen directly, reflecting the insistence of states to codify existing trends in
EU jurisprudence and legislation. The same can said of the Charter of
Fundamental Rights (Chryssochoou et al. 2003), to which we now turn.

Chartering Europe

The distinction between an extra-treaty arrangement – that is, a Charter that
only provides for a standard for fundamental rights – and a legally binding
instrument that provides for a set of basic rights guarantees is crucial, for in
the latter case, a Charter incorporated into the Treaty would also be made
subject to the jurisdiction of the ECJ. It would also grant the latter a crucial
interpretative function with regard to human rights respect and protection
throughout the EU. With an internally justiciable Charter, the EU would
make a positive and at the same time credible move towards what has been
described as ‘a more human rights-based constitutionalism’. Yet, a potential
problem remains, succinctly put by Lord Russell-Johnston (2000) thus: were
the ECJ to become the last instance of appeal in the EU for human rights
issues, this might deprive European citizens of a final external appeal against
violations of fundamental rights. The only sensible way to avoid this
predicament, but also the possibility of two competing jurisdictions and
jurisprudence and, therefore, two parallel human rights regimes in Europe, is
for the EU to accede to the European Convention on Human Rights (ECHR).
In that way also, ECJ rulings related to the ECHR would be made subject to
the supervision of the Strasbourg Court, thus making the ECJ itself account-
able to that Court the same way as the superior courts of the ECHR states are
today (Cooper and Pillay 2000: 17).



Although the prospects for strengthening European civic competence rest
as much on formal legal requirements and judicial procedures, as they do on
social and political sources of legitimacy, including public responses them-
selves, the inclusion of the Charter into the Treaty would herald a more
demos-oriented process of union. Institutionalising fundamental rights
within the EU would strengthen the credibility of commitments taken by
the member state polities to protect the fundamental rights of all persons
residing within their territory; empower the ECJ to ensure that fundamental
rights are indeed respected, whilst providing it with a firm textual guidance
on the definition, nature and scope of such rights; lay the foundations for an
EU-based human rights regime with which EU institutions and bodies are
bound to comply; advance the fight against various forms of discrimination
and protect the status of all civic associations within the EU; place the indi-
vidual citizen at the heart of the EU’s activities by further strengthening
Union citizenship rights, including the right to good administration; make
fundamental rights more visible to the citizen; codify so-called ‘new rights’
on bio-ethical, environmental and data protection issues; reinforce existing
practices and institutions of European-wide civic inclusion; emphasise the
importance of upholding the virtues of civility within an ever complex and
politically diffuse transnational environment; and contribute to the preser-
vation and development of shared values, whilst respecting and protecting
the diversity embedded in constituent cultures, traditions and, crucially,
identities.

Whether or not the incorporation of the Charter into the Treaty is seen as
an exercise in regional constitution-making or indeed as a significant stage
in large-scale state-building, its ‘communitarisation’ within a multilevel
civic order aims at harnessing the democratic ethos of those who form the
polity’s pouvoir constituant. This brings us to a complex legal issue, with cru-
cial implications, not only for the quality of human rights protection and
enforcement standards within the EU, but also for transnational demos-
formation. Would a legally binding Charter have general application
throughout the Member States, or would it be restricted to fundamental
rights protection only in the context of EU action? Put differently, would the
Charter apply in cases of member state action (taken by central, regional or
local authorities, or public organisations) that is not directly linked to the
implementation of Union law, as Article 51(1) of the Charter currently
provides for? Assuming that the prevalent interpretation is that the Charter
is confined to EU action alone, and despite the drafters’ prima facie intention
to consolidate the current method of the ECJ to deal with questions of basic
rights as ‘general principles of Community law’, given the nature and scope
of the rights enshrined in the Charter, more positive action is needed. Such
action could take the form of amending Article 51(1) with a view to extend-
ing the Charter’s applicability to state action that is not linked directly to EU
activities. Bold as this step may be, its case becomes even stronger if one links
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fundamental rights protection with the free movement of people within a
fully integrated economic space. Taking rights seriously ascribes to the
process of ‘Chartering Europe’ its proper meaning, whilst endowing the EU
with a political constitution ‘proper’.

Despite the absence of any formal selection criteria, the Charter’s drafting
process has opened the way to a more visible, deliberative and inclusive
method of EU polity-building: a European public process. The importance
attributed to the composition of the drafting panel is that it linked the prin-
ciples of transparency and institutional pluralism with a process of collective
constitutional engineering that goes beyond the state-controlled nature of
treaty reform, allowing for the inclusion of civil society agents. Thus, to
ensure the pluralistic and participatory nature of the Charter’s drafting
formula, it would be desirable to use its template for future reforms. Should
that prove too much for sovereignty-conscious states to digest, a more prag-
matic alternative would be for the EP to be granted constitutional competence
over formal treaty change through the assent procedure. The challenge lies
in developing horizontal links among the member demoi, without damag-
ing the existing ones among the elites. Tying the self-image of the elites to
transnational demos-formation is crucial, for no common civic identity may
come into being unless all major actors in European governance feel part of
a polity-building exercise that evolves from the lower level ‘upwards’, thus
enhancing the institutional capacity of citizens to act in an extended political
space.

Although the EU exhibits clear signs of a transnational civil society com-
posed of policy communities, structures of functional representation, net-
working activities, and a plethora of organised groups pursuing their
interests beyond the nation-state, it has not reached the stage where a
nascent civic identity meets the institutionalisation of civic competence.
This mix of variables is crucial for the emergence of a European civic space
composed of an interactive demos. But the EU has not yet met the condi-
tions for institutionalising a composite public sphere based on the discursive
qualities of public deliberation, through which the demos turns relevant
democratic problems into topics of public debate. Here, the envisaged model
of EU democracy refers to discourse-centred processes of civic engagement.
Such processes serve the goal of a polycentric public sphere, for they direct
the democratic claims of citizens to those centres of authoritative decision
making that are entitled to commit the polity as a whole. Otherwise, a novel
yet easily discernible form of political domination will determine the rela-
tionship between executive elites and the affected public. Absent a princi-
pled public discourse, it is naïve to expect the transformation of a shadowy
political space into a res publica: a community of free and equal citizens – a
populus liber driven by a charitas civicum – within which civic competence
and ‘the right to have rights’ (Bellamy 2001) take precedence over territori-
ally based interest aggregation. Instituting a multilevel civic space within



which the member publics are recognised as bearers of rights, freedoms and
duties in relation to the EU can also act as an antidote to the growing impov-
erishment of national public life, where a decline in the quality of public dis-
course is met by a shrinking legitimacy of ‘the political’. The section below
examines the democratic impact of recent treaty reforms.

The limits of democratic reforms

The Amsterdam Treaty (AMT) came into force after a non-controversial rati-
fication process – a reflection of the moderate reforms embedded in it.
‘Rather than focusing on pre-emptive institutional spillover in preparation
for enlargement’, Devuyst writes, ‘the Amsterdam negotiation was charac-
terized by a “maintaining national control trend” ’ (1998: 615). Underlying
this incomplete outcome was a clear preference for a managerial type of
reform to improve the effectiveness in policy-output: flexibility was partially
elevated to a modus operandi of the system, whereas the deepening of inte-
gration was referred ad calendas Graecas. Indeed, those who linked the
Amsterdam process with the making of a ‘constitutive polity’ based on sym-
biotic legitimation structures have no real grounds for celebration. For it
failed to deliver a new democratic vision, offering instead a series of partial
offsets to the EU’s democratic pathology, without focusing on its socio-
psychological aspects. The latter refer to the normative qualities embodying
the construction of a European civic space, where citizens share among
themselves a sense of public sphere (as a civic virtue element) and a regard
for good governance (as a training ground for civic learning). Both elements
are crucial for, as J. S. Mill asserts, ‘[p]olitical machinery does not act of itself’
(quoted in Spragens 1999: 214). It has to be worked by the citizens them-
selves. This civic conception contributes to the making of a political order
steered by an active community of citizens. The emphasis is not so much on
the crystallisation of liberal-democratic norms in the political constitution
of Europe, but on the search for a transnational civic space within which
citizens mobilise their energies in the pursuit of a new democratic order.
Thus democratic reform is not really the cause, but the consequence of popular
aspirations to democratic shared-rule.

As in the case of Maastricht, so in Amsterdam, Lejeune’s point that the
states retain their sovereignty despite the creation of an ‘integrated interstate
area’ remains valid (Lejeune 1995: 140). Treaty reform in the 1990s has made
it clear that, preserving the ‘constitutive autonomy’ of states as Herren der
Verträge, is part of the system’s modus operandi. The joining together of
diverse entities through an informal culture of consensus-building at the
highest political level, and the way in which competences are exercised
within the EU, have not eroded sovereign statehood, let alone nationhood.
Instead, sovereignty has acquired a new co-operative dynamic of its own: it
no longer refers to ‘a private world into which the outside world was not
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permitted to enter’ (Taylor 1999: 538), nor for that matter is it subsumed by
‘a new “hierarchy” ’ based on authoritative rule (Keohane and Hoffmann
1990: 281). It emerges, through the practice of political co-determination, as
a crucial link between national and EU polity dynamics: a point, where two
different incentives of governance are brought together.

Even the phasing-in of questions of polity and democracy in the EU’s pub-
lic agenda has not transcended the anxiety of states to safeguard their own
prerogatives, even when these questions became crucial to the political via-
bility of the EU. Instead of focusing on issues that constitute the essence of
any well-thought-out democratic reform, the unimaginative quality of pro-
posals submitted to the IGC 2000 that was meant to deal with the so-called
‘Amsterdam leftovers’, highlighted the absence of a clear democratic vision
to take the EU into the next millennium. Much like the AMT, the Treaty of
Nice (NIT), signed on 26 February 2001, focused on ‘distributive compro-
mises’ (Bellamy and Hollis 1998: 63) so as to embody the attitudes of self-
interested actors into yet another asymmetrically negotiation outcome.
It has thus inevitably invited a sacrifice in democratic input for greater
efficiency in output.

In a high-stakes endgame, the NIT lacked a ‘departure of substance’ for
the creation of ‘norms of polity’ centred on the specific constructions of
legitimate rule. As The Guardian put it: ‘At every stage of the prolonged
negotiation, raw national interest has overshadowed the broader vision’
(11 December 2000). The Nice process failed to discover ‘a sense of process’
(and purpose) over the transformation of a plurality of demoi into a plural-
istic demos, as ‘the ultimate legitimising referent of the [Euro-]polity’ (Weiler
1997: 250). This is linked with yet another crucial transformation the EU ought
to undertake, ‘from an ethics of integration to an ethics of participation’: ‘a
deliberative process whereby citizens reach mutually acceptable agreements
that balance their various communitarian commitments in ways that reflect
a cosmopolitan regard for fairness’ (Bellamy and Warleigh 1998: 448).
Mény asserts, ‘There is a need for a new civic culture … which allows for
multiple allegiances, which combines the “right to roots” with the “right to
options” ’ (1998: 9).

Let us now move on to the issue of transparency, for it has overlapping
consequences on the relationship between the EU and its citizens. The term
is linked to the idea of granting the latter a right of information as well as to
the need for a simplified and comprehensible Treaty. Although Amsterdam
succeeded in meeting the first requirement through a (conditional) right of
public access to official EU documents, it did not achieve much on the latter:
the simplification of codecision was coupled by the institutionalisation of
other practices such as flexibility, exceptions, reservations, safeguards,
protocols, etc. On balance, a formalisation of transparency rules has taken
place: their de jure incorporation into the Treaty. Whereas before they were
determined by interinstitutional agreements and rules of procedure, the ECJ



can now monitor the implementation of a norm of legislative openness as
an operational principle of EU governance, as the new transparency rules are
part of the EU’s primary law.

Before turning to the concluding section, it is worth noting that
Amsterdam’s and Nice’s largest deficiency was their emphasis on policy
rather than polity, efficiency rather than democracy, distributive compro-
mise rather than integrative accommodation. These reforms focused on the
rationalisation and simplification of decision making, voting adjustments
and, in general, measures concerning the effectiveness of joint decision
making as a precondition for the future functioning, but not legitimation, of
the EU. Ironically, this elaborate exercise in rationalised institutionalism
originally aimed at rectifying a criticism of the Community as a ‘joint
decision-system’ that is conducive to sub-optimal policy outputs (Scharpf
1988) and an inequitable status quo. The section below assesses the limits of
constitutionalising the EU.

The search for a new constitutional order

The Constitutional Treaty – that is, the deliberative outcome of the
Convention on the Future of Europe, as signed with a few amendments at the
European council in Rome in October 2004 – has been described as a modest
but positive step toward the full constitutionalisation of the Treaties. Be that
as it may, the fact remains that the political system of the EU still rests on an
international treaty which, by virtue of its integrative nature, has been
assigned the task of establishing a new constitutional order in Europe, albeit of
a less federalist kind than initially envisaged by its drafters. Did the
Convention, however, act as a ‘constituent assembly’? Has the outcome of
deliberating on a Constitutional Treaty been legitimized by European public
opinion? The answer to the above set of questions is closer to a ‘no’. And that
mainly for three reasons. First, the whole drafting process of the new Treaty
was characterised by the lack of a genuine European constituent power; let us
recall that the Convention was composed of appointed delegates, albeit drawn
from a wider socio-political spectrum than has previously been the case in the
history of EU treaty-making. Second, the outcome of the Convention was
liable to – some significant – change by the IGC, which retained the right to a
final say over the new constitutional arrangements. Third, following the argu-
ment about the lack of a European constituent power, the outcome reached at
the IGC (assuming that this is finally ratified by all Member States) can only
be another Treaty under the general principles of international public law,
rather than a Constitution ‘proper’ or a new kind of constitutional ordering
deriving its legitimacy directly from a European demos.

The agonizing search for a new kind of constitutional polity in Europe
comes in direct contrast to the means available for creating it. State-centrism
seems to be the order of the day when it comes to bestowing the ‘EU order’
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with a system of ‘basic law’ provisions. Nor does the integrative nature of a
Constitutional Treaty suffice to transform a constellation of national democ-
racies into a democratically organised polity in its own right. Thus the new
Treaty would have to be based as much on the constitutional orders of the
constituent units as on a new ordering of transnational political authority to
retain its character as a ‘sympolity’ of both states and demoi. At best, the
outcome of constitutionalising the Treaties can follow the logic of large-scale
constitutional engineering – as opposed to formal constitution-making –
which has been part and parcel of the EU’s acquis conferencielle. Given the
above, it follows that the general direction of present-day European consti-
tutionalism follows the previous path of sovereign-conscious states wishing
to bring about a relatively moderate re-ordering of the formal Treaty frame-
work, which may well lead to a new, and perhaps more stable, constitutional
equilibrium between the collectivity and the segments. This, however,
should not be equated with a substantive transformation of the EU’s consti-
tutional physiognomy.

From the above, it also follows that the Constitutional Treaty may not
endow the EU with ‘a new base of sovereignty’ able to transcend the sover-
eignty of its parts, contrary to federalist predictions during the (early) draft-
ing stage. Instead, Article 5(1) of the Treaty states thus: ‘The Union shall
respect the national identities of its Member States, inherent in the
fundamental structures, political or constitutional. … It shall respect their
essential State functions, including those of ensuring the territorial integrity
of the State, and for maintaining law and order and safeguarding internal
security.’ This provision epitomises the new dynamic, still though unstable,
interplay between co-ordinated interdependencies and diffused public
authority, suggesting that the present-day EU is not (as yet) part of a linear
process towards an easily discernible federal end: a constitutional polity
‘proper’. Rather, it is about the preservation of those state qualities that allow
the participating collectivities to survive as distinct constitutionally organised
polities, whilst at the same time engaging themselves in a polity-building
exercise that transforms their traditional patterns of interaction. Although
this amounts to the qualitative transformation of a community of states into
the most advanced scheme of voluntary regional integration the world has
ever witnessed, it should not carry with it the assumption of the end of the
European nation-state.

The EU has not thus taken us ‘beyond the nation-state’ and toward a post-
national state of play. Whether its logic of power-sharing may well be
explained through a theory of institutional delegation based on the princi-
ple of conferral, the most compelling evidence for the lack of a European
sovereignty per se is that EU citizens are still taken as ‘sovereign’ only
within their national context. Thus the set of constitutional arrangements
advanced by the Treaty faces the same old challenge: the level of support it
will enjoy by the general public and the means through which the central



institutions will open up new participatory opportunities for civic gover-
nance. In that regard, then, effective governance for managing an integrated
political order based on output-legitimacy – in turn determined by the
system’s problem-solving capacity (Scharpf 1999) – will be but a poor substi-
tute to the democratic norms of good governance in relation to a demos.
What is needed, therefore, is a democentric process of union as a platform
from which a European constituent power can emerge.

Title IV of the Treaty entitled ‘The Democratic Life of the Union’ enlists a
set of principles to guide the governance of the EU such as democratic equal-
ity, representative as well as participatory democracy. The latter, in particu-
lar, represents an interesting addition to the formal framework, in that the
central institutions should ‘give citizens and representative associations the
opportunity to make known and publicly exchange their views on all areas
of Union action’. Furthermore, an ‘open, transparent and regular dialogue’ is
envisaged between the Union, representative associations and civil society,
coupled by a citizens’ initiative inviting the Commission ‘to submit any
appropriate proposal on matters where citizens consider that a legal act of
the Union is required for the purpose of implementing the Constitution’.
These provisions chime well with the wider objective of bringing the EU
closer to its citizens, without offering any concrete means for realising the
citizens’ sovereign rights at EU level. From a democratic standpoint, and
given the level of institutional sophistication the EU already enjoys, much
more was expected from a text – a Treaty – that claims to have the social
and political legitimacy needed for the establishment of a European
Constitution.

Conclusion

At a time when the EU retains its character as a via media between different
forms of polity, recent constitutional developments have raised the
expectations of further reforms to endow a fragmented European demos
with a common civic identity. But such aspirations might not prove too real-
istic after all, in that recent treaty reforms managed to consolidate national
autonomy, by acknowledging the innate need of states to retain ultimate con-
trol over system-wide constitutional change. In support of state-centrism comes
the view that, even the new dialectic between sovereignty and integration,
carrying the implication of an explicit right to political co-determination,
has failed to produce a series of credible commitments to democratisation
with a view to strengthening European civic competence. Another impor-
tant implication was the perception that because the recent reforms carried
a mandate for limited treaty change, the development of Union citizenship
would be dealt with effectively at a later stage. Judging, however, from
their end-products, it is highly doubtful that there will be a substantive
‘deepening’ of common citizenship rights and the granting to the EP of
constitutional competence over treaty reform in the near future.
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Amsterdam and Nice, far from representing a cause célèbre for a substan-
tive re-ordering of civic spaces and public spheres, amount to a cautiously
negotiated deal of ‘partial offsets’ to key democratic problems facing the EU
and its constitutional future. For what both Treaties failed in the end to pro-
duce was not only a common democratic vision per se, but rather a belief
that such a vision remains within reach, at least for the foreseeable future.
This criticism is justified further by perceiving the Nice process and out-
come as the product of a predominantly utilitarian, cost–benefit calculus
among divergent and often ambivalent national interests, along the lines of
an overall rationalist settlement. Thus the Nice endgame represents yet
another managerial type of formal treaty reform, where affective/identitive
politics remains without reach. Its core principles rest not on the need for
cementing the constitutive features of a polycentric civic space patterned on
the co-constitution of normative structures, but rather on a politics deter-
mined by sub-optimal exchanges within a complex negotiation system. The
same, albeit to a different extent due to its more participatory drafting
method, can be said of the Draft Constitutional Treaty, for it confirms the
centrality of the component states in the political management and consti-
tutional ordering of the EU.

The general assessment is that the exclusion of citizens from European
governance is at the expense of better equipping citizens to become agents
of civic change: a system-steering agency operating within a pluralist order of
increasingly entangled arenas for action. The rejection of the constitutional
treaty from the French and Dutch publics was partly a response to previous
exclusionary practices. Like any other polity that aspires to becoming a
democracy, the EU has to engage itself in a constitutive process based on a
new framework of politics that embraces the virtues of civic freedom and pub-
lic deliberation, by means of inventing a sense of res publica.

Note

1. The author wishes to thank the editors of this volume as well as Kostas A. Lavdas,
Michael J. Tsinisizelis and Dimitris K. Xenakis for useful comments and suggestions
on earlier drafts.

References

Andersen, S. S. and Burns, T. (1996) ‘The European Union and the Erosion
of Parliamentary Democracy: A Study of Post-parliamentary Governance’, in
S. S. Andersen, and K. A. Eliassen (eds), The European Union: How Democratic Is It?
(London: Sage), pp. 227–51.

de Areilza, J. (1995) ‘Sovereignty or Management? The Dual Character of the EC’s
Supranationalism Revisited’, Jean Monnet Papers, Harvard Law School.

Bañkowski, Z., Scott, A. and Snyder, F. (1998) ‘Guest Editorial’, European Law Journal,
4, 4: 337–40.

Barber, B. (1984) Strong Democracy: Participatory Politics for a New Age (Berkeley:
University of California Press).



Bellamy, R. (1999) Liberalism and Pluralism: Towards a Politics of Compromise (London
and New York: Routledge).

Bellamy, R. (2001) ‘The “Right to Have Rights”: Citizenship Practice and the Political
Constitution of the European Union’, in R. Bellamy and A. Warleigh (eds),
Citizenship and Governance in the European Union (London: Continuum), pp. 41–70.

Bellamy, R. and Castiglione, D. (1997) ‘Building the Union: The Nature of Sovereignty
in the Political Architecture of Europe’, Law and Philosophy, 16, 4: 421–45.

Bellamy, R. and Hollis, M. (1998) ‘Consensus, Neutrality and Compromise’, Critical
Review of International Social and Political Philosophy, 1, 3: 54–78.

Bellamy, R. and Warleigh, A. (1998) ‘From an Ethics of Integration to an Ethics of
Participation: Citizenship and the Future of the European Union’, Millennium, 27, 3:
447–70.

Bellamy, R. and Castiglione, D. (2000) ‘Democracy, Sovereignty and the Constitution
of the European Union: The Republican Alternative to Liberalism’, in Z. Bañkowski
and A. Scott (eds), The European Union and its Order (London: Blackwell), pp. 169–90.

te Brake, W. (1998) Shaping History: Ordinary People in European Politics, 1500–1700
(Berkeley and Los Angeles: University of California Press).

Brugger, B. (1999) Republican Theory in Political Thought: Virtuous or Virtual? (London:
Macmillan).

Chryssochoou, D. N. (1998) Democracy in the European Union (London and New York:
I. B. Tauris).

Chryssochoou, D. N. (2001) Theorizing European Integration (London: Sage).
Chryssochoou, D. N., Tsinisizelis, M. J., Stavridis, S. and Ifantis, K. (2003) Theory and

Reform in the European Union, Second edition (Manchester and New York:
Manchester University Press).

Close, P. (1995) Citizenship, Europe and Change (London: Macmillan).
Cooper, J. and Pillay, R. (2000) ‘Through the Looking Glass: Making Visible Rights

Real’, in K. Feus (ed.), An EU Charter of Fundamental Rights: Texts and Commentaries
(London: The Federal Trust), pp. 111–28.

Craig, P. P. (1997) ‘Democracy and Rule-making within the EC: An Empirical and
Normative Assessment’, European Law Journal, 3, 2: 105–30.

Dahl (1997) ‘The Future of Democratic Theory’, Estudios Working Papers, 1996.
Deutsch, K. W. et al. (1957) Political Community and the North Atlantic Area (Princeton

NJ: Princeton University Press).
Devuyst, Y. (1998) ‘Treaty Reform in the European Union: the Amsterdam Process’,

Journal of European Public Policy, 5, 4: 615–31.
Duff, A. (2000), ‘Towards a European Federal Society’, in K. Feus (ed.), ‘The EU Charter

of Fundamental Rights: Text and Commentaries (London: Federal Trust), pp. 13–26.
Engeman, T. S. (1993) ‘Liberalism, Republicanism and Ideology’, The Review of Politics

LV, 2: 331–43.
Forsyth, M. (1995) ‘Towards a New Concept of Confederation’, in The Modern Concept

of Confederation (European Commission for Democracy Through Law, Council of
Europe).

Geddes, A. (1995) ‘Immigrant and Ethnic Minorities and the EU’s “Democratic
Deficit” ’, Journal of Common Market Studies, 33, 2: 197–217.

The Guardian, ‘Naughty at Nice: EU Summiteers Betray a Lack of Vision’, 11 December
2000.

Haas, E. B. (1958) The Uniting of Europe: Political, Social and Economic Forces 1950–1957
(London: Stevens).

Habermas, J. (2001) ‘Why Europe Needs a Constitution’, New Left Review, 11: 5–26.

236 Dimitris N. Chryssochoou



Civic Competence and Identity 237

Jachtenfuchs, M., Diez, T. and Jung, S. (1998) ‘Which Europe? Conflicting Models of a
Legitimate European Political Order’, European Journal of International Relations, 4, 4:
409–45.

Keohane R. O. and Hoffmann, S. (1990) ‘Conclusions: Community Politics and
Institutional Change’, in W. Wallace (ed.), The Dynamics of European Integration
(London: Royal Institute for International Affairs), pp. 276–300.

Kirchner, E. J. and Christiansen, T. (2000) Committee Governance in the European Union
(Manchester: Manchester University Press).

Laffan, B. (1998) ‘The European Union: a Distinctive Model of Internationalization’,
Journal of European Public Policy, 5, 2: 235–53.

Lavdas, K. A. (2001) ‘Republican Europe and Multicultural Citizenship’, Politics 21, 1:
1–10.

Lejeune (1995) ‘Contemporary Concept of Confederation in Europe – Lessons Drawn
from the Experience of the European Union’, in Conference Proceedings, The
Modern Concept of Confederation, European Commission for Democracy through
Law, Council of Europe.

MacCormick, N. (1997) ‘Democracy, Subsidiarity, and Citizenship in the “European
Commonwealth” ’, Law and Philosophy, 16: 331–56.

Mény, Y. (1998) ‘The People, the Elites and the Populist Challenge’, Jean Monnet Chair
Paper RSC, No. 98/47 (European University Institute).

Mitrany, D. (1943) A Working Peace System (London: Royal Institute of International
Affairs).

Neunreither, K. (1995) ‘Citizens and the Exercise of Power in the European Union:
Towards a New Social Contract?’, in A. Rosas and E. Antola (eds), A Citizen’s Europe:
In Search of a New Order (London: Sage), pp. 1–18.

Pettit, P. (1997) Republicanism: A Theory of Freedom and Government (Oxford: Clarendon
Press).

Puchala, D. J. (1972) ‘Of Blind Men, Elephants and International Integration’, Journal
of Common Market Studies, 10, 3: 267–84.

Puchala, D. J. (1999) ‘Institutionalism, Intergovernmentalism and European
Integration’, Journal of Common Market Studies, 37, 2: 317–31.

Russell-Johnston, Lord (2000) ‘Contribution to the Federal Trust Publication on the
EU Charter of Fundamental Rights’, in K. Feus (ed.), An EU Charter of Fundamental
Rights (London: The Federal Trust), pp. 53–8.

Scharpf, F. W. (1988) ‘The Joint-Decision Trap: Lessons from German Federalism and
European Integration’, Public Administration, 66: 239–78.

Scharpf, F. W. (1999) Governing in Europe: Effective and Democratic? (Oxford: Oxford
University Press).

Schmitter, P. C. (2000) How to Democratize the European Union … and Why Bother?
(Lanham: Rowman and Littlefield).

Spragens, Jr., T. A. (1999) Civic Liberalism: Reflections on our Democratic Ideals (Lanham:
Rowman & Littlefield).

Tarrow, S. (1998) ‘Building a Composite Polity: Popular Contention in the European
Union’, Institute for European Studies Working Paper, No. 98/3, Cornell University.

Taylor, P. (1999) ‘The United Nations in the 1990s: Proactive Cosmopolitanism and
the Issue of Sovereignty’, Political Studies, 47, 3: 538–65.

Walker, N. (1998) ‘Sovereignty and Differentiated Integration in the European Union’,
European Law Journal, 4, 4: 355–88.

Weiler, J. H. H. (1997) ‘Legitimacy and Democracy of Union Governance’, in
G. Edwards and A. Pijpers (eds), The Politics of European Treaty Reform: The 1996
Intergovernmental Conference and Beyond (London: Pinter), pp. 249–87.



12
Between Past and Future: The
Democratic Limits of EU 
Citizenship
Richard Bellamy
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Introduction: the context of EU citizenship

The late 1980s witnessed a renewed interest in citizenship by both academics
and policy makers that has continued up to the present.1 Various perceived
dangers to social cohesion and democratic accountability prompted this
return to the citizen (Kymlicka and Norman 1994; Beiner 1995). A number
of observers feared the growth in multiculturalism would generate social
conflicts and fuel the rise of the extreme right and religious fundamentalism.
Commentators on the right as well as the left worried the contemporary
emphasis on markets risks promoting self-interested behaviour and a decline
in civic responsibility. Globalisation – the process many regard as defining
the new century – appeared to reinforce both trends, rendering private and
public power harder to control. It was no wonder, these analysts concluded,
that citizens had become increasingly uninterested and disenchanted with
politics. The crucial task was to reengage them in ways that promoted social
integration. However, the resulting revival of citizenship theory and policy
has taken two divergent and not entirely compatible directions – the one
drawing inspiration from the past, the other pointing towards new kinds of
citizenship supposedly more suited to the future.

Those who advocate a return to the past see the revitalizing of older types
of citizenship as a way of fleshing out a commitment to justice by relating it
to specific obligations to others within our local and national communities.
Following an established tradition, many writers have sought inspiration in
the ancient Greek or Roman meaning of citizenship for this purpose
(Oldfield 1990). Others, while not uninterested in this classical heritage,
have focused on later periods and explored the development of democratic
citizenship within the state building projects of the eighteenth, nineteenth
and twentieth centuries (Barbalet 1988; Janoski 1998; Miller 2000). By
contrast, though, several political analysts have contended that the very
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phenomena that prompted a revival of citizenship have made these past
conceptions unsustainable (Ignatieff 1995). They claim multiculturalism
undermines appeals to national communities, while global markets mean
democratic control of economic and social processes cannot be plausibly
obtained via the state without huge inefficiencies and a loss of freedom.
Citizenship has to be reconceived, in part at least, in ways that transcend the
confines of national political communities and the types of party-centred
politics traditionally associated with them.

This proposed reconceptualisation of citizenship has also taken a number
of forms. One strand, particularly popular among the social democratic left,
looks to the universality of rights norms as a source of new, transnational,
forms of political community (e.g. Habermas 1992; Soysal 1994; Linklater
1998). Adherents of this camp note how many political activists have chan-
nelled their civic action away from traditional political parties and into
rights-based social movements. Several of these movements, such as those
concerned with environmental protection, poverty and the condition of
women, have a global dimension. They see international legal norms as a
prime mechanism for pursuing their ends and challenging the self-interested
policies of even democratic states and governments.

However, another strand, favoured mainly by the right, though similarly
prioritising rights, emphasises economic over social and political liberties.
Members of this group counter the criticism that markets encourage self-
interested behaviour that corrode social and moral bonds by associating
entrepreneurship and even consumption with notions of civic and ethical
responsibility. The market freedoms to work, move and trade are held to
advance individual liberty and prosperity more generally. By extension,
global markets become the promoters of a cosmopolitan citizenship (Willett
1992: 182, 186; Saunders 1993: 85). They also note how parallel changes are
occurring at the domestic level. They claim the inefficient, bureaucratic and
paternalist character of state intervention has led to using private contrac-
tors and regulators to deliver public services. They link these methods to new
notions of democratic accountability and responsiveness (Barry 1990).
Among other mechanisms, consultation with user groups, cooperation with
voluntary associations, rights of legal redress, and consumer pressure,
repackaged as a civic right to choose, are all seen as offering greater democ-
ratic in put and control than a state-run system nominally overseen by
elected politicians (Bellamy 1999: ch. 6). Indeed, extensive privatisation has
led most social democrat governments to accept such mechanisms for much
of the formerly state-owned public sector.

By and large, the first strategy of reviving the past seems premised on the
nation state and its subunits. As we shall see, it is unclear how far it could be
extended to a transnational body such as the European Union. The second,
post-traditional, strategy, while adopted in part in most advanced industrial
nations, supplements but also has a tendency to supplant and, on some



accounts (Crouch 2004), even subvert the more conventional modes of
state-centred citizenly activity. The distinctiveness of EU citizenship lies in
its main features and practices belonging more or less entirely to this new
type (Harlow 1999; Bellamy and Warleigh 2001). Indeed, the European
Union provides an exemplar of the novel post-statist politics of legal regula-
tion, market pressure and voluntary coordination – of governance rather
than government (Andersen and Burns 1996). The key rights enjoyed by EU
citizens derive mainly from the market freedoms that provide the European
Union with its principal raison d’être (Everson 1995). Meanwhile, the
European Court of Justice, the EU Ombudsman and the vast array of pressure
groups found in Brussels arguably offer more effective channels for protect-
ing and voicing citizen’s interests than an EU Parliament that fewer than
50 per cent of EU citizens bother to vote for.2

Though a growing body of commentators defend the effectiveness of these
new kinds of citizenship at the EU level (e.g. Majone 1998; Héritier 1999;
Moravscik 2002), there remain numerous critics who bemoan the European
Union’s democratic deficit (Decker 2002; Lord 2004; Føllesdal and Hix
2005). Some suggest overcoming these weaknesses by further elaborations of
the new towards some form of post-national citizenship (Habermas 1992;
Kostakopoulou 2001). Others believe the EU must adopt more elements of
the old (Lord and Beetham 2001). Consequently, this chapter explores the
adequacy of the new and the prospects for instituting the old within the EU
context. I begin by looking at how traditional styles of democratic citizen-
ship came to be established in nation states and compare their continuing
strengths, weaknesses and complementarities with the emerging new vari-
eties. I then turn to an assessment of the mix of old and new within the
European Union. To anticipate my conclusion, I shall argue that governance
only works when framed by government, and a governmental capacity pos-
sessing democratic endorsement is only possible at present within the
Member States. As a result, the new types of citizenship offered by the
European Union need to remain under the control of the older kinds pro-
vided by the Member States. The challenge is to devise mechanisms whereby
this can be achieved.

The nature of modern democratic citizenship

The rise of modern democratic citizenship in Europe is typically related to
the three-fold processes of state-building, the evolution of a commercial
and industrial society, and nation-making (Marshall 1950; Rokkan 1974;
Bellamy 2004; Weale 2006, ch. 1). Though analytically distinct, and to some
degree historically phased, these processes fed into and promoted each
other.

The first, state-building, phase established central political control over a
given geographical territory. The resulting territorial borders demarcated the
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legitimate sphere of operations of political authority and defined its subjects.
The state became responsible for the physical security and economic welfare
of those residing on its soil. For example, it aspired to hold the monopoly of
violence within its realm, and to regulate the inward and outward flow of
material and labour resources in ways necessary to promote the public wel-
fare. It could also impose duties on its subjects, notably military service and
the payment of taxes. The second phase, which saw the emergence of mar-
kets, undermined ascribed status. It established the need for a regular system
of law in which individuals had equal rights freely to exchange their labour,
goods and services, to hold property and amass capital. The third, nation-
making, phase saw the creation of a common language and uniform systems
in such areas as weights and measures, industrial standards and education.
There was also considerable infrastructural investment, particularly in
transport. These measures helped consolidate both a unitary market and a
demos.

Democratic citizenship only emerged gradually from these three processes
as states and their rulers came to depend on the voluntary cooperation of
ever more of their subjects and they, in their turn, sought to ensure those
governing them did so for the common rather any particular interests.
However, all three played a mutually supportive role in constituting citizen-
ship. This emerges when we consider the standard three criteria for inclusion
as a citizen (e.g. as in Dahl 1989, ch. 9). The first is that one’s interests are
affected in a sustained and largely unavoidable way by the decisions of the
political body concerned. In other words, one is not a temporary visitor to
the state in question and unavoidably involved in schemes of social and eco-
nomic cooperation with other persons within its sphere of authority. The
second concerns possession of the requisite competence to be a citizen. At
one level, this criterion simply involves an acknowledgement of equal sta-
tus. Children are usually excluded from citizenship because in their case a
degree of paternalism and guardianship is deemed justifiable. They are not
yet fully autonomous. More controversially, adults with severe mental
health problems are also often excluded. However, other aspects of this cri-
terion relate to the possession of an appropriate national consciousness.
Basic competence in one of the main national languages is often a require-
ment for naturalization, as is some knowledge of the political history and
culture of the adopted country. Civic lessons also have a special place in the
school and even university curriculum of an increasing number of counties.
These factors play an even more important part in the third criterion for
inclusion as a citizen – feelings of national solidarity and trust.

Solidarity and trust are required if citizens are to be committed to the wel-
fare of the community and their fellow citizens (Offe 2000: 67–8). Solidarity
leads citizens to feel certain obligations towards their fellows, while trust
gives them faith that others will be as responsible as they are in fulfilling
them. Without such sentiments, citizens are unlikely to recognise the



authority of the state – even a state they can control through the democratic
process. To some degree, having a more or less permanent stake or interest in
the polity is sufficient to generate such commitments and beliefs (Niada-
Rümelin 1997). However, self-interest alone is unlikely to produce a fair or
stable economic or political system (Galston 1991: 215–20). The temptation
will always exist for individuals and groups to defect from, or free ride on,
even mutually beneficial collective arrangements if they feel it is in their
interest to do so. A sense of justice creates a more stable bond, perhaps
(Rawls 1971: 457, 474; Føllesdal 2000). But the ties of justice apply to all
human beings – not just one’s fellow citizens – and are themselves deeply
contested. As such, they are too thin and controversial to bind citizens to a
specific state as the locus where disagreements about their collective inter-
ests and rights might be appropriately negotiated and decided.3 The feeling
of identification with co-nationals through sharing a common history and
values – however artificial such a national identity may have been in origin –
leads citizens to consider they possess a common fate and to internalise the
demands of justice (Miller 1995: 83, 93). As a result, the cooperation and self-
restraint needed for most public policies to succeed and societies to flourish
become easier.

The importance of national solidarity and trust as well as interests and
rights in defining citizenship is worth stressing because many theorists find
notions of nationality and community controversial, even distasteful and
redundant. Regrettably, jingoism and xenophobia are all too often the other
side of patriotism and civic responsibility. Still, without those latter qualities,
support for the political institutions that promote our interests and justice is
likely to founder. After all, citizenship goes beyond those rights and interests
we share with others simply by virtue of our common humanity. A citizen is
a member of a particular political club. As such, citizens are entitled to more
care and protection from their fellow citizens than would be accorded
them simply as members of the human race. However, these additional enti-
tlements also engender correspondingly heavier obligations. A sense of
national belonging helps generate the commitment to fulfil these extra, and
often onerous, responsibilities (Miller 1995: ch. 3). Thus, civic duty and
pride, as well as mutual interest and a sense of fairness, lie behind such activ-
ities as voting, paying taxes, not dropping litter, driving carefully and so on
(Galston 1991: 221–4). Coercing people to act civically is simply too costly
and holds dangers of its own. Assuming all will always be convinced by the
justice or justifiability of most public policies, even if they have no personal
interest in them, overlooks the profound disagreements that often surround
such measures (Waldron 1999: 151–3). Citizens have to believe they belong
to a collectivity, the rules of which they are obliged to abide by – even when
they think them wrong or misguided. They also need to feel a degree of
responsibility for their fellow citizens as well as themselves. Otherwise, as
studies of communities that lack such ‘social capital’ indicate, the public
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sphere is likely to decline and many aspects of the public good go neglected
(Putnam 1993).

For similar reasons, democracy will not work simply as a mechanism
whereby different individual or group interests keep each other in check.
People will also need to acknowledge the right of others to check them, be
prepared to devote time to participating, show self-restraint when they fail
to get their way, tolerate those with different views and be willing to work
with them, and so on (Galston 1991: 227). Though we can specify certain
generic liberal democratic principles and virtues that can serve to distinguish
the arrangements and practices of liberal democracies from those of other
regimes, these values do not in themselves indicate the language, borders or
members of any given liberal democracy, or the precise forms in terms of
electoral rules and so on it may take. It is these elements that are ‘nationalised’,
so to speak, in order to create a ‘demos’.

A fairly obvious objection to ascribing such solidaristic and trusting feel-
ings to nationality arises at this point: namely, that very few countries do not
contain substantial ethnic and national minorities. Multiculturalism and
multinationalism are increasingly the norm rather than the exception. As is
now commonly acknowledged, the two forms of pluralism need to be distin-
guished (Kymlicka 1995: ch. 2). However, neither need be incompatible with
the existence of an overarching national identity for a single political unit.

Multiculturalism standardly results from immigrant communities, often
arising from colonisation by the host country of their native land. Though
usually indirectly related to ethnicity, the focus of a cultural minority may be
culture rather than ethnicity. Take the case of Catholics and Muslims in
Britain: many members of these two religious groups may be of Irish or Asian
origin respectively, but not all – and in the case of the former not even the
majority. Even when ethnicity is the focus, membership of a cultural minor-
ity need not be linked to a specific political identity with the aim of leading
to a distinct, self-governing community. Not only are ethnic and cultural
minorities frequently territorially dispersed, even if concentrated pockets of
such groups may exist in certain regions or urban centres, but also they
either identify with the homeland they chose or were forced to leave, and to
which they hope to return, or seek to acquire acceptance as co-nationals of
their adopted country. Normally, the second involves a degree of mutual
accommodation on both sides (see Miller 1995: ch. 5). On the one hand, the
immigrant group will have to accept elements of their adopted country’s
political culture, even if aspects of both the generic liberal democratic values
and the particular national variation prove to be at odds with their culture.
For example, the immigrant group will have to become reasonably fluent in
the national language(s), accept liberal marriage laws and so on. On the other
hand, the host nation will almost certainly need to remove discriminatory
elements from the national culture. For example, it may need to re-evaluate
its colonial past, and acknowledge its oppressiveness along with the positive



contribution of the colonised people to national life, making suitable
changes were necessary. In general, areas within the core political settle-
ment, such as gender equality, prove less negotiable than those that do not,
such as religious holidays, but the distinction between the two is far
from clear cut. Moreover, as we shall explore below, there is a certain cultural
path dependency in the trajectory of such negotiations (Bellamy 2002).
Nevertheless, over time an overarching national identity develops capable of
being compatible with distinctive ethnic identities, as is the case today with
British Jews and Italian Americans.

National minorities, particularly when nationality is associated with a
distinct language, usually do make territorially based claims to self-
government. However, such claims need not lead to secession (Miller 2000:
ch. 8). Once again, an intertwined history often serves to bolster mutual
interests, so that considerable degrees of regional autonomy can nonetheless
be embedded in a broader political system and national identity. For example,
David Miller has noted how the Scots share a common Reformation heritage
with the English that gave the majority in both nations an interest in a
Protestant monarch, that involvement in Imperialism helped shape a certain
Britishness in Scotland and so on (Miller 2000: 132–6). Of course, there are
asymmetries in the relationship – the English feel no such call for a dual
English-British identity, or even for political institutions for England or its
constituent parts. There is also a fairly consistent minority in Scotland who
desire independence. Nevertheless, on the whole devolution has been a
mechanism for keeping Scotland within the fold of British politics, not a
means for leaving it. After all, it remains part of the heartland of the current
ruling party, contributing several key ministers to the government.

These challenges to, and reworkings of, national identity are part of the
practice of democratic citizenship itself (Bellamy 2004: 7–14). Common
interests, a sense of national belonging and even many civil and social rights
were established among the peoples of most industrial states long before
their transformation into democracies. By and large, people became first sub-
jects, then co-nationals and only in the late nineteenth and twentieth cen-
turies finally obtained the right to participate as citizens. However, once full
adult suffrage was established, the prevailing views of the collective interest
and the nature of rights, as well as the character of belonging, all became the
focus of political disagreement and contestation.

As Lipset and Rokkan (1967) famously argued, the party systems of
European democracies developed around two main cleavages – left and
right, on the one hand, and centre-periphery, on the other. The first arose
out of the social divisions spawned by industrialisation between capital and
labour, employer and employee, agriculture and manufacturing, town and
country. The second reflected ethnic, linguistic and religious divisions that
had been only partly overcome by state centralisation and the imposition of
a national culture. The character of these divisions, along with their relative
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importance and the degree and nature of the disagreements they provoked,
has varied widely. The pace of industrialisation, the presence, size and com-
position of national or religious minorities, the impact of contingent events,
notably war – these and other factors have all influenced how these cleav-
ages have been configured and the types of conflicts to which they have
given rise. Nevertheless, to a greater or lesser extent all states have witnessed
debates over the functional and territorial spheres and interests they ought
to secure, which rights all citizens require to be treated equally, and the char-
acter of the national public culture. So, left and right have debated the legit-
imacy of different degrees and kinds of intervention in the economy and
other areas of civil society, such as the family; while conflicts between centre
and periphery have generated debates over regional autonomy, language
rights and multiculturalism.

These political divisions have produced considerable variation between
the EU Member States in the construal of public and private and the organi-
sation of the different levels and branches of government (Bellamy et al.
2004; Eder and Giesen 2001). Though all are liberal democracies, they have
very different approaches to economic regulation, religious toleration, edu-
cational and welfare policy and so on, and distribute the powers of central
and local government, the executive, legislature and the judiciary, in diverse
ways. However, while in some states political disagreements on such matters
have sparked quite severe conflicts, once democracies have been established
they have rarely produced dictatorship or revolution, on the one hand, or
secession, on the other. With the partial exception of some minority nation-
alist parties, rival political parties have attempted – either on their own or in
coalition with others, to offer a vision of the collective interests and rights of
citizens to which all can belong as equals, even if highly differentiated polit-
ical arrangements might be necessary to achieve it. In other words, they
remain committed to the ultimate integrity and fairness of the system as a
whole and offer governmental programmes covering the whole range of
concerns of citizens.

Commentators on citizenship often focus on its exclusions – workers and
women in the past, immigrant groups in the present. However, the other
side to this exclusionary aspect is the inclusive logic of the practice of demo-
cratic citizenship. In various ways, it can be seen as a struggle by the differ-
ent ideological, social, ethnic, religious and other groups within the political
society to be included on equal terms with others (Tully 1999; Bellamy
2001). In the process, they are often led to redefine the ways in which citi-
zens are similar and dissimilar to each other, and hence the mechanisms
required to ensure they are accorded equal concern and respect – not least
the way the state and its regime are organised. Even when stressing differ-
ences or demanding special treatment, though, appeal is standardly made to
strengthening inclusion by ensuring the parity of the aggrieved or hitherto
excluded group with fellow citizens. Though policies and state structures



may become less centralised and more differentiated and complex, they
belong to a national political system that seeks to integrate all these demands.
As a result, there is a certain path dependency to the way new demands often
develop. As Carens has noted, appeals to fairness in politics are often to some
notion of even-handedness rather than liberal neutrality (Carens 1997).
Excluded groups tend to look within the existing political culture for reasons
justifying how they might be treated the same or differently to others in order
to achieve equality of concern and respect with them.

The new forms of citizenship also conform to this pattern. Contracting out
or even privatising public services is usually done in the name of rendering
them more flexible and responsive to the diversity of citizens’ needs. New
social movements campaign to get certain interests and issues onto the polit-
ical agenda. Moreover, these new forms are prevented from simply serving
sectional interests through operating within the traditional political system.
Even privatised services remain subject to public regulation, the effective-
ness and scope of which continue to be publicly debated. Likewise, success-
ful single issue campaigns get taken up by political parties and integrated
into their programmes. Of course, it would be wrong to view this as a
Whiggish story of ever greater inclusiveness. All groups will experience
reversals as well as advances, with each new settlement excluding new
groups as well as including certain others.

Some commentators have seen the European Union as simply the
outgrowth of domestic politics – the response of governments to the transna-
tional interests of particular industrial and political groups (Moravcsik 1999).
Others, though, believe the European Union has grown beyond the purely
intergovernmental stage and that it has taken on new state-like characteris-
tics of its own (Christiansen et al. 1999). As I noted, the main characteristics
of EU citizenship correspond to the new forms and, I shall argue, certain of
the phases preceding the establishment of traditional democratic citizenship
within the Member States. However, some of the attributes of democratic
citizenship are also present, including EU wide elections for a Parliament –
even if that body does not operate as the European Union’s legislature. This
mixture of old and new prompts a number of questions that I will seek to
explore in the sections that follow. First, what are the prospects for establish-
ing democratic citizenship at the EU level? Second, how adequate are the new
forms – indeed, is the European Union transforming the character of citizenship
away from the traditional notion of citizenship altogether? Finally, if (as
I shall suggest) the answer to these questions is largely negative, how can an
adequate mix of old and new be obtained in the European Union?

State, nation and democratic citizenship 
within the European Union

The last section argued that democratic citizenship emerged from, and then
shaped, the three-fold processes of state-building, nation-making and the
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emergence of a commercial and industrial civil society. If a pan-EU
democratic citizenship depends on a parallel set of circumstances, as has
been claimed (Munch 1996: 379, 384–5; Harlow 1999: 1–9), have these
developments gone sufficiently far at the EU level?

If the definition of statehood is sovereignty over the key functions within
a given territory, then the European Union can be regarded as only being at
best state-like in certain areas (Schmitter 2000: 15–19). There is some uncer-
tainty over, and a lack of congruence between, both the territorial and the
functional spheres of the European Union’s authority. The Union will almost
certainly expand to include more states. Yet, as the controversy over Turkey’s
candidacy illustrates, which states, and when, are deeply disputed issues.
Meanwhile, unlike a state the European Union does not have a monopoly of
all functions within its territory. Indeed, some of those functions, notably
EMU, only operate in certain zones of the European Union. Its tax raising
powers are limited and indirect, it possesses only partial control over the
movement of goods and persons within its domain, and lacks that hall
mark of state sovereignty: a monopoly of legitimate violence within its
borders and the power to defend itself against external enemies.
Nevertheless, it can generate and allocate revenue, regulates wide areas of
public and private behaviour, possesses diplomatic status, conducts and
concludes binding international negotiations in certain trade and security
matters and organises elections. Though even the new Constitution has
the formal status of a treaty, so that its powers and competences are loaned
it by the Member States, which will now possess a right to secede, the
treaties form the basis for an independent legal system with a huge impact
on domestic law.

Thus, the European Union conditionally represents and secures some of
the collective interests of different groupings of Member State nationals.
This partial and limited statehood is matched by a similarly selective attach-
ment between EU citizens to both each other and to the European Union.
There have been sporadic attempts to establish an EU wide sense of national
identity. The EU anthem, flag and the European version of the national pass-
port, along with the very status of EU citizenship, have given the European
Union the symbolic trappings of nationhood. However, these symbols lack
any deep resonance within a shared European culture, history or values. The
dispute over whether to associate allegedly European political values with
Christianity in the preambles to the Charter of Fundamental Rights and the
Constitutional Treaty revealed the degree to which national differences are
as important as any similarities in the cultural sphere. For parallel reasons,
the Euro notes came to be decorated with fantasy bridges, any real bridges,
individuals or artefacts having a primarily national significance. Discussions
of Europeanness tend to be equally abstract. Though the Constitutional
Treaty (Preamble) contains references to a shared European commitment to
liberal democracy and the rule of law, these commitments are shared with all
democracies worldwide. There are as many disparities and resemblances



between Member States as there are between any one of them and any
non-EU liberal democracy.

While a majority of European citizens support membership of the
European Union, such backing is lukewarm and fragile,4 with only a small
minority strongly committed to efforts to unify Europe. Moreover, the
European Union is valued primarily for its importance in reinforcing
national status and the benefits it offers to Member States. If around 50 per cent
of European citizens have consistently declared that their countries benefit
from membership of the European Union, with smaller countries being
particularly favourable, far fewer have seen themselves as European. For
example, among the old EU 15 only 3 per cent of citizens generally view
themselves as ‘Europeans’ pure and simple, and only 7 per cent say a
European identity is more important than their national one. By contrast,
approximately 40 per cent will describe themselves as national only and
47 per cent place nationality first and Europeanness second. Indeed, though
89 per cent of these citizens usually declare themselves attached to their
country and 87 per cent to their locality, only 58 per cent feel attached to the
European Union.5

The absence of either statehood or nationhood at the EU level is also
reflected in the relative lack of any EU wide public sphere. For example, there
are no European wide newspapers, radio stations or TV channels. Despite the
widespread knowledge of English, the one attempt at an English newspaper
targeted at an EU audience, The European, proved a failure. The only English
language newspapers with a readership across the European Union are prob-
ably the American International Herald Tribune and the London-based
Financial Times. Both have a moderately Eurosceptic outlook and are largely
read by a business and professional elite. Of course, EU issues are reported in
the national and some of the regional media of the Member States. However,
as a result it is always refracted through a national or regional lens. This
domestic perspective is reflected in interest in EU politics more generally.
Except in countries with compulsory voting, turn out in EU elections is
lower than in national ones and is largely fought by national parties on
domestic issues.6

It is sometimes argued that both the partial character of the EU’s statehood
and the selective character of identification it attracts are no more problem-
atic than the division of functions and loyalties between local and national
government within most of the Member States (Lehning and Weale 1997).
Accordingly, a two-level form of national-EU citizenship ought to be no
trickier to imagine than the regional-national forms of dual citizenship most
Member State citizens already possess (Soysal 1994). However, the two situa-
tions are very different. As we saw, though semi-autonomous, local and
regional government – and often identities too – are nested within national
political systems. Of course, such nestedness lacks the neatness of a Russian
doll. Different functions often map onto different territorial sub-units.
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Asymmetries of power and identity can exist between similar sub-units
within a country – so that the Scots enjoy more local powers and have a
stronger regional identity than the residents of East Anglia, say. Groups also
frequently contest the way levels are drawn. Even in such contestations,
though, there is still an established hierarchy of decision making and identi-
fication, with the higher levels encompassing and being more inclusive than
the lower. Consequently, the potentially adverse knock-on effects of sub-
national decisions for either other regions or national policies are capable of
being compensated for at the national level. Indeed, the allocation of pow-
ers to sub-national units forms part of national politics and is subject to
nationwide trade-offs and compromises.7

By contrast, EU politics fails to fit into national politics in such a neat way,
or vice versa. In fact, European citizens do seem to regard the EU in ways that
are somewhat analogous to their attitudes towards local government. As we
saw, most see it as a functionally useful level for dealing with certain prob-
lems, but one that in terms of its utility and their identification with it ought
properly speaking to be nested within the domestic politics of their Member
State. In other words, they see it as a legitimate solution for certain kinds of
domestic problems. To a degree, the prominence of intergovernmental bar-
gaining in EU decision making can allow national governments to portray it
in these terms. For example, the adverse effects on a given region, such as the
Western Isles of Scotland, of a generally beneficial EU wide policy, can be
mitigated by the promotion of other policies that favour it, tailor-made opt-
outs and so on. However, national governments will not always get their
way. The very size and diversity of the European Union makes it harder to
accommodate all demands – indeed, such accommodation can itself increase
the costs and diminish the benefits of the policy overall. Infra-national bar-
gaining will also often have to give way to inter-national bargains. Policies
that it might be hard to push through in a purely domestic forum might suc-
ceed in an international arena because the issue has higher salience or
greater support in the second compared to the first. The Common
Agricultural Policy, for example, remains key to coalition building at the EU
level even if such agricultural subsidies would be rejected at the national
level by many of the Member States that feel obliged to support it. Moreover,
because EU policy rarely has a significant influence on domestic elections,
governments have relatively weak incentives to ensure that their EU voting
always accords with the concerns of their domestic supporters.

The solution might seem to be to nest national politics within EU politics.
Certainly, the self-image of EU institutions – most notably the ECJ – is that
they are superior to national governments, parliaments and courts within
their sphere of competence. 8 As we have seen, though, the competences
of the European Union are not inclusive in anything like the manner of a
state and there is little support for them becoming so. That makes it hard for
either EU institutions or European citizens acting through them to ensure



EU policies operate in ways that are fair for all concerned. It is sometimes
suggested that the superiority of the European Union over national law can
be reconciled with this situation because EU matters operate in a discreet
sphere to most other domestic concerns. However, this is not the case – EU
regulations often have profound consequences for a whole range of domes-
tic policies, many of which mainly effect locals and only indirectly or poten-
tially citizens of other EU countries.

We seem faced with a quandary, therefore. On the one hand, the nation
and state building preconditions for EU level democratic citizenship have
yet to develop and seem unlikely to do so. Given the strength of national
political cultures and their associated state structures, it is doubtful these will
be superseded by a pan-European political identity and arrangements.
Regional identities were absorbed within national ones in a pre-democratic
era, at a period of huge social transformation and under the threat of war. If
anything, the current trend is in the opposite direction, with minority
nationalities reasserting themselves and demanding greater regional auton-
omy within the Member States. Moreover, the very size and diversity of the
European Union poses problems for a pan-European democratic politics. As
many commentators have noted, strengthening the power of the European
Parliament in these circumstances risks deepening rather than assuaging the
European Union’s democratic deficit (Weiler 1996: 111). The multiplicity of
languages and political cultures mean there is no EU wide public sphere or
demos. The party blocks within the parliament fail to mirror these national
differences. On the other hand, EU politics is only very imperfectly nested
within the democratic systems of the Member States and while improve-
ments, explored below, could be made, there are limits to how far this could
ever be achieved. If the EU seems unsuited to old style democratic citizen-
ship, though, many have argued that new styles might be more appropriate.
It is to this issue that I now turn.

Post-national citizenship?

A number of commentators have argued that the European Union has
promoted the emergence of a new and superior basis for citizenship:
namely a post-national citizenship founded on rights and the rule of law
(e.g. Habermas 1992; Soysal 1994; Føllesdal 2000; Kostakopoulou 2001). As I
noted above, the development of a national civil society involving equality
before the law provided one of the preconditions for traditional democratic
citizenship. The economic and social transformations conventionally
associated with globalisation, together with the construction of an EU wide
legal system, have certainly helped create many of the key elements of a
European civil society. Advocates of a new form of post-national citizenship
argue these changes in themselves are sufficient and can substitute for the
other components of democratic citizenship stemming from statehood and
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nationality. Indeed, they take us beyond the need for the closed borders,
overarching power and exclusiveness connected with state sovereignty and
national identity.

The strongest advocate of this view, Jürgen Habermas, has argued that the
new Charter of Rights and Constitution can provide the focus for a European
constitutional patriotism (Habermas 2001). He and his followers also claim
that by grounding the normative pre-requisites for the private and public
autonomy needed for free and rational deliberation, the Charter and
Constitution also offer the basis for an EU wide democracy (Eriksen et al.
2002; Fossum 2003). There is no need for either a sovereign demos or a sov-
ereign state authority. Instead, what unites and binds people is a consensus
on justice that is guaranteed by law. To the extent that European civil soci-
ety can be viewed as a European Rechtsstaat, in which the peoples of Europe
can formally relate to each other through the medium of law, then the
requirements for a new (and superior) form of European citizenship have
been satisfied. Though a European wide democratic legislature can be built
on these foundations, it will necessarily be constrained by the legal consti-
tution that continues to be rooted in civil society (Habermas 1992, 1996,
1997, 2001).

As I acknowledged above, a law-governed European civil sphere certainly
exists. After all, the most tangible, transnational right offered by the
European Union is the ‘free movement of citizens’ between Member States
along with those rights associated with it, such as the right to reside. Though
clearly of economic origin (Everson 1995), the ECJ has gradually extended
these rights so that they refer not just to workers or other economic agents,
including ‘consumers’ such as tourists, but persons more generally. For
example, European law has played an important role in securing same sex
couples a legal status equivalent to married heterosexual couples and in
combating discrimination against women (Stychin 2001). Moreover, while
EU citizenship can only be conferred on nationals of Member States, many
of the entitlements associated with it can be enjoyed by third-country
nationals working within the Union. Indeed, some commentators have seen
the rights conferred by EU law as gradually undermining and supplanting all
national distinctions. As one particularly lyrical judgement has put it,
‘Union citizenship is destined to be the fundamental status of nationals of
the Member States, enabling those who find themselves in the same situa-
tion to enjoy the same treatment in law irrespective of their nationality’.9

These developments may seem to support the view that the rule of law
offers a basis for a new style of denationalised and non-statist citizenship
within the European Union. However, it should be noted that these rights
are for the most part not the rights of political citizens but of private subjects
acting within civil society. Such activity can be empowering, as in some
kinds of public interest litigation (Harlow 1999: 49–52). However, legal
avenues tend to be exploited disproportionately by corporate bodies



(Harding 1992). Used excessively, litigation can also stunt the evolution of
democratic, collective problem solving, and divert attention to ultimately
self-defeating forms of individual redress, particularly in the area of com-
pensation and liability (Harlow 1996).

EU level decisions can also undermine the interpretation of rights that
people have made as democratic citizens of the Member States. As Niamh
Nic Shuibhne (2005) has neatly put it, though the Member States share
roughly the same set of liberal democratic values, their valuations of them
frequently diverge (see too de Witte 1991/92; Weiler 1999:102). These differ-
ent valuations result from democratic citizenship shaping, as well as being
shaped by, the character of the state and national culture (Bellamy 2001).
They reflect the particular ways the conflicts over redistribution and recog-
nition that animate modern politics have played out in the different con-
texts of each Member State (Bellamy 2004). If most Member States have
written constitutions presided over by constitutional courts, national judi-
cial decisions long-term follow majority public opinion and are themselves
shaped by the prevailing political culture (Dahl 1957). After all, it was chal-
lenges from the constitutional courts of certain Member States, notably Italy
and especially Germany, concerned about the ways EU law might conflict
with various domestic constitutional principles, which first obliged the ECJ
to develop a rights-based jurisprudence.10 Though the ECJ asserted its com-
petence to decide such conflicts, it has in practice usually done so in ways
that make some form of compromise possible.11 Nevertheless, even in such
key areas as abortion,12 the ECJ has a natural tendency to view rights
through the prism of the fundamental freedoms of the Union (Phelan 1992).
In other words, it establishes a form of market citizenship that, while justi-
fied within its own sphere and not without many positive effects outside it,
risks creating a European version of the Lochner era in the United States
(Coppel and O’Neill 1992; though see too Weiler and Lockhart 1995).

Does the Constitutional Treaty get over these problems? The Conventions,
especially the one leading to the Charter, have been portrayed by some as
deliberative democratic forums that provided a near ideal environment for
producing a European consensus on fundamental rights and constitutional
principles (Eriksen et al. 2002). However, both conventions reflected the
main cleavages to be found within most of the Member States: namely, left
and right, on the one hand, and centre-periphery (or in this case enthusiasm
for the EU or a more moderate or sceptical stance) on the other (Bellamy and
Schönlau 2004a,b; Magnette and Nicolaïdes 2004). Indeed, that these
documents represent a compromise between the main democratic divisions
within the Union, rather than a factitious supra-political consensus, largely
adds to rather than detracting from their legitimacy. Yet, because there is
neither a pan-European demos nor a public sphere, they cannot be regarded
as reflecting a genuinely pan-European view. Instead, the issue of differing
national valuations of the Charter rights was largely skirted around by
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specifying them at such a high level of abstraction that they could be
compatible with almost any reading of them. Meanwhile, the Constitution
entrenches the European Court’s ultimate authority to decide their bearing
in any given case (Article I-6, III-365).

For various reasons, that authority is likely to be particularly uncon-
strained within the EU context (Shapiro 1999: 321–7). As I noted above,
within domestic politics courts are influenced by national public opinion.
Although they can resist ephemeral fluctuations in people’s views, constitu-
tional interpretations generally evolve in parallel with social and political
change. Federalism undeniably weakens that influence. The strongest con-
stitutional courts are in federal systems, such as the United States, where the
executive and legislature are often weaker than in unitary ones and they rule
on disputes over competence and jurisdiction as well as the compatibility of
laws with rights. In the European Union, there is the additional problem of
there being no EU wide public sphere. After all, the supremacy of the
Supreme Court to be the authoritative interpreter of the US Constitution has
often come under sustained democratic challenge, and it has shied away
from federal adjudication for long periods (Devins and Fisher 2004).
Potentially Article I-5 (1) gives lee-way for national constitutional courts to
continue to assert their constitutional autonomy, but this power is relatively
mooted (Shaw 2005: 142). If there were uncontroversial interpretations of
rights that were obvious to all reasonable persons, then the isolation of
courts from normal political pressures might be regarded as a good thing.
However, as disagreements between judges in many key cases and the above
mentioned clashes between the ECJ and national constitutional courts both
testify, such incontrovertible agreement does not exist. Moreover, isolation
from formal political influences merely lays the Court more open to the
informal lobbying of those factions and special interests with the means and
contacts to obtain access to it. Hitherto, the need to engage with national
constitutional courts has in many respects helped generate a European
jurisprudence that is sensitive to national legal and political traditions and
opinion (Weiler 2003). In practice, that may continue to be the case. The
risk, though, is that far from providing a new basis for democratic citizen-
ship, the constitution replaces it with judicial discretion.

Constitutions can certainly be the symbolic focus of a polity as well as
denoting a type of regime, whereby power is distributed and constrained
according to certain specified rules and principles. The prime instance of
such constitutional polity-making remains the United States, whereby the
constitution partly brought into being the people who were its putative
authors. However, the US constitution was embedded within old style
nation and state building. As immigrants discovered, its significance was
shaped by a particular national culture, and its sway defined by the power of
the state to assert its sovereignty over a given territory, as the civil war all too
dramatically revealed. The proposed constitution cannot of itself bind the



European people and define the Union. Its very abstraction makes that
impossible. However, unless it becomes embedded within a European
democratic culture that has rather different sources, there is a danger that it
could undermine national democracy without offering the basis for any
democratic compensation at the European level.

Delegated citizenship?

The delegation of human rights protection at the EU level to the ECJ is but
one instance of a more general trend towards assigning key regulatory tasks
to trusted experts (Majone 1996, 2001). Advocates of this policy claim that
the regulation of much financial and economic activity has to be removed
from democratic control because it is either too technical for politicians and
citizens to understand, or prone to attracting rent seeking or other kinds of
self-serving, or simply myopic, behaviour on their part. Take the judicial pro-
tection of rights against potentially tyrannous (or plain careless) majorities,
or the setting of interest rates by independent banks to guard against their
manipulation for electoral advantage by politicians. Supporters of these
strategies argue one can assume that people want their rights upheld and
sound money. However, given that democracy in these areas is allegedly
more likely to jeopardise than secure these goals, government for the people
is best promoted by removing them from control by the people or their
representatives (Scharpf 1999: 2, 6, 23, 203).

A number of commentators have argued that because the European
Union is chiefly concerned with regulatory policies of the kinds delegated
to non-elected expert bodies even within the Member States, talk of a demo-
cratic deficit at the European level is misconceived (Majone 1998;
Moravscik 2002). That aspect of the representative function of democracy
that helps ensure policies attend to relevant differences between Member
States and the groups within them to whom they apply, can be met by fill-
ing the various committees with national appointees, often from the rele-
vant sectors, and consulting users. Meanwhile, the process by which
regulations are formulated may also claim certain democratic credentials
through being open and deliberative. Indeed, the procedural niceties can
themselves be upheld through being challengeable in their turn via
Ombudsmen or in the courts.

The aim is to produce an ‘objective’ consensus, unsullied by self-interest.
To achieve that goal, they aspire to separate policy making from politics.
Prior to formulating any policy, political considerations can get factored in
and appropriate control achieved through its being a political decision to
have such regulations in the first place. There is also the possibility of post
hoc compensatory measures to alleviate any excessive burdens imposed on a
given group by an otherwise fair and generally beneficial policy. However,
policy making itself is conceived as a pure form of apolitical democracy.
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In this scheme, democracy means a degree of representativeness among
decision-makers, consultation, transparency, procedural correctness, and
deliberation in order to produce an ‘objective’ assessment of the public
interest in a given policy area (Héritier 1999). In other words, it offers a del-
egated form of democratic citizenship by expert proxies and civil society
groups charged with defending putative collective interests. Citizens are sup-
posedly not bothered who provides them with certain benefits just so long
as they are provided in as efficient a manner as possible.13 However, this pro-
posal assumes that the collectivity and its interests are uncontroversial matters.
Yet, people often disagree about where their interests lie, the appropriate
measures to address them and the level at which such decisions should be
taken. Indeed, we saw most political debate is about just these questions,
with both the left-right and the centre-periphery divisions of contemporary
politics raising the issues of who should do what, when, where and how. As
we shall see, the failure to address these issues proves a major lacuna within
the European Union where, in contrast to the Member States, these new
modes of governance are not nested in systems of democratic government in
which party competition offers a rough guide to the overall balance of
national opinion.

Within the European Union, there are a range of expert regulatory
systems – from those that put flesh on directives desired by the Council of
Ministers via the comitology process, ultimately producing regulations that
have the force of law, through to much softer forms of largely voluntary
coordination and persuasion via the formulation of benchmarks by such
mechanisms as the Open Method of Coordination. In all cases, Member
State governments can exercise a degree of control prior to and following
policy making, even being able to veto measures in certain areas or, with the
‘softer’ forms, only complying so far as they find it convenient to do so.
However, their main claims to democratic legitimacy derive from the proce-
dural norms governing their deliberations which are said to produce policies
in the public interest (European Commission 2001: 10). How far do these
two mechanisms of Member State control and procedural correctness satisfy
democratic concerns?

For a start, as I noted above, the domestic analogy fails. At national levels,
technocratic bureaucracies are subordinate to, and embedded within, elec-
torally accountable national governments. In the United States, for example,
they were very much the creatures of the Roosevelt Presidency, with its huge
electoral mandate (Shapiro 2004: 5–6). Though still hard for democratically
elected politicians to control, those difficulties are greatly exacerbated
within the European Union, where unelected bureaucrats supply the execu-
tive. As I observed a propos courts, within the Member States delegated pow-
ers are also subject to national public opinion. For example, the national
media can mobilise criticism of a given measure, agency or official in ways
that place them under political scrutiny and can lead to changes. For the



reasons explored earlier regarding the absence of an EU wide public sphere,
that is much harder to achieve at the European level.

In fact, the European Union employs technocratic governance in part to
substitute for the absence of a European collective or public. The separation
of policy making from politics is said to be possible because of a putative dis-
tinction between regulatory and redistributive measures. Unlike the latter,
the former supposedly require little or no democratic endorsement because
they do not involve transfers from one group to another, but rather consist
of fair and mutually beneficial general rules that apply equally to all (Scharpf
1999). However, this distinction is too neat (Føllesdal and Hix 2005:
10–12). Well designed regulations may produce diffuse, long-term benefits,
but even they are not costless to implement and often impose particular and
immediate burdens on specific, geographically located groups, not all of
whom were previously enjoying unjustified privileges. When these decisions
form part of a programme of government within a unitary system, the addi-
tional burdens on specific groups and regions can be eased or off set by some
form of log-rolling. Sometimes such compensation relates directly to the
costs of the given policy, at other times to supporting a quite different ini-
tiative of greater concern to the group or region. In the international arena
such trade-offs are harder to organise. For example, it may make sense
within the overall scheme of British politics, say, to compensate Cornish
farmers, but this trade-off proves less compelling for other states. As a result,
no policy might get made, especially if a Member State can exercise a veto.

Technocratic governance supposedly overcomes this problem (Majone
2001; European Commission 2001: 29). Notionally, the fact that technocrats
are national appointees, often from government-sponsored research depart-
ments, ensures Member State interests are protected. In reality, though, they
have no electoral or other incentive to consult these concerns. Given that
technocrats share a common professional interest and discourse, what actu-
ally emerges is a technocratic consensus. However, that does not make it
necessarily ‘objective’ let alone ‘efficient’ or in the ‘public interest’. The
interests and concerns of experts may not be those of the population at
large, while they are no more expert on the ethical and ideological context
within which most policies have to be placed than ordinary citizens (Shapiro
2004: 9–10). For example, experts on nuclear power are likely to find its
promotion a desirable matter and will no doubt offer a highly technical, and
in their view satisfactory, evaluation of its costs and risks. But that does not
mean an efficient nuclear energy policy is in the ‘public interest’, however
deliberatively the experts concerned may have arrived at their views.

As in the United States, such expert consensus can be counter balanced by
a requirement to consult and the ability of interest groups to contest the
findings (Shapiro 2004: 10, 12–13). The EU appears to be gradually moving
towards this scenario with its new emphasis on participation in the White
Paper on European Governance (European Commission 2001: 11–19), the
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development of administrative law and the probable adoption of something
like the American Administrative Procedure Act (Shapiro 1994). However,
despite the rhetoric about involving the ‘general public’ (European
Commission 2001: 11), the main proposals for consultation refer to ‘civil
society organisations’, ‘interested parties’, ‘partners’ and ‘stakeholders’
(European Commission 2001: 14, 15, 17, 21; Magnette 2003: 149–50). There
is a single, ritually pious, reference to the importance of European political
parties (European Commission 2001: 16) and none at all to their rather more
substantial national counterparts. Although the White Paper recognises the
dangers of consulting what are often self-selecting and unaccountable bodies,
the proposals it offers for overcoming the resulting biases are largely superfi-
cial (Føllesdal 2003). Therefore, this policy still risks favouring well-funded
special interest groups able to sponsor their own team of counter experts,
whose own interest is often at variance with that of the public at large
(Crouch 2004). None of these groups need be particularly democratic them-
selves and involve the citizens they allegedly speak for in their decisions.
They too claim to act as proxy citizens. This tactic is even truer of most con-
sumer and public interest organisations than of certain producer groups.
After all, unions at least have a degree of internal democracy. Worse, the abil-
ity of many NGOs to criticise regulatory proposals is constrained by their
reliance on EU funds, itself a sign of their low levels of membership (Warleigh
2001). Meanwhile, the focus remains on the particular policy and certain
specific problems that might arise from it rather than policy making overall.

Throughout the document, the Commission styles itself the ultimate
guardian of putative European interests. Yet, it provides no reasons for why
it should be so regarded beyond an unsubstantiated claim to be above
sectional interests (e.g. European Commission 2001: 29). In other words,
it makes a virtue of its very lack of democratic accountability (Føllesdal
2003). The other potential people’s tribunes within this scheme are
unelected judges (European Commission 2001: 8, 25). Though portrayed as
defenders of procedural rectitude, they will inevitably end up making sub-
stantive as well as procedural judgements, especially as the US experience
suggests they will have to become themselves experts in the given field
rather than legal generalists in order to cope with competing expert testi-
mony (Shapiro 2004: 6). Certainly, the political dimensions of EU law will
become ever more apparent, rendering the court’s decisions open to contes-
tation by rival political actors (Shapiro 1999; Harlow 1996: 224–5, 1999: 52).

These criticisms should not be taken as suggesting that transparency and
consultation with NGOs and stakeholders can serve no democratic purpose
(Héritier 1999; Magnette 2003: 150–1). Obviously, more active citizens can
benefit others beside themselves and such scrutiny has increasingly played
an important role in mature democracies. However, they cannot provide all
the benefits of democracy. Nor can technocratic government be shown to
render such democratic accountability unnecessary.



Technocrats and experts rarely possess the unquestioned legitimacy that
the delegatory model assumes. At an everyday level, the public are all too
aware that professionals, such as doctors, may for one reason or another
make mistakes or be governed by professional codes or interests that are not
necessarily in line with the concerns of those they purport to serve.
Moreover, the high reliance of modern governments on technocratic advi-
sors also means that they tend to be treated with much the same distrust as
politicians. For example, the BSE scandal tarnished politicians and experts
alike and led many to doubt the advice given in its aftermath. Though most
modern democracies do delegate power to outside agencies, these are usually –
however imperfectly – subject to greater democratic scrutiny and influence
than can be the case in the European Union. Indeed, they are most widely
used not as regulatory bodies but as service providers (Shapiro 2001: 14). In
these cases, a managerial ethos seems more appropriate and government
control less difficult to obtain – not least by being able to fire managers who
become electoral liabilities.

Thus, delegation cannot substitute for traditional democracy at the EU
level. The issues concerned can rarely be decided on technical criteria alone,
which in any case may be contested among experts, and need to be placed
within the broader context provided by democratic decision making. Nor do
technocrats necessarily possess more legitimacy or prove less self-interested
or prone to error than politicians. Here too, democratic accountability
appears desirable. Though the new forms of citizenship provided by appeals
to Ombudsmen or the courts, greater transparency, and consultation with
stakeholders and NGOs partly fill this gap, they also suffer from some of the
same problems. They too act as proxies for participation by citizens them-
selves and tend towards the technocratic and the particularistic.

Conclusion: between national and 
transnational citizenship

EU policies need a degree of old style democratic endorsement and account-
ability that the new forms of citizenship prove unable to provide. Neither
rights nor interests alone can create or legitimise either a European demos or
an EU wide public sphere. Yet, without such a people or sphere, there can be
little hope of creating a truly collective democratic decision making proce-
dure at the EU level, capable of aggregating citizens’ interests in a fair man-
ner. Taken on its own, therefore, the EU will always suffer a democratic
deficit.

Fortunately, though, the European Union is not a stand-alone organisa-
tion but remains in certain crucial respects an intergovernmental and inter-
national body. Blending old and new forms of citizenship within the
European Union is to a large degree a matter of so mixing the national and
transnational that it is to the advantage of both. Though this chapter has
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concentrated on the democratic weaknesses of the European Union, it is
important to acknowledge those respects in which it supports democracy at
the national level. The European Union assisted the transition to democracy
in Greece, Spain and Portugal and will no doubt similarly bolster democracy
in the new Member States from Central and Eastern Europe. The emphasis
on human rights and the rule of law has also had beneficial effects in estab-
lished democracies. Membership has given many of the smaller Member
States an international status and influence they previously lacked, while all
have gained some benefits through having a say in the management of cer-
tain processes and externalities associated with the other Member States that
affect their domestic economies. EU law and regulations can also be a further
resource whereby individuals and a whole variety of interest and citizen
groups can challenge the actions of their national governments.

However, in other respects the European Union weakens the domestic
democratic control of executive action. As we have seen, executives can
often push through measures at the EU level that would be insufficiently
supported or even bitterly opposed in the domestic context. Likewise,
EU legal norms may clash with, and occasionally subvert, equally valid
national legal norms that possess the additional legitimacy of democratic
endorsement. Delegation within the EU goes beyond that at the domestic
level and is freer from public sway or accountability. Though, as noted
above, new forms of citizen action can make these agencies and the regulations
they produce a democratic resource, they can also further advantage certain
already privileged interest groups and deepen inequalities in traditional
forms of participation and influence at the domestic level.

These considerations suggest there are democratic limits to the EU. Nor
can the EU’s weakening of certain forms of democratic accountability be
simply traded off against the benefits it brings. For these very benefits are
lessened and even turned into burdens through not being subjected to the
democratic process, since they may fail to respond to relevant citizen con-
cerns as a result. In part, these limits can be monitored and even partially
overcome by strengthening the role of national democracies in EU policy
making (Harlow 1999: 19–23). Governments can be made more accountable
for their European policy before national parliaments and their committees,
as is the case in Denmark. EU institutions, particularly the Council, can also
be made more transparent in their negotiations, making it harder for
Ministers to obscure their true position.

The Constitutional Treaty contains some moves in this direction – for
example, by imposing an obligation on the Commission to keep national
parliaments adequately informed of EU developments and giving them a
limited role in policing infractions of subsidiarity (Protocol on the Role of
National Parliaments in the EU). Of course, how far they become a real
resource for more informed discussion of EU politics at the domestic level is
a matter for national politicians themselves. Even such limited measures are



sometimes criticised for being largely negative – a way of constraining
further integration. That need not be the case. They may also work to give
integration greater legitimacy. By highlighting not just national but also
ideological divisions over European policy, many of which cut across national
borders, they could also help revitalise EU elections as reflecting European
and not simply domestic policy concerns (Magnette 2003: 155–6). However,
the fact remains that democratic legitimacy is largely lent to the European
Union through the old forms of democratic citizenship that prevail in the
Member States. Given that there is no prospect in the foreseeable future of
the EU developing adequate comparable mechanisms of its own, European
citizenship must continue to be but an adjunct to national citizenship.
Bringing the one more firmly under the scrutiny of the other, particularly
with regard to decisions by the Court and other unelected bodies, and to
some degree limiting the scope for European integration itself, provides the
only viable way to enhance democracy within the European Union.

Notes

1. An early version of this paper was given as a Public Lecture at the Institute for the
Study of Europe, Columbia University on the 18 November 2004. I’m grateful to
Giovanni Moro and the Active Citizenship Foundation for asking me to give this
lecture, to Nadia Urbinati for chairing it, and to Jeremy Waldron for acting as a
discussant. Research for this paper was undertaken as part of the ‘Democracy Task
Force’ FP6 NEWGOV project (FP6506392) and the writing completed while a
Visiting Fellow at the National Europe Centre, ANU. Helpful comments on an
earlier draft were provided by Niamh Nic Shuibhne, Dario Castiglione, Jo Shaw,
Neil Walker, Andreas Føllesdal and Alex Warleigh.

2. Turnout in the June 2004 election was 45.7 per cent. It should be remembered this
was the first election following accession by the ten new members and that some
countries have compulsory voting, for example Belgium, and turnouts of over
90 per cent.

3. Arguably Rawls himself partly acknowledges this fact when he explicitly assumes
cultural attachments as undergirding agreement on the principles of justice in
Rawls 1993: 277.

4. Although over 50 per cent of EU citizens support membership, other data – such as
the question on feelings towards dissolution that has now been dropped from
Eurobarometer surveys – suggest this support to be weak with Euroenthusiasm (like
Euroscepticism) a minority pursuit, and apathy and ignorance the norm (Blondel
et al. 1998: 62, 239–40).

5. These figures come from Eurobarometer 60 (published February 2004 and based on
fieldwork October–November 2003), and the results of earlier studies reported
there. I have used results based on the old 15 rather than the new 25 because these
can be placed in the context of a general trend. Figures from Eurobarometer 62
(Field work October–November 2004, Publication December 2004) reveal the new
members to be on average a little more positive about the benefits coming from the
European Union. As a result, the slow decline in approval of the European Union
from the high point reached in the early 1990s appears, temporarily at least,
to have been slightly reversed. In fact, new members almost always boost average
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support for the European Union, after which it declines slightly. The figures relat-
ing to identity have been remarkably stable over the past decade or so (see Blondel
et al. 1998: 62–5).

6. For electoral trends in the European Union, see: http://www.elections2004.
eu.int/epelection/sites/en/results1306/turnout_ep/turnout_table.html

7. Even arguments for secession by national minorities have to respect this nested-
ness to some extent. For, the knock-on effects for the larger entity have to be taken
into account to some degree. If secession left the remainder unviable, say, or
significantly less well-off, then most accounts would view it as unjust.

8. See in particular the assertions of the supremacy of EU law enunciated by the ECJ
in the early ‘federalising’ cases, for example Case 6/64 Costa v. ENEL ([1964] ECR
585) and Case 11/70 Internationale Handelsgesellschaft ([1970] ECR 1125).

9. Case C-184/99 Grzelczyk v. Centre public d’aide sociale d’Ottignies-Louvain-la-Neuve
[2001] ECR I-6193, para. 31.

10. In Case 11/70, Internationale Handelsgesellschaft, [1970] ECR 1125, 1134. See also
Case 29/69, Stauder v. Ulm, [1969] ECR 419, at 425 where the Court first stated that
fundamental rights were ‘enshrined in the general principles of Community law
and protected by the Court’.

10. In Case 4/73, Nold (II], [1974] ECR 491, 507.
11. For example, Case 362/88 GB-INNO-BM v. Conféderation du commerce luxembour-

geois [1990] ECR I-667, Case C-384–93 Alpine Investments BV v. Minister van
Financièn [1995] ECR I-1141 and commentary in Jorges 1997.

12. See especially Case C-159/90 Society for the Protection of the Unborn Child (SPUC) v.
Grogan [1991] ECR I-4685.

13. As Romano Prodi put it in July 1999, ‘at the end of the day, what interests them
[citizens] is not who solves these problems, but the fact they are being solved’.
(quoted in Magnette 2003: 148).
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