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Editorial Note

The primary goal of A Guide to the Convention on Biological Diversity is to explain the Convention's text.
Where appropriate, options for implementing a Convention article are provided. In many instances, these
suggestions draw on existing environmental policy documents and action plans such as the World
Conservation Strategy, Caringfor the Earth, the Global Biodiversity Srategy and Agenda 21. We have
tried to make the Guide as objective as possible in order to avoid prejudging the Convention's future
interpretation by the Parties, whether collectively or individually.

The Guide has been designed as a reference document for anyone desiring more information on the
Convention on Biological Diversity and possible steps for its implementation. This book is not meant to be
read "cover to cover". We hope that the table of contents, pagination, index and the cross-references made
in the commentary will give the reader easy access to the Guide itsdlf and provide a comprehensive view
of what could be involved with fulfilling the Convention or itsindividual articles. A bibliography provides
references to materials used in the commentary.

We hopeto update the Guide when appropriate with supplemental materials, especialy to reflect decisions
taken by the Conference of the Parties. If you would like to comment on how to improve the Guide, or send
us information that would be ussful in future editions, please write to: Dr. Francoise Burhenne-Guilmin,
Head, IUCN Environmental Law Centre, Adenaueralee214, Bonn D-53113 GERMANY . TEL : 49.228.2692.231;
FAX: 49.228.2692.250; E-MAIL: elcb@hg.iucn.org.

viii



Foreword

The Convention on Biological Diversity marks an historic commitment. It is acommitment by the nations
of the world to conserve biologica diversity, to use biological resources sustainably and to share equitably
the benefits arising from the use of genetic resources. It is the first globa agreement to address comprehen-
sively dl aspects of biologica diversity—genetic resources, species and ecosystems.

The Convention entered into force on 29 December 1993, abare eighteen months after it was opened for
signature at the 1992 United Nations Conference on Environment and Development in Rio de Janeiro. The
Contracting Parties to the Convention now need to face the big challenge—the challenge to implement,
realizing that the Convention's goal-oriented nature gives them the flexibility to address the wide-ranging
and complicated tasks of conserving biological diversity and sustainably using biological resources.

As afirg step in facilitating the implementation process, IUCN presents A Guide to the Convention on
Biological Diversity. The aim is to promote greater understanding of the Convention's text and its possible
implications. The Guide explains the Convention and highlights some of the scientific, technical and lega
issues upon which it is founded. Wherever it was fdt necessary or beneficia to the understanding and
implications of an article anayzed, the commentary presents possible approaches or options for its
implementation.

This volume, however, is not a handbook or strategy on how to conserve biologica diversity or how to
use biologica resources sustainably. [UCN has contributed to or written a number of mgjor documents to
this purpose and, in particular, IUCN worked in partnership with the World Resources Ingtitute and the
United Nations Environment Programme (UNEP) to prepare the Global Biodiversity Srategy (1992). We
also prepared jointly with UNEP and the World Wide Fund for Nature the World Conservation Strategy
(1980), followed by Caring for the Earth (1991), which placed conservation in the wider framework of
achieving sustainable living within nature's limits.

We will do al we can to help the Parties implement the Convention on Biological Diversity. Already we
are receiving reguests amost daily from our members—governments, government agencies and non-
governmental organizations—for advice on the Convention and assistance in preparing strategies, plans
and legidation for its implementation. The Guide is one response. Our networks, manuals, guidelines and
other technica expertise are also available to support this effort.

We hope that the Guide's analyses will be useful to those involved with implementing the Convention
on Biological Diversity, as well as those interested in biodiversity in general. We aso hope to update the
Guide when the need arises, especially to reflect decisions taken by the Conference of the Parties.

A Guideto the Convention on Biological Diversity is ajoint publication of the [IUCN Environmental Law
Programme and the IUCN Biodiversity Programme. We are very grateful to the Government of Switzerland,
specificaly the Direction de la Coopération au Développement et de I'Aide humanitaire (DDA), for
generoudly providing the financial support which made the Guide possible.

I would aso like to thank my predecessor, Dr. Martin W. Holdgate who, from the Guide's inception by
the Environmental Law Centre, took a strong personal interest in its completion.

David McDowell
Director General, IUCN - The World Conservation Union




Authors' Note to the Second English Printing of
the Guide

When the Convention on Biological Diversity first entered into force for 30 Parties on 29 December 1993, few people
imagined that over 150 States would have ratified it less than three years later. By the time the Third Meeting of the
Conference of Parties closes in Buenos Aires, Argentinain November 1996, the Convention on Biological Diversity
will be one of the most widdly ratified international treaties on any environmental issue.

Perhaps its greatest achievement so far has been to generate an enormous amount of interest in biodiversity at the
nationa level. The Convention has helped to instigate apolitical climate in many developed and developing countries
where, for the firgt time, biodiversity is seen as a critically important environment and development issue.

There are two main reasons for this. First, unlike other international agreements which set strict concrete targets for
national action or require their parties to fulfil concrete specific actions, the Convention takes aflexible country-driven
approach to implementation.

Second, the Convention requires Parties to prepare national biodiversity strategies and action plans. Most countries
preparing such plans have used participatory processes which have broadened public support for action on biodiversity
issues beyond the more traditional conservation community. These processes have inevitably involved a broad range
of constituencies that depend on biodiversity and which have not had a voice in national policy and decision-making
processes on the issue until now. The convergence of governmental and public interests is, in some cases, leading to
the substantial re-alignment of national policies with the Convention's broad goals.

It is dtill too early to tell how this more receptive political climate will trandate into action on the ground, where it
matters most. However, we see the Convention's broad political acceptance at the national level as the departure point
for addressing the full range of issues its implementation raises. The loss of biodiversity is an insidious problem whose
roots lie in socio-economics. And, unlike other problems, in many cases quick technological fixes will not provide
solutions.

Although the main focus of the Convention is at the national level, progress has also been made at the global level.
The sheer number of ratifications demonstrates the international community's recognition that globa biodiversity
loss is a mgor environment and development issue for both developed and developing countries which must be
addressed as the world enters a new millennium. Furthermore, the Convention's Conference of Parties (COP) has
now met three times, facilitating the sharing of the views from a diverse range of constituencies.

While the Convention's fagt start has not surprised us, the Guide's popularity has. Released in November 1994, the
Guide's firgt printing in English was made possible by the generosity of the Swiss Government's Direction de la
Coopération au Développement et de I'Aide humanitaire (DDA). IUCN has now distributed almost 5000 English
language copies of the Guide world-wide. Swiss DDA has also made possible the Guide's trandation into Spanish
and French as well as the printing of three thousand copies each, available by the end of 1996. An Arabic version will
follow in early 1997. While we are very grateful for Swiss DDA's support, especially for this second English printing,
some have not waited for us to translate and distribute the Guide into their local language. Instead, they have done it
themselves, as was the case in South Korea. Thiskind of initiative is most exciting and we certainly hope it continues.
We are also excited by and have begun to explore the possihilities of making the Guide electronically available through
the Internet.

This second English printing, and the other language versions, reprintsthe original 1994 version of the Guide amost
word for word. Very minor revisions, however, have been introduced in the commentaries for articles 8(j), 15(3) and
(5) and Box 13 to help clarify ambiguous points and remedy factua oversights.

We have been very encouraged by the 1994 Guide's success as it parallels the deepening interest in biodiversity in
general, and the Convention on Biological Diversity in particular. However, we do realize the need for the Guide to
be updated periodically. We hope to do this in the near future. At least for the moment though, we are confident that
the 1994 edition will remain useful for afew more years to come.

Lyle Glowka, Francoise Burhenne-Guilmin, Hugh Synge
Bonn, November 1996
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Introduction®

On 22 May 1992, in Nairobi, the nations of the world
adopted a global Convention on Biological Diversity.
Later, on 5 June 1992, a the UN Conference on Envi-
ronment and Development in Rio de Janeiro, a record
number of over 150 States signed it. Approximately 18
months later, on 29 December 1993, the Convention
entered into force.

The treaty is a landmark in the environment and devel-
opment field, as it takes for the first time a comprehen-
sve rather than a sectoral approach to conservation of
the Earth's biodiversity and sustainable use of biological
resources. It recognizesthe vita point made in the World
Conservation Strategy (1980), Caring for the Earth
(1991), the Global Biodiversity Srategy (1992) and
many other international documents that both biodiver-
gty and biologica resources should be conserved for
reasons of ethics, economic benefit and indeed human
survival. It implicitly accepts the telling point that the
environmental impact which future generations may
most regret about our time is the loss of biodiversity, in
part because most of it—for example loss of species—
cannot be reversed.

The Convention, however, goes beyond the conservation
of biodiversity per se and the sustainable use of biologi-
cd resources, to encompass such issues as access to
genetic resources, sharing of benefits from the use of
genetic material and access to technology, including
biotechnology.

The fact that biological diversity is unevenly distributed
around the globe is aso recognized in the Convention.
The North, biologically poorer, has depleted its biodiver-
Sty reserves over time, but such reserves are ill found
in the biologicaly rich South. If biodiversity is to be
conserved, this imposes a heavier burden on the South,
a a time when the use of biological resources is of
paramount importance for developing countries in
achieving development. The Convention recognizes that
this burden, in turn, can only be alleviated by additional
contributions (not only financial) from the industrialized
North and through increased partnership between both
devel oped and developing countries.

N The Character of the
Convention

The Convention on Biological Diversity is a framework
agreement in two senses. In the first sense, it leaves it up
to individual Parties to determine how most of its provi-
sions are to be implemented. This is because its provi-
sions are mostly expressed as overall goals and policies,
rather than as hard and precise obligations as in, for
example, the Convention on International Trade in En-
dangered Species of Wild Fauna and Flora (CITES). Nor
doesit tend to set targets, as does, for example, the recent
European Council Directive on the Protection of Natura
and Semi-natural Habitats and of Wild Fauna and Flora,
which lists hundreds of species that should be brought
back to "satisfactory levels'. Instead, the emphasisin the
Convention on Biological Diversity is to place the main
decision-making at the national level: unlike other trea-
ties related to the conservation of biological diversity,
there are no lists, no annexes of accepted sites or of
species to be protected.

With regard to the provisions on conservation and sus-
tainable use, the focus on action at the national leve is
emphasized by two crucia articles—article 1 which sets
out the Convention's objectives, including the conserva-
tion of biological diversity and the sustainable use of its
components, and article 6 which requires each Party to
develop nationd strategies, plans or programmes for con-
servation of biodiversity and sustainable use of biologica
resources. It will often be the case that the Parties will
have to go beyond the substantive provisionsin the later
articlesto achieve the overdl objectivesin article 1.

The later articles set out the policies to be followed.
Article 8 sets out the mgjor policies for effective in-situ
conservation of biological diversity, giving Parties a set
of goals against which to match their own laws and
policies. Article 9 doesthe samefor ex-situ conservation,
article 10 for sustainable use of biological resources and
article 14 for environmental impact assessment. These
goas are buttressed by less detailed commitments on
research and training (article 12) and on education and
awareness (article 13).

! The introduction is adapted from an article previousy published by Francgise Burhenne-Guilmin and Susan Casey-L efkowitz

in the 1992 Yearbook of International Environmental Law.
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The articles on access to genetic resources (article 15)
and access to and transfer of technology (article 16),
complex and imprecise as they are, aso leave much to
each Contracting Party to decide regarding their imple-
mentation. The financia articles (article 20, 21 and 39)
were, to an extent, purposely left vague for the Confer-
ence of the Parties to later clarify; this part of the Con-
vention's text smply reflects the leve of agreement thet
could be achieved in time for the deadline of signature at
UNCED in Rio de Janeiro on June 5, 1992.

That the Convention is a framework agreement is evi-
dent in the second sense because emphasis is placed on
the possibility for the Conference of the Parties to further
negotiate annexes and protocoals.

N Origin and History

Well before the intergovernmental negotiations began
under the aegis of the United Nations Environment Pro-
gramme (UNEP), internationa experts had been promot-
ing the idea of a global convention on biological diver-
sity and working to develop elements for such an
instrument.

Following recommendations from its General Assem-
blies, in particular in 1984 and 1987, IUCN -The World
Conservation Union had been exploring the possibilities
for a treaty on the subject and from 1984 to 1989 had
prepared successive drafts of articles for inclusion in a
treaty. The IUCN draft articles, which were prepared by
IUCN's Commission on Environmental Law and the
IUCN Environmental Law Centre with help from nu-
merous experts, notably the Joint IUCN/WWF Plant
Advisory Group, concentrated on the globa action
needed to conserve biodiversity a the genetic, species
and ecosystem levels, and focused on in-situ conserva
tion within and outside protected areas; it also included
the provision of a funding mechanism to alleviate the
inequality of the conservation burden between the North
and the South, aready reflecting at the time the view that
a convention without new and additional funding would
not be worth pursuing.

In 1987, the UNEP Governing Council recognized the
need to increase and streamline international efforts to
protect biological diversity. It therefore established an
ad hoc working group to investigate "the desirability and
possible form of an umbrella convention to rationalize
current activities in this field, and to address other areas
which might fal under such a convention" (UNEP Gov-
erning Council Res. 14/26(1987)).

The first meeting of the group in late 1988 concluded that
the existing conventions addressed specific questions of
biodiversity conservation but, because of their piece-
meal nature, did not adequately meet the needs of con-
serving biodiversity worldwide. At the global level, the

existing conventions covered only internationaly im-
portant natural sites (the World Heritage Convention),
the specific threat of trade in endangered species
(CITES), a specific ecosystem type (the Ramsar or Wet-
lands Convention) and a group of species (the Migratory
Species Convention). In addition, there were various
regional conventions on the conservation of nature and
natural resources, some more comprehensive than oth-
ers. Even taken together, these international accords
could not ensure global conservation of biodiversity and
so the group concluded that one or more additiona
legally binding mechanisms were needed at global level.

It soon became clear that the concept of developing an
umbrella convention which would absorb or consolidate
the existing conventions was legdly and technically
impossible. By early 1990, the ad hoc working group had
reached a consensus that a new globa treaty on biodi-
versity conservation was urgently needed—in the form of
aframework treaty, building upon existing conventions.

In discussions on the scope of the Convention, it repidly
became apparent that many States were not prepared to
consider only the conservation aspects in the strict sense.
Some States also were not prepared to limit the discus-
son to wild resources. The scope for the Convention was
gradually broadened to include dl aspects and facets of
biodiversity namely: in-situ and ex-situ conservation of
wild and domesticated species, sustainable use of bio-
logical resources, access to genetic resources and to
relevant technology, including biotechnology, access to
benefits derived from such technology, safety of activi-
ties related to modified living organisms and provision
of new and additiona financial support.

With the draft articles developed by IUCN, and the later
ones developed by FAO before them for consideration,
as well as a number of studies commissioned by UNEP,
the working group prepared a large number of elements
for possible inclusion in a global treaty on biologica
diversity. The UNEP Secretariat, assisted by a smdl
group of legal experts, then prepared a first draft of the
convention based on dl the "elements’ that had been
produced so far.

Theforma negotiating process started in February 1991,
when the group was renamed the Intergovernmental
Negotiating Committee for a Convention on Biological
Diversity (INC).

The main issues were divided between two working
groups for discussion article by article. Working Group
| dealt with general issues, such as the fundamental
principles, genera obligations, measures for in-situ and
ex-situ conservation and the relationship with other legal
instruments. Working Group Il dealt with issues of
access to genetic resources and relevant technologies,
technology transfer, technical assistance, financial
mechanisms and international cooperation. Progress
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was sow and negotiation difficult, especially during the
fina negotiating sessions. As time passed, the self-im-
posed deadline for signature of the Convention—the
UNCED Conference in June 1992—was agpproaching with

darming speed.

The negotiations were often close to breaking down.
Even on 22 May, the find day of the fina negotiating
session in Nairobi, it was not clear until the last moment
whether the Convention would be adopted. Had the
UNCED deadline not been present, it is unlikely that a
convention would have been adopted on that date. Yet
in spite of this fact, and in spite of the tensions in the
negotiation, the number of signatures to the Convention
in Rio on 5 June was unprecedented. The entry into force
of the Convention, only 18 months after it was adopted was
equdly stunning.

N The Issues Covered by the
Convention

The Convention can be hailed as alandmark from several
points of view. It is the fird time that biodiversity, as
such, is comprehensively addressed, and the firg time
that genetic diversity is specifically covered in abinding
globd treaty. It isaso thefirgt time that the conservation
of biodiverdity is recognized as the common concern of
humankind.

By including issues of access and use of genetic
resources, as well as technology transfer and biosafety,
the Convention demonstrates awill to address dl aspects
of biodiversity. By creating a mechanism to provide funds
to developing countries to help them implement the
Convention, the need for new and additiona resources
to flow from North to South is also addressed.

The mgor issues of the Convention are discussed below
in summary form and elaborated in detail in the commen-
tary on the individua articles.

A. National Sovereignty and the
Common Concern of Humankind

The proposition that biodiversity should be considered
as the "common heritage” of humankind was rejected at
an ealy stage, since most components of biological
diversity are Situated in areas under national jurisdiction.
Instead, a firm emphasis was placed on sovereign rights
over biologica resources, while recognizing that the con-
servation of biological diversity is a "common concern’
of humankind. "Common concern” implies a common
responsibility to the issue based on its paramount impor-
tance to the international community as awhole.

The sovereign rights of States over their naturad re-
sources are referred to in the preamble and twice in the
main text. Article 3 reproduces verbatim Principle 21 of

the Stockholm Declaration, recognizing that States have
the sovereign right to exploit their own resources pursu-
ant to their own environmental policies. Article 15, on
access to genetic resources, again recals the sovereign
rights of States over their natural resources as a basis for
the authority to determine access to genetic resources.

However, this emphasis on nationa sovereignty is bal-
anced by duties deriving both from sovereignty itself and
from the fact that the conservation of biodiversity is a
common concern to the entire international community.
Indeed, it is significant that the preambl e affirms first that
the conservation of biological diversity is a common
concern of humankind and only thereafter reaffirms that
States have sovereign rights over their own biological
resources.

Emphasis is aso placed on the responsibilities of States
towards biological resources within their jurisdiction.
The preamble makes clear that States are responsible for
conserving their biodiversity and for using the biological
resources congtituting this biodiversity in a sustainable
manner; this is aso emphasized by the acceptance of
detailed responsibilities and obligations on these mat-
ters, as for instance in article 6 (Genera Measures for
Conservation and Sustainable Use), article 8 (In-situ
Conservation) and article 10 (Sustainable Use of Com-
ponents of Biological Diversity).

B. Conservation and Sustainable
Use

The Convention contains a series of far-reaching obliga:
tions related to the conservation of biological diversity
and the sustainable use of its components.

On the strategic planning side, as aready mentioned, the
Convention creates obligations to develop national
strategies and plans, to integrate the conservation and
sustainable use of biological diversity into relevant sec-
toral or cross-sectoral plans, programmes and policies,
aswdl asinto national decision-making (articles6 and 10).

To base their activities on good science, each Party
undertakes to identify important components of biodi-
versity and to identify priorities which may need specid
conservation measures, or which may offer the greatest
potential for sustainable use. Processes and categories of
activities which may have significant adverse effects on
conservation and use are aso to be identified and moni-
tored (article 7).

Emphasis is given to in-situ conservation with obliga
tions which congtitute a comprehensive agenda, and cal
for measures ranging from the establishment of a system
of protected areas to the rehabilitation of degraded eco-
systems and recovery of threatened species, the protec-
tion of natural habitats and the maintenance of viable
populations of speciesin natura surroundings (article 8).
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Ex-situ conservation measures are also called for, prin-
cipally to complement the in-situ measures (article 9).

Obligations on the sustainable use of biological re-
sources are interwoven into a number of articles, and are
also the specific subject of article 10. Parties undertake
to regulate or manage biologica resources for conserva-
tion and sustainable use and to encourage the develop-
ment of methods for sustainable use.

The role of indigenous and loca communities in con-
serving biodiversity is recognized in the preamble; the
importance of maintaining their knowledge and prac-
tices relevant to the conservation of biodiversity and the
sustainable use of its components is aso recognized, as
is the need to encourage equitable sharing of benefits
derived from the use of their knowledge and innovations
(article 8(j) and article 10(c)).

Finally, measures for research and training (article 12)
and for public education and awareness (article 13) are
required. So to is the use of techniques, such as impact
assessment (article 14(1)(a) and (b)) and contingency
measures for emergency situations, in support of na-
tiona decision-making (article 14(1)(c)-(e)).

Four points can be made about these obligations. First,
the Convention consistently makes a distinction between
conservation and sustainable use. There was much debate
in the negotiations about this. Many advocated that con-
servation should be used as a broad term which includes
the concept of sustainable use, as in the World Conser-
vation Strategy. In the end, sustainable use was included
as a separate term and defined in article 2, to emphasize
the overwhelming importance that countries, especialy
developing countries, attach to the use of their biological
resources. By contrast, conservation is purposely not
defined and is used in the Convention sometimes in a
broad and sometimes in arestricted sense.

On the whole, in spite of its haziness regarding the term
conservation, the Convention does justice to modern
conservation thinking. Not only does it consistently
recognize that sustainable use of living resources and the
ecosystems of which they are apart is a prerequisite for
biodiversity conservation, it aso acknowledges the need
for certain components to be given specid care and
treatment. Thus, the provisions on conservation and sus-
tainable use reflect the full spectrum of measures needed
to achieve the overall goa of the Convention.

Second, the obligations often concern individual biologi
ca resources rather than diversity per se. Although the
conservation of the Earth's biodiversity is the fundamen-
td god of the treaty, this can only be achieved by
implementing different sets of obligations on its different
elements—ecosystems, species and genetic resources—
and generally on the biological resources that may be
seen as the source of biodiversity. Thus, one can argue
that the Convention, because it addresses the use of

biological resources, has a wider am than some would
like to acknowledge or than the title connotes.

Through its attention to the components of biodiversity,
the Convention addresses the causes rather than the
symptoms of the loss of biodiversity, while at the same
time becoming a mgor instrument in the context of
sudtainable development. This comprehensive gpproach,
beyond biodiversity per se, makes the Convention
important to dl States, not only those particularly rich in
biodiversity: dl of the Earth's biological resources, as
components of biodiversity, fal under its terms.

Third, the obligations of the Convention, dealing with
conservation and sustainable use, are far-reaching when
taken in their pure form, without qualifiers. This is why
most of the articles have been prefaced by phrases
limiting their application. The purpose of most qualifiers
is to make the level of implementation commensurate to
the capacities of each Party to meet the obligation at
hand. At times, explicit distinctions are made between
what is expected from developed and developing country
Parties, as in, for example, article 20 on financia
resources.

These quaifiers have met with considerable criticism.
However, the need to differentiate between the capabili-
ties of developed and developing country Parties has
long been recognized. Such qualifiers, which are usualy
didiked for the eadticity they introduce in a legdly
binding text, are amost inherent in globa conservation
conventions with broad goals. The necessity to attune the
obligations in Conventions to what is possible, practica
ble, necessary or appropriate was fird illustrated in the
1982 United Nations Convention on the Law of the Sea,
the first of this type. From both a substantive and a
drafting point of view, the aternative to using such
gualifierswould, in any case, beto weaken the obligation
itsdlf. After al, much more important than the qualifier
is the will and the means to carry out the requirements
of implementation.

The fourth point is the focus on nationa action, which
has adready been touched upon. Efforts geared at estab-
lishing international mechanisms to set priorities met
with considerable resistance and were perceived by the
Group of 77 developing countries as attempts of the
developed countries to influence or even dictate action
on biological resources under their jurisdiction. Tools
such as global lists were rejected as they were seen as
instruments to short-circuit national priorities and to
impose globally determined ones both on conservation
generaly and on the protection of specific sites and
speciesin particular. The global lists controversy wasthe
focd point of this sensitivity and the debate ultimately
resulted in the word "globa" being removed from dl
parts of the text.
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The emphasis on national action and priority-setting is
desirable from severa points of view. Fird, it is a the
national and sub-national levels that biodiversity can
effectively be conserved and biologica resources effi-
ciently managed. Second, States are more likely to adhere
to priorities developed at the national level, rather than
to ones established with mainly globa concerns in mind.
Third, the conservation of biodiversity and the sustain-
able use of biologica resources is so complex and so
multi-facetted an issue that the exact tasks can only be
determined and carried out a the national, or indeed
local, level. Of dl environmental problems, itis probably
the least amenable to top-down solutions.

However, what may be lacking as aresult, is the consis-
tency of approach and the harmonization of goals that
coordination and common priority setting at the interna-
tional level can bring. If each Party sets its conservation
priorities based on potentialy differing criteria, the need
for globd congstency, which generated the Convention
in the first place, might not be fulfilled. The fact that a
measure of priority-setting can be achieved through the
financid mechanism isonly apalliative. The positiverole
of the Conference of the Parties to guide and promote
harmonized approaches may become a crucia one.

C. The Access Issues

Access-related issues were some of the thorniest in the
negotiation of the Convention. In order to be willing to
discuss and eventualy take on the conservation obliga-
tions, developing countries made certain demands of
their own. Not only did they press for the Convention to
become more directly use-oriented, but many made their
participation in the negotiations conditiona on the inclu-
son in the Convention of obligations and measures on
three types of access: access to genetic resources, which
they wished to have recognized as subject to national
authority; access to relevant technology, stressing that it
includes biotechnology; and access for the providing States
to benefits ultimately gained from the use of genetic mate-
rid in the development of biotechnology.

Until the negotiation of the Convention, the principle of
free access to genetic resources had prevailed and is
recognized in the FAO Undertaking on Plant Genetic
Resources of 1983, which, however, in the context of a
mounting controversy over genetic resources control,
has remained a non-binding instrument. Since the early
1980s, severa countries restricted access to the genetic
resources under theirjurisdiction, and the calls of devel-
oping nations for national controls over genetic re-
sources have become increasingly louder. During the
negotiation of the Convention on Biological Diversity,
this point of view prevailed. As a result, article 15
recognizes that the authority to determine access to
genetic resources rests with the national governments
and is subject to national legidation.

This evolution is based on the view that there is no lega
reason to exempt genetic resources from the principle of
national sovereignty over natural resources. But itisaso
grounded in practical reasoning: control over access to
genetic resources gives the providing Party the opportu-
nity to negotiate the mutually agreed terms for fair and
equitable sharing of benefits required by article 15(7).

That these issues are intertwined is not new and their
concurrent discussion has only intensified during the
past decade: increased progress in biotechnology has
provoked greater attention to the value of genetic
resources, while the protection developed in industrial-
ized nations through intellectual property rights over the
resulting products exacerbated the debate, and expanded
it well beyond the narrow scope of new plant varieties to
which it had previously been limited.

Today, the trend is for industrialized nations to extend
intellectual property protection, including patents, to a
wide spectrum of living organisms. These property sys
tems reward human ingenuity, but ignore nature's handi-
work—the value of the raw material that is manipulated.
They dso fal to take into consideration the informal
contribution of indigenous peoples and farmers to the
maintenance and development of genetic diversity
through years of cultivation and husbandry.

In the negotiations, the goal of the Group of 77 was to
ensure that the value and contribution of the raw material
itself be properly recognized. One possible route for the
Convention would have been to require contributions
from the users of the genetic material to an international
fund for biodiversity conservation and sustainable use,
independent of the origin of the material. Instead, fol-
lowing the national orientation of the Convention, arti-
cles 15, 16 and 19 require that access to results and
benefits be given on abilateral level, so that those Parties
providing the genetic material obtain afar and equitable
share of the benefits when and if these are realized. The
arrangement is to be decided in each individua situation
according to mutualy agreed terms.

But, to effectively implement the letter, let aone the
spirit, of these provisionswill not be easy, and in practice
there will be many difficulties a the implementation
stage. The obligationsunder articles 15(7), 16(3) and 19(2)
leave considerable discretion with the Party. In addition,
the identification of material from which the benefit
derives is not a simple matter, especialy as it may be a
decade or more before the benefit is realized and as the
genetic material used may have been gathered from
several sources.

Even more difficult was to find an acceptable compro-
mise regarding the broader issue of access to and transfer
of technologies. The resulting text reflects the impor-
tance developed countries place on intellectual property
rights, but nevertheless creates a basic obligation to
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undertake to provide, or facilitate access to and transfer
of, technology, including biotechnology.

Finally, the provisions on technology transfer and on
access to benefits of biotechnology are limited by the
definition of genetic resources in article 15(3). The result
excludes from the scope of the Convention genetic re-
sources placed in gene banks and other ex-situ facilities
before the entry into force of the Convention.

D. Funding

It was never questioned in the negotiations that a flow of
resources from the North to the South was needed to
achieve the various goas of the Convention. Several
innovative methods to achieve this had been discussed
during the early stages, including an international fund
based on fees levied on the use of biological, and espe-
cialy genetic, resources in the North. Others, such as the
crestion of an international corporation, in which Parties
could invest through buying shares, were considered
during the negotiation process.

In the end, the negotiators chose to create a more classi-
cd financial mechanism to be fed by contributions of the
developed country Parties for the exclusive use of the
developing country Parties. The funds which, according
to article 20 on financid resources, are to be new and
additional, will be applied to enable developing country
parties to meet the agreed full incremental costs to them
of the measures needed to implement the Convention's
obligations. The agreement on what exactly these costs
are is to be made bilaterally between each developing
country Party and the ingtitution chosen to handle the
financid mechanism.

The notion of incremental cost in this Convention poses
problems. The situation with biodiversity is different
from that of ozone depletion, where the concept of
incremental cost has been used with some success. But
in the context of the Convention on Biological Diversity,
incremental costs are much more difficult to determine.
However, as mentioned earlier, under article 20(2) the
incremental costs to be met have to be agreed upon,
which makes the financia obligations considerably
more redlistic.

The Conference of the Parties determines the amount of
financial resources needed periodically and the contribu-
tions have to take into account the need for predictability,
adequacy and timely flow of funds in order to meet the
Convention's obligations. This provision, which caused
great fears of an open financid commitment among the
developed countries, was hotly debated and, at the very
last moment, nearly caused the Convention not to be
adopted. A joint interpretive statement at the time of
adopting the Convention text on the part of 19 developed
countries provided their interpretation of the adopted lan-
guage for the record.

The financia mechanism, set out in article 21, provides
financial resources to developing countries on a grant or
concessional basis, under the authority of the Conference
of the Parties to which it is directly accountable. The
Globa Environment Fecility (GEF) was named in article
39 of the Convention as the institutional structure oper-
ating the financial mechanism on an interim basis and
conditional on restructuring. There was an enormous
reluctance among the developing countries to accept this
solution, as they fdt that the GEF did not operate in a
transparent and democratic manner as required under
article 21(1).

N Implementation

As aready noted, the main thrust of implementation is
at the nationa level. Each Party has much to do, consid-
ering the spectrum of actions Parties have to undertake
and the wide range of policies they have to review. How
they can do this is not the main subject of this volume,
which is essentially an explanation of the Convention
article by article. Nonetheless, whenever it was fdt
necessary or beneficia to the understanding and impli-
cations of the articles analyzed, the commentary does
present generd ideas on how a Party could approach the
implementation of a particular obligation.

The success of national action, seen from a globa per-
spective, will depend on the will of both the developed
and developing country Partiesto meet their obligations.
Therefore, at this stage in the process, both in essence
hold the success of each other in their hands. The leve
of implementation and enforcement will be the ultimate
test of whether the compromise achieved during the
Convention negotiation was atrue success or an illusion.

At theinternational level, the machinery provided for in
the Convention to steer and assist its implementation has
to be st in motion. The Conference of the Parties, its
Subsidiary Body on Scientific Technical and Techno-
logical Advice and the Secretariat dl have key roles to

play.

The financial mechanism must also be set in motion and,
thus, steps must be taken to either adequately restructure
the Global Environment Facility or to decide upon an-
other ingtitutional structure to perform the task of man-
aging it. A pressing issue is to prepare the detailed
criteriaand guidelines for eligibility for access to and use
of the financial resources which article 21 (2) reguiresthe
Conference of the Parties to determine.

Many other crucid tasks lie ahead, such as considering
the need for further negotiation of certain issues through
the preparation of protocols. Article 19(3) requires con-
sideration to be given to a protocol on the sife transfer,
handling and use of any living modified organism result-
ing from biotechnology that may have an adverse effect
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on the conservation and sustainable use of biological
diversity. Other protocols may become needed as imple-
mentetion efforts proceed.

In order to prepare the operationa phase of the imple-
mentetion process, interim mechanisms and measures
were called for by Resolution 2 of the Conference for the
Adoption of the Convention (see appendix). An Inter-
governmental Committee for the Convention on Bio-
logicd Diversity (ICCBD) was established to operate
until the first meeting of the Conference of the Parties a
the end of 1994.

The firg meseting of the ICCBD, in Geneva in October
1993, was preceded by the meetings of four experts
panels convened by the UNEP Executive Director for
advice in preparing the work of the ICCBD. UNEP aso
created an interim secretariat. The ICCBD is scheduled
to meset at least one more time in 1994 in anticipation of
the first meeting of the Conference of the Parties.

In both the interim and operational phase, it isimportant
to draw from available expertise, as well as to build on
existing activities. A number of international govern-
mental and non-governmental organizations have
worked on biodiversity issues for decades and it is es-
sentid to harness their knowledge and expertise in sup-
port of the implementation process. UNEP, FAO,
UNESCO and IUCN have much to contribute, as have
the World Resources Ingtitute (WRI) and other interna-
tional organizations with a sectoral focus. Initiatives
such as the Global Biodiversity Srategy will enable
Parties to make implementation decisions with the best
background information to hand. Of equal importance is
to link these implementation efforts to existing pro-
grammes, including those which are emerging from the
implementation of Agenda 21, such as the UNDP-spon-
sored Capacity 21. These initiatives should not smply

exist paralel to the implementation of the Convention,
but should play an integral part in the process and vice
versa.

In the same vein, the relationship between the Conven-
tion on Biological Diversity and other conventions in the
field should be reconsidered and links established to
enable effective cooperation and coordination. The
original reason for promoting a convention on biological
diversity—to fill in the gaps of the existing fragmentary
regime while building upon the existing conventions—
should not be logt from dght at this stage. There are a
considerable number of globad and regiond instruments
directly relevant to biodiversity and both their achieve-
ments and potentid must be taken into account and inte-
grated to the maximum extent possible in the process of
implementation. The problems inherent in trying to effec-
tively link existing tregties in a particular fidd are difficult.
Imaginative steps are required if the overal god of the
Convention, which is to lead to atruly comprehensive and
integrated regime, is to be redlized.

Finaly, a both the national and internationa leve,
non-governmental organizations have an important role
to play in the Convention's implementation. This was
specificaly recognized in preambular paragraph 14 which
stresses "the importance of ... the non-governmental sector
for the conservation of biologica diversity and the sugtain-
able use of its components’.

The growth of NGO interest for the Convention, in both
developed and developing countries, bodes well for the
Convention's implementation, and it is to be hoped that
Parties will take full advantage of the knowledge, skills
and commitment of NGOs in their country, as well as
regionally and globally, to help them implement the
Convention
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Preamble

In any convention, the preamble is part of the lega agreement, but it does not itself establish binding obligations.
Instead, it is where the negotiating States set out their concerns and motivations. In particular it is where they
outline the issues to be addressed and justify the need for a convention.

Because of its unique character, the preamble to a convention often contains paragraphs reflecting thinking that is
progressive in the sense that its implications go beyond the obligations in the substantive articles that follow. In
effect, such paragraphs may be deemed not yet ripe for specific obligations, as there is not yet a consensus among
States on their exact content, but their inclusion may be an important step in the development of customary
internationa law or the specific obligations of future agreements, such as protocols. Preambular paragraph 12 on
traditional lifestyles (see below) is an example of this. The preamble to the Convention on Biological Diversity is
particularly long and detailed, since many of the principles found in draft article 3 were moved here at a late stage

of negotiation.

Some short notes on the various paragraphs of the preamble are given below. Many of the themes mentioned are
discussed in greater depth in the sections on the substantive articles that follow.

The Contracting Parties,

Conscious of the intrinsic value of bio-
logical diversity and of the ecological,
genetic, social, economic, scientific,
educational, cultural, recreational and
aesthetic values of biological diversity
and its components,

Conscious also of the importance of
biological diversty for evolution and for
maintaining life sustaining systems in
the biosphere,

Of the many different values of biodiversity listed, it is noteworthy
that for the first time, the intrinsic value of biological diversity is
recognized in a binding international instrument. This is a very
important innovation, and may be seen as acknowledging the
inherent right of dl components of biodiversity to exist independent
of their vaue to humankind. One regional treaty which references
theintrinsic value ofspeciesis the Convention on the Conservation
of European Wildlife and Natural Habitats (Berne, 1979). By
contrast, the World Charter for Nature (UNGA Res. 37/7 (1982)),
a non-binding instrument, refers to every life form as unique and
warranting respect regardless of its worth to humans.

This paragraph recognizes two utilitarian reasons for conserving
biodiversity. The fird is evolution. A wide pool of diversity is
valuable because it keeps evolutionary options open. Specifically,
if populations become small and fragmented, they become
vulnerable to inbreeding in which they lose, rather than gain,
variability, leading to extinction instead of further evolution .

Second, this paragraph recognizes the great importance of living
organisms in maintaining ecosystem structure and function (see
Box 4). In particular, diversity among living organisms improves
the capacity for living systems to adapt to variations in the physical
components of the biosphere, such as climate changes. The role of
biological diversity in maintaining ecosystem structure and
function is very poorly understood, so the Convention's emphasis
on this could be very valuable.
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Affirming that the conservation of bio-
logical diversity is a common concern
of humankind,

Reaffirming that States have sovereign
rightsover their own biological resour ces,

Reaffirming also that States arerespon-
sible for conserving their biological
diversity and for using their biological
resources in a sustainable manner,

Concerned that biological diverdty is
being significantly reduced by certain
human activities,

Aware of the general lack of informa-
tion and knowledge regarding biologi-
cal diversity and of the urgent need to
develop scientific, technical and insti-
tutional capacitiesto providethebasic
under standing upon which to plan and
implement appropriate measur es,

Noting that it is vital to anticipate, pre-
vent and attack the causes of significant
reduction or loss of biological diversity
at source,

The "common concern of humankind" is used here in the preamble
to emphasize that all humanity has an interest ensuring the
conservation of biological diversity because biological diversity is
essential to sustaining all life on earth. Conservation is not an
exclusive national affair; it is an issue which has aso to be
addressed by concerted international action, including the adoption
of internationa lega instruments.

In tandem with affirming the conservation of biological diversity
as the common concern of humankind, the Convention stresses the
existing sovereignty of States. This is why the preamble reaffirms
States' sovereign rights over "their" biological resources. In this
case, the word "their" refers not to property rights, but is a short
way to refer to biological resources found under thejurisdiction of
aparticular State. But, asthe text goes on to affirm, these sovereign
rights also bring with them responsibilities: States are responsible
for conserving the biological diversity in areas within their
jurisdiction and for ensuring that, when biological resources are
used, the useis sustainable. The third paragraph, then, provides the
critical link between States' sovereign rights over their biological
resources and the common concern al humanity shares in ensuring
that biological diversity is conserved.

This paragraph recognizes not only that biodiversity is being logt,
but also that humans are the cause of much of that loss.

There is, in fact, a vast amount of data on biodiversity and on the
functioning of biological systems, but not enough information in a
form that decision-makers can use. For mogt countries, therefore,
the issue is not so much whether the data exist, but how they can
be assembled in a meaningful form for the purposes of the
Convention. This problem is aggravated by the fact that mogt of the
information on biodiversity, in particular on the classification and
distribution of species, and much of the research capacity, is in
developed countries, whereas the greater part of biodiversity is in
developing countries. It is also aggravated by the lack of data on
the socio-economic aspects of biodiversity, for example on its
economic and socia value and the costs to society of its loss. The
goa is to support the acquisition of the knowledge needed to
implement the Convention—and on a time scale that matches the
urgency of the need. This is one important reason why the
paragraph emphasizes the need to build scientific, technicd and
institutional capacity.

This paragraph recognizesthat, as always, it is necessary in the long
run to deal with the causes of problems and not only the
symptoms—and to do so early. Good information is vitd for this
approach. The causes for loss of biodiversity include widespread
poverty in some countries, excessive consumption in others,
inequitable trade patterns, climate change, pollution and
competition between humans and other species.
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Noting also that wherethereisathreat
of significant reduction or loss of
biological diversity, lack of full scien-
tific certainty should not be used as a
reason for postponing measures to
avoid or minimize such a threat,

Noting further that the fundamental
requirement for the conservation of
biological diver sityisthein-situ conserva-
tion of ecosystems and natural habitats
and the maintenance and recovery of
viable populations of species in their
natural surroundings,

Noting further that ex-situ measures,
preferably in the country of origin, also
have an important role to play,

Recognizing the close and traditional
dependence of many indigenous and
local communitiesembodyingtraditional
lifestyleson biological resour ces,and the
desirability of sharing equitably benefits
arisingfrom theuseof traditional knowl-
edge, innovationsand practicesreevant
to the conservation of biological diver-
sity and thesustainableuse of itscompo-
nents,

The need for better information is tempered with a recognition that
we need to act when threats to biodiversity become apparent and
not wait until exhaustive scientific studies have been completed.
The reaction of States to the threat of climate change or to the
depletion of the ozone layer are examples of this approach, as in
both of these cases there may be long-standing adverse effects to
the environment if action is postponed until full scientific certainty
is attained. A similar concern lies with the loss of biodiversity.
Together with the preceding paragraph, preambular paragraph 9
reflects such a "precautionary approach”, and closely parallels
principle 15 of the Rio Declaration. With new threats to
biodiversity, such as those from building a dam or clear cutting an
old growth forest, there might be an important implication of a
precautionary approach: in certain instances, the burden could be
placed onto those who propose a project to prove it will not
significantly reduce or cause significant loss of biological diversity.

The next 2 paragraphs set out the crucial balance between in-situ
("on-site") and ex-situ ("off-site") approaches to conserving
biodiversity (see the discussion of article 8 (In-situ Conservation)
and article 9 (Ex-situ Conservation)). By giving the prime role to
the in-situ approach, the Convention accepts the argument that
biological diversity should be conserved in the natural and
human-influenced systems where it occurs and can continue to
evolve. It recognizes that biodiversity cannot be conserved
adequately by ex-situ measures alone, such as in aworld gene bank.
Nevertheless, ex-situ approaches have a valuable role to play: in
particular they provide an "insurance policy" against species or
genetic resource extinction in nature. They are often valuable in
recovery programmes for endangered species, provided the
species is later reintroduced, and they are a good way to make
propagating material of useful plants and animals readily
available. They are particularly important for the plants needed for
agriculture, especially domesticated plants which cannot normally
survive in nature unaided.

The phrase "preferably in the country of origin" encourages
developing and maintaining ex-situ facilities in developing
countries, from where many important genetic resources originate.

This paragraph recognizes the connection many communities have
to their traditional access to biological resources and particularly
looks forward to article 8(j) (respect, preserve and maintain
knowledge, innovations and practices of indigenous and local
communities), and article 10(c) (encourage customary use of
biological resources). It also recognizes that their knowledge of
biological resources, and their techniques for using them, may be
valuable to others. In recognizing the desirability of sharing the
benefits equitably, the paragraph implies that such communities
should receive benefits when techniques or knowledge from their
traditional practices become more widely used. The form,
magnitude and means of dispersing the benefits remain to be
determined.

The phrase "embodying traditional lifestyles' seems to preclude
this paragraph from applying to people recently descended from
communities "embodying traditional lifestyles', who no longer live
in that way themselves.
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Recognizingalsothevital rolethat women
play in the conservation and sustain-
ableuseof biological diver sity and affirm-
ing the need for the full participation of
women at all levels of policy-making
and implementation for biological diver -
dty conservation,

Stressing the importance of, and the
need to promote, international, regional
and global cooperation among States
and intergovernmental organizations
and the non-governmental sector for
the conservation of biological diversity
and the sustainable use of its compo-
nents,

Acknowledging that the provision of
new and additional financial resources
and appropriate accessto relevant tech-
nologies can be expected to makea sub-
gantial difference in the world's ability
to addressthelossof biological diversity,

Acknowledgingfurther that special pro-
vision is required to meet the needs of
developing countries, including the pro-
vison of new and additional financial
resour cesand appropriate accesstorele-
vant technologies,

This paragraph reflects current recognition of and thinking on the
importance of women in environment and devel opment issues, and
is actually stronger than aparallel statement in the Rio Declaration
(Principle 20). In developing countries, in particular, rura women
often sow and harvest the crops, maintaining the valuable seed from
year to year. They often are more active than men in loca
economies, which usualy involve awider use of species than those
traded in regional or international markets. And in some societies,
it is the women who regulate the take of wild species to ensure that
it can be sustained.

Here, the States recognize the need to collaborate widely with each
other and with multilateral organizations if they are to be successful
in their efforts. Cooperation is important for implementing national
measures to conserve biological diversity and sustainably use its
components. In atransfrontier context, impacts in one State, such
as pollution, may affect biodiversity in another; some species
migrate between States and populations of many more are shared,
making collaboration in their conservation essential. Findly, the
Convention's obligations on sharing of technology and on sharing
the benefits derived from the use of genetic materia by definition
require cooperation between States.

The reference to the non-governmental sector in a convention is
innovative, and includes business, academia, citizens groups, as well
as national and international non-governmental organizations
(NGOs). The NGO community includes a large proportion of the
world's leading scientists on biodiversity and has played a mgor
role in advocating the need to conserve biodiversity. It could
provide much help to Parties in implementing the Convention. As
recognized by the UN Conference on Environment and
Development in Rio, NGOs can bring commitment, innovation,
clarity of purpose and practical knowledge to environment and
development issues (see Box 23). Their contribution could be
particularly useful in biodiversity issues, since much of the action
needed hasto be taken at the local level. In particular, Parties could
rely on committed citizen groups at the village or community leve
to implement some of the provisions of the Convention.

This and the next two paragraphs should be taken together. Thefirst
makes the novel and significant point that all States, developing
and developed, need "new and additional financia resources’ to
dow the loss of biological diversity (see the discussion of article
20 (Financial Resources)). It is aso noteworthy—and a mgor
theme of the Convention—that technology is seen as vitd in
addressing the loss of biodiversity. These include both traditional
and modern, informal and formal, "soft" and "hard"
technol ogies—from fermentation to gene-splicing, from traditional
seed storage to cryo-preservation (see Box 3).

The next paragraph then addresses the specific needs of developing
countries. Significantly, the paragraph declares that it is not only
"new and additional" finance that is needed. Access to technology
(see article 16) is specificaly called for, and the word "including"
implies the need for other forms of assistance, such as scientific and
technical cooperation (see article 18).
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Notingin thisregard the special condi-
tions of the least developed countries
and small idand States,

Acknowledging that substantial invest-
mentsarerequired to conserve biologi-
cal diversity and that ther eistheexpectation
of a broad range of environmental,
economic and social benefits from those
investments,

Recognizing that economic and social
development and poverty eradication
are the first and overriding priorities
of developing countries,

The third paragraph then gives specid emphasis to the needs of two
sets of countries—the least developed countries and small idand
States (see article 20(5)-(7)). The phrase "in this regard" may be
interpreted as referring back to the previous two paragraphs, and
orients this paragraph towards the provision of finance and other
assistance.

The inclusion of smdl idand States is noteworthy. Some of these
are among the least developed countries, and many of them,
because of their small size, lack the ingtitutions and professional
expertise of larger countries. One person often has to do the jobs
that many experts would do in a larger country.

Islands, too, especidly those in the tropics and those far from the
mainland, often contain high proportions of endemic species, that
is, species not found elsewhere in the world, and so of international
importance. Also, island biodiversity is often under great pressure
and threat, partly because of the pressure on limited land and partly
because the endemic plants and animals tend to be particularly
vulnerable to disturbance and to being out-competed by introduced
invasive species (see article 8(h)). In addition, climate change and
associated searlevel rise are aso potent threats, jeopardizing the
very existence of some low-lying island States.

This very important paragraph recognizes that significant resources
are needed to conserve biodiversity, but that those investments will
also have rea and substantial devel opment benefits. This is because
conservation and development reinforce each other; neither can
succeed in the long term without the other. It is worth noting, also,
that much of the loss of biodiversity is an incidental effect of past
investment in exploiting biological resources in unsustainable
ways. Some of the many examples include building timber mills
with excessive capacity, over-investing in fishing fleets and
providing subsidies for converting natural habitats into agricultural
land in situations of food surplus. "New and additional" funding
will not nearly be enough to turn the tide especially as national
budgets become increasingly overstretched. What is needed
thereforeis to revise the ways in which public and private funds are
currently spent in so far as they affect the exploitation of biological
resources so that conservation can be accomplished quickly,
efficiently and with the least cost possible (see the discussion of
article 20(1)).

The firgt of the next two paragraphs recognizes that the allocation
of more resources for biodiversity conservation does not ater the
order of priority in developing countries—economic and socid
development comes first (see article 20(4)). Nonetheless, the
second paragraph—and the Convention's adoption by many
developing countries—acknowledges that the conservation of
biological diversity and the sustainable use of its components
contributes to economic and socia development.
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Aware that conservation and sustain-
able use of biological diversity is of
critical importancefor meeting the food,
health and other needs of the growing
world population, for which purpose
access to and sharing of both genetic
resour ces and technologies ar e essential,

Noting that, ultimately, the conserva-
tion and sustainable use of biological
diversity will strengthen friendly rela-
tions among States and contribute to
peace for humankind,

Desiring to enhance and complement
existing international arrangements for
the conservation of biological diversity
and sustainable use of its components,
and

Determined to conserve and sustain-
ably usebiological diver ity for the benefit
of present and future generations,

Have agreed as follows:

This paragraph goes some way towards recognizing the principle
of ecological security—that the peace and stability of a nation
depend not only on its conventional military defense, but also on
its environmental stability. Environmental degradation within a
country can result in socid collapse and appalling human tragedies,
leading to disputes within and between nations and even war. In
particular, over-exploitation of resources shared between nations,
such as water supplies and fish stocks, can aso lead to conflict.
Therefore, avoiding environmental degradation, such as by
stemming the losses of biodiversity, contributes to peace and
harmony between nations.

There are, of course, many other global and regiona agreementsin
the field of biodiversity. At the global level, these are the
Convention on Wetlands of International |mportance Especialy as
Waterfowl Habitat (Ramsar, 1971), the World Heritage
Convention (Paris, 1972), the Convention on International Trade
in Endangered Species of Wild Fauna and Flora—CITES
(Washington, 1972) and the Migratory Species Convention (Bonn,
1979) (see Box 21). They each ded with a particular aspect of
biodiversity conservation and, in consequence, contain more
detailed obligations than the Convention on Biological Diversity.

Other than article 22, this paragraph is the main statement about the
Convention's relationship to those other agreements. It makes the
point that the Convention on Biologica Diversity should enhance
and complement the other conventions and, by implication, should
not compete with them and does not substitute for them.

The paragraph smply pledges support for the existing framework.
The practical liaison between this Convention and those on specific
aspects of biodiversity, and the extent to which activities under dl
these conventions can be coordinated, is left open, and will have to
be worked out later (articles 23 and 24 address these matters).

This paragraph makes two important points: first, conservation of
biodiversity and sustainable use of its components should be
accomplished for the benefit of people; second, that the actions
taken in our time must not jeopardize the opportunities and benefits
for future generations of people. This paragraph builds on the
conclusions of the World Commission on Environment and
Development (WCED) in Our Common Future.
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Article 1. Objective

The objectives of this Convention, to be pursued in accordance with itsrelevant provisions, are
the conservation of biological diversity, the sustainable use of its components and the fair and
equitable sharing of the benefits arising out of the utilization of genetic resour ces, including by
appropriate access to genetic resources and by appropriate transfer of relevant technologies,
taking into account all rights over those resources and to technologies, and by appropriate

funding.

This article states the objectives of the Convention and
covers its main themes. It sets out the objectives as:

« the conservation of biological diversity (articles 6-9,
11 and 14);

 the sustainable use of its components (articles 6, 10
and 14); and

« the fair and equitable sharing of the benefits arising
from the use of genetic resources, including by

appropriate

- access to genetic resources (article 15), taking
into account dl rights over those resources;

- transfer of relevant technologies (articles 16 and
19), taking into account al rights to technolo-
gies; and

- funding (articles 20 & 21).

In this way the article sets out the balance of the Conven-
tion—between conservation, sustainable use and the shar-
ing of benefits. Thisisthe heart of the political agreement
upon which the Convention is founded.

In the latter part, the article indicates three means of
sharing benefits:

« "Appropriate access to genetic resources’. The word
"appropriate” heralds the conditions of access dealt
with in article 15, which recognizes that national
governments have the right to set the terms of access
to genetic resources in the wild, in community use
and in ex-situ collections under their jurisdiction.

e "Appropriate transfer of relevant technologies"
foretells article 16. The word "appropriate” reflects
the balance of article 16 that technology transfer will
have to take into consideration a series of factors.
"Appropriate” aso implies the need for further
negotiation while, the word "relevant” indicates that
not al technologies are covered.

«  "Appropriate funding” looks forward to the financial
provisions of the Convention in articles 20 and 21.
Here the word "appropriate”, envisages a degree of
negotiation: those articles reflect the wish of
developing countries to ensure that the full
incremental costs of the measures they take to

implement the Convention are covered by transfers
of funds from the developed country Parties; those
Parties, in turn, are unable to accept open-ended
commitments, and thus will only meet "agreed" full
incremental costs and will determine their level of
contributions.

In a convention, the article on objectives outlines the
framework within which actions have to be taken, setting
the basis for the subsequent articles with their more
specific abligations. The Convention's implementation,
as well as its further development, have to conform to
these objectives. The objectives dso provide a point of
reference or bench-mark for monitoring implementation.

For dl of these reasons, article 1 isimportant for al those
involved in the Convention, principaly the institutions
st up by the Convention, for example the Conference of
Parties, the Secretariat, subsidiary bodies and/or work-
ing groups, as wel as the nationa policy-makers and
ingitutions charged with implementing the Convention.
It is aso highly relevant for NGOs, which have a great
role to play in helping governments implement the Con-
vention (see preambular paragraph 14 and Box 23).

By providing an overal sense of direction, this article
helpsto:

» Ensurethat balanced decisions are taken. Where one
activity under the Convention may conflict with
another, the article may provide some safeguard that
al interests are considered. It would not, for example,
conform with this article to pursue policies of access
to genetic resources without considering the fair and
equitable sharing of the benefits derived from their
use.

* Resolve cases of divergent interpretation, conflicts
of interests and settling disputes.

The internationa law of treaties provides another appli-
cation for an article on objectives. Once aconvention has
been signed, a signatory State is, pending the Conven-
tion's entry into force in that State (see article 36(3)),
aready under an obligation not to act contrary to the
objectives of that convention (see article 18 of the Con-
vention on the Law of Treaties (Vienna, 1969)). Thisis
avery genera rule, however, which leaves considerable
discretion to the State concerned.
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Article 2. Use of Terms

For the purposes of this Convention:

The purpose of definitions in alegal document is to give
an agreed, specific meaning to certain terms which may
recur throughout the text. Thus the terms below are
aways used in the Convention with the meaning given
here in article 2.

At times, the meaning may differ from norma usage.
Most terms are, of course, readily understood and are not
defined in this article. A notable omission is a definition
for "conservation” which is discussed at the end of the
commentary for this article.

" Biological diversity” means the variability among living or ganisms from all sour cesincluding,
inter alia, terrestrial, marine and other aquatic ecosystems and the ecological complexes of
which they are part; thisincludes diversity within species, between species and of ecosystems.

In other words, biological diversity (or "biodiversity") is
the variability of life in dl forms, levels and combina
tions. It is not the sum of dl ecosystems, species and
genetic material. Rather, it represents the variability
within and among them. It is, therefore, an attribute of
life, contrasting with "biologica resources’, which are
the tangible biotic components of ecosystems (see the
definition of biological resources).

The Convention's definition of "biologica diversity"”
includes dl of its manifestations. Therefore, in addition
to terrestria biodiversity, the Convention covers marine
and other aquatic biodiversity as well.

Biologica diversity is most conveniently, but not exclu-
sively, described in terms of three conceptua levels:

e Ecosystem diversity: the variety and frequency of
different ecosystems, (see the definition of
"ecosystem");

e Species diversity: the frequency and diversity of
different species (see Box 1), such as the tiger or the
date pam;

e Genetic diversity: the frequency and diversity of
different genes and/or genomes. In the definition of
biological diversity, genetic diversity is represented
by the phrase "the diversity within species’. It includes

the variation both within a population and between
populations (see the discusson of "genetic materia"”,
genetic resources and Box 5).

In places the Convention refers to the three conceptua
levels of diversity as "components' of biological diver-
sity. In other places, however, the Convention uses the
phrase "components of biologicd diversty” to refer to
specific tangible entities, such as biological resources
and specific ecosystems, such as a cord redf.

While the Convention defines biological diversity in a
scientific sense, that is, in terms of the variability of life
and the variety of systems in which life exists, by neces-
sty a Party's efforts to fulfil the Convention's legd
obligations will focus on the tangible manifestations of
biological diversity such as genetic material, populations
of species and ecosystems. As an attribute of life, bio-
logical diversity can indeed only be conserved by con-
serving and sustainably using biological resources and
ecosystems.

Because species embody genetic diversity and their
populations are the biotic components of ecosystems,
they are bound to play an important role in the Conven-
tion's implementation. The term "species’, however, is
not defined in article 2 (see Box 1).

" Biological resources’ includes genetic resour ces, organisms or parts thereof, populations, or
any other biotic component of ecosystems with actual or potential use or value for humanity.

Whereas biological diversity is an attribute of life,
biological resources are read entities, such asa seed or a
gene, elephants or their tusks, maize growing in a fied
or a shod of fish. Even though the definition refers to
biological resources as the biotic components of
ecosystems, the Convention's actual use of the term
seems to extend the definition to cover ecosystems.

"Biological resources’ are defined in terms of their
actual or potential use or vaue to humans. Thus, in the
context of the Convention, biologica resources are not

al of the Earth's genetic resources, organisms and their
parts or populations, but only a subset of them.

Although the Convention's use of the term implies that
the biotic components of ecosystems are only biological
resources when aparticular use is known or likely, it can
be argued that virtualy dl have some kind of actual or
potential value for human use. In terms of direct use,
scientists in many cases neither know their actual values,
nor can they predict which will become valuable to
humans in the future.
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Box 1. Species and Species Diversity

For two centuries biologists have been debating what a "species’ is. The most widely held view is elogquently
presented in E.O. Wilson'sbook The Diversity ofLife, where a speciesis described as a population of organisms
which are able to interbreed fredy under natural conditions. A species represents a group of organisms which
has evolved distinct inheritable features and occupies a unique geographical area. Species usually do not fredy
interbreed with other species. This is facilitated by many factors including genetic divergence, different
behaviour and biological needs, as well as geographic locale.

More specificaly, "species’ is one of the levels used by taxonomisls—the scientists who compare, classify
and name organisms—to describe the hierarchy of life forms on Earth. The hierarchy is a human concept which
attempts to reflect evolutionary descent. In descending order of rank and inclusiveness the standard taxonomic
hierarchy is kingdom (plants, animals, fungi, protista and blue-green algae), division (botany) or phylum
(zoology), class, order, family, genus, species and sub-species, variety (botany) and form (botany). Each group
contains the entirety of one or more groups at the lower level. Species come below the leve of genus and above
the level of subspecies. Two species in the same genus are more closely related than two genera in the same
family. Taxonomists attempt to ascertain evolutionary relationships by studying the physical, behavioural and
genetic and chemical similarity of individual organisms.

The Convention may use the word "species’ in the scientific sense—not including the other ranks below it. On
the other hand, many legd texts, notably the Convention on International Trade in Endangered Species of Wild
Fauna and Flora (see Box 21), define "species’ to include the taxonomic ranks below it, such as subspecies,
varieties and distinct populations. The interna logic of the Convention, and lega precedent, suggests that the
latter, all-embracing meaning is the one intended here.

"Species diversity" is used to describe the variety of species—whether wild or domesticated—within a
geographical area. There are many different ways to measure species diversity. One example includes
measuring species richness—an enumeration of the species occurring within a particular sample area. Except
for comparing biodiversity on alarge scale, species richness figures are of limited value to biologists. Measures
of species richness are the basis for the observation that diversity increases with decreasing latitude on Earth
(tropica aress are richer in species than temperate areas) (Groombridge, 1992).

The relative abundance of species in various categories (sometimes called taxic diversity) can aso be
determined. The categories might include size classes, trophic levels, taxonomic groups or morphology types.
For example, an area with a greater number of closely related species is not as diverse as the same area with
the same number of species which are not closely related. The Global Biodiversity Srategy uses the example
of an idand with two species of birds and one species of lizard. This idand has greater taxic diversity than the
same idand with three species of birds and no species of lizard.

Nor can we be sure which biotic components of ecosys-
tems are of indirect value to humans, in particular which
living organisms provide the ecosystem functions and
services upon which al life on Earth, including humans,
depends (see Box 4). For example, fungal myceliacalled
mycorrhiza, are essential for the uptake of nutrients for

many trees and crops, we have very limited information
on which funga species are important for this essentia
function. For al of these reasons, it is prudent to consider
that al biotic components of ecosystems are of potential
use or value to humans.

""Biotechnology" means any technological application that usesbiological systems, living organisms,
or derivatives thereof, to make or modify products or processes for specific use.

This definition is designed to include both present and
future technologies and processes that use biological

systems or parts of them, whether the technologies are
conventional or new (see Box 3).
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Box 2. The Importance of Biological Diversity and the Threats
from its Loss

The Earth's genes, species, and ecosystems are the product of over 3 hillion years of evolution, and are the
basis for the survival of our own species. Biologica diversity—the measure of the variation in genes, species
and ecosystems—is vauable because future practica uses and values are unpredictable, because variety is
inherently interesting and more attractive and because our understanding of ecosystems is insufficient to be
certain of the impact of removing any component.

The available evidence indicates that human activities are eroding biological resources—the biotic components
of ecosystems with actual or potential use to humanity—and greatly reducing the planet's biological diversity.
Estimating precise rates of loss, or even the current status of species, is challenging because no systematic
monitoring system is in place and much baseline information is lacking. Few data are available on which genes
or species are particularly important in the functioning of ecosystems, <o it is difficult to specify the extent to
which people are suffering from the loss of biological diversity. Since the ecologicd roles played by many
species or populations are gill only partly known, the wisest course is to take a "precautionary approach” (see
preambular paragraph 9) and avoid actions that needlessly reduce biological diversity.

The environment is presently already heavily utilised by people and, according to a UNEP expert panel, "food,
fibre, ornamental plants, and raw (biomaterials) account for roughly haf of the world's economy” (UNEP,
19934). But given the projected growth in population and economic activity, the rate of loss of biodiversity is
far more likely to increase than stabilize. It has been estimated that almost 40 percent of the Earth's net primary
terrestrial photosynthetic productivity is now directly consumed, converted or wasted as a result of human
activities (Vitousek, et al, 1986). It might be concluded that mgor habitat changes and associated losses of
biodiversity are the inevitable price we pay for progress as humans become an ever more dominant species.
Society has cause for concern when habitats are degraded to lower productivity, especially when accompanied
by species losses which can have worldwide ramifications on ecosystem functioning and food security.

The loss of biodiversity is due above dl to economic factors, especialy the low values given to biodiversity
and ecological functions such as watershed protection, nutrient cycling, pollution control, soil formation,
photosynthesis and evolution. Biodiversity is very much a cross-sectoral issue, and virtualy dl sectors have
an interest in its conservation and the sustainable use of its components. Biological resources are renewable
and with proper management can support human needs indefinitely. These resources, and the diversity of the
systems which support them, are therefore the essentia foundation of sustainable development. No single nation
can by itself ensure that biological resources are managed to provide sustainable supplies of products; rather,
international cooperation is required between al States and various sectors, ranging from research to tourism.
The conclusion of the Convention on Biological Diversity represents a first step in achieving this goal.

" Country of origin of genetic resources’ means the country which possesses those genetic
resourcesin in-situ conditions.

Combining this definition with the definitions for "in-
situ conditions’ and "genetic resources’, the country of
origin for wild genetic resources is that where they exist
within ecosystems and natural habitats. For domesti-
cated or cultivated genetic resources, the country of
origin isthe one where they have developed their distinc-
tive properties. Although clear for endemic species and
for many recent crops, in some cases the country of
origin may be difficult and expensive to determine, at
least with current technologies such as restriction frag-
ment length polymorphism (RFLP) anaysis (see Box 10).

For genetic resources in the wild, the Convention's
definition does not fit with the usua scientific usage

which would normally restrict the term to the country
where they evolved. However, many species exist in
ecosystems as apparently natural, self-maintaining
populations outside their origina ranges (that is, ranges
prior to the recent era of human translocation), and the
country where these species are now living in in-situ
conditions would be considered under the Convention as
the country of origin.

Although the term was extensively used in drafts of the
Convention, in the fina text it only appears three
times—in preambular paragraph 11 (to emphasize the
location of ex-situ collections), in article 9 (same purpose)
and in article 15(3) (which—for purposes of article 15
(Access to Genetic Resources), article 16 (Access to and
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Transfer of Technology) and article 19 (Handling of
Biotechnology and Distribution of Its Benefits)—in part
defines "genetic resources being provided by a
Contracting Party" as genetic resources provided by
Parties which are "countries of origin of such

resources"). In most instances, "Party providing
genetic resources" (or some variation) has been used in
the Convention's text, although the term "country
providing genetic resources' is defined below.

Box 3. About Biotechnology

differ merely in sophistication and scale.

things, such as food and waste, more efficiently.

Benefits)).

Humans have been manipulating organisms—and exploiting their biological processes to make or do
things—for thousands of years. The earliest forms of biotechnology—selectively breeding animals and
plants and using microorganisms to make, among other things, wine, beer, bread, cheese or soy
products—have been adapted by many, if not all, societies around the world and steadily improved over
time. These traditional or conventional techniques are still used today in rura areas and industry alike and

In the lagt twenty-five years, new, more powerful techniques have emerged to supplement the traditional
techniques. Some of these new techniques—tissue culture, cell fuson, embryo transfer, recombinant DNA
technology and novel bioprocessing techniques—have enabled scientists to grow whole organisms from single
cells, fuse different cell types to create hybrids with the qualities of both parent cells, impregnate animals with
embryos from other valuable animals, isolate genes from one organism and insert them into another and process

Some modern biotechnologica techniques are presently being used to help conserve biological diversity and
sugtainably use its components, in particular, genetic resources. For example, new methods have been developed to
dore genetic material. In addition, modern molecular diagnostics have alowed gene banks and breeders to identify
new accessons, screen them for disease and identify potentially useful genes (IPGRI, 1993).

But to many people genetic engineering is biotechnology. With genetic engineering techniques, a gene for a
particular trait from one organism can be directly inserted into another, even if the two organisms are not from
the same species. This is a mgjor advance over conventiona plant and anima breeding where traits can only
be imparted to organisms indirectly and then usually between organisms of the same species. The potentia
power of genetic engineering has captured the imagination of many, and heightened concern over the ethics of
its use, safety for humans and the environment and the socio-economic impacts of its products.

Biotechnology potentially offers great benefits to both developed and developing countries, enabling biological
resources to make much greater contributions to human welfare. Many people, however, are concerned that
greater use of the products of biotechnology is not without risks to biological diversity and human health. Such
risks will have to be identified and appropriately managed or controlled before new products enter the
environment (see the discussion of article 8(g) (regulate, manage or control the risks associated with the use
and release of living modified organisms) and article 19 (Handling of Biotechnology and Distribution of Its

" Countryproviding genetic resources’ meansthe country supplying genetic resour ces collected
from in-situ sources, including populations of both wild and domesticated species, or taken
from ex-situ sour ces, which may or may not have originated in that country.

The definition seems quite clear: the "country providing
genetic resources' is quite smply that, irrespective of
from where the country obtained the genetic resources.
The definition is thus independent of the ultimate origin

of the genetic resources. The term itself is not used et dl
in the Convention, athough variations of it, such as
"Party providing genetic resources’, are used.
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Box 4. Ecosystem Structure and Function

Plants, animals and micro-organisms are the living (or biotic) components of an ecosystem. They interact with
each other in, for example, food webs, and with light, water, air, minerals and nutrients. These interactions are
the basis of an ecosystem's "functioning" which, taken together with the functions of other ecosystems, provide
"services' upon which dl life on earth depends. Some of these services include maintaining the balance of
atmospheric gases, recycling nutrients, regulating climate, maintaining hydrological cycles and creating oil
(Ehrlich, 1988).

Even the simplest ecosystems are complex to understand. Beyond simple models of overall processes, we have
fragmentary knowledge of how individual ecosystems function, how different ecosystems may interact with
each other and which ecosystems are critical to the services most vita to life on earth. We also do not know
the exact role individual species may play in ecosystems. Some species may be "keystones' whose presence
can influence the composition of the community and, in turn, may affect the ecosystem'’s functions. Others may
not be as important, but we simply do not yet know. Recent studies, however, suggest that there is a correlation
between species diversity and the stability and resiliency of an ecosystem (Pennist, 1994).

The threats to ecosystem structure and function are, in many ways, the same as those which threaten species.
Habitat loss and fragmentation from urbanization, agriculture and development projects, such as dams and
roads, are the mgjor threats (WRI, IUCN & UNEP, 1992). Over-exploitation of plants and animals from fishing
and hunting for human food, and trade in animals and plants are also significant threats. Air, water and soil
pollution are major threats in industrialized countries and will increasingly become threats in the developing
countries. More subtle thrests may include the introduction of dien (i.e. hon-indigenous) species and global
atmospheric changes such as climate change and stratospheric ozone depletion.

" Domesticated or cultivated species’ means speciesin which the evolutionary process has been

influenced by humans to meet their needs.

Over centuries, humans have adapted particular wild
plants, animals and microbes to meet human needs. The
process of selection and breeding has made many of
these organisms very different from their wild state, both
in genetic composition and their particular charac-
teristics. These differences are inheritable, asthey are the
result of genetic changes. It is these kinds of organisms that
the Convention defines as "domesticated or cultivated"”.

The definition includes industrial crops like rubber and
oil palm. It includes the agricultural land-races—the
local, highly diverse crop varieties developed in tradi-
tional, localy adapted agricultural systems by human
and selected for over long periods of time. Conserving
these land-races is extremely important for modern

breeding programmes to maintain the productivity of
modern crop cultivars. It includes animalbrceds devel-
oped by farmers and, forexample, micro-organisms used
by brewers and bakers.

In contrast, the definition excludes wild species which
are used by humans in their wild state—such as timber,
medicina plants and rattans taken from the forest—or
which are removed from the wild but kept in a geneti-
caly unaltered state. Examples of the latter would be
samon taken from the wild and used in fish farms, or
Caribbean pines planted on tropical uplands from seed
collected in the wild. The Convention makes, then, a
narrower definition of "domesticated or cultivated” than
might be generally supposed.

" Ecosystem” means a dynamic complex of plant, animal and micro-or ganism communities and
their non-living environment interacting as a functional unit.

An ecosystem is an interacting system of biotic (living)
and abiotic (non-living) components, which together
form afunctiona unit (see Box 4). Non-living components
include sunlight, air, water, minerals and nutrients. The
term implies a partly bounded system, with most of the

interactions inside it. Ecosystems can be smal and
ephemeral, forexample, water-filled tree holes or rotting
logs on aforest floor or large and long-lived like forests
or lakes.
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Ecosystems commonly exist within ecosystems. Conse- units (such as particular forests, grasslands or cord reefs)
quently, the user of the term has to define the level used aregenerally used. The Convention islikely to be mostly
in each case. Biologists are often concerned with small- concerned with larger units.

scae ecosystems, but for conservation purposes larger

Box 5. Genes and the Importance of Genetic Diversity

Genes are the principa units of heredity, passed from an organism to its offspring. They are composed of nucleic
acids and are found along an organism's chromosomes, in the plasmids of bacteriaand in other extra-chromosomal
forms as well. Genes, either individually or in groups, orchestrate a myriad of processes in every living organism.
They aso contribute many different attributes to an organism such as its physical appearance, its ability to repel
attack from other organisms or survive drought. A person might have agene for brown eyes or dark hair. A butterfly
might have a gene for wing color or chemical scent that helps it find a mate. A potato plant may have a single
gene, or a group of genes, for resistance to a certain insect or for a particularly large and nutritious tuber.

The importance of diversity at the gene level—genetic diversity—stems from asimplefact of life: every individual
of a species that originates from sexual reproduction has a dightly different combination of genes. Genetic
diversity is the genetic variation within living organisms, that is, the genetic differences among populations of a
single species and those among individuals within a population.

One important aspect of genetic diversity is that it allows species to adapt over time to the environmental stresses
they face. Not every population or individua has the gene or combination of genes that enable it to survivein a
particular environmental context. The loss of individuals and populations through, among other things, habitat
destruction narrows the gene pool of a species (sometimes called genetic erosion) and restricts its adaptational or
evolutionary options. Therefore, if maintained, genetic diversity increases the chances for a species' survival.

Genetic diversity has been used and, in some cases, increased by humans for thousands of years, especialy in
agriculture. In much the same way that genetic diversity helps a speciesto survive, humans, especially indigenous
and local communities, have relied on genetic diversity to create awide range of genetically diverse crops, animals
and microbes which have enhanced their own survival. Farmers have domesticatd wild animals and have bred
them for desirable characteristics such as size, coat thickness or disease resistance. Similarly, farmers have
domesticated hundreds of species of plants which, over time, they have bred to create tens of thousands of varieties
with desirable characteristics such as seed colour, flavour, fruit size or disease resistance. Modern breeders also
rely on genetic diversity. For example, it was only a few plants from one tiny population of wild rice that
provided the gene for resistance to grassy stunt virus and so saved the Asian hybrid rice crop whose genotype
(that is, a particular combination of genes) made it susceptible to disease.

For these reasons, the effective conservation of genetic diversity has to go much further than mere species
conservation: it is not sufficient to conserve a few viable populations of a species, since those populations may
neither have the genetic diversity needed for the species’ own survival nor that of humans.

" Ex-situ conservation" means the conservation of components of biological diversity outside
their natural habitats.

In other words, conservation in zoos, aquaria, botanic properties and maintained on farms or ranches which
gardens and gene banks. The definition dso includes have not contributed to the development of those
biological resources domesticated in areas other than properties (for example, the fidds of wheat and barley
those where they had developed their distinctive in the farms of Northern Europe).

" Genetic material” means any material of plant, animal, microbial or other origin containing
functional units of heredity.

" Genetic resources’ means genetic material of actual or potential value.

The Convention uses the term "genetic materid" for any elements containing DNA (deoxyribonucleic acid) and,
portion of an organism tha contains functiond units of in some cases, RNA (ribonucleic acid). For example,
heredity. "Functiond units of heredity" include al genetic "genetic material" includes seeds, cuttings, sperm or
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individual organisms. It aso includes DNA extracted
from aplant, anima or microbe such as a chromosome,
agene, abacteria plasmid or any part of these. It would
not, however, include abiochemical extract if the extract
did not contain functional units of heredity.

The Convention uses "genetic materid" in a scientific
sense unrelated to actual or potentia value, while
"genetic resources’ is defined by referenceto utility. The
definition adopted makes it clear that "genetic resources’
are a subset of "genetic materia".

The distinction between the two terms on the basis of
whether or not the material is "of actua or potential
value' seems to signify that genetic materia only be-
COmes a genetic resource when a use can be ascribed to
it or is likely. But, of course, it can be argued that
virtually dal genetic materia is potentially vauable a
least until proven otherwise. Therefore, whether such a
narrow view isjustified might be questioned.

"Habitat" means the place or type of site where an organism or population naturally occurs.

The concept of habitat is important when considering the
in-situ conservation of a species. Species (or
populations) occur in a variety of ecosystems (as that

term is defined in the Convention), but in a distinctive
type of habitat (called its "habitat type"). The range of
habitats occupied varies greetly from species to species.

"In-situ conditions’ means conditions where genetic resources exist within ecosystems and
natural habitats, and, in the case of domesticated or cultivated species, in the surroundings
wher e they have developed their distinctive properties.

"In-situ conservation" means the conservation of ecosystems and natural habitats and the
maintenance and recovery of viable populations of species in their natural surroundings and,
in the case of domesticated or cultivated species, in the surroundings wher e they have developed

their distinctive properties.

The Convention recognizes that biodiversity loss occurs
both in natural ecosystems and human created agro-eco-
systems. This is exemplified in the definitions for "in-
situ conditions" and "in-situ conservation".

Thus, the definition of the term “in-situ conditions'
extends to both wild and domesticated or cultivated
genetic resources. Wild genetic resources occur in-situ
where they exist in natural surroundings such as ecosys-
tems and habitats. In contrast, domesticated or cultivated
species occur in-situ where they exist in "the surround-
ings where they have developed their distinctive charac-
terigtics'. Theterm itself is used only once in the Conven-
tion in the definition of "country of origin of genetic
resources'.

The Convention's definition of "in-situ conservation”
goes beyond a set of techniques to maintain and recover

" Protected area”

viable populations of wild species in nature within their
known natural range. It extends to the conservation of
actual ecosystems, as well as the natural habitats that
populations of species depend on. This definition, then,
implicitly recognizes that in-situ species conservation
cannot be successful without conserving the areas where
populations of species exist, and it parallels the obliga-
tions in article 8 (In-situ Conservation).

With respect to the in-situ conservation of domesticated
or cultivated species, the phrase "in the surroundings
where they have developed their distinctive properties’
refers to those areas where humans have created
agricultural systems in which they have, in turn,
developed identifiable plant varieties (known as
land-races) and animal breeds. This applies whether or
not those plants and animals are reproductively isolated
from the wild populations from which they originated.

means a geographically defined area which is designated or regulated and

managed to achieve specific conservation objectives.

The Convention defines a protected area as

(1)  ageographically defined area
(2)  designated or regulated and managed
(3)  to achieve specific conservation objectives.

A common attribute of traditiona protected aress is that
they are geographicaly defined—in the sense that ther
location, and more precisely their boundaries, are clearly
delineated or established. The boundaries are typicaly
provided first in legislation, and then, in many cases,
trandated into something concrete on the ground—
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Box 6. IUCN Protected Area Management Categories

Through its Commission on Nationa Parks and Protected Areas (CNPPA), IUCN has guided the international
categorization of protected areas since 1969. In 1978, IUCN published the CNPPA report, Categories, Objectives
and Criteriafor Protected Areas, which proposed a system of 10 protected area management categories. The
system has subsequently been incorporated into the national legidation of many States and it has been used
worldwide by protected area managers. It has also been the basis for the organizational structure of the UN List
of National Parks and Protected Areas. IUCN has since revised the original system, retaining the first five
categories and adding a new category six. The result has been released as Guidelines for Protected Area
Management Categories. The Guidelines provide general advice on the protected area management categories,
describe the categories and provide examples demonstrating the categories' application.

The precise purposes for which protected areas are managed differ greatly. The main management purposes
include: scientific research, protecting wilderness, preserving species and genetic diversity (see Boxes 1 and 5),
maintaining ecosystem services (see Box 4), protecting specific naturd and cultural features, tourism and
recreation, education, sustainable use of resources from natural ecosystems and maintaining cultural and
traditional attributes. From these main management objectives, six distinct protected area categories have been
identified as areas mainly managed for:

Strict Protection: Protected areas managed mainly for science or wilder-
ness protection (sometimes called strict nature
reserve/wilderness areas) (Category 1).

Ecosystem Conservation and Tourism: Protected areas managed mainly for ecosystem con-
servation and recreation (sometimes called national

parks) (Category 11).

Conservation of Natural Features: Protected areas managed mainly for conservation of
specific natural features (sometimes called natura
monuments) (Category 1I1).

Conservation Through Active Management: Protected areas managed mainly for conservation
through management intervention (sometimes called
habitat/species management areas) (Category 1V).

L andscape/Seascape Conservation and Protected areas managed mainly for landscape/ sea
Recreation: scape conservation and recreation (sometimes cdled

protected |andscape/seascapes) (Category V).

Sustainable Use of Natural Ecosystems: Protected areas managed mainly for the sustainable
use of natural ecosystems (sometimes called managed
resource protected areas) (Category V1).

Protected areas that are part of international networks, such as biosphere reserves (see Box 11), or which are
recognized under international conventions, such as the World Heritage Convention (Paris, 1972) and the
Wetlands Convention (Ramsar, 1971), can fdl into any of the above categories and are no longer treated as
Separate categories in their own right.

A great ded of confusion has surrounded the 1978 system because national names for protected areas may vary.
For example, "national park" means different things in different States. In fact, globally over 140 names have
been applied to protected areas of various types. As aresult, IUCN categories are defined by the objectives of
management, not by the title of the area. Protected areas should be established, according to nationd legidation,
to meet objectives consistent with national, loca or private goals and needs. They can only then be labelled with
an IUCN category according to the management objectives pursued. Finally, the lUCN management categories
should in no way be considered as a "driving" mechanism for governments or organizations in deciding the
purposes of potentia protected areas.
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signs, a fence or some other physical markings.
Boundaries are also typicaly depicted on maps.

The Convention's use of the phrase "designated or
regulated and managed" introduces confusion to the
protected area definition in two ways. First, the word
"designated” is not defined and its meaning is difficult
to infer. For example, in the broadest sense, any area can
be designated as a protected area whether by a public or
private landholder. An important consideration,
however, is whether the designation confers lega
protection to an area and enables it to contribute to
specific conservation objectives.

Second, the use of the word "or" introduces an antithesis
which implies that a protected area can be designated,
but does not have to be regulated and managed, and vice
versa, even though specific conservation objectives need
to be achieved. Hence the word "or" in the definition is
puzzling—"and" would probably have been a more
appropriate word to use.

Finaly, according to the Convention, al protected areas
should "achieve specific conservation objectives’. As the
commentary in Box 6 notes, this flexible terminology
reflectsthe fact that the purposes for which protected areas
are established vary greetly.

Irrespective of the somewhat confusing aspects of this
definition, its scope includes aress established to con-
serve both wild and domesticated species. It could in-
clude, for example, areas designated to protect tradi-
tional agricultural systems maintaining genetic-
resources. It would not include, however, areas which
are not geographically delineated or designated. For
example, some States protect certain habitat types or
geographical features, such as wetlands, regardless of
where they occur although, in practice, the distinction
between the two systems is becoming increasingly
blurred (see the discussion of article 8(d) (promote the
protection of ecosystems)).

" Regional economic integration organization" means an or ganization constituted by sovereign
States of a given region, to which its member States have transferred competence in respect of
matters governed by this Convention and which has been duly authorized, in accordance with
itsinternal procedures, to sign, ratify, accept, approve or accedetoit.

The European Union is the best known example of a
regional economic integration organization, but similar
structures are emerging in other parts of the world as
well.

The division of competencies between the Union and its
member States is determined by the tresties establishing
the three European Communities. Most important in the
areaof conservation is the treaty to establish the "European

Economic Community” (snce formation of the Union
simply called the "European Community") which
transferred competence from the member States to it in
some subjects covered by the Convention on Biological
Diversity. The European Economic Community ratified
the Convention on 21 December 1993.

The division of competencies is particularly relevant to
article 31(2) (Right to Vote).

" Sustainable use" means the use of components of biological diversity in a way and at a rate
that does not lead to the long-term decline of biological diversity, thereby maintaining its
potential to meet the needs and aspirations of present and future generations.

This is adifficult definition for what is normally seen as
a rather simple concept. It may be read to mean that,
under the Convention, use of the components of biologi-
cd diversity, in particular biological resources, is only
"sustainable use" if:

@ it can be sustained indefinitely—in other words
it does not cause any significant decline in the
resource, and

(b) it does not harm other components of biodiversity
(such as when the taking of one target pecies inci-
dentally affects other species). This dual meaning is
important and goes beyond what may be assumed
to be the term's normal usage.

It is worth noting that this definition is ecosystem—
rather than species—oriented, and is a significant depar-
ture from the concept of sustainable yield, which refers
to the taking of a single species and does not necessarily
consider its interrelationship with other species.

Use of the components of biological diversity, whether
or not sustainable, can be consumptive—for example,
catching fish—or non-consumptive—for example,
visiting a national park. Non-consumptive uses are not
necessarily sustainable. Tourism in nationa parks, for
example, is at times far from sustainable, in both senses
of the Convention's definition. The discussion of article
10 (Sustainable Use of the Components of Biologica
Diversity) expands on the sustainable use concept in
more detail.
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"Technology" includesbiotechnology.

In the early stages of the Convention negotiations, dele-
gations debated not only whether technology transfer
would be dedlt within the Convention but, if so, what
classes of technology would be covered. By clarifying
that technology includes biotechnology, the Convention

Conservation

The term "conservation” is not defined in the Conven-
tion. The Convention usesit in dightly different manner
than other environmental texts such as the World Con-
servation Strategy, Caring for the Earth and the Global
Biodiversity Strategy.

The Convention refers to "conservation of biological
diversity” and to "sustainable use of it components” (or
sometimes of hiological resources) separately, rather
than interpreting the latter as part of the former. The
intention was not to imply that the two concepts are in
reality separable. Rather, the separation hasits originsin

explicitly recognizes what some delegations claimed
was self-evident (see the discussion of article 15 (Access
to Genetic Resources), article 16 (Accessto and Transfer
of Technology) and article 19 (Handling of Biotechnol-
ogy and Distribution of Its Benefits)).

the wishes of the developing countries who wanted to
emphasize the importance of using the components of
biological diversity, abeit in a sustainable way. They
were particularly concerned that the term
"conservation”, if used in the Convention on its own,
could shift emphasis to the term's preservation aspects.
Using both the terms "conservation” and "sustainable
use" throughout the Convention—and in this Guide—
stresses the need to achieve afair balance between these
various objectives.
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Article 3. Principle

States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their own
environmental policies, and the responsibility to ensure that activities within their jurisdiction
or control do not cause damage to the environment of other States or of areas beyond the limits

of national jurisdiction.

The legal nature and significance of "principles' in an
international convention are a matter of controversy.
There is no consensus on what distinguishes "principles’
from obligations and rights. Some argue that "principles’
are not directly applicable and are merely concepts with-
out much legal effect unless expressed as concrete obli-
gations and rights later in a convention'stext. This issue
of legal theory cannot be dedlt with here in depth; it is
suggested that "principles’, despite their very genera
nature, are rules which are fundamental and basic to
more specific and concrete obligations and rights. They
constitute a general framework within which the meas-
ures to achieve the objectives of the Convention have to
be taken.

The principle found here is enshrined in abinding article
of an international agreement for the first time—twenty
years dfter it was firg articulated as Principle 21 in the
non-binding Stockholm Declaration of the United
Nations Conference on the Human Environment,
adopted in 1972. Used in soft law since 1972, the prin-
ciple has often been understood as a defence for national
sovereignty "againgt” the growing intrusiveness of inter-
nationa environmenta policy and law.

The principle recognizes the "sovereign right" of States
to exploit their own resources according to their own
environmental policies. "Sovereign rights' of States are
rights recognized under international law for specific
purposes, in this case the expl oitation of resources. There
are, however, two important limitations.

Firgt, the right to exploit resources is linked to responsi-
bility to ensure transhoundary environmental protection.
States have to ensure that activities on their territory or
under their control including, for example, on the conti-
nental shdlf, in the fishery zone or economic zone, do not
damage other States or areas beyond nationa jurisdic-
tion, that is, the high seas, the deep sea-bed or outer
space. In international law this "no harm principle" has
come to be understood as requiring States to do their best
to prevent "significant transboundary harm" and has

been typically associated with environmental damage
from water and air pollution.

Second, the "sovereign right" must also be exercised "in
accordance with the Charter of the United Nations and
the principles of internationa law". States have to teke
into account the various obligations in the UN Charter
to cooperate; these obligations include, inter alia, pro-
moting higher standards of living and seeking solutions
to international economic, socia and health problems.
These objectives cannot be achieved without due regard
for environmental conservation.

Even more important may be the reference to the
"principles of international law". Today, these principles
unguestionably also comprise principles of environ-
menta protection and conservation at both the interna:
tiona and nationa levels. They are derived from numerous
international instruments adopted during the past two
decades and customary international law. They imply
basic obligations for al States to protect their environ-
ment, to use natural resources sustainably and to prevent
environmental damage. At the internationa level, in
addition to being bound to ensure that their activities do
not cause environmental damage in other States and
areas beyond nationa jurisdiction, States are to inform
and consult each other about, for example, certain
activities which may result in the creation of transfron-
tier hazards; they are also bound to cooperate to conserve
shared resources and areas beyond national jurisdiction.

To summarize this article, the commitments and obliga
tions laid down in the Convention do not infringe upon
the rights of Contracting Parties to exploit their "own"
resources (those resources located in areas within the
limits of their national jurisdiction and which they can
regulate). While they have the freedom to choose the
appropriate regime to regulate exploitation, they aso
have to observe their obligations on transfrontier envi-
ronmental protection, as well as the UN Charter and the
principles of environmental protection which are part of
international law.
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Article 4. Jurisdictional Scope

Subject to the rights of other States, and except as otherwise expressly provided in this
Convention, the provisions of this Convention apply, in relation to each Contracting Party:

(@ In the case of components of biological diversity, in areas within the limits of its national
jurisdiction; and

(b) Inthe case of processes and activities, regar dless of where their effects occur, carried out
under itsjurisdiction or control, within the area of its national jurisdiction or beyond
the limits of national jurisdiction.

Article 5. Cooperation

Each Contracting Party shall, as far as possible and as appropriate, cooperate with other
Contracting Parties, directly or, where appropriate, through competent international
organizations, in respect of areas beyond national jurisdiction and on other matters of mutual

interest, for the conservation and sustainable use of biodiversity.

Up until the find negotiating session,” when a small
group of lawyers took up the issue and reviewed the
Convention'stext, the scope of the Convention's obliga-
tions had been the focus of very little debate (Chandler,
1993). The silence in the conference room and the draft
Convention text created a number of ambiguities which
some States found unacceptable.

For example, some States feared that the Convention
could be interpreted to require a Party to take steps to
conserve hiological diversity within the sovereign terri-
tory of another Party (Chandler, 1993). The scope of a
Party's obligations in the marine environment, particu-
larly with regard to the high seas, was aso in doubt.

The purpose of both article 4 (Jurisdictional Scope) and
article 5 (Cooperation) is to address these outstanding
issues by clarifying in what instances, and in what
geographical areas, a Party is obliged to act. Therefore,
the two articles need to be read together. But it should
be recogni zed that by indicating where or how each type
of obligation applies, neither article innovates, but
smply applies existing rules of international law to the
subject matter of the Convention.

The Convention's substantive conservation and sustain-
able use obligations are primarily directed towards (1)
the components of biological diversity (see the

discussion of "biological diversity" in article 2) and (2)
the processes and activities which can affect them and,
consequently, biological diversity. The explanation of
articles4 and 5 is clearest if these two categories are kept
in mind, but it must be acknowledged that these distinc-
tions are in some way arbitrary since the components of
biological diversity are necessarily affected by human
processes and activities.

For areas within the limits of its national jurisdiction, a
State can determine rules for the areas in question and
the resources found there, such as the components of
biological diversity. It can also regulate dl processes and
activities occurring there—whether by nationals or for-
eigners. These powers derive from a State's sovereignty
over territory, or sovereign rights in areas of nationa
jurisdiction beyond the territorial sea. The scope of
power varies and is more limited in maritime zones (see
Box 7).

The situation is different for areas beyond the limits of
national jurisdiction. These areas are sometimes referred
to asthe global commons—aresas outside the sovereignty
of any State—such as the high seas and the upper atmos-
phere. In these areas, States by definition have no terri-
torial jurisdiction. Parties, therefore, may only regulate
the activities of their nationals within these areas to
achieve the objectives of the Convention.
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Components of Biological Diversity

According to article 4(a), a Party's obligation to imple-
ment those Convention provisions which apply to the
components of biological diversity is limited to areas
within the limits of national jurisdiction.

Article 5 requires Parties to cooperate directly or through
competent international organizations in areas beyond
national jurisdiction and where there is a "matter of
mutual interest” in order to conserve and sustainably use
biologica diversity in these areas. For example, Parties
should cooperate to conserve and sustainably use the
living resources of the high seas, such as fisheries.

Matters of mutual interest involving the components of
biological diversity may also include issues associated
with migratory species and shared resources. In addition,
matters of mutud interest could involve any Convention
obligation which deals with the components of biological
diversity within nationa jurisdiction and which Perties
bilaterally or multilaterally agree to cooperate on.

According to article 5, the Contracting Parties must
cooperate directly or, where appropriate, through

competent international organizations. "Competent
international organizations" generally are inter-
governmental organizations, such as UN technica
agencies, but any internationd organization concerned
with a matter covered by the Convention could be
considered a "competent international organization”.

Processes and Activities

According to article 4(b), a Party must implement the
Convention's provisions dealing with processes and
activities for (1) areas within its national jurisdiction or
(2) areas beyond the limits of national jurisdiction, to the
extent that the activities or processes are carried out
under the Party'sjurisdiction or control.

Article 5's obligation to cooperate also applies to proc-
esses and activities in areas beyond the limits of national
jurisdiction and to other matters of mutua interest. As
article 4 of the Convention does not explicitly reguire a
Party to regulate the activities of its nationals operating in
another Patty's jurisdiction (Chandler, 1993), this is one
areathat is eligible for cooperation under article 5, that is,
if conddered by the Parties concerned as a "matter of
mutua interest”.

Box 7. Areas Within the Limits of National Jurisdiction

Areas within the limits of a State's national jurisdiction are (1) the land territory within its internationaly
recognized borders and, (2) for any coastal State, its territorial waters, as well as the various maritime zones
adjacent to them (for example the fishery zone, exclusive economic zone and the continental shelf).

Thejurisdiction of a State over its land territory is only limited by the rights of other States to exercise the same
jurisdiction over their own territory, or by obligations under international law. In contrast, the rights of States
over the maritime zones varies: the geographical limits, aswell asthe rights and obligations of the coastal States
with regard to each of them, are defined by the law of the sea
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Article 6. General Measuresfor Conservation and Sustainable Use

Article 6.
Sustainable Use

General Measures for Conservation and

Article 6 may be one of the most far-reaching articlesin
the Convention on Biological Diversity. Its obligations:

e developing nationa biodiversity strategies, plans or
programmes (article 6(a)), and

e integrating the conservation of biological diversity
and the sustainable use of its components into rele-
vant sectora and cross-sectoral plans, programmes
and policies (article 6(b))

are critica steps which must be undertaken for each
Party to effectively conserve biologica diversity and
sustainably use its components.

Because the substance of article 6 is about planning, it is
relevant to amost every substantive article in the Con-
vention, most notably article 10(a) which requires Par-
ties to integrate consideration of the conservation and
sustainable use of biological resources into nationa
decision-makins.

Each Contracting Party shall, in accordance with its particular conditions and capabilities:

(@ Develop national strategies, plans or programmes for the conservation and sustainable
use of biological diversity or adapt for this purpose existing strategies, plans or
programmes which shall reflect, inter alia, the measures set out in this Convention
relevant to the Contracting Party concerned; and

Paragraph (&) requires each Contracting Party to prepare
or adapt national strategics, plans or programmes to
reflect the measures st out in the Convention for the
conservation of biodiversity and the sustainable use of
its components. It essentially creates an obligation for
nationa planning—to prepare ablueprint which, a mini-
mum, reflects how the obligations of the Convention will
be fulfilled and how its objectives will be achieved.

"Strategies, plans or programmes’ are not themselves
defined, but strategies set out specific recommendations
or steps for nationa actions to conserve biodiversity and
sustainably use its components (see Box 8). Plans (some-
times called action plans or management plans) explain
how a strategy's specific recommendations will be
achieved. Programmes implement strategies and plans.
Although the Convention may not reflect this, in practice
these three activities typicaly reflect a chronological
series of steps.

Furthermore, even though they are discrete steps, devel-
oping biodiversity strategies, plans or programmes
should be undertaken as part of an overall "strategy
cycle". That is, a repeating process by which a biodi-
versity strategy is develop