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Preface

The modern world demands quick answers to increasingly complex questions. As
interconnected events rush past, few decision makers can afford the luxury of
considered reflection. International business embodies this reality, confronting both
growing challenges and opportunities created by recent globalization trends. Calls
for greater corporate social responsibility, sparked by the increasing impact of
international business, place a particular premium on executive decision making,
This textbook encourages development of a personal value framework that can help
guide decisions on international business issues while simultaneously exploring the
extent of current global agreement on core value principles.

Scandals periodically erupt in the media that focus renewed attention on
business ethics. However, these incidents seldom reflect difficult ethical dilemmas.
Whatever the technical arguments about legal culpability, most reported business
scandals represent actions the perpetrators surely knew were improper but decided
to take anyway, either rationalizing their decisions or simply expecting not to get
caught. Preventing or punishing such misdeeds falls to corporate governance and
management, or civil and criminal law. The real task for business ethics is to assist
individuals with more common but also more difficult “best choice” judgments,
where good moral arguments can be marshaled to support alternative courses of
action. These types of ethical dilemmas are especially frequent for international
companies doing business in complex cross-cultural environments.

Ethics involves a reasoned search for the value framework that should be used
to judge and guide action. Formal theory provides valuable intellectual insights that
enrich and elucidate this task. However, the opaqueness of theoretical formulas can
also lead people to associate ethics with abstractions too idealistic to apply in
everyday life. This gap in perception must be bridged through an approach to applied
ethics that can encourage and facilitate consciously normative decision making. The
expanding scope and influence of international business underline the practical
importance of developing skills in applied ethical analysis among current and future
business leaders.

When facing ethical dilemmas, executives often make decisions under time
constraints with too little (or sometimes too much) information. Pressures become
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magnified in a global political economy where companies must respond simul-
taneously to multiple governments and diverse societal groups. “Best choice”
outcomes require clarity on value priorities, a tested decision-making process, and
frank assessments of both the motivations and the expected impacts of proposed
actions. Individual participants in collective deliberations must also display personal
courage to assure that explicitly normative concerns receive full and direct con-
sideration. Although sometimes uncomfortable to use in standard business settings,
the language and techniques of ethical analysis can help promote more open and
candid evaluation of available decision options.

This textbook emerges from many years of teaching and consulting in the field
of international business and public policy. The book owes much to numerous
students whose valuable contributions in class discussions over the years helped
shape the book’s suggested approach to ethical reasoning as well as the use of applied
case scenarios to illustrate international business dilemmas. In sharing their post-
graduation experiences, these students also encourage the author’s hope that time
spent on studied reflection in an academic setting can make a difference in real-
world judgments and actions.

Writing a textbook on ethics invariably incorporates personal value bias, both
conscious and unconscious, in developing the approach, coverage and examples for
discussion. In this instance, conscious goals include favoring simplified ethical
analysis to promote a broader use of normative decision making and focusing
particular attention on ethical choice issues where business operations span wide
international political and socioeconomic divides. Manifestations of unconscious
value bias undoubtedly exist and likely reflect the lessons and limits of the author’s
own experience. Some readers may perceive instances of apparent bias, especially
on issues whose content involves sensitive personal or cultural value differences.
Potentially controversial topics cannot be avoided in a textbook purporting to
examine international ethical dilemmas, but no offense is intended in the selection
or discussion of specific issues or case illustrations. The author acknowledges a debt
of gratitude to the many students, colleagues, friends and family who have so
positively contributed to the development of this book. Shortcomings in the text,
however, are the responsibility of the author alone.



Chapter 1

THE VALUE FOUNDATION
FOR A GLOBAL SOCIETY

Introduction

GLOBAL ECONOMIC INTERDEPENDENCE surged over the past
quarter-century, significantly reshaping business strategies while exerting a
powerful influence on international politics. The impact on business and politics
is now widely recognized and generally assumed to be irreversible. Corporations
adapt research, production, marketing and service strategies in an effort to “think
global, act local”! National governments grudgingly accept growing constraints
on their sovereign scope for unilateral action even as they maneuver for com-
petitive gains from global commerce. These changes supply both the building
blocks and much of the driving force behind the emergence of “globalization”
as a contemporary phenomenon. Less well recognized among the effects of global
interdependence is the way traditional boundaries between business and politics
can become blurred, particularly where the growing impact of “foreign” ideas and
products raises normative issues in diverse societies around the world.

Does the advent of globalization portend the formation of a global society?
Societies develop on a foundation of shared values that shape the structure and
supply the bonds necessary for collective human interaction. The nation-state system
imposes political boundaries on populations around the globe, dictating with varying
degrees of success the rules that organize behavior within national borders. Societies
may be coterminous with these national boundaries, but they can also be subnational
or supranational in scope.

Accelerating the pace of global change, modern international business tech-
niques are quickly outdistancing the ability of traditional political mechanisms
to control external impacts on national populations. Economic, social and cultural
patterns are being altered by global commerce, often without the considered assent
or even the consciousness recognition of the people most affected. Who is deciding
the direction of these changes and what values are guiding the objectives?

This book uses applied ethical reasoning to explore many of the normative
issues posed by the contemporary interplay of international business and poli-
tical activities. The central focus is on business operations but recognizing that
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international enterprises operate within a distinctly global political economy. The
normative dimension of globalization often appears in the form of protests against
the power and impact of international business, generally represented by multi-
national enterprises (MNEs). Frequently the standards used to reject or affirm
MNE actions lack clarity in terms of their origin, rationale and breadth of support.
Identifying and evaluating the normative debate over globalization and MNE impacts
can help gauge whether a sufficient consensus is developing on core values to
support the emergence of a truly global society with commonly accepted rules
and objectives to guide international business.

Why ethics matters

As pursued in this book, ethics deals with the identification, assessment and selection
of values to be used as standards for judgment and guidelines for action. Values lie
at the heart of all decisions, providing the normative basis for choosing among alter-
native conclusions and courses of action. As a term, “ethics” is commonly misused
to signify some ideal but unrealistic standard that bears little relationship to practical
daily decisions. In reality, ethical analysis offers a way to examine the values that
do guide daily decisions in all aspects of human life. Decisions involve choice,
and choice is guided by values. Ethics matters because its methodologies offer a
way to identify, understand and consciously choose among the values embodied in
different judgments and actions. The fundamental importance of ethics stems
from the belief that intentional, informed choice produces the best decisions and
outcomes.

Explicit considerations of ethical choice often appear absent from many
discussions of politics, economics and business. Yet decisions made in these fields
inherently involve choices among competing and sometimes conflicting values.
When the political system exacts retribution for actions adjudged wrong, some
value standard determines what punishment a person justly deserves, and why.
When economics traces the flow of scarce resources, some value standard deter-
mines the allocation of those resources among individuals based on distributive
justice choices such as equality, contribution, effort or need. When business
secks to obtain or retain a public charter to operate within a host country, some
value standard determines whether those operations offer sufficient public good
to merit approval by the sanctioning authorities.

The important role of ethical choice often escapes notice because the common
use of instrumental terms can obscure the value standards that actually guide poli-
tical, economic and business decisions. For example, nation-state actions typically
find justification in the pursuit or preservation of the “national interest,” but the
exact nature of that interest, or what values are sacrificed on its behalf, are seldom
specifically identified and evaluated in public debate. Economics may focus on
the pursuit of efficiency, assuming the term functions in a value-neutral fashion
while demurring on the choice of which ends are served by enhancing efficiency.
Business operations can define goals in terms of maximizing profits, ignoring
broader impacts and disregarding the instrumental nature of profits as a means to
some end that is decided by whoever receives the distributed profits. Ethical analysis
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helps strip away the instrumental terms that obstruct a clear view of the underlying
values, baring them for a conscious assessment and informed, intentional choice.

Globalization fosters an array of complex ethical dilemmas where clear assess-
ments and informed choice become difficult. Yet choices are being made, by default
if not intention. The motivation for studying the possible value foundation for
a global society springs from the fact that economic and political interdependence,
facilitated by MNE business activities, forge patterns of global interaction that
reflect embedded values. Globalization as a process is happening anyway. Whether
or not that process leads toward a global society bound together by shared
fundamental values is still an open question. The decisions and actions taken by
business, government and civil society leaders will help determine the outcome
of this process. Explicit attention to ethical analysis and decision making can increase
the potential for “best choice” results for a global community.

Studying ethics for international business

This book differs in several respects from standard business ethics texts. First, only
an introductory summary is offered to some basic philosophical concepts that
provide both the foundation and the tools for ethical reasoning. Excellent books
on philosophical ethics are available from many authors, including some with an
orientation toward business applications.2 The assumption here is that readers
are cither already generally familiar with this material or else can gain easy access to
it if more in-depth explanations are needed. This restriction permits broader
coverage of more business issues while still retaining the framework of ethical
reasoning necessary for the examination of applied cases.

A second difference stems from the specific concentration on international
business ethics. Since the mid-1970s, business schools (especially in the United
States) have introduced or expanded offerings on business ethics, usually as separate
classes on corporate social responsibility or, less frequently, as integrated com-
ponents in traditional courses in accounting, finance, marketing or management.
However, just as most US schools were tardy in adapting courses to reflect the
increased importance of international business operations, so too have approaches
to teaching business ethics been slow to address the complex and demanding task
of applying ethical business principles in diverse countries and cultures around the
globe.

This book provides extensive and varied coverage of ethical issues raised
by international business operations. The purpose is to complement, rather than
substitute for, offerings already available, with an emphasis on examining the
particularities of international business situations. This textbook is also intended
for use outside business schools, especially as an encouragement for schools of
international affairs and departments with political economy majors to integrate the
study of international business ethics into their curriculum. Global corporations
are recognized by political scientists as important international actors, but few
programs incorporate the study of how businesses should respond to differing
international, intercultural situations, or how political and business actors might
best interact on such issues.
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Explicit attention to the political economy context for international business
ethics constitutes the third major distinction of this book’s approach. In the academic
community, politics, economics and business exist as largely separate fields, even
though an increasing number of interdisciplinary bridges are being constructed.
In the “real world,” academic field distinctions hold little meaning, particularly
for businesspeople who must operate in a global economy that is continually
influenced by political authorities. In applying ethical analysis to international
business situations, it is both reasonable and realistic to pose questions that explicitly
examine the comparative role responsibilities of both business and political actors.
An important objective of the case analyses presented in this book is to consider
the factors or circumstances that might lead to assigning greater levels of ethical
responsibility to various societal actors (political, business or others). This approach
may also prove useful in Business and Society courses.

Finally, the book uses a case analysis methodology based on real-life scenarios,
often utilizing actual news stories. The incorporation of news articles replicates the
type of information initially available in many new situations and is designed to
practice techniques for applied ethical reasoning rather than to argue for particular
conclusions in any individual case. Readers are encouraged to distinguish the factors
in each case that: (1) establish the normative importance of the issue, (2) determine
the comparative degree of responsibility for relevant actors, (3) identify appropriate
actions, and (4) suggest possible guidelines for managing future situations with
similar conditions. Although most case scenarios are recent, some older articles
are used where ethical dilemmas are especially well illustrated and the scenarios
still reflect contemporary value choices.

The case scenarios depict factual circumstances at a particular point in time
and challenge the reader to consider “best choice” decisions for relevant actors,
specifying the normative rationale and criteria used for the selected choice. In most
case scenarios subsequent developments are not discussed in the text, to avoid
prejudicing discussion about what “should” happen with the knowledge of what
“did” happen. Although this approach may frustrate some readers, the technique
keeps a focus on ethical analysis and prescriptive decision making rather than on
factual knowledge of descriptive events. Independent research can satisfy the desire
for follow-up information on any particular case.

Organization of the book

Drawing on framework concepts from ethical theory, Chapter 2 provides norma-
tive language and analytical tools to help examine, understand and evaluate
situations that raise important but difficult value choices. The selective summary
offers useful terminology and possible criteria for assessing the factors presented
in ethical dilemmas. Setting out the context of a global political economy, the
discussion differentiates legal and social norms while comparing the roles and
functions of governments, businesses and other non-governmental actors. The
chapter concludes with an illustration of the case scenario methodology, employing
the suggested tools of ethical analysis to examine a controversy over a proposed
MNE mining investment in Peru.
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Chapter 3 considers the concept of human rights as a recognized expression of
international principles that might provide a value foundation for a global society.
After examining the content and interpretation of the United Nations Universal
Declaration of Human Rights, the narrative offers case scenarios that test how
such principles might apply to international trade rules and economic transactions.
The specific relationship of international corporations to human rights principles
also receives attention, considering how responsibilities to respect and promote
such values might influence MNE actions and impacts.

The next six chapters survey a broad range of ethical issues raised by the
operations of contemporary international enterprises. Each chapter examines a
related set of issues, using normative terminology and analytical tools to assess the
nature of the ethical questions, the relative role responsibilities of governments,
MNE:s and other non-governmental actors, and alternative “best choice” decisions
for responsible actions. Discussion incorporates various normative criteria that
might be employed in ethical analysis as well as identifying the status of international
agreements or other emerging global standards relevant to those issues.

These chapters focus on ethical dilemmas, i.e. situations marked by several
contrasting but ethically reasonable arguments supporting different courses of
action. By omission, little attention is paid to studying clearly wrong actions
by international business. Although such examples certainly exist, this text eschews
the goal of convincing readers not to do something they likely already know would
be unethical. Instead, the objective seeks to enhance analytical skills that can help
identify the best available decision when confronting difficult ethical choices.

The penultimate chapter reviews various mechanisms used to control or guide
international business activities. In addition to governmental mandates, an array of
market-based instruments can influence corporate actions, as illustrated by increas-
ingly organized and active civil society groups that seek to alter the nature, scope
or impacts of international business operations. These instruments can be employed
to move business actions in the direction of “best choice” normative outcomes.

The concluding chapter presents a broad appraisal of contemporary trends
shaping the global community, summarizing areas of both consensus and dis-
agreement on important value principles. After surveying the types of ethical issues
analyzed in the previous chapters, the narrative considers the extent to which
common morality standards are emerging that could support a global society.
The assessment considers the practical challenges MNEs confront when business
operations must span the current diverse array of political, economic and socio-
cultural environments. MNE activities, and the value decisions that guide those
actions, will play an important role in determining global relationships and their
ultimate impact on people’s daily lives.

Personal and organizational decision making

Globalization evokes a sense of scope and scale beyond the reach of individual
influence. Yet it is precisely at the individual level that crucial value judgments must
be made and follow-up actions taken if conscious, rational decisions are to guide
societal decision making. Individuals hold simultaneous memberships in multiple
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groups, ranging from family and friends to job and profession to community and
nation. Societal bonds that organize human interaction develop from interrelated
decisions taken within diverse organizations, reflecting value choices that can be
consistent or chaotic, conscious or unthinking. Value selection begins with individual
judgment and choice that shape the decisions taken by broader private and public
institutions.

This book challenges readers to identify and refine their own value principles
while engaging others in the development of guidelines for managing difficult
international issues. A minimum objective aims to help legitimize the use of ethical
reasoning and normative language in pragmatic discussions of complex business
decisions. Corporate meetings often follow a routine shaped by comfortable and
customary business jargon that can cloud rather than clarify real value choices.?
Individual courage is sometimes required to disrupt prevailing patterns to introduce
normative considerations of what should be done because it is the right decision to
take. Effective identification of value choices and constructive communication
of decision rationales form the essential basis for such a reasoned dialogue. The
following chapters offer some decision-making tools to assist this process while
testing their application on issues that affect the prospects for a truly global society.

Notes

1 This term’s origin is usually credited to Percy Barnevik, former head of the global
enterprise ABB, and is generally associated with an interview contained in W. Taylor,
“The Logic of Global Business: An Interview with ABB’s Percy Barnevik,” Harvard Business
Review, March—April 1991, pp. 91-103.

2 For example, see T. Beauchamp and N. Bowie (eds), Ethical Theory and Business, 7th edn,
Upper Saddle River, NJ: Prentice Hall, 2003; R. De George, Business Ethics, 5th edn,
Englewood Cliffs, NJ: Prentice Hall, 1999; T. Donaldson and T. Dunfee (eds), Ethics in
Business and Economics, Brookfield, VT: Ashgate Dartmouth, 1997; T. Donaldson,
P. Werhane, and M. Cording, Ethical Issues in Business, 7th edn, Upper Saddle River,
NJ: Prentice Hall, 2002; W. Shaw, Business Ethics, 4th edn, Belmont, CA: Wadsworth,
2002; R. Buchholz and S. Rosenthal, Business Ethics, Upper Saddle River, NJ: Prentice Hall,
1998.

3 Some reasons for executive reluctance to use normative language in business discussions
are cited in F. Bird and J. Waters, “The Moral Muteness of Managers,” California Management
Review, vol. 32, no. 1, pp. 73—88.



Chapter 2

ETHICS AND INTERNATIONAL
BUSINESS

Introduction

NTERNATIONAL BUSINESS operates in an interdependent global

economy where market functions are influenced by national political and cultural
diversity. The scope and influence of international enterprises grew enormously
during the latter part of the past century, spurring debate over what normative
standards should guide business decisions. The study of ethics and international
business is an exploration of the analytical techniques available to help answer this
question.

Ethical analysis

Ethics focuses attention on the choice of values. One useful definition of ethics
is “the systematic use of reason to interpret experience to determine values worth-
while in life and rules to govern conduct.”" This conception of ethics sets the
parameters used in this book. Past experience is examined, principally in the form
of applied case studies, to assist the identification of values and conduct standards
to guide international business activity. A related term is morality, which defines
what persons should do in order to conform to a society’s norms of behavior.?
Ethical analysis can help determine moral norms. In common discussion, including
in some cases contained in this book, references to ethical and moral actions are
sometimes used interchangeably.

Moral values and standards deriving from a process of ethical analysis should be
distinguished from religious-oriented morality that is based ultimately on revelation
rather than experiential examination. This distinction does not deny the importance
of religion as a source of personal values that can guide conduct in society. However,
absent broad-scale conversions, religious prescriptions do not provide as useful an
approach to developing internationally agreed principles compared to rationality-
based debates that examine past experience. People who have not shared the same
revelation or profess the same faith will not be convinced simply by the assertions
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of committed believers. Ethical analysis offers a more promising avenue for iden-
tifying and developing shared value principles in a global society that encompasses
multiple faith-based belief systems.

Ethics concerns the nature and the justification of right actions. Prospectively,
ethical norms are prescriptive, identifying values to guide actions now or in the
future. Ethical norms may also provide standards for judgment of current or past
actions. These uses apply to the fields of politics, economics and business. For
example, normative standards can determine how economic benefits and burdens
are distributed within a society while providing a basis for political or legal decisions
regarding retribution (punishment). Sometimes economics is viewed as non-
normative — simply the description of how economic forces work, or the deter-
mination of the most “efficient” system of resource utilization. This portrayal,
of course, begs the normative question regarding which economic system is
“best” or the purpose and consequences of “efficiency.” Similarly, a cynical public
too often reacts to business ethics as a joke, calling the term an oxymoron. At best,
corporations are considered to be amoral mechanisms that simply produce goods
and services for society.3 This perspective vastly understates both the role of
business within society and the essential relationship of ethical values to business
operations.

Legitimate businesses, including international enterprises, need a societal
foundation of ethical values in order to operate efficiently and effectively. At a mini-
mum, enterprises must be able to assume that contracts will generally be honored
and employees will not continually steal from the firm. Legal restrictions can
support such standards by acting against periodic deviations, but there must be
an assumption of general adherence to values such as promise keeping and honesty
in order to permit rational business operations. Confirmation of this claim can be
found in societies where extortion, bribery and other forms of corruption are
endemic. When there is no basis for believing that an enterprise offering the best
product or service at the best price can make the sale, legitimate business trans-
actions will cease. One might argue that business transactions will still occur (as
in a sense they do when commerce is dominated by criminal elements or corrupt
public officials), but while this point is theoretically debatable, few if any business-
people or public officials would defend such a conception of business or argue that
it provides a sustainable basis for global commerce.

Another common objection to applying ethical analysis to business is a view
that ethics relates to value choices made by individuals and does not apply to organ-
izational entities such as corporations.4 This view perceives business enterprises
as no more than a collection of individuals whose own personal values determine
their actions. Although personal value is fundamental to any discussion of ethics,
exclusive attention to the individual ignores the reality of societal interactions and
the effects of organizational mechanisms designed to influence behavior.

Corporations can be seen as a collective entity, with a discernible identity,
decision-making power, and action capa‘bility.5 Societies accept this notion when
they permit the chartering of corporations as legal persons, distinct from the
individuals who comprise the collective. Peter French® identified the essence of
a corporate personality with the notion of a “corporate internal decision” structure.
Under this concept, actions can be considered organizational, or corporate, actions
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if they are approved by a chain-of-command structure and are consistent with
established corporate policy. Corporations establish this decision process to assure
that individuals do not pursue personal goals to the detriment of the corporation’s
long-term interests. Thus, actions taken outside of approved channels or in viola-
tion of corporate policy should be seen as individual rather than corporate behavior,
because the individual has forfeited his or her authority to act on behalf of the
corporate organization. This notion assumes practical importance in assigning
responsibility (credit or blame). It is also essential to the discussion of business
ethics as distinct from personal or individual ethics.

Ethical concepts and principles

Philosophical debate over the centuries has produced a wealth of material on
ethical concepts and principles, including their more recent application to business
issues. This book does not attempt to replicate, or even to summarize, the excellent
treatment offered in these texts. Most readers will already be familiar with the
principal lines of debate in philosophical ethics or else have ready access to reference
materials if elaboration is desired or needed beyond the limited analytical tools
suggested here.

In order to concentrate on the examination of contemporary international
business applications, only a few major ethical concepts and principles are reviewed
to establish some common terminology for later case analyses. The richness of
theoretical distinctions is admittedly sacrificed to make the process of ethical analysis
more accessible and understandable to more people, including current and future
business and public policy practitioners. Too often students of business or politics
discard ethics as irrelevant because its philosophical formulations appear too com-
plex, demanding or disconnected with “real world” situations. The following brief
discussion of contrasting ethical approaches is meant to encourage individuals
to undertake basic ethical analysis that may help identify some value factors or belief
systems that already shape their reactions and response to different situations.
By reviewing simple ethical terminology, or “tag terms,” that can be attached to often
unconscious value systems, this process may bring normative standards more clearly
into focus, permitting more conscious choices and perhaps an improvement in
decision outcomes.

The major debate in traditional ethical theory contrasts teleological and
deontological points of view. Teleological theory is best represented by the utilitarian
writings of John Stuart Mill.” This theory focuses on consequences, seeking the
greatest good for the greatest number. The related decision rule argues that an action
is “right” if and only if it produces as great a value/disvalue function as any available
alternative action. Adam Smith’s notion of an “invisible hand™® provides one business-
related application of a utilitarian concept, i.e. each person seeking his or her
individual interests in a competitive system is thought to produce the best possible
outcome for the society. The main problems with the teleological or utilitarian
theory stem from the difficulty in defining, quantifying and comparing units of
“goodness”; determining the appropriate point in time (how far into the future?) to
measure outcomes; and the fear that “unjust” consequences may result, especially in
terms of individual rights.9
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Concern that utilitarian outcomes could prove unfair to individuals and
minorities spurred interest in deontological theory, drawing heavily on the writings
of Immanuel Kant, who focused on what a person “deserves” and an action’s moti-
vation rather than its outcome.'” Under this philosophical concept, a decision rule
was considered ethical if all rational beings, thinking rationally, would accept the
rule whether they were the giver or receiver of the action. John Rawls adapted
this concept to a theory of justice in his famous “veil of ignorance” test, asking
what principles we would call fair if we did not know our place in a society (and
therefore could not anticipate how the principles might impact us).!'" Individual
conscience may provide a popular embodiment of this notion, but most deon-
tologists would favor strengthening this internal mechanism with a set of external
rules that define a person’s duty. The concept and enumeration of fundamental
human rights are basically deontological in origin, as are ideas that certain positions
carry distinctive role obligations (such as chief executives, auditors, etc.). Business
relies on deontological views when it supports rules or boundaries on certain
activities, even when those rules may impair maximum profit in individual cases.
For example, most enterprises attach value to a contractual agreement (promise
keeping) that transcends and generally supersedes the value of any particular
transaction’s outcome.

The deontological approach lends itself to the creation of standards or rules
to cover various situations, depending on the circumstances and motivations of the
persons involved. Problems with deontological theory include the difficulty of
separating psychological motivation from justification, deciding how far back in time
or how deep in detail to search to determine what a person “deserves,” and choosing
between ethically based standards when they clash and create a moral dilemma.'?
Teleologists postulate one decision formula (value/disvalue) to apply in each and
every situation while deontologists develop rules (with varying levels of generality)
to cover differing circumstances. In their simplest form, the former concentrates
on outcomes, or “ends,” while the latter focuses on the process, or “means.”

Philosophical ethics offers a number of variations as well as alternative theories
to this basic debate."’ For example, rule utilitarianism bridges the teleological and
deontological theories. It maintains the emphasis on consequences but acknow-
ledges the difficulty of knowing the outcome of each individual action. Therefore,
rules are accepted as appropriate for certain types of actions in the expectation
that abiding by the rules will yield the greatest good for the greatest number in
the long run.'* Most business support for sanctity of contracts may fit this descrip-
tion as much or more than a purely deontological concern with the justice of the
process.

A similar attempt to bridge the main debate is suggested by common morality
theory, which establishes a deontologically oriented list of prima_facie obligations
but permits these priorities to be overridden in special individual circumstances. "’
This approach best reflects contemporary efforts to determine normative inter-
national business principles in a global political economy. International agreements
are inherently deontological in their attempt to set forth general rules to govern
conduct among nations, creating the initial outlines of a more closely integrated
global society. Without the recognition of commonly agreed norms, interaction
among separate societies would remain severely constricted. Teleological reliance
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on case-by-case determination of the best outcome in each unique circumstance
provides little support for building shared goals among nations while posing a threat
that case outcomes may be determined more by national power quotients than by
an appeal to common values.

In a global political economy, the incipient stage of common morality principles
suggests that these precepts should constitute a presumptive standard for judgment
and guidance that still permits opposing arguments, where the burden of proof
is borne by advocates of an alternative course of action. While perhaps falling short
of the rigors imposed on ethical theory in philosophical debates, this approach offers
practical promise in applying ethics to the realm of contemporary international
business. Much of the work of ethical analysis as described in this book aims at
clarifying, and perhaps expanding, the identifiable scope of the global community’s
common morality relating to international business practices.

Legal and social contracts

As alegal creation, a business enterprise does not possess an inherent right to exist.
Corporations are granted their existence by the human societies within which they
are chartered. The corporation’s charter and the laws governing its operations
form the legal contract between the society’s real people and the created business
person. The corollary of this power of legal creation is a society’s ability to revoke
a corporation’s charter or, effectively, to “kill” the enterprise. The justification
for such an action springs from the rationale for the corporation’s initial creation.
Fundamentally, a society sanctions a corporation’s existence if the enterprise (1) will
create something useful for the society and (2) will not harm the society or, if
harm is done, the useful good outweighs the harm. Rationally, what society should
grant, or sustain, the operational life of a corporation that creates no good or, even
worse, actively harms more than helps that society?

Written legal requirements constitute an explicit “floor” for corporate behavior.
Indeed, national laws could be taken as the embodiment of a society’s standard
for ethical corporate conduct. This position, however, encounters two challenges.
First, as discussed in some later case studies, a nation’s constituted laws could
require unethical actions. Just as individual persons may act unethically, national
governments may adopt laws based on unethical principles. In such cases, should
a corporation knowingly violate an unethical law? What ethical standards should be
used to judge whether a national law demands unethical action? This issue arises
more frequently for international enterprises than for corporations doing business
in only one country. Often national laws not only differ but may, in fact, directly
conflict, forcing enterprises to choose to follow one legal standard while violating
the other. A corporation’s choice of action should obviously be based on some moral
norm other than the law when two or more mutually exclusive legal standards
conflict. Later case analyses will seek to elucidate how such a corporate decision
might be made.

The second challenge to the position that national law fully embodies the ethical
standards for corporate conduct derives from the concept of a social contract.
A society’s set of expectations regarding desirable corporate behavior can be
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considered a social contract between the enterprise and its chartering society. The
social contract will presumably include legal requirements but may go much further
as well. In addition, a social contract evolves as societal expectations and mores
change. Within any given society, expectations regarding corporate behavior and
responsibilities undergo progressive change over the years. Business responsiveness
(or unresponsiveness) to these changing expectations will help define the society’s
legal contract with its corporations. Law is fundamentally reactive. Most laws are
adopted to regulate behavior that has offended changing societal expectations to
such an extent that political forces mobilize to enact new legally binding standards.
Hence, as long as corporations act within the evolving boundaries of the social
contract, restrictive new legal standards are less likely to be adopted.

This dynamic between social and legal contracts presents corporations with
a dilemma. On the one hand, most businesspeople like the certainty provided by
clear and enforced rules of the game. If fair and transparent legal requirements are
equitably applied, a “level playing field” exists for free market competition. Under
these conditions, corporations following standards higher than those imposed
by legal norms could risk additional associated costs that might place the firm at a
competitive disadvantage. On the other hand, executives also desire flexibility to
adapt their business operations to differing societal conditions, especially with the
diversity presented in global commerce. This disposition leads business generally to
oppose more legal requirements (particularly when they fear regulations designed
by politicians without business experience may prove unnecessarily constraining
and inefficient). The desire to avoid additionally burdensome law thereby provides
a possible incentive for business to abide by a social as well as a legal contract. By
conforming sufficiently to evolving societal expectations, business may avoid the
reactive adoption of more binding national regulations, including the potential for
greater conflict between the legal formulations adopted by different nations.

Contracts with a global society

International enterprises operate in an increasingly global economy that is still
essentially governed by national laws. Modern statecraft busily pursues negotiations
on standards to facilitate international commerce but, absent an effective world
political authority, the domain for international law is limited and generally applies
to corporate entities only through the intermediary of national legal authorities
in the enterprises’ country of incorporation. The stubborn fact of contemporary
global life is that insufficient consensus exists among national governments regard-
ing fundamental societal objectives to support agreements on business conduct
standards that could be negotiated in sufficient detail to be adjudicated in court
as international law. In fact the inability of governments over the last quarter-century
to agree on binding “hard law” standards led to the creation of numerous “soft law”
alternatives.

International “soft law” standards for business essentially date from the mid
1970s when international enterprises were under broad attack in the world
community, exemplified by acrimonious debate in the United Nations.'® The
Guidelines for Multinational Enterprises adopted in 1976 by the Organization for
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Economic Cooperation and Development (OECD) marked an important stage
in the relationship between national governments and international enterprises.
Unable to develop enough common consensus to support legally binding standards
even among relatively likeminded industrialized country members, the OECD
governments enunciated voluntary business conduct guidelines that each govern-
ment would recommend as standards for good corporate citizenship wherever
international enterprises operate. Unenforceable as legal requirements, the OECD
guidelines were “soft law” standards backed by the moral sanction of public pressure.
Such formulations of multilateral or international “soft law” standards!” constitute
one element of the evolving social contract between international enterprises and
the globalizing society within which these firms operate.

The inability of nation states to agree on enforceable international legal
standards raises questions about whether truly global norms exist regarding ethical
business conduct. In philosophical terms, the issue is often argued in terms of ethical
relativism. In this debate, the possible existence of universal (or, more modestly,
global) norms is challenged by the view that ethical standards are relative, vary-
ing according to the culture or belief systems prevailing in different societies.
The admonition “When in Rome, do as the Romans do” reflects such a relativist
perspective. This dictum may have provided practical guidance when companies
operated in reasonably autonomous national economies. However, greater global
interdependence brought growing public criticism when companies appeared to
use ethical relativism to escape responsibility for difficult choices when national
norms conflicted.

Globalization has increased public awareness and concern regarding conditions
and events in other countries, resulting in greater scrutiny of associated business
activities. A global social contract appears to be emerging wherein international
enterprises are held increasingly responsible for upholding ethical standards that
go beyond, and may even conflict with, prevailing norms in a particular nation.
Although the emerging consensus on global norms may not yet support inter-
national legal agreements, business faces the practical reality that appealing to
ethical relativism no longer offers corporate action in one nation effective protec-
tion against the consequences of adverse public judgments in other nations.
Subsequent chapters will examine case studies illustrating many such contemporary
situations.

The emerging and evolving nature of global norms poses a difficult challenge
for international corporations. In many situations, there will be no clear choice
between a “right” and “wrong” action. Rather, ethical dilemmas will occur where
legitimate arguments can be made for several competing alternatives. The challenge
thereby becomes how to decide on the “best” action rather than simply deciding
to do what is “right.” Making the “best” choice when confronted by an ethical
dilemma also raises issues regarding who should decide. In many cases, international
corporations may not be the most appropriately responsible actor. Business
ethics in a global political economy also involves determining how to allocate
responsibilities among relevant international actors.
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Delimiting corporate social responsibility

Debates over corporate social responsibility often begin with two contrasting
views regarding the scope of business obligations. One perspective, typically asso-
ciated with Milton Friedman,' claims near-exclusive primacy for the fiduciary
obligations owed to a firm’s owners (shareholders for publicly traded companies).
A differing viewpoint, offered by writers such as Edward Freeman,'? asserts broader
corporate responsibilities to stakeholders (incorporating groups such as employees,
consumers, suppliers and local communities, along with shareholders). The share-
holder perspective focuses on a firm’s founding financial contract and expected
return on investment, while the stakeholder approach uses social contract notions
to extend responsibilities to groups that significantly affect, or are affected by, the
corporation’s activities.

Other factors are used to evaluate the nature of a firm’s responsibilities and
the types of obligation falling on other relevant actors. Issues pertaining to business
ethics in a global political economy generally encompass multiple public and private
sector actors with varying levels of responsibility. Hence, conceptual tools are
needed to determine when and why business enterprises bear an ethical respon-
sibility in a given case circumstance as well as their degree or level of responsibility
compared to other potential actors.”’

One common distinction in assigning variable responsibility relates to causation.
Corporations whose actions cause harm are more responsible (to stop such actions
and rectify the harm caused) than firms not causally connected to the harm.
Causation is sometimes further differentiated depending on whether the results
stem from corporate action (an act of commission) or inaction (an act of omission).
An important related factor is capability. Ethical responsibility can only be placed
on corporations or other potential actors that possess a capability to act. Greater
responsibility may be associated with greater capability (reflected in the adage that
with greater power goes greater responsibility).

Awareness and knowledge are two other factors used to determine degrees of
ethical responsibility. Similar to capability, a corporation can be held ethically
responsible to act only in cases where the firm is aware of the need for action.
Awareness can generally be assessed in a bipolar “yes” or “no” fashion; however,
actors are not allowed ethically to close their eyes in order to remain unaware
or uninformed about ethical needs. Good-faith efforts must be made to stay alert
to situations requiring ethical action. Knowledge functions as a more variable
concept. The more a corporation possesses relevant knowledge in a case, the more
that corporation is expected to act ethically.

Proximity may be associated with awareness and knowledge in the belief that
actors closest to a case situation are likely to be more cognizant of it than groups
operating at a greater distance. This concept lies at the heart of the subsidiarity
principle that assumes the actors closest to a situation are going to be the best placed
to respond to its circumstances,’ thereby giving them principal ethical respon-
sibility. The subsidiarity principle also establishes a type of responsibility chain. If
the most proximate actor fails to act, then responsibility shifts to the next most
proximate actor(s), continuing along an outward chain until ethically required
action is taken. Hence, an imperative for ethical action can be passed along the
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subsidiarity chain, as ethical failures by the most proximate actors make others, in
effect, parties of last resort.

While the notion of a subsidiarity chain of responsibility expands the reach
of ethical requirements, other concepts introduce possible limits to such mandates.
For example, an appeal for action down the subsidiarity chain to a party of last
resort may be confined to cases of critical need. Even in these important cases, limits
can exist on the type of ethical response that is required. While some degree of
self-sacrifice may be called for, ethical obligations do not generally extend to
the point where a person would be called upon to give up his or her own life. (This
limitation on natural persons, however, may not apply to the same extent for legal
creations such as a corporate person.) In this context, ethical obligations identify
minimal required actions that constitute a normative duty. More extensive maximal
responses may be taken, but such actions would be voluntary and go beyond the
concept of the duties required by ethical standards.??

Levels of ethical responsibility may also be assessed according to the type of
action required. The most basic notion is the general ethical mandate to do no harm,
which constitutes a type of negative injunction. More positive ethical obligations
require affirmative actions, such as to help protect others from harm or to provide
assistance to improve their conditions.”® A negative injunction that simply limits
one’s own action is generally associated with minimal ethical obligations, while
affirmative duties may either require a greater degree of ethical responsibility, or be
considered discretionary maximal actions.

Of course, these various concepts and factors often interrelate and may be used
in various combinations to help delimit corporate social responsibility. For example,
in the controversy over “sweatshop” labor conditions in foreign apparel factories,**
social activists called for ethical action by US retail firms that had a capability to
act through contracting and monitoring arrangements, even though the retailers
did not own the foreign “sweatshop” factories and were not proximate to their
operations. Other actors, including the factory owners and local governments,
were more causally connected, as well as more proximate and knowledgeable, but
either chose not to act ethically or lacked the capacity to do so. In evaluating the
ethical issues presented in subsequent chapters, the reader will be encouraged to
draw upon these various ethical concepts, assessing the relevant factors involved,
in order to develop a framework or process to guide ethical decision making.

Using ethical analysis in a global political economy

International corporations emerged in the past half-century as important private
actors on a world stage long dominated by sovereign nation states and their
associated international organizations. In a global political economy, governmental
institutions and other non-governmental organizations (NGOs) share with business
enterprises a responsibility for ethical conduct. The concepts and factors used to
delimit corporate social responsibility, as discussed above, simultaneously serve
to evaluate the relative social responsibility of these non-business actors as well.
Governments, in particular, carry a heavy presumption of social responsibility.
The fundamental purpose of governments is to protect and enhance social welfare;



16 ETHICS FORINTERNATIONAL BUSINESS

they also possess significant resource capabilities as well as the power of mandatory
sanctions. By contrast, corporations are chartered by governments fundamentally
to serve an economic purpose, within societal expectations. When considered in a
global context, however, the resources and reach of many modern international
corporations may, in certain respects, exceed the capabilities of some governments,
even though sovereign governments still possess ultimate legal authority within their
political jurisdictions.”®

The palpable dichotomy between powerful international corporations and
relatively less capable governments arises most often in cases involving developing
countries and, more recently, economies in transition from communist or other
centrally planned structures to a free market system integrating with the global
economy. These conditions can place relatively more social responsibility on cor-
porations. One formulation, offered by Lee Tavis as a productivity/social separation
principle,”® suggests that corporations have little responsibility beyond increasing
productive outputs when operating in societies governed by both efficient market
forces and effective democratic governments that operate in the best interests
of their people. These dual conditions essentially mirror Milton Friedman’s
assumptions regarding a business environment that would constrain business
responsibility to shareholder interests.”’ Conversely, in societies where one or both
conditions are absent or impaired, Tavis argues that corporations should accept
correspondingly greater social responsibility, essentially adopting the broader notion
of stakeholder interests.

In many cases where local government and/ or market regulation are insufficient
to assure public welfare, other governments or intergovernmental organizations
may constitute the next most proximate and capable actor in an international sub-
sidiarity chain of social responsibility. However, the machinations of global politics
often impede government measures needed to address ethical concerns in other
sovereign countries, shifting an increased burden on to other actors. Developments
over the past quarter-century showed that international corporations possess
a capacity for action in addressing ethical issues existing in various countries. As
demonstrated in cases discussed in later chapters, social activist pressures that failed
to produce government action have sometimes found international corporations
more responsive, whether to ethical appeals to good corporate citizenship, market
sanctions, or both.

Developing an ethical framework

Ethical analysis can serve to answer four “W” questions about applying norms
of social responsibility in a global political economy, including its relevance to
international business: Who should do What, When and Where? The practical per-
suasiveness of these answers, however, depends on determining and explaining
the crucial fifth “W” — Why?The fifth “W?”is critical because it sets forth the rationale
for distinguishing between the factually descriptive “is” and the normatively pre-
scriptive “ought.” Ethics deals with the “ought” of society, the value definition and
direction to the way things should be. Applied ethical analysis seeks to operationalize
these value choices in a practical manner.
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Ethical analysis offers a way to use rational reasoning to clarify differing views
and potentially bridge or minimize disagreements among individuals and groups.
Although such a task could be undertaken case by case, the presumptive guidelines
proposed by common morality theory offer a more efficient approach that com-
plements the international system’s search for common standards to facilitate
closer integration in the global community. Through an experiential evaluation of
past cases, as illustrated in upcoming chapters, ethical guidelines can be formulated
to answer questions of Who, What, When, Where and, especially, Why, providing
an cthical framework for exercising corporate social responsibility in a global
political economy.

Case scenario methodology

Brief case scenarios are used throughout the book to facilitate discussion of ethical
dilemmas that confront corporations and other actors in a global political economy.
Often the scenarios will encompass several different but related issues where value
choices have interactive and sometimes conflicting effects. This complexity reflects
contemporary reality. Many of the scenarios are reprints of actual news stories
that retain the journalist’s technique and story line. While offering a refreshing
change in writing style, this methodology also challenges the reader both to
analyze critically the facts presented and to identify which additional missing infor-
mation may be considered necessary for drawing an ethical conclusion. The process
will help highlight the factors considered most important for making ethical
decisions and the value standards that best reflect such judgments.

This section offers readers an early sample of the case scenario methodology.
One article is presented without the surrounding context of a chapter’s discus-
sion on a particular set of issues. Although this sample corresponds most closely
to issues examined in Chapter 8, “Culture and the human environment,” the main
objective in presenting the example now is to demonstrate how case scenarios
may be used. The following discussion illustrates how issues can be identified in such
case scenarios and which types of ethical concepts or factors might be employed
in their analysis.

The article “A Life Worth More Than Gold” appeared on the front page of The
Washington Post on 9 June 2002. The story portrays a contemporary clash of views
and values where a poor rural community’s way of life in Peru is challenged by
a foreign corporation’s plans for an open-pit gold mine. The case encompasses issues
of cost/benefit measures and distribution questions, representative governance
concerns, private property and contract rights, and the role of foreign organizations
in national decision making.

To begin the analysis, the article illustrates some difficulties with teleological
decision making that relies on comparing the good and bad impacts of alternative
actions to seek the best outcome. This approach is especially tempting for many
international business issues that appear susceptible to economic cost/benefit
assessments. The main questions revolve around identifying comparable units of
value, measurable at specified times, with parallel questions concerning the relative
distribution of benefits and burdens.
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Exhibit 2.1 A Mine for Tambogrande, Peru

A Life Worth More
Than Gold

Peruvian Town Tries to Turn
Away Mining Company

By SCOTT WILSON

Washington Post Foreign Service

Tambogrande, Peru. Just below the lime,
mango and avocado orchards that have sus-
tained life in Tambogrande for generations lies
a thick deposit of valuable metal. Gold and
silver sit on top, copper and zinc underneath.
The deposit could be worth $1 billion to the
Canadian mining company that has the rights
to tap it.

Doing so, however, would require demo-
lition of a crescent of homes bending down
from the highest hilltop of Tambogrande,
which is crowned with a peach-colored statue
of Jesus. The open-pit mine would open up
just blocks from the central square, replacing
about a third of this comfortable town beside
a slow river in Peru’s arid north.

Although this is a place where most streets
and houses are made of dirt, the 20,000 resi-
dents of Tambogrande have decided that they
prefer their homes, their hillside and their fruit
orchards to gold. In an unofficial referendum
held here last Sunday, nine in ten voters made
known that the mining company, Manhattan
Minerals, was not welcome.

Despite that message, the company intends
to proceed. In doing so, it has embarked on a
confrontation that involves such enduring
national themes as gold and greed, murder and
foreign interests — and even ceviche, the
seafood delicacy that is Peru’s most celebrated
contribution to Latin American cuisine.

The confrontation has brought the debate
over global capitalism to this dusty corner of
Peru. A flock of international nonprofit organ-
izations have arrived to advise townspeople
in their fight, precipitating a war between a
foreign mining company and a foreign anti-
globalization movement, with Tambogrande
in between.

Towns like this one have rarely been allowed
to harness their own wealth. The eventual result
here in the fertile San Lorenzo Valley may be
a mine that sends most of its profits abroad
and the remainder to the government in Lima,
540 miles to the south. But the residents of
Tambogrande have resolved to prevent that.
They are counting on a tentative democratic
revival underway in Peru after a decade of
quasi-dictatorship, hoping that a clear expres-
sion of their will can counter the promise of
contracts and cash.

“If they don’t respect these results, we
will have to rely on the power that comes from
the whole world knowing that these are our
wishes,” said Hugo Abramonte Ato, a retired
schoolteacher born fifty-five years ago to land-
less peasants. “We don’t want to change our
life in exchange for this supposed bonanza.”

The referendum was the first of its kind in a
country that has known only fifteen consecutive
years of democracy in the past century. It fol-
lowed months of debate characterized at times
by the type of violence traditionally used to
solve problems in this part of the world.

A leader of the anti-mine movement,
Godofredo Garcia, was killed in his lime grove
last year by two hooded men, a month after a
mob torched the first section of “model homes”
that Manhattan Minerals planned to give to
1,600 families displaced by the first phase of
its project. The Vancouver-based company,
with its sole interests in Peru, saw $16 million
in property burn.

Underlying the debate is Peru’s dark, un-
finished legacy of struggle over property rights
for the rural poor. Many of these farmers
are first-generation landowners, the sons and
daughters of parents who worked as indentured
servants on the valley’s vast haciendas. They
became the first beneficiaries of Peru’s grand
experiment in land reform three decades
ago. Now that the haciendas are gone, many
of these peasants’ children view the foreign
mining company as a new enemy in the same
struggle.

Manhattan cannot proceed without buying
the houses at the site of the proposed mine.
It will likely sweeten its offer to the town
to persuade the owners to sell.
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The negotiations are also a test for President
Alejandro Toledo, who took office less than
a year ago after pledging to turn the page on
corruption and energize Peru’s underdeveloped
agricultural sector.

His predecessor, Alberto Fujimori, fled
to Japan and faces charges in Peru ranging
from corruption to murder. If Toledo backs
Tambogrande, it would mean nullifying a
Fujimori-era contract and risk spooking foreign
investors at a time when exploiting gold
deposits has become a linchpin of national
economic development policy.

Peru is the world’s eighth-largest gold
producer — the largest in Latin America — while
a decade ago it did not appear on the list at
all. Gold accounts for a third of Peru’s export
revenue, and only 10 percent of the country
has been explored.

“This is part of an anti-development cam-
paign that is going to be unfolding across Latin
America, and I think it needs to be understood
in that way,” said Lawrence M. Glaser,
chairman and chief executive of Manhattan
Minerals, who called the referendum a ploy
by anti-globalization activists to undermine
the project.

The company has had the concession here
for five years. Along with guaranteeing new
homes for displaced families, the company has
promised that 300 mining jobs will be filled by
town residents and predicts that another 1,500
spinoff jobs will be generated by the project.
The company plans to invest $350 million in
the operation, and estimates a billion-dollar
profit over the life of the project.

In a phone interview, Glaser said the fact
that the referendum was held three weeks
before the scheduled release of a company-
funded environmental study “should be seen
for what it is, a public relations campaign.”
Before it was held, the vote was deemed illegal
by Peru’s minister of energy and mines, Jaime
Quijandria, one of the government officials
who have refused to comment on the project
until the environmental study is released.

“There has been almost no investment in
the agricultural sector in this area since land
reform, and we don’t see the foreign [non-
governmental organizations] that are opposing
this project offering any development
alternatives,” Glaser said.

Almost a century and a half ago, German
scientist Ernest Wilhem Middendorff got off

the boat in the nearby port town of Paita, made
his way to Tambogrande, and discovered gold.
In those days, mining gold from the Piura River
was a low-tech, low-bother operation. Most
residents saw a greater potential for riches in
the fruit trees that sprouted from the dry soil.

A century later, starting in the late 1940s, an
irrigation system financed largely by the World
Bank turned 150,000 desert acres of the San
Lorenzo Valley into some of Peru’s richest
farmland. The large hacienda owners reaped
the early benefits, their cotton plantations flour-
ishing under the care of peasants. That system
persisted until the early 1970s when land
reform turned peasants into landowners for the
first time. Today, the valley’s hundreds of small
and medium-size plots account for $100
million a year in agricultural production

The region produces 25,000 tons of mangoes
each year, many bound for the United States,
and almost half of the limes that Peruvians
use to make ceviche, a savory, spicy cocktail of
raw seafood seared by lime juice. That fact
has been exploited by shrewd anti-mining
activists, who have popped up on Lima’s
busiest streets wearing fluorescent lime cos-
tumes and chanting the slogan: “Without lime,
there is no ceviche.”

What farmers fear most is that a mining
operation would consume farmland, con-
taminate their fruit and siphon off too much
water, forcing them into mining jobs they know
nothing about. Manhattan is one of ten mining
companies with concessions in and around
Tambogrande, and residents fear it is the Trojan
horse for an industry with designs on the whole
valley.

In the past year, two chapters of Oxfam
International have joined the town’s cause.
Oxfam America has spent an estimated
$20,000 on the community, including com-
missioning a study last year that predicted dire
environmental consequences if the mine opens.
The Environmental Mining Council of British
Columbia and the Washington-based Mineral
Policy Center, two groups opposed to mining,
helped underwrite the study.

In addition, Oxfam America has contributed
$4,000 to the Defense Front of Tambogrande,
a local group formed to fight the mine, to
help defray legal costs for several people facing
charges for destroying Manhattan’s property
last year. Cathy Ross, a program officer for
Oxfam America in Lima, said the group has not
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taken sides in the debate but is only helping
Tambogrande determine its own future.

“There are few cases as clear-cut as this
one,” Ross said. “There’s a lot at stake for the
company, a lot at stake for the government.
And from their perspective, those look a lot
more important than what’s at stake for the
local community.”

It is perhaps Manhattan’s bad luck that, on
the surface at least, Tambogrande doesn’t want
for much. All 8,000 people living in the urban
center have running water and electricity.
While not generating the opportunities it might
with more technology, agriculture has meant
that the town is fully employed.

“Why would I want a new house?” asked
Alejandro Silupu Riofrio, thirty-five, a shop
owner whose home has crumbling mud walls.
“We’re fine with this one.”

Those resources make Tambogrande differ-
ent from Peru’s other mining zones, usually
distant, desolate mountain regions where towns,
if they exist at all, have nothing. But several
reports, including a second study financed by
Oxfam America, suggest that surrounding
communities hardly benefit from mines.

While local jobs are created, they do not last
forever and most of the revenue is sent else-
where, the reports have found. Last year, for
example, the Denver-based Newmont Mining
Corp. paid $50 million in taxes to the govern-
ment from its gold mine near Cajamarca, 450
miles north of Lima, the most profitable gold
mine in the world. The city received $800,000 of
that and is resisting the mine’s expansion plans.

In the past year, scores of Tambogrande
residents have heard this message in workshops
organized by Oxfam Great Britain. Many now
worry that the mine would transform a place
where the Saturday evening gathering of
Christian evangelists has been the most popular
form of mass entertainment into a honky-tonk
town with a disco on every street corner.

“In mining zones, poverty is the highest and
prostitution the greatest,” said Eligio Villegas
Salvador, an evangelical Christian, recounting
what he has picked up in the workshops. “So
we say no thank you.”

Source: The Washington Post, 9 June 2002, p. Al.
© 2002 The Washington Post, reprinted with per-
mission.

Certain case facts are clearly stated in monetary terms (the company’s

$350 million investment in an estimated $ 1 billion project; the valley’s annual $100
million agricultural production). Some items appear susceptible to monetary
calculation (300 mining and 1,500 spin-off jobs; potential tax revenue and export
earnings). With other factors, assigning a monetary value becomes problematic.
How is a “way of life” quantified financially? Project advocates suggest that devel-
opment will improve living standards through such measurable steps as better
housing and paved roads. However, Tambogrande already has electricity and running
water, and residents such as Alejandro Silupu Riofrio believe their current mud
houses are just fine. Is more always better, and who should decide the specific goals
of further “development,” as well as whether such improvements offset associated
“costs?” For example, if a mine transforms the village’s evangelistic Christian social
life into “honky-tonk” entertainment replete with discos and prostitutes, is this
effect on Tambogrande’s “way of life” a cost or a benefit, and what quantifiable value
should be attached to such a lifestyle change?

Equally problematic is choosing a point in time to calculate cost/benefit
outcomes. Should outcomes be measured after two years; ten years; the time when
the mine’s gold deposit becomes exhausted; or the village’s condition some years
after the mining company has departed? Each point in time might yield a different
outcome conclusion. With what degree of certainty can outcomes be predicted?
Farmers fear the mine will devour farmland and water while contaminating their
crops, forcing them into another occupation. And should the outcome calculation
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consider only this one Manhattan Minerals project, or also the other nine mining
companies that hold similar concessions near by?

Distribution consequences raise related ethical issues. Should cost/benefit
outcomes be evaluated only in macro terms, or should the distribution among
individuals and groups be considered, including whether those bearing the greatest
adjustment costs should obtain the greatest benefits, or at least an outcome that
leaves them no worse off than before the project was initiated??® The article suggests
most profits from the mine will be sent abroad for the corporation and its share-
holders, while Peru’s national government claims the remainder, returning little
to benefit Tambogrande. The village site of another Peruvian gold mine received less
than 2 percent of the $50 million in taxes collected by the national government.

Governance structures raise ethical issues of who decides outcome and
distribution questions because political systems differ in how authority is allocated
among national, regional and local institutions. The article cites corruption prob-
lems in Peru’s previous national governments, with the representative effectiveness
of the new democratic regime still unproven. Do national government decisions
always provide the “right” answers? Should current political decisions give weight
to past injustices, such as the indentured servitude suffered by the parents of many
present Tambogrande residents? A local referendum showed 90 percent of the voters
opposing the mining project, but the vote was considered illegal by the national
government (and the article does not report what percentage of the population
voted). Should the local majority of voters rule but only if the national government
sanctions the referendum?

A somewhat different view of local choice would give preferential decision
powers to a certain class of people who hold property rights to the land needed by
the mining company. Do property owners have a right to sell their land whenever
the company’s proposed compensation package offers a sufficiently attractive
personal gain or is this right limited by potential difficult-to-quantify effects
on nearby residents? On a related legal consideration, should sanctity of contract be
upheld for the mining concessions granted corporations by the previous national
government, or should those contracts be invalidated if the government was corrupt
or otherwise politically illegitimate?

Several other elements in the article may also raise ethical concerns. Environ-
mental impact studies are mentioned, but insufficient information is presented
to offer a basis for substantial analysis, making it difficult to weigh the relative
importance of this concern. The justification for methods of opposition and resistance
could be evaluated, with the story containing examples of voting, public relations
campaigns, destruction of property and even murder. A special consideration is
whether the “foreignness” of certain actors makes a difference. Would ethical
considerations be different if the mining company were owned by Peruvians, or by
neighboring Chileans, rather than a Canadian enterprise? Foreign NGOs are support-
ing local opposition to the mine with money, advice and the prospect of mobilizing
international public opinion against the mining company. Could this foreign
involvement constitute improper foreign interference in Peru’s internal affairs,
particularly if it contravenes the national government’s development policy priorities
on increasing export revenues? Should foreign NGOs bear a counterpart, long-term
obligation to contribute toward alternative development strategies for Peru?
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A discussion based on ethical analysis techniques would explore these and other
facets of the article, seeking to employ terminology and concepts that can help
clarify the five “W” questions. In the process, priority would be assigned to the
factors or concepts that most persuasively inform decisions about Who should do
What, When, Where and Why. The resulting conclusions would provide one piece
of a framework for ethical decision making based on experiential analysis.

The relative difficulty a reader encounters in responding clearly to the “W”
questions posed in this case scenario may reflect the current clarity of the person’s
recognized ethical framework for making decisions. Most important, the specificity
of the Why answers given to other “W” questions can indicate which value standards
are being used to guide decision making. For example, some readers may focus
on process standards for choice, determining Who should decide What happens by
favoring either individual rights or majority rule (democratic voting) procedures
(cither at the local or at the national government level). For other readers, calculated
outcomes and their distribution effects may be more important, secking to
determine What cost/benefit ratio is likely to result from the proposed mining
project. The distribution of resulting benefits could take into account such criteria
as the greatest number of (Peruvian) people, ownership of physical or financial
property, the development needs of proximate local villagers, or the harm caused
certain persons by the project’s costs.

Subsequent chapters will use this methodology to examine various sets of
cthical issues that arise as international business operates in a global political
economy. The reader is encouraged to build his or her own ethical decision-making
framework through this process. The result should yield a more identifiable,
consciously adopted standard for making ethical judgments and guiding ethical
actions.
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Chapter 3

HUMAN RIGHTS CONCEPTS
AND PRINCIPLES

Introduction

DISCUSSION OF HUMAN RIGHTS provides both historical and

contemporary context for examining ethical decision making on the inter-
national business issues presented in subsequent chapters. The concept of human
rights attempts to set out global deontological standards that place priority value
on the individual rather than on groups or institutions. In theory, these basic
individual rights cannot be ethically overridden by teleological claims that outcomes
in particular cases would yield better results, even for a majority of people. In
practice, the specific enumeration of human rights principles, including potential
contlicts between different rights, presents implementation difficulties for use as
consensus guidelines. Despite this practical challenge, international policy debates
increasingly appeal to human rights concepts and principles as the basis for nascent
global conduct standards.

Individual rights, state authority and human rights

The deontological notion of rights can encompass a broad scope of standards
with a wide range of derivative authorities. History records recurring competition
between different standards of rights promoted as the moral foundation for a given
society. Religious authorities have pronounced specific standards for guiding
behavior and administering justice according to principles revealed through divine
inspiration. Royalty has claimed for itself a “divine right” of kings to decree standards
of justice applicable throughout their realm. The rise of nation states essentially
conferred authority on the national government to set a society’s civil standards.
However, after the French and American revolutions, state power was often based
on a constitution that, in theory if not always in practice, derived its authority from
the consent of the governed and recognized certain individual rights that should
not be infringed by state actions.
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Considerable variation obviously existed among these diverse sets of rights.
Indeed, even rights derived from the same general authority evolved over time as
the understanding or interpretation of religious revelations changed, succession
altered royal decrees, or particular national governments succumbed to the ballot
or the bullet. More generally, the specific substance of recognized rights developed
progressively under the cumulative impact of knowledge and insights gained from
societal experiences. The idea of an evolving social contract, incorporating a set
of recognized rights, helped structure relationships among participants in a given
society.

The specific application of rights to the concept recognized today as human
rights arguably can be traced back at least to the Code of Hammurabi in 1750 BC.
Related principles appear in authoritative statements from the Roman Republic
to Great Britain’s Magna Carta before resonating in the US Declaration of
Independence and, more elaborately, the US constitution (including the Bill
of Rights). Often formulated in universal language, most documents actually
applied these rights only to defined groups of citizens. Therefore, the practical appli-
cation of rights principles depended on a government’s slowly evolving definition
of citizenship while the political focus of rights claims depended on a nation state’s
jurisdiction. Although some international agreements articulated human rights
ideas, the concept’s application was essentially confined to domestic polities until
after World War 11.!

The Universal Declaration of Human Rights, adopted by the UN General
Assembly on 10 December 1948, stands as the most broadly accepted international
statement of normative values that constitute a “common standard of achievement
for all people and all nations.” (A copy of the Declaration’s text is included in the
appendix.) Nearly two decades later, the UN General Assembly attempted to give
these principles more precise legal formulation, approving two separate covenants
in 1966 that addressed civil and political rights in one document and economic,
social and cultural rights in another document. By 1976, enough countries had
ratified the covenants to bring them into force, but only countries ratifying the
agreements were bound by their provisions and enforcement depended on a weak
UN Human Rights Commission whose mandate covered only the Covenant on Civil
and Political Rights.3

These UN actions nevertheless set the parameters for contemporary debate
over using human rights principles to evaluate actions and guide the conduct of
international actors, including business enterprises, in a global political economy.
Without an appeal to some overriding normative principles, such as human rights,
governance of corporate behavior would be reliant on the legal standards set
by sovereign national political authorities. However, the Declaration provides
a higher (and potentially conflicting) “standard of achievement” that can be used to
evaluate and guide corporate actions. Human rights also can serve to justify the use
of coercion or intervention to breach the protective barrier of national sovereignty
when state authorities egregiously violate the rights of their own citizens.*

An appeal to individual human rights standards that may supersede even the
key interstate tenet of national sovereignty suggests the potential for a principled
social contract for a global society. In fact, the central role accorded human rights
issues in contemporary debates about globalization echoes the opening lines of the
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UN Declaration’s preamble, that states: “recognition of the inherent dignity and of
the equal and inalienable rights of all members of the human family is the foundation
of freedom, justice and peace in the world.”

Of course, common public understanding usually associates the Declaration
and its obligations only with governmental actors, leaving in question how busi-
ness enterprises might relate to such a document. In actuality, the Declaration’s
preambular recognition of a global “human family” places obligations on non-
governmental organizations as well. Indeed, the Declaration proclaims that “every
individual and every organ of society” (emphasis added) shall promote respect and secure
the effective observance of the enumerated human rights.éThus, when globalization
advocates urge international corporations to respect and promote human rights,
their calls echo the Declaration’s concept of shared ethical responsibility in a global
society.

Civil and political rights and/or economic, social
and cultural rights

In addition to positing human rights as a fundamental premise for a global society,
the United Nations shaped much follow-up debate on the Declaration of Human
Rights by approving the two separate covenants that distinguished between civil
and political (CP) rights and economic, social and cultural (ESC) rights. This dis-
tinction reflected disagreements over whether one group of human rights was
more important and obligatory than the other set of rights. Embedded in resulting
discussions were elements of ethical analysis relating to prioritization, relativism,
causality and the extent of duties or obligations incurred by a respect for human
rights.

Much of the disagreement during the latter half of the twentieth century over
categorizing human rights mirrored geopolitical differences between largely
Western developed nations, and Eastern and Southern developing nations. Although
generalizations did not always hold, developed nations tended to view CP rights as
fundamental human rights while viewing ESC rights as desirable goals. Developing
nations often favored the opposite prioritization, arguing that the achievement
of ESC rights was often a precondition for the realization of CP rights. Much debate
centered on sequential assumptions as to whether recognition of CP rights in a
society would lead to improvements on ESC rights, or whether progress on ESC
rights would create the conditions necessary for the attainment of CP rights.

The disagreement on human rights categories also played out within the US
government as different administrations addressed the UN Declaration, with
resultant implications for US foreign policy and programs. Exhibit 3.1 contains the
opening summary from a State Department document on traditional US policy
toward human rights through the Cold War era. The document describes human
rights as rooted in America’s self identity and lying at the core of US foreign policy.
However, the US policy definition of human rights clearly recognizes only
those principles associated with civil and political liberties. Economic, social and
cultural rights are termed an “additional concept” that may constitute “desirable
ends” but apparently lack the weighty mandate accorded to CP rights. What are (or
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should be) the core values that define America’s self-identity and guide its policy
decisions? Is “life, liberty and the pursuit of happiness” confined to CP rights, or must
ESC rights exist as well to give those terms full meaning and practical effect? Do
such rights inhere only to US citizens, or are all men created equals, with the same
human rights? And what duties or obligations should be imposed on US foreign
policy and programs by the recognition of human rights, civil/political, economic/
social/ cultural, or both?

The Clinton administration altered US policy in 1993 by dropping the previous
insistence on distinguishing between CP human rights and lesser goals dealing with
ESC values. This policy change led the US government to endorse positions in
international meetings supporting such issues as development rights and women’s
rights.7Three years later, however, the US government rejected a “right to food,”
reportedly fearing lawsuits from poor countries. The US position declared that “any
‘right to adequate food” or ‘fundamental right to be free from hunger’ is a goal or
aspiration to be realized progressively that does not give rise to any international

obligations 8

Exhibit 3.1 US Human Rights Policy

Background. Human rights are central to
America’s concept of itself and are at the core
of US foreign policy. In 1776, our government
became the first specifically created to preserve
human rights; our Declaration of Independence
even speaks of “certain unalienable rights”
with which all people are “endowed by their
Creator.” Such rights cannot be granted by
any government; rather they are “unalienable”
because, based on “the laws of nature,” they
belong to everyone. Because human rights
have always been inseparable from American
identity, it follows that a human rights policy
is more than just an appendage to our foreign
policy. Our humane traditions separate us
from those who deny human rights and embody
America’s attraction to people all over the
world. Unfortunately, this intention to secure
rights everywhere does not translate itself
easily into an effective human rights policy.
Devising a policy that works well is a complex
matter.

Definition of human rights. The US Govern-
ment recognizes two categories of human
rights. First, all individuals should be free from
violations of the “integrity of the person,” such
as political killings, torture, cruel treatment or
punishment, arbitrary arrest or imprisonment,
denial of fair public trial, or arbitrary inter-

ference in personal life. Second, the govern-
ment recognizes a group of political and civil
rights, encompassing freedom of religion,
speech, and press; freedom of association,
including the right to form free trade unions;
freedom of movement both within and outside
national borders; freedom from discrimination
on grounds of race and sex; and the right of
citizens to change their government.

The additional concept of “economic, social,
and cultural rights,” as it has evolved over the
last twenty-five years, includes such desirable
ends as the “right to economic development,”
the “right to employment,” and “the right to
health care.” Considerable American foreign
aid efforts have been activated by the moral
imperative to eliminate starvation, poverty, and
disease from the world. The idea of “economic
and social rights” is easily abused, however, by
repressive governments claiming that in order
to promote these “rights” they may deny their’
citizens the right to integrity of the person as
well as political and civil rights. We believe
that no excuse justifies the denial of basic
human rights . . .

Source: “Human Rights,” Gist, “a quick reference
aid on US foreign relations. Not a comprehensive
policy statement,” Bureau of Public Affairs,
Department of State, September 1984.
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How should rights be defined or prioritized? Can there be a “right to life”
without a concomitant “right to adequate food,” at least enough food to sustain life?
If the US government feared that recognizing a right to food might provide a basis
for lawsuits from poor nations seeking aid, why was there no similar fear of lawsuits
from oppressed foreign citizens secking long-recognized CP rights to free speech,
freedom of religion, and the right of citizens to change their government? What is
the nature of the relationship between rights (of others) and duties (on us) to respect
(or actively support the attainment of) those rights?

Exhibit 3.2 presents a case scenario relating to a contemporary trade policy
issue that can illustrate how normative notions of “rights” and “obligations” might be
used to evaluate public policy choices. The “right to food” concept is usually
discussed in terms of whether developed nations have a moral obligation to actively
assist hungry (often starving) populations in developing nations. This news article,
however, suggests that the agricultural policies of developed nations may be causally
connected to the continued impoverishment of developing nations. Normative tools
of ethical analysis can be employed to examine these role relationships, with the
results used to help (re)shape the direction and goals of national policies on domestic
and international agricultural issues. Possible reforms in agricultural policies
represent a core objective of the Doha round of trade negotiations taking place in
the World Trade Organization.

If no “right to food” or more general “right to development” exists that confers
an active obligation on developed countries to assist hungry, impoverished people
in developing countries, then the $50 billion in annual development aid contributed
by the richer countries may be viewed as a non-obligatory “maximal” action. If a
priority “right” to food or development exists, then the $50 billion falls far below
both the critical need in developing nations and the ability of developed nations to
assist. Indeed, most developed nations consistently fall well below their self-
accepted goal of devoting 0.7 percent of gross national income to development aid.
Only five smaller, northern European nations usually meet this target, while the
average assistance from industrialized nations in the Organization for Economic
Cooperation and Development (OECD) lingers at a paltry 0.22 percent of gross
national income (down from 0.33 percent in the early 1990s).”

On the other hand, ethical analysis might judge developed nations more harshly,
perhaps even falling below a “minimal” obligation to respect or at least not to harm
impoverished people in developing countries, if developed country policies are
causally linked with the continuing poverty. The article’s presentation suggests this
assessment, portraying EU sugar subsidies as blocking imports of cheaper sugar
from developing nations. Such policies deny developing nations income from
sugar sales in the European Union, while dumping surplus EU sugar on world
markets effectively undercuts the developing countries’ export prices in sales to
other countries. Personified by the stories of Monica Shandu and Dominique Fievez,
the sugar subsidy policy may reduce by one-third Ms Shandu’s $200 income from
an award-winning harvest, limiting her ability to provide for a large extended family.
South Africa’s export earnings may be similarly cut by $100 million. Mr Fievez’s
French crop is reportedly guaranteed sale at a price almost triple the world market
price, but his referent standard is the local cost of living and a desire to provide for
his own children’s future.
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Exhibit 3.2 EU Sugar Protection and South African Farmers

How an Addiction
To Sugar Subsidies Hurts
Development

Politically Vital Farm Support,
Especially in EU, Throttles
Exports From Poor Nations

By Roger Thurow in Entumeni, South Africa,
and Geoff Winestock in
Fountaine-sous-Montdidier, France

Monica Shandu has won awards for her sugar-
cane harvests in the hills of Entumeni, but the
crop puts less than a dollar a day in her pocket.
She and her extended family live without
electricity or indoor plumbing in a warren of
several mud huts and a small half-finished
cinderblock house. The forty-year-old South
African tills her four acres of cane by hand and
walks three miles to church, because she has
no car or tractor.

This is the type of poverty the wealthy
nations of the world seek to conquer with their
$50 billion in annual official development
assistance. At the recent World Summit on
Sustainable Development in nearby Johannes-
burg, the European Union in particular
aggressively pushed other countries to follow
its lead in boosting such aid. But when it came
to the summit’s contentious negotiations on
an issue that contributes directly to the poverty
of Ms. Shandu and millions of others — the
agricultural subsidies of rich countries — the EU
chose to preserve the status quo of its own
farmers.

One is Dominique Fievez, a prominent
sugar-beet grower in France, where demands
for protectionism run especially high. He lives
in the fertile Somme region, in a gabled chateau
set amid a park of oaks, lilacs and manicured
lawns. Like his father before him, the forty-
three-year-old farmer cultivates sixty acres of
sugar beet under a lucrative EU production
quota that brings in a government-guaranteed
price nearly triple the world price.

The EU subsidies encourage sugar culti-
vation even in unlikely climes such as Sweden

and Finland. The result: surplus production of
about six million tons annually, which is
dumped on the world market. The US also
protects its sugar growers with tariff and quota
barriers, but it exports very little. The EU’s
dumped sugar, which represents about 20
percent of annual exports from all countries,
knocks down prices and hobbles many devel-
oping economies stretching around the world’s
tropical midriff. So what favors Mr. Fievez
hinders Ms. Shandu and saps South Africa’s
export revenues.

In Entumeni, Ms. Shandu was named South
Africa’s small-scale Cane Grower of the Year
for a top-quality harvest in 2001. Yet the
breadwinner for her husband, four children,
two grandchildren and several other adult kin
says she earned only $200 after costs on that
harvest. Sugar prices depressed by subsidies
cut her annual income by about a third; the
country loses an estimated $100 million in
potential export earnings.

To EU governments and farmers such as
Mr. Fievez, however, the tension between these
subsidies and the ideals of sustainable devel-
opment in poorer countries is less of an issue
than political pressure, social stability and
financial security at home. “We must have
prices guaranteed in line with our cost of
living,” says the farmer. Mr. Fievez worries
that killing subsidies could devastate the
French countryside and stir turmoil in France.
“I must have something to hand down to my
children,” he says.

It is in such fields of the world’s north and
south, where Mr. Fievez and Ms. Shandu
occupy the high end of sugar farming in their
respective areas, that the conflicting interests of
the rich and poor collide. Agricultural sub-
sidies, including cheap loans and artificially
high prices total about $300 billion annually,
according to the Paris-based Organization for
Economic Cooperation and Development. The
United Nations estimates that the cost to
poor nations is about $50 billion in lost export
revenue, which, the UN notes, in effect negates
the $50 billion in aid given annually to the
developing world.

Simmering Conflict. The conflict over sub-
sidies has been simmering for years in arcane
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trade talks. It gained immediacy and promi-
nence in Johannesburg, particularly with
Western nations seeking to extend the war
on terrorism to a war on the poverty that can
nourish the elements that breed terrorism.
When negotiators from the developing world
wanted a summit declaration calling for the
rapid elimination of farm subsidies, the EU,
even more than the US, fought back; EU
delegates twice walked out of the closed-door
meetings.

The developing world was outraged. In
a protest, the international aid organization
Oxfam dumped heaps of European sugar near
the cafes where the delegates dined. The anger
didn’t force any changes in Johannesburg, but
it succeeded in casting agriculture subsidies as
the marquee villain in the growing disparity
between rich and poor. “It’s no good building
up roads, clinics and infrastructure in poor
areas if you don’t give them access to markets
and an engine of growth,” says Mark Malloch
Brown, the head of the UN Development
Program.

As one of the last bastions of protectionism,
agricultural subsidies will probably be the top
target in the next stage of the current round of
global trade talks, expected to conclude by
2004. Some EU and US negotiators in Johan-
nesburg began acknowledging the pressure
for what one EU official called a “mutual dis-
armament” of subsidies. “The rest of the world
isn’t interested in the fine nuances anymore,
just that the US and EU subsidize a bloody
sight more than anyone else can afford,” says
David Roberts, a senior agriculture official with
the European Commission, the EU’s executive
body, who participated in the Johannesburg
negotiations.

For European nations, agricultural protec-
tionism has its roots in the post-World War
II determination that their citizens should
never again suffer rationing and hunger.
The Common Agricultural Policy, or CAP,
designed to encourage farmers to grow almost
everything Europe needs, is one of the EU’s
cornerstones.

In the 1960s, when West Germany and
France moved to create the Common Market,
France insisted on protection for its heartland
farmers as payback for allowing in German
manufactured goods. By the end of that decade,
European farmers were locked into a policy of

guaranteed high prices for crops buttressed
by massive production subsidies and high tariff
barriers. And the CAP was on its way to
becoming part of the European social model,
with farmers organized into powerful labor
unions that doled out quotas, ran pension
schemes and founded a rural banking system.

Now, CAP spending accounts for fully half
of the entire EU budget. Subsidies and other
forms of support to farmers totaled $93 billion
last year, or nearly twice as much as the $49
billion in the US. The expanding CAP has led
to massive surpluses, such as the legendary
wine lakes and butter mountains, which in turn
have wreaked havoc on world commodities
prices. While the EU alone contributes half
of the $50 billion in development aid that
flows annually from rich nations to poor, the
CAP undoes much of that generosity. For
instance, the roughly $120 million in aid the
EU extends to South Africa every year is
nearly erased by the more than $100 million in
potential export revenues the country loses to
sugar dumping.

Europe tries to deflect criticism by pointing
at US agriculture subsidies, claiming they
are worse. And the US does the same thing in
reverse. In reality, the two farm programs
are joined at the hip, and their clashes have
been particularly intense in the past year. Last
November, at the World Trade Organization
meeting in Doha, Qatar, the Americans allied
with developing countries to lean on the EU
to cut subsidies. France nearly walked out of
the talks but the isolated EU eventually caved
in, agreeing to work toward the “substantial
reduction” of some forms of subsidies. The
European Commission, which runs EU farm
policy, started preparing a far-reaching reform
of farm subsidies to try to implement the Doha
commitments.

But then in May the US passed a new farm
bill, which maintains or increases various
aspects of the farm budget, including America’s
own protectionist sugar regime. Reformers in
the EU complained that it pulled the rug out
from under their feet. French farmers pounced
on the bill as proof that the EU should continue
its own subsidies unchanged. “We want to be
Americans, too!” the main French farm union
proclaimed.

While the US countered in July by sending a
high-level delegation to the WTO in Geneva to
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propose new cuts to farm subsidies and import
tariffs worldwide, the reform momentum was
already dashed. French President Jacques
Chirac, the staunchest supporter of agriculture
in the EU, pledged that he would block any
reform of the union’s farm policies until at least
2006, when the current EU farm bill expires.

In Johannesburg, this position earned the EU
the ire of developing countries and aid activists,
primarily for its sugar policies. Sugar cane,
which grows in many of the world’s poorest
countries, is a classic crop of development.
Once it is planted, it grows like grass, requiring
little investment or sophisticated maintenance.
Thirty years ago, the EU was a net importer
of sugar, supporting the economies of many of
its former colonies with its purchases. Now,
even though the cost of producing sugar is two
to three times higher in Europe than in some
developing countries, the EU has become the
world’s second-biggest exporter after Brazil of
all forms of sugar and the biggest exporter
of refined white sugar.

Byzantine system. In its defense, the EU
points to a byzantine system of preferential
access that member states extend to imports
from some former colonies, such as Mauritius
and Fiji. But EU sugar producers won’t allow
this sugar into their market because it might
undermine the high local price. Instead, the
EU imports the raw sugar at the high price,
refines it and ships an equivalent amount of
white sugar back to world markets. This costs
EU taxpayers $800 million a year in extra
subsidies and expands the world glut.

In another attempt to deflect criticism from
poor countries, the European Commission last
year proposed ending tariff and import restric-
tions for sugar and all other nonmilitary
products from the world’s least-developed
countries. The proposal was called “Everything
but Arms.” But EU sugar farmers won an
exception for sugar, delaying free-market
access for the world’s poor until 2009 and
adding a clause that will make it possible to
block imports if the EU sugar price starts to
fall. Development groups dubbed the initiative
“Everything but Arms — and Sugar.”

The EU’s seven million farmers make up
less than 2 percent of the union’s population,
but, especially in France, they are rich, highly
organized and concentrated in a few electorally
sensitive regions such as the Somme. There,

Mr. Fievez is the president of the regional
branch of the General Confederation of Sugar
Beet Growers, a powerful lobby. Just before the
European Commission was due to make a
new set of proposals for CAP reform in June,
he joined 10,000 farmers outside the European
Parliament in Strasbourg, France.

“I’m not a militant, but I’ll fight if I have
to,” Mr. Fievez says, back at his chateau in the
tiny hamlet of Fontaine-sous-Montdidier, about
100 miles north of Paris.

When the reform proposals were released
a month after the farmers’ protest, the sugar
regime wasn’t touched. And neither was Mr.
Fievez’s lifestyle.

Since he took over the family’s 420 acre
farm in 1984, the price he receives for his sugar
hasn’t changed much, while the world price
has risen and fallen dramatically. The OECD
estimates that a French farmer with an average
sugar-beet plot of thirty-three acres received
subsidies of about $23,000. Mr. Fievez’s plot
— and take — is double that. He says he would
like to turn the whole farm over to sugar beet,
since it is on average about 50 percent more
profitable than his other crops of wheat and
corn. But anything over his quota he would
have to sell at the depressed world price. He
grows corn and wheat instead.

In South Africa, by contrast, Roy Sharma
is ruing the day he decided to bet heavily on
sugar-cane farming. Until a few years ago, he
grew a bit of cane on his twenty-five-acre
plot on the Indian Ocean coast, but mainly he
tended vegetables. Then sugar mills began
selling some of their acreage in a program to
promote midsize growers, a great attraction to
nonwhite farmers who had largely been denied
landownership by the old apartheid govern-
ment. Mr. Sharma, forty-seven, jumped at the
chance and snapped up 180 acres.

“I immediately saw it was a mistake,” he
says. The world price was on its way down, and
then the South African currency, the rand,
plummeted, sending the cost of his fertilizer,
herbicides and gasoline — all imported —
soaring. His cane harvest brings in about
$70,000; in France, subsidies alone on a plot
his size would amount to more than $100,000.
After all his costs are paid, Mr. Sharma says he
barely has enough left to meet the payments
on the loan for the land he bought.

“This program was supposed to uplift
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farmers, but we’ve been pushed into a corner
that we can’t get out of,” Mr. Sharma says.

Unlike the European sugar-beet farmers,
South Africa’s cane growers are at the mercy of
the world price. Of the country’s 2.6 million
tons of sugar production, more than half is
exported. Agricultural economists calculate
that if the EU cut its production and stopped
dumping on the world market, the price would
improve by about 20 percent and South Africa
would reap about $40 million more from its
exports. It would also make expansion of cane
farming economically viable and generate a
further $60 million.

At the sugar mill in Entumeni on a recent
day, the air was thick with the sweet smell
of molasses. But the atmosphere was sour. “If
the price was better, you’d see more cars,
electricity and running water around here,” said
Enos Nene, the development officer of the local
growers association, as he drove through the
fields and past the farmers’ huts. The area’s
3,700 small-scale growers, typically with fewer
than ten acres of cane, are being pushed to plant
more land, even though it makes no economic

sense given the price they receive. But it is
a matter of survival, for the mill is barely
profitable and could use about 50,000 tons of
cane more to remain in long-term operation.

Mr. Nene met Ms. Shandu on her way from
church. She said she will do her best by adding
another acre next season. “Sugar cane is all we
have here,” she said. When Mr. Nene told her
the price European farmers like Mr. Fievez
reap, she rolled her eyes. “I can’t even imagine
that,” she said.

Back at his little office near the mill,
Mr. Nene and two colleagues studied a glossy
magazine distributed at the Johannesburg
summit by the EU heralding its spending
on development aid. It was titled, “Fighting
Poverty.”

The men laughed and suggested another
title: “Creating Poverty.”

Source: The Wall Street Journal, 16 September
2002, p. 1. © 2002 by Dow Jones & Co. Inc.
Reproduced with permission of Dow Jones &
Co. Inc. via Copyright Clearance Center.

As presented in the article, a normative evaluation of the developed nations’

policies, using capability and critical need as primary criteria, might weigh the $300
billion in agricultural subsidies for their own farmers against the $50 billion
in overall development aid provided to developing countries. Incorporating the
notion of causality, a normative evaluation would also note that the $50 billion in
development aid from OECD nations is reportedly offset by the $50 billion in lost
export revenue for developing countries, caused by the effects of the developed
nations’ agricultural subsidies. A simple but stark comparison comes from a report
issued by the Catholic Agency for Overseas Development (Cafod). This group
calculates that the support provided to EU dairy farmers amounts to an average of
$2 per day for each cow in the European Union, which exceeds the daily income
of nearly one-half the world’s human population.10

Ethical minimum conditions and corollary obligations

Reaching consensus on a specific enumeration of human rights presents difficulties,
whether the task is approached through contrasting categories or a single list. The
UN Declaration clearly stands as the central document in this field, drawing
primarily on its established status as the broadest official agreement. The text itself
derives from a post-war era when US power dominated UN organs and the majority
of current UN members did not even exist as independent nations. A contemporary
political attempt in the United Nations to draft a new consensus list of human
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rights would likely fail. While this political reality should not denigrate the existing
Declaration’s standing or practical function, it does indicate the challenge for
ethical analysis to clearly identify and communicate normative values that underlie
human rights principles in a global society.

In the contemporary human rights debate, ethical analysis faces two main
challenges. The first challenge is to identify and, when necessary, prioritize specific
rights that should be respected for all individuals. The second challenge is to evaluate
which individuals or institutions bear an obligation to act as a corollary duty to
respecting human rights, as well as determining the type of actions that would fulfill
this ethical obligation. In the illustration of US human rights policy reflected
in Exhibit 3.1, the first step would be to determine whether food or other specific
items constitute fundamental rights that must be respected. The second step then
queries which individuals or institutions have a duty to act and what specific actions
(for example, the provision of food aid) would fulfill their obligation to respect the
human rights of others.

Ethical analysis might respond to the first challenge by attempting to identify
a set of fundamental human rights that constitute basic minimum conditions for
any individual member of a global society. The UN Declaration of Human Rights
offers one possible formulation of such an answer. Ethicists have suggested more
abbreviated versions of the Declaration’s list, attempting to identify a fundamental
core of normative values.'' To begin, such a core list might start with an individual’s
basic right to life, moving quickly to associated (perhaps derivative) rights such as
security of person (freedom from killing or torture) and the minimal food, shelter
or health care necessary for survival.

Formulating a list of rights beginning from a blank slate does not ask whether
valued rights are civil/political or economic/social/cultural in nature. Instead, the
approach is somewhat similar to Rawls’s “veil of ignorance” test to determine which
principles would be termed “just” or “fair” by individuals who did not know their
place in the world. Which rights would individuals consider basic or fundamental, a
type of ethical minimum condition inherent as a right for every human person, if
such rights were chosen without knowing in advance where in the world each
individual would reside, and under what conditions?

Exhibit 3.3 offers a seemingly extreme yet instructive case scenario involving
international trade in human organs. Driven by the extreme poverty in Moldova,
Nicolae Bardan sold a kidney (albeit illegally) for $3,000. This sum far exceeded his
local $6.50 monthly pay as a welder (especially since his salary had not been paid in
three years) and provided essential financial support for himself and his family. The
fact that the transaction was illegal suggests a certain societal level of moral
indignation regarding the act of selling an individual’s organs to improve his/her
economic circumstances. Yet such real-life scenarios are more common than is
generally recognized and pose significant normative issues regarding individual
human rights, corresponding duties, free choice conditions and market-driven
economic processes.

For example, should a list of fundamental human rights include the right for
each individual to retain his/her own body organs, or is such a right contingent on
the person’s economic circumstances? If Nicolae cannot obtain basic essentials such
as food and shelter without selling a kidney, should he have a (legal) right to do so?



HUMAN RIGHTS CONCEPTS AND PRINCIPLES

Exhibit 3.3 Selling Kidneys in Moldova

35

Selling of Kidneys Becomes
Moldovan Cottage Industry

Desperate Villagers Recruited by Illegal Organ Network

By DMITRY CHUBASHENKO
Reuters

Minjir, Moldova. Nicolae Bardan
took his five-year-old son off

his bicycle, entered his modest
limestone house, threw some
wood into the stove and put a
large loaf of homemade bread on
the table.

All this — bicycle, house, fire-
wood and bread — Nicolae bought
with the money for his kidney,
which he sold illegally to an
Istanbul clinic eighteen months
ago. For the kidney, Nicolae, a
twenty-six-year-old welder in a
tractor brigade, pocketed a
modest $3,000.

But in his native village, which
lies forty-four miles west of
Chisinau, the capital of this
former Soviet republic, the sum
appears huge. Nicolae would have
had to work thirty years to earn
that much.

“The one who got my kidney is
a good bloke; I talked to him,”
Nicolae said. “He said he had
played soccer in Europe; his
kidney was injured in one of the
matches.”

Nicolae’s story is typical of
those of many of his countrymen
seeking to keep body and soul
together. Nicolae, whose monthly
salary of about $6.50 has not been
paid in three years, said his woes
started in the mid-1990s when
he was left out of Moldova’s
nationwide land privatization
campaign. Because he did not
belong to a Soviet-era collective
farm, he was not entitled to an
allotment of land.

Tiny Moldova, wedged
between Romania and Ukraine
and once known as “the
blossoming orchard of the Soviet
Union,” is now Europe’s poorest
country. Most of its population of
about 4 million survives on small
private farm plots.

After the birth of his son,
Nicolae and his family were
forced to move from one place to
another for four years, living for a
while with relatives and friends,
but moving on sooner or later
because there was never any
money to pay their hosts.

Driven by despair, he went to
work in Russia but soon returned.
“I spent a few months in Moscow,
but there was no normal life there.
The police would chase you
everywhere.”

Hope gleamed unexpectedly in
his native village. A woman from
Minjir, who is now being inter-
rogated by Moldovan police, told
Nicolae he might earn easy money
in Turkey if he sold one of his
kidneys there. A police spokesman
said that another woman, allegedly
the head of an illegal transplant
network in Chisinau, is being
sought by Interpol.

But months before police
cracked down on the transplant
syndicate, Nicolae was given a
foreign passport and sent to
Turkey by bus to sell his kidney.
“I spent three weeks in Turkey,
including the first week in a hotel
on the Mediterranean coast,” he
said. “I just had a rest and ate as
much as I could. I had not eaten
that much for ages.”

The second week he spent
in Istanbul, where several
Moldovans were undergoing a
series of medical checks in
preparation for kidney transplant
operations. Finally, the man who
was to receive Nicolae’s kidney
arrived. The operation, with the
use of modern equipment
unavailable in Moldova, was
performed without complications.
A week later, Nicolae was on a
bus heading back to Moldova.

Nicolae said recipients of
kidneys had to pay up to
$100,000 for such operations,
which he said are performed in

private Istanbul clinics. Moldovan
donors are entitled to 3 percent

of this sum. “They say Romanian
donors also came to Istanbul but
were paid $10,000,” he said.

“In Turkey this is very well
organized; some donors were
brought to Europe by planes for
operations,” Nicolae said.

On his return to Minjir, Nicolae
paid off his debts, bought an
unfinished house for $950, a ton
of wheat for $100 and a truckload
of firewood for another $100. He
built a summer kitchen and dug
out a cellar.

Thanks to precise laser surgery,
the operation scar running across
Nicolae’s waist and back is
almost invisible, and he boasts
how he and three of his neighbors
recently handled a truckload of
several tons of grapes.

Village doctor Simion Mitu
disapproves. “All of them are
crippled people,” he said. “In five
or seven years they will really
suffer from lacking one kidney,
but Moldovan hospitals will not
be able to help them.”

Official police data show that
thirty-six Moldovan citizens have
donated organs illegally abroad.
Medical experts say the actual
figure is much higher. Mitu said
he knew of at least seventeen
villagers in Minjir, which has
about 7,000 inhabitants, who had
sold kidneys abroad.

Maria Golban, twenty-seven,
who lives in the nearby village
of Brateanovca, said the same
woman who advised Nicolae to
sell his kidney advised her to sell
one of her kidneys in Turkey.

“The operation went all right.
A forty-year-old Turkish woman
got my kidney. I saw her but
never spoke to her,” she said.
“This was my own decision, no
one forced me. I did not want
my husband to sell his kidney;
he needs to work,” she said.
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Maria’s husband is paid about
$50 a year for tending village
cattle, and the couple and their
two children, age five and eight,
survive largely on the cottage
cheese they make.

Maria’s daughter remembers
the day her mother brought
her nice dresses and candy
from Turkey, and it is an open
secret how these treasures
were acquired. “When I grow
up, I will also sell my kidney

if I need money,” the little girl
said.

Maria said many villagers had
asked her for help in selling their
kidneys in Turkey. “I would not
wish my greatest enemy to follow
the same path as I did,” she said.
“I know, God also does not like
the way I acted, but I hope he will
forgive me.”

The local Orthodox priest,
known as Father Antoniu, is
dismayed by the organ sales.

“This is like suicide, when a
human being gives away what he
was given by God,” he said. “But
[the villagers] are pushed to that
by despair . . . and sacrifice
themselves to their children.”

Source: The Washington Post, 7
December 2000, p. A49. © 2000
Reuter’s. All rights reserved. This
article reprinted with permission.
RSi Copyright Clearance License
3.5398.1670683-45413.

If not, do other societal actors (who?), in Moldova or in other nations (where?), have
a moral obligation (when?) to do something (what?) to assist Nicolae? Why?

If a priority value is placed on free choice, Nicolae should be free to choose to
sell his own kidney. However, is such a choice really “free” when his life circum-
stances are so desperate that he appears to have no other viable alternative (and thus
no real “choice”)? If Nicolae must provide for himself and has the ability to do so
by selling his kidney, does the market process serve as an efficient (and ethical)
intermediary? The European soccer player who received Nicolae’s kidney may
have paid as much as $100,000 for the operation, while Nicolae received $3,000 in
addition to some days of rest and good food in Turkey. If such transactions were
confined within each nation state’s borders, it is doubtful Nicolae could have found
a financially capable buyer in poverty-stricken Moldova. Therefore, this international
business transaction (albeit illegal) probably provided Nicolae with an otherwise
unavailable option (however distasteful). Should this case scenario constitute evi-
dence for, or against, international trade? What normative criteria should determine
when such trade should be permitted or regulated?

As extreme as this case scenario may appear, the issue of trade in human organs
is real and actively debated. An article published in the 2 October 2002 issue of the
Journal of the American Medical Association'” cited evidence of kidney sales occurring
as commercial transactions in South America, the Middle East, South Africa,
China and Pakistan. This article reported on a study of over 300 individuals in
Chennai, India, who had sold a kidney at least six years earlier. The study investi-
gated whether an improvement in economic circumstances might justify such sales
for the donor while, more obviously, benefiting the recipient when an insufficient
supply of donated kidneys exists for needed transplants. The findings demonstrated
that most donors had become worse off in both their financial circumstances and
their health.

This study, however, can also illustrate the nature of ethical criteria for public
policy choices. If the study had shown that donors had improved their financial
position, should commercial kidney transplants then be made legal? Is the relative
health of the donor also a necessary part of the calculation, or is that factor up to
the donor as a potential trade-off choice? Or do commercial kidney sales fail an
ethical “free choice” test? If so, who bears what responsibility, where and when, to
assist someone in Nicolae’s position so that other alternatives become available?
These questions are pressing and their answers are important to many individuals,
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including the young daughter of another kidney donor, Maria Golban. As noted in
the Exhibit 3.3 article, this young girl already seems to know that any rights to her
own body may have practical limits when the need for money is paramount.

One way to define human rights is to formulate a list of ethical minimum
conditions deserved by any individual. Many potential rights (ESC and/or CP) will
involve relatively objective factors such as rights to your own body, adequate food
or owned property. Other factors may involve more subjective concepts such as
the right to a fair hearing, to participate in government, or respect for an indi-
vidual’s “human dignity.” Some items may test the limits of a “minimum” conditions
criterion, such as the UN Declaration’s endorsement of a right to free elementary
education and periodic holidays with pay. " As the development of such lists would
suggest, identifying certain items as fundamental human rights necessarily involves
issues of prioritization.

Prioritization is inherent in decisions regarding which (priority) values to
include and which (less essential) values to exclude. Prioritization issues also arise
when valued rights clash, as when one individual’s right to adequate food seem-
ingly conflicts with another individual’s right to private property. The further one
progresses from the central core right(s), the more potential also exists for
interactions among various rights, raising analytical questions regarding sequential
cause-and-effect conditions. In such circumstances, priority may be assigned to
one right that is causally necessary to attain another right of equal or even higher
inherent value. This calculation often occurs in debates over whether CP rights lead
to the achievement of ESC rights, or whether the latter rights are preconditions
for enjoyment of the former. Even if rights in both categories were considered equal
in inherent value, practical priority would be assigned to the rights believed to be
necessary causal agents for attainment of the other valued rights.

[As an exercise, readers might develop a list of fundamental human rights, either
beginning with a blank slate or by reviewing and possibly revising (additions and/or
deletions) the UN Declaration’s list contained in the appendix. The exercise could
rank-order priority items and indicate likely areas of potential interaction among
listed rights. ]

Despite the challenges of defining an agreed list of human rights, some speci-
fication of rights appears essential to provide practical standards for judgments
and a guide for future actions in a global society. Beyond meeting this first challenge,
however, ethical analysis must also provide a way to respond to the second chal-
lenge as well. If defined individual human rights are agreed upon, what corollary
duties are thereby imposed on other individuals or institutions, and what types of
actions should be taken to fulfill these obligations?

This second challenge can be tackled by employing the concept of levels of
ethical responsibility. A minimal duty is to respect the human rights of individuals
by not violating their rights (i.e. do no harm). In many cases, this minimal obligation
is termed negative or passive because one’s duty is fulfilled by inaction (refraining
from actions that would violate an individual’s rights). This viewpoint is often
associated with basic CP human rights reflecting freedom or liberty argued to inhere
naturally to the individual unless violated by others. Of course, a condition of natural
freedom would hold only so long as all individuals respect such a right for all other
individuals. The negative/passive approach thus begs the question regarding whether
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a violation of someone’s CP human rights would impose any duty on third parties
to help protect or actively assist the harmed individual. By recognizing specific CP
human rights, does the US government incur an ethical obligation to help protect
those rights for individuals in other countries?

Discussions of ESC human rights generally incorporate a more active or positive
sense of ethical duty. Many human rights classified in this category appear to require
some minimum allocation of resources to permit their attainment. In a global
society characterized by resource scarcity or significantly unequal resource dis-
tribution that leaves some individuals below the minimum required to realize their
human rights, ethical duty may entail some resource transfer. The US government’s
rejection of a human right to adequate food appeared motivated by a desire to
avoid any such ethical obligation to provide active assistance to hungry individuals
in other countries.

If human rights do impose corollary ethical duties or obligations on others,
are there varying degrees of responsibility on different actors or limits to the type
of action required? Under what circumstances, and to what extent, should an
ethical US foreign policy allocate resources to aid foreign populations, whether
to avoid starvation or to escape from political repression? Ethical analysis provides
tools to examine this question by employing concepts such as causality, capability,
knowledge, proximity, critical need and last resort. These factors, identified in
Chapter 2’s discussion of delimiting corporate social responsibility, can be used to
evaluate, and compare, relative levels of ethical responsibility among various
international actors.

Thomas Donaldson presents an example of applying guidance from ethical
analysis to international financial policy in an article on “The ethics of conditionality
in international debt.”'*The International Monetary Fund can offer loans to nations
that confront serious balance of payments problems. Many heavily indebted
developing nations have used IMF facilities to avoid default on large foreign debts.
The loan agreement generally requires recipient governments to change certain
policies in ways designed to stabilize and improve the nation’s economy, but
often with short-term financial hardship on local populations, especially among the
poorest segments, with no guarantee that financial conditions will actually improve
in the future.

The general ethical justification for such IMF policy requirements is that current
economic hardships may be necessary to achieve longer-term economic improve-
ments. However, this teleological approach is traditionally based on macroeconomic
projections that sometimes prove inaccurate and do not generally address how
the policies will distribute costs and benefits on individuals or segments of the
developing countries’ populations. The uncertainty of the projected outcomes,
combined with the apparent heavy cost paid by already poor segments of the public,
lead ethicists such as Donaldson to favor the incorporation of more deontologically
oriented policy rules based on distributive justice concerns. Donaldson argued
that the condition of the poorest segment of a developing nation’s population should
not be made worse by an IMF loan’s requirements, even in the short-to-medium
term.

One way such a value choice might affect policies in organizations such as the
IMF and the World Bank would be in how a policy’s success is measured. Traditional
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approaches focused on macroeconomic measurements of poverty reduction such as
a nation’s per capita income growth. However, per capita income measures do not
reflect the distribution of income within a population, so impacts on impoverished
segments of the population would remain unknown. Even if the policy changes
benefited the majority of the population (similar to a utilitarian’s “greatest good
of the greatest number” standard or a democratic majority), Donaldson’s criteria
would adjudge such a policy action ethically unacceptable due to its dispropor-
tionately negative impact on individuals already occupying the society’s least
advantaged position.

The IMF policy example illustrates a traditional tendency on economic or
business issues to employ teleological reasoning that draws on the type of cost/
benefit outcome calculations familiar to professionals working in these fields.
These outcome projections can be used prescriptively to guide operational
programs. Conversely, viewed from a consequentialist perspective, possible ethical
duties to act may also be diminished if projected outcomes will not attain the
desired objective. Theoretical human rights obligations to aid oppressed or starving
individuals in other countries may thus be offset by judgments on the likely feasi-
bility of attaining the goal. Even though such issues of practicability raise legitimate
considerations in ethical reasoning, a teleologist should guard against making ration-
alizations into justifications. For example, the reliability of outcome projections
depends on probability assessments at a selected future time, subject to potential
influences from numerous unforeseen variables. An equally appropriate test for
practicability might be the less demanding standard of progress rather than
achievement. Ethical decisions might require only action that advances conditions
to make a desired goal more attainable at some time in the future rather than a goal’s

assured achievement at a time certain. '’

International business, human rights and good
corporate citizenship

Discussion in this chapter thus far has illustrated primarily issues relating to
national government responsibilities on human rights concerns. In line with the
UN Declaration’s call for “every organ of society” to respect and secure these rights,
how should international business define and respond to human rights obligations?
Perhaps surprisingly, corporations increasingly acknowledge a relationship to human
rights issues. The most obvious connections arise from direct economic activities,
although resultant impacts occur, both directly and indirectly, on other types of
human rights as well. 1o

Historically, international corporations rejected responsibility for CP human
rights, usually asserting a stance of political neutrality in the domestic affairs of
host nations. As discussed in the next chapter, this posture initially accorded
with the preferences of national governments that demanded foreign corporations
not interfere in a nation’s internal political affairs. By contrast, business could
hardly deny a relationship to economic goals and, consequently, some role in influ-
encing the potential attainment of ESC rights. The central assertion of capitalist
market philosophy holds that private corporations, pursuing their self-interest, will
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(through the guidance of Adam Smith’s invisible hand) achieve the greatest economic
good of the greatest number of people. Of course, this utilitarian belief does not
address distributional consequences for minorities, or in general whose individual
rights may be sacrificed for the benefit of the majority. Still, corporations could
claim that their activities generate a larger economic pie and that governments bear
any responsibility to redistribute resources to benefit disadvantaged individuals.
More recently, business has made broader assertions, declaring that the
economic growth stimulated by international commerce will produce progress on
the realization of CP human rights as well. For example, a 1994 BusinessWeek editorial
argued that expanding foreign trade and investment promotes middle-class growth
that, in turn, will lead to greater respect for individual human rights, even under
oppressive political regimes. The assertion was offered as part of an argument to

“delink” trade and human rights in US foreign policy.

The idealists are right to pursue their agenda of supporting individual
human rights around the world. But linking that agenda to US trade
policy can and has hurt the American economy. Just as surely, rapid
economic growth in the Third World is a solvent of the bonds of oppres-
sion. Building a strong middle class overseas through foreign investment
and trade has led to greater individual rights in South Korea, Taiwan, and
elsewhere, even in the face of authoritarian governments ruling in the
name of communitarian values. The truth is that delinking trade from
human rights policy is the pragmatic way to promote human rights

overseas. 17

This rationale offers a teleological argument that should be testable at some point
in time. However, when should projected results be expected, and should the
policy be abandoned if anticipated outcomes are not achieved? Such a policy test
arose when the United States established normal trade relations with China, cutting
the link between periodic Congressional renewal of bilateral trade policy and
evaluations of human rights conditions in China. However, subsequent reviews
of China’s progress, including in the US State Department’s annual human rights
reports, often found that China’s record improved little and sometimes actually
worsened even as US—China trade and foreign investment ties increased
dramatically.

For example, consider the reports in Exhibit 3.4. Does such a record call into
question the projected sequential impact of economic growth on respect for human
rights, or was it simply too soon to expect measurable results? Should international
business be held responsible for making a positive impact on respect for CP human
rights, or simply to avoid contributing directly to the violations of such rights?
(These questions will be explored more fully with other examples in the next
chapter.)

Some individual companies specifically incorporate human rights concerns into
decisions on business operations. Levi Strauss & Co. generated headlines in 1993
when the firm announced the termination of most contractual relationships in China
due to the country’s “pervasive violation of human rights.” New company guidelines
on its international business relationships had prompted a review of human rights in
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Exhibit 3.4 Trade and Human Rights in China

1996

“China’s economic reforms have failed to
alter the government’s pattern of systematic
disregard for basic human rights, according to
the State Department’s annual report on human
rights around the world.

The report, to be released today, finds that a
fundamental premise of US policy toward
China — that expanding trade and economic
opportunity will lead to greater individual
freedoms for Chinese citizens — appears to be
invalid.

‘The experience of China in the past few
years demonstrates that while economic
growth, trade and social mobility create an
improved standard of living, they cannot by
themselves bring about greater respect for
human rights in the absence of a willingness by
political authorities to abide by the fundamental
international norms,” the report concludes.

This assessment appears to contradict the
premise of the Clinton administration’s decision
to maintain normal trade relations with China
rather than curtail them to protest the Beijing
government’s human rights performance.”

Source: T. Lippman, “Rights Report Questions
US Policy on China,” Washington Post, 6
March 1996, p. A10.

2001

“The US State Department said yesterday
that China’s human rights record worsened last
year, as the authorities intensified their actions
against religious groups . . .

Michael E. Parmly, acting assistant secretary
of state for democracy, human rights and
labour, announced that, as expected, the US
would sponsor a resolution condemning
China’s human rights practices at the UN
Commission on Human Rights in Geneva next
month.

He cited half a dozen areas of concern,
which also included restrictions on freedom of
expression, and on workers’ rights.”

Source: S. Fidler, “China’s Human Rights
Record worsens, says US Report,” Financial
Times, 27 February 2001, p. 7.

2003

“The Bush administration has accused China
of backsliding on human rights commitments
it made to address US concerns, including
specific promises that helped persuade
President Bush not to pursue a resolution
condemning Beijing at a UN forum in Geneva
this year . . .

US officials have argued that China has
failed to live up to a pledge made during bi-
lateral talks in December to invite UN human
rights investigators to examine allegations that
China puts people in jail without giving them
due process, restricts freedom of religion and
allows torture in prisons.”

Source: P. Pan, “China Ignoring Rights
Pledges, US Charges,” The Washington Post,
21 August 2003, p. Al6.

2004

“ ..the House of Representatives voted
402-2 in favour of its own non-binding
resolution calling on the Bush administration to
take action against China at the UN Human
Rights Commission in Geneva . . .

China reacted angrily last week to the State
Department’s annual human rights report,
which was strongly critical of China’s crack-
down on political and religious dissent, some-
times using the international ‘war on terror’ as
apretext. ..

Christopher Smith, a Republican who spon-
sored the resolution, was quoted by Associated
Press as saying: ‘We trade, they torture; we
trade, they abuse; we trade, they incarcerate.””

Source: G. Dinmore, “Powell hints at Action
on China’s Human Rights Record,” Financial
Times, 4 March 2004, p. 5.



42 ETHICS FORINTERNATIONAL BUSINESS

over forty countries, leading to a company decision to withdraw from business
relations in China and Burma.'® Other international enterprises specifically endorse
human rights principles, such as the UN Declaration, employing various formu-
lations to express the nature of their perceived responsibilities to respect, support
and/or promote such standards. "’

Arguments for business responsibilities on human rights issues can draw on
citizenship notions, particularly for those firms that participate and benefit exten-
sively from the global political economy. When a private business enterprise
is granted rights as a legal “person,” that corporation owes citizenship duties to the
nation within which it operates. International enterprises often hold simultaneous
citizenship in literally scores of nations, creating the potential for a clash of loyalties
should the interests of its various host nations conflict. Although the concept
of global citizenship does not yet correspond to a sanctioned political authority,
a growing number of corporations promote increased international integration
among national economic and political systems and pursue global business strate-
gies that supersede the interests of individual nation states. As principal beneficiaries
of globalization, these enterprises owe some type of corporate citizenship responsi-
bilities to the global society they serve, even if that society still lacks a
correspondingly organized polity.

Human rights concepts and principles can provide emergent guidelines for
international corporate citizenship where diverse and sometimes conflicting national
legal standards offer insufficient direction for ethical decision making in a global
political econorrly.20 Nation states are currently struggling to negotiate a legal
framework to manage the impacts of globalization, clearly recognizing the need for
agreed standards to govern the rapidly growing range of political, economic and
social interactions. While this drive to devise an international legal framework
merits attention and effort, legal standards must be based upon a sufficient societal
consensus on underlying values and norms. Comparatively less attention has been
paid to the type of ethical analysis that can help identify, clarify and communicate
these norms for an emergent global society. The deontological standards suggested
by human rights principles may provide a starting point for this analysis as well as
a background context for the following chapters that examine topical sets of global
ethical dilemmas in an attempt to determine Who should do What, When, Where
and, especially, Why?

Notes

1 T. Gladwin and 1. Walter, Multinationals under Fire, New York: Wiley, 1980, p. 132.

2 “UN Universal Declaration of Human Rights,” online, available at <http://www.un.org/
Overview/rights.html> (accessed 10 March 2004).

3 The United States has ratified the Covenant on civil and political rights but is only a
signatory to the Covenant on economic, social and cultural rights. The UN High
Commissioner for Human Rights maintains an up-to-date list of countries’ adherence
to human rights treaties, accessible through a UN website at http://www.un.org/
rights/index.html.

4 For example, an appeal to human rights helped justify outside military intervention against
Serbia’s actions in its province of Bosnia in 2000. Chapter 4 discusses several similar
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Chapter 4

POLITICAL INVOLVEMENTS
BY BUSINESS

Introduction

LOBALIZATION CHALLENGES NATIONAL POLITICAL
GS OVEREIGNTY as growing economic interdependence ties national
political fortunes to developments and decisions taken outside a nation’s territory.
When trade comprised most of world commerce, governments viewed foreign
business as an external influence subject to customs controls at the border. The
rise of multinational enterprises (MNEs) in the post-World War II era introduced a
new actor on the international political stage. Utilizing foreign direct invest-
ment (FDI), MNEs established locally incorporated but foreign-controlled entities
inside numerous economies, simultancously taking on multiple national citizen-
ships. These foreign subsidiaries penetrated more deeply and exerted greater
influence on national economic processes than traditional export/import trans-
actions. Controversy ensued over how MNEs should interact with national political
authorities and their resulting impact on local societies.

Value standards related to political involvements by MNEs evolved from simple
admonitions on non-interference or neutrality to more complicated and sometimes
conflicting calls for companies to exercise political influence. A broadly accepted
standard proscribes MNE activities that corrupt governmental processes or subvert
national interests to advance corporate profits. More controversial are cases involv-
ing countries whose governments are ineffective, unrepresentative or repressive
to their own people, typically involving systematic violations of civil and political
(CP) human rights. In these circumstances, MNEs may be viewed as complicit
in governmental violations and/or capable of influencing political change. When and
Where should MNEs become involved in political activities? What should they
do? Who should decide? And Why? That is, which reasoned value principles should
guide these determinations?

This chapter explores a series of prominent cases where international cor-
porations became involved in national political activities. The most distinctive
illustrations arise when large natural resource MNEs exert disproportionate influ-
ence in small economies governed by ineffectual or abusive national regimes. In
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most cases, business involvement stems either from a causal connection to human
rights violations or potential business capability, in the absence of action by more
responsible political parties, to bring about positive change. The application and
limits of principles derived from these case experiences may also be evaluated
for relevance to other situations where business causation or capability is more
limited.

Chile versus South Africa

Two cases in the early 1970s seemed to set polar opposite guidelines for business
involvement in political activities. A standard for non-interference in a nation’s
internal affairs emerged from widespread allegations that ITT Corporation con-
spired to overthrow a democratic government in Chile. The election of socialist
Salvador Allende engendered fears that Cuban-style communism would spread
in Latin America, leading to US support for efforts to debilitate or topple the
regime. Investigations revealed that ITT Corporation encouraged CIA assistance
to Chilean opposition groups secking to destabilize the economy, worsen social
unrest and prompt military intervention.

The Chilean case embodied the worst fears regarding MNE involvement in
political activities. A foreign corporation, invested in a developing country, appeared
to collude with its home government to subvert Chile’s political sovereignty
and democratic processes in order to advance both US foreign policy goals and
ITT’s business interests. This case helped inspire a non-interference principle set
forth in UN and other intergovernmental documents that admonishes MNEs against
involvement in a nation’s political activities.! The standard reinforces national
political sovereignty, shielding national regimes from outside interference in their
internal affairs. Many corporations adopted a parallel principle, eschewing any role
in political processes and professing neutrality in all political matters.

The second case, contemporanecous with the ITT affair, dealt with foreign
corporations doing business in or with an apartheid-ruled South Africa. In this case,
apartheid denied non-whites basic CP rights based solely on racial discrimination
while concomitantly condemning the majority black population to inferior socio-
economic conditions. As the international community began to press for changes
in South Africa, MNEs became sandwiched between the apartheid rules of South
Africa’s political system and increasing calls in the United Nations and among civil
society groups for business to adhere to international human rights standards.

The dilemma confronting MNEs invested in South Africa was complex.
Following international human rights standards in their employment practices
meant violating, at least, some petty apartheid laws mandating racial segregation in
lunch rooms and rest rooms, and prohibiting non-white supervision of white
employees. Going further by pressing for political reform of the apartheid system
required direct involvement in domestic political processes. At the extreme, MNEs
could withdraw from the country in an effort to weaken the economy and loosen
the government’s hold on power. However, such motivated action would essentially
constitute an effort to overthrow an existing national government. In fact, even
political actions by business to abolish apartheid laws could be viewed as an attempt
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to promote regime change, because the minority white government could not
remain in power if the apartheid system was dismantled.

The argument for MNE political involvement in South Africa was generally
presented as an exception rather than an abandonment of the general non-
interference or political neutrality principle. The rationale for this case exception
— the Why of the ethical determination — rested on a judgment that the egregious
circumstances in South Africa presented a case of critical need, requiring a response
from any capable actor along the subsidiarity chain, if other more responsible
(political) actors failed to take action. Although many governments historically prac-
ticed racial and other forms of discrimination, few regimes so blatantly enshrined
the rules in law and systematically enforced them against the majority through
police-state repression. And while the United Nations and some governments
rhetorically censured South Africa, the limited economic sanctions imposed on the
regime seemed unlikely to end the apartheid system.

These two cases, which reflect disparate norms for MNE political involvements,
pull corporations in different directions. Business identifies most casily with the
non-interference standard, asserting a posture of political neutrality when caught
between the conflicting policies of different national governments. The clear trend
since the 1970s moved in the opposite direction, however. Governments seldom
encourage MNE:s to undertake political activities in other countries, but civil society
groups increasingly urge corporations to act against governments that violate the
human rights of their citizens. The rationale for intervention holds that international
human rights values take priority over the principle of national political sovereignty,
especially when a national government forfeits its legitimacy by systematically
violating its citizens’ rights. Although other international political authorities should
act in such situations, their failure to do so can shift greater responsibilities on to
MNE:s as the next most capable actor in the subsidiarity chain. The challenge for
business is determining who decides when and where corporations should become
politically involved, and what specific actions they should undertake.

Lessons from the South African experience

Business responses to apartheid in South Africa offer a wealth of case experience that
significantly shaped subsequent views on international corporate social respon-
sibility. Despite widespread abhorrence of apartheid, corporations faced difficult
ethical choices regarding who should guide their determinations of when and where
to do what. An examination of decisions taken by MNEs in South Africa illustrates
how ethical concepts can be employed to help guide these value choices.?

In deciding who should guide them, many MNEs initially turned to their own
governments for a determination of whether to conduct business in South Africa.
Governments can (and do) prohibit or restrict their corporations from doing
business with certain countries as a foreign policy tool. However, most governments
in Western industrialized countries, home to nearly all MNEs, placed only limited
restrictions on trade with South Africa, primarily affecting arms exports. Without
support from these governments, UN economic sanctions went no farther. The
United States was especially reluctant to impose heavy sanctions against an allied
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regime in the Cold War fight against communism, particularly given South Africa’s
important geographic location for ocean commerce and its endowment of scarce
strategic natural resources, including manganese, vanadium, chrome, platinum,
gold, corundum and rhodium. Without governmental restrictions, legal guidelines
left MNEs free to conduct business in the South African economy.

The failure by governments to exert more pressure on South Africa’s apartheid
regime came despite growing political activity in many countries aimed at forcing
stronger legal measures. Groups agitating for tougher action in the United States
included civil rights organizations, religious institutions, university students and
other coalitions that supported a more activist US policy in favor of human rights
standards. These groups forged cooperative ties to coordinate their activities in
ways replicated in later years on other human rights issues. Failing to achieve satis-
factory policy change in the political arena, the groups next directed their efforts
at corporations with substantial business investments in South Africa, calling upon
MNE:s to use their economic position to oppose the apartheid regime.

Should business take guidance from civil society groups on political involvement
issues when those groups have been unsuccessful in achieving government action
through established political channels? The activist groups advanced an affirmative
economic argument by using shareholder resolutions, stock divestments, demon-
strations and boycotts to bring marketplace pressures on corporations doing
business in South Africa. However, an ethical argument also suggests that MNEs
should choose the best normative action, even on political involvement issues,
whether or not they are forced to do so by legal mandates or marketplace threats.
In particular, the case for contravening the non-intervention or neutrality principle
in South Africa rested on a determination that the prevailing government was
illegitimate. Despite retaining the diplomatic recognition of numerous govern-
ments, the regime’s power rested on an apartheid structure that violated basic
human rights and denied representation to a majority of its population.

Besides home governments and civil society groups, MNEs could also seek
guidance from the host society, especially from the people most affected by their
actions or inaction — in this case, the non-white population of South Africa. Although
it seemed evident that victims of apartheid would favor its abolition, their ability
to provide practical guidance for MNE action was less clear. The consensus leader
of black South Africans, Nelson Mandela, was imprisoned. Alternative represen-
tatives, such as African National Congress leader Oliver Tambo, Anglican Archbishop
Desmond Tutu, Zulu Chief Gatsha Buthelezi, and spokesmen for various labor
federations, sometimes offered conflicting views and advice. Attempts at public
polling provcd suspect or indeterminate. Many corporations turned to their own
employees for guidance, placing prime importance on the individuals most closely
connected with the company and, hence, arguably most directly affected by its
decisions.

Business also faced When and Where questions about actions in South Africa.
The When question arose as the issue of apartheid gained international salience.
Apartheid as a systematized form of enforced legal discrimination dates from
the Afrikaner Nationalist Party’s assumption of power in 1948, ironically the same
year the UN Universal Declaration of Human Rights was adopted. World attention
did not initially focus on apartheid, however, until the 1960 Sharpeville massacre of
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sixty-nine blacks, and not until Soweto street demonstrations resulted in 700 deaths
in 1976 did public revulsion galvanize opposition to the government’s brutal
enforcement of apartheid policies.

Corporations establishing operations in South Africa prior to these landmark
dates may have lacked sufficient awareness of apartheid’s repugnance and therefore
may have had less responsibility for their choice of actions. Certainly corporate
responsibility increases as decisions to invest in South Africa occur closer to the
1970s. As a general principle, corporate responsibility may be greatest when
a decision is pending to initiate business in a new country because, at that point,
the corporation retains the greatest degree of control over its actions. Just as
MNEs regularly conduct political risk assessments prior to investing in a country,
corporations could and should undertake “ethical risk assessments” to identify
and evaluate the nature of ethical issues such an investment may confront. Once
a business relationship is established, the MNE incurs complicating responsibilities
to other stakeholders in its new project and may be less capable of taking unilateral
action (as will be illustrated below in examining what actions MNEs took in South
Africa).

The Where question primarily concerned whether a corporation had to be
present in South Africa (through FDI) or if a trading relationship (exporting or
importing) also established corporate responsibility for political action against
apartheid. An invested enterprise acquired local citizenship, employees, customers,
suppliers and other stakeholder responsibilities inside the country. These linkages
created direct, proximate and sometimes causal connections between invested
MNEs and the surrounding apartheid-based society. By contrast, a company engaged
only in international trade transactions, selling to or buying from a South African
firm, remained external, lacking a physical or legal presence in the country.

Case experience with imports from South Africa provides few lessons regarding
corporate responsibility determinations. The most notable example involved the
sale of Krugerrand gold coins. Opponents of these purchases objected to the benefit
provided to South Africa’s export ecarnings as well as the symbolic importance
of a product closely associated with both the South African government and the
exploitation of black labor in the country’s gold mines. Retailers of Krugerrands
faced sporadic public demonstrations protesting their sale, but import trade gen-
erally appeared too limited and indirectly connected to apartheid to spark the level
of opposition generated against export sales to South Africa.

A prominent early case involving exports arose when allegations surfaced in
1970 that the South African government employed Polaroid cameras for photo-
graphs in identification passbooks used to restrict the movement of blacks inside
the country. Polaroid had no investments or employees in South Africa and its
exports went through an independent distributor. Still, Polaroid decided that “We
have a responsibility for the ultimate use of our product. . . . We as a corporation
will not sell our product in instances where its use constitutes a potential
abridgement of human freedom.” After failing to prevent the distributor from
making clandestine sales to South African government agencies, Polaroid terminated
its exports to the country.

Polaroid’s acceptance of end-use responsibility for its products represents a far-
reaching standard that will be addressed more fully in a later chapter on marketing
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issues. In terms of political involvement, this step constituted an attempt to cut
all connections between the company and the South African government’s violation
of the black population’s right to freedom of movement. From a deontological
perspective, even this rather indirect connection to the violator had to be termi-
nated.* From another viewpoint, a teleologist would question how Polaroid’s
action affected the outcome. Even though the company prohibited direct sales to
the government and then stopped all exports to the country, Polaroid cameras could
still be purchased in third countries and resold into South Africa, albeit probably
at a somewhat higher cost. Thus, the cameras might still be used in the passbook
system. Of course, in measuring the full consequences of an action, teleologists
might also evaluate whether Polaroid’s high-profile public decision increased
pressure for action by other MNEs that possessed greater political ability to oppose
apartheid policies.

Perhaps the most important trade relationship involved financial services, most
specifically international bank loans to the South African government. Although
MNE banks sometimes established branches in the country, the clear importance
of a loan relationship involved a transfer of funds from external private lenders
to the South African government for its disbursement in support of public policies,
potentially including apartheid enforcement. Particularly as the South African
economy weakened, these loans became more important to the government’s
viability, giving private banks increased potential capability to influence outcomes,
including public policy choices involving apartheid. Banks with significant South
African loan operations received considerable attention from civil society activists
pressing for business action against the apartheid structure.

Financial services face heavy regulation in most countries, drawing foreign
banks into a close relationship with government agencies. For banks dealing directly
with the government as a customer, the connection is closer still. The “product”
in these cases constitutes the loan funds transferred to the government for its dis-
position. Although loans must be repaid, with interest, the government benefits
from the immediate increase in available monies and the banks thereby provide
support for the government and its activities. Where loans go only to private sector
borrowers, an argument can still be made that MNE banks indirectly support
the prevailing government by injecting external financial resources into the South
African economy.

Among the banks that accepted social responsibility for their business with South
Africa, some institutions employed a teleological process by adopting policies
permitting loans to South African government agencies only for programs with
projected good consequences for the black population, such as improvements in
their housing or education. This conditional loan method attempts to control product
end use, similar to Polaroid. The use at issue with bank loans is clearly government
policies and conditioning loan use represents involvement in the political process by
denying funding options for any program that supports the apartheid system.
Alternatively, banks could choose a more deontological approach, deciding that
the ultimate use of loan funds is indeterminate because money is fungible within
a government’s budget. Under this principle, the ultimate outcome of the loan cannot
be accurately projected, so no commercial relationship should be maintained with
the apartheid government, or perhaps even with the South African economy.
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One event stands out as an illustration of how bank actions can impact an
economy and affect a government’s political fortunes. Under anti-apartheid eco-
nomic pressures, South Africa faced increasing difficulties obtaining foreign loans
to fortify its economy. In 1985 over two-thirds of South Africa’s foreign debt of
$16.5 billion was comprised of short-term high-interest loans from private banks,
enabling the government to sustain its financial activities. These loans could be
called in for repayment at any time. Although apparently motivated by financial
risk concerns rather than anti-apartheid objectives, Chase Manhattan Bank called
in its loans in August 1985, sparking similar action by other banks. South Africa
confronted loan repayment demands totaling $13 billion over four months. The
government was forced to freeze the debt, impose foreign exchange controls and
reschedule repayments, severely damaging the country’s currency and sending living
standards into a tailspin that seriously weakened the government’s position, even
among the white population.’

This discussion of bank capabilities clearly moves into the realm of decisions
regarding what actions MNEs should take, once a social responsibility link is
determined. Four principal options emerged in the South African experience that
also frame later choices in other human rights cases. (1) Where MNEs deny respon-
sibility, the firm may continue to conduct its normal business and refrain from
deliberate attempts at political involvement. (As noted earlier, the company’s
business may nevertheless have unintended political impacts.) (2) The MNE can
remain engaged in South Africa but implement reforms within its operations to
eliminate direct participation in apartheid practices and present an alternative
“model” for responsible business behavior. This approach avoids direct political
activities but actively opposes apartheid practices within the boundaries of corporate
operations while passively suggesting other companies do likewise. (3) Overt
political activity can be added to the second option, including public statements
against apartheid, financial support for opposition groups or lobbying activities
to change apartheid laws. (4) Corporate withdrawal constitutes the fourth choice,
with the MNE disinvesting from subsidiary operations and perhaps terminating
any business dealings with South Africa. Firms choosing disengagement may
or may not intend the potential political consequences of their action, including
weakening the South African economy and thereby perhaps hastening a collapse of
the apartheid regime.

An ethical assessment of these choices can be illustrated through the story of the
Sullivan Principles for MNEs doing business in South Africa. Reverend Leon
Sullivan, a black Baptist minister from Philadelphia, had joined General Motors’
(GM) board of directors in 1971. Immediately discarding the first option that
GM lacked social responsibility for its South African operations, Rev. Sullivan
initially urged the company to withdraw. However, during a trip in 1975, he heard
pleas from blacks in South Africa that MNEs use their resources to bring change
from within the country rather than withdrawing. In response, he helped develop a
set of business conduct principles that bore his name, asserting that the only ethical
justification for MNEs to remain in South Africa stemmed from their ability to create
positive change for the black population. Hence, the original Sullivan Principles
outlined six workplace reform standards covering issues such as equal pay for equal
work, training and promotion for non-white employees, and desegregation in
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corporate facilities. The sixth principle reached outside the workplace, secking
community improvements such as housing, education and health facilities. Exhibit
4.1 illustrates the uneven progress achieved using the principles and the mixed
reaction, especially among black South Africans, regarding whether such company-
level steps were enough. Readers might discuss whether the changes outlined in this
article constitute a necessary or sufficient MNE response to doing business within
South Africa’s apartheid system.

Essentially the original Sullivan Principles represented option 2, promoting
reform from within the South African economy but without overt political activity.
Implicitly, however, the standard lapped into political involvement. Although
desegregation actions were confined to the workplace, the area where corporate
responsibility and control are arguably greatest, certain steps could violate so-
called “petty apartheid” regulations on racial segregation. Adopting this position
suggests that business can ethically violate certain laws, rather than viewing legal
standards as an absolute mandate for business behavior. (In practice, the South
African government failed to challenge the MNEs on these regulations, which were
ultimately abandoned.) Formally, the Sullivan Principles only obliquely hinted at this
type of political effect by vaguely referring to secking “modification” of existing
working conditions through “appropriate channels.” Rev. Sullivan was clearer in his
interpretation, saying “implementation of the Principles placed companies in
confrontation with the law, but the changing practices of those companies brought
modifications of the law and its enforcement.”®

By 1980 nearly one-half of US companies invested in South Africa had signed
the Sullivan Principles. Several times the principles were elaborated in greater detail
and expanded to include items such as support for the right of black workers to
form unions. An auditing process monitored and then publicly rated each signatory
firm’s progress in implementing the principles. This evaluation process is consistent
with the teleological nature of the principles, which were based on projections
of achieving measurable progress in improving conditions for non-whites in South
Africa. Nevertheless, Rev. Sullivan deemed progress limited, primarily because
business actions directly impacted only those non-whites with employment ties to
the companies, which probably constituted no more than 1 percent of the country’s
work force. Possible multiplier effects from other firms adopting this “model”
behavior appeared slow and uncertain at best. He favored adding overt political
activity to the principles, effectively moving to option 3.

The so-called Fourth Amplification of the Sullivan Principles shifted formally
into the sphere of political involvement, specifying corporate commitment to work
for the elimination of apartheid laws and customs. Disparate reactions arose among
MNE:s regarding the appropriateness of such overt political activity. Some com-
panies balked at undertaking a political role in a country where the MNE operated
as a “guest”; other firms felt obliged at least to speak out to support rights for
their black workers. Rev. Sullivan clearly expected the companies to “do more than
make public statements . . . They must do their utmost to change the laws and
the systcm.”7

The intended outcome aimed at helping millions of non-whites, as quickly as
possible. Such an impact necessitated reaching far beyond the factory walls and
engaging in the society’s political processes.8 Sensitive to the severity of the critical
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Exhibit 4.1 Corporate Racial Reforms and Reactions

South Africa Blacks Give
U.S. Companies Praise —
and Knocks — for Race
Policies

By STEVE MUFSON

Staff Reporter of THE WALL STREET JOURNAL

Johannesburg, South Africa. J.J. Van Vewren,
managing director of Burroughs Corp. of South
Africa, remembers the annual company party
as a great success. “I was really pleased that
the black employees actually came; we are
trying to run more mixed social functions,” he
says.

Patrick Ndlovu, a black financial accounting
manager at the company, remembers the party
differently. “I could feel the tension,” he says.
“You could see the women who work in my
department dragging their husbands along to
meet me.”

Murmurs of discontent run beneath the
surface at US companies in South Africa.
While managements laud the role played by
units of US firms, in reality working for an
American company is a mixed blessing. Many
blacks remain deeply dissatisfied with the
progress being made toward equal treatment.

Burroughs, like other American companies,
stresses the positive aspects of its presence
here. Many South African companies wouldn’t
even try to mix white and black employees.
“Working for an American company has
changed my view on the way things are done,”
says Mr. Van Vewren, who is from the white
Afrikaner group that dominates this racially
segregated country.

Awkward moment. Sometimes, though, it
seems as though nothing has changed. Morris
Mashamba, a black leader of a Burroughs
engineering and technical team, recalls his
division’s annual party. A cookout was planned
at a private park. “At the last moment one of the
managers said the place wouldn’t accept
blacks, so we blacks couldn’t go; the whites
went anyway,” Mr. Mashamba recalls.

Even with the best intentions, American
companies have trouble doing enough. The
General Motors Corp. managing director here,
Robert White, has pledged legal support to
any black employee arrested for swimming at
beaches designated for whites only. But Mr.
White acknowledges that swimming isn’t the
big problem for blacks in Port Elizabeth, where
black unemployment runs around 50%. In the
past seven months, GM has laid off 1,000
workers.

Working for a US company can be better
than working for a South African company,
but many American companies fall short of
the goals set out in the code of conduct drawn
up by Rev. Leon H. Sullivan, a Philadelphia
minister. Petrus Mabuza, a boiler operator and
union shop steward at Colgate-Palmolive Co.’s
Boksburg plant, where a South African flag
flies in front, says, “Some of the clauses haven’t
worked out as well as we hoped.”

For example, Colgate used to have separate
canteens for black and white workers. Now
blacks and whites eat in the same canteen, Mr.
Mabuza says, but at different times. Salaried
workers (mostly white-collar and mostly
white) eat from 12:30 p.m. until 1:00 p.m.
Hourly workers (all black) eat afterward, from
1:00 p.m. until 1:45 p.m. Several white hourly
workers were reclassified as salaried workers
so they could continue to eat separately, Mr.
Mabuza says. (Colgate’s managing director
here, Gerald Nocker, won’t allow a visit to the
plant, but he says, “We’ve always had a damn
good relationship with our workers.”)

American firms can’t divorce themselves
from South Africa’s racial tensions. Mr.
Mashamba says many Burroughs customers
refuse to let him fix their equipment, use their
toilets or drink from their coffee machines
until a senior Burroughs official calls to
insist.

Mr. Ndlovu says that when he went to work
for Burroughs about sixteen months ago as
the financial accounting manager, all respon-
sibilities except the payroll were taken out
of his section. “I thought it was because | was
black. I got the feeling that I was window
dressing, just a statistic,” he says.
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Mr. Ndlovu also felt tension with his
Afrikaner supervisor and the fourteen people
working under him. “It breaks a white guy’s
ego to work for a black guy. Other whites scorn
him. I find I have to be on my guard all the
time.” Cautious about potential tensions,
Burroughs warned Elsby Ashby, a white
employee, that she would work for a black
man, Mr. Ndlovu.

General accounting responsibilities recently
were restored to Mr. Ndlovu. His supervisor
has warmed to him and is encouraging Mr.
Ndlovu to seek further advancement. “I think
I’ve gained their confidence now; I feel more
like part of the team,” says Mr. Ndlovu.
“Everybody gets on with him very well,” says
Miss Ashby. “He actually thinks like white
people think.”

Setting an example. One thing keeping
American companies in line is the Sullivan
Code. Lionel Grewan, a black South African
Citibank employee, keeps an eye on com-
pliance. Though US companies employ only
about 62,000 people — 44 percent of them black
—in a country of nearly 30 million, Mr. Grewan
argues that American companies can set an
example for South African businessmen. He
says that when a unit of Upjohn Co. complied
with a Sullivan Code guideline to pay 30
percent more than the official minimum wage
in Pretoria, other companies in the Pretoria area
were forced to match Upjohn’s salaries to hang
onto skilled black employees.

Mr. Grewan praises Monsanto Co. for
“adopting” a village and teaching agriculture
and public health. When the Reserve Bank
Clearing House refused to deal with blacks,
says Mr. Grewan, Citibank insisted that the
central bank accept whomever Citibank
deemed qualified. Mr. Grewan also is encour-
aged by increased lobbying by American
companies. Mr. Van Vewren of Burroughs says
that about 40 percent of his time is spent on
social and political issues rather than selling
computers.

Need for improvement. But Mr. Grewan
says, “American companies could do a lot
more.” With the South African economy ailing,
American companies have unusual leverage

to press the government for political change, he
argues. Though many companies help employ-
ees with housing, they do so within the Group
Areas Act restrictions that segregate neigh-
borhoods. Mr. Mashamba lives in a single room
without running water in a back yard in Soweto
because of housing shortages in the black
township.

A Sullivan Code report last year called
the promotion and hiring of blacks a “major
disappointment.” Only 18 percent of vacancies
for supervisors were filled by blacks, a sharp
drop from the year before. Only 61 percent of
all new hires were black, Indian or people
of racially mixed ancestry. (Blacks make up
70 percent of the population; whites make
up just 15 percent.) David Mogabe, a machine
operator at Colgate’s plant, complains that only
two out of more than twenty foremen are black
and only three more blacks are in training for
that job.

Of the 178 US companies that signed the
Sullivan Code, last year twenty-one were told
to take “more aggressive action” on their treat-
ment of black workers. A study by the Investor
Responsibility Research Council in Washing-
ton, DC, shows that US companies here pay
substantially more than their South African
counterparts, but they still don’t pay blacks
equally with whites.

Even blacks who reap benefits from
American companies remain ambivalent about
whether US companies should stay in South
Africa. “Investments by American companies
are used to subsidize the apartheid system;
their withdrawal would bring about pressures
for effective changes,” says Colgate’s Mr.
Mabuza.

“I have one big gripe with American
companies,” says Mr. Ndlovu, “Why 1986 and
not 1976? The companies now say that
apartheid is indefensible. Wasn’t it always
indefensible? It looks like all the companies
feel their investments threatened now. I feel
exploited. The issue isn’t us. It’s their money.”

Source: The Wall Street Journal, 11 March 1986,
p. 34. © 1986 by Dow Jones & Co. Inc. Reproduced
with permission of Dow Jones & Co. Inc. via
Copyright Clearance Center.
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need that existed in South Africa, Rev. Sullivan next established a timetable to
achieve system-wide outcomes. Declaring that “The evils of apartheid must come
to an end,” he announced in mid 1985 a two-year deadline to abolish apartheid in
South Africa. When this outcome failed to materialize, Rev. Sullivan withdrew
his support for the principles bearing his name and moved to option 4, calling on
companies to withdraw from South Africa and for the US government to institute
an economic embargo.9

The story of the Sullivan Principles in South Africa thereby illustrates a range of
corporate responses to calls for business action against apartheid. This experience
established some parameters for business choice options when faced with pressure
for political involvement in opposing regimes that systematically violate the human
rights of their citizens. The action choices can be roughly categorized as (1) business
as usual, (2) stay and reform your operations, (3) stay, reform, and become
politically active, and (4) leave. Historically, MNEs arrayed themselves along the full
range of responses. The majority of US firms supported the Sullivan Principles,
many even after Rev. Sullivan abandoned this approach. By early 1991 all but some
100 US MNEs had withdrawn from South Africa, although many enterprises
maintained trade or technology relationships with the new owners of their former
firms.

The method or completeness of corporate withdrawals generated controversy
regarding business intentions. Retaining some non-investment business ties could
be viewed as a cynical way to relieve public pressure on the MNE without sacrificing
all profits. On the other hand, corporations generally justified such actions as
a balancing of responsibilities to many stakeholders, including black employees
who could lose jobs and customers who could lose access to important products or
services if the MNE terminated all business relationships. How should a corporation
calculate the trade-off between the immediate harmful impacts of job loss on its
black employees, whose conditions had improved through the Sullivan Principles,
measured against the possible effect the MNE’s withdrawal might exert on
eventually weakening the apartheid system? This weighing of direct and indirect,
micro and macro impacts reflects the integrated network of stakeholders an MNE
develops after deciding to invest in a country. As discussed earlier regarding ethical
risk assessments, these ties complicate later determinations of how a business with-
drawal will impact various parties. Of course, retaining some business connections
and customer loyalty also makes reentry to the South African market easier under a
post-apartheid regime.

Even retrospectively, calculating the impact of business actions on the demise
of apartheid proves exceedingly difficult. A myriad of international, national and
local political and socioeconomic factors influenced developments in South Africa
in complex and interactive ways. Certainly MNE actions increased pressure on the
South African government to contemplate reforms while business retrenchment
and withdrawals contributed to the country’s declining economic health. Because a
full accounting would gauge cumulative effects over time, attempting an outcomes-
based decision regarding any one particular business decision becomes problematic.
Yet the cumulative impact is built on such individual decisions, which can dynami-
cally influence each other as they are taken. A teleological method of projecting
outcomes requires this type of case-specific calculation. A deontological, rights-
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based emphasis on rules and relationships brings its own challenges, especially
determining which values standards take priority and whose rights and welfare lay
the strongest claim on a corporation’s social responsibility.

Colonialism and civil war in Angola

Historical circumstances in Angola sequentially posed two political involvement
issues for MNEs, particularly for the dominant foreign investor, Gulf Oil. Gulf
began exploring for oil in Angola’s Cabinda province in 1954 and three years later
received a drilling concession from the Portuguese colonial government.lo Hence,
the first issue relates to Gulf’s involvement with colonialism. Striking oil in
1966, the company invested over $150 million to achieve production of 150,000
barrels a day by 1971, with substantial long-term prospects. This success drew the
attention of civil society groups opposing colonialism, who demonstrated against
the company, charging that Gulf’s strategic oil investment and growing tax and
royalty payments supported Portugal’s exploitation of a disenfranchised Angolan
population.

Similar to apartheid, corporations could point out that colonialism had not
always evoked strong opposition, at least in their home countries, whose govern-
ments permitted business relations with most colonial territories. Still, the post-
World War II movement to grant independence to former colonies should have
raised some ethical concerns. As early as 1961 armed insurgents against Portuguese
control had temporarily captured most of Cabinda province, forcing Gulf to
suspend its exploration activities, and undeniably creating an awareness of this
issue. When confronted by critics of colonialism, Gulf claimed political neutrality
but asserted its contribution to Angola’s economic development.

The controversy over Gulf’s involvement with a colonial regime in Angola
was overtaken by events in Portugal, where a military coup occurred in April 1974.
The new government sought to reduce the high costs of fighting Angolan indepen-
dence groups and offered a referendum on self-determination. Independence
and the withdrawal of Portuguese troops were planned for 11 November 1975.
Unfortunately, well before that date, competing factions within Angola caused
serious instability in a provisional government, leading to armed conflict among
three major groups. Portugal aided the evacuation of'its citizens and other refugees
but then left the country to the developing civil war. During the conflict, foreign
governments, including the Soviet Union, Cuba, the United States, China and South
Africa, provided significant support, including weapons and financial assistance, to
competing groups.

The Popular Movement for the Liberation of Angola (MPLA), the group backed
by the Soviet Union and Cuba, quickly seized control of Cabinda province, the
capital city of Luanda and roughly one-quarter of the country. Gulf maintained its
stated position of political neutrality but faced a dilemma putting this stance
into practice. The issue concerned tax and royalty payments due the government
of Angola for Gulf’s oil operations. In late 1975 Gulf paid over $100 million to the
government’s account in Banco Angola, located in the MPLA-controlled capital city.
Another $95 million was due at the end of the year, followed two weeks later by an
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additional $30 million. All three armed groups in the civil war now demanded
receipt of the monies. To put this revenue in perspective, US CIA financial assistance
provided to groups opposing the MPLA totaled $30 million. Should Gulf continue
to transfer payments to the Soviet-backed MPLA, whose military (including Cuban
soldiers) provided security around Gulf’s facilities in Cabinda, or should it recognize
the claim of anti-communist opposition groups, as urged by the US government?
Certainly Gulf’s payments represented significant capability to affect political
outcomes and its decision would constitute political involvement.

In the end, Gulf chose a path that seemed to maintain its neutral posture. The
company suspended operations but made its contractual payments as required,
depositing the funds in an escrow account to be held for an Angolan government
recognized by the world community. Of course, perspectives differed on whether
this action constituted political neutrality in the conflict. Gulf could claim it was
deciding not to act by refusing to choose which faction should receive the payments.
However, the MPLA could view such purported inaction as, instead, a deliberate
act to deny it access to the funds, because establishing the escrow account was an
action that changed the existing practice of making payments to MPLA-controlled
government accounts. In this case, taking no political decision as to which group
should receive the funds still constituted political involvement by altering the status
quo ante regarding the civil war factions’ comparative financial resources.

The MPLA accused Gulf of acting in response to US political pressure and
threatened to find other oil companies to operate the Cabinda facilities. While
discussions ensured, however, the MPLA made rapid gains on the battlefield and
by early 1976 controlled enough of the country to achieve formal diplomatic
recognition by the Organization of African Unity and many Western European
nations. Although the continued role of Cuban troops in Angola delayed US govern-
ment recognition, Secretary of State Henry Kissinger reportedly approved Gulf’s
release of escrow funds to the MPLA and subsequent resumption of its Cabinda
operations — an involvement that challenges the political neutrality claim Gulf
had advanced.

The Angolan case experience illustrates both the wisdom of carefully assessing
possible ethical risks prior to undertaking a business initiative and the difficulty
of anticipating all potential developments, especially over the longer-term life of a
major project. Growing opposition to colonialism should have alerted Gulf to
ethical questions regarding involvement in Portuguese-controlled Angola; however,
once invested, Gulf was drawn into an unanticipated civil war featuring Cold War
intervention by foreign powers. Turning the rhetoric of corporate political neutrality
into the reality of actions proved difficult if not impossible.

Even after the MPLA became the acknowledged government of Angola, Gulf
still faced ethical choices relating to political involvement. Armed anti-communist
forces continued to oppose the MPLA government and US conservative groups,
backed by some members of Congress, harshly criticized Gulf for its support of a
Marxist government.” Chevron later acquired Gulf, including its operations in
Angola. As the company transferred into new ownership, what ethical norms
should guide Chevron’s decisions relating to political involvements? Discuss how
Chevron should evaluate its Angolan situation and decide whether the change in
ownership should also occasion an adjustment in corporate policy. Why, or why not?
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Sudan’s north—south civil war

Oil also features prominently in the long-running but escalated civil war in Sudan.
Rather than the focused issues of colonialism and Cold War rivalries encountered
in Angola, Sudan’s civil war encompasses a variety of human rights issues, including
racial, ethnic and religious discrimination, forced displacements, slavery, and
violence against civilian populations. Root causes lie in both historical circumstances
and the lack of representative governance, along with an unjust distribution of
economic resources. At the center of Sudan’s civil war, both geographically and
financially, sit foreign MNEs that exploit oilfields located largely in the center of
the country, dividing the dominant Arab and Muslim North from rebel regions in
the black, animist and Christian South. MNE investors face charges that their
involvement fuels the political and military contflict and exacerbates human rights
violations, directly and indirectly, intentionally or unintentionally.

Colonial decisions laid the groundwork for contemporary civil strife. Britain
had administered the two dissimilar regions separately, but map boundaries and
the grant of independence in 1956 described Sudan as one nation. The South quickly
rebelled, initiating a conflict lasting until 1972 when the Northern-based govern-
ment promised the South greater autonomy and funding, Two years later, Standard
Oil of California (Socal), now Chevron, began oil exploration and found signifi-
cant reserves in 1978. The oil discovery helped rekindle tensions over power and
resource-sharing arrangements, leading to renewed violence. When several Chevron
employees died in a rebel attack in 1984 the company suspended operations and
sold its rights nearly a decade later. The purchaser, a Sudanese government-
sponsored consortium, added MNE partners from China, Malaysia and Canada, with
the Canadian firm (originally Arakis, later acquired by Talisman) supplying key
technical expertise and industry credibility. Another lull in the conflict permitted
renewed oilfield operations around 1997.12

Exhibit 4.2 describes the controversy Talisman faced by mid 2001. Civil society
groups organized a campaign similar to the anti-apartheid struggle to pressure
Talisman to withdraw from Sudan. Three aspects of this case scenario offer
particularly useful tests for ethical analysis. One issue explores whether or how
the nature of Talisman’s connection to human rights violations might affect the
company’s level of responsibility for resulting harm and a duty to take responsive
action. The second element examines how teleological evaluations of a proposed
Talisman withdrawal can yield difficult and uncertain choices between contrasting
outcome projections. The third aspect compares the related actions and motivations
of home country governments.

The enormous revenue stream from new oil production to Sudan’s government
coffers presents the most obvious connection linking Talisman at least indirectly to
increased civil war violence, especially with the close correlation between increased
oil revenue and growing military expenditures. In this respect, the MNE connection
resembles the role of Gulf’s royalty payments during Angola’s civil war. However,
several additional elements emerge in the Sudan case. The desire to develop new
oilfields in a secure setting appears to motivate the forced displacement of local
villagers, with military forces or armed militia groups using tactics ranging from
bombing and burning to rape and slavery. No direct evidence suggests the MNEs
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Exhibit 4.2 0Oil Fuels Sudan’s Conflict

Oil Money Is Fueling
Sudan’s War

New Arms Used to Drive
Southerners From Land

By KARL VICK
Washington Post Foreign Service

Bentiu, Sudan. Oil built the airport at Heglig,
the lavishly outfitted hospital next door and the
new school at Debap. Oil built the electricity
towers stippling the horizon and the tightly
packed, all-weather road that runs across the
broad savanna to Bentiu, where a thatched roof
keeps the sun off Veronica Nyabicele. She is
twelve months old, but malnutrition has held
her weight to nine pounds.

Qil has a role in that, too.

In a civil war that seems to be fueled by so
much — religion, for example, because one side
is Muslim and the other side is not, and race,
because one side is Arab and the other African
— nothing has supercharged the fighting in
southern Sudan quite like Nile Blend crude.

Large quantities of oil were discovered
under south-central Sudan in the 1970s. Before
it was drawn to the surface and piped north two
years ago, the slightly waxy, light-grade petro-
leum was merely one more token of the schism
between Sudan’s ruling north and neglected
south, something for the north to claim and the
south to contest.

Today, four oil companies are producing
more than 200,000 barrels a day — and more
firms are exploring other reserves. Export
revenue has doubled the government’s defense
budget over two years. And a multitude of eye-
witness reports say the new guns are being
used to drive tens of thousands of southerners
— like Veronica and her family — off their land
to secure the oil underneath.

“The fighting follows the oil,” said John
Ryle, an independent investigator who recently
released a report that documented a broad
government effort to clear the petroleum con-
cessions, sometimes using helicopter gunships
stationed at oil-field airports.

“I wouldn’t use the term ‘scorched earth,’
which implies a kind of systematic campaign,”
Ryle said. “But they are burning and attacking
villages.”

Such tactics are nothing new in Sudan’s civil
war, which has raged for eighteen years. Gov-
ernment troops and allied militias have been
fighting rebel groups seeking autonomy for
the country’s southern provinces. Human rights
groups and aid workers say the government has
razed villages, bombed hospitals and churches
and supported the militias’ abduction of south-
erners as slaves. The rebels have been accused
of similar atrocities on a lesser scale.

But the presence of oil has brought the fight-
ing to new areas, where it drives local people
out of the countryside and into government-
held garrisons such as Bentiu. Once it was
a town of 15,000; now its population can triple
or quadruple depending on the intensity of
fighting nearby. A handful of UN and private
agencies stand by with food and medical
care. The worst cases end up, like Veronica, as
stick figures in the therapeutic feeding center
run by Action Against Hunger, an international
charity.

“They all say the same thing,” an aid worker
said. “People came and destroyed their homes
and they had to flee.”

The situation has further stoked Western out-
rage over the Sudanese government’s human
rights record. While no American companies
are involved — US law prohibits them from
doing business in Sudan — the involvement of
Canadian and European firms in extracting
Sudanese oil has prompted “disinvestment”
campaigns like those directed against firms
that did business with apartheid-era South
Africa.

“These are war crimes,” said Eric Reeves, a
Smith College professor who works against
companies doing business in Sudan.

The criticism has fallen hardest on Talisman
Energy Inc., a Calgary-based firm that was
little known outside Canada until it bought a
25 percent stake in Sudan’s most promising oil
field. The Muglad basin is classic geography
for oil, a sedimentary plain exposed by two
plates being pulled apart. Unfortunately, the
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same area roughly defines the boundary
between Sudan’s north and south.

Except on maps, the country’s two halves
have never become one. The Muslim Arabs
of the arid north historically preyed on the
Africans who live in the wetter south and prac-
tice Christianity or traditional beliefs. British
colonialists actually separated the two. National
independence in 1956 was quickly followed
by a sporadic war for southern secession. And
although the fighting was in abeyance when
Chevron Corp., the US oil company, sank wells
north of Bentiu in 1978, the discovery of oil
helped renew the conflict in 1983.

“It is a problem of uneven distribution of
resources and power,” said Alfred Taban, a
southerner who publishes the independent
Khartoum Monitor. “The northerners have
taken up all the ground.”

Chevron pulled out in 1984, after rebels
killed three of its employees. The oil fields
stood largely idle until 1997, when the Sudanese
government made peace with some of the
rebel factions and formed a consortium to renew
exploration. The partners included the China
National Petroleum Corp., the Malaysian
national oil company Petronas and Sudan’s
own Sudapet Ltd. But Talisman was the show
horse.

Not only did the company bring technical
expertise to build a 900 mile pipeline from the
Heglig oil field to Port Sudan on the Red Sea, it
also carried the stature of a Western oil firm,
credentials craved by the government, which
spent much of the 1990s under UN and US
sanctions because of its support of terrorism.

“My ultimate goal is to be the biggest oil
exporter in the world,” said Awad Jaz, Sudan’s
energy minister. Jaz has said any US oil
company could expect favorable terms if the
sanctions were lifted.

But Western diplomats say US firms are not
lobbying hard to join Talisman and share its
image problem. Reeves boasts that the divest-
ment campaign has cost the company every
one of its public institutional investors, from
the City of New York to the Texas teachers’
pension fund.

Campaigners are now pressing Fidelity
Investments to divest, as well as pushing to ban
oil concerns doing business in Sudan from
being listed on US stock exchanges.

Talisman has hired a Sudanese seminary

student to buff its image and formed an office
of corporate responsibility that points out that
the oil areas have an infrastructure unique in
this strikingly poor country of 30 million
people: new water wells, schools, clinics and
the Heglig hospital, extraordinarily well-
equipped for rural Africa, complete with
operating room and neonatal unit.

“It’s kinda neat,” said Helmut Gutsche,
Talisman’s field production manager at Heglig,
where foreign employees fly in for twenty-
eight-day shifts, eating and sleeping in a tidy
camp of steel trailers. “There’s poverty, on
the downside. On the upside, we’re trying to
improve things.”

Talisman also bought satellite photos to try
to prove that its oil fields have always been
largely vacant, but students of the Sudan war
have long watched the fighting overlap with
the oil concessions. And, though Talisman’s
lightly populated operation areas were first
cleared perhaps two decades ago, Ryle and a
Canadian researcher documented recent heli-
copter attacks near its fields. They also found
deserting soldiers who said their mission was to
drive people away from the oil fields.

“It’s kind of a raggedy system of harass-
ment, but it does seem to be classic counter-
insurgency,” Ryle said. “You’re trying to get
people to come into the towns so you can keep
an eye on them, or drive them farther into the
swamps.”

Today, however, most of the fighting is
farther south, nearer a concession leased to
Lundin Oil, a Swedish company. Local resi-
dents were driven out over the past two years,
largely through surrogates: The Sudanese
government arms one southern militia, which
raids the area, looting along the way.

Still farther south, a much larger bloc has
long been held by the French giant Total-
FinaElf. In fact, the Sudanese government has
chopped much of the south into oil concessions
reaching nearly to the Ugandan border. Critics
see each bloc as another potential battlefield
in a war that has already killed 2 million
people.

Sudan’s annual take from oil — perhaps $500
million, a figure that will climb steeply after
investors recover their risk — has clearly tipped
a stalemated war in the government’s favor.
The oil fields are new government garrisons,
with soldiers camped every three miles on
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the main road, and tanks and helicopters in
plain sight around airfields.

And the Sudanese People’s Liberation
Army, the principal southern rebel force that
declared oil installations a target, has managed
only scattered raids. In January, rebels hit a
drilling derrick operated by China’s Great Wall
Drilling Co., killing three soldiers in a raid that
killed 15 rebels.

“You don’t want to be flying around here at
night if you don’t have to,” said a Canadian
pilot who flies the Bell 212 helicopter that
ferries oil workers around the concession.

Whatever it does to the military equation,
however, oil shows no signs of easing the
political question at the heart of the war.

“I will say one example,” said Thomas Kume,
a former governor of the province adjoining the
oil fields and a nominal government ally. “The
fact that the refinery is moved to Khartoum and
there’s not even a small refinery in the south —
southerners are bitter about it.”

Source: The Washington Post, 11 June 2001, p.
Al. © 2001 The Washington Post. Reprinted
with permission.

order, require or even encourage these actions, any of which would establish ethical
intent and causally link the MNE to the harm, even if the company did not itself
carry out the brutalities. However, what other factors might influence ethical
judgments regarding relative levels of corporate responsibility? For example:

. Does the presence of military forces along roads and around oil facilities
constitute presumptive evidence connecting the MNEs to abuses, or is
providing such security for a foreign investment an expected and appropriate
host-government obligation (especially remembering Chevron employees
died in a rebel attack)?

. Does stationing government helicopters on airfields within oil facilities
(greater proximity) increase MNE responsibility for any actions taken by these
helicopters? Would the direct use of oil facility airfields to bomb villages
constitute a more egregious connection with harm than the indirect use of
oil revenue by the government to purchase the bombs?

. Does awareness of reported human rights abuses establish a corporate social
responsibility for the harm, or a duty to take action to help prevent the
violations and/or give assistance to the victims?

. Does a company’s minority ownership position (capability) within a jointly
owned business reduce its responsibility to control consortium actions?
Does any business have responsibility for the actions taken by a sovereign
government’s military? Why?

In evaluating the nature of MNE connections to harm, the concepts of intention,
proximity, awareness, capability and specific facts about corporate operations may
be used to evaluate relative MNE responsibilities and obligations.

The second interesting test for ethical analysis in this case scenario relates
to using outcome projections to guide MNE withdrawal decisions. The challenge
is identifying which factors to measure and compare at a certain point in time. For
example, a cost/benefit assessment of Talisman’s presence requires assigning
comparable value measures to both identifiable benefits and harms connected to the
company’s actions. Talisman describes contributions to infrastructure improvements
to schools, clinics and water supply in areas around the oilfields as identifiable
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benefits, as well as producing oil that provides revenue for Sudan’s economic
development. Ironically, critics will count much of the same oil revenue on the cost
rather than the benefit side of the ledger, arguing that the government’s increased
purchase of weapons belies the asserted link to economic development. Added to
the cost calculus will be deaths, village displacements and other harms alleged to be
linked to the MNE’s operations. But what comparable value measures should
be assigned to such factors? Does direct aid to three new clinics offset indirect
involvement in one village displacement, or two bombing deaths?

The time element further complicates the calculation. Economic development
impacts could be evaluated next year, or next decade or later, with different
projected results. Indeterminable assumptions will influence the projections; for
example, a strengthened government may quell the rebellion and redirect funds
from military to socioeconomic development, or the government may develop
only the Northern region, or corruption may siphon away most funds from potential
socioeconomic development projects. Talisman also suggested, as did Gulf in
Angola, that withdrawal might simply result in a different and perhaps less ethically
responsible corporation taking its place, with even worse harms and/or fewer
benefits accruing to the people.

In fact, an article appearing in TheWashington Post just two weeks after Exhibit
4.2 reported in its headline that “Activists in Sudan Fear Loss of Western Oil Firms’
Influence.”’® Some commentators credited Talisman with at least quietly trying to
influence the government on human rights issues and speculated that the Canadian
firm would be replaced by increased investment from Chinese or Malaysian firms
less likely to respond to human rights concerns. Indeed, Talisman sold its share
of the Sudan project in late 2002, to a national oil company from India.'* While an
assessment of this sale’s impact on human rights issues may be attempted sometime
in retrospect, how should the potential for an unknown replacement buyer be
calculated into making ethical decisions regarding possible withdrawal?

Governmental actions in the Sudan case can also be compared and assessed.
Talisman’s home government of Canada faced the most direct pressure to imple-
ment MNE investment sanctions. Following an investigation in early 2000, the
Canadian Foreign Minister rejected forcing Talisman to withdraw and instead
concluded that “engagement and dialogue” constituted the most appropriate
tools, with monitoring by NGOs of company and Sudanese government activities.
The US government criticized Canada’s inaction against Talisman and expressed
concern about companies providing “a new source of hard currency to a regime
that has been responsible for massive human rights abuses in Sudan and sponsoring
terror outside of Sudan.”"®

Although Socal/Chevron initiated oil exploration in Sudan, US-based oil
companies were absent from subsequent controversy because the US government
imposed restrictions on US business activity in Sudan. The primary US motivation
stemmed not from the civil war but from a determination that Sudan had assisted
international terrorism. In fact, following terrorist bombings of two US embassies
in East Africa during August 1998, cruise missiles were launched against a Sudanese
factory alleged to be involved with terrorism. Should the Sudanese government’s
involvement in human rights violations, as described in Exhibit 4.2, constitute
an equally compelling case for US government sanctions against the regime? Are
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bombings or brutalities carried out against civilian populations in a civil war less of
a terrorist act than assistance provided to groups attacking civilian targets in other
countries? Should the number, geographic location or national identities of victims
determine a governrnent’s actions?

The US Congress has considered proposals such as the Sudan Peace Act that
would establish expanded economic sanctions tied specifically to human rights
violations connected with the civil war. However, following the 11 September 2001
attacks in New York and Washington, DC, Sudan increased cooperation with the
United States on terrorism issues, diminishing support for the proposed restrictions
(which were aimed mainly at reducing capital-market and trade ties with Sudan).'®
Should Sudan’s increased cooperation on international terrorism offset or reduce
ethical concern about abuses inside the country that might motivate US government
action? US diplomatic envoys have encouraged a negotiated settlement of the
civil war,'” but if economic sanctions were considered effective and justified policy
tools against Sudan’s involvement with external terrorism, what factors led to
a different decision against applying such sanctions for Sudan’s internal human rights
violations. (Possible factors might include a determination of less critical need,
different projected impacts, less responsibility to Sudanese victims, priorities among
defined national interests, etc.)

This Sudan case scenario captures only a snapshot portrayal of an ongoing saga,
but real decisions must be taken at definitive points in time, benefiting from some
retrospective knowledge and perhaps calculated projections on possible alternative
futures. MNE control and options are greatest upon entry to a country, where
ethical risk assessments might carefully evaluate the compatibility of business
and government partners in a project. Prospective development of deontological
rules may also provide a starting point for negotiations and decision making;
for example, agreements on how security forces should be deployed or used to
protect an investment and how local communities would be impacted by the
project’s development. As discussed later in the chapter, the Sudanese experience,
and others like it, stimulated progress on guidelines such as the Voluntary Principles
on Security and Human Rights. This type of exercise may help sort out relative role
responsibilities among government, business and NGO actors when human rights
issues require major political involvements.

Military repression in Burma

Serious and systematic human rights abuses mark military rule in Burma,'
ensnaring business investors and importers in protests aimed at the regime’s ouster.
Compared to other cases, clearer answers emerge with Burma regarding who
should guide decisions, when and where. Somewhat less agreement exists on
what business actions should be taken, but even these options and arguments have
narrowed, along with the rationales for alternative choices. Over time support
has broadened in both the public and private sectors for the termination of business
relations with Burma, driven partly by a deontological rejection of ties to a
notoriously abusive regime as well as the absence of convincing projections
that continued engagement will bring substantial and sustained improvements.
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Burma gained independence from Britain in 1948, launching a fledgling
democracy that lasted until a military coup in 1962 replaced it with a single-party
constitutional dictatorship that enabled the military to maintain control. Failed
policies and ineffective administration led to economic failures that sparked social
unrest in 1988, with protests and demonstrations calling for democratic change.
The military dissolved the government and assumed direct control, killing and
imprisoning thousands of protesters in the ensuing crackdown. In 1990 the junta
permitted relatively free parliamentary elections in which an anti-government
party, the National League for Democracy (NLD), won 60 percent of the votes and
80 percent of the legislative seats. The military then nullified the electoral results
and imposed further restrictions on political activities. NLD leader Aung San
Suu Kyi, who won the Nobel Peace Prize in 1991 for her vigorous but peaceful
pursuit of democracy, spent most subsequent years under house arrest, while many
of her supporters were imprisoned.l9

The military regime’s well documented human rights violations include
extrajudicial killings; torture; rape; restrictions on speech, the press, association and
religion; village displacements; forced labor; and military conscription of child-
ren. Few regimes have faced such widespread international condemnation of its
practices. Although some governments matched their rhetorical criticism with
progressive economic sanctions, insufficient consensus existed for broad embargoes,
particularly because neighboring Asian countries favored engagement over isolation.
In 1997 the US government prohibited any new investment in Burma but did not
force existing investors to withdraw or restrict key imports from Burma,
particularly textiles. Civil society groups increased pressures on MNEs to withdraw
and most US and many European manufacturing and retail firms left the country,
including enterprises such as Hewlett-Packard, Motorola, Pepsico, Heineken and
Philips.

The British government took an unusual step in April 2000 when the Foreign
Office publicly called on Premier Oil to withdraw from Burma but did not seek
legal authority to force disinvestment. Business organizations castigated the move
and Premier rejected the advice, endorsing “constructive engagement” as a better
approach. Groups such as Amnesty International supported the government’s
position but urged similar action toward alleged human rights violations in China
and Saudi Arabia. Eventually Premier sold its Burmese interests as part of a
restructuring deal in 2003. Later that year the BAT tobacco group became the last
large British MNC to leave Burma. Although BAT also had resisted earlier pressure
to withdraw, the company reconsidered, saying, “The overriding factor is that if you
are a UK multinational then it is hard to ignore the political will of your govern-
ment.””® Should a home government apply public pressure but not legally require
MNE:s to take actions designed to weaken or remove a foreign government?

The largest and most important remaining foreign investors in Burma are oil
companies engaged in an offshore natural gas production and pipeline project, led
by Total of France in partnership with Unocal (US) and a Burmese state enterprise.
Costing over $1 billion, the Yadana natural gas project primarily aims to export gas
overland to Thailand, yielding export earnings for Burma and profits for the
corporate partners. Most controversy about the project centered on its construction
phase that ended in 2000 when commercial production began. Opponents focused
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on several issues tying the project to human rights violations, including financial
benefits the military regime gained from investment funds and projected export
sales; displacement of villages along the pipeline route; forced labor to build roads
and support military units providing security for the pipeline; and the implicit
credibility provided the military regime by its involvement with major Western
MNEs.

Total and Unocal denied involvement in the abuses, claiming that any forced
labor or village displacements occurred without their knowledge or support. Critics
argued MNE complicity in the military’s abuses, even if indirect, because the firms
were joint-venture partners with a state enterprise, benefited from the roads and
security provided by the military’s use of forced labor, and supplied key expertise
for a project that helped sustain the junta’s rule. While the critics pressed for
withdrawal, the two companies argued that other firms would replace them
and the project would go forward anyway. Additionally, probable replacement
firms were less likely to press the government for reforms or provide philanthropic
support to improve local community education and health programs.

One question for ethical analysis concerns how such contending claims should
be evaluated. Should a judgment be formed based on cost/benefit projections,
selecting quantifiable factors to measure at a given point in time, or should decisions
follow priority rules of conduct based on concepts of justice and human rights,
as asserted by selected organizations or spokespeople for the Burmese people?
Would it make a significant difference to know that Aung San Suu Kyi has spoken out
against foreign investment while Burma is controlled by the military regime?21
Should fears that less responsible investors might replace Total, especially now
that the pipeline is completed, diminish pressures for withdrawal? Which reasons
offered for withdrawal or for continued engagement are most ethically convincing?
Why?

A related element in this case scenario refers to a growing boycott by retailers
of textile imports from Burma. Governmental action lagged the development of
unusually broad private sector support for tougher trade sanctions against Burma.
The International Labor Organization (ILO), a tripartite institution representing
government, business and labor participants, took the unprecedented step (in its
eighty-one-year history) of recommending to member governments that sanctions
be imposed on Burma for its violations of prohibitions against forced labor. No new
national government measures immediately resulted from this call, but an increasing
number of US retailers took unilateral steps to end their purchase of Burmese
products. On 15 April 2003 the American Apparel and Footwear Association asked
the US government to impose a ban on all imports from Burma because of
continued human rights abuses.??

The US Congress contemplated imposing an import ban, but some officials
initially suggested such a governmental restriction would violate World Trade
Organization rules. The US government finally did impose trade sanctions on Burma
in late 2003 after the military government again used severe travel and speech
restrictions to essentially confine and isolate Aung San Suu Kyi in her house. Should
international trade rules permit trade sanctions against governments that
systematically violate their citizens” human rights, or should trade sanction decisions
be left to private sector business initiatives?
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Mass murder in Uganda

Trade rather than FDI formed the primary business connection between foreign
corporations and the estimated murder of 100,000-300,000 Ugandans in the
1970s during the brutal seven-year rule of Idi Amin.?* Most killing occurred along
ethnic and tribal lines, serving to demonstrate and maintain Amin’s power while
eliminating potential opposition. Actions by other governments seldom exceeded
diplomatic protests, with neighboring African regimes especially reluctant to
support outside intervention. Pressure therefore built on coffee importers, who
bought as much as $750 million of Ugandan coffee beans, representing over 90
percent of the country’s foreign exchange earnings. The revenue went direct to a
state marketing board and funded Amin’s purchases of weapons and luxury goods
for his military and police.

The coffee connection indirectly linked importing firms to the Amin regime,
but more dramatically demonstrated a potential ability to influence the regime’s
actions. The coffee industry’s oligopolistic structure concentrated purchasing
decisions in the hands of relatively few firms. Because Ugandan coffee beans
could be substituted quite easily from other sources, coffee companies risked little
financial penalty and few alternative replacement buyers were available. Even the
potential for adverse impacts on peasant coffee growers in Uganda appeared
minimal, because they already received little or nothing for their crops, that could
be sold only to the centralized state marketing board.

In late 1977 the president of the US National Coffee Association wrote to
the US Secretary of State and to a congressional sponsor of legislative trade sanctions
on Uganda. The letter acknowledged that “the violations of human rights occurring
under the government of President Idi Amin are abhorrent and morally repugnant,”
causing pressure on coffee firms to end purchases of Ugandan coffee beans. >
However, rather than individual firms acting alone or risking potential antitrust
problems for collusive market actions, the coffee companies favored the adoption
of a uniform government policy and action to ban such imports. Opponents in
the administration and Congress, worried about such a step’s effectiveness and
precedent, delayed legislative approval of trade sanctions. By mid 1978, faced with
continued government inaction, several large coffee companies individually ended
purchases from Uganda. Shortly thereafter, Congress adopted a trade embargo. The
sanctions weakened Amin’s hold on power and encouraged opposition rebels.
The following year, after border conflicts with neighboring Tanzania, an invasion
force drove Amin into exile in Saudi Arabia. Milton Obote, the President before
Amin, returned to power.

This case history illustrates the application of several tools of ethical analysis.
The subsidiarity chain of ethical responsibility shifted pressure on to coffee com-
panies when governments, as the more appropriate and responsible political actors,
failed to act in a case of clear critical need. The potential ability of coffee companies
to affect the Amin government’s resources through trade sanctions appeared to
give those companies greater responsibility to act than other firms more proximate
and, at times, with a more direct causal link to the human rights violations. For
example, reports indicated that Bell Helicopter trained Ugandan police, Page
Airways sold Uganda jet aircraft, several charter airlines helped service Ugandan
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planes and Harris Corporation provided a satellite communications system.
Although these individual commercial deals may have drawn protests, the principal
pressures aimed at stopping coffee bean purchases because the coffee companies
possessed the greatest ability to influence outcomes, even though the outcome
sought was political change in another country.

A deontological rules-based approach would support trade sanctions that ended
all these business ties. The Ugandan case experience showed more of a teleological
orientation in targeting coffee firms in the expectation that stopping their revenue
flow to the Amin regime would weaken its hold on power and lead to a new
government. Indeed, the trade sanctions likely speeded Amin’s departure. However,
teleologists derive mixed satisfaction from the Ugandan case and its projected
outcome. Judged from the event in 1979, Amin’s overthrow appeared to vindicate
preferred outcome projections. Following the slightly shorter but just as bloody
rule of Milton Obote, the results did not appear so good. Although Obote’s violence
fell mainly among different ethnic and tribal groups, the total number of murders
committed by the undisciplined military during his regime likely equaled if not
exceeded Amin’s slaughter. At what point in time should outcome projections be
made; with what degree of certainty can outcomes be known?

Yoweri Museveni, the guerilla leader who assumed power following Obote’s
ouster in 1985, brought greater stability, security and economic prosperity to
Uganda. Complaints against his administration focused on the suppression of poli-
tical opposition through the creation of a “non-party democracy” that limited
the exercise of political participation and freedoms. The murder sprees carried
out under Amin and Obote clearly argued for an ethical judgment of critical need.
Should the less violent suppression of political freedoms under Museveni also reach
that threshold and motivate action? Should it matter that the achievement of
substantial economic progress under Museveni is argued to depend on the stability
achieved by denying certain political and civil liberties?

Controlling trade in “conflict diamonds”

Trade channels formed the key connection between international corporations and
the controversy over “conflict diamonds” that burst into world headlines in 1999.%
Rebel groups in Sierra Leone, Congo and Angola fueled their conflicts by seizing
control of diamond mining regions, selling uncut stones to traders for money to
buy weapons and expand their forces. The rebels often used forced labor, con-
scripted children as soldiers and inflicted violence on local villages. Members of the
Revolutionary United Front (RUF) in Sierra Leone gained particular notoriety for
using a machete or ax to amputate hands, arms, legs and ears of civilians, including
young children, to terrorize the population and clear areas around the diamond
mines. These acts not only tied diamonds to African conflicts but cast them in the
media as “blood diamonds.” The resulting outcry threatened irreparable damage to
the carefully polished public image of diamonds, drawing this tightly controlled and
secretive industry into open debate and international action.

The Angolan civil war forged the initial link between diamonds and guerrilla
conflicts in Africa in the early 1990s, where the UNITA forces of Jonas Savimbi still
held some territory against the MPLA-dominated Angolan government. After
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seizing a diamond-rich area of northern Angola in 1992, Savimbi’s forces reportedly
extracted $4 billion in stones over a seven-year period to fund their operations.
As discussed above in the Angolan case scenario, earlier and higher-profile MNE
involvement in the conflict centered on the disposition of revenue from oil
resources; the diamond connection received little notice, despite its role in funding
a rebel force and allegations of forced labor in the mining process. Perhaps oil’s
involvement in prior political conflicts or UNITA’s ties to Western interests served
to divert attention from the diamond trade.

The NGO Global Witness supplied the missing awareness element needed
for ethical evaluations linking diamonds with African conflicts when it published
A Rough Trade in December, 1998.2° This report described the RUF’s atrocities in
Sierra Leone, where its diamond sales through neighboring countries raised tens
of millions of dollars annually, helping build RUF forces from 400 men to over
25,000 soldiers. Global Witness organized a campaign in 1999 to link diamond
purchases with images of amputated limbs, threatening the industry’s important
Christmas buying season. Although this initial effort failed to slow sales, the danger
to the industry’s commercial image became clear and spurred action, particularly
by DeBeers, the dominant firm.

DeBeers reportedly produces about one-half and markets two-thirds of the
world’s rough diamonds. For years the firm bought excess supplies when a potential
market glut jeopardized price stability, maintaining a stockpile reaching nearly
$5 billion. Although new competition and altered corporate strategy somewhat
diminished DeBeers’s market role, the firm still occupied an unrivaled leadership
position. In 2001 congressional proposals gained support that would require
imported diamonds (the US market represents roughly one-half the world’s retail
diamond trade) to carry a certification and proof of origin from countries uncon-
nected with African conflict zones. DeBeers opposed this US legislation but helped
organize an alternative approach based on industry and government cooperation
among major diamond-producing and manufacturing countries.”’

Many African nations unassociated with “conflict diamonds,” such as Botswana
and South Africa, reap substantial economic benefit from diamond exports. These
diamond-producing countries faced serious injury, along with diamond firms,
if the “blood diamond” label led to a public revulsion that diminished all dia-
mond sales. The UN Security Council had adopted resolutions to forbid diamond
purchases from Angola, Sierra Leone and Liberia that aided rebel groups, but
enforcement mechanisms proved problematic. Instead, a cooperative, voluntary
process developed from a series of conferences begun in May 2000 in DeBeers’s
original South African hometown.

The “Kimberley Process” devised a scheme to establish certificates of origin
for rough diamonds as they are mined, so dealers can reject “conflict diamonds” that
lack proper certification. This approach was endorsed by the United Nations
and adopted by the Interlaken Declaration on 5 November 2002. Original signers
of the declaration included officials from forty nations, with support from the
industry’s World Diamond Council and two principal NGOs, Global Witness and
Partnership Africa Canada. The certification scheme, which took effect on 1 January
2003, depends on voluntary industry self-regulation, verified by independent
corporate auditors and supported by internal industry penalties.
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On 30 October 2003 agreement was reached on a monitoring mechanism as
a follow-up step, receiving general endorsement from government, business and
NGO supporters of the Kimberley process. However, several months later Global
Witness criticized industry responses and the World Diamond Council recom-
mended its members submit annual reports detailing their implementation
actions.?® It is too soon to evaluate how fully, effectively or lastingly the certification
process will be implemented, but the process provides a new precedent that may
be considered relative to other human rights cases in the future.

This recent case experience demonstrates the potential for industry-led action,
especially when cooperative ties can be established to government and NGO actors.
Although technically voluntary, the business response clearly stemmed from the
threat of emerging action in the form of both legislative mandates and marketplace
boycotts. The case, therefore, also raises ethical issues of motivation and intent.
A deontologist weighs the moral nature of an actor’s motivation, while a teleologist
focuses only on the outcome produced. The timing of DeBeers’s action suggests
a motivation based more on corporate financial self-interest than on concern over
how the diamond trade was linked to or impacted on the brutalities committed
in African conflict situations. How much moral credit should the company receive
for its role in restricting the casy flow of diamond revenues to rebel groups?

The issue of motivation also holds importance as an indicator of how to secure
business involvement in future ethical crises. If capable firms are motivated by a
sense of corporate social responsibility for human rights, then providing information
to build awareness and determining the firm’s place in a subsidiarity chain of
responsible actors could achieve appropriate results. If, however, companies lack
a sense of responsibility for human rights issues, their involvement may require the
use of political or marketplace leverage to threaten bottom-line financial results.
The general assumptions held by political leaders and civil society groups regarding
what motivates corporations will, of course, affect their likely actions when dealing
with business organizations.

Governance and resource allocation in Nigeria

Nigeria gained independence from Britain in 1960, another troubled product of
colonial construction. Patterned on British territorial demarcations, Nigeria’s
borders drew together over 300 different ethnicities into Africa’s most populous
state. Although a federal structure recognized some of the internal diversity, in
practice the central government consolidated control over most resources, not least
because strong military governments exercised power for nearly three-quarters of
Nigeria’s first forty years. Oil resources, discovered in 1956, represent the country’s
principal source of national income, providing roughly 80 percent of government
revenue and 90 percent of foreign exchange over the 1980s and 1990s. Not
surprisingly, invested oil MNEs play the central business role in Nigeria, led by Shell
as the dominant producer.”

Several issues and events figure prominently in ethical debates over Shell’s
involvement in Nigeria, including allegations regarding collusion with oppressive
military regimes, complicity in violence against local populations protesting Shell’s
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activities, and environmental damage to land and water resources. The most
infamous event involving Shell ironically stemmed from complaints of company
inaction. The military government arrested the well known Nigerian writer Ken
Saro-Wiwa, along with eight other activists, for political activities connected to
their protests against Shell’s operations. Critics charged that Shell should have
intervened to prevent the government from hanging the activists after a summary
trial that lacked due-process rights.

Exhibit 4.3 reports on many of these issues but requires careful analysis to
untangle the interrelated strands of charges and counter-charges. One central
ethical issue appears to underlie, if not instigate, most of the controversial actions.
The core issue relates to Nigeria’s system of governance and the resultant resource
allocation decisions emanating from that system. From the standpoint of corporate
social responsibility, the key judgment is whether MNEs should attempt to influence
internal resource allocation policies of the national government, disinvest from
the country or proclaim political neutrality and non-involvement in Nigeria’s
internal affairs.

Protests against Shell originate principally among two ethnic groups in the
main oil-producing regions of the Niger River Delta. The Ogoni people, whose
interests were advocated by Ken Saro-Wiwa, numbered only about 1 million,
while the ljaw represented Nigeria’s fourth largest ethnic group at nearly 4 million.
Nevertheless, neither group counted among the top three ethnic factions (Hausa-
Fulani,Yoruba and Igbo) who primarily competed for power. Hence, both the Ogoni
and the Ijaw derived little economic benefit from the oil resources extracted
from their land but suffered most of the detrimental effects, particularly environ-
mental pollution. In fact, Nigeria as a whole benefited little from its vast oil wealth,
as widespread governmental corruption siphoned off most monies, creating a
wealthy elite centered around military leaders while leaving the general population
among the world’s poorest (per capita annual income of $290 in 2002).

This cost/benefit disparity among the Nigerian people raised issues of economic
distributive injustice that drove most of the protests against Shell and other foreign
oil firms. MNEs require central government permission to invest and usually
operate as minority partners in joint ventures controlled by the Nigerian state oil
company as the majority sharcholder. This legal relationship connects MNEs directly
to the government while leaving questions regarding their control and influence
capabilities. Indirect ties to the government also arise from MNE technology inputs
and revenue outputs from the oilfield ventures. Another form of linkage derives
from association with military and police violence against populations located near
oil facilities threatened by protest actions. Real threats to MNE operations (facilities
and employees) existed, but requests for government protection often resulted
in disproportionately brutal actions that left civilians dead, villages razed and local
populations displaced.

Protest actions also appear responsible for some, although certainly not all,
environmental damage from oil spills. Sabotage of oil pipelines may be attempts to
reduce corporate profits, gain monetary compensation for local leaders, or simply
represent efforts by poor people or criminal gangs to acquire crude oil for sale. Shell
also contends that some spills resulted from inadequate investment in the
maintenance and upgrading of pipeline equipment but blames the government’s
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Exhibit 4.3 Defining Shell’s Role in Nigeria

Nigeria’s Oil Exploitation
Leaves Delta Poisoned, Poor

By DOUGLAS FARAH

Washington Post Foreign Service

Eriemu, Nigeria. The swamp
and palm trees surrounding
Well 19 are still black, seven
months after thousands of
barrels of crude oil spilled
into the jungle and caught
fire, fouling the water and
scorching the tropical forest.
Nearby, a stream of natural
gas hisses from a pipe that has
recently been sabotaged.

Not far away is an immense
natural gas flare that shoots a
flame 300 feet into the sky,
noticeably raising the
temperature at the nearby
village of Oshie by several
degrees.

The scenes are repeated all
around the Niger River Delta,
a fragile wetland of about
42,000 square miles that
produces 2 million barrels of
crude oil a day and that is
worked by five multinational
firms. It is home to about 7
million Nigerians. Abandoned
by the government, hostile
to the oil companies and
ecologically ravaged, the
delta is in a dismal state that
sometimes seems impossible
to remedy, one perpetuated by
a seemingly endless cycle of
distrust and violence.

By any measure, the delta is
an environmental basket case.

Whether caused by
carelessness, human error or
sabotage, oil spills have
dumped at least 2.5 million
barrels of oil — equal to 10
Exxon Valdez disasters — into

the delta from 1986 to 1996,
according to a recent
unclassified study
commissioned by the CIA.
Oil companies acknowledge
that at least 100,000 barrels
were spilled in 1997 and
1998.

And every day, 8 million
cubic feet of natural gas are
burned off in flares that light
the skies across the delta, not
only driving off game, hurting
the fishing and poisoning the
agriculture, but contributing
to global warming.

The CIA study found that
while oil extraction has
“generated immense profits,
the delta’s inhabitants have
suffered increasing poverty
and a general decline in the
quality of their lives due, in
part, to the environmental
impact of oil extraction.
Corruption and bureaucratic
incompetence have led to an
almost total absence of
schools, good drinking water,
electricity or medical care.”

Around Eriemu, ethnic [jaw
communities blame the oil
companies for the August
spill and months-long delay in
cleaning up. The villagers,
who said cleanup efforts did
not begin until last month,
want economic compensation
for the ruined lands and water,
as well as more oil-company
investment in health,
education and water systems.

“We will not be able to use
this land for the next twenty-
five or thirty years at best,”
said Peter Akpagra, at Eriemu

village. “There is no way all
that oil can be cleaned up —
Shell can’t do it — so our
farming has stopped.”

Such disputes have often
spilled over into violence,
with young people in the
communities taking oil
workers hostage, occupying
pumping stations or
sabotaging pipelines, and oil
companies relying on the
often brutal and corrupt
Nigerian military and police
to maintain order, sometimes
even paying military and
police salaries in the region.

Ijaw leaders have taken
strong public stands against
such violence. But they said
the jarring sight of foreign oil
camps with running water,
electricity and health care
beside the villages with none
of those amenities has led to
more and more radical actions
by disaffected youths.

“The oil companies must
and should be subordinate to
the people,” said Oranto
Douglas, deputy director of
Environmental Rights Action,
a Nigerian advocacy group.
“Right now they are lords and
masters.”

The Shell Petroleum
Development Corp., Shell’s
Nigerian branch that runs the
site and is by far the largest
oil producer in the delta, says
the problem at this wellhead
is not so simple.

Executives said there can be
no compensation because the
well was sabotaged and the
cap ripped off, something



community leaders
reluctantly acknowledged.
Compensation, they said,
would lead to more sabotage.

And, said Shell executives,
the community blocked
cleanup efforts in an effort to
force the company to pay,
leaving the oil to soak into the
water and land.

Shell also argues that,
while it funds some regional
development, it is up to the
government, not the company,
to provide basic services.

Hubert Nwokolo, Shell’s
general manager of
development, said that the
company has radically altered
its approach and raised its
community development
spending from about $10
million in 1996 to $55 million
last year in 150 communities.

But Shell officials argue
that, while they have an
obligation to the communities,
so does the government,
which is largely absent. They
said they were trying to get
the government to use its
own oil revenue to establish
services in this region.

“If it did, the pressure
would be much less on the oil
companies,” Nwokolo said.
“We build schools, put in
water systems and electricity.
But we also pay our taxes. It
is really the state’s job to take
care of its people.”

Douglas and other activists
say that while there is some
truth to that argument, the oil
companies have often
functioned as virtual arms of
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the government. In doing so,
they have developed close
relations with the brutal and
corrupt military regimes that
ruled Nigeria until twenty-two
months ago.

Shell has been forced to
shut down its oil production
in the eastern Ogoni region
since 1995, for example,
when ethnic Ogoni leaders
and youths carried out a
campaign of violence against
the company after the
execution of Ogoni leader and
environmentalist Ken Saro-
Wiwa. The executions were
carried out by the military
government under dictator
Sani Abacha, and the Ogonis
alleged that Shell did not
use its influence with the
government to try to free
Saro-Wiwa.

“The Niger Delta is not a
law-and-order question,”
Douglas said. “It is primarily
and almost purely political and
a question of survival. The
communities want to protect
their air, water and forest.”

There are some small signs
that the situation could be
improving. Violent incidents
such as kidnapping and
sabotage dropped sharply last
year. Activists such as
Douglas and Moffia Akobo, a
former oil minister who now
heads the Southern Minority
Movement here, who were
driven underground during
the years of military rule, now
operate openly.

The democratic government
of President Olusegun

Obasanjo, who took office in
May 1999, has slowly begun
fulfilling its constitutional
obligation to give 13 percent
of the country’s oil revenue
back to the six Niger Delta
states to use for development.
Under the military, 1 percent
was allocated, but even that
didn’t make it.

The first oil money was
disbursed to the states in
January, and government
officials, activists and oil
company executives say it
has given the local and state
governments an incentive to
keep the oil flowing.

In addition, the government
has formed the Niger Delta
Development Corp., which
is supposed to use a new 3
percent tax on oil companies
to fund regional development.
Since its establishment four
months ago in Port Harcourt,
the largest city in the delta,
the corporation still has no
working telephones and very
limited office space. But as
Akobo and other community
leaders are quick to point
out, almost every Nigerian
government has set up some
version of a development
corporation here and most
of the money has simply
disappeared into the pockets
of officials.

Source: The Washington
Post, 18 March 2001, p. A22.
© 2001 The Washington
Post. Reprinted with
permission.
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refusal, as the controlling joint-venture partner, to spend necessary funds for
improvements during an oil price downturn in the mid 1980s.%°

Fundamentally, all these issues spring from Nigeria’s unrepresentative gover-
nance, particularly the refusal of corrupt regimes to allocate revenue from the
country’s oil riches to improve their people’s welfare, especially in the Ogoni and
ljaw oil-producing regions. With oil revenues going to the central government,
these regions initially received less than 1 percent of the reallocation, later raised to
3 percent in 1992 after early protest actions. Following the return of civilian rule in
1999, a new formula allocated 13 percent of the revenue to the main oil-producing
states. The movement toward more democratic political processes and increased
revenue commitments for decentralized development projects reduced somewhat
the extent and level of violence against oil facilities. However, protests continue in
some areas and not all revenue commitments are fulfilled.’! Serious implementation
challenges remain and prior patterns of less representative governance could
reappear in the future.

MNEs confront two key ethical questions regarding their role when invested
in a country such as Nigeria. Should the firms stay in the country and, if so, exactly
what steps would constitute socially responsible action? Most specifically relevant
to the nature of this case, should an MNE become publicly involved with how
the government handles protest actions? Should MNEs also attempt to influence the
highly political nature of governmental policies and decisions that allocate national
revenue to various regions and purposes within the country?

Reflecting on its historical experience in Nigeria, Shell appears to have
developed several policy positions that respond to these questions. Previously, the
company argued that it had no authority to “interfere with the government of
Nigeria” on issues such as Saro-Wiwa’s trial. Shell contended that it had “a legal
obligation to notify authorities” of perceived threats to oil operations and, therefore,
was “compelled” to seek security assistance on occasion.’” Now, Shell’s General
Business Principles commit the company “to express support for fundamental
human rights in line with the legitimate role of business.” Shell cites its efforts in the
Niger River Delta, including lobbying the government in 1998 to withdraw Mobile
Police from Ogoni land and urging support for the highest human rights standards
after the arrest of an Ogoni activist, Barom Mittee. The police force withdrew
and the activist was later released. Although not claiming credit for these outcomes,
a Shell spokesperson states: “It does, however, illustrate that local managers feel
empowered and are committed to taking a public position on these issues.” Shell also
adopted a policy against involving Mobile Police security, even where demon-
strations disrupted production, choosing to evacuate personnel rather than risk
potential human rights abuses by security forces.” This position is reinforced by
Shell’s endorsement of the Voluntary Principles on Security and Human Rights, as
described in a following section of this chapter.

Beyond actions related to governmental human rights abuses, Shell also
expanded its community involvements through both increased financial contri-
butions to development projects and improved communication with local leaders
and NGO representatives. As reflected in Exhibit 4.3, however, Shell still confronts
an ethical dilemma in defining an appropriate corporate role in providing needed
social services to underserved populations. How far should MNE investors go in
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funding schools, hospitals, or water and electricity systems for local communities?
Are such steps included in a list of moral minimum obligations for a socially respon-
sible company to remain invested in a region, or are such actions laudable but
fully discretionary decisions of corporate philanthropy? Should a company lobby
the government to redistribute its tax revenue or oil income differently among
diverse local populations; if so, according to what allocation formula? For example,
to meet distributive justice goals, how should the following three factors be
rank-ordered in determining the distribution of oil revenue: regional per capita
population; the relative welfare needs of regional populations; whether the oil came
from a particular region? MNE involvement in these types of questions will
inevitably overlap domestic political processes, leading to participation and impact
on a nation’s internal affairs.

A novel approach in Chad

Decades of varied experiences with oil extraction in Africa set the stage for a novel
approach to developing oil resources in Chad, a desperately poor nation landlocked
in the heart of Africa.?* Knowledge of oil deposits existed for decades, but potential
private investors hesitated to commit the enormous sums required to exploit
the reserves and Chad lacked the ability to develop the oil on its own. A consortium
led by ExxonMobil finally pursued a project costing over $3.5 billion but faced
strong opposition from environmental and human rights NGOs when news of the
prospective investment became public in 1996. International NGOs, reflecting on
problems with oil investments elsewhere in Africa, favored leaving the oil in the
ground, at least until Chad evolved a more democratic, less corrupt government and
strict environmental guidelines could be enforced. However, locally based NGOs
and community leaders saw the project as a unique opportunity to exploit Chad’s
only known resource to generate revenue that could lift the country’s impoverished
population — if public monies were actually spend on improving people’s lives. Thus
began an unusual cooperative experiment, as described in Exhibit 4.4, between
oil MNEs, the government of Chad, international and local NGOs, and the World
Bank.

Certainly many trademark concerns present in other African oil conflicts also
existed in Chad: a dictatorial, politically repressive regime; murder, torture and
other human rights abuses against civilians; corruption in government admin-
istration; ethnic and religious divisions; potential environmental damage and social
disruption from a massive oil project. Protracted negotiations among the parties
proved difficult, with some 250 NGOs involved in 145 meetings with ExxonMobil
over 1993-9. The final agreement appeared to strike a balance between economic,
social and environmental interests, promising sufficient MNE profits to justify
the investment while allocating most resultant public revenues under an established
formula to address major educational, health and development needs of the
population. Monitoring and approval processes for follow-up implementation even
included a supervisory committee with significant NGO representation.

Despite the superficial attractiveness of this new approach, especially compared
to the adverse experiences in some other cases, several aspects merit further ethical
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Exhibit 4.4

“Foreigners” Allocate Chad’s Revenue

In War on Poverty, Chad’s Pipeline

Plays Unusual Role

To Unlock Buried Wealth,
Nation Gives Up Control
Over Spending Its Cash

By ROGER THUROW in Kome, Chad, and
SUSAN WARREN in Dallas

In a different desert, the dust of another nation-
building project rises.

Massive trucks and drilling rigs deployed by
an Exxon Mobil Corp.-led consortium rumble
through the sand and bush of Kome, Chad,
rushing to complete one of largest private-
sector investments — $3.5 billion — in sub-
Saharan Africa. In a few weeks, the Miandoum
I well, pumping in the shade of an ancient fig
tree, is expected to tap the first drops of a one-
billion-barrel oil reservoir. The crude is set to
flow 663 miles through a pipeline that slithers
under hippo-filled rivers, parched savannahs,
tropical rain forests and the hunting grounds
of the Bakola pygmies, before emptying into
storage tanks anchored in the Atlantic surf off
the coast of Cameroon.

That’s the simple part. More audacious is
the route along which Chad’s oil money will
flow. For the first time, a nation has agreed to
surrender part of its sovereignty over how
to spend the money earned by unlocking its oil
wealth. Proceeds from Chad’s sale of oil from
the first three fields — expected to exceed $100
million a year, nearly doubling the nation’s
fiscal revenue — will travel a financial pipeline
designed, and insisted upon, by the World Bank
and other outsiders and monitored by a Chadian
committee that includes Muslim and Christian
religious figures and other community leaders.
Their job is to ensure the money is spent on
development projects such as schools, clinics
and rural roads, and isn’t siphoned into secret
overseas bank accounts, as happened in neigh-
boring Nigeria, or funneled into civil wars, as
in Angola and Sudan.

If it succeeds, the project — known officially
as the Chad Cameroon Petroleum Development

and Pipeline Project — could offer the world a
blueprint for how multinational companies,
aid groups and governments can join hands
to beneficially exploit the mineral wealth of
Iraq and other countries. It could also reverse
the violent curse of oil money in Africa. In
recent years, the GDP of some oil-rich nations
has actually declined, amid bloodshed and
corruption.

For the US, the Chad project represents an
important new oil source beyond the Middle
East, and, through Exxon, another American
foothold in Africa. The project could also open
a vital new front in the battle against the
poverty that can breed the anger on which
terrorists prey.

But as workers prepare to turn on the tap,
uncertainties abound. In Chad’s dusty capital,
N’Djamena, the finance ministry is routinely
plunged into darkness by the blackouts that
bedevil the city. A Chadian committee charged
with fighting corruption by inspecting every
new oil-funded project is still struggling to
find enough cars to make its rounds. And the
government’s commitment is still untested: At
one point in 2000, it endangered the entire
project by spending millions of dollars of oil-
related money on military equipment.

Earlier this year, at a meeting in the
Cameroon capital of Yaoundé, activists from
both countries complained to an Exxon execu-
tive that the benefits are too small, compared
with the value of the oil that will flow through
the pipe. “I understand very well that this
project isn’t perfect,” the official, Ed Caldwell,
told the gathering. “Our goal is to achieve
the benefits that you want.”

The World Bank conservatively estimated an
average price of about $15 a barrel for the life
of the project, which would give the field —
expected to reach about 225,000 barrels a day
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— a value of about $15 billion. A World Bank
official on the project says the revenue split
between the oil companies and Chad will
depend on many factors, including the price
and quality of the oil. But in general terms, the
agreement sets Chad’s share of the royalties at
12.5 percent.

This share is low compared with other
African oil deals, but the companies and the
World Bank say it reflects the high political risk
and greater development and transportation
costs of the Chad project, and also the fact that
the oil is expected to be of lower quality. Exxon
and its partners in the consortium would divide
the rest according to their interests in the
project.

The plan then calls for Chad’s revenue to be
sent to an escrow account in a Western bank in
London. Then the money would move to two
commercial banks in N’Djamena, where the
oversight committee of Chadian religious,
political and community leaders would appor-
tion dollars to pay for development projects.

The plan also specifies that 10 percent of
revenue should immediately go into an inter-
national investment fund for future generations,
to ensure there is development money even
after the expected 30-year life of the oil field.
Of the remaining money, 80 percent would go
to priority areas such as education, health,
housing and rural infrastructure, with the rest
divided up according to a specific formula for
other needs.

The project’s path has been as bumpy as any
in this country of ox carts and camel caravans.
Chad, a nation of 8 million people about twice
the size of Texas, is one of the ten poorest
countries in the world, according to UN figures.
In the past three decades, there have been at
least as many political coups. Andre Madec,
Exxon’s fifty-five-year-old point man here for
a decade, haggled over everything from
rerouting the pipeline to avoid pygmy settle-
ments, to paying for mango trees damaged
during construction. His biggest challenge
was hammering out terms acceptable not only
to Chad and his employer, the world’s biggest
private oil company, but also to the World
Bank, the world’s biggest financier of devel-
opment projects.

The project traces back to 1974, when the
initial discovery well was drilled. But it wasn’t
until 1994 when Exxon and other major oil

companies that had been prospecting in the area
determined there were at least one billion
barrels of oil under the ground — the magic
number to make the field profitable. Back at
Exxon’s headquarters in Houston, the good
news was muted once executives confronted
the challenge of getting the oil out of land-
locked Chad. Until then, most oil discovered in
Africa was offshore, conveniently isolated
from the continent’s social problems.

Meanwhile, the industry was facing heavy
criticism for its track record in Africa. In
Angola, for instance, western oil companies
had remained partners with the government
even as it prosecuted a civil war that killed and
maimed tens of thousands of people. Chad,
being particularly poor and contentious, looked
like another oil nightmare waiting to happen.

Exxon knew how to build a pipeline. It also
was able to bring in other oil companies as
minority partners to help shoulder the financial
risk — France’s TotalFinalElf and Royal Dutch
Shell Group at the outset. But Exxon also
needed help navigating the extraordinary poli-
tical risk, and it decided to bring in the World
Bank. For Exxon, the equation was simple.
Poor countries have little choice but to stay
on good terms with the World Bank — their
main lender. With the bank as a partner, Chad
might be less likely to renege on the deal later.
“Chad could not afford to lose its World
Bank contacts, and we could not afford to go it
alone,” says Mr. Madec.

The World Bank, however, was already
under fire from critics who claimed it was too
Western-biased in its development projects,
and the last thing it needed was to get into bed
with Big Oil. But Exxon pushed its case. Mr.
Madec visited Europe in 1999 to lobby
reluctant bank members, particularly Germany
and the Netherlands, with a videotape stressing
Chad’s poverty. The oil project, he said, was
the country’s only chance.

The bankers were aware of Chad’s woes.
Shahbaz Mavaddat, a top official of the Inter-
national Finance Corp., the World Bank’s
private-sector lending arm involved in the Chad
project, recalls his first visit, in 1997, to the
office of a high-ranking government official.
“There’s no chairs, no tables, no computers.
And he’s one of the few to have gone to
college.”

Throughout the talks, which stretched
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through the late 1990s, the bankers and oilmen
bristled at accepting each other’s demands. The
World Bank is used to “dealing with govern-
ments and saying, ‘Our way or the highway’,”
says Exxon’s Mr. Madec. “We’re used to
working with contractors and saying ‘Our way
or the highway’.”

The bankers agreed to join the project but
with two key provisos: Exxon would submit its
plans to bank scrutiny, and Chad would agree
to the unprecedented step of relinquishing
its oil sovereignty. While one group of bankers
crunched the numbers, another team set out to
walk and drive the entire length of the proposed
800-mile pipeline to make sure it met the
bank’s environmental and social responsibility
standards. Eventually Exxon agreed to more
than 60 changes to the route. In the village of
Bilolo, Cameroon, for instance, the pipeline
was moved 200 yards to avoid a cluster of
thatch-and-bark Bakola pygmy huts.

Exxon also produced what Mr. Madec
calls its “Sears catalog”: two books with photos
of various items — bicycles, sewing machines,
plows, community wells — that villagers along
the route could choose for compensation in
return for damage to property during
construction.

Meanwhile, Mr. Madec, a civil engineer with
an MBA degree, was hammering out the terms
of the deal with the Chad government. By
1997, Exxon was growing impatient. Mr.
Madec, a Frenchman, summoned the Chadian
negotiators to Paris for what he resolved would
be the final negotiating session.

For three weeks, at an Exxon training center
near Paris, in twelve-hour sessions that swung
between French and English, the Exxon
and Chad teams bickered over the minutiae:
revenue sharing, cost reimbursement, road
surfaces, bridge conditions. Exxon wanted the
contract to be written in English. The Chadians
wanted Arabic or French. It was eventually
signed in French.

In 1999, just as Exxon was moving into
the costliest phase — pipeline construction — the
oil consortium collapsed. Elf and Shell both
abruptly pulled out. Neither will say why, other
than the project no longer fit into their
investment strategy.

Mr. Madec brought potential partners — other
big oil companies — to Houston. It was an
awkward courtship. The new partners would

get no say in either their costs or compensation
— those terms had already been signed and
sealed. Malaysia’s Petronas quickly signed
on. Exxon was also able to entice back
ChevronTexaco, which had been a partner
earlier but had dropped out in the early 1990s
in the aftermath of one of the coups.

Still, the linchpin of the project remained: the
World Bank’s demand that Chad’s oil profits be
steered into development projects, under
international scrutiny.

Chad’s President Idriss Deby came to power
in a military coup in 1990, and since then has
been elected twice in votes tainted by charges
from international observers of fraud and
oppression of opposition parties. Giving up
some sovereignty over Chad’s oil income
would take some convincing. But the World
Bank wielded a big stick: If the government
didn’t agree to strict auditing, the World Bank
told Chad, the bankers would walk, and the oil
would likely stay buried forever.

The bank wanted more than a promise: It
wanted Chad’s parliament to pass it into law.
In December 1998, the law was adopted by
parliament. In 1999 other laws and institutions,
like a higher court and an auditor general’s
office, were put into place by Chad to assure
compliance. “We want to be a pioneer in
Africa,” says Tom Erdimi, the government’s
national coordinator of the petroleum project.

The World Bank board officially approved
the Bank’s participation in June 2000. But the
ink was barely dry on the bank’s approval when
word reached Washington that President Deby
had bought arms and military equipment with
about $4 million of the $25 million fee paid to
the government by ChevronTexaco and
Petronas for their share of the oil concession
when they joined the consortium,

World Bank President James Wolfensohn
grabbed his phone, dialed N’Djamena and
got Mr. Deby on the line. According to bank
officials, Mr. Wolfensohn asked incredulously,
“What are you doing?” The World Bank told
the Chad government that if it didn’t freeze the
remainder of the signing bonus and put it under
the revenue-management plan, Chad wouldn’t
get the bank’s backing for international debt
relief. Technically, the $25 million fee, since it
wasn’t oil proceeds, didn’t fall under the terms
of the newly minted law governing how future
oil money should be spent. Mr. Erdimi says
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such a detour won’t happen again. “The law,”
he says, “is unbreachable.”

At its recent annual meeting, Exxon said the
two-year construction project has triggered a 10
percent jump in Chad’s gross domestic product.
So far, Exxon says, it has improved more than
300 miles of roads and bridges and has bought
more than $500 million in local goods and
services. The deal is part of Exxon’s aggressive
expansion plans in Africa. Last year’s net
production base of about 350,000 barrels a day
is expected to grow dramatically as a slate of
exploration and production efforts in Angola,
Nigeria, Equatorial Guinea, the Republic of
Congo, as well as Chad and Cameroon come
online.

But challenges remain, and there are vocal
skeptics. “The people live in mud huts, and
twenty years from now they will still be living
in mud huts,” says Ngarledji Yorongar, a
leading opposition figure who has often been
arrested for his political activity.

At the World Bank office in N’Djamena, a
city with no working traffic lights, Jerome
Chevallier taps his foot anxiously. Mr.
Chevallier, the World Bank’s manager of oil-

related projects, was dispatched by Washington
after it became clear that the local infrastruc-
ture wasn’t capable of handling hundreds of
thousands of dollars a day in oil revenue.
Microfinancing for small businesses has gotten
bottled up. Requisition forms for computers
and vehicles were strangled by red tape. “My
role is to harass people day and night to get
things done,” Mr. Chevallier says.

One of these people is Dinanko Ngomibe, the
budget director in Chad’s ministry of finance.
“In terms of human capacity, we’re not ready
yet,” Mr. Ngomibe declares, speaking over
African jazz music spilling from his radio in his
office. He estimates that less than 25 percent
of his colleagues in the civil service know how
to use computers, even when the electricity
works. Still, the revenue-management plan, if it
works, “is a good thing,” he says. “We’ll have
drinkable water, hospitals, schools.”

Source: The Wall Street Journal, 24 June
2003, p. 1. © 2003 by Dow Jones & Co. Inc.
Reproduced with permission of Dow Jones
& Co. Inc. via Copyright Clearance Center.

inquiry. The central consideration in this case concerns the choice of who decides,
which entails probable trade-offs among competing values. On a macro political
level, the issue posed involves national sovereignty. Foreign private and public
organizations are imposing on Chad’s government a formula determining how it can
spend public revenue inside its own country. Technically, the government voluntarily
agreed to this arrangement, but in reality it had little actual choice because the
only alternative was to forgo any development of its oil resources. Who determines
which governments lack the political legitimacy to exercise spending authority over
their country’s revenue? In practice, will the international community impose such
arrangements only on small, poor and relatively powerless nations?

The contrast between value choices of international NGOs and local citizens
illustrates how this same question of who decides applies at the micro level, espe-
cially when differing time horizons are employed. International NGOs initially
favored killing any oil project but relented after appeals from local leaders to allow
them this opportunity for development.The NGOs’ time horizon foresaw a possible
future with a representative government in Chad when development decisions
could be taken more responsibly for the general population’s benefit. Current
citizens of Chad, however, confronted a life expectancy of forty-seven years on an
annual income of $230. Their value scale tipped more heavily toward seeking
immediate improvements in living conditions over the possibility of greater or more
secure development opportunities at some point (how far?) in the future. At the
local level, the trade-offs also play out in concrete decisions such as the choice of
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pipeline routes. Foreign NGOs generally favored routes that skirted sensitive
environmental areas and native villages while local residents sometimes desired
closer proximity, moving route markers in the night to redirect construction closer
to their homes and stores.

Who should decide when different value standards conflict? Perhaps, some
years hence, a retrospective look at this novel approach being attempted in Chad
will yield more instructive case data to help inform and guide these decisions. Initial
reports on the pipeline’s early impacts paint a decidedly mixed picture of benefits
and costs, with future distributive justice results still uncertain.* In the meantime,
current judgments must still be made, drawing upon the best ethical analysis
techniques and case experience now available.

Ethical issues and case experience on business political
involvements

Cases reviewed in this chapter cover the second half of the twentieth century, with
most playing out over the last couple decades. This time period mirrors the global
expansion of MNE operations and increased civil society activism on human rights
issues. MNEs faced growing pressures for greater corporate social responsibility
in host countries, even when such actions involved them in the nation’s internal
political affairs. The campaign against apartheid in South Africa still stands as the
definitive example, encompassing a broad array of companies responding in diverse
fashion to orchestrated marketplace and political pressures. Actions in other cases
often draw from the South African experience but generally represent less extensive
or well organized efforts.

The most striking similarities among the reviewed cases are their overwhelming
concentration in Africa, with Burma’s Asian locale as the only geographic outlier,
and the central role played by natural resource companies, principally oil firms,
although diamonds and coffee beans also represent natural resource commodities.
The significance of these observations lies in their representation of contrasting
capabilities. With the exception of South Africa, the nations involved fall along the
lower end of the spectrum for both economic and political efficacy. By contrast,
the MNEs involved, particularly oil industry firms, constitute some of the largest,
richest and most effectively organized global enterprises, and their business opera-
tions represent a significant share of each host country’s economic activity.
This contrast suggests that relative capability constitutes the most significant case
experience factor on these political involvement issues, helping to determine
who may be held responsible, where and when, to do what. Similar case experience
has not occurred where individual small companies are called upon to oppose the
actions of powerful governments in large nations.

Two other factors in ethical analysis — causality and critical need — often link
with capability to answer the question why the capable party should act. In some
cases, arguments alleged an MNE causal connection to human rights violations,
either directly (asking security forces to suppress protests or move villages;
providing airfields or other support for military actions; selling equipment to the
government) or indirectly (business partnerships with government enterprises;
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paying royalties or tax revenue; providing foreign exchange by purchasing exported
goods).

The Voluntary Principles on Security and Human Rights, mentioned earlier,
address one of the most direct causality risks between MNEs and security forces
in host countries. Signed on 20 December 2000, the principles establish guidelines
for corporations in selecting and monitoring security personnel, including
government-related forces, and reporting cases of human rights abuses. Negotiated
under the sponsorship of the US and UK governments, the principles have been
endorsed by major oil and other natural resources companies as well as several
NGOs, including Amnesty International and Human Rights Watch.?®

The strength of causality arguments is being tested in US courts, where cases
have sought to use the Alien Tort Claims Act of 1789 to seck judicial penalties against
MNE:s for alleged involvement in human rights abuses in other countries. The first
case to reach a trial stage in December 2003 was a suit against Unocal for alleged
actions in Burma.?” Such cases face many obstacles and lengthy delays, probably
requiring an ultimate US Supreme Court judgment, but whatever the outcome of
legal decisions, the allegations illustrate the type of causality connections also
explored in ethical evaluations of MNE involvements with abusive regimes.

The concept of complicity may prove useful to evaluate causality connections
in cases where differentiating between direct and indirect MNC links to harmful
actions would help determine relative degrees of corporate responsibility. One
suggestion for using complicity appears in documents related to the UN Global
Compact, promoted as corporate good conduct principles by Secretary General
Kofi Annan in July 2000. A guide to using the Global Compact suggests distin-
guishing between “direct,”“beneficial” and “silent” complicity.’® Beneficial complicity
covers indirect corporate involvement where a firm does not participate in the
harmful action but does receive benefits from the harm committed. For example,
Total may not have directly used forced labor to build the pipeline in Burma, but
the project benefited from the military’s use of forced labor to build roads and
support troops who provided pipeline security. Silent complicity suggests that
a non-participant is aware of abusive action and, although possessing some degree
of ability to act, chooses neither to help protect nor to assist victims of the abuse,
remaining content to meet the minimal ethical requirement to do no (direct) harm.
A company could engage in silent complicity whether or not it benefits from the
harm.

Linking critical need to corporate capability throws a broader net of ethical
responsibility over more potential actors than looking only for causality connec-
tions. From the cases in this chapter, capability evaluations led most easily
to responsibility judgments where a single corporate actor (Gulf/Chevron, Shell,
DeBeers) or a small number of companies (coffee buyers) could exercise dominant
business influence. Even then, however, if causality connections were unclear
or absent, sufficient critical need was necessary, along with the failure of more
responsible governments or other political parties to act, before MNEs became
ethically bound to do something.

The relationship between capability and critical need therefore relates to an
MNE'’s relative position on the subsidiarity chain of ethical responsibility. The
company’s relative responsibility largely follows its assigned role in a society. On
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most political involvement issues, absent causality connections, MNEs should come
after governments or international organizations with defined political role respon-
sibilities. Only when such political actors lack the ability to act, or fail to exercise
the political will to take sufficient action, should MNEs consider involvement in
political affairs — if the critical need criterion is met.

Cases reviewed in this chapter showed governments slow to act against political
authorities in other nations, even where evidence pointed to clear, serious and
systematic human rights abuses. Political processes in democratic nations can be
notoriously slow to build a broad enough consensus to support foreign involvements
that do not directly threaten the homeland. Many competing, and sometimes
conflicting, issues crowd foreign policy agendas. And without the support of
major national governments, most international organizations are powerless to act.
Hence, following the South Africa experience, MNEs drew greater attention. Many
MNEs are more vulnerable to direct and effective pressures than national political
institutions, can respond in a more timely fashion, and often possess significant
capability for action, sometimes with the beneficial side effect of increasing
subsequent pressures on governments to intervene.

Case experience can also be used to test critical need determinations, including
possible rank-ordering among multiple human rights issues. In most cases reviewed,
violations were blatant, multiple and egregious. Undemocratic governments sup-
pressed political and civil liberties; carried out murder, torture and rape against
civilian populations; oppressed ethnic and religious minorities; and allocated
economic resources corruptly or unfairly. In such instances, critical need judgments
appear relatively easy. However, consider how hypothetical variations on these cases
might influence ethical determinations regarding when and where MNEs should
become involved in political activities.

For example, is the critical need threshold met when an undemocratic regime
denies elections and freedom of speech but does not commit mass murder? How
much difference would it make if the regime imprisoned opponents and perhaps
engaged in some torture? Several civil society groups might describe China in
this manner. Or should MNEs become politically involved in countries governed by
democratically elected majorities, but where majority rule results in discriminatory
action against ethnic, racial or religious minorities? How much difference would
it make if the discriminatory action involved physical violence, or an unfair allocation
of economic resources, or perhaps only social bigotry? Would India’s policies
or practices that result in discrimination against Muslims and lower-caste individuals
qualify as a critical need situation? (Of course, both China and India also fall toward
the higher end of the economic and political efficacy spectrum, where individual
companies or MNE coalitions may possess relatively less capability to exert political
influence.)

If capability and critical need judgments point to MNEs as the “who” to act in
a case situation also designating “when” and “where,” then “what” types of political
involvements should the MNEs undertake? For instance, should foreign companies
openly oppose a host government or actively assist efforts to overthrow a ruling
regime? Could such extreme actions (perhaps on an exceptional basis) be justified
in cases where an illegitimate regime rules the country? But then who determines
the political legitimacy of a nation’s government? Was the apartheid government in
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South Africa illegitimate when so designated in UN General Assembly resolutions
but not by UN Security Council action or the withdrawal of diplomatic recognition
by the home countries of most MNEs? What particular actions could MNEs ethically
take in opposing a government: public statements; urging home government
sanctions; breaking host country laws; withdrawing investments or boycotting
exports; providing money or goods to rebel groups? Should deontological rules
restrict certain types of MNE actions, or should judgments depend on teleological
case-by-case evaluations?

Case experience suggests that answers to “what” questions regarding MNE
actions may also cover political involvements where companies influence public
policy changes or sometimes provide a supplement or substitute for host govern-
ment programs. In cases dealing with a government’s allocation of national revenue,
what steps should MNEs take if political corruption or discriminatory policies
result in a maldistribution of economic benefits? Who should decide which
distributive justice criteria to apply in judging whether a specific allocation policy
is unfair (according to equal share, need, contribution, property rights, historical
or social status, etc.)? In instances where benefits from corporate activity are
distributed unjustly within a host country, what steps would fulfill an MNE’s social
responsibility? The Chad case represents an extreme example of foreign interest
groups, including but not limited to MNEs, imposing a specific revenue allocation
formula on a host government. Another approach advocated by some civil society
groups calls on MNEs to publicly release contractual terms that reveal how much
money is paid to government entities, relying on transparency and public pressures
to force appropriate allocation policies and avoid corruption.39

MNE capabilities also generate calls for more direct action to assist local
communities where government services are insufficient, either as a result of the
government’s allocation decisions or because the government lacks the financial
or administrative capability to provide needed social services. In some reviewed
cases, natural resource MNEs pursued investment projects in poor rural areas where
minimal government presence existed. In such instances, should the companies
assume quasi-governmental roles in providing schools, health clinics or water and
electricity infrastructure? These types of issues will also appear in a later chapter
on cultural impact, and in an upcoming chapter on corporate social responsibility
applied to more direct economic issues, such as labor relations, “sweatshops” and
supply chain responsibilities.
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Chapter 5

THE FOREIGN PRODUCTION
PROCESS

Introduction

OREIGN PRODUCTION comprises an essential element of global business

that helps build socioeconomic linkages among nations. The increased con-
nections, forged through both FDI and trade, also amplify the range and nature of
resulting ethical dilemmas. Although many issues have long existed, the 1990s’
highly publicized debate over “sweatshops” gained unprecedented public attention,
highlighting a new assertion that even retail firms, far removed from foreign
production sites, bear an ethical “supply chain” responsibility for overseas employ-
ment practices and workplace conditions. This chapter explores the rationale for
asserted “supply chain” responsibilities, using ethical analysis to examine whether or
how business linkages affect judgments regarding who should do what, where and
when, to address problems associated with foreign production processes.

The stakeholder concept can be employed to identify individuals or groups to
whom a corporation may be responsible. Although employees generally constitute
one of the most direct stakeholders, often ranked just after invested shareholders,
foreign production also connects an enterprise to other groups, including suppliers,
local communities, and host and home countries. Contractual relationships pro-
vide one way to identify relevant actors and assess relative degrees of responsibility.
Formal legal contracts and informal social contracts both establish ethical obliga-
tions. Case-specific factors help determine a corporation’s place in the subsidiarity
chain of responsibility that may also include governments, international organ-
izations, NGOs and consumers. Corporate FDI usually increases considerations
of causality and proximity, but general trading relationships often involve sufficient
buyer capability to create ethical duties in cases of critical need. The notions of
minimal and maximal corporate social responsibilities offer a possible way to set
general parameters for resultant ethical obligations.

The “sweatshop” debate represents an umbrella concept covering many separate
but related issues. Most case experience derives from the manufacturing sector,
although natural resource industries, particularly agriculture, as well as service
sector activities can also entail abusive work conditions comparable to those
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encountered in more typical factory environments. Case scenarios examined in this
chapter encompass a range of foreign production processes, generally but not always
located in developing countries. An initial step in most cases requires assessing the
nature and seriousness of identifiable problems. Individuals suffering harm, par-
ticularly violations of human rights, may be ethically due reparation, compensation
or assistance from speciﬁc actors. Examination of case experience provides practice
in answering the Who, Where, When and What questions associated with these
determinations, along with the related Why rationale.

Peeking inside a “sweatshop”

Myriad stories emerged during the 1990s that offer insights to the dismal conditions
confronting millions of workers each day. Specific elements of the storyline alter
with each telling, as the characteristics of individual workers vary in terms of age,
sex, race, ethnicity, religion, education, location, family circumstances, etc. Hence,
no “typical” story exists that fully captures the ethical issues raised by “sweatshop’
production. Nevertheless, Exhibit 5.1 offers a quick peck inside one story, reported
from Mexico in early 1991 as a wave of media coverage raised public awareness

3

of foreign “sweatshop” conditions, sparking renewed attention and activism on these
issues.

For Vicente Guerrero, life changed dramatically when he graduated from
sixth grade at the top of his class. Introduced by his father to assembly line produc-
tion of sneakers at the Deportes Mike factory, Vicente took his place among other
young boys, or zorritas (little foxes), who helped cheaply staff the small company.
After reading this case scenario, identify the various ethical issues raised in the story
and assess their relative severity by rank-ordering them. One approach would be to
relate Vicente’s circumstances to possible violations of his human rights. (Because
the last chapter focused heavily on civil and political (CP) rights, readers might
want to review the economic, social and cultural (ESC) human rights contained in
the UN Universal Declaration, reprinted in the appendix.) Do violations of some
rights constitute a more serious harm (critical need) than violations of other rights?
On a more subjective level, also rank-order the issues according to your own
personal “bother” scale, i.e. which issues connected most with you emotionally as
unfair or unjust?

For example, how important is Vicente’s age in this case? Child labor represents
one of the most widely condemned “sweatshop” practices, but who should decide
the definition of a “child” and when a young person can ethically be employed?
Mexican law prohibits employing children younger than fourteen, two years
older thanVicente, but between 5 million and 10 million underage Mexican children
reportedly work, suggesting a significant difference between local law and local
practice. An International Labor Organization (ILO) convention (No. 138) dating
from 1973 establishes fifteen as the minimum working age (with fourteen permitted
for developing countries), but estimates suggest that at least 125 million children
aged five to fourteen work full-time in developing countries.! The plant super-
intendent’s son, who is a year younger than Vicente, has already worked in the
factory for three years. Vicente’s own father, who began working in shoe factories
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Exhibit 5.1 From Sixth Grade to the Shoe Factory

Underage Laborers Fill
Mexican Factories,
Stir U.S. Trade Debate

Vicente Guerrero, 12, Quits
School for Footwear Plant;
Dad: ‘We Eat Better Now’

By MATT MOFFETT
Staff Reporter of THE WALL STREET JOURNAL

Leon, Mexico. When Vicente Guerrero
reported for work at the shoe factory, he had to
leave his yo-yo with the guard at the door. Then
Vicente, who had just turned twelve years old,
was led to his post on the assembly line: a tall
vertical lever attached to a press that bonds the
soles of sneakers to the uppers.

The lever was set so high that Vicente had
to shinny up the press and throw all his 90
pounds backward to yank the stiff steel bar
downward. It reminded him of some play-
ground contraption.

For Vicente this would have to pass for
recreation from now on. A recent graduate of
the sixth grade, he joined a dozen other children
working full time in the factory. Once the best
orator in his school and a good student, he now
learned the wisdom of silence: even opening
his mouth in this poorly ventilated plant meant
breathing poisonous fumes.

Vicente’s journey from the front-row desk of
his schoolroom to the factory assembly line
was charted by adults: impoverished parents,
a heedless employer, hapless regulators, and
impotent educators. “I figure work must be
good for me, because many older people have
helped put me here,” says Vicente, shaking
his hair out of his big, dark eyes. “And in the
factory I get to meet lots of other boys.”

Half of Mexico’s 85 million people are
below the age of eighteen, and this generation
has been robbed of its childhood by a decade
of debt crisis. It’s illegal in Mexico to hire
children under fourteen, but the Mexico City
Assembly recently estimated that anywhere
from five million to 10 million children are
employed illegally, and often in hazardous

jobs. “Economic necessity is stronger than
a theoretical prohibition,” says Alfredo Farit
Rodriguez, Mexico’s Attorney General in
Defense of Labor, a kind of workers’ ombuds-
man.

Child labor is one of several concerns about
standards in the Mexican workplace clouding
the prospects for a proposed US—Mexico free
trade agreement. It is being seized upon, for
example, by US labor unions, which oppose
free trade and fear competition from Mexican
workers.

Recently, Democratic Sen. Lloyd Bentsen
of Texas, the chairman of the Senate Finance
Committee, and House Ways and Means
Committee Chairman Dan Rostenkowski of
[llinois warned President Bush in a letter of the
major hang-up: “the disparity between the two
countries in . . . enforcement of environmental
standards, health and safety standards and
worker rights.” Mr. Bush yesterday reiterated
his support for the trade pact.

Free-trade advocates argue that investments
flowing into Mexico would ameliorate the eco-
nomic misery that currently pushes Mexican
children into the work force. Partisans of free
trade also point to the aggressiveness Mexican
President Carlos Salinas de Gortari has lately
shown in fighting lawbreaking industries:
Mexico added 50 inspectors to regulate foreign
plants operating along the US—Mexico border
and shut down a heavily polluting refinery in
Mexico City.

Little foxes. Young Vicente Guerrero’s life
exemplifies both the poverty that forces chil-
dren to seek work and the porous regulatory
system that makes it all too easy for them to
find jobs. In the shantytown where Vicente
lives and throughout the central Mexico state
of Guanajuato, it is customary for small and
medium-sized factories to employ boy shoe-
makers known as zorritas, or little foxes.

“My father says [ was lucky to have so many
years to be lazy before I went to work,” says
Vicente. His father, Patricio Guerrero, entered
the shoe factories of Guanajuato at the age of
seven. Three decades of hard work later,
Mr. Guerrero lives in a tumbledown brick
shell about the size and shape of a baseball
dugout. It is home to twenty-five people, maybe
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twenty-six. Mr. Guerrero himself isn’t sure
how many relatives and family friends are
currently lodged with him, his wife and six
children. Vicente, to get some privacy in the
bedroom he shares with eight other children,
occasionally rigs a crude tent from the laundry
on the clotheslines crisscrossing the hut.

School was the one place Vicente had no
problem setting himself apart from other kids.
Classmates, awed by his math skills, called him
“the wizard.” Nearly as adept in other subjects,
Vicente finished first among 105 sixth-graders
in a general knowledge exam.

Vicente’s academic career reached its zenith
during a speaking contest he won last June on
the last day of school. The principal was so
moved by the patriotic poem he recited that she
called him into her office to repeat it just for
her. That night, Vicente told his family the
whole story. He spoke of how nervous he had
been on the speaker’s platform and how proud
he was to sit on the principal’s big stuffed chair.

After he finished, there was a strained
silence. “Well,” his father finally said, “it seems
that you’ve learned everything you can in
school.” Mr. Guerrero then laid his plans for
Vicente’s next lesson in life. In a few weeks,
there would be an opening for Vicente at
Deportes Mike, the athletic shoe factory where
Mr. Guerrero himself had just been hired.
Vicente would earn 100,000 pesos a week,
about $34.

At the time, money was tighter than usual for
the Guerreros: Two members of the household
had been laid off, and a cousin in the US had
stopped sending money home.

After his father’s talk, Vicente stowed his
schoolbooks under a junk heap in a corner of
the hut. It would be too painful, he thought, to
leave them out where he could see them.

Last August Vicente was introduced to the
Deportes Mike assembly line. About a dozen of
the fifty workers were underage boys, many of
whom toiled alongside their fathers. One youth,
his cheek bulging with sharp tacks, hammered
at some baseball shoes. A tiny ten-year-old
was napping in a crate that he should have
been filling with shoe molds. A bigger boy was
running a stamping machine he had decorated
with decals of Mickey Mouse and Tinker Bell.
The bandage wrapped around the stamper’s
hand gave Vicente an uneasy feeling.

Showing Vicente the ropes was the plant

superintendent’s thirteen-year-old  son,
Francisco Guerrero, a cousin of Vicente’s who
was a toughened veteran, with three years’
experience in shoemaking.

When a teacher came by the factory to chide
school dropouts, Francisco rebuked her. “I’m
earning 180,000 pesos a week,” he said. “What
do you make?” The teacher, whose weekly
salary is 120,000 pesos, could say nothing.

Vicente’s favorite part of his new job is
running the clanking press, though that usually
occupies a small fraction of his eight-hour
workday. He spends most of his time on dirtier
work: smearing glue onto the soles of shoes
with his hands. The can of glue he dips his
fingers into is marked “toxic substances . . .
prolonged or repeated inhalation causes grave
health damage; do not leave in the reach of
minors.” All the boys ignore the warning.

Impossible to ignore is the sharp, sickening
odor of the glue. The only ventilation in the
factory is from slits in the wall where bricks
were removed and from a window near Vicente
that opens only halfway. Just a matter of weeks
after he started working, Vicente was home in
bed with a cough, burning eyes and nausea.

What provoked Vicente’s illness, according
to the doctor he saw at the public hospital, was
the glue fumes. Ingredients aren’t listed on the
label, but the glue’s manufacturer, Simon SA
of Mexico City, says it contains toluene, a
petroleum extract linked to liver, lung and
central nervous system damage. The maximum
exposure to toluene permitted under Mexican
environmental law is twice the level recom-
mended by recently tightened US standards.
And in any event, Deportes Mike’s super-
intendent doesn’t recall a government health
inspector coming around in the nine years the
plant has been open.

When Vicente felt well enough to return
to work a few days later, a fan was installed
near his machine. “The smell still makes you
choke,” Vicente says, “but el patron says I'll
get used to it.”

El patron, the factory owner, is Alfredo
Hidalgo. “These kinds of problems will
help make a man of him,” Mr. Hidalgo says.
“It’s a tradition here that boys grow up
quickly.” Upholding tradition has been good
for Mr. Hidalgo’s business: Vicente and the
other zorritas generally are paid less than adult
workers.
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Mr. Hidalgo doesn’t see that as exploitation.
“If it were bad for Vicente, he wouldn’t have
come back after the first day of work,” he says.
“None of the boys would, and my company
wouldn’t be able to survive.”

“The system makes protecting the zorritas
very, very difficult,” says Teresa Sanchez, a
federal labor official in Guanajuato state. The
national labor code gives the federal govern-
ment jurisdiction over only a limited number
of industries that make up just 3 percent of
businesses in the state. “The important
industries, like shoes,” she says, “are regulated
by the states, and the states . . .” She completes
the sentence by rolling her eyes.

At the state labor ministry, five child labor
inspectors oversee 22,000 businesses. The staff
has been halved in the decade since Mexico’s
economic crisis erupted, says Gabriel Eugenio
Gallo, a sub-secretary. The five regulators
make a monthly total of 100 inspections. At
that rate it would take them more than two
decades to visit all of the enterprises under
state jurisdiction. Because child labor vio-
lations weren’t even punishable by fines until
very recently, state regulators say they have
a hard time getting the tradition-bound
employers they do visit to take them seriously.
“Ultimately, the schools must be responsible
for these kids,” Mr. Gallo concludes.

Located just four blocks from where Vicente
Guerrero labors, the Emperador Cuauhtemoc
school employs two social workers to reclaim
dropouts. (Children are required by law to stay
in school through the sixth grade.) One-third
of the students at Cuauhtemoc never finish
the Mexican equivalent of junior high. With
their huge caseloads, the two social workers

certainly have never heard of Vicente Guerrero.
“Ultimately, it’s the boy’s own responsibility
to see to it that he gets an education,” says
Lourdes Romo, one of the counselors.

Vicente is still getting an education, but it’s
of a different sort than he would be getting in
school. On a factory break, the superintendent
puts a zorrita in a headlock to act out the brutal
murder of a member of a local youth gang. This
pantomime is presented to Vicente and a rapt
group of boys as a cautionary tale. “Boys who
don’t work in the factory die this way on the
street,” the superintendent warns.

Vicente hasn’t missed work again, though he
always has a runny nose and red eyes. “One
gets accustomed to things,” he says. It’s lucky
for him that he is adaptable. The plant was
expanded recently and Vicente’s window, once
his source of fresh air, now swings open onto a
sewing room where several new boys labor.

The zorrita tradition is unlikely to fade any
time soon. “We eat better now that Vicente
works,” says Patricio Guerrero, watching his
wife stir a skillet of chicken in sweet mole
sauce. “And Vicente has few pesos left over so
he can enjoy being a boy.”

But Vicente doesn’t have the time. Even
though he’s the captain, he recently missed an
important Saturday match of his soccer team.
A rush order of soccer shoes had to be filled at
Deportes Mike. His friends tell him that “T stink
as bad as the patch on a bicycle tire,” he says.
“But I know that’s just the smell of work.”

Source: The Wall Street Journal, 8 April
1991, p. Al. © 1991 by Dow Jones & Co. Inc.
Reproduced with permission of Dow Jones
& Co. Inc. via Copyright Clearance Center.

when he was seven years old, considers Vicente “lucky” to have already enjoyed so

many years of a “lazy” childhood.

ShouldVicente’s excellent performance and potential in school become a factor
in determining whether or when he should work? If educational opportunities
constitute an individual right, or a societal value, Vicente’s personal potential and
his possible contribution to Mexico’s future development may go unrealized if his
school books remain in the corner junk heap. On the other hand, if educational
opportunity is a true human right, all individuals, regardless of their relative
intellectual potential, deserve the right to some certain minimum education. Is
Article 26 of the UN Universal Declaration being violated in this case? Consider
whether compulsory elementary education represents an ethically mandatory
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minimum; where and when higher education opportunities should exist, and for
whom; and whether a parental right to make educational choices for their children
validates Patricio Guerrero’s decision to terminate his son’s education after the sixth
grade (the legally required minimum in Mexico, even though sixth-graders may
still fall below the minimum legal working age of fourteen).

Potential workplace hazards confront the young boys laboring in Deportes
Mike. Vicente smears sneaker soles with glue, ignoring toxic warnings and written
cautions against exposure to minors. A doctor associates Vicente’s illness with glue
fumes that could cause long-term damage to his vital organs and central nervous
system. Yet the factory owner considers that “These kinds of problems will help
make a man of him.” Should such workplace hazards rank higher or lower than
Vicente’s age as an ethical issue deserving attention? Perhaps combining the two
factors strikes emotional chords that either, singly, would not touch: for instance,
if a young child is employed in a safe work environment, or if only older workers
undertake hazardous tasks. Consider whether one, or both, factors might be neces-
sary to reach a level of critical need where external actors can be called upon for
ethically obligated actions.

Financial compensation and family need reflect other case scenario factors
that may affect ethical judgments regarding Vicente’s employment at Deportes
Mike. Vicente earns 100,000 pesos ($34) a week — less than an adult worker,
which appeals to the factory owner. The article does not indicate how this wage rate
compares to other standards, but Vicente does earn nearly as much as a local teacher
(120,000 pesos). Additionally, his family’s income recently suffered from the
lay-offs of two relatives and his pay check enables the family to eat just a bit better.
Some questions to consider on this issue are: could a specified wage rate or relative
family need justify child labor (at any age)? Should pay scale be determined by
factors such as age, productivity, health hazards, legal rates or whatever wage rate
market forces permit? Could older, laid-off family members seek to replace Vicente
at the shoe factory, or should he work anyway because the family’s economic
condition appears so low?

Who in this case bears the most responsibility to protect Vicente’s rights? The
article suggests a number of possible candidates: his parents; the factory super-
intendent or factory owner; government labor inspectors; his schoolteachers,
counselors or social workers; or Vicente himself? Specify the why rationale for
rank-ordering these various actors along a subsidiarity chain of ethical responsi-
bility. For example, does the existence of only five child labor inspectors for
22,000 businesses indicate a lack of capability that reduces the government’s
responsibility, or should the government be held indirectly causally responsible for
allocating insufficient revenue to enforce its law against child labor? Is the employer
directly causally responsible for (illegally) hiring Vicente and exposing him
to workplace health hazards, or is this small factory owner incapable of paying
higher salaries or improving working conditions because market competition forces
him to reduce costs, and on a cost/benefit basis Vicente and his family are better
off with the extra salary than if he was not working and ended up in a local youth
gang?

A notable aspect of the case scenario presented in Exhibit 5.1 is that the “sweat-
shop” examined does not appear connected to international business operations.
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One might suspect that the athletic sneakers produced at the factory may attempt
to present an image associated with US products (after all, Deportes Mike is a bit
unusual for a Mexican name), but no mention appears of foreign investment or
exported products. In fact, the vast majority of child labor situations and general
“sweatshop” conditions in developing countries bear no direct connection with
international corporations. The World Bank estimates that less than 5 percent of
child laborers in developing countries work in export industries.’

Nevertheless, the article’s brief reference to a proposed free trade agreement
between Mexico and the United States (later adopted, with Canada, as the North
American Free Trade Agreement [NAFTA]) foreshadows globalization’s expanding
network of interrelated business ties. Increased economic interdependence among
nations forces issues such as national labor standards and practices on to inter-
national political agendas. Simultaneously, governments in economically linked
nations arguably possess greater ethical responsibility to address abusive labor
practices and workplace conditions occurring in partner countries. International
corporations that use intergovernmental agreements to forge new trade and FDI
ties likewise become more closely linked (through increased potential causality,
capability and proximity) to the foreign “sweatshop” conditions portrayed so publicly
in the media since the early 1990s.

Assessing supply chain responsibilities

Assigning ethical responsibilities to invested owners of foreign “sweatshops” con-
stitutes a relatively simple and straight-forward task. MNEs with ownership stakes
in foreign production facilities are direct employers of the facilities” workers, at
least to a degree corresponding to the percentage of ownership. The central bond
between employer and employee creates a direct and important stakeholder rela-
tionship where the firm’s role, proximity, awareness and capability carry both
legal and social contract responsibilities toward its employees. The MNE can set
labor and workplace conditions at fully or majority-owned foreign affiliates, within
the parameters of local law. The MNE may also exceed legal minimum standards
on issues such as wage rates or safety standards if local law falls below an ethical
minimum, or the MNE chooses to follow a higher maximal corporate social
responsibility standard.

The more novel and controversial application of corporate responsibility arises
when trade rather than FDI connects a business enterprise to the workers involved
in a foreign production process. In particular, importers and/or retailers in
developed countries face increasing pressure to improve conditions for foreign
workers, although the firms lack the proximity or employer role inherent in FDI
ownership. Instead, civil society groups confront these firms, forcing an awareness
of “sweatshop” conditions in factories where imported goods are produced, and then
call upon the importers and retailers to use their capabilities to improve foreign
labor practices and workplace conditions. Sometimes critics suggest direct com-
plicity with worker abuse, asserting that the purchasing firms’ low price demands
or short delivery schedules lead to inadequate worker wages and forced overtime.
More commonly critics charge importers and retailers with beneficial or silent



THE FOREIGN PRODUCTION PROCESS 93

complicity, reaping higher profits from low-wage foreign labor while ignoring the
uglier aspects of their workplace conditions.

The traditional corporate response to such complaints rests on the argument
that buyers in one country cannot impose labor standards on producers in another
country when no ownership ties exist. This rationale proved largely persuasive
until the 1990s, when changing circumstances altered many opinions. Media stories
increased public awareness of “sweatshop” conditions, fostering a sense of critical
need. In assessing relative ethical responsibility for action, the immediate local
employer seemed either incapable of funding improvements or inaccessible to direct
pressure from foreign critics. Local governments often appeared ineffective or
corrupt and unresponsive to criticism. Other national governments hesitated to
interfere in the internal affairs of sovereign countries. Only the most egregious
forms of labor abuse, such as prison or slave labor, or children employed as soldiers
or prostitutes, reached the political level of diplomatic discussion in international
forums.

Civil society groups then looked for the next most capable potential actor.
Laying the subsidiarity chain of ethical responsibility alongside the international
supply chain of most “sweatshop” industries, the groups found importers and
retail firms. These enterprises lacked geographic and political proximity as well as
ownership ties to the abusive conditions, but further analysis led many critics to
conclude that importers and retailers nevertheless possess sufficient capability
to press for ethical improvements. In contemporary international business, control
need not rest on ownership. Indeed, analytical reports and international agreements
increasingly refer to “low and non-equity” foreign investment.? In typical “sweat-
shop” industries, high-volume purchasers often exert demonstrable influence, even
control, over foreign production processes. For example, product quality control
requirements, often including overseas factory inspections, clearly demonstrate
the capability to reach inside the factory and influence the production process. If
purchasers can determine product quality standards, could/should they also
determine the labor standards and workplace conditions where the products are
produced?

Civil society activism on behalf of foreign “sweatshop” workers helped galvanize
US public opinion behind the issue as one of critical need and focused attention on
prominent US retailers as actors capable of bringing about improvements. One well
publicized example emerged around two young garment workers from Central
America, Claudia Molina and Judith Viera, who traveled to the United States to
tell stories that recall some of Vicente Guerrero’s plight, while adding a few new
dimensions of abusive treatment. On many labor issues, the factory owner appeared
the most responsible actor, often based on causal connections. Both factories where
Viera and Molina worked involved FDI links, but the Taiwanese and Korean
investors, respectively, faced little ethical pressure from government or civil society
groups in their home countries, and the governments in El Salvador and Honduras
appeared to lack the resources and/or political will to enforce their labor laws in
economically important foreign trade zones.*

By contrast, major foreign purchasers of the factories’ garments, such as the
Gap, J. C. Penney and Eddie Bauer, might prove more responsive. These firms’
competitiveness depends heavily on brand name image, which can be vulnerable to



94 ETHICS FORINTERNATIONAL BUSINESS

critical public actions by civil society groups. Organized tours for the garment
workers put a human face on “sweatshop” statistics. Anecdotal examples can leave
powerful impressions, such as the difference between the $20 purchase price of a
Gap T-shirt and the reported 16 cents earned by the worker who made the shirt.
Surely someone possessed the capability to provide Molina with the extra 30
lempiras weekly ($3) that she considered fair, if first the abusive treatment stopped.5

Many importing firms indicate a willingness to investigate abuse charges,
although their statements and actions vary regarding how clearly or fully they accept
social responsibility for any “sweatshop” conditions, or just what the importing firms
might do about such problems. Indeed, exactly what should be done raises other
ethical questions. Should the importers terminate their purchases (and leave) or
retain the buyer relationship but insist on improved conditions (stay and reform),
perhaps even paying higher prices for the garments to provide extra funding to carry
out the improvements (both assist and help protect)?

Sometimes foreign owners of “sweatshop” factories respond to criticism and
pressure by simply shifting production to other locations. Such a move would not
help the abused victims; in fact, unemployment would leave them in an even worse
condition. Exhibit 5.2 reflects this fear. A company’s capital is more mobile than its
workers, leaving employees vulnerable to lay-offs if they encourage public criticism
of their employer’s practices. Lisa Rahman experienced a plant shutdown in
Bangladesh when public pressure on Disney reportedly led a subcontractor to
end purchases from her employer’s factory, resulting in 200 workers losing their
jobs. Disney may not have directed the subcontractor to terminate the relation-
ship (an act of commission), but some critics might consider Disney’s failure to
encourage or assist positive reform (omission) as falling short of its corporate social
responsibility. Alternatively, perhaps the subsidiarity chain of responsibility should
stop before it reaches Disney, or support for labor reforms at the plant might be
considered a discretionary maximal ethical action rather than an obligatory ethical
minimum.

Figure 5.1 depicts the flow of production in one type of international supply
chain arrangement where subcontracted foreign workers produce brand-name
goods exported for final retail sale in other countries. The “sweatshop” campaign’s
asserted responsibility for worker conditions flows in reverse, arising from informed
consumer pressure on retailers and brand holders that possess contractual leverage
over foreign subcontractors. Consider who should have done what among supply
chain actors more proximate to the “sweatshop” location before retailers might bear
responsibility as actors of last resort.

The campaign against “sweatshops” recorded a series of notable successes,
mainly based on stimulating the adoption of individual corporate and/or industry-
wide codes of conduct. Affected production processes range from weaving rugs
and stitching soccer balls to sewing clothing and producing athletic footwear.®
Nike, Reebok, Adidas, Levi Strauss, Eddie Bauer, Phillips-Van Heusen and Liz
Claiborne number among the largest and best-known companies with clothing and
footwear brands that faced organized public pressure and responded with codes to
govern labor conditions in factories producing their goods. In most cases, contracts
with supplier firms require adherence to minimum code standards on issues such as
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Exhibit 5.2 Labor Complaint Dilemmas in Bangladesh

‘Already Old’ In Bangladesh

Coalitions Bring Attention
To Alleged Labor Abuses

By KIRSTIN DOWNEY GRIMSLEY
Washington Post Staff Writer

Mahamuda Akter, a shy eighteen-year-old who
weighs 79 pounds, first went to work five years ago
because her parents, tenant rice farmers, needed
the income she could earn by taking a job in
Bangladesh’s burgeoning garment industry.

“It was for my family’s survival,” said Akter, who
earns about $36 a month, or 17 cents an hour, sewing
garments destined for Wal-Mart stores in the United
States, including the Ozark Trail, Faded Glory and
Sportrax clothing lines. She said she is required to
work from 7:30 a.m. to 10:00 p.m. most days and
sometimes until 3:00 a.m. if there is a rush of orders.
She’s frequently hungry and almost always tired, she
said.

“Living and working like this, by the time you
are twenty, you are already old, and your health is
failing,” she said. “When you reach thirty, they fire
you. It is not just. I have no savings. I have nothing.”

Akter came to Washington to tell her story yester-
day as a coalition of civic, labor and religious
organizations launched a public campaign seeking
to highlight what it calls labor abuses in Bangladesh
and other poor nations.

Spearheading the push is Charles Kernaghan, the
labor activist who exposed poor working conditions
at Central American factories that made goods for
the Kathie Lee Gifford clothing line.

Wal-Mart Stores Inc. spokesman Bill Wertz
acknowledged there have been “violations of work-
ing hour standards” at the factory where Akter works.
He said the retail giant is trying to work with the
suppliers to make improvements. If the manufacturer
doesn’t shape up, Wertz said, Wal-Mart may sever its
ties to the factory.

“We can’t condone certain kinds of practices
and won’t do business with companies that fail to
improve,” he said.

That’s what Akter is afraid of. If Wal-Mart
terminates its purchasing agreements with the
factory, she and her co-workers could find them-
selves without jobs.

Lisa Rahman, nineteen, of Dhaka, Bangladesh,
said that’s what happened at the factory where
she used to work after she and other workers began

complaining about bad working conditions, including
twelve hour workdays, filthy restrooms and un-
sanitary drinking water. She worked at the Shah
Makhdum factory, which manufactured goods for
Walt Disney Co., including clothing in its Winnie
the Pooh line.

“I was crying all the time,” Rahman said.

After workers at the plant complained and took
their woes to the media, Disney pulled out of the
factory, leaving 200 employees out of work, she said.

Mark Spears, Disney’s compliance director, said
the company has “experienced poor conditions
in Bangladesh.” When the company investigated
the allegations, it found that conditions were not as
serious as workers had alleged. But its subcontractor
decided to cease buying goods from the manufacturer.

“Clearly the publicity may not have helped,”
Spears said.

Kernaghan said the ease with which multinational
corporations relocate has a chilling effect on the
willingness of workers to speak out about what he
said are widespread abuses of workers in many poor
countries.

He said he has been urging Disney and other
companies to stay and work to improve conditions
rather than exit quickly to avoid bad publicity. “All
it would take is one word from Michael Eisner,”
Disney’s chairman and CEO, and the jobs could
return to the factory where Rahman worked, he said.

Bangladeshi officials said that the country has
good labor laws and that it is unlikely any factories
would permit such poor working conditions. “Can a
person work eighteen hours a day?” said Mohammed
G. Hussain, commerce counselor for Bangladesh’s
embassy in Washington. “It’s impossible.”

The officials questioned why Kernaghan and his
associates are raising the sweatshop issue publicly,
pointing out that it could affect employment in the
deeply impoverished nation, where 40 percent of
adults are unemployed.

Source: The Washington Post, 25 September 2002,
p.- E1. © 2002 The Washington Post. Reprinted
with permission.
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Figure 5.1 Contracted labor supply chain

employee age, hours, wages and unionization. When companies and relevant civil
society groups achieve general agreement on such standards, debate often shifts to
implementation issues, particularly monitoring in individual factories to assure
written standards translate into altered practice. Contentious points involve who
monitors compliance (the purchasing company or its contracted auditors versus
independent auditors or local civil society groups), the transparency of the process,
and sanctions for non-compliance (termination of contracts versus requirements for

assisted reforms).”
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Living wage, debt bondage and union rights

Wage standards represent one of the most problematic labor issues in code of
conduct debates. The wage debate revolves around the question of where to set
an cthical minimum wage rate. Traditional choices involved either the local legal
minimum wage or the local industry market wage (that may fall below the
legal minimum where laws are not well enforced).® In many developing countries,
neither choice appears ethically acceptable to civil society groups. Governments
often set legal minimum wage rates low as an incentive to attract foreign invest-
ment and promote labor-based exports. In these countries, excess labor acts as
a competitive economic factor endowment, meaning market forces of supply and
demand also repress wage rates. Under these circumstances, either standard can
leave workers with insufficient money to live, even well below the local poverty line.

The concept of a living wage attempts to address this issue by setting an ethical
minimum wage rate based on a worker’s survival needs rather than other possible
distributive justice standards such as contribution (productivity), equality, seniority,
etc. The normative argument draws on the employee’s position as a central stake-
holder to whom the firm owes a strong social responsibility. A major difficulty,
however, lies in defining “living wage . For example, while providing enough money
for minimum survival requirements appears reasonable, agreement rapidly dis-
appears as the list of included items lengthens: food, clothing, housing, health care,
transport, education, savings, etc. If a list of items is agreed and priced by the local
cost of living, troublesome questions still remain regarding, for example, whether
a worker’s salary should provide only for that person or also for family members
(spouse, children/how many, extended family). Wage-related standards may also
conflict; for instance, two workers, one single and the other the head of a large
household, might require a different minimum living wage, but such a differential
would conflict with an equal pay for equal work standard.

Many companies object to extending social responsibility beyond the direct
employee relationship, particularly in cultures where large extended family ties are
common and important. Living wage standards, particularly if liberally defined,
could quickly push labor compensation far above local law or industry market levels,
leaving the firm at a competitive disadvantage. Losing their low wage rate advantage
could also drive investing or purchasing firms to look elsewhere for a production
site, leaving the workers without any wages. Companies also argue that governments
or other social institutions should be responsible for providing individual minimum
income needs; employee wage rates should be set by market forces that respond
to worker productivity (contribution to the production process).lOThe rejoinder
from critics often relies on the Tavis thesis that corporate social responsibility
becomes greater where market forces do not work efficiently and governments are
ineffective or unresponsive to the needs of their people — circumstances that mark
many developing countries. 1

A central argument in setting the terms for an ethical minimum wage revolves
around the issue of free choice. Employers contend that workers themselves should
decide whether an offered wage improves their situation rather than setting some
arbitrary rate above market conditions that may preclude possible job offers. Free
market theory suggests that a worker will not accept a job that does not improve his
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or her condition. Free acceptance of an employment offer thereby constitutes
evidence of an ethical wage rate because the worker considers it an improvement.
Critics dispute this contention by asserting that workers do not have free choice
unless viable alternatives exist that provide an effective choice. In countries with
inefficient market forces and structurally high unemployment, acceptance of a job
that pays below a living wage constitutes a desperate choice rather than a free and
ethical choice.

Debt bondage represents an emerging labor relations issue for international
corporations that combines a situation of desperate choice with hiring practices
that exploit the vulnerabilities and relative powerlessness of impoverished workers
in the least developed countries. This practice appears in countries such as Taiwan,
South Korea and Malaysia that import workers from poorer neighbors (especially
Vietnam, Thailand and the Philippines). By employing foreign workers at one-half
to two-thirds the rate paid local employees, these countries can compete with China
and other low labor cost regions. The debt bondage arises from labor brokers who
fill open jobs by recruiting foreign workers — for a fee to be paid by the workers.

A Fortune article reported one example of such an arrangement where a woman
from the Philippines borrowed funds to pay a local labor broker $2,500 for a job in
Taiwan with a monthly salary of $460 (many times comparable pay in the
Philippines, if work were even available). Upon arrival in Taiwan, another labor
broker unexpectedly demanded $3,900 to complete the arrangements. As a result,
the woman’s pay check quickly disappeared before she could send money home to
pay for her initial interest-bearing loan in the Philippines. From her $460 monthly
salary, Taiwan’s income tax deducted $91, the factory retained $72 for room and
board, the labor broker in Taiwan wanted $215, and $86 went into a required savings
bond redeemable only on completion of a three-year contract. This type of bond,
sometimes termed “run-away insurance,” helps keep the indebted worker tied to the
job. Many employers also impose curfews and keep the passports of their foreign
workers to assure even greater control.?

Surveying possible actors with an ethical responsibility in such a case reveals
the most proximate, causally connected parties pursuing financial self-interest
objectives at the woman’s expense. However, in addition to the “free choice” argu-
ment, these actors could assert they lack the capability to offer improved conditions.
Citing competition from China, Taiwanese employers can claim the jobs would
not exist at normal local market wages. The national government shapes labor
regulations to permit special exemptions and permits discriminatory treatment
of foreign workers to facilitate export-oriented operations. If neither the local
employer nor government takes corrective action, attention begins to shift along the
supply chain to the next most capable, responsible party — the foreign purchaser.

For corporations that accept a social responsibility to improve conditions
in overseas “sweatshops,” the debt bondage issue presents a logical but difficult
extension of responsibility. For example, overseas subcontractors could offer their
employees wage rates high enough to meet the code requirements of an MNE
purchaser but then effectively offset the wages with deductions and expense charges.
Should purchaser code standards and monitoring programs be expected also to
investigate and control the roles played by labor brokers? If direct employers and
local governments collude in the use of debt bondage practices, should supply chain
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ties impose subsidiarity chain responsibilities on a foreign importer to control labor
broker practices in the Philippines in order to improve the labor conditions in
subcontractor plants in Taiwan? The Fortune article suggests that production out-
sourcing by high-technology companies such as Motorola and Ericsson may now
pose ethical challenges similar to those faced by Nike, and that an awareness of the
debt bondage issue will increase their responsibility to address such problerns.l3

“Sweatshop” practices exist in many regions, not just in developing countries,
even in their most extreme forms. For example, in 1995 state and federal officials
raided a “sweatshop” in El Monte, a section of greater Los Angeles, where Thai
workers were confined behind barbed wire in a garment factory, working seven-
teen hours a day at wage rates as low as 60 cents an hour. Most workers faced
debt bondage requirements to repay charges for transport and false travel docu-
ments. This incident sparked equally shocking media reports on the prevalence
of US “sweatshops.” California’s apparel industry reportedly included 1,000 illegal
factories, one-sixth of the total in the state. According to a 1994 government survey,
one-half the legal firms paid less than minimum wage and 93 percent violated health
and safety regulations.14

Robert Reich, US Secretary of Labor at the time of the EI Monte raid, invoked
the supply chain responsibility concept by publicly identifying large retail companies
whose names appeared on boxes in the “sweatshop.” Even though the retailers
lacked legal responsibility, they agreed to a statement of principles calling on their
suppliers to follow labor law standards. Responsibility for compliance with legal
standards would seem to fall first on direct employers and then on the government,
but there were only 816 US federal labor investigators to monitor 6.5 million
companies. According to Secretary Reich “We need to enlist retailers as adjunct
policernen.”15 If the US government lacks the capability or political will to secure
labor rights at garment factories in the United States and must seek voluntary
retailer supply chain involvement, how much less capable would developing
countries be to enforce labor laws against “sweatshop” conditions, even assuming the
governments valued worker rights above corporate competitiveness or economic
growth objectives?

A final labor relations issue often associated with the “sweatshop” debate con-
cerns the right to collective bargaining, or independently organized labor unions.
“Sweatshop” employers generally discourage workers from forming unions, using
tactics that range from harassment and intimidation to firings and physical violence.
The UN Declaration recognizes a right to organize trade unions in Article 23.
Freedom of association is a condition for ILO membership and core ILO con-
ventions 87 and 98 address these rights.]6 Despite these international standards,
national laws vary in their treatment of unions, ranging from outright prohibition
or government-connected unions to legal protection but lax enforcement. The
potential for unions to serve as organizing bases for political activities makes this
issue particularly sensitive in many nations. As discussed briefly in Chapter 4, actions
by foreign corporations to alter organized labor practices in other countries can
be seen as unwelcome political involvement or even improper interference in a
nation’s internal affairs.

Most corporate codes recognize workers’ right to organize and pledge not
to interfere with such efforts but defer to the primacy of local law, even where
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regulations inhibit labor organizing activities. These codes essentially stop at the “do
no harm” premise rather than helping to protect or assist workers to attain their
rights. Such a stance may be justified on the basis of societal role distinctions or lack
of proximity or citizenship status, especially for non-invested enterprises that
just purchase products from unaffiliated foreign factories. Nevertheless, in some
circumstances, corporate initiative, coupled with international business capability,
can influence unionization policies.

An unusual case reportedly occurred in China at factories controlled by Hong
Kong and Taiwanese investors that produced goods largely for Reebok. Noting that
Reebok’s code of conduct supports the right to freedom of association and collective
bargaining, the company’s director for human rights programs stated: “We can
throw up our hands in China and say: “The ACFTU [All China Federation of Trade
Unions] is government-controlled and therefore we can do nothing” Or we can
engage in experiments like this in democratizing the union in the hope that workers
will take advantage of the opportunities this provides them 2 The experiments he
referred to were open union elections with outside observers, thought to be the first
held within China. Reebok encouraged and assisted its subcontractors in success-
ful negotiations with local government and union authorities to recognize the
elections, aided by the Chinese desire to attract FDI and promote export-oriented
production. The Reebok representative also noted potential benefits for the firm,
including more loyal workers and reduced labor turnover. He suggested that true
worker representatives could take up labor issues, such as reported abusive treat-
ment and excessive overtime, that would violate Reebok code standards agreed
to by its subcontractors. Although Reebok conducts factory inspections, “Factories
in China are incredibly sophisticated at finding ways to fool us. The best monitors
are the workers themselves.”!8

The potential role of representative unions can encompass standard setting as
well as implementation and monitoring functions. One approach to establishing
minimum ethical standards for employment practices attempts to define the specific
content of standards that would apply everywhere. Hence, debate occurs over which
number to use as the minimum working age for children, the maximum number
of hours for a working day, or the amount of pay that would constitute a minimum
or living wage. An alternative, more process-oriented approach relies on union-
ization and collective bargaining to determine the best standards in each situation.
Whichever specific standard emerges from collective bargaining would be accepted
as cthically justifiable rather than attempting to define specific outcomes by legal fiat
or corporate code. Support for unionization therefore becomes a priority objective
for labor supporters who believe process rather than predefined outcomes will yield
the best ethical work standards to address “sweatshop” conditions.

Communities and the foreign production process

Modern MNEs locate production processes in many nations, selecting investment
sites offering the best competitive combination of factors such as wage rates, access
to raw materials and markets, macroeconomic strength, low taxation and political
stability. Corporations choosing to purchase from foreign subcontractors rather than



THE FOREIGN PRODUCTION PROCESS 101

engaging in FDI sacrifice some control over production but can more flexibly select
and shift their sourcing decisions among many foreign locations. Although inter-
national business decisions generally refer to investment in or export from a nation,
the actual production process occurs in specific local communities. These com-
munities constitute important stakeholders for the enterprise. Not only will many
employees and their families reside in the surrounding community, but local
suppliers, service providers and many others hold a stake in (i.e. affect and are
affected by) the production facility.

Two principal ethical issues arise from the integration of foreign production
processes into a global business network. The first issue relates to business decisions
that result in the serious downsizing or closure of a production facility. Laid-off
employees bear the most direct cost of such actions, but the economic and social
ripple effects spread throughout a local community, usually in proportion to the
plant’s size as a part of the local economy. Although such disruption and dislocations
become diluted within a nation’s broader economy, the impact on community life
can be devastating. The ethical issues arise primarily from the geographic, social and
sometimes cultural separation between the locus of distant corporate decision
makers who accrue the benefits and the local decision takers who bear the costs.
Although corporate relocation decisions are not new, global commerce seems to
exacerbate the controversy by expanding the scope of possible sites and offering
a potential “escape” from local or national political controls.

Foreign relocation issues arise in developed as well as developing countries.
A review of the US debate over MNEs since the early 1970s reveals continuing
charges of “run-away shops” and an “export of jobs.”'” The argument generally
implies that a developed country’s loss will result in a developing country’s gain,
where local communities there will benefit from the new or expanded produc-
tion processes. Within the developing world, however, communities initially gaining
production facilities can lose them as well, as corporations shift production or pur-
chases to other communities or countries with even lower wages or other relative
cost advantages. Without getting into the full economic debate over international
comparative advantage that underlies business decisions, a relevant ethical question
asks whether corporate social responsibilities exist toward communities harmed
by business relocation.

Although communities would want the relocation decision reconsidered,
a corporation could at least offer the community some involvement in the delib-
erations before a final decision has been reached. This step could help community
leaders understand the basis for the corporate move and perhaps even consider
adjustments that might retain the facility. If a move must occur, then the company
could provide advance notice to give the community time to plan for necessary
adjustments. The corporation could also offer various forms of adjustment assis-
tance, financial or otherwise, perhaps parallel to “out-placement” services
sometimes offered laid-off employees.

These suggestions raise three ethical questions regarding corporate social
responsibility. Does the corporation owe less responsibility to a local community
than to its employees? Considering whether the same types of assistance should be
offered to both groups (one group a subset of the other) may help answer this
question. Second, in evaluating the three suggested steps a corporation could take
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(involvement, time and assistance), would all three responses constitute discre-
tionary maximal ethical actions or should any of them be considered a minimum
ethical obligation? Third, does the form of the corporate connection to a community
alter the firm’s responsibilities? For example, does an invested MNE that owns the
local facility hold a greater responsibility to the community than a foreign enterprise
that only purchases from the local facility, but whose decision to source the product
elsewhere results in the facility’s closure?

A somewhat different element of corporate social responsibility toward stake-
holder communities arises from an infamous case that has been called “the world’s
deadliest industrial accident.””® In 1984 a gas leak from a Union Carbide plant
in Bhopal, India, killed nearly 2,500 people living near the facility, while at least
20,000 others suffered serious health problems from which many would later
die. This case, a classic for many business ethics discussions, wound through tortuous
legal proceedings in both India and the United States as courts sorted through
various claims of responsibility and liability. Originally sued for $3 billion by
the Indian government, Union Carbide settled with the government in 1989 by
paying $470 million into a compensation fund for victims. However, most victims
reportedly received only $500 from this fund and over one-half the money remained
unspent in 2002. Some victims continued their legal suits against Dow Chemical,
which acquired Union Carbide in 2001.

The facts of the Bhopal case remain contentious, with conflicting explanations
and speculation leading to differing judgments about which parties bear pro-
portional responsibility for the tragedy. However, precisely because alternative
scenarios remain plausible, the case retains great utility as a test for which factors
carry the greatest weight in apportioning responsibility among various actors,
essentially determining their position in a subsidiarity chain of ethical, if not
legal, responsibility. Exhibit 5.3 summarizes various contending explanations for
the Bhopal accident, ranging from deliberate sabotage to corporate neglect or mis-
conduct to inappropriate governmental requirements. In reading through this
retrospective article based on informed speculation, identify the key factors
that would increase or decrease Union Carbide’s responsibility for the deaths.
How might judgments in this case inform future standards regarding an MNE’s
responsibilities to communities surrounding its foreign production facilities?

For example, Union Carbide retained majority control of its Indian subsidiary,
but the Indian government may have required the production of dangerous chemi-
cals and limited the company’s ability to use US technicians. An MNE could refuse
to participate in a potentially hazardous production process unless the company
could effectively guarantee at least its own ethically minimum safety control stan-
dards. Of course, such a stand in the face of aggressive host government pressures
might result in a massive loss of corporate investment. Should the risk to corporate
capital be calculated relative to the risk to community inhabitants, i.e. how much
is the life of an Indian neighbor worth compared to the loss of a factory? Indian
courts reportedly have offered about $10,000 per victim in other historical cases,
a rather paltry sum compared to compensation for accident victims in the United
States.?! The article asserts that: “The more risk of disaster, the greater is manage-
ment’s responsibility to guard against it.” Should this statement be accepted as an
ethical principle for foreign production processes, or should qualifications be
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Exhibit 5.3 Contending Explanations for Bhopal Gas Leak

Bhopal’s awkward truth

The 1984 Union Carbide disaster holds lessons for governments
that try to control companies’ activities,
says Tony Jackson

The Bhopal disaster is one of those rare events
that stirs passions down the decades. It is nearly
twenty years since thousands were killed by
poisonous gases from a Union Carbide chemi-
cal plant. But, as we have lately been reminded,
the Indian courts are still trying to extradite
Warren Anderson, the company’s then chair-
man.

Ostensibly, this is an open-and-shut case. A
big multinational uses its clout to build a lethal
plant in a poor country. Catastrophe ensues and
justice is then thwarted — globalisation at its
worst.

The reality, I suggest, is murkier. I have no
special knowledge of what happened in Bhopal
that night in December 1984. But as the F7"s
chemicals correspondent at the time, I had a
close view of the tragedy as seen by executives
in Union Carbide and the industry.

Union Carbide’s internal version of events
has been little publicised, since it neither
flatters the company nor absolves it. But it has
a certain plausibility, if only because it portrays
not all-powerful capitalism, but corporate and
official blunders.

My first clue to this came from a German
chemical company that also made methyl iso-
cyanate, the fatal gas at Bhopal. This company,
an executive said rather smugly, had a different
and more expensive way of making the
compound, having rejected Union Carbide’s as
too risky.

Then again, he said, he had sympathy with
Union Carbide, since — industry gossip had it —
the company had not built the Bhopal plant of
its own volition. It had been forced to do so by
the Indian government.

I subsequently put this surprising notion
to Union Carbide’s chairman, one of Mr.
Anderson’s successors. Was it true? Well, yes,
he conceded rather grumpily. And the quid pro
quo? That Union Carbide should keep majority
control of its Indian subsidiary.

We should recall here that in the 1970s,
multinationals were more unpopular in the
developing world than they are today. India was
one of several countries — Nigeria being another
— that obliged foreign companies to surrender
majority control of their local operations.

Most complied. Some — such as Coca-Cola
and International Business Machines — quit
India entirely. Union Carbide did neither. At
the time of the disaster, it still retained more
than 50 percent of its Indian business.

That said, why would the Indian authorities
make Union Carbide build that particular plant?
Again, one must recall the temper of the times.
The Indian government operated a rigorous
industrial policy, whereby the activities of big
firms were controlled to fit current economic
theories. Thus Huntley & Palmer, the UK bis-
cuit maker, had a cap set on its output of Indian
bread and biscuits, and was directed instead
into deep-sea trawling and shoe manufacture.

In Union Carbide’s case, the solution was
less drastic. Sevin, the pesticide made at the
Bhopal plant, was a rather elderly product —not
very profitable for Union Carbide but cheap
and widely used in Asia. It therefore fitted two
official criteria, being high technology and an
export earner. So the plant was built, a mini-
version of Union Carbide’s master-plant in
West Virginia. Thereafter, some allege, it was
neglected and fell into dangerous disrepair.
Union Carbide, as might be expected, denies
this. But it has a counter-allegation.

The version I heard was from another
chairman of the company — a highly qualified
chemical engineer. Part of the problem at
Bhopal, he said, was that Indian rules did not
allow enough qualified American staff to work
there. Suppose a qualified man had been on
the spot when the gas erupted from the tank.
One lighted match, and it would have blasted
off harmlessly in a column of flame. End of
incident.
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The company’s public relations man, who
was sitting in on the interview, was visibly
shaken. No one, it appeared, had said that
before. When the interview ended, he pursued
me down the corridor. Could that part please be
off the record?

One final claim, which Union Carbide made
public at the time, was that the disaster had
been caused by a disgruntled employee sticking
a water-hose into the gas tank. A couple of
years after the event, I ran into a retired ICI
plant manager. Did I know, he asked, whether
Union Carbide still stuck by its sabotage story?

Yes, I said, and rather pathetic I found it. Not
at all, he said. Wherever in the world he had run

Even if true, of course, that is no kind of
excuse. The more risk of disaster, the greater is
management’s responsibility to guard against
it. The truth of all this will probably never be
known, obscured as it is by emotions and the
passage of time. Nevertheless, it contains a
lesson.

These days, at the Johannesburg summit and
elsewhere, we hear much of the need for
governments to control the activities of big
global corporations. In certain respects, that
seems unexceptionable.

But if Union Carbide’s version of events is
even half right, it suggests an awkward truth:
that when governments involve themselves in

chemical plants, he had lost sleep over the fear
that a disaffected worker might take this kind
of revenge without understanding the conse-
quences. In a car plant or print works, sabotage
is mostly a trivial affair. In a chemical plant, it
can prove incalculable.

the affairs of companies, they bear their share
of the consequences.

Source: © Financial Times, 5 September 2002,
p. 11. Reprinted with permission.

attached, such as depending on the local legal standards or government goals, the
degree of MNE ownership or control, the number or status of the people potentially
at risk, or the competitive pressures for shareholder returns?

A similar case emerged from the British legal system in July 2000. The Law
Lords of the upper chamber of Parliament ruled that the Cape corporation could be
sued in British courts by the workers and residents near Cape’s facilities in South
Africa for asbestos-related illnesses. The court cases will test a legal theory regarding
whether parent corporations can be held responsible for actions of their foreign
subsidiaries. The key elements revolve around factors of awareness, knowledge and
capability to control foreign production processes that raise hazards for workers and
community residents. This particular case was settled out of court in late 2001 when
Cape reportedly agreed to provide $40 million in compensation to South African
asbestos victims.? Regardless of determinations of legal liability under British law,
the same questions can be posed for any international corporation in terms of ethical
responsibilities. Do corporations have an ethical responsibility for their operations
abroad, or does ethical responsibility depend on factors such as the nature of
ownership ties? Perhaps a corporation can purposely structure its relationship with
foreign subsidiaries so as to avoid legal liabilities; would such steps also excuse it
from ethical responsibilities?

Emerging efforts toward common international standards
Foreign production processes raise numerous ethical issues that center on MNE

responsibilities to important stakeholders, principally involving employees and host
communities. Many of these issues have existed for decades and some received
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sporadic earlier attention. However, the emergence of the “sweatshops” debate in
the 1990s drew related issues together in a more understandable manner that
created public awareness and galvanized the sustained involvement of important civil
society groups. Subsequent activities move toward evolving common international
standards, although progress is sporadic and piecemeal in its application. Still,
notable initiatives merit attention and ongoing evaluation of their results.

Active sectoral campaigns by civil society groups stimulated the development
and adoption of numerous corporate and industry codes of conduct, including the
pioneering application of the supply chain responsibility concept to non-producing
corporate retailers.”® The increased debate over monitoring issues sometimes
obscures both growing acceptance of corporate responsibility for many overseas
“sweatshop” issues and agreement on some defined minimum standards for ethical
employee practices and workplace conditions. The main limitations on this move-
ment stem from its dependence on public pressure tactics that apply primarily to
well known corporations with branded consumer products in developed countries.
Corporations based in other countries or industries with minimal consumer name
recognition are less vulnerable to marketplace pressures, unless connected through
supply chain linkages with vulnerable targeted firms.

Several initiatives offer unusual examples of expanded social responsibility on
“sweatshop”-related issues. For example, Brazil features both public and private
sector programs to reduce child labor problems. Reports describe government
expenditures of $700 million annually on a school stipend program that offers $5
monthly to parents whose children (up to three per family) attend school at least
85 percent of the time. While less than the minimum wage of $75 per month, the
stipend helps replace the amount a child might earn through illegal work and repre-
sents significant additional income to poor family budgets. With 9 million children
enrolled, the program showed positive results in addressing underlying problems
that force children into the informal work force.”* A private sector initiative began
in Franca, Brazil, where child labor has been endemic in the country’s shoe industry.
When shoe companies and their suppliers sign agreements to prevent child labor
anywhere in the supply chain, the manufacturers can display a special logo on their
product to certify it free of child labor. University teams inspect production facilities
to ensure compliance. Three-fourths of local producers joined the program,
stimulated in part by a desire to expand sales into export markets, although neither
FDI nor trade relations played an important role in the creation of this program.25

Trade stands at the center of a Cambodian initiative to improve labor conditions
in the garment industry, including but not limited to child labor. Prior problems led
firms such as Nike to terminate contracts with Cambodian firms when media
reports documented underage workers in supplier factories. The US government
offered an 18 percent increase in a quota on Cambodia’s garment exports to the
United States if Cambodia improved its record on labor rights. Effective monitor-
ing was required because existing Cambodian labor laws were not effectively
enforced. With US financial assistance, the ILO established a monitoring program
for the industry that identified individual firms failing to meet labor standards.
For MNE purchasers, such as Nike, an ILO validation of factory labor standards
offers some protection against social activist criticism. Nike placed a new order
with a Cambodian factory two years after ending purchases from the country.
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Both Cambodian officials and private shoe association executives express hope the
ILO-monitored program can increase the country’s competitiveness by offering
strong guarantees that garment exports do not involve violations of basic labor
rights.26

The Cambodian program draws together many global elements to improve
labor conditions: ILO standards and monitoring; US trade controls and financial
assistance; civil society activism; media involvement; consumer interest and
concern; MNE buyer standards; national government participation; local business
cooperation. Certain aspects of the program appear less desirable, particularly the
restrictive US quota whose partial loosening provides an incentive, and the recog-
nition that Cambodia’s new competitive advantage arises only because other
producing countries continue to violate labor rights. A different approach con-
templates imposing minimum labor standards on all exporting countries through
World Trade Organization (WTO) rules. This approach penalizes violators rather
than rewarding improved performance, and only the most egregious labor rights
violations would likely generate enough consensus for adoption as international
standards.”’

Proposals to incorporate labor standards in WTO trade negotiations generate
controversy and opposition. Developing countries fear developed countries will set
high standards in order to negate low-cost labor advantages in the developing
countries, thereby discouraging FDI and trade while protecting higher-cost jobs
in the developed countries. The voluntary UN Global Compact garners broad
support for its endorsement of core ILO standards, but many countries would
resist enforcing these standards through WTO trade sanctions. Although the global
community has moved toward common morality standards, insufficient detailed
consensus exists on most labor rights issues to establish internationally enforceable
rules. The resultant differences in national laws and practice leave room, and asserted
responsibilities, for other actors to promote at least minimum ethical standards on
labor relations and workplace conditions.

Applying ethical analysis to the case scenarios presented in this chapter can
begin to determine the parameters for these actors’ ethical responsibilities by
answering the five “W” questions. Determining who should act involves identify-
ing each relevant actor’s place on a subsidiarity chain of ethical responsibility,
weighing case factors such as causation, complicity, proximity, awareness, know-
ledge and capability. Governments, intergovernmental organizations, NGOs,
MNEs, local producers, workers, communities, foreign importers and retailers,
and consumers all appear arrayed along typical subsidiarity chains. Questions of
when and where action should be taken involve assessing issues of national sov-
ereignty and international business connections. A central issue concerns whether
ethical responsibility for foreign production processes requires an FDI ownership
link or if responsibility also extends through the supply chains of global trade
relationships. Determining what action should be taken can seek minimum ethical
standards on issues related to labor practices and workplace conditions or endorse
process-oriented mechanisms such as collective bargaining by organized labor
unions or the standards determined by local governments or market forces.
Recognizing that foreign production processes raise a variety of ethical issues,
answers to the “W” questions may vary depending on such factors as whether a



THE FOREIGN PRODUCTION PROCESS 107

particular issue reaches a critical need threshold. These distinctions can be drawn
most clearly by exploring and developing the “why” rationale for answers given to
the other four “W” questions.

Notes

10

11

P. DeSimone, “Global Labor Standards,” 2002 Background Report: A, Social Issues
Service, Washington, DC: Investor Responsibility Research Center (IRRC), 2002, p. 23.
S. Buckley, “The Littlest Laborers,” The Washington Post, 16 March 2000, p. A1.

This concept is recognized in the United Nations” World Investment Report and forms an
important element in the debate over the definition of FDI in international negotiations,
such as the draft text for the Multilateral Agreement on Investment in the OECD. See
United Nations Conference on Trade and Development (UNCTAD), World Investment
Report 1999: Foreign Direct Investment and the Challenge of Development, Geneva: United
Nations, 1999, pp. 12631, 465—6; and UNCTAD, International Investment Instruments:
A Compendium, vol. IV, Geneva: United Nations, 2000, pp. 111-15.

A. Borgman, “Garment Workers Show US the Child Behind the Label,” The Washington Post,
24 July 1995, p. D1. For more detail on this story, see the case summary provided
in T. Beauchamp and N. Bowie, Ethical Theory and Business, 6th edn, Upper Saddle River,
NJ: Prentice Hall, 2001, pp. 632-6.

Ibid.

T. Moran, Beyond Sweatshops, Washington, DC: Brookings Institution, 2002,
pp- 85-97.

A. Maitland, “Big brands come clean on sweatshop labour,” Financial Times, 10 June 2003,
p- 8; and A. Bernstein, “Sweatshops: Finally, Airing the Dirty Linen,” BusinessWeek, 23 June
2003, p. 100.

Another possibility sometimes suggested is the home country wage, but this alternative
proves too extreme and would negate any wage-related reason for companies to invest or
source abroad, reducing the ability of developing countries to attract FDI or build export
industries.

For more background on this debate, see 1. Maitland, “The Great Non-Debate over
International Sweatshops,” in Beauchamp and Bowie, Ethical Theory and Business,
pp- 593—604. Also see P. Varley (ed.), The Sweatshop Quandary, Washington, DC: IRRC,
1998, pp. 60—6; and DeSimone, “Global Labor Standards,” pp. 24—6.

Despite this general corporate position, standards accepted as part of the Sullivan
Principles in South Africa essentially adopted a “living wage” concept. “Companies that
joined the Sullivan Principles program were expected to pay a minimum wage at least 30
percent above the poverty line for a family of five or six.” DeSimone, “Global Labor
Standards,” p. 25.

Debate over the living wage concept also occurs in the United States, gaining momentum
since the mid 1990s. By early 2003 over 100 US cities and counties, including New York,
Boston, Chicago, Denver and St Louis, required that employees of city government and
city contractors pay wage rates above the mandated national minimum wage. In adopting
such self-imposed requirements, these governments essentially acted in their capacity
as direct employers and purchasers, setting an ethical minimum living wage above both
the local market and the national legal minimum. By contrast, when Santa Fe’s city
council debated a living wage bill, the proposed wage standard covered most private sector
employers located in the city, whether or not they did business with the city government.
In that case, the parallel with the government acting as a standard-setting employer



108 ETHICS FORINTERNATIONAL BUSINESS

12
13
14
15

16
17

19

20

21

22

23

24

25

26

breaks down and the action reflects the more normal public law function. See L.
Hockstader, “Santa Fe Wrangles Over Broad ‘Living Wage’ Bill,” The Washington Post,
26 February 2003, p. A3.

N. Stein, “No Way Out,” Fortune, 20 January 2003, pp. 102-S8.

Ibid.

W. Branigin, “Sweatshop Instead of Paradise: Thais Lived in Fear as Slaves in LA Garment
Factories,” TheWashington Post, 10 September 1995, p. Al.

S. Chandler, “Look Who’s Sweating Now,” Business Week, 16 October 1995, p. 98.
DeSimone, “Global Labor Standards,” p. 24.

A. Maitland, “Sewing a seam of worker democracy in China,” Financial Times, 12 December
2002, p. 10.

Ibid. For more detail on Reebok’s policy and this case, see C. Cahn, statement before
the Congressional-Executive Commission on China, 28 April 2003, online, available
<http://www.cecc.gov/pages/roundtables/042803/cahn.php> (accessed 23 May
2004).

M. Stanley, “The Foreign Direct Investment Decision and Job Export as an Ethical
Dilemma for the Multinational Corporation,”in M. Hoffman, A. Lange and D. Fedo (eds),
Ethics and the Multinational Enterprise, New York: University Press of America, 1986,
pp- 493-509; R. Barnet and R. Muller, Global Reach, New York: Simon & Schuster, 1974,
pp- 303-33.

R. Lakshmi, “India Seeks to Reduce Charge Facing ex-Union Carbide Boss,” The Washington
Post, 18 July 2002, p. A12. Other information in this section was drawn from the follow-
ing sources, which contain additional detail and discussion of the gas leak from the
Union Carbide plant in Bhopal: M. Gladwell, “Settlement Won’t Hurt Carbide,” The
Washington Post, 15 February 1989, p. D1; R. Koenig, B. Garcia and A. Spaeth, “Union
Carbide, India Reach $470 Million Settlement in ’84 Bhopal Gas Leak That Killed
More Than 2,500,” The Wall Street Journal, 15 February 1989, p. A3; M. Gladwell, “The
Costly Outcome of Bhopal,” The Washington Post, 19 February 1989, p. H1; S. McMurray,
“India’s High Court Upholds Settlement Paid by Carbide in Bhopal Gas Leak,” The
Wall Street Journal, 4 October 1991, p. BS; ]J. Carlton and T. Herrick, “Bhopal Haunts
Dow Chemical,” TheWall Street Journal, 8 May 2003, p. B3; and T. Donaldson, The Ethics of
International Business, New York: Oxford University Press, 1989, chapter 7.

Gladwell, “The Costly Outcome of Bhopal ”This disparity in court settlements explains
why Bhopal victims sought legal action in US courts, and why corporate critics charge that
MNEs engage in a “race to the bottom” by sending hazardous production processes to
developing countries where both regulatory standards and penalties for violations are
lowest.

J. Eaglesham, “S. African cases open door to claims against multinationals,” Financial Times,
22 August 2000, p. 7; A. Sharma, “Victory for Asbestos Victims,” African Business, 273,
February 2002, p. 43.

See Moran, pp. 85—107; and Varley, pp. 399-476, 505-94.

J. Jeter, “Brazil Pays Its Poor to Send Kids to School,” The Washington Post, 1 July 2003,
p-A7.

G. Dyer, “Brazil pushes on with work in effort to eliminate child labour,” Financial Times,
23 March 2000, p. 20.

A. Kazmin, “US sportswear giant may be ready for a Cambodia comeback,” Financial Times,
18 June 2002, p. 7; and A. Kazim, “Monitoring is paying off,” Financial Times, 10 December
2002, p. 1. Nike also received publicity surrounding a court case charging that company
actions relating to a public relations campaign about conditions at overscas factories
constituted false advertising. The suit was settled without resolving contentious issues
regarding the line between free speech and commercial speech, after the US Supreme



THE FOREIGN PRODUCTION PROCESS 109

Court dismissed an appeal from a California Supreme Court ruling that would have
permitted a trial. See A. Reddy, “Nike Settles With Activist In False-Advertising Case,” The
Washington Post, 13 September 2003, p. E1.

27 The rationale for this approach was laid out by then US Secretary of Labor Robert Reich
in a 1994 editorial. See R. Reich, “Escape From The Global Sweatshop,” The Washington
Post, 22 May 1994, p. Cl1.



Chapter 6

PRODUCT AND EXPORT
CONTROLS

Introduction

GLOBALLY TRADED PRODUCTS require willing buyers and sellers as
well as permissive intervening governments in both exporting and importing
countries. Additional stakeholders may include international organizations, civil
society groups, intermediate users, final consumers and affected communities.
This chapter examines decision making about whether certain products should be
traded internationally, particularly products whose use may be hazardous to some
stakeholders. Whereas Chapter 4 assessed the country location of foreign production
and sales, and Chapter 5 examined issues associated with the foreign production
process, this chapter explores the nature of products themselves, asking What
benefits (and potential costs) the products may bring, Where and When, and Who
should decide on their international sale? These questions can be addressed through
ethical analysis by testing alternative approaches to determine the best reasoning as
to Why products should or should not be traded internationally.

The focus of this chapter lies with traded goods that are subject to potential
customs controls as they leave and enter national territories. International agree-
ments can constrain or enhance national government capabilities to impose such
trade controls. Although the global trading system’s general bias favors freer trade,
persuasive rationales may be presented for trade restraints, including potential
harm from traded products. In a diverse global community, however, opinions differ
on the nature and extent of a product’s potential harm and on whether realized
benefits may outweigh harm that does occur. This chapter therefore explores
possible ethical principles and process mechanisms that might provide a foundation
of common morality for global community action on issues involving product
exports and trade controls.
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Actors and decision tools

Case experience represented below suggests that the most critical “W” questions for
product export and trade control issues are Who should decide, and Why? The most
obvious responsible actor may be importing governments whose border trade
controls should serve the best interests of their people. Difficulties arise where
these governments either lack effective capability to prevent harmful imports or fail
to pursue the public’s best interest due to inefficiency, corruption or the absence of
representative governance. In a global community, failure or inaction by importing
governments might shift responsibility along the subsidiarity chain to other actors,
such as exporting governments or intergovernrnental organizations.

Exporting governments primarily promote their own national interests through
increased sales, but such actions should not cause serious harm to other indi-
viduals, regardless of the victims’ citizenship. Determining degrees of responsibility
for exporting governments could involve considerations such as how directly the
exported products caused the harm and whether the government knew such
products might be harmful. One measure of such factors, apparent in many case
scenarios, is whether the exporting country prohibits or restricts a product’s sale
in its own domestic market which would indicate clear awareness of potential
harm. The role of intergovernmental organizations, or course, largely depends on
the ability of member governments to reach agreement on a normative standard to
govern trade in potentially hazardous products.

In addition to public authorities, responsibilities may also fall on producing and/
or exporting companies that can unilaterally decide whether or not to sell to certain
countries. The ethical question in such cases asks whether a company may ethically
sell abroad any product whose sale is not prohibited by governmental authority.
An affirmative answer would effectively remove companies from the subsidiarity
chain by placing full ethical responsibility on government actors. Arguments for
corporate responsibility often assess factors such as a company’s awareness, technical
knowledge and causal connection to harm associated with their products. (When
evaluating potential corporate responsibility in the chapter’s case scenarios, readers
should compare their assessments with similar questions posed in Chapters 4 and
5 — whether companies can ethically do business in or with any country where
such commerce is not prohibited; and whether companies can ethically use any labor
or safety production processes that are not prohibited by governmental authorities?)

Of course, consumers and other stakeholders should also be considered. By
restricting export sales, governments and/or corporations deny potential con-
sumers the ability to choose whether or not to purchase a product, essentially
making a negative choice for them. The case scenarios will test individual choice
principles by evaluating factors such as the knowledge and assessment capabilities
of various actors, the calculation of cost/benefit measures, and the distribution of
costs and benefits among relevant groups, including sellers, intermediate users, final
consumers and affected communities. Allocating appropriate degrees of decision-
making responsibility among these varied public and private sector actors requires
establishing clear ethical rationales for the determination.

Assessments of decision tools can play a role in assigning responsibility among
relevant actors. Cost/benefit calculations figure prominently in teleological
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approaches that focus on evaluating case outcomes. For example, debate over the
export of agricultural pesticides involves identifying, measuring and comparing
specific benefits from increased crop production versus associated harm to health
from pesticide use. One consideration could be distributional impacts, such as
whether general benefits for the utilitarian majority should prevail over concen-
trated harm suffered by a few individuals or minorities. Associated teleological
issues would include specifying when to calculate the cost/benefit outcomes and
where to measure the effects, i.e. whether national boundaries or citizenship make
a difference.

Deontological decision methods could also be chosen, relying more on process,
rules and individual rights. If the principle of individual choice prevails, market
mechanisms relatively unrestricted by governmental controls could guide product
purchase decisions. Justifications for limiting individual choice might arise if
individuals lacked a capability to make fully informed decisions or if individual
choices might result in harmful effects on others. In such cases, more expert and
capable actors might intervene to provide additional information or restrict the
range of choices available to individuals.

The major decision tool currently employed by the global community on
product export and trade control issues involves a process of prior informed consent
(PIC) as applied to trade in certain hazardous products. This mechanism calls for
exporting governments to provide importing governments with pertinent product
risk information before permitting a regulated product’s export, thereby shifting
final decision responsibility to the importing country’s government. To a more
limited extent, intergovernmental organizations also now prohibit or severely
restrict trade in a few products widely agreed to produce significant and long-lasting
harm. These intergovernmental mechanisms, however, depend on achieving a
common morality standard broadly endorsed by most national governments,
a difficult goal that also designates public authorities as the principal responsible
actors. Individuals or groups dissatisfied with governmental actions may still call
upon other actors in the subsidiarity chain, particularly corporations, to exercise
their own decision-making power where official export and trade controls do not
satisfactorily restrict product sales.

Product risk for consumers

The ecthical issues outlined above have fueled policy debates for over a quarter
century. Exhibit 6.1 reproduces an editorial appearing in The Washington Post on
27 February 1980, summarizing the contending arguments and ethical challenges
posed by a number of contemporaneous cases involving the export of products
banned or severely regulated for sale in the United States. Some progress on inter-
national standards has occurred since that time, shaping both national and
international guidelines covering certain products. Reviewing the experiential
results in several of these early cases, however, can help elucidate the issues and
highlight key factors important to the decision-making process.

A classic early case involved children’s pajamas that had been treated with
Tris, a flame-retardant chemical. Introduced in the mid 1970s, the pajamas proved
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Exhibit 6.1 Exporting Goods Banned at Home

Unsafe in Any Country?

Should a substance deemed too dangerous for use
in this country be licensed for export? An answer
is still elusive despite years of study and debate,
while exports of banned and untested substances
have been growing. The key issues are these: Does
the United States have a moral responsibility to
prevent the export of a substance it knows — or
thinks — is dangerous? Or does the making of such
judgments constitute unacceptable intrusions on
the sovereignty of other nations? And what effect
would stricter controls have on an already shaky
US balance of trade?

No single, simple control policy — for example,
banning the export of anything that is banned
domestically — will sensibly cover the complete
range of exports that include such items as Tris-
treated pajamas, pesticides, effective but risky
medicines, toxic chemicals and dangerous toys for
children. In each case the nature of the risk will be
different, as will the degree of certainty about
whether or not a risk actually exists. In some
cases, alternatives to a dangerous product will be
available, in others not.

In many cases the conditions in an importing
country — rampant unemployment, exploding
population growth, epidemics of insect-borne
disease — make US standards of health or safety
completely inappropriate. For example, Depo
Provera, a long-lasting, injected contraceptive, has
been banned in this country because of uncertain
long-term risks. However, in a country whose
number one problem is overpopulation, and the
illness and mortality rates associated with it,
the risk-versus-benefit judgment is different.
And in fact, Depo Provera is licensed in more
than seventy nations. Should US firms then be
prohibited from selling it?

An apparently satisfactory way to balance
ethical responsibility, practical economic con-
siderations and respect for the right of others to
make their own decisions is for the United States
to require only that the importing country be fully
aware of the potential risks. In practice, however,
this approach has many drawbacks.

A serious notification policy, for instance,
would require full publication of the thousands
of regulatory actions — bans, suspensions,
registrations, deregistrations, judicial injunctions,

to name a few — occurring each year. A document
from the government of the importing country
indicating that it had received and considered the
information would also be required. Masses
of paperwork and thousands of additional man-
hours would be needed. In this country all that
would be possible, though unwelcome, but in
many — if not most — others it would be
impossible. Two years ago, for example, the
Ministry for Environment in Nigeria (one of the
larger and richer developing countries) consisted
of the minister, one assistant and one secretary.
A high level of scientific and technical expertise
would also be necessary to evaluate the risk-
benefit trade-offs posed by a possible import. And
even if this step could be accomplished, many
governments lack the procedures and the degree
of central control necessary to set and implement
standards for safe use.

Probably the only really workable solution lies
in the creation of common international standards.
But although some steps in this direction are
being taken by a number of UN agencies, it will
be many years, if ever, before they amount to
much. Meanwhile, this country will have to find
an acceptable set of standards for itself. The
United States must accept some responsibility for
its exports — that much is clear. But where the line
comes between appropriate care and becoming the
world’s environmental policeman — against
the will and wishes of importing countries with
different priorities and standards and needs of
their own — is not so clear. Finding the right
balance will be a thankless task: for every
developing country that objects to becoming a
dumping ground for the industrialized world,
there is another that objects even more loudly
to having the developed world’s standards
imposed on it. Nevertheless, the task is worth
the effort. Lethal pesticides, toxic chemicals and
dangerous drugs all have a way of coming back
to haunt their makers. Mixed in the volatile brew
of international relations, they can become
explosive.

Source: The Washington Post, 27 February 1980,
p. A18. © 1980 The Washington Post. Reprinted
with permission.
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a popular item with safety-conscious parents until Tris was found to cause kidney
cancer in children. The US Consumer Product and Safety Commission (CPSC)
banned domestic sales in June 1977 and ordered a product recall to protect
consumers. The affected clothing could be buried, burned or used as industrial
wiping cloths. The CPSC, however, did not ban export sales until the following year,
providing some producing companies a window of opportunity to prevent the
complete loss of their investment. Other trading firms also stepped into the gap,
buying Tris-treated pajamas for 10-30 percent of the wholesale price and shipping
the goods overseas. An estimated 2.4 million pajamas were exported to other
countries before imposition of the export ban.'

If companies can ethically sell any products whose sale is not prohibited by
government regulation, then the pajama exporters cannot be judged any more
harshly than the manufacturers selling Tris-treated products in the United States
prior to the CPSC action. However, what if the manufacturers had originally known
about the carcinogenic risk to children before the product was first sold and the
companies marketed the product anyway; would knowledge of health risks impose
ethical obligations on the companies to refrain from product sales, or at least require
prior effective notification or warnings to governmental authorities and/or poten-
tial buyers? In such cases, awareness and knowledge factors may increase corporate
responsibility regardless of government action, especially if only the company
possesses such knowledge.

There is no indication in the pajama case that manufacturers knew about the
Tris cancer risk before the first sales in the United States. There is no doubt that these
companies were aware of the risk after the CPSC domestic sales ban and before
the export prohibition. Unless all responsibility falls on governmental entities
(exporting and importing country agencies), manufacturers exporting their
products after the initial CPSC action could be seen as causal agents for kidney
cancers in any foreign children who wore Tris-treated pajamas. Manufacturers
selling discounted pajamas to intermediary agents who then exported the products
may also be held indirectly responsible for harms suffered, if the manufacturers
were aware (or should have been aware) that the products were being purchased
for foreign sale. The awareness factor raises issues of willful ignorance, or how far
a company should go in asking questions regarding its product’s use, once aware of
product risk. (A comparative case scenario in Chapter 4 might be Polaroid’s
assessment of its cameras’ use in enforcing apartheid regulations.)

Much public revulsion over this case probably stemmed from the characteristics
of potential victims and the seemingly clear cost/benefit calculation related to the
product’s sale. The image of vulnerable pajama-clad children exposed to carcin-
ogenic chemicals evokes protective impulses that for many people can transcend
considerations of a victim’s nationality, creating a sense of shared responsibility
that may not apply in other cases. The harm to personal health suffered by victims
of kidney cancer also offers a more salient measure of serious cost compared to the
economic benefits to corporations from continued product sales.

Perhaps an assessment of the pajamas’ flame-retardant qualities would yield a
more comparable benefit measure that also focuses on a child’s health. The CPSC
action suggests how US authorities evaluated this comparison, but the likelihood of
cancer versus fire deaths in children could vary depending on conditions where the
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children reside, so a teleologically oriented decision tool might use national or even
local cost/benefit projections to inform case-by-case determinations. Study results
could be given to public authorities in importing countries or even provided to
parents, who could then make more informed individual purchase decisions. Of
course, the expense of more detailed studies would also likely raise product cost,
unless subsidized by other entities.

Comparisons with other examples help illustrate the relative importance of
various case factors. For instance, the vulnerability of children as potential victims
often plays a key role in making certain product exports appear especially heinous,
such as the dangerous toys mentioned in Exhibit 6.1, or the export of nearly
one-half million pacifiers of a type that caused choking deaths.? These products
appear to offer even less significant offsetting benefits for children than flame-
retardant pajamas. Similarly questionable offsetting benefits to health risks appeared
to mark an earlier case in 1969. Tests with cyclamates, an artificial sweetener,
produced dangerous malformations in chick embryos, leading the Food and Drug
Administration (FDA) to ban US sales of the product. Companies challenged
the reasonableness of the FDA’s risk criteria, however, and continued to export
cyclamates to countries whose authorities did not restrict its importation and
sale. The FDA never acted on a 1985 petition to re-approve cyclamates even though
over fifty countries, including the United Kingdom and Canada, permit its use
in consumer products.sThe cyclamate example highlights difficult questions regard-
ing how much confidence to place in scientific tests and, equally important, who
should determine acceptable risk levels.

Many similar ethical considerations arose in the long-running controversy
over potential health risks posed by silicone breast implants. Introduced by Dow
Corning in 1963, this product faced subsequent charges that implant ruptures or
leakage of silicone gel caused diseases such as lupus, rheumatoid arthritis or breast
cancer.* Numerous lawsuits resulted, many alleging that Dow Corning ignored or
concealed problems with the product. As media attention grew, sparked in part
by revelations from internal company documents, the FDA called on 6 January 1992
for a forty-five-day moratorium on implant sales. After further testing did not
provide sufficient evidence that silicone implants were safe, the FDA ordered them
off the market in the United States, except for women undergoing mastectomies.

The article reprinted in Exhibit 6.2 reports on contrasting actions taken by four
US producers of silicone implants following the FDA call for a sales moratorium.
While all four companies stopped selling the product in the United States, only
Dow Corning ended all sales. Bioplasty continued to export its product, contending
it had not received an FDA request to stop such sales. Although the moratorium
was voluntary at the time, an FDA spokeswoman said that manufacturers
had been requested to stop both domestic sales and exports. Mentor and McGhan
both acknowledged the FDA requests and stated their compliance. However,
Mentor continued sales abroad by using a two-month inventory of goods previously
exported, while McGhan sold implants manufactured at its plant in Ireland.

For Bioplasty, the immediate ethical question concerns whether the FDA’s
request for a domestic sales moratorium should be sufficient indication of a potential
customer health risk that the company should also halt export sales, even if not
requested by the FDA. For Mentor and McGhan, both technically in compliance
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Exhibit 6.2 Foreign Sales of Silicone Breast Implants

Breast Implants Still Being
Sold Outside U.S.

By ROBERT L. ROSE
Staff Reporter of THE WALL STRRET JOURNAL

Three of the four US breast implant makers con-
tinue to push sales of silicone-filled implants
in foreign markets even as they comply with the
sales moratorium on the controversial devices
in the US.

“We’re selling wherever countries will allow
us,” says Timothy Lawin, president of Bio-
plasty Inc., a St. Paul, Minn., maker of medical
devices.

Mentor Corp., of Santa Barbara, Calif., and
the McGhan Medical unit of Inamed Corp.,
Carpinteria, Calif., also are still selling silicone-
gel products in foreign markets. Only Dow
Corning Corp. has stopped sales of the devices
world-wide. A spokesman says the company
did so for “ethical” reasons.

The manufacturers selling abroad take
different approaches to foreign sales. Mentor
and McGhan say they’re complying with
requests from the Food and Drug Adminis-
tration not to export the silicone implants.
A spokesman for McGhan says the company
continues to supply silicone implants out of its
plant in Ireland.

Dennis Condon, president of Mentor’s
plastic-surgery division, says the company
is selling silicone implants out of its foreign
inventory. The company has about a two-
month supply, he says.

Bioplasty says it hasn’t received a request
from the FDA not to export. “We can export
any one of our products during the mora-
torium,” Mr. Lawin says. Indeed, he says the
company has exported the silicone devices
“several different times” since January 6, when
the FDA declared its moratorium because
of concern over the safety of the implants.

Susan Cruzan, an FDA spokeswoman, says
the agency expects companies to abide by what
it still calls a “voluntary moratorium” on both
exports and domestic sales. She says the
agency sent letters to the manufacturers asking
them not to export the silicone products.

Scott Seeburger, the Dow Corning spokes-
man, says the company stopped selling its
silicone implants around the world after January
6. “We try to deal with the highest standard on
a global basis,” he says.

The Midland, Mich., company, a joint
venture of Dow Chemical Co. and Corning
Inc., won’t feel as much of an impact from end-
ing overseas sales as would the others. Though
Dow Corning has been one of the largest
implant makers — with 45 percent of its implant
sales outside the US — implants represented less
than 1 percent, of Dow Corning’s total sales of
$1.84 billion last year.

The other three companies won’t break
out overseas implant sales, but all three have
greatly expanded their international sales efforts
in recent years, particularly in Europe.

Just a few months ago, breast implants repre-
sented Bioplasty’s most promising product.
They accounted for 63 percent of the company’s
$12.2 million in sales in fiscal 1991. The
company’s international sales of implants and
other products have more than tripled since
1989 to nearly $6 million.

John Laarmans, Bioplasty’s director of
international sales and marketing, said in an
interview from the Netherlands that the
company saw no need to halt exports to
countries that haven’t stopped sales of the
implants.

Several European countries have banned
silicone-gel implants as they await the FDA’s
decision on their availability in the US. Mr.
Laarmans says there have been moratoriums
on the devices in France, Italy, Austria and
Spain.

With slowing demand for silicone implants
in other countries, manufacturers are pushing
their favorite alternatives. Mentor and McGhan
report brisk overseas sales of implants filled
with a saline solution, which are still allowed
on the market in the US.

Bioplasty, meanwhile, says foreign demand
is so high for its non-silicone Misti Gold
implant that some versions are on back order.
The company says the Misti Gold is filled with
a gel, of sterile water, saline solution and a
polymer, that the body expels easily in the
event of rupture.



PRODUCT AND EXPORT CONTROLS

But Bioplasty has run afoul of regulators on
that product. In July, US marshals seized an
inflatable version of the Misti Gold. Unlike the
pre-filled version, doctors themselves would fill
the implants with gel.

The FDA said Bioplasty didn’t have
approval to market the inflatable version, and
that it made “false and misleading medical
claims” about them. Among other things, the
FDA said it objected to claims that the Misti
Gold made it easier to detect breast tumors.

In August, the FDA ruled that Bioplasty
hadn’t provided enough clinical data to permit
a review of the safety and effectiveness of the
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factory-filled version of the Misti Gold implant.
The company is now seeking approval for
clinical evaluations in the US — though many
women already have the devices.

Mr. Lawin, the company’s president, echoed
statements of other manufacturers who said
they believe their devices to be safe. “To date,
I’ve not seen any evidence that would [cause]
me to stop selling any of our products,” he says.

Source: The Wall Street Journal, 4 March
1992, p. B1. © 1992 by Dow Jones & Co. Inc.
Reproduced with permission of Dow Jones &
Co. Inc. via Copyright Clearance Center.

with the FDA’s export moratorium request, the issue revolves around whether
suspending exports met their ethical obligation toward customer safety if foreign
sales continue unabated through use of existing product inventory or new foreign
production. If governments bear full responsibility for ensuring product safety, then
corporate compliance with regulatory requirements meets a minimal ethical
standard; following voluntary FDA requests might even qualify as maximal ethical
action. On the other hand, if companies owe ethical responsibilities to stakeholders
such as customers, regardless of governmental mandates, then the issue becomes
whether expressed FDA concerns should indicate a sufficient health risk to warrant
stopping all sales, domestic and foreign.

The existence of foreign inventory, and even more the potential for MNEs to
engage in foreign production of goods banned in their home market, raises ethical
issues for both corporations and their home governments. If judgments of product
risk justify a halt and then ban on domestic sales, should the same controls be placed
on product exports? If exports are controlled, should MNE foreign production and
sales also be restricted?

Rationales might be offered to argue against such unilateral trade controls,
including giving priority to the decision-making sovereignty of foreign govern-
ments. On the other hand, such process-oriented decision rules would not satisfy
individuals concerned primarily about case outcomes. From this perspective,
if physical health risks outweigh the largely psychological benefits derived from
silicone breast implants, then compliance with FDA requirements would not
ethically justify implant sales to foreign customers who might not be covered by
such rules, and whose governments may not adequately protect consumer welfare.
Of course, a strict teleologist might favor a case-by-case cost/benefit evaluation for
each potential customer, even though the practical cost and logistical challenges
of such an undertaking would make such action difficult. Still, the final FDA rules
permitting a sales exception for women undergoing mastectomies suggest just such
a cost/benefit evaluation for a particular group.

The case scenario description also raises another issue by suggesting that
Dow Corning’s decision to end all sales, attributed by the company’s spokesman
to following “the highest standard on a global basis,” may have derived more from
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the company’s own economic cost/benefit evaluation. Because breast implants
constituted less than 1 percent of Dow Corning’s total sales, the cost of behaving
ethically (stopping all sales) might have been less than for the other three manu-
facturers that depended far more heavily on implant sales, including an expanding
overseas market. Internal corporate debates on ethical guidelines may involve
discussion of whether (or how much) weight should be given to potential costs to
corporate profitability in deciding whether to uphold high ethical standards.

Most ethicists do not contend that individuals are ethically obligated to sacrifice
their own life to save others. (Although such self-sacrifice may be deemed meri-
torious, it is not ethically required.) The same self-sacrifice limitation may not
apply to corporations (as artificial legal persons). Even though a corporation’s death
(bankruptcy or dissolution) would inflict some harm on certain stakeholders (share-
holders, employees, communities), continuing to sell products posing serious
health risks for consumers would be judged unethical by deontological standards
and, except in theoretically extreme cases, by most teleologically measured
cost/benefit standards as well.

In general, the more important the ethical value at stake, the more costs ethical
actors should be willing to bear. Preservation of life, and the prevention of serious
physical injuries, usually ranks high on the priority list of human values. In the case
of silicone breast implants, a key decision factor concerned evaluations regarding
the level of consumer health risks posed by the silicone implants. The case against
silicone implants appeared strengthened by the related fact that a safer alternative
(implants filled with a saline solution) was available. In cases where nearly equivalent
benefits can be obtained by using a significantly safer alternative, the ethical burden
of proof becomes heavier on advocates for the riskier product.

Developments following the case scenario as described in Exhibit 6.2 highlight
the sometimes unpredictable and even ironic twists that can occur in complex
cthical dilemmas. Dow Corning, rather than its smaller competitors, declared
bankruptcy, driven to this step in 1995 by thousands of lawsuits brought against it
by women suffering various health maladies they attributed to the company’s
silicone implants. Four years later Dow Corning agreed to pay $3.2 billion to settle
claims, although further disputes delayed disbursement of these monies. In 2002,
Dow Corning also agreed to pay the US government $9.8 million to reimburse costs
incurred by public agencies in treating breast implant victims.

In a rather startling turnabout, new reviews of silicone implant studies
concluded in 2000 that the implants likely did not cause most serious health prob-
lems previously associated with the product. Although silicone implants were
susceptible to rupture and the gel could cause less serious, localized problems, the
findings cast doubt on the FDA’s earlier assessment of the level of health risk posed
by the product. Ironically, as Dow Corning reached its legal settlement with the
US government, other manufacturers prepared to use the new studies to seek FDA
approval for renewed sales of silicone breast implants. Inamed Corporation,
McGhan’s corporate parent, submitted such an application at the end of 2002. (Both
Inamed and Mentor had reportedly continued their overseas sales of the silicone
implants, despite the FDA’s mandatory imposition of a domestic sales ban, since the
final FDA action did not cover exports or foreign production. Lawsuits had forced
Bioplasty into bankruptcy.)
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Controversy continued over the scientific studies of longer-term health risks as
well as the appropriate standard to evaluate the product’s costs and benefits. In July
2003 a news article reported that, according to an FDA official: “the goal of the FDA
is not to approve only those drugs and devices that are entirely safe. The agency, he
said, has to weigh the risks and benefits of a product. If the potential benefits
outweigh the risks, he said, then ‘it is reasonable to let consumers decide if they want
to take the risks for the potential benefit.” This approach clearly endorses the
cost/benefit decision tool although the appropriate measurements or time frame
remain unclear. Implicitly, this position does require a prior FDA determination that
potential benefits can (to some unspecified degree of certainty) outweigh costs
before the final decision would be transferred to potential consumers.® Although
an expert advisory panel recommended approving Inamed’s application on a split
nine—six vote, the FDA rejected that position in January, 2004. Without concluding
the implants were dangerous, the FDA ruling required more information regarding
the implants’ long-term safety before lifting restrictions on general silicone implant
sales.”

This case thus returns to the questions of who should decide, when, and where
(i.e. should the US government preemptively control sales to foreign consumers;
should the geographic location of potential consumers determine their degree of
product choice?). Questions regarding what actions to take (such as voluntary or
mandatory restrictions on production, exports and sales) depend largely on who
will decide and the decision tools they will employ. Answering these ethical ques-
tions can be informed by scientific studies of factors such as product health risks,
but this case suggests that such “objective” factors may change or be reinterpreted.®
In the end, the answer to who decides should derive from a clear rationale for why
that choice is made (i.e. which value standard guided the selection) based on shared
societal values.

Risks and benefits for multiple stakeholders

Whereas consumers enjoyed the direct benefits and bore the principal health risks
of products discussed above, the costs and benefits from other products fall more
broadly among multiple stakeholders. These products may also face domestic sales
restrictions or prohibitions if governments determine they cause significant harm to
their citizens. In such cases, similar ethical issues arise regarding whether to impose
export and trade controls on the products in order to protect foreign populations
or to leave such decisions to the discretion of exporting companies, importing
governments or other foreign groups and individuals.

Pesticides represent the classic example of products typifying this type of ethical
issue.” An article in the November 1979 edition of Mother Jones magazine spawned a
follow-up piece entitled “The Circle of Poison” that set out the initial concerns and
stimulated early debate on this topic.mThc concept traces the circuitous route that
can evolve from the use of potentially hazardous products. For example, pesticides
banned from domestic operations by US regulators were still exported to
developing countries for application to improve agricultural harvests. Along the
way, such pesticides can cause serious illness or death among farm workers exposed
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during field applications, as well as residents in surrounding communities poisoned
by pesticide run-off into nearby streams or through consumption of tainted produce.
The described “circle of poison”is closed when pesticides return to the United States
as residue on the growing import of agricultural produce, placing US consumers
at risk.

One way to explore the debate over pesticide exports would be to start with
elements that raise ethical responsibility issues, such as the harm suffered by
particular individuals. After examining the causes and assessing responsibility for the
harm, including ways to reduce pesticide hazards, offsetting benefits might be
considered. This analysis should lead to conclusions regarding who should do what,
when and where in these types of cases.

Examining potential harm to consumers offers a comparative assessment that
tests whether ethical responsibilities should depend on the citizenship of at-risk con-
sumers. Companies creating, producing and selling a product are held responsible
for some level of due diligence regarding their product’s safety. Governments often
assess corporate safety tests to check their accuracy and the reasonableness
of evaluation standards. Sophisticated regulatory systems in the developed countries
address most product safety concerns, although mistakes still occur. Prohibitions on
domestic use of certain hazardous pesticides arise from a determination that initially
approved products actually cause unacceptable harm to a nation’s citizens.

Governments that consider health risks too high to permit domestic pesticide
use may still permit exports of the same pesticides that could place foreign
consumers at risk. If a government’s ethical responsibility ends at its territorial
border, then such action could be justified. Of course, with international travel, a
nation’s citizens might still be at risk as temporary consumers in foreign countries.
However, the test becomes clearer when the circle is fully closed and pesticide
residue returns on agricultural produce imported and consumed in the exporting
country. Should a government control exports of hazardous pesticides if residue on
imports threatens their citizens (the same rationale for banning domestic use) but
not if the threat to health falls only on non-citizens living in other countries?

Relative ethical responsibilities increase when actions (promoting exports) or
even inaction (failing to prohibit exports) connect a party to the physical harm
suffered by pesticide victims in other countries. Risk awareness, knowledge and
capability factors all reinforce the causal connections applying to corporate and
government actors who could decide not to sell or export hazardous pesticides,
regardless of the re-importation risk.

Prohibitions on domestic pesticide use also help protect other domestic stake-
holders, including farmers and residents of surrounding communities. Permitting
pesticide exports places vulnerable counterpart groups in other (especially devel-
oping) countries at risk. In fact, foreign groups and individuals arguably run even
higher risks because they possess lower awareness, knowledge and capability to deal
with hazardous products. Chemical companies avow their products’ safety if used in
proper concentrations and with protective equipment. However, investigations have
revealed that few men, women or children applying pesticides to crops in developing
countries use protective clothing or even know about the risks. Even pesticides
permitted and used safely in the United States or other developed countries may
pose higher health risks abroad, where safe-use capabilities are lower.
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A safe-use standard raises different ethical considerations than safe-consumption
concerns, recalling the type of worker safety issues discussed in the previous chap-
ter’s examination of foreign production processes. Figure 6.1 depicts the pesticide
supply chain as described in the “circle of poison” argument. Compare this depiction
to the contracted labor supply chain portrayed in the last chapter’s Figure 5.1. In
the pesticide case, the assertion of potential supply chain responsibilities begins
earlier and moves forward, from the manufacturer of pesticides (an intermediate
product) to the pesticide user (farmers), rather than backward from the retailer or
consumer of the final product (food). The question posed asks whether pesticide
producers (or intervening government authorities) have ethical responsibilities
to assure safe use of their products on the farms and, if so, what types of actions

might be required?
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Minimal ethical action may require at least providing available knowledge to
foreign governments, importers, intermediate users, ultimate consumers or other
parties who would otherwise be left unaware, uninformed and unprotected.
Warning labels affixed to hazardous products, containing information both on health
risks and safe use requirements, might fulfill such an ethical obligation, and could
be required by government regulation. For internationally traded products,
however, the efficacy of warning labels can involve complex and potentially costly
adjustments.

A first step would be printing labels in the local language wherever the product
is sold, but exporters often utilize bulk containers, shipping pesticides overseas in
enormous barrels. Is an exporter responsible for assuring that importers, whole-
salers and retailers, who may or may not be affiliated with the producing company,
also apply appropriate warning labels to smaller, repacked pesticide containers
before sale to farmers? Purchasing farmers often rely on hired field workers to
actually apply the pesticides. In such cases, the individuals facing the greatest health
risk are probably the least aware, knowledgeable and capable of using the products
safely. Even if still affixed in the local language, warning labels may be incom-
prehensible to illiterate field workers and attempts to rely on symbols encounter
cross-cultural difficulties.!! Even if informed of risks, the workers may lack proper
training or equipment to apply the pesticide in a safe fashion.

Few training programs exist to help inform and protect field workers. Ethical
analysis would ask whether (or which) actors along the supply chain should provide
such training. If the most proximate farmer/employer (comparable to the “sweat-
shop” factory owner in the previous chapter) lacks the ability or will to satisfactorily
protect the workers, how far back should subsidiarity responsibility extend along
a chain that includes the pesticide retailer, wholesaler, importer, importing country
government, exporting country government, exporter and producer? If end-points
are identified where certain actors’ responsibility terminates, specific factors
should be identified to establish why that actor no longer carries any ethical con-
nection to the physical harm suffered by field workers. If responsibilities are
asserted, then questions of what action to take can be addressed, including either
positive measures (warnings or training) or negative steps (stopping imports,
exports or product sales).

From a contemporary perspective, arguments might suggest that actors
who come after the field workers’ place on the supply chain might also carry ethical
responsibilities, including agricultural produce retailers or consumers (making the
case more comparable to the “sweatshop”issue). A review of Figure 6.1 and Figure
5.1 can help illustrate this comparison. For example, grocery chains or consumers
might refuse to buy agricultural goods not certified as grown with safe-use practices
for field workers. In reality, actions at this end of the supply chain, as buyers begin
to seck pesticide-free produce, have thus far been driven almost exclusively by
consumer safety concerns. Such buying preferences may serve indirectly to reduce
pesticide exposure for farm workers as well, but these consumer-based actions differ
in motivation from the steps taken to protect workers in the anti-“sweatshop”
campaigns.

Preventing or minimizing potential harm from hazardous pesticides add-
resses only part of this issue’s ethical complexity. Particularly from a teleological
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perspective, potential offsetting benefits should also be considered, perhaps includ-
ing their distribution among affected parties. Consider the plight of farmers who
feel trapped between the promised production benefits and the potential health costs
of using hazardous pesticides. Quantifiable costs emerge from estimates of a million
annual severe pesticide poisonings, from which thousands die. On the other hand,
pesticides can increase agricultural output, providing substantial benefits for both
individual farmers and the national economy. More food could be available for
local consumption as well as export, enhancing economic development objectives.

Cost/benefit calculations require evaluating rather dissimilar value measures,
distributed unequally across disparate groups. While farm workers bear most of
the health costs in return for meager wages, farm owners and pesticide companies
realize proportionately larger financial benefits with less or no real health risk
from the product’s use. Consumers broadly benefit from increased agricultural
output while potential health costs fall more narrowly on the unlucky individuals
who consume unsuspected pesticide residue. Local communities enjoy the spin-off
benefits from visibly improved farm harvests while facing unseen risks from
pesticide run-off.

Pesticide opponents and proponents both challenge the validity of many
cost/benefit assessments. Opponents contend pesticides upset the ecology, fostering
uncounted environmental damage that will reduce or negate benefits for individual
farmers and national economies over the longer term. Alternative production
methods could avoid this damage, but less hazardous pesticides are often higher-
priced while a shift to pesticide-free production methods may reduce crop
yields, raising questions about when to measure outcomes. Pesticide proponents
often challenge the level of estimated health risks, especially reports on pesticide-
related deaths. One university expert claimed only a quarter of pesticide deaths
resulted from work-related applications, with the vast majority attributable to
suicides, where pesticides provide a cheap and available method in developing
countries. ' Although such a claim may seem exaggerated, a reported World Health
Organization estimate suggested that 2 million people annually purposely ingest
pesticides, resulting in some 200,000 successful suicides."

Clearly, the pesticide issue is complex, with legitimate rationales available to
support a range of responses. Yet in real-world situations difficult decisions must
be taken by both private and public sector actors regarding whether to sell and/or
regulate hazardous products. For the ethical dilemma presented by foreign pesticide
sales, select a “best choice” decision that indicates who should do what, when and
where. Identify the most important factors that influence your decision, explaining
why those elements shape the most persuasive ethical rationale for this case.

Product use and abuse

The suicide contention raises a final ethical issue regarding product end use that will
also appear in the next chapter on marketing practices, i.e. whether, or to what
extent, a company or government bears responsibility for harm resulting from the
abuse of a product. For pesticides, the debate generally involves how to measure
health costs rather than assertions that pesticide-related suicides require a cessation
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of exports or extraordinary steps by producers to prevent such willful misuse of
their product. However, similar arguments emerged, with somewhat different
assessments, in a widely cited case that explores the toxic impacts of product abuse
involving glue-sniffing in Central America.

According to accounts on this case,'*a subsidiary of the H. B. Fuller Company
began selling adhesives in Latin America in the early 1980s, using the brand name
Resistol. In 1983 Honduran newspapers began reporting arrests of street children
who were sniffing glue, often labeling them resistoleros, whether or not the glue being
abused was the Fuller product or another brand. Chemical fumes from solvent-
based glues induced stupors in the children and could lead to hearing loss, nervous
system damage, liver failure or even cardiac arrest. Similar product abuse appeared
elsewhere in Latin American, particularly in neighboring Guatemala. Organizations
working with the street children urged Fuller to withdraw its product, add noxious
agents to discourage sniffing or switch to safer water-based alternatives.

Noted for its social responsibility actions in the United States, Fuller inves-
tigated the charges and decided the core problem lay with the street children’s
poverty and desperation rather than with the company’s product. Believing
that abuse of other products would substitute for glue-sniffing if Resistol sales
ended, Fuller decided to promote educational efforts and support organizations
that worked with the street children. After controversy continued to damage the
company’s image, Fuller also reportedly switched to using a somewhat less toxic but
still hazardous ingredient in Resistol and announced a decision to end retail sales
of the product in Honduras and Guatemala. Initially hailed by company critics,
this announcement backfired when Resistol remained available in those countries
through sales to commercial and industrial users. In 2000 Fuller announced a
termination of Resistol sales in most of Latin America while reaching an under-
standing with industrial customers in two countries that would guard against the
possible resale of its product. Other manufacturers reportedly had switched to
water-based glues for their Latin American sales.

This case illustrates some of the ethical issues raised by harm resulting from
product abuse rather than use. Fuller did not intentionally or directly harm street
children, but once aware of harm resulting from abuse of its product, the firm’s
potential capability to help protect the children arguably left it responsible for
some action to minimize or prevent the harm. When local governments failed
to take effective action, what additional steps, if any, should Fuller have taken, and
why? Among the actions considered or taken, decide which constitute an ethically
required minimum response and what steps could be considered discretionary
maximal ethical actions.

International trade in hazardous waste

Developed and industrializing countries generate growing amounts of industrial
and municipal waste, much of which can be toxic, persistent or otherwise difficult
to manage. As these same nations adopt stricter domestic safety and environmental
standards to regulate waste disposal, the society confronts a challenging and increas-
ingly costly not-in-my-back-yard (NIMBY) dilemma. Technological advances in
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waste treatment and improved recycling programs address some of the problem,
but waste can also become a commodity that shifts geographically between countries
according to least-cost principles. At that point, the global community confronts
ethical questions regarding whether market mechanisms or other value principles
should govern international trade in hazardous waste.

One type of problem arises when the economics of waste disposal lead to
illegal dumping from developed countries into developing countries or transitional
economies where regulatory enforcement is less effective. This issue surfaced when
the formerly closed economies of Eastern Europe opened their doors to trade with
Western Europe, generating stories about the tons of distasteful garbage hidden
among the truck traffic that flowed primarily from West to East. In 1992 Poland
alone intercepted over 1,300 improper shipments of waste from Western Europe
while many more loads certainly went undetected. Included among the illegal
waste were items such as “hazardous smelting dust, sludge, rubble, bloody hospital
syringes, amputated limbs, expired chemicals and paints.”"®

More currently, recyclers in developed nations use middlemen to ship old
computers to developing countries where high-technology wastes create serious
problems. Heavy metals in old computers make recycling costly and dangerous
for individual health and the environment. Estimates suggest that 80 percent of
US computers collected by recyclers get shipped to Asia, where disposal amounts
to one-tenth the cost in the United States. Reports from China describe an un-
regulated process where children and unemployed persons essentially scavenge the
dumped computers for reusable scrap, suffering injuries and causing land and water
pollution from lead, mercury and other agents that lead to higher birth defects,
blood diseases and serious respiratory problems in surrounding communities.
Although China banned such imports in 2003, payments to customs officials in
smaller ports reportedly help evade the controls.'®

Moving beyond the struggle to prevent illegal waste imports, the central
ethical questions really concern who should determine whether trade in hazardous
waste is right or wrong, legal or illegal, and which value principles should govern
such decisions. For example, consider an inverse case. If the prevailing governments
in Poland or China (or Moldova, Congo, Burma or North Korea) do not prohibit
imports of hazardous waste, can any waste products be ethically shipped to those
countries? Ethical analysis might suggest the need to assess issues such as the
country’s capacity for managing safe disposal and the potential impact (cost and
benefit distribution) on the local population. Ineffective, unrepresentative or cor-
rupt governments can make sole reliance on a country’s official import regulations
ethically problematic. In such cases, responsibilities might fall on alternative actors,
including MNEs, exporting governments and international organizations.

As repulsive as it might sound, strictly market-driven economic calculations
could conclude that the comparative international trade advantage for some poor
developing countries lies in their use as a disposal site for the hazardous waste
generated in richer, more advanced economies. Establishing some international floor
for safe management and disposal practices requires an appeal to minimum human
value principles that incorporate more than economic factors in such cost/benefit
assessments. Again, the central issue becomes deciding which actor(s) should
determine the value standards, and why. Until recently the traditional answer came
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from international agreements that favored free and open trade flows. Exceptions
required initiative by the importing country to specifically determine that a par-
ticular commodity’s cost/benefit outcome for the nation was unfavorable enough
to warrant imposing official import restrictions. Most developing countries lacked
the information as well as the financial and technical resources to initiate, evaluate
and administer such individual import assessments.

Rather than beginning with an importing government’s responsibility for
conducting teleological cost/benefit calculations, some commentators suggest
a contrasting deontological standard that places primary ethical responsibility on
supply-side actors, such as waste-generating companies and exporting countries.!”
One argument for this approach draws on capability factors, citing the superior
knowledge and technical capabilities possessed by the companies who created
products generating the waste and developed country governments experienced
in formulating and administering trade regulations. If greater capabilities bring
corresponding responsibilities, these private and public suppliers of hazardous
waste exports should at least take steps to minimize potential harms resulting from
such trade.

Another contention asserts an unfair imbalance in how different types of costs,
as well as cost/benefit outcomes, are distributed among the affected parties. Waste-
generating companies and countries typically enjoy the main standard-of-living
benefits from produced goods while bearing the financial costs of exporting
hazardous waste by-products. Developing countries gain financial benefits for
receiving the waste products, with the financial gain typically distributed among
already powerful elites while non-financial health and environmental costs fall
primarily on disenfranchised populations in the importing country’s poorest
regions. Distributive justice principles might argue that waste-generating producers
should accept responsibility for disposing of hazardous waste products within their
own country which enjoys the product’s principal benefits, possesses technical
knowledge important to safe disposal and, subject to local political governance, can
be held more effectively accountable for public costs or risks that may result from
waste disposal procedures.

The movement toward global standards

The international community made significant if incomplete progress over the 1990s
in negotiating common standards and procedures covering many export and trade
control issues presented in this chapter. The main initial standard relies on PIC
procedures that invest exporting companies and countries with responsibility
to inform international organizations and foreign governments regarding certain
export product risks, but importing governments still carry the central decision-
making role. To a lesser degree, some international agreements have also begun to
develop an agreed list of especially dangerous products that should be banned from
international commerce and eventually eliminated entirely. A review of these steps
toward a global common morality position on export and trade controls involving
hazardous products can help update and elaborate some of the previous case
discussion.
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The stories of pesticide poisonings sparked initial movement in the 1980s, in
particular with a voluntary code of conduct and information exchange system
adopted through the UN Food and Agriculture Organization (FAO). Under the
1985 FAO International Code on Conduct on the Distribution and Use of
Pesticides, any pesticide banned or severely restricted in a country should not be
exported without the agreement of the importing country. Following experience
with this voluntary mechanism, the international community adopted a convention
in 1998 to make the PIC procedures mandatory and enhance information dissemi-
nation. Participating countries initially agreed to cover over two dozen hazardous
products, with the intention to expand this list in the future. The PIC procedure
may also be applied to pesticides that could be hazardous when used under prevail-
ing conditions in developing countries, even if the product is not severely restricted
in its country of origin. Not enough countries have ratified this convention on the
Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides
in International Trade (Rotterdam Convention on PIC) to give it legal force, but
many countries are voluntarily following its procedures.

Trade in hazardous waste was restricted under the Basel Convention on the
Control of Transboundary Movements of Hazardous Wastes and their Disposal,
adopted in 1989 and entered into legal force in May 1992. This agreement aims
to halt hazardous waste exports from developed to developing countries and econo-
mies in transition. The Basel Convention’s original PIC procedure was strengthened
to prohibit most hazardous waste exports from developed OECD members to non-
OECD countries. Additional attention focuses on principles that seek to minimize
waste generation and locate waste disposal as close as possible to where it was
generated.

A third international agreement, the Stockholm Convention on Persistent
Organic Pollutants (POPs), targets highly toxic, persistent chemicals whose
movement can impact areas thousands of miles from the point of use. The Stockholm
Convention initially identified a “dirty dozen” products covering eight pesticides,
two industrial solvents and two chemicals, including PCBs, dioxins and other
products linked to birth defects and cancers. While containing some notification
requirements and trade restrictions, this accord actually seeks to restrict production
and use, moving toward eventual elimination of the products. Adopted in May
2001, the Stockholm Convention quickly acquired over 150 signatory countries
and received enough subsequent ratifications to enter into legal force on 17
May 2004.

Reviewing this spate of new international agreements on export and trade
control issues, a proponent of global common morality principles might feel
cautiously optimistic. The activity reflects an international community with an
expanding recognition of shared responsibilities and an incipient willingness to move
beyond reliance on unilateral national political action or inaction. Still, these
achievements by no means mark a solution to the problems. Even after agreements
have secured sufficient ratifications to enter into force the conventions are binding
only on participating nations. The documents reflect the present status of agreed
value principles and procedures for common global action on these issues, similar
to many ILO conventions on labor rights, but coverage is not universal and
enforcement is not automatic.
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Even for countries covered by the conventions, effective implementation will
remain a challenge. For example, while the Rotterdam PIC Convention covered
twenty-six pesticides and five industrial chemicals in 2002, over 77,000 different
chemicals were being marketed worldwide, with 1,500 new ones introduced each
year.18 Wide areas remain where corporations and other actors still face ethical
judgments regarding which value principles will guide potential export and sale
decisions for unlisted but potentially hazardous products.

The Stockholm Convention may most clearly reflect new progress in the
challenge of developing global common morality principles. In final discussions on
the accord’s content, negotiators from 122 countries reached agreement on two
points that addressed particularly difficult and complex ethical dilemmas. One issue
stemmed from the control of DDT, a pesticide banned in the United States
since 1972 whose continued export was already subject to PIC guidelines under the
Rotterdam Convention. Although this product’s persistent toxicity slates it for
eventual elimination, special provisions permitted continued DDT use in developing
countries for public health reasons.

When countries such as Sri Lanka and South Africa had previously banned
DDT use, malaria infections skyrocketed. Continued spraying for mosquito control
appeared essential in many regions, such as sub-Saharan Africa, where malaria
kills one in every twenty children. A South African official reportedly acknowledged
the pesticide’s long-term health threat, saying “it will kill us — but it will take
twenty, thirty years. Malaria will kill you tomorrow.””” This example shows
one rationale for using the PIC procedure rather than a global ban, based on tele-
ological cost/benefit calculations that consider the timing, distribution and severity
of potential harms resulting from DDT use versus its prohibition. Limited use of
DDT is therefore permitted until safe, affordable and effective alternatives become
available.

The reference to affordable alternatives indicates another issue where the
Stockholm negotiations employed an international principle with potentially
important implications for future global accords. Developed nations agreed to help
poor countries meet an expected $150 million annual expense to implement the
convention and switch to alternative products.” In taking this step the developed
nations accepted additional responsibilities reflecting their greater financial
capabilities, helping offset the disproportionate adjustment costs (measured relative
to ability to pay) that developing countries face in switching to alternative products
and establishing effective enforcement mechanisms. Financial transfers to poorer
nations to meet globally agreed standards represent a core issue for many inter-
national negotiations, particularly in the environmental area that will be covered

more fully in Chapter 9.

A triple dilemma for pharmaceuticals

Pharmaceutical products present a triple dilemma of ethical choices relating to
exports and trade control issues that covers foreign drug testing, export sales and
intellectual property protection. These elements represent different components of
the pharmaceutical industry’s involvement in global commerce, but all three relate
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to international trade policies that reflect value decisions made by corporations,
governments and other societal actors. Ethical issues regarding trade in pharma-
ceuticals merit particular attention because of the products’ central relationship to
human health. Trade decisions affecting the international availability and use of life-
enhancing or life-saving drugs address values of vital importance that provide stark
tests of when to employ deontological principles, such as individual human rights,
or teleological approaches weighing case-specific cost/benefit calculations.

The international issues surrounding drug testing relate to potential new
pharmaceutical products exported from research-based laboratories in developed
countries for use in clinical trials in developing countries. This practice increased
after 1980, when the FDA began accepting results from foreign research trials to
support applications to approve new drugs for sale in the United States. Drug tests
conducted in developing countries offer many advantages, including large numbers
of people with a high incidence of untreated diseases who are willing to join drug
trials as a means to obtain medical care. Clinical trials abroad also offer lower costs,
quicker results and often reduced regulatory controls.

A major six-part investigative series published by The Washington Post in
December 2000 documented the growth in overseas drug tests and offered
illustrations for their rationale.”! By 1999 over one-quarter of new FDA drug
applications contained results from foreign tests, triple the figure recorded in 1995.
The number of foreign researchers registered with the FDA to conduct tests on
drugs for US approval leaped after 1991 in most developing country regions, rising
from five to 453 in South America; one to 429 in Eastern Europe and two to 266
in southern Africa. The director of a firm that locates sites for drug tests reported
over 1,000 tests under way in Latin America, predicting a tenfold increase in that
number by 2005.

The cost advantages were evident. Tests for drugs to be sold in the United States
require an average of 4,000 people. Contrasting expenses showed one complex test
cost $10,000 per patient at a site in Western Europe versus $3,000 per patient in
Russia. Pharmaceutical companies often pay doctors to recruit participants for the
studies. A Hungarian psychiatrist reported earning a normal salary of §178 a month
but receiving $1,000 to $2,000 for every patient he recruits for drug tests. These
types of incentives can induce misbehavior and undermine the presumptive standard
of patient participation on the basis of informed consent (a concept difficult to
measure or enforce in conditions such as mental hospitals or countries with strong
authoritarian traditions). The threat of potential abuse in patient recruitment and
testing emerges from lower foreign regulatory controls. For example, Hungary
relied on one full-time inspector who annually visited only about thirty of some 200
test locations in the country. Even if abuses were found, the inspector lacked the
power to fine or bar researchers from the tests. Still, an environment conducive to
speed in finding patients and completing testing attracts pharmaceutical companies,
which reportedly can lose $1.3 million in unrealized US sales for each day a major
drug is delayed in reaching the market.

The principal ethical issue in this chapter’s examination of foreign drug testing
relates to whether test standards required in a drug maker’s home country and/or
principal target market should accompany any export of the drugs being tested.
Comparative cost factors or disease prevalence could still favor testing in foreign
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locations, but important questions have arisen regarding differences in the treatment
of test patients. The essential value question asks whether there should be a mini-
mum ethical floor governing patient treatment and, if so, what standard should be
used. To facilitate ethical analysis, this discussion will focus primarily on the level
of medical treatment given test participants and the calculation and distribution of
costs and benefits arising from the drug tests.

Exhibit 6.3 discusses two cases in Thailand where tests on AIDS-related drugs
employed patient treatment standards different from methods required in the
United States and most other developed nations. The cases involve a higher use of
placebos and, in one test, a decision to use placebos rather than a proven drug as
a comparative test standard. Higher placebo use means fewer test participants
benefit from improved health if the drug proves effective; the choice to use a placebo
over a proven drug more certainly biases the outcome against placebo recipients
and, in this reported case scenario, likely resulted in a number of preventable HIV-
positive births.

As the article reports, an international voluntary statement of principles on
drug experiments has existed since 1964. Sparked by outrage over reports of tests
such as the ones in Thailand, the World Medical Association adopted revisions to
the statement in what resembles an evolving common morality standard within the
global medical community. However, the revised standard appears to respond only
to the case using placebos rather than proven drugs and remains voluntary in its
application. Some researchers may still favor placebo use to obtain clearer, more
efficient test results. Health costs falling on some individual participants might be
justified by achieving faster effective tests results that could speed drug approval for
use by many more patients (as well as better financial returns to the company).

Such an argument for continued placebo use apparently was involved in an
application by a US laboratory for FDA recognition of planned drug tests in Latin
America that would deviate from US standards, and from planned methods for tests
in Europe. In Latin America the company reportedly proposed using placebos in
tests involving infants with a serious lung disease for which proven treatments were
already available, asserting benefits from tests that could bring a more effective drug
to market a year and a half sooner. The firm’s president is quoted as saying it would
be unethical not to conclude the tests as quickly as possible. In addressing potential
health costs to infants on placebos the company argued that the test infants would
not normally have access to currently available drugs and medical treatment
anyway.22

The tests would not technically violate a “do no harm” principle, because even
infants receiving placebos would be no worse off than if they did not participate in
the test. In fact, the tests might meet a “help protect” standard by improving health
care for test participants, even those getting placebos, because all test participants
would benefit from ventilators and antibiotics not available without the test. A more
active “provide assistance” standard could be achieved, for large numbers of people,
if the test drug proved successful. Of course, the likelihood of a successtul test result
varies with each case and projected outcomes are subject to strong uncertainty
factors.

This example extends the cost/benefit calculation issue farther by also raising
distributional questions regarding who would benefit from a more effective new
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Exhibit 6.3 Drug Tests and Infected Babies in Thailand

Life by Luck of the Draw

In Third World Drug Tests, Some Subjects Go Untreated

By MARY PAT FLAHERTY
and DOUG STRUCK
Washington Post Staff Writers

... At a spartan drug clinic in the heart of
Bangkok, heroin addicts lined up on a recent
morning to receive an experimental HIV
vaccine produced by an American company.
Drawn by small payments and offers of free
rice, they signed on for a test in which they
had a greater chance of receiving a placebo — or
dummy shot — than would Americans taking
part in the same research in the United States.

In Bangkok’s two largest maternity wards,
pregnant women infected with HIV, the virus
that causes AIDS, enrolled in an American test
aimed at reducing AIDS transmission from
mothers to children. But half the Thai women
were given placebos instead of a proven drug,
and thirty-seven babies who might have been
spared were born HIV-positive.

Set against a staggering AIDS epidemic, the
Thai cases highlight the unequal bargains
underlying the recent boom in overseas drug
testing by both private and public medical
researchers: rich countries have the drugs and
hypotheses, while poor countries have vast
numbers of patients. Yet the trade-offs made in
experiments do not always distribute burdens
and benefits evenly.

Medical progress has always depended on
some individuals bearing personal risk for
society’s benefit. Placebos give researchers a
clearer view of which experimental therapies
work and which do not, many scientists con-
tend. Passive studies that track how a disease
moves unimpeded through a population can
provide insights into treatment and prevention.

But those long-standing research methods
have become more complicated and contro-
versial as scientists from wealthy nations
increasingly work amid poverty in developing
countries. Such tests have spurred angry debate
on review boards of American universities,
in the halls of African and Asian health min-

istries and in chambers of the World Health
Organization.

Among the questions: When Western
researchers travel to impoverished countries to
set up drug experiments, which country’s
ethical guidelines should apply? While work-
ing with poor test subjects, must researchers
provide the best treatment available in wealthy
countries? Or are they free merely to provide
the best local care available — which in some
medically deprived settings may mean some
test subjects get no treatment at all?

With 800,000 adults of its 61 million resi-
dents carrying the virus, Thailand’s vast
HIV-infected population has spent the last five
years on these ethical and scientific frontiers.
Open, increasingly democratic and cooperative
with the West, Thailand discovered a scourge
of AIDS in its midst a decade ago and turned
emphatically to its wealthy allies for help.

In 1991, the WHO designated Thailand as a
country ripe to test AIDS vaccines, sowing
the seeds of research still underway. In 1994,
WHO issued a second challenge, encouraging
researchers to help developing countries find
an affordable, practical alternative to the costly
Western method of reducing the transmission
of HIV from pregnant women to their infants.

After each appeal, researchers armed with
new drugs and theories fanned out through the
country. Testing new treatments against place-
bos, as many did, generated fast answers. But
for the men, women and children recruited into
such tests, the approach meant the luck of the
draw determined who received care and who
wound up with nothing.

Many in Thailand tried to “look at the bright
side and accept that when you are a poor people
you may have the choice between getting
some treatment and care in a study or having
none,” said Vichai Chokevivat, until recently
the vice chairman of Thailand’s central ethics
committee for human research.

Yet others in Thailand chafe at a system that
allows Western researchers to present foreign
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test subjects with choices that provide less care
and protection than those same researchers
would be obliged to give subjects back in their
own countries.

“It seems like every time this is the way
things happen in Thailand,” said Ratchanee
Tunraka, a social worker with Siam Care in
Bangkok, a charity that works with needy
families, including some who participated in
American research projects.

Why, she wondered aloud, are the studies
brought to her country set up “to give someone
nothing before we all can get a little some-
thing?” . . .

Ethical firestorm. The “race to the bottom” is
how some medical ethicists have described
drug researchers’ moves into developing coun-
tries. But public health researchers, including
some from developing countries, denounce as
“ethical imperialism” the notion that Western
standards of care always must prevail.

“The easy thing to accuse [international drug
testing] of is Yankee exploitation, of taking
advantage of disadvantaged populations,” said
Robert H. Rubin, professor of health sciences
and technology at Harvard Medical School and
a clinical trial pioneer in the United States.
“Frankly, that’s nonsense.”

“It has to be done right, and appropriately,
[but] if you believe as fervently as I do that
there is benefit to society . . . then all society
should bear some of the burdens” of developing
new drugs.

The opposing viewpoints clashed sharply this
fall as the World Medical Association met to
revise the 1964 Declaration of Helsinki, the
statement of principles that has guided ethical
decisions in drug experiments around the world.
With representatives from forty-five countries,

including developing nations that have become
hotbeds for drug research, the conference voted
to clarify language on the use of placebos,
making it unethical to use dummy medicines on
some subjects in trials where proven treatments
may be available. The declaration does not
have the force of law in the United States, but it
wields considerable moral clout.

Outrage over American experiments on
pregnant women in Thailand and sub-Saharan
Africa was a driving force behind the change.

Public and private researchers in the United
States are still unsure how they can comply
with the strong international mandate while
trying to tackle the treatment and prevention
of life-threatening disease. The National Bio-
ethics Advisory Commission, a presidentially
appointed panel that is drafting ethical guide-
lines, has struggled with both the placebo
issue and questions about what researchers
owe local populations once an experiment is
completed.

“Clearly, this is an evolving issue,” said
Helene Gayle, director of the Centers for
Disease Control and Prevention’s National
Center for HIV, STD and TB programs.
“Through research, we cannot change the
reality that there are inequities and there is
poverty in the world. We should, as citizens of
the world, attack that reality, but not through
constraining research.”

But ultimately, the West’s anguished ethical
debates occur far from the ordinary, struggling
families swept along in the global drug testing
boom. . ..

Source: The Washington Post, 22 December
2000, p. Al. © 2000 The Washington Post.
Reprinted with permission.

drug. If potential test participants in Latin America normally cannot afford four
existing drugs for the lung disease, then the countries whose citizens would bear the
test’s principal health costs would also likely be excluded from enjoying the possible
health benefits if the tests are successful. In response to such criticism, the company
suggested the final drug could be made available at a reduced price for citizens of
those countries in which the tests took place. For government officials oriented to
utilitarian cost/benefit calculations, such an outcome might promise benefits for
enough of the population to justify the likely health costs to a few test participants.
For a deontologist, uncertain benefits for the many would not justify the violation
of individual rights represented by using even a few infants as placebo patients. The
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choice of alternative value approaches might thus yield quite different results in
terms of public policy decisions to permit the importation and use of drugs for the
planned testing.23

These cases again raise questions regarding who should decide, as well as which
decision standard should be used. The company initiates and shapes proposed tests.?*
Government agencies can regulate methods used in local tests and influence
methodologies through market approval standards for test results. Because drugs
used in international tests must pass through border controls, both exporting and
importing governments can set standards for trade approval. As with potentially
hazardous products, a country can choose to impose the same standards for export
product sales and use as employed at home or rely on the importing government’s
decision making, The medical profession and other health care actors can also attempt
to influence test standards through voluntary codes and public moral suasion.

A second ethical dilemma related to pharmaceutical products centers on their
export for sale in foreign markets. These exports, perhaps ironically, pose many of
the same ethical questions confronted in the case discussions on pesticides.
Pharmaceuticals represent inherently beneficial but potentially hazardous products
if used inappropriately. Therefore, ethical issues tend to revolve around whether
export and trade controls should incorporate any standards regarding safe use of
these products. Specifically, most debate involves whether to restrict exports of
drugs not approved for use in the producing country and whether to impose safe-
use labeling standards on exported drugs.25

The export restriction issue arises from different testing and approval pro-
cedures and standards in various countries. One decision relates to permitting
exports of unapproved drugs for use in clinical tests abroad, as discussed above.
A separate issue concerns whether to permit exports of unapproved drugs for
general sales in other countries whose regulations do not restrict the product’s
use. In some cases the foreign government may affirmatively approve the drug for
sale; in other countries the government may simply not prohibit its use or just
lack effective enforcement. The ethical question asks how far the pharmaceutical
company and/or exporting government’s responsibilities extend in trade situations
where an importing government appears ineffective at independently regulating
drug imports. One factor that could influence the level of responsibility might
be whether the exporting country has officially approved the drug’s use in its own
market or, conversely, whether it severely restricts or bans its sale. Consider what
other factors in the discussion of pesticide exports might also apply to an ethical
evaluation of pharmaceutical exports.

The other major export sales issue, again reminiscent of the pesticide discus-
sion, examines the extent of corporate and exporting government responsibilities
to disseminate information important to safe use of pharmaceutical products. For
pharmaceuticals, such information can include descriptions of indications (when a
drug can be used beneficially) as well as contraindications (when a drug should not
be used due to various risk factors). Without high standards of accuracy and
truthfulness, drug sales could be increased by promoting uses (indications) for
which there exists little or no proof of effectiveness. This outcome may result in
wasted financial costs to the consumer. Inaccurate or omitted warnings (contra-
indications) could result in serious damage to the consumer’s health.
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If information relating to effective and safe drug use should be disseminated
along with exported pharmaceuticals, then applied questions become who should
get what information, where, when and why. A PIC standard would focus on the
importing government, transmitting information for that country’s regulatory
decision and action. A more active ethical notion could extend responsibility farther
along the business chain to the actual consumer, requiring appropriate information
labels affixed to pharmaceutical products at point of retail sale. As with pesticides,
practical considerations will arise such as printing labels in each local language
and assessing whether consumers can effectively understand the instructions and
warnings. (Anyone attempting to read many package inserts in US drugs may be
sympathetic with the dilemma of deciding how much information to include and
how to inform consumers with widely different educational backgrounds.) One
approach could be to require drug sales through prescriptions from a medical
professional, essentially transferring responsibility to those individuals for assuring
patient understanding of effective and safe use instructions. However, the low level
of medical care available in many developing countries, particularly in rural areas,
realistically limits this approach.

The third ethical dilemma relating to pharmaceutical products involves the role
of intellectual property rights (IPRs) in trade controls that effectively restricts the
availability of useful medicines in many parts of the world. Populations in poor
countries cannot afford the high prices of patented pharmaceuticals and IPR trade
regulations restrict the sale of many alternative generic drugs. Although the debate
over drugs used to fight HIV-AIDS reflects the most widely publicized example
of this issue, similar considerations arise with pharmaceutical products used against
other diseases such as malaria, tuberculosis, cancer and heart disease. Rather than
policies to promote export sales, the ethical issues involve decisions where cor-
porate pricing strategies effectively limit drug sales to high-income populations,
utilizing trade controls to prevent sales of cheaper competing generics so that high-
income consumers have restricted product choice while lower-income populations
effectively have none.

A focal point for the AIDS dilemma reportedly emerged at a 1991 meeting in
Geneva when World Health Organization (WHO) officials met with top executives
from cighteen pharmaceutical MNEs.2° The WHO Director General described the
objective as assuring the development and production of AIDS-fighting drugs at costs
all could afford. He predicted that by the end of the century 40 million people would
be infected by the HIV virus, with over 90 percent of the victims residing in
developing countries — projections that proved reasonably accurate. Already avail-
able new drugs had improved survival rates in some developed countries but their
costs, reaching over $10,000 a year, placed them beyond the resources of victims
in poor countries where per capita annual incomes can average $250. The WHO head
challenged the pharmaceutical MNEs to employ more flexible international pricing
systems, charging near production-cost levels in poor countries whose consumers
could not afford patent-protected market prices.

Opposing views on this AIDS debate stalled effective action for most of the
decade. Pharmaceutical MNEs contended that continued costly research into new
medicines required high returns from profits on patented drugs. Offering lower
prices in poorer countries could result in the cheaper drugs being re-exported to
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developed countries as well as a consumer backlash in markets where high prices
were maintained. While recognizing the tragedy of untreated AIDS victims in
developing countries, the firms urged increased public funding for international
assistance programs to purchase and provide the needed drugs. Even if drug prices
were lowered, companies asserted that other problems could prevent effective AIDS
treatments, including the lack of medical personnel and facilities in developing
countries needed to manage the administration and follow-up to drug treatments.

International trade aspects of this issue took center stage as a new agreement
on Trade Related Aspects of Intellectual Property Rights (TRIPS) extended patent
protections worldwide as part of the creation of the World Trade Organization
(WTO) on 1 January 1995. Although developing countries could phase in compli-
ance with its provisions, the TRIPS accord promised to restrict the production
or import of cheaper generic alternatives to patented products, including some
available AIDS-related medicines. Even as the international trade regime was
changing on patented products, the United States threatened trade sanctions against
countries such as Brazil and South Africa that permitted and even promoted generic
drugs to address their populations’ health crises. These publicized trade disputes
increased debate about the ethical value choices reflected in such policies and
actions. The seeming clash between value priorities was posed in 1998, when
a World Health Assembly executive board meeting endorsed a position on drugs
giving public health priority over commercial interests, and a UN paper on
“Globalization and Access to Drugs” declared that drug patents conflicted with a
human right to equal health care.?’

Most pharmaceutical MNEs subsequently moved to drop prices on AIDS-
related drugs in some developing country markets, although approaches varied
by firm regarding how widely or narrowly to target their discount pricing schemes.
International organizations also increased cooperative programs to promote AIDS
prevention and treatment efforts in developing countries, backed by greater
financial support from some developed countries. Still, the AIDS pandemic raged,
causing over 8,000 deaths a day in 2000 as the increase in new infections spread
from a concentration in sub-Saharan Africa to more populous areas including China
and India.

The dispute over whether or how trade controls should restrict generic drug
production and imports took center stage at WTO trade negotiations in Doha in
November 2001. A global common morality consensus appeared to emerge around
a policy that would permit developing countries to declare national health emer-
gencies that could exempt them from TRIPS requirements for AIDS-related
drugs. However, an obstacle arose when debate turned to implementation details,
including how broadly this principle should apply to drugs that treat other serious
health problems. This reformulated ethical dilemma dealt with exports and trade
controls on patented pharmaceutical products. The proposed WTO policy exception
for TRIPS enforcement aimed to respond to public health crises on AIDS and certain
other serious infectious diseases. Disagreement arose over whether the exception
should be broadened to cover other diseases that also threaten developing countries
with health care epidemics. The ethical dilemma appeared to center around
the concept of critical need, i.e. what level of potential harm justifies the use of a
TRIPS exception.
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The principle cited above in UN documents and World Health Assembly action
suggests that health care is a human right that takes precedence over pharmaceutical
patent rights. However, the UN Declaration on Human Rights also recognizes a right
to private property, setting up a deontological clash of human rights principles.
If health care should always take priority, without qualification, then intellectual
property rights in the pharmaceutical field become ineffectual. On the other hand,
if generational interests are considered, future health care may suffer if the loss
of revenue from patent protection seriously impairs research by the pharmaceutical
industry that has developed current drugs and continues the search for new medi-
cines. The concept of critical need offers a potential compromise where the most
serious health care crisis overrides normal IPR protections. The practical dilemma
remains with defining and applying the concept.

For example, the US government took a position in late 2002, reportedly in
line with pharmaceutical industry urgings, which would have limited the TRIPS
exception policy to twenty infectious diseases such as HIV-AIDS, malaria, and
tuberculosis. Twenty qualified exceptions appear significant and establish that the
action springs from a value principle rather than isolated, unique circumstances
surrounding AIDS. However, for many medical personnel in developing countries
the list of covered diseases appeared frustratingly limited and perhaps some-
what arbitrary. If health care needs are defined by deaths, then heart disease kills
more Africans than malaria, while cancers, digestive ailments and diabetes outrank
some other more exotic but covered diseases such as hepatitis and schistoso-
miasis.”® Of course, if the value principle standard relies on a deontological notion
of individual human rights, rather than teleological or utilitarian outcomes meant
to benefit the majority, then a poor African patient with diabetes may wonder why
his or her life is valued less than a similarly poor African malaria victim, or a richer
AIDS patient in the United States.

This third ethical dilemma involving pharmaceutical products offers a complex
but interesting test of global value principles. Protection of intellectual property
rights through patent restrictions represents a societal decision to deviate from the
operation of market forces. The justification for granting a temporary monopoly to
a company rests with a cost/benefit calculation that values continued research for
new medicines over immediate financially accessible treatment for more individuals.
When applied through international trade regulations, such policy decisions should
reflect the value priorities of a global society. Who should decide what international
policy actions to take, and why?

In one respect, this debate on the trade-offs involved with pharmaceutical
intellectual property rights mirrors a broader health care dilemma that deals with
distributive justice questions in a global community with supposedly limited
resources. During the AIDS-related drug debate in 1997 the World Health
Organization commissioned an illustrative chart to depict potential trade-offs on
how $10,000 might be spent to save lives threatened by major world health
problems. Using comparative drug costs at the time, the bar graph showed how
$10,000 could help save 9,000 dehydrated children, hundreds of pneumonia and
tuberculosis patients or a single AIDS victim.?® What ethical principles should
govern the allocation of available resources, or influence the level of resources made
available, to address such health care needs? Priority might be given to saving the
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largest number of people, or special consideration could be given to saving children.
Should the geographic location or national citizenship of victims also influence their
claim on assistance funds?

Another instructive example of cost/benefit decision making also emerged
during the debate on AIDS-related drugs. A World Bank executive developed a
“disability-adjusted life year” measure to calculate productive years lost to illness or
death. The concept can be used to estimate how various health care expenditures
would affect national wealth.?® For example, spending $1,000 annually to save the
life of a person who earns $750 a year represents a net economic loss for the nation.
Considering that one-half the world’s population live on incomes under $2 per day,
strictly economic calculations would not justify significant assistance for most
individuals suffering from AIDS, malaria or other serious diseases. But then, exactly
how should one measure the value of a single human life; and is one life, current or
future, worth more than another?

In August 2003 negotiators reached a compromise agreement that did not
restrict the discases that could define a national health emergency but did suggest
limits on which countries should invoke the TRIPS generic import exception. Very
poor developing countries without domestic drug producers could import
inexpensive generic medicines, while most high-income developed countries would
“opt out” from invoking this provision. The issue then refocused on how middle-
income countries should respond and whether generic drug exporters would
aggressively exploit permitted exceptions to improve their market strength through
expanded international sales. The negotiated compromise addressed these concerns
by exhorting countries not to abuse the TRIPS exception, subject to general
monitoring oversight. Generic drug exporters also should clearly differentiate
their product from the original drug through shapes or labeling that discourage the
re-export or diversion of generic medicines to developed country markets where
patents still apply.31

These steps represent progress toward constructing a global policy to deal with
the clash of deontological principles in this third ethical dilemma relating to
pharmaceutical products. The agreement expands potential access to affordable
medicines for desperately ill and impoverished populations while retaining a role
for private property rights that promote future medical advancements. However,
disagreements persist on whether a proper balance was struck and many other
related issues will remain on the international agenda. For example, soon after this
compromise, an ambitious new WHO strategy emerged to expand AIDS treat-
ments to cover 3 million people by the end of 2005. A part of this effort sought to
combine three different AIDS-fighting drugs into one fixed-dose pill, raising several
complicated patent and pricing issues. >’

Placed within a broader context, the pharmaceutical patent issue also represents
just one subset of the broader distributive justice question regarding how the world
community deals with global health crises. The annual report delivered late in 2003
by the UNAIDS organization reflected a snapshot of mixed progress within a larger
portrait of still desperate need. Lower drug prices and increased financial support
helped reduce AIDS prevalence in some African countries while HIV infection rates
increased elsewhere on the continent as well as in Eastern Europe and Asia. Spending
on AIDS treatment and prevention doubled but still amounted to less than half the
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amount required under WHO estimates. Worldwide, 3 million people (including
one-half million children under fifteen years old) died from AIDS during the year
while 5 million more people became infected.?® But, even as international organ-
izations, national governments and private sector groups mobilize resources
to confront the AIDS pandemic, individuals who suffer from other diseases may

wonder why the global community judges their case to be less ethically compelling
of follow-up attention and response.
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Chapter 7

MARKETING MOTIVES
AND METHODS

Introduction

ARKETING SHAPES THE RELATIONSHIP between sellers and

buyers, generally companies and consumers, in a process that can be both
cooperative and competitive. Market forces emphasize efficiency in resource
allocation and maximize utility as measured by the satisfaction of consumer prefer-
ences. Market theory asserts that transactions entered into by willing sellers
and buyers yield benefits as desired by both parties. A key ethical issue associated
with marketing relates to free choice principles, particularly how business actions
to promote the sale of products and services affect a buyer’s decision to purchase
and their resulting welfare gain or loss. Essentially, ethical analysis asks whether
companies, or other stakeholders, bear any responsibility for adverse impacts
resulting from a product’s purchase or use, particularly where advertising or other
promotional techniques influence the buyer’s preference and behavior.

The last chapter’s focus on exports and trade controls covered first-step
marketing decisions to sell a product internationally, including some related safe-
use issues. This chapter’s discussion of marketing motives and methods relates
to follow-up actions that determine the format and content of a company’s com-
munication with potential buyers regarding a product’s characteristics, qualities
and possible drawbacks. The producer/seller possesses information important to a
potential buyer’s purchasing decision. Advertising and other promotional techniques
communicate product information to the consuming public. Case scenarios in this
chapter explore when or whether corporate marketing should follow some set of
normative standards, addressing values such as accuracy, truthfulness, fairness,
completeness and safety.

The global marketplace introduces significant quantitative and qualitative
differences into an assessment of marketing ethics. Not surprisingly, differences are
most pronounced where MNEs employ techniques honed in advanced developed
country markets to promote the same or similar products in developing countries.
Governments and other potential actors in developing countries play a less promi-
nent role in asserting consumer protection goals. Most important, populations



142 ETHICS FOR INTERNATIONAL BUSINESS

in developing countries comprise generally less educated, less informed and more
potentially vulnerable consumers compared to developed countries. The case
scenarios will test whether differences in product, region or consumer character-
istics should affect business marketing motives and methods.

Choices for marketing standards and values'

Marketing promotes the sale of goods and services. In exploring whether ethical
norms should guide marketing motives and methods, one possible response would
be to deny any ethical relevance and simply rely on the principle of caveat emptor,
i.e. let the buyer beware. Under this approach, the seller can seek to maximize
self-interest gains by using the most cost-efficient and profit-effective methods
of increasing product sales. Governments or other potential actors would bear
no subsidiarity responsibilities to intervene on behalf of potential consumers,
who would be fully responsible for making purchasing decisions in their own self-
interest. In economic market theory, such free interplay might result in maximum
efficiency gains for all parties. In real-world practice, market failures occur when
seller and buyer operate on very different levels of knowledge and competence,
generating calls for compensating actions to promote more just, fair and even more
economically efficient outcomes.

Most ethical controversies related to international marketing center on charges
that corporate practices limit or distort the application of free choice principles.
Other qualifying terms can be added to this general concept in order to provide
more specific criteria to determine whether a particular consumer or groups of
consumers are exercising free choice decisions in their purchases. These additional
criteria include:

. Rational free choice.

. Informed free choice.

. Understood free choice.

. Free choice with alternatives; or perhaps

. Rational, informed, understood free choice, with alternatives.

Ethical analysis can use case scenarios to explore such applications by examining
the interrelated effects of three factors: the characteristics of a target audience, the
marketing techniques employed, and the nature of the product involved. These
factors help establish the value basis for ethical concerns, the impact of particular
marketing practices and the level of critical need presented by a case.

Consider the extreme case of a mentally incompetent person purchasing a
product. Caveat emptor assigns no necessary responsibility to the seller to be con-
cerned about the buyer’s welfare. A free choice standard likewise carries no seller
responsibilities as long as the buyer is not coerced into the purchase. Under rational
free choice, a seller should at least consider the nature of the product and, at an
ethical minimum, refrain from promoting sales that are certain or highly likely to
cause serious physical harm to a mentally incompetent buyer. A higher maximal
cthical standard might encourage sellers to assess whether the buyer could actually
realize some benefit from the purchase.
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However, individuals can make irrational purchasing decisions without being
mentally incompetent. Hence, adopting a rational free choice standard involves
deciding whether to assess a potential buyer’s general competence or the rationality
of each sales transaction for each buyer. The seller’s level of ethical responsibility also
might vary depending on the nature of the product and its potential to cause harm
to an irrational purchaser. Ethical imperatives to “do no harm” or “help protect”
appear especially clear when dealing with irrational purchasing decisions that
threaten immediate physical injury. When a seller and buyer employ more nebulous
criteria for measuring costs and benefits, relating possible outcomes to a standard
of rationality becomes correspondingly more difficult.

Informed free choice essentially presumes a rationality standard in order for
information to make any difference in a purchasing decision. Information is central
to marketing motives and methods because the seller normally possess substantially
more relevant product information than potential buyers and employs techniques,
such as advertising, to communicate information that will promote greater sales.
Ethical issues involve judgments regarding what information is communicated and
what is not, considering both the information’s quantity and quality. Recognizing
that the purpose of marketing is to promote sales, meeting a standard of informed
free choice sometimes requires transmitting information that does not serve, or
might even undermine, that purpose.

One way to evaluate how marketing information affects informed free choice
would be to array various examples along a continuum such as that indicated in
Figure 7.1 > The impacts on consumer choice range from rational persuasion to
a created compulsion. Between these extremes appear various forms and levels of
manipulation as marketing techniques present, withhold, misrepresent, embellish
or otherwise alter product-related information to promote sales. The specific labels
represent general tendencies rather than precise points on the continuum, as
interpretations will vary regarding the significance or impact of particular
advertising techniques. However, the further a particular technique falls to the left
side of the continuum, the more certainly the marketing practice can be judged to
violate an informed free choice principle.

Created compulsion represents the antithesis of informed free choice where a
consumer’s ability to decline a product becomes impaired or even lost, perhaps best
illustrated in cases of addiction. Deception implies actively using information or mis-
information to mislead, while concealment signifies an effort to suppress availability
or access to information. Manipulation stands at the center point above the con-
tinuum because it denotes an umbrella concept that encompasses terms on both
sides, reflecting ways marketing techniques use information to promote product
sales. Exaggeration stretches basic information into forms of overstatement. Imagery

~—— Manipulation —

ﬁ

Created Deception Concealment Exaggeration  Imagery Rational
compulsion persuasion

Figure 7.1 Marketing continuum
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attempts to link a product’s marketing with generally desirable symbols or concepts
whose association with the actual product may range from conceivable to pre-
posterous. (Examples of imagery include advertising that associates a product with
popular lifestyles, personality types or even cartoon characters.) Rational persuasion
involves communicating objective information needed to facilitate purchasing
decisions that would maximize consumer benefit. In discussing this chapter’s case
scenarios, evaluate where various marketing techniques would be located along the
continuum in terms of their impact on consumer free choice.

A possible “rule of thumb” to evaluate the quantity and quality of marketing
information would test how well particular practices match up against the standard
used in a court of law. Does the information communicated by a marketing method
tell the truth? The whole truth? And nothing but the truth? All marketing practices
need not meet the high test of a sworn legal statement, but this interrelated three-
part standard provides a revealing way to understand and apply more common
norms, such as the accuracy of marketing information. In testing the truthfulness
of product advertisements, one standard would measure the accuracy of the
information provided. A somewhat higher standard goes beyond the information
provided to ask whether anything important were omitted, testing whether the
whole truth was presented. The third component in this standard evaluates whether
the marketing practice also incorporated unneeded elements that might serve to
camouflage or otherwise distort the impact of the truthful information, thereby
inhibiting informed free choice.

Understood free choice involves assessing how well marketing information
matches the characteristics of a target audience. Both the substantive content and
the method of communication influence how well potential consumers will com-
prehend the information provided. Key audience characteristics include factors such
as age, literacy, education, familiarity with advertising techniques and general life
experience. Ethical issues can arise when target audiences rank low on any of
these indicators, leaving them relatively unprepared to process and evaluate some
forms of sophisticated marketing information and therefore vulnerable to greater
manipulation, intentional or unintentional.

Children represent an audience especially susceptible to manipulation because
their youth also signifies limited levels of education, life experience and general
maturity. In countries with low public literacy and education, broader groups
of potential consumers appear similarly at risk. Marketing methods employed
effectively in developed countries can exert differential and potentially damaging
impacts unless adjusted to match the local population’s characteristics. The challenge
becomes especially problematic where companies promote products priced for
elite, upper-income groups by using mass marketing techniques whose appeal
reaches a much broader audience.

One illustration of this differential impact arises when marketing information
includes warnings of possible injury from product use or misuse. Ethical marketing
should employ communication methods that assure all potential customers can
understand potential risks and recommended safe-use procedures. More broadly,
marketing techniques utilizing exaggeration or imagery also impact differently on
diverse audiences. Even in developed countries, not all consumers become inured
to exaggerated advertising claims or product lifestyle associations common in media
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marketing campaigns. Similar use of exaggeration and imagery in countries less
familiar with such methods may affect consumers more powerfully, perhaps shifting
the techniques’ evaluation farther left on the Figure 7.1 continuum, moving it closer
to deception.

Free choice with alternatives tests the practical meaning of a consumer’s pur-
chasing decision. The buyer should be free from compulsion or coercion, able to
select an alternative product or no product at all. Marketing addictive products
may meet initial free choice standards, but the consumer’s freedom of choice
for future purchases diminishes with each use. In this chapter’s examination of the
infant formula controversy, providing free initial samples to new mothers was
one marketing technique criticized for undermining free choice. Many mothers did
not realize that, by using the free formula instead of breastfeeding, the mother could
lose her ability to lactate and therefore lose any alternative to future purchases
of more formula.

Restrictions on free choice may be psychological as well as physical. Ethical
marketing concerns can arise when techniques create a perceived need that con-
vinces potential consumers a product purchase is required for their own health
or well-being. Often involving deception, such marketing can also introduce ele-
ments of psychological compulsion that limit the perception, if not the reality,
of consumer free choice. When combined with audience characteristics that indicate
consumer vulnerability, these marketing methods can induce powerful pressures
that drive purchasing decisions. Linking an individual’s feelings of self-worth or peer
acceptance to particular athletic sneakers or personal grooming products, for
example, can create near-compulsive behavior among some population groups, even
in developed countries. The most objectionable cases occur in circumstances where
consumers expend limited income to satisfy wants or desires created by marketing
campaigns, forgoing alternative purchases that would meet pre-existing real
needs.

Free choice value standards adopt an essentially deontological approach,
accepting whatever result emerges from a process of free choice as the best decision.
Deciding which qualifying terms should be attached to the (rational) (informed)
(understood) free choice (with alternatives) concept provides a way to evaluate whether
free choice exists in a particular case. Under a fully deontological approach, if free
choice values rank foremost among priority rules, any form of marketing
manipulation would be judged unethical. More typically, marketing standards are
assigned varying degrees of ethical obligation, often dependent on case-specific
“critical need” judgments involving the nature of the product and characteristics of
the relevant audience. This mixed approach uses teleological projections to evaluate
when and how strenuously to enforce deontological marketing rules against
manipulating consumer choice.

For example, the more vulnerable the potential consumer, the more stringent
could be the protections against manipulative marketing, The greater the potential
for significant harm to the consumer (risking violations of a “do no harm” rule), the
more anti-manipulation precepts might be required. As teleological outcome
evaluations become more important, the deontological imperative decreases. If
mentally competent individuals make purchasing decisions deemed irrational (and
therefore failing a free choice standard), those judgments rely heavily on case-
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specific outcome evaluations. Similarly, an outcomes-based approach could ethically
justify using marketing methods that consciously and purposely manipulate con-
sumer choice if such actions lead to the best possible results for the individual
or (for utilitarians) the majority. For instance, marketing might employ exaggeration
or even deception to persuade children to eat nutritious food rather than sugary
treats as an exercise in “ethical” manipulation of consumer choice.

The following case discussions examine international marketing motives and
methods covering a range of products, techniques and relevant audiences. Assessing
the factors most important to ethical evaluations in each case and comparing ethical
judgments across the various cases can help identify concepts and approaches
to guide ethical decisions on international marketing issues. Attention to the role
played by various actors may also suggest general assumptions regarding who should
do what, when and where, to promote ethical marketing practices in a growing
global community.

International marketing of tobacco

The marketing of tobacco products, represented principally by cigarettes, clearly
illustrates a case where free choice issues involve arguments related to the nature
of the product, the characteristics of the audience and the marketing techniques
employed.3 Informed by a growing body of scientific evidence, product safety
concerns about adverse health impacts from cigarettes dominate discussions of the
product’s nature. Gro Harlem Brundtland, former Director General of the World
Health Organization (WHO), offered a blunt description of tobacco when she
said: “It is the only product which, when used as intended, will kill one half of its
consumers.”* Cigarette smoking causes at least several million deaths every year,
a figure the WHO projects will climb to 10 million annually by 2020, with most
deaths occurring in poor nations.’ The geopolitical location and socioeconomic
characteristics of consumers, and the associated techniques used to promote ciga-
rettes sales, shape assessments of this product’s international marketing motives
and methods.

Health concerns related to smoking have led to declining sales in the United
States and other traditional developed country markets. Expanded marketing
campaigns by tobacco MNEs aimed at developing countries and transitional
economies help offset lower profits in developed countries, where tobacco products
face growing public opposition and increased government regulation. Applying
marketing methods successfully honed in advanced economies, MNEs reportedly
transform local markets, creating new demand and increasing cigarette sales,
particularly among women and youth.

One estimate suggests that two teenagers in China start smoking for every US
smoker who quits. According to a director of the US Office on Smoking and Health,
consumers in developing countries are “attracted to anything American, and
promoting the Western lifestyle and linking these cigarettes to the United States
makes them particularly attractive.” By contrast, supporters of cigarette exports
characterize marketing efforts as a competition for sales to existing smokers.
A president of the US Cigarette Export Association argued that the “issue is whether
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those smokers will have the liberty to choose an American product or be restricted
to smoking only those made by a protected . . . local industry.”7

The tobacco industry received significant help from US government efforts
to open foreign markets for US cigarette exports, including pressure to permit
corporate marketing practices that would promote new brands in the foreign
market. Although some government agencies viewed tobacco as a health issue and
acted to reduce smoking among US consumers, other government agencies treated
tobacco exports as solely a trade issue and assisted the marketing drive by US MNEs
to expand cigarette sales to foreign consumers. Former US Surgeon General
C. Everett Koop regretted this policy, saying: “I feel the most shameful thing this
country did was to export disease, disability and death by selling our cigarettes
to the world. What the companies did was shocking, but even more appalling was
the fact that our own government helped make it possible.”8

Different values obviously guided different applications of US policy on tobacco
products. The US government chose to regulate cigarette marketing within its
territorial borders to help protect public health. Does the active promotion of ciga-
rette exports fail to similarly protect foreign consumers? When the US government
pressures foreign governments to remove restrictions on cigarette marketing
practices, including some advertising techniques banned in the United States, does
such action violate a minimal “do no harm” value standard?

Many foreign governments have operated tobacco monopolies and gained
revenue from cigarette sales, giving them a vested interest in restricting competing
imports. Policy based on fair trade principles applied to company or country
interests might therefore support the US trade actions. However, if consumer health
ranks as a higher value than company profits or country export competitiveness,
US trade policy jeopardizes the higher individual value. A report by the National
Bureau of Economic Research estimated that cigarette exports rose by 600 percent
to countries targeted by US trade actions in the early 1990s, while the increased
advertising and competition expanded per capita cigarette consumption nearly
10 percent.9

As in the United States, a priority concern regarding cigarette marketing
overseas pertains to its potential to attract new smokers, particularly among youth.
The tobacco industry denies targeting young people with advertising and emphasizes
goals relating to brand competition for sales to existing smokers. This industry
contention could be judged from several perspectives, including whether particular
marketing methods appear aimed at young people, whether the techniques may
influence youth smoking, and whether such effects are intentional. Critics have
reported the following examples of cigarette marketing apparently aimed at a
youthful audience.'® Consider which advertising techniques might be most influ-
ential in stimulating youth smoking and whether it is reasonable to infer that young
people are an intended audience for such marketing methods.

. Cigarette logos on kites, notebooks, earrings and chewing gum packages in
Thailand.

. Clothing with cigarette brands distributed to children in Kenya and
Guatemala.

. Free cigarettes provided during lunch recess at a high school in Buenos Aires.
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. Sponsoring a rock concert by a teen idol in Taiwan, with five empty cigarette
packs as the only admission ticket; ten packs for a free souvenir sweatshirt.
. Distribution of free cigarettes at rock concerts and discos in Eastern Europe,

with sunglasses given to anyone accepting an immediate light.

A WHO survey found that one-fifth of young people in developing countries and
transitional economies begin smoking by thirteen to fifteen years old. Particularly
for these youth, Mrs Brundtland challenged the view that smoking involves freedom
of choice to use a legal product, stating: “Most people get addicted when they are
young, long before we can discuss freedom of choice.” She also challenged conten-
tions that smokers in general know the risks and deliberately choose to smoke,
asserting that the dangers of smoking are not widely known or understood in
developing countries. Mrs Brundtland tied the health hazards of smoking directly to
the industry’s marketing methods when she “described smoking as a ‘communicable
disease’ — communicable through advertising.””

Tobacco marketing became the focus of WHO efforts to address the adverse
health effects of smoking, beginning with hearings held in late 2000. After several
years of contentious debate, the WHO’s World Health Assembly adopted the
Framework Convention onTobacco Control in May 2003. Key provisions would ban
advertising by tobacco companies as well as sponsorship of television programs and
entertainment events. The convention would also require that warning labels cover
at least 30 percent of the packaging on all smoking products. National governments
are further encouraged to strengthen indoor air quality laws, impose higher taxes
on tobacco products and enforce measures against cigarette smuggling,12 China,
with an estimated one-third of the world’s total smokers, signed the convention;
subsequent ratification reportedly could lead to restrictions on advertising and other
anti-smoking actions. 13

The convention marks a significant statement of global common morality
standards on marketing methods involving tobacco products. The primary provisions
center on aspects of informed free choice, mandating substantial warnings (although
not specifying the content) and restricting advertising most likely to reach younger
audiences (although not prohibiting all methods, such as products with logos).
The convention also illustrates, however, the current limit of intergovernmental
consensus, which does not deal with broader marketing issues or fully address
several issues related to advertising techniques.

Despite the millions of deaths each year attributed to smoking, the WHO did
not severely restrict or ban trade in tobacco products, as it has done in conventions
discussed in the last chapter dealing with certain dangerous pesticides and hazardous
wastes. If the products were measured from a teleological cost/benefit perspective,
many pesticides and products that produce hazardous waste can claim productive
economic benefits, even though the calculated overall effect may be negative.
By contrast, benefit claims for smoking center largely around short-term indi-
vidual psychological impacts that are overwhelmed in aggregate calculations by
the economic, health and even longer-term psychological costs arising from
smoking-related illnesses and death. The deontological principle of individual con-
sumer choice therefore appears to represent the key value difference in explaining
why trade in tobacco is not banned. On the other hand, the possible effects of
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second-hand smoke on non-smokers may complicate this application. If tobacco
smoke harms individuals who did not choose to smoke, the ethical issues resemble
more closely the effects of pesticides or hazardous waste that harm unsuspecting
consumers and residents in communities near the hazards’ locations.

The consumer free choice principle on cigarettes is usually qualified by the
key consumer characteristic of age, with young people considered more vulner-
able to marketing manipulation, thereby justifying restrictions on some forms of
advertising. However, the current WHO consensus does not extend to setting
a minimum age for a consumer choice to smoke, as the ILO has done in setting a
minimum age for child labor. WHO requirements for prominent warning labels
on packages reinforce informed free choice values by prohibiting concealment of
safety information. However, without agreement on the content of mandated
warnings, the actual information presented (or withheld), as well as the tone and
urgency of the message, may permit some degree of continued manipulation, even
if not to the continuum extreme of concealment.

The WHO Framework Convention on Tobacco Control thus offers an oppor-
tunity to examine the global community’s response to some of the ethical issues
raised by the international marketing of cigarettes. Identify which issues are
addressed by the convention and which issues remain unresolved at the international
level. If significant issues remain unresolved, who (which actors) should do what,
when and where? Consider the appropriate role responsibilities for intergovern-
mental organizations such as the WHO; national governments, including their
use of trade controls and even extraterritorial regulations; NGOs, especially health
care and development-oriented organizations; and MNEs, particularly tobacco firms
and advertising agencies.

Exhibit 7.1 presents another relevant application of these questions and
illustrates the effective limits of the WHO’s marketing standard. The European
Union adopted regulations requiring that health warnings cover 30 percent
of packages for smoking products, the same standard contained in the new WHO
convention. EU rules also prohibit the use of terms such as “mild” and “light” in
advertising cigarettes because such phrases might mislead consumers by suggesting
that some cigarettes are less harmful than other brands. In upholding this restriction
on advertising, the European Court of Justice explained: “The purpose of that ban
is to ensure that consumers are given objective information concerning the toxicity
of tobacco products.”

If charted on the marketing continuum of advertising techniques, the use
of “mild” or “light” might be considered exaggeration or perhaps imagery. The EU
action, however, appears to evaluate the technique’s impact as closer to deception,
finding it so misleading about health risks as to be declared illegal. In practice, the
standard will restrict marketing of certain US and Japanese cigarette brands in EU
countries, but the restriction does not apply to cigarettes marketed by EU MNEs
in non-EU countries. As the article points out, there will be no effect on expanding
marketing campaigns in Asia and other regions where laws are less restrictive. Would
such advertising be equally misleading, with similar harmful effects, in developing
country markets? Should individual consumers make their own unregulated free
choice decisions, or should a common advertising standard be applied to all markets
by voluntary corporate codes, NGO pressures, national laws, EU extraterritorial
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Exhibit 7.1 No “Mild” Cigarettes in the European Union

Ruling on cigarette labelling marks
victory for exporters

By FRANCESCO GUERRERA
in Brussels

Cigarettes produced in the European Union can
be labelled as “mild” or “light” provided they
are sold outside the Union, the European Court
of Justice ruled yesterday.

The decision is a victory for manufacturers
such as British American Tobacco and Imperial
Tobacco, which export a substantial part of
their EU-made cigarettes to the fast-growing
Asian and Middle Eastern markets.

However, the Luxembourg-based court con-
firmed that terms such as “mild” or “light” will
be outlawed within the EU from October next
year, as demanded by a new European law.
As a result, popular brands such as Philip
Morris” Marlboro Light and Japan Tobacco’s
Mild Seven will have to be renamed and
repackaged in the EU.

The court ruling ends a fifteen-month legal
battle between the UK government and the
European Commission on one side and BAT,
the maker of Lucky Strike cigarettes, and
Imperial, the company behind Lambert &
Butler, on the other.

The two companies challenged the EU’s
tobacco products directive, which imposes
tough rules on the sale and marketing of ciga-
rettes. They argued the UK government should
not abide by the law, approved by EU govern-
ments in 2001, because its provisions were
excessive and legally invalid.

But the court ruled the EU ban on the use of
terms suggesting that some cigarettes are less

harmful than others was justified to avoid mis-
leading consumers and encouraging smoking.

“The purpose of that ban is to ensure that
consumers are given objective information
concerning the toxicity of tobacco products,”
the court said. The court also ruled that other
aspects of the directive, such as a requirement
to have health warnings covering 30 percent of
packets, were valid.

However, the judgment said terms such as
“mild” and “light” could be used on cigarettes
sold outside the EU, as European law does not
extend beyond the Union.

“The prohibition . . . applies only to products
marketed within the community,” the court
said.

BAT and Imperial welcomed this part of the
decision but criticized the rest. Imperial said it
was “most disappointed that all other aspects of
the directive have been ruled valid”.

BAT said the ruling meant consumers would
suffer from “the fall-out of the Commission’s
crusade against the tobacco industry.”

The company exports 90 percent of the
50 billion cigarettes it produces in the UK
outside the EU. Over the past few years,
tobacco manufacturers have shifted their focus
from Europe and the US to Asia, where ciga-
rette consumption is rising more quickly and
legislation is less strict. The Commission
welcomed the court decision.

Source: © Financial Times, 11 December
2002, p. 3. Reprinted with permission.
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regulations or the WHO convention?Trace the subsidiarity chain of responsibility in
this instance as far as justified by an evaluation of the case’s critical need.

Advertising alcoholic beverages

An emerging international discussion of ethical marketing issues related to alcoholic
beverages presents the opportunity for a comparative analysis of alcohol and tobacco
products. Many similarities exist, with some differences in degree of application,
regarding the role of consumer free choice values, concern over marketing impacts
on youthful (and sometimes illegal) consumers, and critical need factors involving
adverse health impacts, addiction, and potential secondary harm to unrelated indi-
viduals (such as through drunk driving incidents). A summary of factors motivating
international concern with alcohol marketing appear in the WHO’s Global Status
Report on Alcohol issued in June 2001. According to that report:

¢ Alcohol consumption is declining in most of the developed countries,
and rising in many of the developing countries and the countries of
Central and Eastern Europe.

* Alcohol causes as much death and disability as measles and malaria,
and far more years of life lost to death and disability than tobacco or
illegal drugs.

* Production of beer and distilled spirits for export is concentrated
in the hands of a few large companies mostly based in developed
countries.

* These corporations spend heavily on marketing to stimulate demand
for alcoholic beverages, and to maintain high barriers to entry into
the alcohol trade.

* With the decline in consumption in developed countries, these
companies have intensified their efforts to establish new markets in
developing countries and countries in transition, and among con-
stituencies such as women and young people who have traditionally
abstained or drunk very little. 14

In 2001 the WHO also initiated an international review investigating the relationship
between alcohol marketing and youth. In addition, many national governments,
critic groups and industry associations are exploring the nature of these issues as
well as possible approaches to address potential or actual problems. As some national
governments consider tougher marketing standards, and in advance of the WHO
research findings, the president of the International Center for Alcohol Policies
reportedly urged the industry to adopt a more moderate marketing strategy.
The proposal suggested advertisements emphasizing the simple social pleasures of
responsible drinking rather than “edgy” depictions of “raucous binge drinking and
sexual innuendo.”"®

The initiative responded to groups, such as the Center for Science in the Public
Interest, that criticize alcohol advertisements as aimed at teenagers. According to
press reports, the president of the Beer Institute asserted that consumers love the
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advertisements and dismissed claims that such marketing will cause young people
to drink, a contention seconded by the head of the Distilled Spirits Council, Peter
Cressy. In a marketing assessment similar to the argument advanced by cigarette
executives, Mr Cressy reportedly said: “Advertising, whether someone is of age or
not, affects what they might choose to drink, not whether they drink

Former US FDA commissioner David Kessler perceives parallels between
tobacco and alcohol advertising, suggesting it can play a “crucial role” in the desire
of young people to drink. Alcohol marketers had established voluntary guidelines
to prevent television advertising on programs where young viewers constitute a
majority of the audience. Serving as an advisor to the Center on Alcohol Marketing
and Youth, Dr Kessler suggested the voluntary guidelines were not followed and
urged placing much lower limits on the youth composition of program audiences. 17
In September 2003 the National Academy of Sciences (NAS) released a report
contending that alcohol marketing does reach young audiences and recommended
a national campaign to reduce underage drinking, including funds from increased
alcohol taxes. By contrast, a Federal Trade Commission (FTC) report released con-
currently concluded that the alcohol industry followed its voluntary advertising
standard, finding no evidence of targeting underage consumers. The Beer Institute
used the occasion to announce that the voluntary standard on media advertising
was being lowered from an expected audience composition of 50 percent youth to
a limit of 30 percent. 18

Although much of the debate over alcohol marketing has focused on television
commercials, the promotion of alcoholic beverages also employs many marketing
methods used by tobacco companies. When the United States and some other
nations prohibited television advertising for cigarettes, those other marketing
techniques assumed greater importance. Therefore, a discussion of ethical market-
ing standards for alcoholic beverages that begins with television advertisements
might also examine the full range of marketing methods. Compare ethical market-
ing issues related to these two products, including similarities or differences in
the nature of the product involved, the characteristics of the target audience(s)
and where particular marketing techniques would fall on the manipulation
continuum.

In anticipation of further WHO debate on marketing alcoholic beverages,
especially to youth, one approach for ethical analysis would be to assess how well
the marketing standards contained in the Framework Convention on Tobacco
Control would address the ethical issues raised with regard to alcoholic beverages.
For example, a teleological cost/benefit assessment of alcohol could measure
economic, health, social and individual psychological factors to determine whether
the outcome supports a rule utilitarian decision to adopt societal controls over
alcohol consumption. The deontological value for free choice decisions might weigh
whether the incidence of alcoholism as a disease affects free choice similarly to
nicotine addiction. Appropriate criteria for evaluating free choice decisions could
be established, including whether minimum age or information (warning label)
requirements are needed. These determinations would then receive practical
application in decisions on whether to adopt WHO or other international marketing
standards for alcoholic beverages and, if so, what specific marketing methods should
be covered.
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International codes for marketing infant formula

Despite very evident differences between tobacco, alcohol and infant formula, the
three products share some commonalities related to ethical assessments of their
international marketing motives and methods. The debate over infant formula
marketing actually occurred first, resulting in a pioneering WHO marketing code
nearly two decades before action on tobacco or alcohol. In examining the infant
formula controversy, key elements again are the nature of the product, the
characteristics of the audiences involved, and the degree to which specific marketing
techniques manipulate consumer purchasing decisions.

Concern over the marketing of infant formula arose as MNEs expanded promo-
tional practices in developing countries in the mid to late 1960s, when the growth
potential in traditional developed country markets stagnated due to declining birth
rates and entrenched competition.lgThe seminal event occurred in 1974 with the
publication of research critical of infant formula marketing in a pamphlet titled The
Baby Killer. A popularized German translation of this work reportedly altered
the title to Nestlé Kills Babies, provoking a lawsuit from the corporation but inextri-
cably linking Nestlé to the issue as the most prominent MNE under attack for
marketing infant formula in developing countries.

Concerned by a decline in breastfeeding, some developing country govern-
ments and civil society groups attempted to encourage mothers to nurse their babies
rather than expending scarce income on infant formula. Unless a mother confronts
medical problems, all parties to the controversy agreed that breast milk provides
babies with the best nutrition as well as beneficial antibodies from the mother’s
immune system. Disputes arose over whether Nestl¢’s marketing practices encour-
aged mothers to choose infant formula over breastfeeding or simply met demand
for a product selected by a mother’s free choice.

Compared with tobacco and alcohol, the nature of this product raises few
problems. If used properly, infant formula can provide babies with nutrition benefits
exceeding most alternatives except breast milk. Ethical complications arose instead
from a change in key characteristics of the consumer audience, linked with the
impact of particular marketing techniques. As infant formula marketing spread from
relatively high-income consumers to poorer populations within developing coun-
tries, the new consumers’ socioeconomic characteristics jeopardized the product’s
safe use. When a supply of infant formula can consume a significant portion of a poor
family’s income, mothers become tempted to dilute the formula to stretch the
supply. Not only does dilution reduce the nutritional quality, but contaminants
in the water supply available in low-income neighborhoods can lead to diarrhea,
discase and infant death. In short, this potentially beneficial product requires
demanding conditions for safe and effective use. Marketing the product to audiences
essentially lacking basic safe-use conditions appeared ethically questionable.

Particular marketing techniques exacerbated the potential for problems arising
from inappropriate infant formula use. Accepting that mothers would not inten-
tionally inflict harm on their babies, critics questioned why poor mothers would
freely choose to purchase infant formula that they could not use safely. The two most
common answers evolved into charges that the marketing methods used by MNEs
(1) left the mothers unprepared to exercise fully informed and understood free
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choice, and (2) manipulated or even deceptively coerced mothers into purchasing
infant formula.

Early disagreements arose over whether MNE marketing methods promoted
infant formula as a better choice than breast milk for an infant’s well-being. Most
companies eventually adjusted their marketing to acknowledge the superiority
of breast milk while still promoting their own infant formula for mothers who
decide to select that alternative, perhaps for health, convenience, prestige or other
individual choice reasons. More broadly, MNE marketing often simply failed to
convey in an understandable fashion the income, sanitation and other conditions
required for safe and effective use of infant formula, thereby leaving mothers
uninformed in weighing the product’s likely costs and benefits. Even without an
intention to conceal, the failure to fully inform consumers about safe use
requirements could be considered an act of ethical omission.

Acts of commission sprang from MNE marketing methods that employed
imagery and even deceptive techniques to induce greater infant formula sales.
Advertising associated infant formula use with both healthy babies and modern
mothers who enjoy the freedom to work, socialize or otherwise organize their day
without being tied to a home nursing schedule. Marketing distribution channels
provided another form of imagery. Hospitals and clinics received free supplies
of infant formula to give to new mothers, associating the product with the medical
profession even without an explicit doctor’s endorsement. So-called mothercraft or
“milk nurses” in white uniforms were employed to visit expectant or new mothers
in urban hospitals or in rural villages that lacked health care facilities. The “milk
nurses” possessed varying degrees of health care skills but their basic function was
clearly to promote sales, a point reinforced when they were paid on commission.
These marketing practices might be considered deceptive if they inappropriately
portrayed infant formula as recommended by medical professionals. As mentioned
carly in this chapter, the distribution of free infant formula samples also could be
viewed as deceptive or even coercive, especially if mothers are not fully informed
they may be physically unable to lactate by the time the free formula runs out, taking
away their choice to breastfeed and requiring future purchases of infant formula.

The controversy over infant formula marketing garnered unusually widespread
attention and action. Led by the Infant Formula Action Coalition (INFACT), NGOs
submitted shareholder resolutions, urged governmental action and organized a
consumer boycott against Nestl¢ products, attempting to pressure the company to
change its marketing of infant formula in developing countries. Many MNEs joined
together in the International Council of Infant Food Industries (ICIFI), a self-
regulatory association that developed a voluntary Code of Ethics and Professional
Standards for Advertising, Product Information and Advisory Services for Breast-
Milk Substitutes. Critic groups largely rejected the ICIFI code as deficient in content
and lacking enforcement credibility.

Some national governments enacted marketing regulations or sponsored
campaigns to promote the benefits of breastfeeding. The issue also worked its way
on to the WHO agenda, attracting enough concern to stimulate first resolutions
endorsing breastfeeding and then negotiations to develop a global marketing
standard for infant formula products. The large number of actors in this subsidiarity
chain who accepted some degree of responsibility on this issue likely stemmed from
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two critical need factors. Quantitatively the harm was significant, with estimates of
as many as one million deaths annually associated with inappropriate bottle feedings.
Likely most important, the victims were babies, sparking emotive outrage that
seemed to demand action by all capable parties, regardless of their proximity or
causal connection to the problem.

The resultant WHO International Code of Marketing of Breastmilk Substitutes
broke new ground in setting global standards for the marketing of a specific product.
Adopted on 21 May 1981, the code established non-binding recommendations to
governments, providing guidelines for infant formula marketing regulations that
could be enforced at the national level. Provisions addressed the need for infor-
mation that stressed the superiority of breastfeeding, warned of dangers associated
with inappropriate feeding methods, and provided instructions for the safe prepara-
tion and use of infant formula. Free samples, mothercraft nurses, idealized imagery
in advertising and promotion to the general public counted among the marketing
methods recommended for restriction.

Despite overwhelming support (the United States cast the sole negative vote),
many governments were slow to pass implementing legislation and sometimes
lacked the resources or will to enforce new regulations. NGOs continued to inves-
tigate MNE marketing methods, publicizing practices that violated WHO code
guidelines and applying public pressure for voluntary adoption of the standards
by the companies. With Nestle moving first, most MNEs gradually brought their
marketing methods into conformance with the code, although disagreements
remained over some definitions and interpretations. Sporadic reports still surface
regarding alleged violations of code standards, even in countries where binding
regulations have been adopted.20

The perceived imperative to protect helpless babies from manipulative
marketing that endangered their lives led to ground-breaking action in terms of
internationally coordinated NGO pressure on MNE marketing activities and the
potential to forge a broad consensus in intergovernmental organizations on
marketing standards for specific commercial products. Consider the similarities
and differences in this case and the emergence of international standards for
tobacco marketing and the discussion of marketing standards for alcoholic bever-
ages. Reflecting back on the last chapter’s examination of pharmaceutical products,
think about whether drugs resemble infant formula as products with clear benefits
that can also lead to health hazards when used improperly. Should a set of inter-
national marketing standards be developed for pharmaceutical products, particularly
regarding their packaging, distribution, labeling and provision of information on
indications and contraindications??!

Racial and ethnic marketing issues

When product promotion campaigns span diverse countries and cultures, MNE
marketing motives and methods may encounter ethical issues that stem from varying
societal perceptions and sensitivities. In such circumstances, MNEs will confront
marketing decisions that involve value choices regarding whether or how to adjust
products and promotional techniques for different markets. In effect, social standing
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can be employed in marketing techniques as well as linked to actual product use.
The ethical issues raised by social-related marketing become evident in exploring
international marketing applications that deal with race and ethnicity.

The article reprinted in Exhibit 7.2 describes several examples of MNE
marketing campaigns where advertisements incorporating racial or ethnic
characteristics provoked criticism for their perceived denigration of the represented
groups. Confronted with the criticism, the MNEs and their advertising agencies
withdrew or altered the offensive advertisements. Examining the case scenarios
retrospectively, the asserted motive for marketing methods using exaggerated
racial and ethnic stereotypes appears to be an attempt at humor as an advertising
technique to increase product sales. Ethical analysis may help identify key factors in
such cases that could clarify the proper use of value principles and choices involved
in such marketing decisions.

For example, the exaggerated racial stereotypes used in Kellogg’s cereal adver-
tisements reportedly drew on established comic book art popular in France. If the
decision to stop using that marketing technique for cereal reflects a position that
exaggerated racial stereotyping violates important value principles, should the
same principle apply equally to other products, such as commercial comic books,
or to long-established classics that might be considered comic art? The case also
raises questions regarding how firms pursue marketing that responds to national or
cultural differences in a globalizing marketplace. Consider whether a racially based
appeal to humor is wrong on a global scale or whether a firm that markets only
within one nation can ethically choose products or marketing techniques that use
racially based humor. This broader question of societal and cultural differences will
be dealt with more extensively in Chapter 8, “Culture and the human environment,”
but aspects of this issue clearly relate to ethical international marketing decisions
and standards as well.

The British marketing campaign for Kirin beer reflects another attempt at
humor in overseas marketing that generated critical media commentary in the home
country as well as offending the MNE itself. An international advertising firm
developed this attempt to use ethnic parody to market Japanese beer in Great
Britain. In contrast with the Kellogg example, the article does not reveal whether
or which Kirin executives may have reviewed and approved the advertisements.
Speculatively, if Japanese executives in Britain and/or in Tokyo specifically approved
the ads, either those executives did not find the parody offensive or else the
anticipated potential for expanded sales must have trumped the ethnic offense.
Should ethical norms permit a company to use ethnic-based humor in a self-parody
to promote products in other countries and cultures? In this case, home country
media reaction surely would have dictated the adverse reaction of Kirin executives,
whatever their personal or professional opinions, but not all questionable marketing
methods will receive such public attention in foreign media. The importance of
different societal values within a company’s internal marketing guidelines can
significantly shape the development of marketing campaigns whose incorporated
values will impact the general public audience.

The Ford example raises related issues about adjusting racial or ethnic
marketing factors to fit the characteristics of a targeted audience. A central issue
is whether (and why) marketing visuals would be manipulated to adjust their racial
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Exhibit 7.2 Attempting Racial Humor in Product Advertising

To Many, the Overseas Pitches Are Foul

Ads’ Racial Themes Backfire on Companies

By ANTHONY FAIOLA
Washington Post Staff Writer

The sequence unfolded in a comic strip printed
on the back of a Kellogg’s cereal box sold in
France: A white hunter meets a group of
monkey-faced Africans; they seize him and
toss him into a boiling cauldron; after finding
Kellogg’s Cracky Nut cereal in his knapsack
and sampling it, the black natives set him free
and then worship him atop a golden throne.

The comic passed a review by the company’s
French advertising executives late last year
and was sent to store shelves from Paris to
Marseilles. After an outcry from consumers who
found the strip racially offensive, Kellogg Co.
agreed to stop distributing the boxes last March.

The incident, though a first for Kellogg,
came during a year in which a string of other
large, multinational companies, including Ford
Motor Co. and Fuji Photo Film Co., were
forced to alter or cancel international ad cam-
paigns because of complaints of racial insen-
sitivity from consumers and minority advocates
in the United States and abroad.

Although foreign conglomerates are often
the source of such ads, which are created partly
out of the belief that racial humor still sells in
parts of the world, US companies are now
getting caught in these controversies. Minority
advocates, including legislators bent on curbing
such practices, are criticizing companies such
as Kellogg for marketing products abroad in
a way they would never consider doing at
home, where minorities make up a powerful
and growing segment of US consumers.

“These companies are displaying an insen-
sitivity that borders on racism,” said Rep.
Cardiss Collins (D-I11.), who is advocating that
limits on “racist” marketing policies be part
of trade negotiations with foreign countries.
“Multinationals are being duplicitous by using
this type of marketing to appeal to foreigners
overseas. These companies have got to start
adhering by the same ethical guidelines for

advertising that they would use in the United
States” to sell those same products.

Racist advertising is hardly new in the
international marketplace, a world where such
products as Darkie toothpaste were once un-
abashedly sold with black minstrel logos. But
pressures on foreign advertising, including over
lawsuits and publicity campaigns by minority
rights organizations, help explain the debate
over racial content overseas, experts say.

Indeed, it’s not that international ad cam-
paigns have grown more offensive, experts
say. Rather, a heightened awareness of racially
charged ads is surfacing, particularly in Europe,
as increasingly vocal minority groups target
campaigns they say feed into rising anti-
immigrant sentiments in the countries where
such ads appear.

“In France, we’re dealing with the strongest
movement against minorities that we’ve seen
in years,” said Fode Sylla, president of SOS
Racisme in Paris, a branch of an international
minority rights group. Earlier this year, the
group sued Fuji Photo Film over ads shown in
Europe where two black men in stereotypical
headdress drag away a white woman from
her lounge chair on the beach. The group also
has registered complaints with the US-based
makers of Lee Jeans and Citroen, the French
carmaker, for ads it claims portray blacks in a
negative fashion.

“Given that environment, companies must
be more sensitive, and not play on those
feelings just to sell their products,” Sylla said.

Such sensitivity campaigns aren’t unusual
in the 1990s. Colgate-Palmolive Co., which
acquired the Hong Kong-based company that
made the notorious Darkie toothpaste, came
under pressure from the Congressional Black
Caucus and the NAACP to change the brand’s
name and logo. Over the course of two years,
Colgate ultimately changed the name of the
product to Darlie, and redesigned the logo to
feature a man of ambiguous race. The change
apparently benefited sales — which reached a
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record high in 1995, according to a Colgate
spokeswoman.

Nevertheless, experts say, the racial sensitiv-
ity standards in international advertising remain
far different than those in this country, where the
taste barrier has evolved over decades from
the days when advertisements for a pancake
syrup featured a fictitious Aunt Jemimah who
wore a red bandanna and a wide grin. Although
zingers still pop up at home, racial stereotyping
generally doesn’t sell well in the United States,
especially as minority groups have increased
their purchasing power, experts say.

“Racist advertising in America has not
persisted without protest, because blacks have
grown in economic strength,” said Patricia
Turner, an associate professor of African
American Studies at the University of
California at Davis.

“Companies are not going to insult the
people they expect to buy their products.”

For companies pitching products abroad, the
lure of using racial images in ads stems from
the belief that racial gags are still considered to
be one way to draw customers through humor.
“It is viewed more as clever and witty than
offensive, viewed as a use of humor, which
remains a very powerful advertising tool, to sell
products,” said Stephen A. Greyser, a professor
of consumer marketing and advertising at the
Harvard Business School.

But companies also use racial images in
foreign advertising because cultural sensi-
bilities regarding stereotypes in advertising
remain very different in the United States,
experts say. In the case of Kellogg, for instance,
the company’s ad was “inspired” by Tintin,
the Belgian comic dating back to the 1940s that
used distasteful representations of Africans,
but is nevertheless considered in France and
other countries to be popular comic art.

Although the campaign was reviewed by
the company’s advertising panel in France, like
many international ads for US companies, the
Cracky Nut marketing campaign did not come
under the scrutiny of executives in the United
States.

The ads “weren’t meant to offend anyone
— just to appeal to the French,” said Anthony
Emory, Kellogg’s spokesman. “Obviously,
we were wrong, and we take the blame.”

Indeed, marketers view some foreign con-
sumers as being more tolerant of ethnic

parodies. For instance, in the June issue of
British Esquire, the British bottler of Kirin, a
Japanese beer, ran an advertisement of two
geisha girls with a slurring samurai crooning
this caption: “My karaoke singing used to
sound rike fowsand howring banshee but now
I sing rike spawo and hafe recod contract with
Wonco [after drinking Kirin Beer].”

“We saw nothing offensive about the ad
— we thought it was quite funny, actually,” said
Alasdair Fraser, who worked on the ad for Team
Sacchi, a subsidiary of London-based ad giant
Sacchi & Sacchi. The spots were pulled after
they were criticized by Japanese newspapers,
and Kirin executives in Tokyo became enraged.

“We wanted to appeal to British lager
drinkers,” he said. “We thought a Japanese
character who spoke the way a Japanese person
might speak would be funny — certainly more
interesting than putting a beer bottle in front
of Mount Fuji.”

How do such ads come about overseas?
Some US companies argue that ethnically
insensitive international ads often result from
a series of bad decisions made at their over-
seas subsidiaries. In February, for instance,
a London-based ad firm working for Ford used
a doctored photo of workers from one of the
automaker’s European plants for an ad cam-
paign. To create the appearance of a Caucasian
work force, the faces of six Indian workers
were replaced with those of white employees
for an advertisement.

The photo was originally doctored to run in
Poland only, but the company said it was in-
advertently picked up by its British marketers,
too.

“There are no colored people in Poland, and
because of that, there was a thought that the
photo should be altered,” said Don Hume, a
Ford spokesman based in London.

“It was a mistake for the ad to run in
England, too.”

The incident angered the Indian workers,
who were paid about $2,850 each in compensa-
tion, Hume said. Ford officials in this country,
however, also demanded that its ad firm, as
well as its employees in Britain who approved
the campaign, participate in a series of training
classes in racial sensitivity.

“It was a horrible gaffe that never should
have happened,” said Al Chambers, a Ford
spokesman in Detroit.
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“This is not an excuse, but in large companies
like Ford, there are so many international parts
of the company, that it’s difficult to monitor
them all from the United States. Of course, that
doesn’t excuse what is a very embarrassing
episode for this company.”

Experts say to avoid these kind of cultural
dichotomies that international companies and
ad firms should produce racially sensitive
campaigns for all its audiences.
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“These companies think it’s okay, as long as
they don’t get caught by the US consumer,”
said Raymond Winbush, director of the Race
Relations Institute at Fisk University.

“I say that’s hypocritical. I say this is an
example of the worst side of advertising.”

Source: The Washington Post, 9 November
1996, p. H1. © 1996 The Washington Post.
Reprinted with permission.

or ethnic composition to match a market’s audience. In one sense, the deliberate
omission of specific groups of people may be less offensive than their delib-
erate inclusion for purposes of parody. On the other hand, the motive for deliberately
excluding certain racial or ethnic characteristics from an advertisement must
stem from a belief that such action will enhance the ad’s effectiveness in selling the
product (or else why do it?). Would such motivation and method implicitly, if not
explicitly as with parodies, involve denigrating the excluded groups?

The Ford spokesman acknowledges a mistake in running the altered picture in
England but seems to find no problem in using the same altered picture in Poland.
“There are no colored people in Poland, and because of that, there was a thought
that the photo should be altered.” Because the article does not give voice to the
reasoning behind this “thought,” the case scenario provides an opportunity to specu-
late on a discussion among company executives regarding this type of marketing
campaign. What could be some of the possible reasons to alter the picture? To
make the Polish audience feel more comfortable or associated with the company and
its product? To pretend the company or product is not associated with “colored
people”?Would the product be less appealing to Polish consumers if the picture were
not altered? What principles and rationales should guide the company’s decision
on whether, or how, to use this marketing technique? Is there any ethical differ-
ence between altering the picture, as was done, and taking a new picture where
individuals are deliberately selected to reflect a preferred racial and ethnic com-
position (a technique prevalent throughout the advertising and entertainment
industries)??

Lacking international standards, MNEs may currently set their own guidelines
wherever national legal mandates do not address the use of racial or ethnic market-
ing techniques. In the article, Rep. Cardiss Collins urges MNEs to adhere globally
to the same ethical marketing guidelines followed in the United States, also suggest-
ing that US trade negotiators should pursue international restrictions on racist
marketing policies. Should an MNE follow marketing guidelines that reflect home
country norms, or the existing social and cultural values in the host market nation,
or should global standards be developed with at least minimum ethical expectations
regarding how racial and ethnic issues should be addressed in any marketing
campaigns in any location?

The article reprinted in Exhibit 7.3 raises somewhat different ethical issues
regarding race. In this reported case, the product as well as the marketing motives
and method explicitly relate to the way a society perceives and responds to racial
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Exhibit 7.3 Promoting Skin Whiteners in India

India orders ban on advert saying fairer equals better for women

Advertisers are alarmed at government intervention in campaigns, write

Khozem Merchant and Edward Luce

Indian sensibilities on core issues of caste and
colour have been stirred by a government
ban on a television commercial that says a best-
selling skin whitener will help dark-skinned
women find a better husband and job.

The crackdown on the advertisement made
by Hindustan Lever, part of the Anglo-Dutch
Unilever group, highlights a progressively
interventionist approach towards advertising
that officials believe breach public decency.

This month, officials told broadcasters to
remove commercials for condoms, following
an earlier controversial decision to withdraw
a publicity campaign to raise awareness about
HIV-Aids. Sushma Swaraj, minister for health,
said that the publicity had offended the moral
sensibilities of most Indians.

Ravi Shankar Prasad, information and
broadcasting minister, said last week that his
decision to ask broadcasters to withdraw com-
mercials for Hindustan Lever’s Fair & Lovely
skin whitener did not signal a change of policy
towards self-regulation in the advertising
industry.

“Self-regulation is the only way,” he said,
but he warned that he would not hesitate to
act again against offensive advertising. “I will
not allow repellent advertisements such as this
to be aired,” he said.

Official interventions have alarmed the
Advertising Standards Council of India, a self-
regulatory body that vets commercials but only
on the basis of a complaint. “We have an 80
percent compliance record, which we believe
shows that self-regulation works,” said Ravi
Kant of ASCI, which upheld the complaint of
offensiveness against Fair & Lovely.

In India, skin colour is closely identified with
caste and is laden with symbolism. Bollywood
glorifies conventions on beauty by always cast-
ing a fair-skinned actress in the role of heroine,
surrounded by darker extras. Hindustan Lever’s
research says 90 percent of Indian women want
to use whiteners because it is “aspirational, like

losing weight”. A fair skin is, like education,
regarded as a social and economic step up.
Newspapers carry matrimonial adverts asking
for “graduates with wheat skin complexion”.

Hindustan Lever, the biggest personal prod-
ucts company in India and the largest advertiser,
with a budget of Rsl4 billion ($29 million,
€27 million, £18 million) a year, is unrepentant.
It says the Fair & Lovely commercials were
about “choice and economic empowerment for
women”.

One commercial shows a sad father wishing
he had a son and not a daughter, whose dusky
complexion, he believes, diminished her pros-
pects of attracting a good husband, a big dowry
and a well-paid job. She uses Fair & Lovely
and becomes an eligible beauty. Another shows
a dark girl using Fair & Lovely and landing a
job as an air hostess.

Arun Adhikari, executive director for
personal products at Hindustan Lever, said
historically Fair & Lovely’s “thoroughly
researched” advertising depicted a “before and
after effect”. The current commercials “show
a negative and positive situation. We are not
glorifying the negative but we show how the
product can lead to a transformation, with
romance and a husband the pay-oft™.

Pramila Pandhe, of the All-India Democratic
Women’s Association, says she has no issue
with skin whiteners. AIDWA objected to the
explicit causal relationship in Hindustan
Lever’s campaign, replacing what was an
ambiguous association between the cream and
good fortune in romance and work. “The cam-
paign portrays a low-grade status of women,”
she says.

Hindustan Lever says the protests of
women’s activist groups bear no relationship to
the popularity of Fair & Lovely, the best-selling
brand in India’s Rs6.91 billion skin whitener
market.

The Fair & Lovely issue has divided the
Rs100 billion advertising industry. Piyush
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Pandey, group president of Ogilvy & Mather
in Bombay and an award-winning director, say:
“India’s young advertising industry reflects
rather than moulds wider social values.”
Meenakshi Madhavani, who runs Carat India
media agency, said the campaign was “offen-
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Fair & Lovely sales are rising 15 percent a
year in a flat market, according to Hindustan
Lever, but penetration levels are still short of
targets, say analysts. Skin whiteners account
for half of India’s Rs13.69 billion skin care
products market.

sive because it says if you’re dark you’re
doomed”.

Analysts say the Fair & Lovely campaign
was hardened in response to a sluggish market
for skin-care products. Hindustan Lever’s
dominance is under threat from new rivals.

Source: © Financial Times, 20 March 2003,
p- 8. Reprinted with permission.

differences. Hindustan Lever sells a skin-whitening product in India. Secking
expanded sales in the face of new competition, the company adopted an aggressive
marketing strategy that suggested a causal relationship between women using the
skin whitener and finding a good job and a husband. Among the ethical questions
raised by this case are whether the marketing methods respond to, reinforce or help
create racial prejudices, and what value standards should guide MNE marketing
decisions in such situations.

One advertising executive defends the marketing method by contending the
“advertising industry reflects rather than moulds wider social values.” Certainly
India’s historical and cultural traditions, including the caste system’s social
stratification, contain race-based elements that constitute part of the country’s
contemporary reality. Perhaps marketing that associates success with lighter skin
just reflects the prevailing societal sentiment and responds to existing demand,
as suggested by the commercial with the father distraught about the prospects of
marrying off his dusky-complexion daughter until she becomes an “eligible beauty”
by using a skin whitener. The Hindustan Lever executive reportedly believes
such advertising simply shows the transformation of a negative to a positive, “with
romance and a husband the pay-off.” This type of marketing assertion might be
considered a form of lifestyle association through imagery or perhaps an example of
advertising exaggeration. However, the executive claims the depiction is “thoroughly
researched” and, within the context of India’s cultural caste system, such before-
and-after scenarios may have some basis in fact. Such a contention might reduce
the degree of manipulation present in the marketing method, but would that make
it ethically “right”?

When a product demand is based on racial prejudice, can demand be ethically
met? Demand certainly exists in India for skin whiteners, but should a corporation
produce a product to meet a market demand that is based on racial prejudice? If
so, then the impact of different marketing methods should also be evaluated and
selected to meet varying expectations and objectives — fulfilling existing demand;
reinforcing demand and stimulating expanded consumption among existing con-
sumers; or creating new demand to expand the number of potential consumers.
Review the advertising examples discussed in the article and evaluate whether the
marketing motives and methods used would likely respond to, reinforce or help
create racially based product demand. Compare this case scenario with the examples
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of racially based humor as a marketing technique, assessing whether the methods
raise similar or different ethical concerns, and why.

Considering the subsidiarity chain of potential actors in this case scenario, who
should take what action, when and where? The Indian government asked Hindustan
Lever to withdraw the new commercials as “repellent advertising” that breached
public decency, and an industry self-regulatory body similarly upheld complaints
against the commercials. Both actions apparently depended on the company’s
voluntary compliance. This approach relies on case-by-case judgments by local
institutions embedded within the Indian society, where racial prejudices associated
with the caste structure still wield strong social powers, even though many govern-
mental policies aim to reduce the caste system’s impact. For the global Unilever
group, should non-Indian norms help guide Hindustan Lever’s marketing practices?
European-based Unilever would not look to the United States for its home country
norms, but Rep. Collins might be asked whether the skin whitener commercials
fall under the category of “racist” marketing practices that she urged US trade
negotiators to restrict through trade agreements.

The sale of skin whiteners and marketing methods that promote the socio-
economic advantages of lighter skin are by no means unique to India. Even in Africa,
marketing responds to or reinforces societal prejudices that, critics suggest, are a
“legacy of white colonialism 223 Adpvertising tends to associate wealth, education and
beauty with lighter skin, with skin-whitening products promoted as a way to attain
these objectives. In many African nations the vast majority of the population as well
as ruling government officials are dark-skinned. If such governments permit the sale
of skin-whitener products and the use of marketing methods that respond to racial
prejudices, MNEs could assert that local rather than foreign marketing norms should
be accepted as the prevailing ethical standard. In a globalizing society, exactly what
ethical norms should guide marketing motives and methods that pose racial and
ethnic issues?

General international marketing techniques

A variety of international marketing techniques can be arrayed along the continuum
displayed in Figure 7.1. Specific practices elicit greater opposition as their degree of
manipulation increases to the point where imagery, exaggeration and deception
appear “unfair” to target audiences. In a globalizing economy, standardized marketing
norms evolve both by regulatory design and through the homogenizing effects
of MNE business practices. Although most restrictions appear first as national
regulations in developed countries, the actual “unfairness” of marketing techniques
may be as great, or even greater, in developing countries that lack the political
attention or societal resources to adopt similar national restrictions. As regional
economic agreements harmonize business regulations, especially within the
expanding European Union, questions arise as to whether similar criteria should be
applied extraterritorially or through a negotiated global convention that establishes
minimal ethical standards for general international marketing techniques.

For example, televised advertisements targeting or involving children have been
subject to regulation in various European nations, often requiring changes to
commercials that air unrestricted in other countries. Reported past examples have
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included: a prohibition in Austria on using children in commercials, leading some
firms to employ dwarfs or use animation; children similarly could not endorse
products on television in France; toy soldiers could not be shown carrying weapons
in German commercials; and candy advertisements in the Netherlands had to show
a toothbrush.?* Some countries prohibit direct comparisons that result in com-
petitive claims between products, while other countries approve this type of
comparative advertising as a way to provide information useful for consumer choice.
Until recently, national historical and cultural traditions shaped the area and manner
of government intervention, but the drive toward regional harmonization has
reached the field of marketing techniques.

European Union proposals advocate a ban on “unfair practices” as part of
enhanced consumer protection. “The new rules would outlaw several aggressive or
misleading marketing practices and enable consumers to take retailers to court
across the EU””° A news report summarized the following areas as targets for new
EU restrictions:

. Falsely stating products will be available for a short period.

. Promoting a product in the media without stating it was a paid “advertorial.”
. Making persistent phone calls/home visits.

. Staging a “liquidation sale” when the shop is not closing down.

. Targeting consumers who have suffered a bereavement or illness with products

linked to those events.
. Using artificially high prices as the basis for discounts.
. “Inertia selling” — demanding money for products sent to consumers who did
not request them.
. Implying that a product will help children to be accepted by their peers.
. Refusing to show advertised products to consumers.
. Pyramid schemes.?®
For EU regulators, the proposals represent another step toward internal market
reforms that eliminate divergent and confusing regulations that discourage cross-
border purchases. In many respects, the proposals mirror the EU action described
carlier that banned the descriptive use of “mild” or “light” in cigarette advertisements
as misleading to consumers. Consider each of the practices summarized above and
decide whether any of those restrictions should be enforced extraterritorially,
or incorporated in a global code of conduct for general international marketing
techniques.

An applied exercise to evaluate marketing techniques could involve reading the
advertisements in a popular magazine to analyze both the visual and the written
messages being conveyed. Do the pictures and narratives tell the truth, the whole
truth and nothing but the truth, or should they? Consider whether an assessment
should vary depending on the nature of the product being promoted, or the
presumed characteristics of the anticipated audience. Or, walk through the aisles
of a grocery store and read the labels on various food products. Although some
government regulations increasingly mandate listing a food product’s ingredients as
well as nutrition-related facts, the information still may not be completely “truthful
For example, carefully read the average serving size used to calculate calories or fat
content on the nutrition labels, particularly for “snack food.”With extensive market
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research, companies should possess good data on product use. Does the stated
average serving size reflect the average consumption for you or your friends?
Examine other promotional techniques and evaluate the quality and utility of
information provided when a product is trumpeted as “new” or “improved,”
“healthy” or “low” fat or “great” tasting.27

Marketing through bribery and facilitating payments

The topic of bribery could be examined under several categories relating to business
ethics in a global political economy. Fueled by revelations in the mid 1970s that
US MNEs had engaged in extensive bribery of foreign government officials, early
controversies highlighted political involvements.?® Follow-on attempts to define and
legislate against bribery brought out varying cultural dimensions of payment
practices in different countries and regions. Fundamentally, however, bribery serves
as a marketing tool to promote increased sales, directly in specific contracts or
indirectly through securing favorable treatment. Although commercial bribery
between private entities raises some similar ethical concerns, this section focuses on
corporate bribery involving foreign government officials in order to capture the
international political economy dimension of the issue.

Bribery raises several ethical concerns. Essentially, bribes constitute an unfair
method of marketing whose motive is to circumvent accepted legal rules of business
competition to assure self-interested commercial gains. In a specific transaction,
bribery unfairly disadvantages companies that lose potential sales. More generally,
the practice undermines the theory of market competition where the seller offering
the best product or service at the lowest price should win the sale. When bribery
of government officials affects public contracts, the extra cost of the bribe also
generally passes on to the taxpaying public through a sales price higher than under
normal competition. Over time, such practices can undermine confidence in gov-
ernmental processes and institutions. On the Figure 7.1 continuum of manipulative
marketing, bribery generally involves both concealment and deception, falling
close to the pole of created compulsion. When bribery causes a government official
to choose a particular product, the procurement process loses all aspects of free
choice on behalf of the real consuming and taxpaying public.

Bribery presents a curious ethical issue for the global community because the
laws of nearly every nation already outlaw the practice, albeit using various defini-
tions. Despite such broad conceptual agreement, reality proves markedly different,
as many national legal prohibitions lack effective enforcement, particularly in
countries with limited resources or essentially corrupt administrations. Historically,
individual cases occasionally captured public attention, but international bribery
emerged as an important ethical issue when investigations into the US Watergate
political scandal revealed over 500 US companies with secret overseas accounts
used for bribes or other improper purposes. Congressional hearings led to the
passage of the Foreign Corrupt Practices Act (FCPA) in 1976, requiring accurate
record keeping and extending US law extraterritorially to permit criminal pros-
ecution of US companies and individuals involved in bribing foreign government
officials.
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Although some policymakers envisioned similar steps by other countries and
the adoption of international agreements against bribery, two decades passed before
further significant action occurred. The Organization of American States (OAS)
approved the Inter-American Convention against Corruption on 29 March 1996
that addressed prohibitions and punishments for “Transnational Bribery” in Article
VIII. On 16 December 1996 the UN General Assembly adopted a Declaration
against Corruption and Bribery in International Commercial Transactions. The
OECD negotiated a 1997 Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions. The convention entered into force
on 15 February 1999 and has been joined by several non-OECD countries, including
Argentina, Brazil, Chile, Bulgaria and the Slovak Republic. These agreements
led some nations to pass anti-bribery laws covering their MNEs’ foreign activities
and increased international cooperation among national legal authorities. In the late
1990s the IMF and World Bank also adopted policies to discourage bribery, with the
Bank pledging to “blacklist” guilty companies and bar them from participation in
future projects.

The remaining difficulty in reaching and implementing a global common
morality standard for bribery rests on persisting legal, political and cultural differ-
ences over defining which payments constitute bribery, and why. The central dispute
involves perceived distinctions between bribes and so-called facilitating payments.
In general, bribes denote large payments made to high government officials for
the purpose of securing a contract, influencing policy or inducing an illegal action.
Facilitating payments usually represent small payments made to lower government
bureaucrats to persuade them to expedite the performance of their legitimate
duties. Laws and policies often acknowledge this distinction, penalizing bribery
while permitting or ignoring facilitating payments. The justification argues that
facﬂitating payments involve minor transactions and reflect customary practices in
many cultures that would be practically difficult to regulate.

Exhibit 7.4 recounts the growing global consensus against bribery while posing
the remaining question regarding how to treat facilitating payments or “petty
corruption.” Few governments have moved vigorously against facilitating payments
and some countries commonly recognize that such income supplements the low
salaries received by public employees. Company policies must conform to legal
strictures against bribery, but MNEs can usually decide whether or not internal
policies should also prohibit facilitating payments, as illustrated in the differing
decisions reached by BP and Shell. Consider who (governments or companies)
should take what action on facilitating payments, when, where (applied globally or
nationally) and why (the normative rationale).

As the article suggests, bribery and facilitating payments appear to violate the
same deontological principle. Viewed in terms of teleological outcomes, the pay-
ments differ in scale but both types may prove objectionable. Facilitating payments
can become systemically corrosive to market competition and representative
government institutions. Although individual facilitating payments appear insig-
nificant, their cumulative effect could be substantial. The US FCPA does not cover
individual facilitating payments, but if repeated occurrences establish a pattern, such
payments can then be prosecuted.
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Exhibit 7.4 Debating Standards for “Petty Corruption”

Petty corruption set to move up agenda
for multinationals

Many companies accept small-scale bribery as
a fact of life. John Mason suggests this view
will soon change

You work for a well-run multinational
company that strives to behave decently, within
the law and abide by all the current wisdoms of
good corporate governance. Your board gen-
uinely warms to the idea that global companies
should embrace their wider social respon-
sibilities.

The problem is — you are stuck in a one-horse
town in a far-flung country where a lowly
bureaucrat is threatening not to process your
paperwork unless you slip him a fair few dollars.
A large contract worth millions could disappear
unless you open your wallet and pass over
a handful of notes.

Such dilemmas surrounding petty corruption
crop up in most, if not all, parts of the world as a
live issue for many companies.

Unilever and BP confessed to a House of
Commons committee this week that they some-
times approved the payment of small bribes or
“facilitating payments”. With distaste, and under
controlled circumstances, they argued that such
things were necessary to commercial survival.
Payments were discreetly recorded in annual
reports under “petty disbursements”.

Petty corruption is very different to the large
scale bribery where leading exporters, notably
from the arms and construction industries,
have historically paid 10 percent or more of a
contract’s value to a senior official to win the
business.

Such “grand corruption” is currently high on
the international agenda and is being addressed
by legal and economic initiatives from organ-
isations such as the Organisation for Economic
Co-operation and Development and the World
Bank.

However, petty corruption such as the paying
of facilitating payments is often regarded as
of secondary importance. It is widely accepted
as a fact of life. The view of companies such as

Unilever is that customs officials and others in
many countries have to be paid extra to persuade
them to do their jobs. Making such payments is
not grand corruption, they argue, since the sums
are far smaller and they do not leave companies
at a competitive advantage in winning business.

David Murray, deputy chairman of Trans-
parency International, the anti-corruption
pressure group, says to impose macro-legislative
solutions on petty corruption would be un-
realistic, impossible to enforce and only discredit
attempts to tackle larger scale bribery.

However, most TI members would like to see
the issue given equal importance, he says. Grand
and petty corruption were not so different in
principle and thrived together in practice.

John Bray, a policy consultant with Control
Risks, the corporate security group, agrees.
He says petty corruption can be as damaging to
a society as the grand version. Not only do the
small payments add up, but corruption is usually
very systematic, with powerful links from the
top to the bottom of social hierarchies.

Both advocate a tough policy that no bribes,
no matter how small, should be paid. This finds
echoes in the commercial world too. Shell takes
a more rigid line on the issue than BP. Its policy
is to pay no bribes whatsoever. It admits it is
having to introduce this policy over time, educat-
ing employees and leaving individual Shell
companies to devise their own strategies.

Anecdotal evidence suggests it may be work-
ing — according to John Bray, in some countries,
police no longer stop Shell employees and accuse
them of fictitious motoring offences because they
know that Shell won’t pay bribes.

Petty corruption may be a lesser priority for
governments than its grander cousin. However,
it is still likely to move up the agenda for many
international companies.

Source: © Financial Times, 11 January 2001,
p. 13. Reprinted with permission.
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Even single facilitating payments can yield unfair competitive outcomes. For
example, the distinction between bribery and facilitating payments usually involves
both method (size of payment) and motive. But size is a relative concept. The article
describes a typical facilitating payment case where a “fair few dollars” or “handful of
notes” can convince a “lowly bureaucrat” to process paperwork whose delay
threatens a multi-million-dollar contract. However, such a facilitating payment
should not be viewed in competitive isolation. A “fair few dollars” to an MNE with
a multi-million-dollar contract at risk may actually represent a large sum of money
to other affected parties, including the bureaucrat and other (perhaps smaller local)
companies whose own paperwork now may be pushed to the bottom on the pile
unless they similarly pay an amount that, for them, represents a large payment. In
such a case, the MNE’s “small” facilitating payment can affect broader competitive
outcomes just as surely as a “large” bribe.

Consider whether the size of a payment or the motive involved represents a
more important factor in distinguishing between an unethical bribe and a perhaps
ethical facilitating payment. Just as an MNE might make a “small” payment that
appears “large” to other companies to “expedite” a legitimate action, MNEs might
also make a relatively “small” (for them) payment to accomplish the purposes of a
bribe: to secure a contract, influence policy or induce an illegal action. If normative
distinctions are to guide public policy and legal criteria for determining proper and
improper activities, then the ethical rationale for distinguishing between bribes and
facilitating payments should be clear. Similarly, if internal company policies permit
facilitating payments, the definitions used to distinguish such payments from bribes,
and the way such payments are recorded on corporate ledgers, should also reflect
a clear normative basis for drawing such a distinction. Consider how you would
formulate an internal corporate policy covering “petty corruption,” deciding
whether and why “facilitating payments” are permissible marketing techniques in
certain parts of the world.
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Chapter 8

CULTURE AND THE HUMAN
ENVIRONMENT

Introduction

ULTURE REFLECTS AND HELPS SUSTAIN A SOCIETY,

manifesting the pattern and product of human interaction among a group of
people. The growth of a global political economy facilitates but does not dictate the
emergence of a global society and culture. Ethical analysis can assist in examining
how globalization affects existing cultures and clarify potential choices regarding
whether an evolving world community could or should develop a common global
culture.

Cultural relativism represents the antithesis of global culture. Under a rela-
tivistic ethical view, existing cultural beliefs and practices in various societies should
not be judged or overridden by conflicting external standards. For instance, placed
in the context of earlier chapters, cultural practices in particular societies would
not be subject to broader notions such as the concept of universal individual human
rights. Hence, one aspect of examining culture and the human environment relates
to deciding whether core values exist that provide a basis for rejecting cultural rela-
tivism, perhaps defining common morality principles upon which a global society
could develop.

In examining the “W” questions, Where relates to identifying the societal
boundaries associated with a particular culture. Legal, political, ethnic, geographic
and other characteristics help shape cultural patterns whose effective limits are often
not coterminous with national borders. Questions of When raise issues concerning
the impact of time on culture. From one perspective, any existing culture merits
a certain respect as an evolved pattern of human values, a viewpoint that tends to
emphasize preservation and protection. However, change occurs with the passage
of time, even in isolated cultures. Time-related issues therefore concern primarily
factors that influence the rate and direction of cultural change, rather than attempts
to maintain a cultural status quo, ad infinitum.

Issues that pose What questions deal with a culture’s substantive content.
Culture represents a composite concept that often appears greater than the sum
of its individual parts. However, because many value dilemmas concern issues
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associated with cultural change, ethical analysis requires identifying the elements
essential to a culture’s continuance as well as the priority relationships among those
elements. This step permits an assessment of how change to a particular component
may affect the entire culture. The Who questions essentially seek to identify the most
appropriate individuals or groups that should guide and determine the pace,
direction and magnitude of cultural change; and Why?

Cultural Change ina global political economy

A society’s culture changes as the elements comprising that culture evolve.
Normally, internal political and social mechanisms help regulate the degree and rate
of change, facilitating societal adjustments. However, when cultural change stems
largely from external forces, a society’s traditional regulatory mechanisms may be
bypassed or overwhelmed. The multifaceted pressures exerted by the emergence
of a global political economy create countless impacts on distinctive cultures around
the world. MNEs constitute uniquely efficient vehicles for transmitting global
forces, embedding external influences deeply within a society by operating
simultancously as both a foreign and a domestic enterprise.

Imports of foreign products introduce some external influence to a society, but
that impact pales in comparison to the broader, integrated effects that accompany
modern MNE operations. Private international corporations bring an entire ethos
that may differ significantly from traditional societal norms, especially for non-
Western societies. The MNE business culture emphasizes efficiency and produc-
tivity, measuring business performance on a monetary basis of profitability while
emphasizing individual values associated with the acquisition of personal property
and wealth. MNEs reward sales and management skills that deliver results in
a market-based economic system. Drawing on their extensive network of affiliated
international resources, MNEs possess business options and leverage unavailable to
domestic firms, translating into greater influence for the operational modes and
values manifested by foreign-based enterprises. These norms are then dispersed
more broadly into the host society through direct employees, suppliers, buyers,
competitor imitation and other related multiplier effects.

The increased societal interdependence that accompanies global economic
integration affects all countries, but developing nations and transitional economies
experience relatively greater disruption of traditional norms compared to the more
developed nations from which most MNEs originate. Although some ethical
dilemmas arise from shared transactions within the Triad of North America, Europe
and Japan, many more issues appear when MNEs from largely Western industrial-
ized nations increase their activities in Southern and Eastern regions with lower
levels of economic development and often strikingly different cultural traditions.

A nation’s choice of development strategies, including the role designated for
international trade and investment, will shape the impact foreign influences exert
on national culture. Development policy decisions affect the direction and speed
of societal change as well as distributional consequences on population groups
within the nation. Chapter 2’s introductory case of Tambogrande in Peru illustrates
how this type of development issue can impact cultural values. From a political
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perspective, a national government’s representative quality and administrative
effectiveness would generally determine how foreign forces affect local culture.
However, the proliferation of international economic agreements increasingly limits
national political discretion, particularly regarding the use of regulations that might
restrict foreign imports or restrain the entry and operation of MNEs within the
country.

Assessed from a deontological perspective, the emergence of a global political
economy raises normative issues about the rules or process by which policy deci-
sions are taken that affect culture and the human environment. As global forces
alter or override traditional political and social mechanisms that regulate cultural
change, key questions become “Who should decide the direction, degree and rate
of change?” and “What component elements of a culture should undergo change?”
As associated issue would explore the normative principles that are chosen to guide
cultural change, examining the extent to which external or global principles may
differ from local norms and Why the selected principles take precedence.

Alternatively, a teleological approach would examine the outcomes for each
case of cultural change. Ethical analysis would seck to determine When to measure
the outcome on an affected culture (Where), as well as What important cultural
components to assess. Perhaps the key issue again involves a Who question, seeking
to identify the group of people for whom the best cost/benefit outcomes should be
sought. In the context of culture and the human environment, this step involves
considerations such as whether to seek optimal outcomes for an indigenous people’s
local culture, or for the larger majority of population groups defined by national,
regional or global characteristics.

Systemic dimensions of cultural change

The most dramatic cases of global economic impact on culture and the human
environment arise when large natural resource MNEs invest heavily in exploiting oil
or mineral deposits in small, least developed countries. In many such cases the host
countries lack good alternative methods of development, leaving them relatively
weak compared to the negotiating leverage wielded by global MNEs. Some host
governments also appear ineffective or unrepresentative, failing either to utilize or
fairly allocate revenue benefits derived from the foreign investment. Because many
unexploited natural resources lie in economically undeveloped areas, large dis-
parities may appear between the incoming MNE and existing local cultures. Projects
can lead to incursions on to the traditional land of indigenous peoples whose culture
may even differ significantly from that of the prevailing national authority. In such
instances, policy decisions can involve calculations of development gains versus
aloss of cultural integrity, where public and/or private sector actors external to the
local culture essentially determine the appropriate rate and magnitude of resulting
cultural change.

Reports over the last several decades from Papua New Guinea (PNG) offer
classic examples of this type of systemic cultural change.1 MNE engineers dis-
covered valuable mineral deposits in various locations around the country, often in
the vicinity of distinct tribal populations, some “one step from the Stone Age.”2 Many
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of these indigenous peoples were geographically, economically, socially and
culturally isolated from national political authorities centered in the capital of Port
Moresby. The PNG government exercised little presence in remote regions where
the economy relied on traditional hunting and gathering activities and tribal customs
determined the effective social and political structure. Although MNEs negotiated
foreign investment contracts with the national government, the companies also
needed to forge arrangements with local populations. This task often confronted the
firms with ethical dilemmas that raised issues of significant cultural impact.

A review of natural resource projects in PNG reveals a series of similar
difficulties. Local cultural traditions often rest on communal use of land rather than
ownership of private property, contrasting both with MNE desires to purchase
or lease land rights to extract natural resources and with the distant national
government’s contractual agreement with MNE investors. The concept of fair
compensation for land or mineral rights creates challenges, especially in largely
non-monetary cultures, that can easily lead to exploitation of local populations,
intended or unintended. When MNEs seek discussions with local leaders, tribal
authority lines and approval processes also prove difficult for outsiders to discern
and follow.

Indigenous populations often lack basic education and their relative isolation
from the outside world creates substantial obstacles to communicating the intent
and potential impact of investments. In one reported story, the local chief’s first
encounter with white men came when geologists arrived by helicopter, appearing
as “spirits riding a great bird.”* Even when MNEs obtain project approval from
identifiable local leaders, as well as national authorities, ethical questions occur as
to whether the local agreement took place under conditions of fully understood free
choice. Most village chiefs would find it difficult to comprehend either the When
or the What issues surrounding proposed mining projects, expecting the outsiders
to go up the mountain, get the valuable rocks they seek, and leave. A project’s
magnitude and duration come as a surprise, spawning a network of roads or even
the creation of new towns populated by several times the number of people many
local villagers would normally encounter in their lifetime.

Large natural resource projects generate significant and sometimes irreversible
consequences for the natural environment that is integrally linked with most
indigenous cultures. Game animals disappear, toxic mine wastes threaten fishing,
and Western clothing begins to replace traditional local styles. On the other hand,
some men can receive training for jobs at the mine, children may attend mine-
supported schools and outside medicine brings the promise of extended local life
spans. Who should evaluate the projected gains and losses to local tribes and decide
the appropriate direction, degree and speed of cultural change they will face? What
will the local population do when a mine closes? Have the villagers consciously
and knowingly chosen this path of cultural change?

Historical cases of MNE mining ventures encountering Stone Age tribes
arguably portray an extreme type of cultural impact that, while real, could be
limited in application. Over time, fewer isolated tribes exist and MNEs can improve
their approaches to dealing with indigenous populations. Enhanced controls
could also reduce problems created when projects degrade the natural environment
in ways that exacerbate adverse impacts on the local human environment.
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Nevertheless, similar cultural issues can emerge in contemporary cases, even where
MNE:s follow socially conscious investment strategies and their projects cause
limited damage to the natural environment. Exhibit 8.1 examines some of the
ethical dilemmas encountered in PNG when a British state enterprise with a
mandate “to promote the well-being of local communities” invested in palm oil
plantations.

This case scenario centers on the traditional role of land in Borowai villages,
where customary clan ownership and informal communal practices clash with the
formal contractual approach employed by CDC Capital Partners. The UK firm
recognized the need to reach agreement with local communities but confronted
difficulties in identifying representative authorities to negotiate and sign the
contracts. The central dispute concerns whether the villagers did, or could, give fully
informed and understood consent to contractual conditions regarding the lease
of their lands. CDC makes specified rental payments and royalties while supporting
housing projects and providing some loans. But villagers feel misled, expecting a
more flexible and generous response to requests for loans to aid local business
development. NGO representatives suggest a general conclusion from the case
— that villagers face inherent disadvantages and unfair outcomes when legal contracts
are used to define the relationship between such culturally and economically
dissimilar parties.

As a role-play exercise, examine this case scenario from the perspective of a
member of CDC’s social and ethical affairs business unit, managed by Alice Chappel.
Identify the cultural elements in this case that appear to lead to misunderstanding
or dissatisfaction between Borowai villagers and CDC. Consider how communi-
cation gaps might be bridged more effectively to avoid some of these conflicts.
Assess whether other points of disagreement or discontent appear unrelated to
cultural differences. Speculate on areas of local cultural change that may arise
from a continuation or expansion of this business venture. Overall, assess whether
this investment project does or can meet CDC’s deontological mandate to “treat
landowners fairly” and “promote the well-being of local communities.” Prepare a
list of talking points for a meeting between Alice Chappel and Brian Brunton of
Greenpeace Pacific. How might a teleologist define and measure cost/benefit
outcomes (what, when and for whom) in this case scenario?

The PNG case provides a useful scenario for testing the tools and skills of ethical
analysis on issues of cultural change. Stark contrasts emerge between the methods
and norms employed by global MNEs and the relatively homogeneous lifestyle and
values practiced in local tribal cultures. More difficult assessments arise when
globalization intrudes upon more economically and socially developed regions
marked by less glaring but still substantial differences. For example, consider a
story* reported from northern Argentina on the eve of the new century (establishing
the initial Where and When parameters for this analysis). The most difficult ethical
questions in this case relate to determining what elements constitute the culture
impacted by external globalization forces and who should decide the guiding
principles or desired outcomes sought from Argentina’s open market reforms.

Argentina stood at the forefront of countries adopting free market policies after
the Soviet Union’s demise seemed to discredit state-controlled or directed eco-
nomic systems. Although not communist in its orientation, Argentina had followed
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Exhibit 8.1 Socially Conscious Goals for Palm Qil Investment

When contracts fall foul of the local culture

Michael Peel looks at how a company that set out to help communities
develop their resources and to treat them fairly has been accused of

misleading villagers

It is approaching noon in a village in Borowai,
eastern Papua New Guinea, and the atmosphere
inside the communal long-house is intense.
As a dog and a small child sleep to escape the
hottest part of the day, twenty or so villagers
detail why they are unhappy with the British
government.

One old man criticises CDC Capital Partners,
the state-owned UK business that invests in the
less industrialised world, for failing to provide
the benefits villagers expected in return for
leasing their land to the company. “What they
promised they have not done,” he says. “We
wanted something good to come from the
land.”

It is not the only complaint against CDC.
Across PNG’s palm oil plantations, in which
CDC invests, tensions have arisen between
western notions of commerce and property
rights and local traditions, under which almost
all land is owned customarily by clans.

Many multinational investors fall foul of the
communities in which they operate. What
makes CDC special is that despite having a
government-imposed mandate to treat land-
owners fairly, it has still clashed with the
people of PNG. If a company with a mission to
promote the well-being of local communities
falls out with them, what hope is there for
companies whose first duty is to shareholders?

Enlightened foreign investment of the sort
advocated by CDC stands to benefit few coun-
tries more than PNG. Most of its citizens live
in poverty in the midst of abundant natural
resources. In spite of rich reserves of minerals
and ideal conditions for tropical agriculture,
PNG had a 1998 average annual income per
person of less than $1,000 (£700). Infra-
structure and social services are almost non-
existent in many of the rural and remote areas
that characterise the nation.

CDC says its investment offers much-needed
extra income. It is involved in palm oil through

a 76 percent stake in Pacific Rim Plantations,
which operates landholdings in three PNG
locations: New Ireland, Popondetta and Milne
Bay, which includes Borowai. An advertise-
ment in the airport at Port Moresby, PNG’s
capital, declares palm oil is “PNG’s fastest-
growing agricultural success story.”

PacRim operates about 23,000 hectares
of plantation land and is expanding. The com-
pany, which has traditionally used territory
leased from the PNG government, last year
began for the first time to rent land held under
the traditional ownership of clans. PacRim
signs contracts with landowner groups to make
periodic rental payments and to give shares of
royalties from the sales of palm fruit.

The rental agreements between Milne Bay
Estates, a PacRim subsidiary, and the Borowai
villagers are typical. One contract shows
that PacRim has agreed to pay local currency
equivalent to £3,500 for a 20-year lease on an
area the size of sixty football pitches.

The document shows that PacRim has
disbursed money for petrol, housing loans and
cash advances, in addition to making quarterly
rental payments equivalent to £45.

Alice Chapple, manager of the unit respon-
sible for social and ethical aspects of CDCs
business, argues that PacRim is more socially
responsible than many other palm oil producers
would be.

In 1999 PacRim launched a three-year
house-building programme in Milne Bay to
deal with overcrowding. The company con-
tinues to invest in communities when economic
conditions might lead other companies to stop
funding social programmes.

But the villagers are unhappy. One of their
complaints is that PacRim is reluctant to
forward them money to use for business devel-
opment. They say they are perplexed by the
company’s apparent arbitrariness in giving
cash advances for some purposes but not
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others. “They said: ‘Whatever you want us to
do, we will do it for you,’” says one woman.
“They misled us.”

Pressure groups raise the question of
whether the contracts between landowners and
PacRim are inherently unfair.

Brian Brunton, forests specialist for Green-
peace Pacific, argues that people are signing
deals without fully understanding the commit-
ments involved. The transactions are loaded
because of the contrast in the sophistication
of the parties and the villagers’ lack of access
to legal advice, he says.

There is more to this than a lack of commer-
cial experience: it also has a cultural dimension.
Papua New Guineans have traditionally taken
an informal approach to land use, with families
frequently lending territory to one another
according to need. “Local people can get a legal
agreement [on land use] and think they are
happy with it,” says lan Poole, a Milne Bay
resident who emigrated from Australia many
years ago. “But when the other side adheres
strictly to the agreement the villagers find it
very hard — very cold.”

CDC admits oil palm farming raises big
social and environmental problems. It has not
helped that world commodity prices are
depressed and emerging markets in turmoil.
The benchmark Rotterdam rate for Malaysian
palm oil is below $400 a tonne, compared with
$800 in 1998. CDC says this makes it harder
for it to meet demands for cash from villagers
and communities.

Ms Chapple says that it is also “horrendously
difficult” to ensure that landowners are aware
of the implications of the contracts they sign.
PacRim is continually trying to resolve com-
plaints from villagers who feel hard done by.
“It’s no good my passing on a leaflet [to local
people],” she says. “You can’t often give them
an indication of whether this change is going to
be good for them or bad for them.”

One difficulty, she says, is the lack of rep-
resentative structures within landowner groups.
This means that people with whom PacRim
deals often lack the authority to speak on behalf
of the community. The situation is further
complicated by the internal politics of villages,
leading to deals behind the scenes of which the
company is unaware.

CDC says it is trying to deal with people’s
complaints. It argues that the solution is to
become more involved with landowners and
their problems rather than withdrawing from
potential areas of conflict. “In every country
where we invest there are people we need to
engage with and often perhaps are not engaging
[with] thoroughly enough,” says Ms Chapple,
“That’s certainly an area we can improve on.”

Yet the social programmes highlighted by
CDC seem unlikely to resolve the central ques-
tions raised by its critics. Landowners and
pressure groups will continue to argue with the
company over whether villagers have been
misled.

Ms Chapple acknowledges: “It’s very
difficult to say whether [an agreement] was
informed consent or a manipulated consent — or
whether it was something that was extracted
from them under duress.”

But it is not difficult to gauge the depth
of feeling among landowners in the Borowai
long-house. People explain how the land has
for many generations occupied a central posi-
tion in the lives of clans, providing a source
of essential items such as house-building
materials and agricultural produce.

As one man, who owns a plot near the
village, puts it: “We have got resources and
minerals, we have got pride — we have got
everything in that land.”

Source: © Financial Times, 30 July 2001, p. 7.
Reprinted with permission.

a largely state-centric economic model, particularly since the time of Juan Peron
when state enterprises, such as the Aceros Zapla steel and mining company,
comprised the central actors in the country’s economic development plans. During
the government of Carlos Menem in the 1990s, Argentina reversed course and
privatized most state enterprises, including sales to MNEs, and liberalized economic
policies by reducing barriers to imports and foreign investment. This opening
to globalization forces initially thrust the country vigorously ahead on many
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macroeconomic indicators but left some regions of the country falling behind. By
the end of the decade, and the century, the Argentine economy failed, leading to
deep recession and a political collapse that witnessed the installation of five new
Presidents within a two-week period at the end of 2001.

As Argentina rapidly opened to global economic forces, the workers and
families associated with Aceros Zapla found their lives profoundly altered when
a private venture, including foreign investors, bought the company and rapidly
reduced employment by nearly three-quarters. For workers used to the job security
of state enterprises, the shock was considerable. Entire villages experienced
disruption of their community life as social and cultural patterns that had prevailed
over the past forty years suddenly changed because facilities run by Aceros Zapla
closed, altering people’s employment, home life, expectations and dreams. In
analyzing the impact of globalization forces on Argentina, should cultural change
be defined and evaluated at the national, regional, provincial or village level? Should
these changes, reportedly brought on by the new pressures of global competition in
an open economy, be examined differently because of their link to international
forces?

Economic change often plays an important role in the evolution of local
cultures. In assessing the Argentine case, the particular impact of globalization may
lie primarily in the magnitude and speed of the change. From a teleological perspec-
tive, an ideal cost/benefit analysis would compare and evaluate cultural impact with
and without the open market policy reforms. Unfortunately, this ideal measurement
requires counterfactual analysis, i.e. what would local life have been like around
the Aceros Zapla facilities if the Menem government had not embraced market
liberalization and privatization? Even employing various economic projection
techniques, such a calculation would be highly speculative. More important, from
the standpoint of the people affected, change is felt on a factual before-and-after
basis rather than in some hypothetical with-or-without circumstance.

If the introduction of external globalization forces will broaden the magnitude
and increase the speed of cultural change within Argentina, who should decide
on the appropriate direction, degree and rate of probable change? An elected demo-
cratic government adopted the new economic policies, although the regime’s
representative character suffered persistent charges of official corruption, particu-
larly surrounding the privatization sales of state enterprises. Policy reforms removed
many regulatory controls, enabling private business owners, including MNEs,
to rapidly dismantle worker protection standards and terminate employees or shut
down entire facilities. Should NGOs or other external groups be as concerned about
the changes occurring in Argentina as they were with the effects in Tambogrande,
Peru or in the tribal areas in PNG? Why, or why not?

Clashes between local culture and global values

Along with the type of systemic cultural change discussed above, globalization can
lead to more focused clashes between particular components of a local culture and
external values guiding global actors. Specific “flashpoints” often materialize around
MNE operations that seck to respect and adapt to local culture while maintaining
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the advantages and integrity of the enterprise’s foreign or global culture. The adage
to “Think global, act local” fails to capture the ethical dilemmas encountered in such
situations. As citizens of an incipient global society, an MNE’s local actions attract
growing scrutiny from diverse stakeholders who increasingly challenge the older
adage “When in Rome, do as the Romans do.” As universal values define and guide
the growth of a global society, situations arise where local and global values clash,
raising significant ethical questions regarding what set of values should constitute
minimum conditions principles that should guide MNEs or other actors in any local
culture.

An especially difficult ethical dilemma emerges in situations where local culture
involves the interpretation and practice of religious traditions that may clash
with values endorsed by global society, particularly principles enunciated in the UN
Universal Declaration of Human Rights. A core challenge for the evolution of a
global community based on common morality principles lies in confronting the
deontologist’s problem of assigning priorities among fundamental value principles.
Freedom of religion counts among the UN Declaration’s enshrined rights, including
the freedom to manifest religious beliefs in practice.’ This broad right must sanc-
tion the wide array of religions as evolved in diverse cultures around the world.
Yet, as with other recognized human rights, the right to religious practices may
not be absolute, especially when clashes occur with other similarly fundamental
human rights.

Recurring examples of this tension emerge at UN conferences, particularly
during clashes between women'’s rights and various cultural applications of religious
principles. The fourth World Conference on Women, held in Beijing, China, in
1995, adopted an extensive document aimed at promoting equality and preventing
abuses against women. A subsequent conference held in 2000 to assess progress
toward those goals generated heated debate over how such principles should apply
to particular cultural practices. Some delegates pressed for resolutions endorsing
birth control while also urging stronger laws against forms of sexual violence (such
as female genital mutilation and spousal rape). Other delegates, largely from Islamic
nations but backed by Catholic representatives, objected to some of these initiatives,
asserting that “Western industrial nations were trying to force their ‘cultural
standards’ on the rest of the world.”®

The debate over so-called “honor killings” reflects an extreme example of
how local culture can clash with global values. Although sometimes associated
with religious fundamentalism, this practice stems more from long-standing
ethnic traditions and beliefs that sanction punishment, including murder, of family
members perceived to have brought shame upon the family. Most commonly,
females believed to have engaged in adultery, premarital sex or sometimes even
non-sexual relationships against parental or spousal approval may be deemed to have
disgraced a family’s honor. Legal statutes now generally outlaw these killings in most
nations, but many laws lack vigorous enforcement and convictions often bring
only minimal penalties in regions where such practices enjoy a long cultural
tradition. Although not always a high priority among human rights activists who
focus on government actions rather than inaction, “honor killings” arguably clash
with several human rights principles, including the fundamental rights to life and
security of the person.7
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Similar if less extreme value clashes can occur around other religious practices
related to the treatment of women under interpretations of Muslim beliefs. In
Exhibit 8.2, editorialist Colbert King discusses some manifestations of religious
practices in Saudi Arabia regarding the treatment of women. The writer crystal-
lizes the issue by juxtaposing current charges of discrimination against women
with the historical conflict over South Africa’s discrimination against its non-white
population. He likens South Africa’s practice of racial apartheid to practices
amounting to “gender apartheid” in Saudi Arabia.

Two interrelated, reverse-image ethical issues emerge in this argument. One
issue concerns whether external actors should foster change in local cultural
practices by seeking to protect or promote non-discrimination standards for
women. The reverse-image issue questions whether foreign actors should them-
selves respect local culture by complying or conforming to local practices that may
involve discrimination against women. Both issues come together when applied to
how MNEs and other foreign actors operate in Saudi Arabia.

The editorial describes situations involving the Saudi Arabian operations of
well known US restaurants. Charges relate to the use of different eating areas to
segregate the sexes, the relative quality of the comparative facilities, and other
discriminatory treatment of women. If such practices violate minimum common
morality principles for a global society, and if those norms take priority over local
cultural traditions, even if based on interpretations of religious beliefs, then the
MNEs should not conform with discriminatory local practices. To explore this
issue, assess the apartheid comparison suggested by Colbert King. Would the same
local practices be ethically acceptable if based on race rather than gender? Would
it make a difference if a group asserted that their religious beliefs required segre-
gation based on race? Should an MNE develop a set of minimum condition “Sullivan
Principles” for gender-based treatment of employees and/or customers in Saudi
Arabia, and withdraw from the country if unable to maintain operations based
on those principles?8

Another point of ethical analysis for this case scenario might explore the role of
local laws and customs as guiding standards for MNE operations. Although Saudi law
requires some gender-related discrimination, such as prohibitions against women
driving, the editorial portrays many of the practices employed by the US firms
as conforming to custom rather than legal mandates. Illustrating this point is the
comparative reference to a local Dunkin’ Donuts establishment where men and
women can eat at adjoining tables in an open seating area. The McDonald’s spokes-
person also reportedly attributed company practices to the need to “respect and
observe local customs.” Ethical analysis would ask what elements of local culture
should be observed and who decides both the requisite content of customary
practice and to whom it should apply. If not required by local law, where should
an MNE look for cultural practice guidelines; and should local guidelines apply
to relations with all MNE stakeholders (foreign as well as local managers, staff and
customers)?

A parallel case raises similar issues involving a different foreign actor with
operations in Saudi Arabia — the US rnilitary.9 After unsuccessful efforts to seek
internal reforms, Lieutenant Colonel Martha McSally, one of the first American
women to fly combat planes, sued the US Secretary of Defense in December 2001,
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Exhibit 8.2 Fast Food and “Gender Apartheid” in Saudi Arabia

Colbert I. King

Saudi Arabia’s Apartheid

In response to last week’s column concerning
treatment of women in the Middle East, an
American official who just completed a tour of
duty in Riyadh, Saudi Arabia, wrote: “As a hus-
band and as a father of a teenage daughter, I can
assure you that life even for Western women in
Saudi Arabia is every bit as bad as you describe.
Saudi official assurances that non-Muslims need
not follow Muslim codes of dress and behavior
are utter nonsense, and the very real threat of
punishment or abuse for not wearing abbayas
[head-to-toe black cloaks] or for going out
unaccompanied leaves most Western women in
Riyadh to live lives of silent depression.”

He said he and his wife were amused to read
early press reports from Afghanistan about the
oppression of women and religious minorities.
“Virtually everything described there was
taking place in Saudi Arabia, with the excep-
tion that at least the Taliban permitted other
religions to exist in their country. This is
absolutely forbidden in Saudi Arabia.”

Then he threw in this grabber: “One of the
(still) untold stories, however, is the coopera-
tion of US and other Western companies in
enforcing sexual apartheid in Saudi Arabia.
McDonald’s, Pizza Hut, Starbucks, and other
US firms, for instance, maintain strictly segre-
gated eating zones in their restaurants. The
men’s sections are typically lavish, comfortable
and up to Western standards, whereas the
women’s or families’ sections are often run-
down, neglected and, in the case of Starbucks,
have no seats. Worse, these firms will bar
entrance to Western women who show up
without their husbands. My wife and other [US
government-affiliated] women were regularly
forbidden entrance to the local McDonald’s
unless there was a man with them.”

He said the only exception to their humil-
iation was Dunkin’ Donuts, “which had an open
seating area in which men and women freely ate
at adjoining tables just as in the West.”

“This willing compliance with apartheid on
the part of US firms was perhaps the most

galling.” I was in Riyadh and Jeddah in Saudi
Arabia during the 1980s; the forced seclusion
of women from public life is nothing new. But
Riyadh didn’t have a McDonald’s at the time.
The kingdom got its first Mickey D’s in 1993.
Therefore, I don’t pretend to know whether
McDonald’s or US restaurants have a policy of
aiding and abetting sexual apartheid. But
something told me the McDonald’s Corp. in
Oak Brook, I11., would have the answer.

So I called the McDonald’s communications
office this week and got Ann Rozenich. She
checked around and called back to say: “All
restaurants in Saudi Arabia, no matter what
kind — formal or quick service — have two
dining areas. McDonald’s, like other quick-
service restaurants — for example, Kentucky
Fried Chicken and Burger King — all have two
designated areas: one for families and the other
for singles, all males. The restaurants also have
two separate entrances.”

Rozenich said McDonald’s, like other
companies operating in Saudi Arabia, must
respect and observe local customs. Which calls
to mind an old 1940s lyric: “It seems to me that
I have heard that song before, with that same
old familiar score.”

Ah, yes. South Africa.

Once upon a time, that country also had a
longstanding official policy of strict segrega-
tion. As with Saudi Arabia today, South Africa
maintained a system in which a huge segment
of its society faced discrimination in all walks
of life and was under the authority of men
wielding power without any fear of being held
accountable for their actions. The only differ-
ence: South Africa’s victims were black; in
Saudi Arabia, they’re women.

As with Saudi Arabia, white-ruled South
Africa viewed external criticism as a violation of
its sovereignty and interference with its internal
affairs. And US corporations in South Africa, as
with their Saudi Arabian counterparts, pleaded
that they had no choice but to defer to the local
“culture.”
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But something happened in apartheid South
Africa.

In 1971, a Philadelphia Baptist preacher
named Leon Sullivan joined the board of
directors of General Motors, an investor in
South Africa. Sullivan used his GM post to
apply pressure on the racial apartheid system.
He first lobbied GM to pull out of South Africa.
Next, Sullivan drafted a set of work-place
principles in 1977 that essentially required US
companies to practice corporate civil dis-
obedience against apartheid. The first principle
on the list: “Non-segregation of the races in all
eating, comfort and work facilities.”

Two years later, a dozen top US corporations
in South Africa had bought into the Sullivan
principles, refusing to tolerate apartheid under
their roofs. But that country’s white minority
government resisted broader demands to
improve the quality of life for black South
Africans, and to eliminate laws and customs
that impede social, economic and political
justice. So Sullivan led a divestment campaign.
By 1979, more than 100 businesses had with-
drawn from South Africa, other businesses
were avoiding new ventures in the country,

international banks were refusing to lend there,
and universities and pension funds where
withdrawing their investments.

The rest, as they say, is history.

The question is whether Americans are as
concerned today about US corporate support of
gender apartheid in Saudi Arabia as the late
Leon Sullivan and a host of others in the anti-
apartheid movement were disturbed by the
obedience of American businesses to racist
apartheid policies in South Africa.

The Feminist Majority Foundation led the
public outcry over the Taliban’s human rights
abuses against women and girls in Afghanistan.
What do they and other opponents of gender
discrimination think of the complicity of
America’s fast-food joints in Saudi Arabia? Or
do American businesses, the golden arches,
and American quick service purveyors of
hamburgers, fries, pizzas and fried chicken in
the Saudi kingdom get a free pass?

Source: The Washington Post, 22 December
2001, p. A23. © 2001 The Washington Post.
Reprinted with permission.

charging that US policy requirements in Saudi Arabia discriminated against women
and violated their religious freedom. The principal policy at issue required female
military personnel traveling off base in Saudi Arabia to wear the abaya, a head-to-toe
gown with matching headscarf. Related regulations prohibited women from driving,
specified they ride in the back seat, and required a male escort at all times.

The abaya policy appeared most objectionable because it required a woman to
wear clothing related to a particular religious faith. Ironically, the clothing dispute
recalled a related practice by the Taliban, widely criticized in the United States,
mandating that Afghan women cover themselves with a head-to-toe burga. The
military policy reportedly stemmed from a desire to respect local cultural and
religious practices but did not constitute requirements under Saudi law. In fact,
neither female US State Department officials nor the wives of military personnel
stationed in Saudi Arabia were forced to wear the abaya.

These case scenarios focus primarily on how discriminatory practices affect
non-Saudi women, leaving a question about whether, or to what extent, non-
discrimination rights apply to individual Saudi women as well, i.e. should a woman’s
nationality, or religion, make a difference in how she is treated? Law and custom
prevent Saudi women from exercising political power, but if they could, it is possible
that the majority of those women might support religious interpretations that
inspire many of the discriminatory practices embedded in the local culture.
Consider whether a political or religious majority opinion should determine the
standards for the treatment of all women in Saudi Arabia (or other countries and
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cultures), or whether certain minimum anti-discrimination standards exist as an
individual human right that should not be abridged, even by majority rule, in any
country or under any regime. 10

Showing respect for local culture does not mean adopting a position of cul-
tural relativism that rejects the possibility for global norms to override local cultural
practices if values clash. Ethical dilemmas require careful assessment to decide
what cultural components should be respected, and why. Not all cultural practices
may merit respect, even when based on asserted religious beliefs. When in Rome,
one should not always do as the Romans do (or did).

In fact, the old adage might even be reversed. When in ancient Rome, one
should not engage in certain local customs, such as the practice of feeding Christians
to the lions. Foreign vendors who maintained food stands near the coliseum might
even be criticized for benefiting from unethical complicity in the practice. The same
judgment could be drawn regarding the Spanish inquisition’s practice of torturing
and executing persons deemed heretics by the interpreted beliefs of the Roman
Catholic Church. Certain customary practices of early American Puritans included
similarly objectionable rituals not endorsed by all ministers. For example, persons
accused of conspiring with the devil and practicing witchcraft could face a water
test, where the accused is bound and thrown into the water. Sinking (but possibly
drowning) proved innocence while floating offered proof of guilt (the pure water
would reject an impure person, as they rejected Christian baptism), leading to
potential execution. !

The factual existence of these various historical practices as a religiously
connected part of local culture does not mean they were normatively “right.” The
same issues may be posed today as different cultural practices and traditions, some
linked to professed religious beliefs, encounter the ethical scrutiny of an evolving
global society. Determining ethical minimum conditions principles sometimes
requires starting with extreme cases and working inward until more difficult
dilemmas blur the setting of clear normative priorities among competing value
principles. With reference to cases already discussed, consider whether “honor
killings” should be proscribed as a minimum ethical standard, even if endorsed by a
country’s religious majority. After reviewing the various discriminatory practices
discussed above related to race, gender, religion or some combination of these
clements, identify what other standards might comprise part of a minimum
common morality guideline for a global society.

Another class discussion exercise could examine similar ethical issues raised by
clashes between local culture and global values as applied to practices embedded
in the caste system in India. Grounded in Hindu religious beliefs and customs,
for 1,500 years the caste system has segregated Indians into groups with distinct
political roles and socioeconomic privileges. With each person’s place in society
determined by birth, the culture left little room for substantial individual growth
or improvement. India’s 1950 constitution forbids caste discrimination and quota
policies reserve a proportion of national and state legislative seats, civil service
positions, and university admissions for the lowest class of Untouchables or Dalits.
Nevertheless, many caste system practices endure as a part of Indian culture and
continue to shape and define important elements of India’s political, economic
and social life.!?
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For MNEs and other external actors that interface with a local culture, responses
can vary along a continuum, from adopting local values and practices to seeking an
accommodation with local customs without sacrificing core standards, to supporting
active change in practices where local culture clashes with global values. Business
generally selects one of the first two approaches. An example of the adoption of
local values appears in the last chapter, reflected in MNE marketing campaigns
in India that promote skin-whitener products as a way to attract a desirable
husband, improve social status and attain wealth. The second approach of cultural
accommodation within acceptable normative bounds recalls initiatives in countries
such as Bangladesh and Taiwan to establish certain minimal standards on such issues
as child labor and debt bondage where MNEs own or contractually influence local
factories.

MNE actions may also actively support changes in local cultural values, but such
impacts are generally indirect, unintentional or at least unacknowledged. The actions
against South Africa’s apartheid policies represent one of the few instances where
some MNEs openly campaigned to change a country’s dominant (if minority)
cultural system. Other international actors, including governments, intergovern-
mental organizations and NGOs, confront similar options where local culture
clashes with global values. Although political deference to national sovereignty often
limits governmental actions and can effectively inhibit NGO activities, these actors
sometimes openly promote changes to local culture when other priority values can
be advanced.

Exhibit 8.3 discusses a controversial project led by the chief minister of India’s
state of Andhra Pradesh. This socioeconomic initiative emanates from the state’s
governing political authority but receives active support and funding from the World
Bank. Aimed ostensibly at addressing poverty issues, the Velugu or “light” program
specifically selects only poor and lower-caste women as participants. The article
portrays some of the resulting cultural impacts on the role of women in family
relationships and the village community, as well as changes to traditional financial
and business relationships derived from the caste structure.

Identify value principles relevant to evaluating whether the described impacts
on the caste system and the role of females in rural Indian society represent
“good” cultural change. State political sponsorship provides an official sanction for
the direction, magnitude and pace of cultural change envisioned for this project.
Consider whether such governmental endorsement constitutes a necessary com-
ponent for ethical action, or if external actors should encourage or promote such
cultural value changes in the face of government inaction, or even opposition. World
Bank funding for such initiatives would not occur without official government
involvement and approval, but other international institutions, including NGOs
and MNEs, could promote complementary changes if not restrained by effective
governmental prohibitions. A related question, not addressed in the article, might
ask whether MNEs should openly endorse or otherwise support the Velugu project.
Andhra Pradesh actively sought to attract foreign investors; should those MNEs
now participate in the new “social revolution”?
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Exhibit 8.3 Breaking Caste and Gender Barriers in Andhra Pradesh

Hopes pinned on poor women to alter
economic landscape of village India

The chief minister of Andhra Pradesh, famed for luring foreign investment,
is now sponsoring a social revolution. Edward Luce reports

Life will never be quite the same for the men of
Muktipad village in the southern Indian state
of Andhra Pradesh. Their wives and daughters,
who for generations stayed indoors without
voice or influence, now dominate the village
square.

The same is happening across thousands of
villages in the 80 million-strong state of Andhra
Pradesh. In a country where lower caste women
are locked out of decision-making, the govern-
ment of Andhra Pradesh is sponsoring a social
revolution.

Chandrababu Naidu, the state’s charismatic
chief minister better known for his ability to
persuade Microsoft and other IT companies
to invest, says he aims to turn Andhra Pradesh
upside down.

The World Bank, which recently provided
a second $150 million (£94 million) loan for a
programme aimed at reducing poverty by
removing obstacles to poor households raising
their income, is betting that Mr Naidu is right.

“If we do not give power to women, then we
can forget about developing India,” Mr Naidu
told the Financial Times.

“Women are the key to eradicating poverty.”

The men of Muktipad — about 120 km from
Hyderabad, the state capital — still appear shell-
shocked. At first — when the programme started
three years ago — they forbade their wives
to attend the self-help groups and co-operative
societies that started mushrooming in the
village.

But as their illiterate wives grew in
confidence, their husbands’ leverage started
to wane.

“Our husbands used to get drunk every night
and beat us up and we had no one to talk to,”
said Ramu Lamma, president of the area’s
women’s group. “Now they are beginning to
see the benefits of supporting this. All our
daughters now attend school.”

Under the programme, it is the beneficiaries
who determine the priorities. This in itself
is something of a revolution in a country where
bureaucrats have traditionally handed out
assistance from on high.

Even where corruption was absent, it was
usually the wealthy households — and the men
who headed them — to which the benefits
flowed. This project is intended to short-circuit
that problem.

“Development projects so often bypass
the people they are supposed to target,” said
Michael Carter, India country director of the
World Bank. “What is so radical is that
the intended targets are the ones who are in
control.”

Andhra Pradesh now has 450,000 women’s
self-help groups covering 8 million impov-
erished women. The programme works by
women forming groups and raising some
money, then getting grants or loans from the
government to fund specific projects that the
groups decide on themselves.

Far from sitting around discussing “empow-
erment” or “community mobilization” as econ-
omists might have them do, the groups are
altering the economic landscape of some of the
poorer villages in the world.

For example, the women’s groups have set
up their own thrift societies that lend money to
farmers at much lower rates than India’s banks
— which generally avoid extending credit to the
poor. They have also set up residential schools
for former child labourers — including inden-
tured children, about 100,000 of whom have
been prised from their owners.

And they have banded together to cut out the
middlemen and traders who make life a misery
for most of India’s farmers — still two-thirds of
the country’s 1 billion population.

Such measures have enabled poor farmers to
sell their commodities at the true market value
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as well as buying seeds and other inputs at
lower prices. In the six districts where the
programme is firmly rooted, rural incomes have
risen sharply.

“You can increase the average poor house-
hold’s earnings from 9,000 rupees a year ($190,
€170, £120) to 24,000 rupees simply by dis-
seminating accurate information,” said Vijay
Kumar, who heads the scheme. “That is why
husbands are not beating their wives quite so
often.”

The programme also confronts caste differ-
ences head-on — India’s other great taboo. By
selecting only poor and lower-caste women and
ensuring that it is the entire village that
participates in identifying them, it has brought
into the open issues that were almost never
discussed in public. The programme is called
Velugu — or “light” in the local language.

Naturally, the list of disgruntled upper caste
men, commodity traders and disoriented hus-
bands is growing. But for the time being they
appear unable to challenge a project to which
Mr Naidu is so strongly committed.

They are also up against a 2,500 cadre of
“young professionals” who have been trained

to enable the women to do what they are doing.
Unlike the bureaucrats, “young professionals”
often sleep in the houses of the poor and eat
food from their plates. Other barriers are also
starting to break down.

“We have upper caste women in our group —
they are also poor,” says the treasurer of one
thrift society in the district of Ranga Reddy.
“They eat with us and we find we have so much
in common. Before they would not even look at
us.”

Mr Naidu also has his critics, many of whom
dismiss this as electoral engineering. Others
warn that it takes more than one project to
overcome caste barriers and male domination.
But in a country where bureaucratic indiffer-
ence is an intellectual art-form, Mr Naidu’s
initiative strikes a very different chord.

“My opponents say | am trying to win the
next election,” said Mr Naidu. “Of course I am,
and I will win because all the women will vote
for me.”

Source: © Financial Times, 2 May 2003, p. 7.
Reprinted with permission.

Challenging cultural traditions: music, movies and malls

Changes to culture and the human environment do not always reflect systemic
transformations or result from high-profile clashes between local and external
values. Many times cultural change arises from a combination of broader and more
disparate external challenges to local traditions. While singularly less impressive,
the cumulative impact from these multiple challenges can significantly affect the
direction, degree and speed of cultural change. The growth of influences associated
with globalization suggests a trend toward the potential homogenization of cultures,
promoted particularly by MNE commercial interests. In light of the predominant,
though declining, role played by US-based MNEs, these homogenization effects
sometimes appear as an “Americanization” of world cultures, rather than the
emergence of a truly global culture.

The worldwide spread of US-based popular culture has been a recurring theme,
often portrayed as a threat, for several decades. Spawned by aberrant US political
and economic dominance following the devastation of World War 11, portrayals of
affluent American life attracted attention and imitation in widely diverse countries
and cultures. Drawing initially on energy and images generated by youth-oriented
movements in the 1960s, American icons soon covered the globe via commercial-
ization channels opened by the spread of US MNEs. Particularly through music,
movies and malls, components of US culture invaded other countries, challenging
local cultural traditions while reaping economic profit for US firms.
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Music ranks as a leading example of globalization forces impacting local cul-
tures. From the enthusiastic response given rock bands on early trips behind the
Iron Curtain to the contemporary reach of MTV, popular music has especially
captivated young people from virtually all countries and cultures. Theater screens
dominated by Hollywood movies transmitted more detailed images of US ideas and
values, whether or not the stories reflected an accurate depiction of actual US life.
Television programming reinforces US cultural impacts through the rebroadcast
of many American television serials, again selected for potential audience appeal
rather than their accurate societal representation. Malls constitute a third trans-
mission channel for challenging cultural traditions, hosting retail outlets that,
whether or not foreign-owned, generally promote trendy foreign (often American)
consumer products with recognizable brand names. As discussed in the previous
chapter, MNE marketing campaigns help build local demand for these products,
often through lifestyle advertising that promotes a foreign-fashioned image and idea
as much as the actual product.

Publications critical of globalization trends often compile virtual catalogs
of real-life examples depicting the prevalence and implying the impact from MNE
promotion of entertainment and consumer goods. One book offers the following
passage to link these developments to the potential disruption, and reaction, in local
cultures. “The cultural products most widely distributed around the world bear the
stamp ‘Made in the USA, and almost any Hollywood film or video is bound to offend
traditional values somewhere. Scenes depicting independent women, amorous
couples, and kids talking back to parents upset all sorts of people across the globe
as assaults on family, religion and order” Although the nature and seriousness of
the challenge to cultural traditions posed by these globalization forces will vary with
different countries and cultures, the perception of such a threat has motivated
governmental responses in a number of countries, including purveyors of their own
cultural exports.

Canada probably feels the weight of US cultural influence more than any other
nation, with its comparatively small population concentrated along the country’s
southern border with the United States. In an effort to preserve its own cultural
identity, Canada has subsidized local television and film projects while promulgating
restrictions that limit foreign textbook sales, magazine ownership and advertising,
and the amount of non-Canadian music played on radio stations. The government
declared its right to take cultural exception to dismantling commercial trade
barriers under US—Canada bilateral accords as well as the North American Free
Trade Agreement (NAFTA). Canada’s heritage minister, Sheila Copps, also hosted
a meeting of twenty culture ministers from various countries aimed at forming
a network to prevent “national cultures from being steamrolled by global trade
and economic forces” such as reflected in the WTO. As she expressed the concern:
“Globalization is a fact of life. But it has come on us so rapidly that on the cultural
side we don’t have any institutional instruments to deal with it i

France represents both an historical transmitter of national culture to other
countries and an aggressive defender of French cultural traditions from threats
posed by more recent “Americanization” influences. Despite somewhat grudg-
ing acquiescence in the construction of a Euro Disneyland theme park outside
Paris, France imposes restrictions on the amount of screen time that can be devoted
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to US productions both on television and in movie theaters. Concerned about
the way adoption of American phrases could corrupt the French language, a gov-
ernment commission seeks to protect French culture by restricting the growing
use of anglophone terminology associated with the internet and commercial
advertising,

By law, civil servants in France should use French in communications. The
government commission directed replacing “e-mail” with le courriel and “hacker”
with le fouineur."® “Start-up” should give way to jeune-pousse, meaning “young bud.”
But the general campaign for linguistic purity, as determined by the Academie
Francaise, faces popular resistance. As observed by Gilles Perles, director of the
British American Institute in Aix-en-Provence: “It’s the fact that we’re in Europe, it’s
globalization, and it’s the Internet.” The resultant pressure on the French language
and culture appears everywhere.

A bulletin board for Mr. Clean cleaning products shouts out: “Serial
Cleaner,” a play on the phrase “serial killer,” which is well known here
from American movies. Nissan advertises its new sport-utility vehicle by
pointing out that it has plenty of “le familyspace.” A fashion supplement
in the newspaper Liberation features the latest American trend in office-
casual clothes, “le Friday wear.” A popular radio station boasts twenty
minutes of music “nonstop.”16

India, whose Bollywood studios can surpass Hollywood in the number of movies
produced annually, employs regulations that restrict the distribution of American
films to be shown in local theaters. India earns substantial revenue from foreign
distribution of its films, particularly in the large overseas communities of Indian
expatriates. Nevertheless, the government joins many other developing countries in
opposing new international trade agreements that would restrict a nation’s right to
regulate foreign imports in order to maintain national culture. These countries see
giant US entertainment MNEs posed to overwhelm local companies if regulations
are removed, risking the preservation of local culture along with the costs to local
jobs and sales that might arise from increased imports.

Exhibit 8.4 discusses an American product that might easily be found in the
company of music, movie and mall exports. Although already sold in eighteen
other Beijing locations, the opening of a Starbucks outlet at the museum within
China’s historic Forbidden City sparked lively debate over the perceived chal-
lenge to Chinese culture and traditions. More than an oddity where local culture
includes drinking tea, Starbucks’ commercial coffee ventures, particularly the
one in the Forbidden City, offended some Chinese as an affront to their country’s
long historical traditions and a seemingly blatant example of American imperialism.
Other local residents and visitors perceived nothing more than a potential economic
opportunity or just a “cool” place to hang out with friends.

A later article on Starbucks’ Chinese operations referred to a local media report
that 70 percent of people surveyed opposed the Forbidden City store and would not
patronize it. The company took other steps to lower its profile, such as reducing its
logo size, but remained there and planned to open hundreds of new cafés across
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Exhibit 8.4 Selling Starbucks in the Forbidden City

Tempest Brews Over Coffee Shop

U.S. Chain Stirs Ire in Beijings Forbidden City

By JOHN POMFRET

Washington Post Foreign Service

Beijing, November 22. A Starbucks has opened
in the Forbidden City and it’s causing a stink in
Beijing.

It could be called globalization run amok and
bad taste, even American cultural imperialism.
It is certainly an irritant to Chinese nation-
alists. Or it may be just a nice place to get a
mellow macchiato on a cold fall afternoon. But
the opening last month of the nineteenth
Starbucks outlet in the Chinese capital, smack
in the middle of the ancient home of China’s
emperors, has sparked a tempest in a coffee
mug.

“I’'m against it,” said Duan Fei, a gruff,
middle-aged officer in the People’s Liberation
Army who visited the sprawling 500-year-old
confines of the Forbidden City Museum today
with his wife and son. “This is an American
product. It’s imperialism. We should kick it
out.”

“It’s fantastic,” said Huang Bing, a twenty-
something part-time model from Shanghai,
traveling to Beijing for the first time with her
boyfriend. “Coffee is cool now. The Forbidden
City can be cool, too.”

Dozens of Chinese newspapers have reported
on the issue, focusing on complaints about
what nationalists regard as barbarian infiltration
of the hallowed halls of China’s past. It is also
a hot topic in China’s Internet chat rooms.
Beijing’s government, ever vigilant, wants the
controversy to blow over soon. And the folks at
the Forbidden City and Starbucks wonder what
hit them.

“We had no idea there would be this kind
of reaction,” said Chen Junqi, the head of
the director’s office of the Forbidden City
Museum, who has become the shell-shocked
point man in the affair. “Let’s just say this is an
exploratory deal.”

He said the museum board will meet soon
to discuss what to do about the controversy.
Starbucks is lapping it up faster than the foam
off a latte.

“What we really like is all the exposure,”
said Brian Sun, the Chinese-born boss of
Starbucks in Beijing, who has been giving
nonstop interviews to Chinese reporters. “Right
now, any exposure is good. It gets our name
known in the market. Before, people said,
‘What the heck is Starbucks anyway?’ Now
they know.”

Beijing’s reaction to Starbucks underscores
some timeless issues for China, notably its
conflicted response to Western goods and its
love—hate relationship with its own history. The
shop has touched a nerve in particular because
Starbucks is strongly identified as an American
brand, and because it is hawking coffee in a
land of tea drinkers. It highlights what many
here feel is the victory of commerce and kitsch
over a culture that, everyone in China will tell
you, is 5,000 years old.

Central to that culture is the Forbidden City,
whose only equivalent in the West could be
Versailles or Buckingham Palace. First planned
in the early fifteenth century, the 8 million-
square-foot complex of 800 golden-roofed
buildings was home to two dynasties, the Ming
and the Qing, China’s last. The door frame on
one entrance, the Gate of Supreme Harmony,
starts out square, indicating the earth, and ends
up round, signifying that all who enter are now
in the realm of heaven.

At one time, foreigners were rarely allowed
inside the Forbidden City. It was only opened
to Chinese tourists in 1949, following the
Communist revolution. Today the palace is
also one of the world’s great museums, con-
taining 1 million paintings and objects d’art.
Unfortunately, only a tiny percentage are ever
seen because the museum lacks the space to
show its treasures and the museum’s managers
— unlike those who built the Shanghai Art
Museum in 1996 — have never really backed the
idea of a museum for the masses.

Last month, Starbucks opened its shop just to
the east of the Gate of Heavenly Purity deep
inside the emperor’s palace, on the corner of
amassive square. Barely bigger than a closet, it
contains an espresso machine, a counter and
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two tables with six chairs. It serves about 300
people a day.

Starbucks’ new home is in a building called
Jiuginfang in Chinese, meaning “place of many
sleepers,” a dozing den for court officials — a bit
ironic for a merchant of caffeine. Right next to
the Starbucks kiosk is a store hawking cheesy
porcelain replicas of Chinese antiques.

“We like them here,” said one shopkeeper.
“It means more foreigners come. And
foreigners have lots of money.”

The appearance of commercial outlets in the
center of China’s cultural landmarks is almost
de rigueur in China these days. The Forbidden
City itself is already home to dozens of shops,
selling fans, film, stale cookies and Coke.

There is a Starbucks look-alike with a huge
garish sign in the middle of the Summer Palace
on the outskirts of Beijing, where China’s
emperors used to beat the heat. The Great Wall
in the suburb of Badaling looks like a Wild
West brothel at Christmas, festooned with
colored lights, and with touts selling bottled
water at outrageous prices. At the Great Wall
at Mutianyu, the PA system on the chairlift to
the top blasts out one song: “I’'m a Barbie Girl
in a Barbie World.”

Part of the reason for this is China’s lust for
development, a desire that has both awed and
amazed foreigners for years.

“It took some adjusting, just twenty years
ago, for me to get used to the National People’s
Congress being rented out for multinational
banquets,” said Jerome Cohen, an American
lawyer with the longest tenure in Beijing.

Cohen recalled a banquet at the Great Hall
of the People in 1980 when the news broke in
New York that John Lennon had been mur-
dered, stunning the diners. “When he felt it was
his turn to say something appropriate,” Cohen
said, “the vice minister of foreign trade sitting
next to me shook his head sadly and said: ‘That
man earned a lot of foreign exchange for his
country.’”

But another reason involves China’s
troubled view of its own history. For decades,
even centuries, intellectuals here have lam-
basted their history, their glorious past and
what Chinese today call their feudal roots.
These roots are both a source of tremendous
pride and obvious pain for many Chinese.
Dinner conversations with Chinese intel-
lectuals often turn into maudlin affairs — with

the intellectuals, deep in their cups, alter-
natively bemoaning and exalting China’s past
and lambasting and glorifying the West.

During the Cultural Revolution, teams of
Red Guards crisscrossed the country, smash-
ing temples and pagodas and burning books.
Today, Chinese bulldozers have flattened most
of Beijing’s old neighborhoods, replacing them
with cement-block buildings in the name of
modernization.

All these issues resonate in the Starbucks
debate.

“Opening a coffee shop in the Forbidden City
is like splattering black paint on the portrait of
Chairman Mao on Tiananmen Square. Chinese
people won’t stand for it!” one angry Beijing
resident wrote on a local Web site.

“What’s all this stuff about protecting
Chinese culture?” countered another. “Are we
supposed to get the women to re-bind their
feet? That just won’t happen.”

The issue becomes even more complicated
because China continues to have a love—hate
relationship with the United States.

“Some people believe this is US imperial-
ism,” said Chen of the Forbidden City Museum.
“They have powerfully strong ethnic feelings.
I don’t think we should criticize them. We
should protect them. They are very lovable.
Like wolves who pee around their dens, they are
protecting their homeland.”

But Chinese are not the only ones uncom-
fortable with the coffee shop. Orville Schell,
dean of the journalism school at the University
of California at Berkeley, said he also sees a
pattern of Western imperialism in Starbucks’
foray into the Chinese palace.

“Part of what makes Westerners Westerners
is that unique Promethean energy that makes
them want to go where they cannot get, and,
indeed, are often not wanted. Whether the
Amazon, Tibet, Antarctica or Mecca, there has
long been a perverse desire to penetrate the
inner sanctums of the most remote, sequestered
and reluctant places on the globe,” he said.
“The ne plus ultra of ‘forbidden’ places must
be the Forbidden City.”

But Schell continued: “I have never been one
to eschew a nice frothy cappuccino.”

Source: The Washington Post, 23 November
2000, p. A31. © 2000 The Washington Post.
Reprinted with permission.
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China by 2005. In reality, Starbucks’ appeal aims at the growing Chinese middle class
rather than the entire population, most of whom cannot afford the product’s high
cost relative to local standards. In many cases, the attraction is not the taste of the
Starbucks’ coffee but rather the image associated with its very public consumption.
The regional manager for the J. Walter Thompson advertising firm suggests that
Starbucks’ Chinese customers “go there to present themselves as modern Chinese
in a public setting,” typically spending extended periods of time lingering over their
drink. A customer in Shanghai reported that he preferred the taste of tea, which
he drinks at home, but buys coffee from Starbucks because “It’s an attitude” — one
of “relaxed affluence.”"”

A Starbucks outlet in the Forbidden City will not cause the abandonment or
collapse of Chinese culture. However, is Starbucks’ entry into China only symbol,
or substance as well, in terms of posing a challenge to cultural traditions? Consider
the emerging cumulative impact of hundreds of Starbucks cafés spread across
China, combined with other food and fashion outlets. Add to this picture the Great
Wall of China trimmed with Christmas lights while a nearby chairlift treats passen-
gers to the song “I'm a Barbie Girl in a Barbie World.” At some point, do seemingly
small and relatively innocuous foreign pieces of music, movies and malls become a
more significant collage of external cultural influences that can change local culture?
Who should decide whether the direction, degree and speed of that change are
desirable?

For China, the opening to global forces comes through explicit government
decisions with active attempts to exercise regulatory control over the operations
of foreign MNEs. Nevertheless, even this centrally planned and controlled economy
faces monumental challenges to manage foreign influences through multiple layers
of regional and local governments across business sectors being transformed
under the dynamic of growing market forces. China’s entry into the World Trade
Organization will place even more constraints on the government’s ability to impose
nationalistic restrictions. To complicate matters further, the external forces that
appear ready to progressively alter Chinese society stem from multiple and diverse
foreign sources, with easily identifiable US influences actually playing a relatively
minor role.

Despite the conception that “globalization” and “Americanization” are nearly
synonymous, at least in the world’s popular culture, reality presents a distinctly
more varied and nuanced mosaic. US MNEs no longer dominate global commerce,
as European, Japanese and a few enterprises from other countries have bought
or overtaken many prominent American brands. As observed in the book Global
Dreams, which critiques the growth of MNE commercial influences in general, “It
is now obvious that you do not have to be American to sell American culture.”'®
As the authors observe, Japanese or European MNEs have purchased major US
music and movie studios, or surpassed traditional US labels in capturing global
markets. Is it still American culture if peddled or adapted by non-American
ownership?
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Blends and contrasts in corporate culture

The reality of modern business strategy increasingly blurs the nationality of MNEs,
their products and even their work force. Cross-investments, joint ventures, mergers
and a vast array of intercorporate alliances mix and match business organizations and
operations, especially across the Triad of North America, Europe and Japan. As a
corollary result, cultural components and associations within these business units
also mix and evolve. An MNE must blend the customary values of a managerial staff
and work force comprising thousands of individuals drawn from scores of countries
with distinctively different cultural traditions. Link that enterprise to several other
similarly challenged MNEs through strategic alliance arrangements and the task of
managing this multinational, multilingual, multicultural Tower of Babel comes more
clearly into focus.

MNE: seek to foster a common corporate culture to facilitate the coordination
of essential functions, although the resulting blend increasingly reflects a multi-
national hybrid more than any single national model. Most MNE operations retain
dominant traits drawn from developed home country cultures, including the slower
incorporation of Japan’s more distinctive business traditions. Cultural challenges
still emerge from contrasts in the developed countries between MNE and local
business styles and priorities, including the ordering of relationships among
corporate stakeholders.

For example, US management practices prioritized return to shareholder
value over the interests of other stakeholders. By contrast, traditional European
approaches often incorporated management, labor and government interests
through tripartite dialogues that reflected a broader array of socictal interests.
The Japanese culture of consensual decision making recognized labor security as
an important management objective, along with responsiveness to government
leadership on actions required to meet Japan’s developmental needs. These varying
approaches shaped different roles for business within their societies, affecting the
broader matrix of cultural traditions. Nevertheless, shifting patterns of competition
and collaboration among MNEs from all three regions increasingly mute these
historical differences through the impact of global business strategies.

Cross-investments and strategic alliances raise issues of how much to adjust
or adapt an MNE’s traditional business culture to a new national environment,
with resulting impacts on the host country’s culture as well. US MNEs in Europe
encountered societal criticism for insufficient sensitivity to employee welfare in
large corporate lay-offs or plant closures."” Japanese MNEs with company union
traditions faced the prospect of more adversarial negotiations with independently
organized labor unions in the United States, sometimes choosing to locate plants in
non-union states instead. Japanese and US differences emerged regarding the role
of intellectual property in serving private versus community interests, as illustrated
in a business dispute involving IBM and Fujitsu.”

Despite such differences in corporate practices among the developed countries,
resultant challenges to cultural traditions can be mediated by relatively strong
government institutions capable of regulating most undesirable impacts. By con-
trast, when MNEs operate within many developing countries and transitional
economies, business cultures differ more widely while host governments possess
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less effective regulatory powers and options. A host government’s mediation task
proves especially difficult when MNE operations pose no direct challenge to official
policies but exert diffuse, cumulative impacts on cultural traditions. Ethical analysis
can examine such cases to evaluate the relative degree of responsibility different
actors hold to assess and guide this type of cultural change.

For example, many Latin American countries exhibit embedded cultural
practices that reflect traditions associated with both paternalism and machismo. The
region’s common Spanish heritage helped shape a patriarchal structure and person-
alized leadership style that marked the socioeconomic dominance of local family
grupos.”’ When MNEs sought joint venture partners to enter these countries,
the grupos generally comprised the relatively small number of firms well enough
established, both economically and politically, to constitute attractive allies for the
foreign investors. Once conjoined, these commercial partners faced numerous
challenges as they sought to either blend or choose between various aspects of their
distinct business cultures, with potential resulting impacts on the surrounding host
country’s cultural traditions as well.

In the area of labor relations, privately held local companies sometimes
approached employee issues the way landed elites dealt with rural workers, with the
patron expecting personal loyalty while assuming paternalistic responsibilities
toward his workers. By contrast, many US MNEs entering Latin America brought a
more formal, institutional approach to labor relations, managed under the guidance
of professional human resource executives. Gender issues also emerge when dealing
with local machismo traditions and attitudes. The local hierarchy of predominantly
male managers and business customers can create issues of authority and fair
treatment for female employees in jointly run operations, including expatriate
women raised and trained in the MNEs” home country culture.

In another region of the world, Thomas Singer offered an early example of the
ethical dilemmas MNEs confront in different cultures when he discussed Kaiser
Aluminum’s operations in Ghana during a conference on international business
ethics in 1978. Among many labor relations challenges, he related how offering local
workers traditional US-style medical coverage created conflicts with the local social
structure. As he described the situation: “A Ghanaian worker may have more than
one wife and is forced to choose which one should be covered by the company
plan 22The Ghanaian concept of extended family also presented other sociocultural
issues, such as how benefits from company disability or death insurance should be
distributed among the many relatives.

The issue of employee benefit coverage for polygamous workers can still pose
cthical questions for MNEs, especially where local cultural and sometimes religious
traditions clash with most home country norms. Indonesia presents a contemporary
test. Although not illegal, polygamy was discouraged for nearly two decades under
the Suharto regime. More recently, polygamy is reportedly on the increase, with
even the country’s vice-president openly maintaining three wives. Some advocates
point to passages in the Koran that support the practice, with conditions, while other
Islamic scholars argue for an interpretation in light of contemporary social con-
ditions.?* Would MNE subsidiaries or joint ventures simply be respecting local
culture and religious practice by covering all wives and all children under employee
benetfit plans, or would the MNEs be encouraging polygamous practices that, at least
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in many home countries, may be perceived as a violation of ethical norms and
women’s rights? To which stakeholders should the MNEs respond, and which
principles should guide their actions?

These business culture issues of blends and contrasts relate to broader
globalization challenges to local culture because an evolving business culture will
inevitably impact the surrounding host society. An MNE’s presence within a
country’s economy transmits far more cultural influence than the mere importation
of foreign goods. An MNE’s reaction and responses to host country traditions can
shape the direction, degree and pace of cultural change. From the standpoint of
ethical decision making, the key decision choices when business cultures differ
are: What cultural approach is “better,” and Who decides? Teleologists would want
to assess selected cost/benefit measures for each decision case. Deontologists would
seek to apply priority principles of fairness and justice. Consider how each approach
might be used in evaluating cultural traditions such as paternalism, machismo and
polygamy, and then evaluate the appropriate role and relative influence of different
actors (local and foreign business partners, governments, civil society groups) in
deciding how to respond.

Other international organizations, including intergovernmental institutions
and NGOs, also face cultural change issues as they multinationalize or denationalize
their staffing. Most UN institutions reflect the concept of an international civil
service, while some EU institutions promote a similar approach on a regional level.
The outlook, values and decisions taken by such officials can lead to cultural change
just as surely, if perhaps not as directly or visibly, as MNE activities. The critical
difference is that such international organizations are perceived legitimately to
transcend individual national or cultural boundaries and hence appeal to common
core standards, whereas MNEs remain wedded to the duality of both a global and a
local personage, presenting more of a dilemma of choice. Do private MNEs carry
less responsibility than other international organizations to follow the emerging
value standards of a global community? Who should decide What cultural standards
MNE:s should adopt —Where, When and Why?
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Chapter 9

NATURE AND THE PHYSICAL
ENVIRONMENT

Introduction

HE CONCEPT OF NATURE encompasses the myriad of elements

that surround and sustain life, including essential resources in the physical
environment that permit the maintenance and continued evolution of human life.
As with culture and the human environment, change constitutes an integral part
of nature and the physical environment. Critical normative questions arise from
the unique type of interaction that occurs between humans and their physical
environment. While all life adapts to changes in nature, humankind evolved unique
capabilities to alter significantly its physical environment through intentional as
well as unintentional actions. The capacity to affect the direction, degree and speed
of change in the physical environment presents both dangers and opportunities. In
essence, this capability involves the potential for conscious choice. Ethical analysis
can help clarify the value implications of potential alternative actions and provide a
guide to reasoned decision making.

The twentieth century saw exponential growth in human capacity to alter the
physical environment, with accumulating evidence of adverse and potentially far-
reaching damage to air, water and land resources. Globalization trends spread the
scope of these impacts and sped their transmittal around the world through trans-
national business operations. Increasing debate focused on whether private enterprise
calculations that drive most MNE activities can properly weigh the public good
aspects of potential harm to the physical environment. Although governments
should safeguard such public interests, many countries lack institutions sufficiently
effective or responsible enough to control environmental degradation. Furthermore,
the impact of adverse environmental actions taken in one country often spread to
other countries and regions, because air and water pollutants do not recognize nor
respect the political boundaries drawn by human authorities.

The global span of environmental issues shapes responses to the “W” questions
posed by ethical analysis. The border-spanning reach of many environment problems
complicates an assessment of questions regarding Where such assessments should
take place. Although some cases, such as oil pipeline ruptures, may present relatively
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contained impacts within a specified land area, issues such as damage to the earth’s
ozone layer or depletion of ocean fishing stock threaten truly global effects. These
issues require examination of complex, interdependent relationships among many
countries and cultures. Similarly, When questions involve a potentially longer time
dimension than on some other ethical issues. Responsibilities to future generations
merit consideration when evaluating actions that can alter the sustainability of
earth’s essential physical resources.

The incorporation of broad geographic and generational elements leads to
a correspondingly wide inclusion of many public and private sector actors in con-
sidering Who possesses ethical rights and responsibilities. On one dimension, trade-
offs will exist between various human groups distinguished by their generation,
geography or level of socioeconomic development. From another perspective, issues
may involve trade-offs between human and non-human life on the planet, raising
somewhat different relative value considerations. Questions regarding What actions
should be taken depend partly on the inherent versus instrumental value attributed
to nature and the physical environment. Potential goals could seck environmental
protection and preservation, restoration or enhancement, or exploitation with
varying limits to meet sustainability concerns. The normative criteria used to choose
answers to these questions will respond to the ethical question, Why?

Conceptualizing the human relationship with nature

Questions regarding What actions should be taken, guided by reasoned ethical
choice, raise contrasting decision approaches that are dependent, in part, on prior
answers to the Where, When and Who questions. For instance, teleological calcula-
tions might first require defining whether to weigh cost/benefit outcomes for their
impact on the physical environment per se, or for how the physical environment
can serve the needs of humankind. This choice can be described as a contrast
between a Naturalistic and a Humanistic or anthropocentric ethic.' The former
approach casts humans as respectful stewards or trustees of nature and the physical
environment; the latter view emphasizes ownership and property rights, essentially
treating nature as a collection of physical resource commodities to be bought, sold
and used to serve human objectives.’

If teleological cost/benefit assessments clearly favor human welfare, decisions
still require determining whether possible outcomes should advance the interests of
the majority, the least developed, the most powerful, or other distinct groups among
human populations. Intergenerational trade-offs also arise in projecting the costs and
benetfits of actions that may, for example, require sacrificing some economic growth
and poverty alleviation now to preserve physical environment resources for unborn
future generations.

Deontological principles provide possible alternative guideposts for decision
making. For example, valuing nature and the physical environment could mean
seeking environmental protection, restoration and/or enhancement, signifying
increasing levels of duty and obligation. Causality could be used to allocate some
responsibility, with parties causing harm to the physical environment incurring
requisite duties to restore the damage done (i.e. the “polluter pays” principle).
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Responsibilities toward the environment might also be apportioned according to
capability, with actors (countries and/or companies) possessing the most capacity
to protect nature’s resources bearing proportionate obligations to do so. Evaluating
a party’s degree of control over actions impacting the environment suggests one
way to help operationalize principles dealing with causality and capability, such
as assessing the level of ownership or influence a corporate entity holds in a joint
business venture.

Relevant deontological guidelines might also be conceptualized in the context
of international human rights principles. The UN Universal Declaration of Human
Rights does not address rights linked specifically to nature and the physical
environment, but broad environmental principles have emerged from UN forums
such as the landmark 1992 Earth Summit in Rio de Janeiro. Perhaps there should
be an individual human right to a clean and safe environment, and a corollary duty
to protect such an environmental right for future generations.3 Alternatively, rather
than focusing on rights of the individual, environmental principles might begin
from a recognition of complex interdependence between human and non-human
life, evolving within the common surrounding sphere of nature and the physical
environment. Conceptualized thus, a common morality ethic might develop to
match the direction and needs of an emerging and sustainable global community.

Protection, restoration and sustainable development

Over the past several decades, rising concern about increased damage to the
carth’s physical environment sparked remarkable growth in the time, attention and
priority accorded environmental issues by governments, business and NGOs.
Few advocates populate the extreme positions that argue for either unconstrained
exploitation of environmental resources or absolute preservation policies that would
negate potential human development. However, vigorous debate takes place across
the intervening spectrum where diverse public and private sector actors pursue
agendas that reflect some combination of environmental protection, restoration and
sustainable development goals.

Natural resource projects in developing countries provide some of the most
prominent and useful examples for ethical analysis. As illustrated in earlier chapters,
these projects often involve interrelated political, cultural and environmental
concerns, as portrayed in case scenarios on MNE investments in Nigeria and Papua
New Guinea. Countries with relatively ineffective government institutions run the
greatest risk of adverse environmental (and political and cultural) impacts from
such large natural resource investments.

A long-running controversy over environmental damage associated with the
exploitation of oil reserves in Ecuador? poses a series of important questions for
ethical analysis. This precedent-setting dispute led to a court case filed in New York
based on assertions of environmental damage caused during a quarter-century of oil
development by a joint venture operation involving US-based Texaco. Although most
environmental impacts occurred close to the project’s oil drilling and transport
activity in the Ecuadorian Amazon, Texaco’s involvement drew foreign NGOs and
US courts into the dispute, raising questions about where the resulting legal case
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should be adjudicated. A related question might be asked in terms of whether the
incident’s location makes any different to an ethical evaluation of this case scenario;
i.e. whether some minimum common morality standards of environmental respon-
sibility apply worldwide or relative standards of local legal, political or cultural
practices should guide ethical judgments.

Timing questions arise primarily in retrospect, asking when project perfor-
mance should be evaluated and whether contemporary or prior environmental
standards should be used to judge the business venture’s activities. Texaco’s president
argued that the business venture “complied not only with Ecuadorian laws and
regulations but also with prevailing international industry standards,” asserting
further that most oil spills resulted from natural disasters rather than operational
shortcomings.5 Other Texaco officials compared operations in Ecuador to “the
way the oil patch was operated in the US twenty years ago,” protesting the use of
standards evolved in the early 1990s to judge the company’s work dating from
1967.° By the time the court case was filed, Texaco’s involvement in the Ecuadorian
project had ended.

The question of who has responsibilities in this case scenario becomes linked to
issues of timing as well as control and capability. The government of Ecuador not
only set the prevailing legal regulations for business activities but actually
participated directly in developing an oil sector that became a principal component
of the country’s economy. The state oil company, Petroecuador, was Texaco’s joint
venture partner in the project, Texpet. Texaco held a minority ownership position
with 37.5 percent of the joint venture but exercised operational control through a
contract with the government of Ecuador. The operating contract expired in 1990,
two years before Texaco sold its share and three years before the court case was filed.
Consider how these various factors might be used to allocate relative responsibility
between Texaco and the government of Ecuador for actions undertaken by Texpet.
Governmental authorities clearly possessed legal, regulatory and ownership power
over the venture. Texaco held only a minority equity position in Texpet through
a foreign subsidiary, but its corporate affiliate was proximate in the Ecuadorian
site, possessed the relevant technical knowledge and exercised operational control
of the project.

Decisions on when to evaluate factors in this case scenario also affect the
identity of who is involved, since the composition of both business and government
actors evolved over time. When Texaco sold its shares in Texpet the company’s
existence as a legal person in Ecuador changed, leaving the US parent corporation
as the targeted respondent for public criticism or legal action. As the court case
dragged on, a 2001 merger created a new entity, ChevronTexaco. Corporate repre-
sentatives contend that the new enterprise cannot be sued or held responsible for
actions taken by a company that no longer exists.” The government of Ecuador also
experienced transformations in its leadership, character and position during this
dispute. After initially opposing the attempt to file a case in New York courts, the
government changed its position when a different political faction took control.
Then, in 1995, the government reached and certified an agreement whereby Texaco
reportedly spent $40 million to help clean up some toxic wastewater pits in rough
proportion to its former ownership share. However, both local and foreign critics
attacked this agreement and it was voided by the next Ecuadorian administration.®
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The above issues pose the question of when one should identify who is respon-
sible for the results of actions that occurred in the past. A related question would
ask who should make decisions now that will affect future outcomes, especially
if judgments holding Texaco liable could adversely affect future investment in
Ecuador’s important oil sector. What role should be played by US courts, the
(current) Ecuadorian government, complainant Indian tribes, or environmental
NGOs? (The next chapter includes an update to this case scenario which set new
legal precedents when the New York court sent the case to Ecuador for trial in 2002,
but ruled that the foreign court’s decision would be binding on the US parent
company.)

Difficulties also arise in deciding what actions would fulfill ethical obligations in
this case. The legal suit initially sought $1 billion in damages but the magnitude,
recipient and purpose of such an award appeared unclear. Determining a specific
monetary damage amount appeals to teleological calculations, but such measure-
ments require deciding what to include, how to value covered items and whether
to offset damages by benefits produced. For example, local villagers could receive
money based on whether they incurred some disease from getting oil on their
skin, or suffered lifestyle changes due to a reluctance to walk on oil-treated roads
or bathe in polluted lagoons. One approach would compensate 30,000 affected
residents for their losses; a different standard might instead (or additionally) require
restoration of the environment (if clean-up is possible). Alternatively, a cost/benefit
assessment that recognizes the importance of oil to Ecuador’s overall development
goals might conclude that a certain level of environmental damage represents
an acceptable and perhaps inevitable corollary of the country’s desire and need for
economic growth.

Ethical assessments might also focus attention on actions that could shape future
outcomes, drawing on this past case learning experience. As Texaco’s critics
prepared to file the New York court case, Ecuador’s government joined the ten oil
companies then exploring in the country to sign the first guidelines aimed at limit-
ing oil pollution. US-based Conoco claimed that arrangements established for its
new operations would amount to “an environmental showcase.” Planned measures
included:

. Re-injecting underground the salt water produced from drilling,

. Incinerating trash and recycling chemical drums.

. Storing toxic fluids in portable steel tanks for recycling.

. Burying pipelines.

. Limiting deforestation to 1,000 acres of an initial 500,000 acre area.

. Replanting cleared areas with fast-growing native trees.

. Providing local health clinic services.

. Limiting use of company-built access roads for illegal colonization of lands

through check points and satellite photography.9

Evaluate whether this list of measures represents an appropriate minimum set of
guidelines for ethical conduct. Consider if other standards should be added and
whether such guidelines should be made legally mandatory by local or home country
law, or by international treaty. Of course, agreed guidelines must still be effectively
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implemented and even well intended follow-through actions do not always produce
the anticipated results or satisfy all parties who had endorsed the standards. Exhibit
9.1 reports on an oilfield project developed by Chevron in Papua New Guinea
around the time Ecuador formulated its initial guidelines to control oil pollution.

Exhibit 9.1 Good Intentions Still Yield Dilemmas for Chevron

Chevron Tries to Show It
Can Protect Jungle While
Pumping Oil

But Papua New Guinea Tribes
Grow Restless Over Pact For
Pipeline and a Road

By CHARLES McCOY
Staff Reporter of THE WALL STREET JOURNAL

Soroga, Papua New Guinea. . . . Chevron and
its partners have spent more than $1 billion
developing the lagifu and related fields above
Lake Kutubu, a crystalline pool eleven miles
long and three miles wide that’s said to be
home to spirits and a giant lizard. They have
almost completed building a 159 mile pipeline
through some of the world’s most pristine jun-
gles and mangrove swamps. At the sea, tankers
will receive oil in waters rich with tuna, shark
and shellfish.

With world leaders gathered in Rio de Janeiro
to discuss salvaging the planet, big resource
development projects like this are in for a lot
of heat from environmentalists. Extracting oil,
minerals and timber has left a trail of environ-
mental wreckage in the Third World, often
without generating any wealth for the impov-
erished people there. Environmentalists talk
of fostering “sustainable development,” raising
living standards without devastating the ecol-
ogy, but so far those discussions haven’t gotten
much beyond projects like butterfly farming and
crocodile ranching.

To Chevron, the Kutubu field is a more
practical model of sustainable development: a
new kind of eco-friendly extraction project.
The company has gone to unusual lengths to
blunt the impact of its operations on the forests.
And it says it has tried to ensure that money and

benefits from the oil actually get to the local
people, members of the Fasu, Foi and other
tribes who lived in Stone Age isolation until the
1930s. Among other things, Chevron buried its
pipeline to minimize rain-forest damage. It has
committed about $45 million to building a
highway, schools and clinics in a place where
illiteracy is high, life expectancy low and
transportation nearly impossible.

“We’ve tried to make this a model effort for
development that is environmentally sound and
socially responsible,” says William Fraizer, the
project’s director of environment and safety.
Even some environmental groups agree the
company has tried to be responsible here.
“It will be a different story if they spill a
bunch of oil, obviously, but so far, it looks like
they’ve done quite a good job,” says Don
Henry, South Pacific director for the World
Wildlife Fund.

Yet deep in the jungle, it becomes clear
that Chevron is having difficulty controlling
its impact here. Ironically, local clans have
demanded more development than Chevron
and environmentalists originally wanted. Vital
hunting and fishing have been disrupted by
the company’s operations. And Chevron is
enmeshed in countless jungle disputes — some
of'its own making, others caused by corruption,
inertia, cultural misunderstanding and ancient
tribal enmities . . .

Papua New Guinea is a wild, complicated
place. The country’s 4 million people speak
more than 800 dialects. Tribal warfare with
bows and arrows remains common. About
80 percent of the island is covered with a dense
weave of primary jungle, one of the largest
stands of tropical trees left in the world. Plant
and animal life is amazingly fecund: Lake
Kutubu holds ten species that exist nowhere
else.

“It’s a unique place because it’s relatively
intact and tremendously diverse,” says Russell
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Mittermeier, president of Conservation Inter-
national. “It has incalculable environmental
value.”

To keep it that way, Chevron says its engi-
neers designed the project specifically to
lighten its “environmental footprint.” It kept its
base camps, pipeline and all but a sliver of road
away from the lake’s water-shed. Originally,
Chevron considered drawing water for con-
struction and drinking from the lake; after some
landowners complained, mentioning, among
other things, the giant lizard, the company
decided to get its water elsewhere.

Burying the pipeline and trying to minimize
road construction were the biggest concessions.
An underground pipeline requires only about
half as much forest to be cleared as an above-
ground one. Burying and submerging the
pipeline added “tens of millions of dollars” in
costs, says Mark Puckett, Chevron’s managing
director here. Mr. Puckett says modest correc-
tions in the course of the pipeline were made on
the spot when field managers came across
particularly impressive old trees or other
natural spectacles.

To reduce road building, Chevron flew in
equipment and personnel by helicopter. It also
initially planned to cut only a few oil-field
roads connecting wells and a “pipeline track,”
a temporary road for laying the line. After
construction, Chevron would allow about half
this track to return to jungle and maintain the
rest as a private trail, off-limits to the public.
All told, Chevron says its operations should
permanently clear only 1,500 forest acres;
the country has 88.8 million acres of forest.
“Really, the impact is relatively minimal,” says
Mr. Fraizer. “When you consider the terrain
and the challenges, heck, I think the whole
thing is pretty darn impressive.”

Chevron also tried to buy peace by providing
millions of dollars for civic improvements,
including clinics, community centers and class-
rooms, supporting scholarships and providing
water tanks in bush communities. The company
also notes that construction has provided
thousands of jobs at wages unheard of here
— $500 a month or more for some workers.
Annual per capita income in Papua New Guinea
is $850.

Best-laid plans. But many of Chevron’s
plans have gone awry. It turns out the tribesmen
don’t necessarily want to remain in isolation.

They demanded a highway as part of their com-
pensation. So Chevron is carving a $40 million,
sixty-six-mile crushed-limestone highway
through the mountains.

“We didn’t need that road for our operations,
but the people wanted it,” says Mr. Puckett.

Now the road is partly finished, and some
people are having second thoughts. Along
the road have come outsiders, many of them
from the tribes around Mendi, the regional
capital. To the Fasu and Foi, the Mendi people
seem fierce and lawless. A woman — Sosoro
Hewago’s cousin — was raped by an outsider
who came in on the road not long ago. The road
has also brought other problems: liquor, theft,
poaching and squatting . . .

Save our road. And the proposed off-limits
pipeline track? The highland tribes near the oil
fields want it maintained as a public road. So do
the coastal tribes in the southern reaches of the
pipeline area, although they want the bridges
removed to keep out the highland tribes. Both
threaten trouble if they don’t get their way . . .

The prospect of a public pipeline road un-
nerves Chevron. “It’s not in the best interest of
the safety of the operation or of the environ-
ment,” Mr. Puckett says. But privately, several
Chevron officials concede that it appears inevit-
able. Ominously, there are already rumors that
logging companies are trying to buy timber
along the pipeline track. Christopher Hershey,
director of the Melanesian Environment Foun-
dation, says it’s “inevitable that loggers will try
to invade those forests if the road is open.”
Given the country’s experience with logging
— wholesale corruption and horrendous clear-
cutting — Mr. Hershey finds this development
“very alarming.” . . .

What will happen. Some Chevron officials
themselves say they worry about the clans’
future. “You put in roads, you introduce
amounts of money that have never been seen
before . . . it all invites change, and often it’s not
change that really helps people,” says James
Harrington, Chevron’s manager of land and
government relations in Papua New Guinea.
“You wonder if the money ever gets directed
to the basic needs of the people; you know that
in a lot of cases, it doesn’t.”

Mr. Harrington figures the conflict will
probably interrupt oil production at least
temporarily — perhaps several times over the
life of the oil field. Indeed, some people wonder
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if Chevron can make much money here.
The company has called the field “nominally
profitable” based on projected oil prices of $18
a barrel. Oil now has risen to $22.60 a barrel,
but if the clans shut down production — or if
oil prices fall — Chevron could have a very
expensive engineering showcase on its hands.

In the bush, people worry about their live-
lihoods, not Chevron’s. They grumble that the
construction, no matter how careful Chevron
says it has been, has chased away game and
ruined fishing — vital sources of protein in many
villages. When talk turns to oil in the smoky
half-light of the longhouse at Hebai’ia, a dozen
huts on stilts on a bluff above the Ai’io River,
men click their tongues fiercely — the local sign
of disgust. “Our river runs muddy and we don’t
catch fish,” complains bigman David Sagana,
who wears pin-striped shorts and a Harley-
Davidson T-shirt. All around, tongues click and
heads nod.

“We have fished here all our lives, and
we could get two baskets of fish in an hour’s
time,” he continues. “Now our men fish during
the day and our women fish at night, and we
don’t catch enough to feed our children.”
Hunting, they say, has suffered, too. “The
animals have become frightened and have run

away,” explains another Hebai’ia man, Yatu
Herai.

River people without fish. Chevron’s Mr.
Fraizer says any animals that have left should
return when construction tapers off. But the
people of Hebai’ia and elsewhere don’t believe
Chevron, and they’re frightened. “We are
river people here,” says Mr. Sagana. “When
Chevron is finished here they will go back to
their white man’s houses where they will have
whatever they want, but without fish in the
river, we will have nothing.”

Chevron has said little to villagers about
another nightmarish possibility: an oil spill or
explosion. In an environmental plan submitted
to the government, Chevron calls the chance of
such disasters “very low,” but out in the bush
it appears that no one has discussed it at all.
Not a single villager of the dozens asked has
ever heard of the Exxon Valdez. Not one says
Chevron representatives have mentioned the
potential for accidents — or their consequences

Source: The Wall Street Journal, 9 June 1992,
p. Al. © 1992 by Dow Jones & Co. Inc.
Reproduced with permission of Dow Jones &
Co. Inc. via Copyright Clearance Center.

Chevron followed many of the standards designed for environmental protection
but still encountered difficult ethical dilemmas as the desires of various stakeholder
groups differed or changed during the implementation process.

To reduce its “environmental footprint,” Chevron kept most activities away from
a sensitive watershed area and used helicopters to transport equipment and
personnel. Burying the pipeline protected one-half the affected forest area but
added “tens of millions” to project costs. Local workers received high wages for con-
struction work and the company financially supported clinics, schools and other
community activities. These steps reportedly gained initial approval from local
residents and environmental NGOs, but disagreements emerged that required
choices on who should decide what other steps constituted appropriate ethical
actions.

Initial plans contemplated building a network of limited and largely temporary
roads to construct and maintain the pipeline, restricting public access to protect
forest areas. Both highland tribes around the oilfields and coastal tribes nearer the
pipeline’s exit point insisted the pipeline road should be public, although the coastal
tribes wanted bridges removed to keep away visitors from the highland tribes.
Chevron worried that responding to the tribes’ expressed desires could jeopardize
environmental interests by opening the forests to clear-cut logging operations by
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timber companies, a fear shared by environmental NGOs. An additional crushed-
limestone highway demanded by highland tribes to reduce their isolation already had
proven a mixed blessing. The road opened the way for new socioeconomic connec-
tions among mountain regions but also facilitated theft, poaching and occasional
violence by outsiders, bringing a follow-on demand that Chevron police the highway
in order to prevent trouble.

In addition to problematic choices in how to respond to competing and
changing stakeholder interests, the Chevron project reportedly diminished river
quality and chased away wildlife. Beyond their immediate environmental effects,
these changes adversely affected fishing and hunting practices, threatening local
traditions in ways reminiscent of the cultural impacts brought on by mining projects
examined in the last chapter. Apparently unexamined, at least among the local
residents, was the potential for serious environmental damage resulting from oil
spills or explosions, raising questions about who provided capable, fully informed,
understood consent for this project.

Preservation versus development —and who pays?

For oil production projects, potential deforestation impacts represent a side effect
of construction activities or an unintended follow-on consequence of building access
roads. Examined more directly, business activities in the forestry sector present a
fundamental challenge to the management of human relations with nature and the
physical environment. The majority of all plant and animal species reside in forests,
along with diverse groups of indigenous people. Forests also act as a natural “sink”
for carbon-based gases related to global warming. Yet the world has lost over one-
half its tropical forests, mainly during the twentieth century.'” The most common
choice posed on forestry resources casts preservation goals versus development
activities through logging. Core ethical issues center on who decides, who benefits,
and who pays.

Exhibit 9.2 discusses a decision facing the government of Suriname in 1995.
Tropical forests virtually untouched by significant logging operations cover the vast
majority of this country, where most of the population resides along the Atlantic
coast while a number of indigenous tribes still live in the forests. Confronting
serious economic problems, Suriname’s government viewed the exploitation of
forest resources as perhaps the only available development option. The government
invited bids from timber companies and received proposals from Indonesian and
Malaysian MNEs that sought logging rights to nearly one-quarter of the country.
Despite some domestic protests, the article portrays the legislature as poised to
accept at least some MNE investment proposals. However, environmental NGOs,
international organizations and the US government also entered the debate, arguing
against the proposed deals and offering alternative economic inducements.

Much of the debate over Suriname’s decision revolved around teleological
assessments of whether timber company proposals or the environmentally focused
alternatives promised the better cost/benefit outcome. The main challenges in
applying this decision approach lay with specifying the units to be measured, the
point in time to calculate results, the degree of confidence in projected outcomes,
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Exhibit 9.2 Bidding for Suriname’s Rain Forest

Proposal to Log Suriname’s Rain Forest
Splits the Needy Nation

By GARY LEE
Washington Post Staff Writer

Paramaribo, Suriname. With tree stocks in
their own countries nearly exhausted, three
giant Asian lumber conglomerates are vying
to make this cash-strapped South American
country an offer it can’t refuse. The prize
they seek: logging rights in one of the largest
unspoiled expanses of rain forest in the western
hemisphere.

The proposed logging sites would eventually
encompass more than a quarter of the country,
an area the size of Maryland. For months,
environmental groups have been fervently
lobbying the Surinamese government to reject
the deal. But with the first vote on the proposals
expected this month, Suriname’s parliament
is leaning toward approval.

As a parliamentary vote approaches, the
logging proposal has split this former Dutch
colony. Critics attack it as an attempt to sell
off one of the world’s natural wonders. Pro-
ponents, including some leading Surinamese
politicians, view it as the only way to bring
back the country’s economy from the brink of
collapse. Once boasting the highest standard of
living on this continent, Suriname now suffers
from 500 percent annual inflation, an alarming
rise in hunger and a sudden flood of beggars in
the streets.

“On the one hand, we can sacrifice our only
real natural resource,” said Ernie Brunings,
an outspoken member of parliament. “On the
other, we can let our people starve. Neither
option is acceptable.”

The Indonesian and Malaysian logging firms
are mounting an all-out campaign for approval.
Bribery is rampant, according to Bruning. “Ina
country where parliamentarians make no more
than a few dollars a month, some view a little
added cash as most welcome,” he explained.

In a deft move, the Malaysian-based Berjaya
Group Berhad, one of the three logging firms,
put Surinamese businessman Surendre Mungra

in charge of its local operations. His brother,
foreign minister Subhaas Mungra, has in turn
cast his lot on the side of the loggers.

But critics say that, even leaving aside
environmental considerations, the proposed
logging deal offers Suriname a price far below
what the lumber is worth. The firms would
pay an average of $3 per acre annually for the
logging rights, according to an analysis by the
Washington-based World Resources Institute.
Timber rights in Pacific Northwest forests can
go for up to 10 times that.

“The companies involved seem fishy, the
negotiations have been murky and the timing is
bad,” said Timothy E. Wirth, undersecretary of
state for global affairs and chief spokesman on
environmental issues for the Clinton admin-
istration, which has twice sent delegations
to Suriname to argue against the proposal.
“The deal has all the elements of a colossal
mistake.”

The biggest reason for the outcry is the sheer
size of the proposed timber concessions. If
approved, logging would start a short distance
from the capital city of Paramaribo and encom-
pass two enormous tracts in Suriname’s
midsection, a total area of more than 7 million
acres.

With that foothold, critics warn, loggers
will likely forge deeper into the span of vener-
able, largely virgin forest covering the Guyana
Shield, a rock formation that spans Suriname,
neighboring Guyana, French Guiana and part
of Venezuela.

Although the contracts would give rights
only to a percentage of the trees in every acre,
environmentalists fear that loggers will indis-
criminately clear-cut the areas and use the
rest for plywood. All three firms are linked
to plywood manufacturers in their home
countries.

But more than trees would be threatened.
Another potential casualty is a project, spon-
sored by leading US medical researchers,
to find drugs for cancer and other diseases amid
the forest’s rich array of flora. Encouraged
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by the discovery of the rosy periwinkle in
Madagascar as a treatment for childhood leu-
kemia, American ethnobotanists and local
medicine men are scouring Suriname’s rain
forest — including parts of the proposed logging
area — for similar findings.

The logging would also destroy part of the
homelands of three of Suriname’s indigenous
tribes. For example, loggers cut a chunk from
areas ceded in the mid-1700s to the Sara-
makaner, a tribe composed of descendants of
African slaves who escaped from their Dutch
masters in the early 1700s to establish their
own villages in the jungle. Two and a half cen-
turies later, they continue the tribal lifestyle
of their African ancestors.

“We exist by the forest,” said Songo
Aboikoine, chief of the remote village of
Asindoopo, where 4,000 Saramakaners survive
by hunting and fishing. “If the forest goes, our
existence is also at risk.”

From the top of the 245-meter-high Voltz-
berg dome, about sixty miles from Asindoopo,
the rain forest stretches to the horizon in every
direction, a vast panorama of wild palms, green
hearts, purple hearts and other native trees.

But the proposed logging would extend into
a corner of the Voltzberg region, rearranging
the view from the dome forever.

With the first of several parliamentary votes
on the logging proposals expected this month,
almost half of the fifty-one-member parliament
is leaning in favor of the deals and many other
members are undecided, according to diplo-
mats watching the issue.

While clearly imperfect, the logging will
bring the country the infusion of cash it badly
needs, explained foreign minister Mungra in an
interview. Without it, he said, the current ruling
coalition, led by President Ronald Venetiaan,
could collapse. “We appreciate the offers of
concern for our country,” added Mungra, “but
our economic situation is dire and getting
worse. We have to take steps to save it now.”

Not everyone agrees. “It’s true that our
economy needs the boost, but this proposal will
not bring that,” said Winston Wirht, a member
of parliament and environmental advocate.
“This is a plan for economic growth in Asia.”

Executives from Musa, an Indonesian-based
investment firm, opened the battle over the for-
est two years ago with a bold request: logging
rights to more than 15 million acres, over half

the territory of Suriname. Raised in a May 1993
meeting with Surinamese officials, the bid was
immediately rejected.

After three months of haggling, however,
the Musa delegation obtained the toehold
they wanted: access to 375,000 acres, the
largest amount leasable without parliamentary
approval. Logging in that tract, located on the
outskirts of Paramaribo, is already under way.

Musa next requested rights to an additional
2.5 million acres, and Suri-atlantique Industries,
a competing Indonesian conglomerate, quickly
submitted a similar plan.

Executives from the Berjaya Group followed
suit with a third proposal. Larger and better
known than the other two, Berjaya is a $2
billion investment corporation headquartered
in Malaysia, with interests in hotels, casinos
and timber. Malaysian tycoon Vincent Tan, a
multimillionaire, maintains a controlling inter-
est. A Chinese firm also put forward a logging
offer. The bidding war was heating up.

Environmental groups rallied to the chal-
lenge. California-based Rainforest Action
Network flooded Venetiaan’s office with letters.
World Resources Institute prepared a stinging
critique of the logging proposals and distributed
it to journalists and opinion makers. Con-
servation International staffers focused on
Surinamese officials, conducting a campaign of
gentle persuasion.

Roger Gamble, US ambassador to Suriname,
joined in too, organizing opposition to the
logging in the diplomatic community.

Beyond critiquing the proposals, Conser-
vation International President Russell Mitter-
meier and other environmentalists have outlined
a threefold plan to boost Suriname’s sagging
economy and are trying to line up international
donors to help implement it.

“What Suriname is being asked to do is sell
off all its resources for a meager fraction of
what they are worth,” said Mittermeier. “We
cannot just stand by and let that happen.”

First, the plan recommends development
of an ecotourism industry. With its network
of wildlife reserves, environmentalists say, the
country has the potential to develop a multi-
billion-dollar industry in ecotourism.

Second, it proposes stepping up the search
for medicinal plants, which could eventually
yield a major payoff.

Third, it urges Suriname to take control of
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the management of its own forestry industry,
rather than turning it over to foreign firms.

For their part, the three Asian firms have
pledged to invest $262 million in Suriname’s
economy, Paramaribo officials said, including
the construction of a sawmill and a factory and
the creation of hundreds of jobs.

But the companies will make far more than
that in profits, according to critics. The deal will
bring Berjaya alone $20 million annually,
according to a Conservation International ana-
lysis, while it would pay Suriname no more
than $8.8 million a year. Analyses of the other
logging oftfers were similar.

A delegation of government and private
forest experts led by the US State Department
found that the logging proposals had other
flaws. None would require loggers to replant
trees or otherwise protect Suriname’s environ-
ment. Also, they lacked provisions allowing
Suriname to adequately monitor the logging.

The delegation made two trips to Suriname
during the last six months to encourage officials
to postpone approval until changes could be
made.

Without such safeguards, environmentalists
warn, the loggers are unlikely to protect the
country’s delicate ecosystem. All three firms
have already run roughshod over the environ-
ment in other countries where they have logged,
according to environmentalists. In Malaysia,
Berjaya projects have destroyed part of the
coastal coral reef, an environmental group there
reported.

“There are good ways and bad ways to log
timber,” said parliamentarian Wirht. “These
companies seem to have adopted the worst
one.”

Berjaya also faces allegations of corruption.
Last year the government of the Solomon
Islands expelled the head of Berjaya’s local

office after an official reported that the execu-
tive had tried to bribe him to approve a logging
concession. Berjaya denied the charge.

Executives from all three firms declined to
be interviewed for this article. After a half-
dozen calls to Musa’s Paramaribo office, a
spokesman said that no one was available to
respond to questions. Representatives from
Berjaya and Suri-atlantique said they could not
discuss the negotiations while they were still
pending.

Lobbying on both sides has intensified. A few
weeks ago, Inter-American Development Bank
President Enrique V. Iglesias sent a letter to
President Venetiaan offering to provide him
with an aid package if the logging were delayed.

Initial reaction was tepid. A more concrete
plan was needed if the concessions were to be
delayed, Venetiaan told a Suriname newspaper.
Iglesias is seeking to raise the necessary funds
among Western countries.

Recently, Thomas Lovejoy, a Smithsonian
Institution vice president and internationally
known conservationist, led a small delegation
to Suriname. Near the end of his week-long
trip, he made an emotional appearance before
a gathering of Surinamese — including many
members of parliament — at the US Embassy in
Paramaribo.

Lovejoy praised the country’s rich array of
flora and fauna: the 256 species of butterflies,
the 674 kinds of birds, the unusual varieties of
monkeys.

“I have found paradise,” he told the crowd.
“Let’s work together to keep it from becoming
Paradise Lost.”

Source: The Washington Post, 13 May 1995,
p. Al. © 1995 The Washington Post,
Reprinted with permission.

and considerations of how costs and benefits would be distributed among affected

parties.

The MNEs’ proposals contain measurable monetary terms, including an
aggregate investment of $262 million with multiplier benefits through job creation
for a new sawmill and factory. The government would receive $3 per acre annually
for logging rights, generating perhaps $8.8 million from just one of the firms,
Malaysian-based Berjaya. One line of criticism claims that such revenue benefits
should be larger, implicitly arguing that Suriname’s timber resources should bring a
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higher return if sold for logging operations. Comparative logging rights in the Pacific
Northwest can run to $30 or more per acre and the government revenue collected
from Berjaya’s proposal would amount to less than one-half the firm’s expected
profit from the deal.

The second line of criticism essentially attempts to place a comparative
monetary value on the cost of accepting the logging proposals by outlining alter-
native uses for forest resources that could be lost if the timber companies win.
Conservation International and other environmental NGOs suggested a three-part
plan to: (1) develop ecotourism, which “has the potential” to develop into a multi-
billion-dollar industry; (2) seek medicinal plants, “which could eventually yield
amajor payoff,”and (3) manage the forestry industry locally rather than using MNE
investors. The NGOs could seek international donors to support these steps and
the head of the Inter-American Development Bank (IADB) offered an unspecified
aid package if Suriname delayed approving the logging contracts.

The article describes this cost/benefit debate almost entirely in monetary terms
related to how Suriname’s forest resources could be exploited commercially,
comparing logging and non-logging alternatives. This orientation reflects the coun-
try’s desperate economic situation that drove the government to consider selling
its forest resources. Largely absent from the discussion are other potential impacts
of the logging proposals that could count as costs or benefits but are more difficult
to measure in monetary terms. For example, some value might attach to the disrup-
tion three indigenous tribes would suffer from logging operations in their home
forest areas. The loss of more rain forests could have an impact on global warming,
Naturalists might argue that preserving the forests intact also has unquantifiable
but nonetheless real value. One member of Suriname’s parliament, Winston Wirht,
argued that: “If we are the only country with 80 percent of the tropical rain forest
as it was when Christ was born . . . we have to think of the forest as part of the
heritage of humankind !

Issues of timing and the certainty of projected outcomes also affect the cost/
benefit measures. The pressure for new revenue to meet current economic needs
placed a premium on up-front monetary benefits such as those promised by annual
fees for logging rights and the stimulus of new business investment and job creation.
By contrast, potential environmental costs in land, water or air degradation, or the
disruption of tribal life, are less apparent and measurable at the proposal stage
but cumulative and long-lasting as costs imposed over time. Perhaps making
the environmental concerns more credible, the three MNE bidders reportedly
have a track record of projects with environmental problems in other countries.
Additionally, Suriname’s limited capability to enforce even somewhat lax environ-
mental regulations rests on a Forestry Service comprised of “two professionals and
a broken-down jeep.”!’?

The environmentalists’ alternative three-part plan faced skepticism that it
would produce substantial financial results in a timely enough fashion. The IADB
funding package lacks certainty without more “concrete” details while possible
financial bonanzas from ecotourism or medicinal plants appear too distant or
ephemeral to solve the country’s economic crisis. Political pressures on the coalition
government also reinforce the value attached to quick financial returns, even though
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such political factors are difficult to quantify in cost/benefit calculations. Reports of
possible bribery by MNE bidders further complicate the picture by suggesting that
the personal cost/benefit calculations of a few government officials might determine
the policy outcome.

Finally, the best-choice decision could also consider the distribution of both
costs and benefits associated with alternative outcomes. In political theory, the par-
liament of Suriname should advance the national interest, but defining the national
or public interest requires normative decisions involving the rights of the majority
and minorities, as well as consideration as to whether non-Suriname or even non-
human environmental values should be considered. These issues obviously relate
to the question of who should decide policy in this case scenario. The reported
activities by foreign NGOs, governments and international organizations provide
evidence that these groups perceive an interest and seck involvement in Suriname’s
policy decision.

Suriname’s government possesses politically sovereign authority over the
country’s natural resources, but should nature and the physical environment be
treated only as a commodity to be bought or sold as determined by a country’s
prevailing government? Suriname’s previous Dutch colonial rulers possessed such
sovereign authority at one time and might have stripped the country’s resources
without considering the welfare of the residents. A decision by Suriname’s current
government to sell the forests may result from bribery or an expedient response to
domestic politics. The policy could result in cost/benefit distributions that sacrifice
indigenous minorities to the majority, or the majority to a group of political and
business elite. Even assuming Suriname’s leaders pursue legitimate national interests
representative of their citizens’ desires, foreign groups may seck to override those
interests for the “greater” good of the world’s citizens or the earth’s future.

What are the rights and role responsibilities of foreign actors in national policy
decisions that could adversely affect nature and the physical environment? In
practice, the world community might seek to prevent national economic devel-
opment projects that could result in environmental degradation by pursuing a
“carrot” or a “stick” approach. No discussion of possible “sticks,” such as political,
economic or even military sanctions, appears in this case discussion. Because logging
operations contained within Suriname would not pose significant, discernable
harmful impacts on other countries, such sanctions would appear disproportionate.
Instead, foreign actors offer a “carrot” by suggesting a package of financial induce-
ments to offset anticipated revenue from logging, hoping Suriname will voluntarily
choose the more environmentally friendly policy.

In the aftermath of this case scenario, Suriname decided against selling extensive
logging rights to foreign MNEs. In fact, the government announced in 1998 the estab-
lishment of a nature reserve that will cover over 4 million acres, or about 10 percent
of the country. Supporting this decision, Conservation International secured private
philanthropic funding to establish a $1 million trust to manage and protect the
reserve. The Dutch government signed a $30 million accord with Suriname, backed
by the UN Food and Agriculture Organization (FAO), to create mobile inspection
units to monitor logging activities that will be permitted. 3The IADB also approved
$1.38 million to help Suriname explore ecologically sound development strategies. 14
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The support offered Suriname to preserve its rain forests reflects the best
side of the international community’s growing awareness and concern about
deforestation problems. The 1992 Earth Summit in Rio de Janeiro adopted a set of
voluntary “forest principles,” but the summit’s follow-on Global Environmental
Facility lacked sufficient funding to pursue successfully its many goals, including rain
forest preserva‘tion.15 Despite the relatively successful battle fought against logging
in Suriname, the overall war against deforestation threats shows evidence of growing
setbacks and mounting frustration.

For example, in Suriname’s neighbor, Guyana, attempts to develop ecologically
friendly alternatives to extensive logging are reportedly falling short of becoming
financially sustainable. Backed by $3 million in UN funding, the country created
Iwokrama, a 3,700 km? (1,400 square mile) rain forest preserve, to help demon-
strate sustainable forestry. Despite a decade of projects promoting ecotourism,
forestry research and training, and forestry products such as modeling with
sap-based rubber, Iwokrama failed to achieve financial self-sufficiency. More broadly,
a significant drop-off appears to be developing in the interest and commitment
of governments and international organizations to programs aimed at combat-
ing deforestation. Foreign assistance agencies in the United States, Canada and
Switzerland reportedly reduced forestry personnel while international aid organ-
izations confront the complexities of achieving sustainable forest management.
A report on these problems quotes a World Bank official as growling, “Forestry
— 1 percent of the lending and 90 percent of the headaches.”'®

Suriname, Guyana and other experiences with rain forest projects present an
array of interrelated obstacles to successful forestry preservation efforts, including
inadequate local and foreign funding; insufficient political will to prioritize such
projects; unworkable host country infrastructure; unstable governments; and a
paucity of new ideas for sustainable forestry programs. Consider the possible
alternatives to logging and propose a “best choice” approach and reasoned advocacy
proposal on forestry preservation to present to potential public or private sector
supporters. Does protection of the world’s forest resources constitute such an
important shared value for the global community that the subsidiarity chain of
responsibility could eventually tap the public treasuries of countries most financially
capable of sustaining such efforts? Rather than the deontological principle that the
“polluter pays” for environmental restoration, should a common morality principle
for the world community be that the most financially capable preservationist pays
for environmentally sustainable management of forest resources?

Market mechanisms and global Warming

The link between deforestation and global warming provides one motivation for
saving rain forests, whose preservation can help slow the atmospheric build-up of
carbon dioxide. However, the principal causes for increases in carbon dioxide and
other so-called greenhouse gases stem from industrialization activities that con-
stitute a growing threat to nature and the physical environment. Debate continues
over some issues, including the role of natural climate change and both the speed
and the magnitude of perceived problems. Nevertheless, growing scientific evidence
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points to human activities, including industrial processes, as the more significant
causal factors in rising global temperatures. Reports issued in 2001 from the US
National Academy of Sciences and an Intergovernmental Panel on Climate Change
reinforced earlier studies that projected damage from rising sea levels, more severe
storms, agricultural disruptions and increased tropical disease. By mid century, such
impacts could depress economic growth in many countries and, as one monetary
measure of costs, result in insurance losses totaling $300 billion annually,17 More
fundamentally, but difficult to value financially, a new study of global warming
effects on habitats around the world estimates that one-quarter of all plant and
animal species face extinction by mid century.18

International recognition of the growing threat posed by global warming led
more than 150 nations to support adoption of the Kyoto Protocol 1997. This accord
set a goal to reduce greenhouse gas emissions by 5 percent by 2012. To enter into
force the treaty required ratification by enough large nations to represent 55 percent
of industrial emissions from developed countries, a step not reached until late 2004
The US government, whose economy produces nearly one-quarter of greenhouse
gas emissions, objected to implementation proposals and the Bush administration
formally withdrew the United States from participation in 2001. A voluntary US
plan announced the following year aimed at lowering the rate of growth rather
than achieving absolute reductions in green-house gas emissions. Many US MNEs
opposed the Kyoto Protocol, suggesting that the threat was exaggerated, the
requirements for country actions were unfairly distributed (exempting some fast-
industrializing developing countries), and the restrictions would severely retard US
economic growth.19

A split developed among major US MNEs between the signing of the Kyoto
Protocol and the US withdrawal. Some key companies left the Global Climate
Coalition, which had backed a $13 million advertising campaign against the Kyoto
Protocol, to join the Pew Center on Global Climate Change, which accepted most
global warming studies and supported business involvement in designing activist
responses.’” While perhaps persuaded by the mounting scientific evidence, the
change in corporate position also derives from other motivations as well. Do
motivations matter (deontologically) or only the resulting outcome (teleologically)?
An understanding of corporate motivations, causally linked to operational changes,
could help guide the strategies pursued by governments and/or civil society groups
in efforts to alter corporate behavior.

Anticipating the development of government regulations, some companies took
proactive steps to reduce harmful gas emissions, perhaps hoping to avoid more
restrictive mandatory measures or achieve an early competitive edge over firms that
responded reactively. Voluntary actions might also attract favorable publicity,
yielding public image benefits for corporations, especially for enterprises whose past
activities had drawn environmentalist criticism. Additionally, some companies
advocated establishing a market system that capped total greenhouse gas emissions
and allowed trading “shares” of the permitted emissions. Similar to a system used to
curb sulfur dioxide emissions linked to acid rain in North America, this market
mechanism would enable firms reducing below their emission allocation to offset
some costs or even realize profits by selling their excess “shares” (sometimes called
pollution or emission credits) to companies that exceeded their emission limits.



212 ETHICS FOR INTERNATIONAL BUSINESS

Disagreements arose between the United States and the European Union over
proposals to establish a market for trading emission credits. Subsequently, Britain
and Denmark set up government-regulated schemes while the Union established a
market mechanism that would begin operating in 2005. The US government
encouraged voluntary corporate arrangements but refused to set a mandatory cap
on emissions. Some US firms pursued private sector arrangements, for example
through developing a Chicago Climate Exchange to facilitate trading emission
credits. The international scope of MNE operations generally provides additional
incentives for proactive behavior on greenhouse gases. MNEs with facilities in
countries likely to develop regulations supporting the Kyoto Protocol may volun-
tarily adopt similar changes in countries less likely to require specified emissions
reductions in order to gain competitive advantage in profits and/or improved public
irnage.21

DuPont helped spearhead voluntary MNE efforts while seeking to profit from
the new market mechanisms. The company reported that its greenhouse gas
emissions in 1990 represented the equivalent of 86 million tons of carbon dioxide,
but nearly two-thirds of this total came from nitrous oxide, a gas with over 300 times
the global warming effect of carbon dioxide. Machinery to reduce these emissions
at each of five relevant DuPont plants (producing adipic acid for nylon production)
cost $10 million to $20 million to install and over $1 million annually to maintain.
In 1999 the company established an office to promote emission trading policies and
manage DuPont’s own trading efforts. Over the next several years, the company
engaged in nearly two dozen trades, primarily in Canada and the United States.
The financial return from selling its emission credits likely fell far short of the cost
DuPont incurred from operational changes to reduce its greenhouse gases, but the
company also valued the corollary improvements in its environmental public
image.22

DuPont’s concern about its environmental image probably stemmed not only
from its initial skepticism about global warming, but also from the firm’s link to
an earlier issue involving the production of chlorofluorocarbons (CFCs), a family
of gases found to deplete the ozone layer that protects the earth from harmful ultra-
violet radiation. After initial controversy and debate about the issue, a scientific and
political consensus developed around the need to reduce and eventually eliminate
CFCs, which were used as low-cost coolants in refrigerators and air conditioners,
as well as for other industrial applications. Under the 1987 Montreal Protocol on
Substances that Deplete the Ozone Layer, developed countries phased out most CFC
use by the mid 1990s while developing countries were to freeze emissions levels by
that time and then reduce use, with full elimination scheduled for 2010.%3

DuPont, as the world’s largest CFC supplier, received criticism for resisting
early warnings about possible damage to the ozone layer. Once scientific studies
validated the concerns, the company confronted difficult issues in ending its CFC
production. Because developing countries would reduce use more gradually
than developed nations, a market remained for the low-cost refrigerants. While
encouraging the use of somewhat higher priced but less environmentally damaging
alternative products, DuPont maintained some CFC exports (permitted under the
protocol), but refused to sell its CFC technology for use in new developing country
plants. This approach reduced the incentive for other countries to begin their own
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CFC production while still permitting DuPont responsibly to phase down and then
end its own production operations.24

The differential in CFC phase-out commitments between developed and devel-
oping countries illustrates one way to answer normative questions about distributive
justice in deciding who should do what when allocating the costs of a global public
good outcome that will benefit everyone. Developing countries believed immediate
CFC restrictions would unfairly penalize them for problems caused by earlier CFC
use that had benefited the developed countries. Because higher-cost alternative
products could retard economic development, developing countries sought both
a longer phase-out period for CFC use and financial assistance to cover adjustment
costs. A Multilateral Fund was established under the Montreal Protocol, expending
$1 billion in rcducing CFCs and other harmful substances in 110 dcvcloping
countries during the 1990s, with another $440 million committed through 2002.%
Similar distributive justice issues arise in assessing causation and allocating cost
burdens on other global environmental issues, including the broader issue of
greenhouse gas emissions linked to global warming. If harmful emissions are capped
or reductions required, should the resulting “shares” be apportioned by industry,
country, economic development level, or responsibility for damage already caused?
Perhaps ethical analysis of the CFC experience can improve the normative criteria
used to distribute the costs of addressing the global warming challenge.26

Goals for water resource management

Water resources essential to sustain life constitute another element of the natural
environment increasingly managed, or mismanaged, to suit particular human needs
and desires. Although integrally linked with other parts of the ecosystem, water is
often treated as an independent commodity to be owned, sold and distributed
according to shifting national economic and political priorities. Dams represent a
major component of the human effort to harness and redirect fresh water resources,
with resulting impacts on the surrounding natural and human environment.
Although some dams reduce potential flooding, many projects aim primarily to
supply the agricultural irrigation, hydroelectric power and metropolitan water
needs demanded by national development programs. Such benefits can be quan-
tified more easily than possible accompanying disruptions to discrete parts of
the ecosystem. Ethical issues relate to the predominant use of cost/benefit decision
methodologies, the distribution costs borne by minority populations and the
non-human environment, and emerging attempts to promote international
environmental standards for application to national water projects.

For example, a dam project was undertaken to generate revenue for impov-
erished Lesotho by selling water to the Johannesburg region of neighboring South
Africa. Termed “white gold” in a news article,”” water sales from the project account
for a quarter of the country’s exports while fostering related water, electricity and
other improvements within Lesotho. Critics point to flooded valleys, displaced
people and forgone conservation steps while grouping this project with other dams
that threaten a “loss of freshwater biodiversity.” Some problems, such as satisfactory
compensation for 30,000 residents adversely affected by the dam, were more easily
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susceptible to monetary resolution than the magnitude of the difficulties created by
much larger projects, such as the million-plus people displaced by the Three Gorges
dam in China. The creation of two nature reserves and a minnow preservation effort
in Lesotho also attempt to balance out the land, plant and animal loss caused by
diverting so much of the Orange river’s natural flow. The crucial aspect of ethical
analysis in this case example rests on evaluating the adequacy of environmental
measures and, most critically, who decides both on the measures and on the
correctness of the resulting balance.

The development and application of international environmental standards
to major dam projects has developed primarily through conditions attached to
financial assistance from foreign governments or international financial institutions.
Of course, environmental impact constitutes just one among many criteria used
to decide on possible financing packages, including political and socioeconomic
considerations, and projects constructed without such financing strings generally
face only diffuse verbal criticism.”® Although most nations with water resource
capacity covet the potential economic development benefits from dam construction,
environmentalist pressures in the United States sparked movement toward
removing some existing dams to restore natural river flows. Significant dams already
breached include the Edwards dam in Maine (1999) and the Embrey dam in Virginia
(2004, with a larger debate swirling around four dams on the lower Snake river,
amajor tributary of the Columbia river in the Pacific Northwest.2’ What role should
concern for the natural environment play in the management of freshwater
resources, and should a national government be able to dam, divert and dispose of
any water located (at least temporarily) within its territorial boundaries, without
limitation by international environmental concerns?

A parallel water resource issue arises from growing overexploitation of
important world fisheries. After the Second World War technological applications
of radar, acoustic fish finders and on-board freezers expanded the catch of many
vessels. Beginning in the mid 1970s, excessive fishing led to the collapse of cod
stocks near New England and Canada while fisheries off Europe and elsewhere
faced increased pressure. Jurisdictional issues arise because 90 percent of fish caught
in the world’s oceans depend for their growth on biological mass found on narrow
continental shelves that fall largely within the exclusive economic zones of specific
nation states.*" Key issues involve management of the political and economic pres-
sures for fishing access to these areas, where problems can be exacerbated by the use
of huge “factory” vessels as well as illegal entry to protected fishing grounds.“
Expanding aquaculture can provide increases of high-priced fish (such as salmon and
sea bass), mainly for sale in developed countries, but such operations require large
fishmeal supplies that actually consume more fish than is produced.*

The UN Convention on the Law of the Sea as well as various bilateral and multi-
lateral agreements attempt to address parts of the fisheries problem, but the world
community has yet to agree on the general (deontological) principles or a (tele-
ological) cost/benefit allocation scheme to effectively manage the growing threat to
global fishing stocks. These two decision-making approaches can work together or
operate separately, sometimes leading in different directions. Environmental
preservationist principles likely led to Lesotho’s $2 million effort to save the Maloti
minnow. >3 Fishing quotas on cod involve more economic and political cost/benefit
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calculations that attempt to preserve the cod’s utility for human consumption.
Other fishing policies, such as “dolphin-safe tuna” rules backed by the United States
and Europe, arose from animal rights campaigners who drew on public sentiment
more strongly attached to images of “Flipper” than to other varieties of fish.3* As the
global community addresses issues of water resource management, the ecosystem’s
interdependent links will require careful attention in setting priorities and
determining public policies.

Human modifications of nature through biogenetics

The evidence of human ability to alter nature and the physical environment can
appear visually with oil-polluted rivers and clear-cut forests, or disappear as invisible
gas emissions, depleted fishing stock or landscapes drowned in dam reservoirs.
On an initially smaller but equally important scale, the microscopic manipulation of
plant and animal genes poses yet another contemporary ethical dilemma where
globalization magnifies an action’s potential benefits and costs. Much debate centers
on safety concerns about whether genetically modified (GM) crops could directly
or indirectly endanger consumers or upset critical ecological balances in nature.
Equally important issues relate to distributive justice questions regarding who
will bear the main risks, who will reap the major rewards, and who decides what
experiments will be conducted, when and where.

Although the main example presented in Exhibit 9.3 discusses whether to
introduce GM bananas in Uganda, the article places this issue in the broader context
of a global debate over the use of biotechnology in agriculture. Belgian scientists
employed bio-engineering to develop banana cells resistant to a leaf disease that
affects some plants in Uganda, where bananas constitute a main staple food. Caught
between an EU-US trade dispute over GM food, the Ugandan government slowed
its early enthusiasm for biotechnology assistance, frustrating Rony Swennen and
W. K. Tushemereirwe, two of the scientists ready to cooperate in testing applications
to Uganda’s banana varieties. Broader concerns aroused by the trade debate also led
the Zambian government to refuse distribution of GM corn shipped from the
United States to help feed drought-stricken people.

Much of the EU opposition to GM foods draws on a “precautionary principle”
that favors avoiding new technologies until their theoretical risks are fully evaluated
and understood. By contrast, the US government argues that short-term studies
provide sufficient reassurance against potential harm that the benefits of GM
products should be endorsed and enjoyed.35 How should the cost/benefit trade-off
be assessed, and who should decide on the acceptable outcome? Mr Tushemereirwe
appears to believe that potential benefits outweigh the risks for Uganda. As he sees
it, “The Europeans have the luxury to delay, they have enough to eat . . . But we
Africans don’t.”The urgency of local hunger also drove some Zambian villagers to
raid warehouses where their government had locked up US-donated GM corn,
demonstrating their answer to when and where such foods should be consumed
if their children are going hungry. 3¢ However, should resolving this immediate food
crisis take precedence over fears that genetic experimentation could go astray,
leading to the production of “Frankenfoods” or up setting natural plant and animal
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Exhibit 9.3 Uganda’s Dilemma with Banana Seeds

As U.S., EU Clash On
Biotech Crops, Africa
Goes Hungry

Tinkering With Banana Genes Could
Save Uganda Staple, But the Seeds
Stay in Lab

By Roger Thurow in Magoggo,
Uganda; Brandon Mitchener in Brussels;
and Scott Kilman in Chicago

Ugandans devour more bananas than anyone
else on earth — about 500 pounds per person per
year. They eat banana pancakes, banana mash,
banana chips, banana bread. They season their
beans with banana salt. They guzzle banana
beer and sip banana gin.

So it’s a national emergency when disease
and pests devastate this staple crop.

“It’s terrible,” said farmer Moses Kato while
wandering through a thicket of banana plants
in Magoggo, a village north of the capital of
Kampala. Many of the big floppy leaves have
been rendered yellow and brown by an airborne
fungus called Black Sigatoka, denying the
bananas the photosynthetic energy they need
to grow. “A solution to the disease should be a
top priority,” he said. “There should be no
delay.”

The most promising solution, though, is
bottled up in a test tube in the world’s foremost
banana lab 4,000 miles away in Belgium.
There, scientist Rony Swennen has genetically
modified banana cells to resist the leaf disease.
Since 1994 his creation has literally been on
ice, in frozen suspension, awaiting the chance
to be planted in a test field in a tropical country.
His hopes soared three years ago when the
Ugandan government came to him for help. He
was promised that legislation would soon be
enacted to bring his bio-engineered bananas
into the country. He is still waiting. Until
Uganda constructs a legal framework, officials
say he can’t proceed.

“It’s outrageous when you have the tools to
do the job but no one allows you to do it,” says
Prof. Swennen, forlornly showing off his test-

tube creation. “I can’t get it into the fields,” he
complains. “Everyone has their own agendas.”

What has happened on the way to a better
banana plant is that Uganda’s urgent agenda
has become pinned down in the heated crossfire
between the US and Europe over the future
of genetically modified foods. The US govern-
ment and American biotech industry are
pushing to bring genetically modified, or GM,
seeds to Africa. The European Union, where
consumers are deeply suspicious of the safety
of lab-altered food, is trying to convince the
Africans to adopt their own go-slow approach
to bio-tech.

The stakes are enormous. The US bio-
technology industry has nearly saturated its
major domestic markets with its first wave of
plants. It is hungry for new markets and, even
more so, favorable publicity to counter inter-
national fears that it is unleashing ‘Franken-
foods” on the world. The industry hopes to
polish its image with examples of biotech-
nology helping African farmers overcome
pests, poor soil and drought.

For EU officials, the spread of biotechnology
into Africa poses slippery political problems.
European consumers are so leery of the tech-
nology that EU governments have had a de
facto moratorium on new GM crops for four
years. European countries have hinted that
imports from their former colonies could be
jeopardized if they switched to bio-engineered
crops. That would dent the already bruised
economies of Africa, whose biggest export
customer is Europe.

Africa is once again caught in the middle, as
it so often is in geopolitical skirmishes fought
by the world’s developed nations. During the
Cold War, this continent was the proxy battle-
ground between the Western and Soviet blocs,
with each backing various governments and
rebel movements to win over more “client
states.” Now, Africa, which desperately needs
to find a way out of its chronic food crises, is
the proxy battleground in the biotech struggle.
It brings to life the popular African proverb that
says when two elephants fight it is the ants that
get trampled.

“We didn’t want to get into a war over
bananas, but we’ve ended up getting caught in
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the middle of something that’s beyond us,”
says C. F. Mugoya, the associate executive
secretary of the Uganda National Council for
Science and Technology, the country’s gate-
keeper for GM Projects. “If I want to eat a
biotech banana here, the US shouldn’t care and
Europe shouldn’t care. If science offers us a
solution, we should go for it if we want.”

Push for test-tube bananas. In 1999, the
Ugandan government was moving aggressively
toward embracing biotech crops. The crisis in
the banana fields was so acute — in parts of the
country, some 80 percent of plants were being
crippled by Black Sigatoka — that the gov-
ernment pledged to spend $2.5 million over
five years on the banana biotech project. It was
the first time the Ugandan government, one
of the poorest in the world, had put so much
money into scientific research. The university
dispatched a student to work with Prof.
Swennen in Belgium. Plans were made to
transfer his test-tube bananas to Uganda.

Then the contretemps over the safety of
bio-engineered food between the US and the
EU erupted in Uganda, and the fast-track pro-
gress hit the brakes. Initially, scientists hoped
that by the end of 2001 the government would
have approved legislation setting up the legal
framework to allow biotech experiments and
GM seeds into the country. Now, with rumors
spreading that GM food can cause allergies,
sterility and deformities, the government has
slowed its deliberations to let the public debate
percolate in open workshops and newspaper
and television forums. The new law may not be
in place until the end of 2003. Until then, all
field trials in Uganda are on hold.

“Originally the politicians were 100 percent
in support of us,” Says W. K. Tushemereirwe,
the leader of Uganda’s national banana research
program. “Now, with the whole debate from
abroad coming here, they are asking ‘Are you
sure about this?’”

“If you say ‘biotech’ here, all hell breaks
loose,” says John Aluma, the deputy director
general of Uganda’s National Agricultural
Research Organization. He bemoans the emo-
tions that have ensnarled his science.

Economic risks also cloud Africa biotech
efforts. When Ugandan scientists considered an
application by US crop biotechnology giant
Monsanto Co. to test genetically modified
cotton in Uganda, the country’s cotton industry

lodged an urgent protest. The United Kingdom
and other European countries, it said, were
threatening to stop imports of Ugandan cotton,
worth $19 million a year, if its character was
genetically altered.

This gave additional fuel to John Bigyemano,
the executive director of the Uganda Con-
sumers’ Protection Association and a leading
antagonist of biotechnology here. “For us to
embrace GM now is shooting ourselves in
the foot,” he says.

How the fight between the US and Europe
plays out could well determine to what extent
Africa will use biotechnology to tackle its most
intractable problems. Millions of tons of sweet
potato, maize, bananas and casava, crops upon
which Africa’s poorest depend, are lost each
year to pests, disease and drought. Projects
underway to give these plants the genetic blue-
prints to resist assault from the elements could
mean the difference between life and death for
many Africans. Other scientists are exploring
using biotech crops to deliver vaccines and
vitamins that can ward off human disease
where medical care is scarce.

“We missed the Green Revolution. We don’t
want to miss the GM revolution,” says Patrick
Rubaihayo, professor of plant breeding and
genetics at Uganda’s Makerere University who
is overseeing students working on the banana
biotech project. “We’re being fed by Europe,
Asia and the US. If we miss GM we’re
finished.”

He shakes his head at the quandary. “Our
government is asking us, ‘Who’s telling the
truth on GM? European organizations say it’s
not safe, the US says it is. Which way do we
go?’”

The debate over genetically modified food is
difficult because it turns on fears of long-term
consequences. The world’s leading scientists
say there is no evidence whatsoever that bio-
tech crops are harmful to humans and that, if
anything, they’re probably safer to eat than
conventional food because of the additional
regulation to which they’re subjected.

But some scientists worry that moving genes
from an unrelated species into a plant could
upset some delicate balance, perhaps igniting a
chain reaction that causes the host to produce
deadly amounts of a toxin that it normally only
makes in small amounts. Transplanting genes
between plants could also make it harder for
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consumers to avoid crops to which they are
allergic. Many environmentalists fear that
genetically modified crops could harm nature;
for instance, there are worries that US corn
plants genetically modified to make their own
insecticide could be hurting the American
Monarch butterfly, a beneficial bug.

Prof. Swennen and the Uganda scientists say
bananas should be the least worrisome biotech
plant of all. Bananas don’t produce pollen,
eliminating the great environmental fear that
they would run wild in the open. Because the
genetic engineering is in the leaf and stem it
doesn’t affect the fruit itself, so nothing would
be expected to change for the consumer. And
since Ugandans eat or drink all the bananas they
grow, there is no export market to worry about.

Still, the project is engulfed in the fear that is
creeping down from Europe, where protestors
have destroyed biotech test fields and activists
pump out position papers over the Internet. Mr.
Mugoya, of the Uganda National Council for
Science and Technology says Ugandans ask: If
Europeans are concerned, shouldn’t we be, too?
To quell the doubter, his council is overseeing
the task of writing bio-safety regulations, many
of which likely will be similar to those in force
in Europe.

Mr. Tushemereirwe, of the national banana
research program, frets over the lost time. “The
Europeans have the luxury to delay, they have
enough to eat,” he says. “But we Africans
don’t.”

The building food crisis in southern Africa
has brought the biotech battle to a fevered
pitch. The government of Zambia turned away
about 20,000 metric tons of US food aid in
October, saying the shipments contained gen-
etically modified corn that was unsafe, capable
of polluting the country’s stock and, thus,
jeopardizing its export markets, particularly
to Europe. This raised suspicions in many
African countries including Uganda, where Mr.
Bigyemano and others questioned whether the
US was more interested in helping American
biotech farmers than hungry Africans.

Bush administration officials were outraged,
and called on the EU to clearly assure African
governments that American corn was good to
eat. At a Brussels press conference, Grant
Aldonas, the US undersecretary of commerce
for international trade, reacted with fury when
areporter repeated statements from anonymous

European Commission officials to the effect
that the US was using Africa as a guinea pig to
prove biotech is safe. “We provide food aid
to starving Africans and that’s a cynical act?”
he asked. “That’s frightening.”

A spokesman for the European Commission,
the EU’s executive agency, hedged when
questioned about whether the EU considers
American corn safe. “The EU position as far as
food is that it’s safe,” said spokesman Michael
Curtis, adding that “the environmental aspect is
a completely different ball game.”

The US government, for its part, is spending
about $12 million annually on African bio-
technology. It has funded scientists in America
and Africa to genetically engineer potatoes and
sweet potatoes to resist attack by disease and
pest. Dennis Gonsalves, a plant pathologist
from Hawaii who saved that state’s papaya
harvest from ring-spot virus with a genetically
modified plant, has received $200,000 from the
US Agency for International Development
to do the same for Uganda’s crop. He hopes to
have a papaya plant ready for launch in Uganda
within three years.

That is, if the country has passed its GM
rules by then. USAID, in addition to putting
money into the banana project, is funding a
consultant to help with drafting Uganda’s bio-
safety framework. Alarmed by the American
push, the development aid arms of various
EU governments are countering with their own
biosafety and regulatory funding in Uganda and
the East African region.

Funding, protest worries. In the Laboratory
of Tropical Crop Improvement at the Catholic
University in Leuven, Belgium, just outside
Brussels, Prof. Swennen nervously bides his
time, surrounded by 1,000 varieties of bananas
and their cousin, the plantain. He fears that
any rash move by him to plant his test-tube
creation in Uganda or anywhere else in the
tropics would trigger protests and jeopardize
any prospect of biotech bananas being planted.
He also worries that the lab’s $2.5 million in
funding, which began before the biotech
controversy arose, would be threatened.

“I’d have to close up,” he says. “I’m scared
I’d run out of money.”

While he waits for a green light from
Uganda, he is beginning work on developing a
plant resistant to the nematodes that eat away at
the roots of banana plants, even those in his
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own lab hothouses. The Ugandans say they
could use that engineered plant, too.

In Uganda, the banana lab. of the National
Agricultural Research Organization is getting
a fresh coat of paint and deliveries of new
laboratory equipment. The scientists, while
waiting for the national debate to subside, are
busy isolating DNA samples and preparing cell
suspensions of the local banana varieties for the
day when they might be able to match them
with Prof. Swennen’s creations.

Out in the banana groves, the farmers are
trying to cope with calamity. The root-eating
nematodes are toppling plants so fast that
new fields are being planted every couple of
years, instead of every couple of decades. To
strengthen the plants against the Black Sigatoka
fungus and weevils that bore into the stem, they
have begun cooking up a homebrew of nutri-
ents to add to the soil around each plant: cow
manure, cow urine, hot peppers, tobacco

leaves, banana peels and local herbs all boiled
and fermented together.

This concoction, the farmers say, has helped
improve the banana production somewhat,
so most of them have a few bunches left over to
sell at the market each week. Moses Kato says
some of his fellow farmers are using the extra
money to buy proper school uniforms for their
children. One man, he says, bought a television.
Mr. Kato built a latrine for his family.

Priver Namanya, one of the Ugandan scien-
tists, tells the villagers that biotech bananas
would boost production, and incomes, even
more. “I’ll like that,” says farmer Yusufu
Konyongo, “as long as the bananas will taste
the same.”

Source: The Wall Street Journal, 26 December
2002, p. 1. © 2002 by Dow Jones & Co. Inc.
Reproduced with permission of Dow Jones
& Co. Inc. via Copyright Clearance Center.

ecosystems? And must aid take the form of GM corn, setting up Zambia’s ethical
dilemma, or could non-GM foods be provided?
Uganda decided to pursue laboratory research on biotechnology, permitting

Mr Tushemereirwe and Mr Swennen to collaborate on genetic applications for
varieties of banana plants suited to Uganda’s mountain regions. Potential results
may still take a decade to materialize, however, leading Mr Swennen to lament the
lack of financial assistance from industry or government sources that could speed
the research. Current funding reportedly enables him to train only a single Ugandan
scientist at a time in relevant research technologies.37 In fact, financing choices
will play a key role in the future of many biotechnology applications as both private
and public sector decisions allocate monies among alternative research projects.

Some scientists view potential gains from GM foods as too distant a solution
when immediate improvements could more certainly come from investments in
better fertilizer and crop management, or improving storage and transport to
reduce food spoilage. Even where biotechnology holds promise to increase food
supply, private MNEs often decide what crops to investigate, with most initial
research occurring in the United States on crops such as corn and soy beans. Only
limited research takes place on traditional staple crops such as cassava, bananas,
sorghum, cowpeas and sweet potatoes in Africa or other regions with the greatest
hunger problem.3 8

In May 2004 the FAO released a report on The State of Food and Agriculture,
commenting extensively for the first time on biotechnology. The report cited the
potential for new research, including genetic engineering, to alleviate global hunger
but noted that few current initiatives address the crops or animals likely to benefit
subsistence farmers. Private companies invest ten times as much ($3 billion
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annually) on improving agriculture in developed countries compared to government
expenditures for research on crops in developing countries. The FAO urged greater
public funding of biotechnology research to improve subsistence crops in regions
with serious hunger problelrns.39

Private control of discoveries through intellectual property rights (IPRs) can
raise ethical issues regarding general use of genetic engineering on both plants and
animals (including potential human applications). The Mexican yellow bean provides
a simple illustration of how patents can affect food ownership and financial gain,
even without sophisticated GM applications. For centuries Mexican farmers culti-
vated and bred these beans for local consumption and in the last half-century also
exported them to the United States. A US citizen reportedly self-pollinated some
beans obtained in Mexico and acquired a patent on them, because the bean’s local
breeding had not been well documented in Mexico. Ownership then allowed legal
action against Mexican yellow bean exporters for patent infringement, a result one
commentator labels “biopiracy.”40

A contrasting example arose from announcements in 2000 that Monsanto
would make research from its genetic mapping of rice available to the public and
waive patent rights in developing countries for its so-called “golden rice.”
Reportedly the “first bioengineered plant altered specifically for humanitarian
reasons,” higher levels of betacarotene in “golden rice” can help overcome vitamin
A deficiencies.*! An estimated 1 million children die each year from vitamin A
deficiencies while another 300,000 are left blind. For biotechnology advocates, this
case illustrates how the industry can act teleologically to help meet pressing human
need. Biotechnology critics may discount the example, inferring suspect deonto-
logical motives aimed at enhancing the industry’s public image and acceptance. Who
should make decisions regarding biotechnology research and applications, and do
motives matter, or only results (for whom)?

A core issue relates to the concept of ownership of nature, or alterations of
nature, that arise from a Humanistic ethic. While a Naturalistic ethic would empha-
size humankind’s responsibilities to act as a trustee of nature for the welfare of
all, the Humanistic ethic sanctions the ownership of private property. Moving well
beyond traditional methods of plant breeding, genetic engineering now includes
patented “improvements” to nature, even in the form of creating new “life.”
After Harvard University received a patent in 1988 on a genetically engineered
mouse used for research, similar animal patents were issued in the United Sates and,
somewhat more slowly, in Europe.*

Decisions on regulatory controls shape much of the public debate on bio-
technology issues. Evolving European rules now permit some GM crop cultivation
and marketing, shifting the focus from prevention to agricultural controls and
consumer choice. Labels must inform EU consumers if products contain even
1 percent GM food ingredients, based on records from a tracking system back to
farm fields.** The UN Cartegena Protocol on biosafety, designed to inform import-
ing countries about possible biotechnology risks, also incorporated new GM
food information requirements in 2004.** Concerns over regulatory controls still
apply to research and field applications for GM plants and, even more so, animals.
Reports released in 2004 by the US National Research Council and the Pew
Initiative on Food and Biotechnology highlight the need for much improved
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controls, particularly when research involves more mobile animal subjects (such as
honey bees and mosquitoes).** Essentially, biotechnology capabilities can outpace
control techniques and official regulatory decision making,

Biotechnology debates also encompass genetic engineering of human stem cells
and cloning. For example, European institutions have struggled to decide how to
interpret and apply a European convention clause prohibiting patents for inventions
“contrary to public order or morality,” with some member states resisting a 1998
European Commission directive to restrict patents on processes for cloning and
other human genetic modifications.* Denial of patent protection would not itself
preclude research or experiments, but patent regulations provide a society’s
practical standard for directing the role for-profit business enterprises will play
in such research. What ethical principles should guide the formulation of a global
societal standard for biogenetic modifications of nature, including the human
species?

Decisions to alter or adjust to the natural environment

Nature encompasses the elements of land, air, water and biological life that comprise
the earth’s physical environment. The rapidly accelerating growth in human ability
to affect environmental change has outdistanced humankind’s understanding
of nature’s complex interdependences, leading to the emergence of new environ-
mental problems that pose difficult ethical choices. Decisions based on cost/benefit
outcome calculations must confront myriad factual unknowns, generational time
projections and globe-spanning distributional effects, all of which present enormous
challenges for quantification and judgment. The alternative search for decision-
making principles encounters various attempts to formulate public and private
sector guidelines, generally aimed at specific sets of newly identified problems. These
incipient efforts to devise global standards also pose basic value choices, often
seeking a balance between the polar extremes of altering nature or simply adjusting
to the existing natural environment.

Although many concerns surfaced much earlier, the 1992 Earth Summit in Rio
de Janeiro helped shape the search for middle-ground principles between a
Humanistic and Naturalistic ethic. The human drive for economic growth had placed
increased stress on world resources, threatening critical aspects of the natural
environment. The Earth Summit sought agreement on goals for sustainable devel-
opment, an approach that would channel the human use of natural resources within
limits that protect the long-term viability of the global environment. The earlier
1987 Montreal Protocol and the subsequent 1997 Kyoto Protocol reflect efforts to
apply balanced, sustainable-development principles to the respective battles against
depletion of the ozone layer and global warming.

The World Summit on Sustainable Development, held in Johannesburg, South
Africa, in 2002, aimed to evaluate progress achieved since the 1992 Earth Summit
and to identify quantifiable targets and concrete steps needed to fight world poverty
while protecting the environment. The implementation plan forged at the
Johannesburg summit incorporated measures for managing the earth’s natural
resource base, including specific categories covering water, oceans and fisheries, the
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atmosphere, biodiversity, and forests. Success will be measured by achievement
targets scheduled as far out as 2015.To encourage progress, this summit promoted
partnerships between governments, business and civil society groups. Conference
preparations identified over 220 such partnerships with sixty more announced
during the meetings. Over 8,000 civil society representatives attended the summit
and participated in numerous parallel events that coincided with official activities.*’

The principle of sustainable development offers a conceptual middle ground
that attempts to balance and merge the sometimes competing priorities of a
Humanist and Naturalistic ethic. The challenge involves applying such a principle in
practice to particular sets of issues or cases. Partnership projects among concerned
stakeholders attempt to meet this challenge collaboratively, recognizing the legiti-
macy of competing or even conflicting viewpoints while seeking a “best choice”
solution that can gain broad assent among government, business and civil society
groups. This approach engages private sector actors in shaping global norms where
insufficient consensus currently exists to support more binding governmental
actions.

Private sector collaboration on developing environmental standards predates
the Johannesburg summit. For example, since 1989 the Coalition for Environ-
mentally Responsible Economics (CERES) has promoted ten principles addressing
corporate responsibility for the environment. The coalition includes a variety of
environmental organizations, investment firms, pension funds and public interest
groups, with some sixty firms having endorsed the principles. The CERES project
developed the Global Reporting Initiative (GRI) that evolved into a broader effort
to monitor corporate social and financial as well as environmental performance.48
A different approach emerged from the International Organization for Standard-
ization with the ISO 14000 series that sets environmental management standards
appropriate for corporate systems. However, these standards focus on evaluating
the management system used by an enterprise rather than on the actual environ-
mental performance or impact of corporate activities.*” Other standards originate
with business groups, such as the sixteen environmental principles adopted by the
International Chamber of Commerce in 1991 as the Business Charter for Sustainable
Development.50

Proliferating international activity over the past couple decades points to
emerging answers on several of the “W” questions relating to nature and the physical
environment. Increasing recognition of the interdependent effects of natural eco-
systems answers Where questions by secking normative standards with global
application, realizing that many environmental problems cannot be confined or
effectively addressed within the artificial political borders drawn by national
governments. The invocation of sustainable development goals responds to When
questions by attempting to balance the satisfaction of current human needs with
the generational interests of nature’s longer-term requirements. Although the
sustainable development principle appears deontological, its attempt to balance
current needs and future requirements can lead to a more teleological approach
when the principle is put into practice. The selection of a “best choice” balance for
exploiting ocean fisheries or restraining greenhouse gas emissions, for instance, can
involve many of the cost/benefit calculation and projection problems associated
with outcomes-based decision making,
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These considerations place a premium on determining Who should decide
standards to measure and implement globally sustainable development. The move-
ment toward growing partnerships among governments, business and civil society
indicates both the limited reach of existing international law and the increasing
potency of environmental problems. However, actual influence within all three
partnership groups tends to reflect the disproportionate influence of developed
countries. Richer governments and private MNEs can devote greater financial and
personnel resources to negotiations on environmental standards than governments
and enterprises based in developing countries or transitional economies. Although
civil society groups often speak on behalf of broad public interests or requirements
of the natural environment, many of these groups lack broad membership or
effective influence from the majority of countries containing the majority of the
world’s population.

Because Who will decide What particular standards constitute sustainable
development guidelines, the representative composition of partnership groups
becomes a critical determining factor for ethical analysis. How will global costs and
benefits be distributed in programs where “balanced” principles attempt to address
immediate human needs while safeguarding nature’s long-term requirements?
Is effective participation broad and representative enough to reflect the global scope
and impact of interdependent environmental issues? Are unorganized or even non-
human interests adequately represented? Who should determine the What of global
common morality standards that will shape humankind’s interaction with nature and
the physical environment?
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Chapter 10

BUSINESS GUIDANCE AND
CONTROL MECHANISMS

Introduction

HE EVOLUTION OF MODERN MNES created a mismatch between

traditional systems for regulating business based on national law and the globe-
spanning reach of MNE operations. The MNE form of organization simply
outdistances most national government controls, while international institutions
lack the political authority and enforcement capability to pick up where national
mechanisms stop at territorial borders. This disparity alarms actors in both the
public and the private sectors who perceive growing MNE influence on national
economic, social and even political processes. The ensuing search for effective busi-
ness guidance and control mechanisms covers an array of alternatives, ranging from
voluntary through coercive to mandatory. The challenge is to select and activate the
best mechanisms to influence MNE actions in ways that maximize benefits and
minimize potential harm to the many societies MNEs serve.

Concern that national regulations fall short of controlling MNE activity initially
gained prominence in the 1970s.! Recent globalization trends exacerbated these
worries, particularly after the Soviet Union’s collapse discredited communist and
many socialist economic policies, leaving the field open to dominance by US-style
capitalism. A seeming consensus emerged centered on liberalization and privatization
policies that open developing countries and transitional economies to international
market forces. Privatization and deregulation reduce or remove many national
government controls over business, while lower barriers to international trade and
investment expose domestic economies to MNE penetration. In essence, private
MNEs gained more legal rights and greater freedom of action within national
economies, sparking calls for MNEs to accept explicit corresponding responsibilities
toward meeting societal interests.

Some critics of globalization favor a re-energized national government role
to control corporate actions while others advocate the development of international
law to regulate MNE operations. However, many national governments face
resource constraints that preclude effective supervision of complex and wide-
ranging MNE activities. Potential international regulation of MNEs suffers from
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inadequate political consensus among nation states on both priority goals and
necessary enforcement authority. Failing satisfactory progress through these legal
channels, alternative paths emerged, championed by civil society groups with the
acquiescence or support of governments. These approaches use moral suasion and
market pressures to encourage or coerce changes in MNE behavior.

Voluntary “soft law” guidelines promote broad standards of conduct often
endorsed by governments as measures of good corporate citizenship, but these
measures lack the mandatory sanction of enforceable “hard law” requirements. Many
MNEs adopt individual codes of conduct, subscribe to industry guidelines and
develop partnerships with relevant societal groups. Such voluntary business self-
regulation may respond to external pressures or arise from internal reassessments
of company responsibilities, although the broadest change appears to develop in
industries that have come under significant external criticism. Civil society groups
use media Campaigns as well as investment and procurement instruments to organ-
ize market pressures against targeted MNE:s to induce change in corporate practices.
Investment funds, shareholders’ actions and product boycotts constitute some of the
ways used to influence MNE policies through private market mechanisms.

Prior chapters discussed various business guidance and control mechanisms,
primarily in the context of examining case scenarios. This chapter surveys these
devices in a more systematic manner for two reasons. First, understanding the back-
ground and evolving use of such measures can provide insights to the dynamic
interaction among business, governments and civil society groups. More broadly,
sound ethical decision making should be followed by an equally sound choice of
effective measures to alter behavior in the desired direction. Evaluating past events
and determining standards for appropriate conduct ought to be coupled with
a capacity to influence future actions. After determining who should do what, when
and where, the next logical question becomes how one could make it happen.

National and international law

Governments hold ultimate power over the corporate entities operating in their
jurisdiction, so standards set by national law embody mandatory norms that such
companies violate only at their peril. In practice, however, governments may lack
the administrative resources, expertise or political will to fully and effectively
enforce legal mandates. More uniquely, even strong national governments face a
difficult challenge when attempting to regulate part of an MNE organization where
important corporate assets and capabilities reside outside the country. Although
birthed by charters based in national laws, corporate entities linked through an
MNE network can plan, coordinate and execute transactions using a global rather
than a national strategy and vision. The constraints of nation-state sovereignty
generally confine a government’s actions within its own territorial borders, even
when the activities of an MNE’s foreign affiliates could significantly affect the
nation’s welfare.

The popular MNE image portrays a corporate entity able to evade national law
by escaping into the unregulated space of some ethereal international arena. In
reality virtually all MNE activity occurs within the legal jurisdiction of some nation
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state. Inadequate controls result when national governments fail to pass or enforce
effective national laws and to coordinate those legal standards through international
agreements. Differences among national legal regimes enable MNEs to exploit the
disparities in ways unavailable to purely domestic enterprises, fostering frustra-
tion that the MNEs are escaping national law. For strong national governments
with international political and economic clout, one possible response lies in the
extraterritorial application of their national law.

Extraterritorial extension of a nation’s laws generally creates diplomatic
controversy because the law’s application reaches into another nation’s jurisdiction,
creating potential legal overlap with resulting conflicts between sovereign political
authorities. The United States attempts to extend its laws extraterritorially more
than any other nation, employing this mechanism in areas such as antitrust, taxation,
export controls and anti-bribery legislation. Such actions mark a national policy
decision that US companies should follow these normative standards anywhere they
operate, underlined by a willingness to risk political discord with other countries to
enforce the mandates. Some other nations also adopt extraterritorial legal standards,
but few countries possess comparable international leverage to pursue their enforce-
ment, and even US attempts frequently fail when faced with a strong opposing
government. 2

Despite implementation difficulties, precedents exist for examining the extra-
territorial extension of national law as a control mechanism for MNE behavior.
Passage of the US Foreign Corrupt Practices Act (FCPA) constitutes the most
obvious example previewed in earlier chapters. Political, economic and moral
arguments persuaded the US Congress to develop a definitional standard, backed by
criminal penalties, to prevent US companies from bribing foreign government
officials in any country, whatever the local law and practice.’ The United States
has also included human rights goals among the foreign policy objectives for which
export controls may be imposed on US companies, including the operations of their
foreign affiliates.*

Developments on several other case scenarios also illustrate how national law
may apply to MNE actions in other countries. Chapter 4 examined criticism of
Unocal’s business involvement in Burma where a military government engages in
widespread violations of human rights. Using a controversial interpretation of the
US Alien Tort Claims Act (ATCA), lawyers for villagers in Burma brought suit in
a US court against Unocal for alleged human rights violations associated with
abuse of workers forced to help build the natural gas pipeline. Enacted in 1789, the
ATCA lay essentially dormant until a 1980 ruling upheld the right of foreigners to
pursue tort claims in US courts for violations of US treaties and the evolving “law
of nations.” Over two dozen suits have been filed alleging various human rights viola-
tions abroad, but the Unocal case was the first to reach a trial stage. A ruling by the
US Supreme Court in June, 2004 upheld ATCA’s possible use in such cases but
warned against interference with US foreign policy. This application of ATCA
provokes strong opposition, with further court challenges and possible legislative
remedies raising doubts about how broadly or effectively such a law can be applied.’

A different appeal to US courts came in efforts to pursue claims against Union
Carbide for damages from the Bhopal gas leak, as discussed in Chapter 5.The courts
turned back that effort, ruling the case should be pursued in India under that legal
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system. A similar ruling, but with an important twist, emerged out of the case
brought against ChevronTexaco for environmental damage in the Ecuadorian
Amazon, as discussed in Chapter 9 and updated in Exhibit 10.1. After nearly ten
years of legal maneuverings, a US court ruled in 2002 that Ecuador had primary
jurisdiction, effectively sending the case for trial the following year in a small
Ecuadorian town near the alleged environmental damage. The distinctive difference
in this case arose from the US court’s ruling that the Ecuadorian court decision
would be binding under US law on the US parent corporation. This approach uses
one nation’s law to enforce potential damages awards under another nation’s law
on an MNE unit located in the first nation but outside the effective enforcement
reach of the second (because the former Texaco investment in Ecuador had already
been sold).

The attempted resort to US courts often arises when local legal remedies are
impossible (as in Burma under a military regime accused of the violations) or inade-
quate (where court backlogs, minimal penalties, futile enforcement or potential
corruption compromise the legal system). Essentially this tactic seeks to use one
nation’s legal powers, and often different standards, to impose judgment and penal-
ties on MNEs for actions allegedly taken by foreign affiliates legally incorporated
in other sovereign countries. Although Ecuador would object less than Burma to the
type of action taken in US courts, both situations basically reflect unilateral US
law applications to MNE actions occurring in another country’s legal jurisdiction.
As such, these examples suggest an unusually fluid area for utilizing national law to
address essentially international normative issues.

International law offers little effective regulation of business because no inter-
national body exists with the political authority and enforcement capability to
charter and regulate MNEs at the global level. Fundamental differences persist
among nations regarding the proper role, goals and methods of private business
activities, as well as the appropriate distribution of commercial benefits and costs.
Such differences impede progress toward the broad consensus needed to formulate
detailed international legal standards that could be applied direct to corporations.
Where international law does emerge, the accords generally require signatory gov-
ernments to adopt and enforce the standards through the mechanism of national law.

The difficulty for governments to reach binding agreements regulating inter-
national business led to the development of “soft law” alternatives that seck to guide
corporate conduct. As discussed in Chapter 2, the OECD Guidelines for Multi-
national Enterprises represented the first significant attempt by governments
to endorse multilateral standards for good business behavior and to urge their
adoption by MNEs. The sponsoring OECD governments emphasized the voluntary
nature of the guidelines and resisted attempts to use the standards to judge individual
corporate actions. However, cases brought before national “contact points” for
clarification can serve to highlight complaints against particular MNEs, thereby
increasing pressures for a change in corporate behavior.®

This “soft law” approach permits governments to act, reaching agreement on
broad normative statements regarding corporate conduct, without resolving policy
differences that preclude the more detailed legal definitions necessary for binding
regulations. The burden of interpreting and applying general guidelines essentially
shifts on to MNEs, leaving other private or public actors free to offer their own
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Exhibit 10.1 Lending a Legal Helping Hand

Oil major forced to answer Amazon charge of

damaging the environment

A judge in Ecuador will decide whether ChevronTexaco is liable for harming

the rainforest, Sheila MeNulty reports

On the fourth floor of a rundown building in a
small town in Ecuador, a courtroom has been
freshly painted and newly furnished.

The decision being taken in this nondescript
building will have far-reaching repercussions
for the oil industry and developing nations
where oil companies have long operated.

It is Judge Alberto Guerra’s decision whether
to hold ChevronTexaco liable for environ-
mental damage plaintiffs claim was inflicted
on the land of more than 30,000 people living in
the Ecuadorian rainforest.

They argue there was massive dumping
of highly toxic waste water and crude oil from
1971 to 1992 when Texaco was developing the
country’s oil industry.

This is the last act in a drama that began ten
years ago in US courts against Texaco, which
merged in 2001 with Chevron to form the
second biggest US oil company.

US courts ruled last year that Ecuador has
primary jurisdiction for this case, and so the
courtroom opened there last week.

The proof stage of the trial ends today, after
which judicial inspections of specific sites
starts.

“The issues at stake in the ChevronTexaco
case are very much at play in Ecuador: the
government wants to develop more oil further
into the Amazon, and the indigenous people are
upset,” says Keith Slack, senior policy adviser
for Oxfam America.

“This is a case that is reflective of the grow-
ing conflicts that are happening throughout
Ecuador. This is emblematic of a trend
throughout the region.”

The case is being watched closely by
environmental and human rights movements
for any signal it may send oil companies — and
the governments that rely on them for devel-
opment — to be more respectful of the people
and lands in which they operate.

Indigenous groups world-wide that have
previously held little hope for recourse are also
looking to the decision for guidance.

Those who know Ecuador say the legal
system is questionable.

Yet the government some believe might
influence the case because it wants more inter-
national investment also came to power with
the support of indigenous groups.

The courts have ruled against international oil
companies in far smaller disputes in the past.

“The court there is in an interesting posi-
tion,” says Michelle Rathbun, who analyses
social responsibility for PFC Energy, the
industry consultant.

“They are very close to where the alleged
violations took place, physically close to the
indigenous people. They will feel the pressure
from these people acutely. On the other hand,
they also will feel the pressure from the govern-
ment about the importance of this industry
there.”

Plaintiffs’ attorneys say this is the first time
a US court has agreed to recognise as binding a
foreign court’s authority in deciding whether
a US company has damaged the environment.

But ChevronTexaco says any decision by a
foreign court will be recognised by a US court
only if' it is fair and impartial and not obtained
under fraudulent conditions.

“I have never seen this company so on its
heels,” says Steven Donziger, lawyer for the
plaintiffs.

“This trial is one of the most extraordinary
in the history of the indigenous movement in
Ecuador and Latin America. It is the first major
trial about environmental damage in which a
multinational American defendant has shown
up to defend charges with a court order from
the US hanging over its head.”

The plaintiffs are not seeking specific
damages but say evidence shows at least $1
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billion will be needed to restore the environ-
mental damage. This includes 350 open waste
pits they accuse ChevronTexaco of leaving
contaminated with heavy metals and carcino-
genic compounds, some only feet from the
homes of indigenous peoples.

Adolfo Callejas Ribadeneira, Chevron-
Texaco’s lawyer, told the court that “Chevron-
Texaco believes that no legal justification
whatsoever exists so as to be taken to court”.

He argued that the merger of Chevron and
Texaco does not make the new company liable.
“ChevronTexaco is not the successor of Texaco
and it has never acted in the Republic of
Ecuador.”

ChevronTexaco also insisted allegations
have not been supported with credible scientific
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evidence. It added that in 1998, following a
$40 million remedial programme, Texaco was
released by the Ecuadorian government from
legal liabilities.

It could take a year for Judge Guerra to make
a decision. Regardless of whom the judge
sides with, Shannon Wright, associate director
of Amazon Watch, says the case already has
served a purpose.

“A group of community members in a
remote area has been able to hold a company
accountable. It does put the oil companies on
notice.”

Source: © Financial Times, 29 October 2003,
p. 2. Reprinted with permission.

critique regarding how well a corporation complies with the broad standards.
Subsequent intergovernmental agreements adopted this promotion of general busi-
ness conduct guidelines covering such areas as competition standards, social policy
and marketing practices.7 UN Secretary General Kofi Annan proposed a similar
approach in a speech to the World Economic Forum on 31 January 1999, challeng-
ing business leaders to support a Global Compact based on principles drawn from
UN documents on human rights, labor and the environment. Formally launched in
July 2000, this initiative seeks corporate reporting on implementation practices and
encourages dialogue among various groups supporting the Global Compact’s
principles. 8

Business codes and monitoring mechanisms

Although some individual corporate codes of conduct predate governmental moves
to “soft law” mechanisms, the vast majority of individual company codes and industry-
wide standards emerged after the mid 1970s. In the United States many corporate
codes stemmed from responses to foreign bribery scandals while other enterprises
reacted to more broadly based calls for greater MNE social responsibility. MNE codes
of conduct can help establish or clarify internal policies and procedures, promote a
common company identity among an increasingly diverse international work force
and communicate corporate standards to interested external stakeholders. Voluntary
codes can help encourage appropriate MNE conduct while also collectively reducing
pressures for mandatory government action.’

In developing a code of conduct, corporate leadership generally relied on
internal managers who began with core issues where legal standards already existed,
such as on accounting practices, antitrust rules and conflicts of interest. Provisions
relating to employees focused on worker obligations to the enterprise but some-
times addressed reciprocal company responsibilities as well. Sections dealing with
other stakeholder groups, such as customers, competitors or communities, often
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employed broad language that lacked clear relevance to actual business operations.
Individual corporate codes seldom addressed specific international issues, relying on
generalities about promoting economic growth while obeying local laws and
ignoring potential conflicts among differing national standards.'”

Although companies often looked at other MNE codes when drafting or revising
their own documents, great diversity still exists among these mechanisms in terms
of their approach, content and implementation. Some codes bear little connection
to operational decision making and represent little more than public relations pieces
aimed at external constituencies to deflect criticism or portray a positive corporate
image. Other companies adopt more detailed policies and operational guidelines but
restrict these documents to internal use, leaving them unavailable to outside stake-
holders. A more balanced approach seeks to develop a code of conduct that speaks
to both internal and external audiences, providing sufficiently detailed links to actual
operations that employees can use the guidelines for practical decision making while
sharing substantive corporate standards with external stakeholders.!!

In addition to establishing individual corporate codes, MNEs can join a growing
plethora of cooperative arrangements that promulgate and promote business
conduct standards.'? Established business organizations sponsor some initiatives,
such as the sector-specific marketing code developed by the International Federation
of Pharmaceutical Manufacturers’ Associations (IFPMA)."? Other actions arise from
cooperative approaches that span various types of enterprises and address general
corporate social responsibility issues, for example the Caux Round Table or the
Prince of Wales Business Leaders’ Forum (PWBLF).!* Still other efforts center on
specific product-related issues, such as the Rugmark Foundation’s code for carpets
or the Federation Internationale de Football Association (FIFA) standards for soccer
balls that address child labor and other “sweatshop” labor conditions. 15

Whether individual or collective, business codes of conduct face scrutiny by
civil society groups that question if the voluntary codes make any real difference.
Responding to such skepticism, many MNEs issue reports outlining and illustrating
their compliance, particularly on environmental performance but increasingly on
other social responsibility issues as well. The UN Global Compact project speci-
fically encourages MNEs to report on their operations and this approach may
be enhanced by incorporating the Global Reporting Initiative into the Global
Compact’s procedures. Although reporting can broaden public knowledge of MNE
activities, skeptics often discount such self-descriptions, urging independent
monitoring procedures to ensure the accuracy of code implementation reports.16

Debates over monitoring procedures underline questions about the credibility
of voluntary business codes. Most issues relate to the agency examining corporate
performance and how compliance is tested. The use of accounting firms to audit
code implementation raised concerns that business relationships could color the
reporting, Some civil society groups favor participation in code monitoring to assure
its transparency and fairness. Other organizations see voluntary codes of conduct
as fundamentally flawed, at best representing “stop-gap” measures on the way to the
enactment of mandatory standards imposed by law. 17

Differences of opinion and approach occur among civil society groups, some-
times resulting in direct competition and conflicting positions. For example, the
Workers’ Rights Consortium (WRC) challenges whether the Fair Labor Association
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(FLA) possess sufficient independence from its sponsoring MNE members to
provide credible compliance reporting, despite the involvement of several outside
groups. Designed for greater distance from monitored corporations and incorporat-
ing more local representatives from monitoring locations, the WRC presents itself
as an alternative to FLA operations, essentially competing for sponsorships.'® As
some civil society groups opt for closer participation or even partnerships with
MNE:s that adopt acceptable voluntary codes, other organizations retain a more
confrontational style. Such differences among civil society groups should not be
surprising, given the remarkable growth in the number of such organizations, from
1,400 in 1975 to an estimated 28,900 by 1995.1

The proliferation and expanding diversity among civil society groups can pose
dilemmas for MNEs that seck to engage in dialogue or cooperative activities with
external stakeholders. Enterprises could seek to exploit these differences by aligning
with a relatively compatible group to help deflect criticism coming from other,
more combative organizations. However, even with the best of intentions, MNEs
face difficulty knowing how to select potential partners from among the variety of
civil society groups whose self-defined mandates often overlap in terms of core
issues and/or geographic focus. A related problem arises from questions regarding
whether such groups represent the views and interests of the people most affected
by particular issues. The membership, leadership and resources of most civil society
groups are heavily concentrated in the advanced industrialized countries while many
MNE issues impact disproportionately on populations in developing countries and
economies in transition. Expanding collaboration among civil society groups inter-
nationally may help address this problem, but MNEs still lack clear public standards
on how to evaluate and select the most legitimate and representative civil society

groups as partners for cooperative actions.20

Investment, divestment and shareholder activism

Capital markets that supply equity funding for corporate growth also provide
mechanisms for controlling and guiding MNE behavior. Publicly traded corporations
are managed by executives hired to operate the firm on behalf of its sharcholders,
who “own” the corporation. While the managing executives hold a fiduciary respon-
sibility to provide a return on their sharcholders’ investment, operating within the
terms of governing legal requirements, shareholders possess the right, responsibility
and power to define the nature of their expected return as well as operational guide-
lines for how the company conducts its business. Traditionally, most shareholders are
primarily, if not exclusively, concerned about obtaining maximum financial return
on their investment and only large, institutional sharcholders possess the knowledge,
resources and relative leverage to actively influence corporate behavior. However,
spurred particularly by protests in the 1970s against business involvement with
South Africa’s apartheid policies, three contrasting approaches emerged whereby
even smaller investors could exercise their ownership responsibilities regarding
corporate conduct.

Investment and divestment represent mirror-image actions that shareholders
can use to reward or punish companies for their behavior. Although “buy” or “sell”
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decisions generally respond to expected financial returns, investors may also pur-
chase or dispose of stock in companies based on other criteria, including a firm’s
conduct on social responsibility issues. During the fight against apartheid, numerous
shareholders divested stock in companies that continued to do business in or with
South Africa, or refused to conduct their operations under the Sullivan Principles,
as discussed in Chapter 4. Similar shareholder actions occur on other issues,
motivated by a desire to bring pressure on a company to change its policies, penalize
a firm for refusing to change policies, or simply to sever personal “ownership”
ties to an enterprise that engages in unethical behavior. The first two motivations
focus on teleological effects or outcomes whereas the third motivation reflects a
deontological concern with role responsibilities or the sharcholder’s complicit
connection to wrong behavior.

Comparable goals guide investor decisions to avoid purchasing stock in com-
panies whose products or operations raise ethical concerns. This approach led to the
development of socially responsible investment (SRI) funds based on exclusionary
rules. These funds promise not to invest in enterprises with objectionable products
or behavior, essentially “punishing” those firms while simultaneously assuring fund
investors that their money will not help support such activities. Initially SRI funds
excluded firms associated with certain products, such as tobacco, alcohol or arma-
ments. Later efforts focused on particular aspects of corporate performance, with
“green” funds excluding firms with poor environmental records and social funds
assessing corporate practices such as hiring and promoting minorities.”!

A more recent approach to SRI funds seeks to encourage and reward good
behavior more than punish offending corporations. In July 2001 the FTSE (owned
by the Financial Times and London Stock Exchange) established indices for corporate
social responsibility called the FTSE4Good. Although companies dealing with
tobacco, arms and nuclear power are excluded, selection for these indices depends
on positive assessments of corporate performance on core criteria involving the
environment, human rights and relations with stakeholders. Using an advisory
committee of social responsibility experts to assess over 1,600 listed companies, the
FTSE4Good selected fifty qualifying firms with the highest market capitalization for
British and for European indices, with another 100 similarly chosen companies
comprising American and world indices. To provide an incentive for improve-
ment, firms with some questionable performance record but a commitment to
change could gain selection. The FTSE4Good will continue to reassess corporate
performance as well as review the social responsibility criteria over time.??

SRI funds that use FTSE4Good indices to help determine their equity portfolios
add a proactive reward dimension supporting improved corporate performance
to the traditional fund emphasis on reactive punishment for misdeeds. Of course,
investment funds still reflect some financial limitations. Selection by the FTSE4
Good favors the most highly capitalized qualifying firms rather than strictly the best
social performers, pragmatically balancing financial return objectives with social
responsibility concerns. Much hesitation about using SRI funds to influence
corporate behavior stems from investor fears of lower financial returns compared
to funds investing in any corporations with profitable outlooks, unencumbered by
non-financial performance criteria. In other words, individual investors often weigh
how much lower a financial return they might accept in order to direct their
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sharcholdings away from objectionable firms while encouraging socially responsible
behavior.

Comparisons between SRI fund returns and general market performance tend
to yield mixed results, depending both on time periods covered and methodology
employed. SRI proponents argue that socially responsible operations often enhance
corporate profitability over the longer term through such effects as cost savings
from energy conservation and improved productivity with lower turnover among
contented workers. Whatever the potential difference in financial returns, an
increasing number of investment firms utilize social responsibility criteria and offer
SRI fund options to their investors. Although the figure may be high, the Social
Investment Forum estimates that in 1999 SRI investments in the United States
amounted to over $2 trillion, or nearly one of every eight dollars managed by
investment firms. In 2000 the UK government adopted new rules requiring pension
funds to disclose whether they considered environmental, social or other ethical
factors in their investment decisions.”?

Beyond the criteria used for investment and divestment decisions, shareholders
can attempt to influence corporate operations through activist strategies. As
“owners” of an enterprise, investors can employ voting shares to offer and support
resolutions that would alter corporate policies. Applying this mechanism to inter-
national issues also essentially grew out of the debate over apartheid in South
Africa, although some ecarlier actions arose from opposition to companies involved
in producing certain goods related to the Vietnam War, such as napalm or cluster
bombs. One early promoter of shareholder activism was the Interfaith Center
on Corporate Responsibility (ICCR), founded in 1971 by religious institutions
drawn from the Protestant, Roman Catholic and Jewish faiths. The Center conducts
research on issues to advise its institutional members on how to invest or vote their
share holdings. Exhibit 10.2 describes the approach and some of the activities of this
organization.

As suggested in this exhibit, shareholder activism as a mechanism to influence
corporate behavior does not depend on direct control over a significant proportion
of a company’s stock. With management often holding enough proxy voting rights
to defeat unwanted proposals, shareholder resolutions on MNE social responsibility
issues seldom reach even double digits in percentage of votes cast. However, many
enterprises seek to minimize or avoid the controversy that can surround public
debate over shareholder resolutions, particularly when the issues involve assertions
by religious organizations regarding unethical corporate actions. Wider coordination
among civil society groups and other institutional investors can provide even greater
incentive to settle policy disagreements in a mutually satisfactory way. By encour-
aging such dialogue, activist shareholders can sometimes exercise significantly
greater impact on corporate operations than might be expected by assessing only
their equity stake in an enterprise. Shareholding provides an investor with a potential
avenue for inside access to corporate management. This mechanism focuses more
on proactively influencing specific corporate operational decisions than on reactively
assessing and penalizing business results.
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Exhibit 10.2 Shareholders with a Mission

Ethical crusaders resolve to redeem the

corporate sinners

The influence of religious groups on business behaviour is growing,

says Elizabeth Wine

Of the many activist groups
pressing US companies to
change their ways, only Sister
Patricia Wolf’s Interfaith
Center on Corporate
Responsibility can really claim
to be on the side of the angels.

As the season of annual
meetings approaches, the group
of 275 religious institutions
headed by the nun is in the
vanguard of institutional
investors using shareholder
resolutions to spotlight issues
such as human and worker
rights and global warming.

“Many people in the SRI
[socially responsible
investment] community
understand that reputation is
as important as the financial
outcome,” said Sister Pat.

“If they haven’t learned it from
Enron, or Andersen, they
haven’t learned anything.”

Religious communities such
as the Sisters of Charity of
St Vincent de Paul of Halifax,
Nova Scotia, or faith-based
charities such as Mennonite
Mutual Aid, find themselves
lined up alongside trade unions
and Greenpeace in the battle for
the corporate conscience.

But the group can claim
financial as well as moral clout:
ICCR’s members collectively
control $110 billion, almost all
in pensions and endowments,
some of which come from
charitable donations.

ICCR was born thirty years
ago as the US religious
community looked for ways
to fight apartheid by pressing
corporations to divest from
South Africa. Member
organisations used existing

investments as the lever to press
for change.

Since then the group has
campaigned for social issues,
from human and worker rights
to global warming, often
taking the side of developing
nations, where many religious
organisations’ members work.
For that reason, international
debt forgiveness for the world’s
poorest countries is a cherished
goal.

This year, [CCR members
sponsored 144 shareholder
resolutions on social and
environmental issues at ninety-
nine companies.

Sister Pat said the group
often achieves successes
“through a back door” by
creating opportunities to talk
with a company.

For example, ExxonMobil,
which recently admitted global
warming is a problem after
insisting for years it was an
unproven theory, is being
targeted for further
improvement.

ICCR and other activists
filed a shareholder resolution
this year asking it to produce
a report by next September
outlining how it will promote
renewable energy sources.

Richard Koppes, former
general counsel of Calpers, the
largest US public pension fund,
and shareholder activist, was
once a non-believer when it
came to using shareholder
meetings to raise broader
issues.

But ICCR converted him.
“There was the notion that these
things did not belong on the
proxy but I moderated that over

the years as the importance of
corporations in our global
economy developed.”

Other fans say ICCR’s
influence comes not from its
shareholdings but from a
reputation for thorough research
and arguments.

Sister Pat cites Disney as one
reforming corporate sinner that
bowed to ICCR’s argument.
When ICCR started talking
with the media company five
years ago it did not have a
corporate code of conduct
outlining standards for the
group and its vendors, such as
the right of workers to form
unions.

Now, after several years
of discussions, Disney has
overcome its reluctance and
introduced a code on workers’
rights. It recently invited ICCR
representatives to a plant in the
Dominican Republic to meet
workers.

“It was quite an open
meeting,” said Sister Pat. She
said Disney, while not yet a
model of corporate governance,
was making good progress.

But she sees the quest for
more enlightened policies as a
long-term project. “We’ve had
corporations look at us and say,
‘It’s a four, five, six, seven-year
issue’,” said Sister Pat.

Perhaps ICCR can afford
to be patient: like the poor,
recalcitrant companies will
always be with us.

Source: © Financial Times,
30-31 March 2002, p. 1.
Reprinted with permission.



BUSINESS GUIDANCE AND CONTROL MECHANISMS 237

Consumer boycotts and certification schemes

Consumer markets also offer opportunities to punish and/or reward corporate
behavior. Product boycotts and product certification schemes represent contrasting
mechanisms used by civil society groups, occasionally with governmental involve-
ment or support, to influence MNE activities. Organized consumer boycotts usually
target individual companies, either because the specific firm’s actions are deemed
particularly offensive or the company plays a prominent and influential role within
an industry whose common practices generate opposition. Boycott mechanisms do
not work equally well in all situations. Boycotts enjoy greatest success when directed
against recognizable consumer goods whose market position relies on brand-name
image and reputation and where substitute products of satisfactory quality and price
are readily available. In addition, the issue motivating the boycott must be conveyed
in an easily understandable fashion that will evoke broad sympathy in the general
consuming public. By contrast, companies that engage in minimal advertising and
produce intermediate products for sale to other businesses are less vulnerable to a
consumer boycott mechanism.

The use of consumer boycotts to protest MNE actions developed from the same
general time period and set of issues that produced the capital market mechanisms
discussed above. Anti-apartheid campaigns included product boycotts, including the
adoption by many US state and city governments of selective procurement regu-
lations that restricted purchases from companies maintaining investments in South
Africa. The loss of large sales contracts to state and municipal agencies may have
provided more measurable effective leverage against MNEs than stock divestment
actions by activist pension funds. Another high-profile campaign urged a boycott
of Nestlé’s numerous consumer products to protest the corporation’s methods of
promoting its infant formula in developing counties, as discussed in Chapter 7.

Similar to shareholder activism, the potential effects of consumer boycotts often
surpass the actual financial loss in terms of immediate sales. In order to reach the
broad consuming public, boycott organizers generally seek maximum publicity and
may organize demonstrations, marches or even engage in acts of civil disobedience
to draw media attention to their cause. The short-term demand on management
response time and potential for longer-term damage to a company’s reputation can
add significantly to overall boycott costs.* Opponents often assert that boycott
campaigns unfairly single out one or a small number of companies to protest actions
undertaken by many enterprises, including MNEs in countries where comparable
consumer actions seldom occur. Sometimes boycott targets show only minimal
or distant causal connections to wrong actions. Similar to secondary rather than
primary boycotts, the targeted firm or product may simply be used as a means to
exert leverage on a different offending actor.”

For example, in 1990 a civil society group called Neighbor to Neighbor helped
organize a boycott action against Folger’s coffee, sold by Procter & Gamble. In this
case, the boycott campaign stemmed from opposition to human rights violations
by right-wing death squads in El Salvador, allegedly connected with that country’s
government. Although less than 2 percent of the beans in Folger’s coffee reportedly
came from El Salvador, those purchases represented an important share of the coun-
try’s coffee exports which in turn provided significant revenue to the government.
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To help publicize their cause, the boycotting groups sponsored a dramatic television
advertisement attacking Folger’s and showing blood running from an overturned
coffee cup. The advertisement was characterized by a P&G spokesperson as “inac-
curate, grossly misleading and offensive.””® The company responded with its own
type of boycott action, suspending advertising on some television stations that aired
the anti-Folger’s commercial. US government officials offered clear statements
supporting P&G’s coffee bean purchases, calling the actions “in the best interest
of the peace process and the people of El Salvador.””” The case illustrates how
boycotts, even when motivated by laudable objectives, may become ethically prob-
lematic as causal and capability connections grow more distant between a targeted
product or company and the offending actor and actions.

Another case of a successful boycott describes a campaign organized by the
Rainforest Action Network (RAN) against Scott Paper, aimed at stopping Scott’s
plans to use a rain forest concession on the Indonesian island of Irian Jaya to develop
a eucalyptus plantation and sawmill to supply pulp for its various paper products.
An observer reports that, despite corporate efforts to work with local repre-
sentatives to limit the project’s environmental and social impact, “RAN convinced
environmental groups from all over the world to boycott Scott products if the
company did not withdraw from Irian Jaya. The campaign focused on a single thing:
Scott’s name, the company’s most valuable, and most vulnerable, asset.” The
company announced its withdrawal from the project just before the boycott began,
prompting RAN to take out newspaper advertisements “declaring victory” and “hail-
ing the power of consumer boycotts.”28 Without necessarily disputing the impact
of the boycott mechanism, some critics subsequently questioned the substance of
the victory as a state-owned forestry company replaced Scott in the project and, not
subject to similar consumer pressures, reportedly engaged in broad deforestation
actions.” This case points up the challenge of projecting a boycott’s effects which
may depend on when outcomes are measured and whether or not potential impacts
on other boycott actions are considered.

Product certification schemes also depend on consumer choice to provide
leverage for influencing corporate behavior. Contrasted with boycott mechanisms,
certification schemes focus less on penalizing bad corporate conduct to induce
change and more on rewarding good corporate operations by giving their products
a market advantage over uncertified competitors. To be credible, groups using this
mechanism must demonstrate that consumers are sufficiently aware and concerned
about an issue to affect their purchasing decisions. In addition, consumers need
enough knowledge and understanding about the certification process to recognize
and favor certified products. These requirements place a premium on media cover-
age and the development of alliances and support networks among sympathetic civil
society groups, particularly in major consumer market economies.

No clear consensus exists regarding either the breadth or the depth of probable
consumer response to product certification schemes. Certainly participation will
vary depending on the nature of the issue, the location of the consumer market and
the effectiveness of a particular campaign. Other important variables include the
cost, quality and convenience differential in choosing certified over uncertified
products. Some polling data suggests that a core of committed individuals will
act on certification criteria while a larger portion of the general public is open to
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considering corporate actions and reputation in their purchasing decisions. For
example, a Mori survey in Great Britain defined 15 percent of the population as cor-
porate responsibility activists, reporting that ethical considerations led 17 percent
of adults to boycott a product and 14 percent to purchase a company’s product
during 2003. The survey also reported that 38 percent of the public stated corporate
social responsibility was very important in making their purchases. The head
of Mori’s CSR research speculated that more individuals from this broader group
might follow through with concrete actions if provided with more effective
information.*

The proliferation of product certification schemes touches many of the issues
discussed in earlier chapters. A broad government-backed mechanism emerged
to certify that international trade would be free of “conflict diamonds” associated
with human rights violations in Africa. Exports of soccer balls and rugs from South
Asia feature certification processes to assure the goods were not produced using
child labor. “Green” labels tout the environment-friendly record of many products,
from recycled paper or plastic products to energy-saving devices to “dolphin-safe”
tuna. Remarkable variety exists in the types of issues addressed and certification
measures employed. The constellation of certifying and supporting organizations can
also mix public agencies, business organizations and civil society groups.

Fair Trade initiatives represent a particular application of product certification
schemes, usually but not exclusively applied to products based on agricultural
commodities. The basic concept secks to establish a dependable, long-term relation-
ship with commodity growers in developing countries, offering them a higher price
for their products by eliminating middlemen traders. Many schemes also provide an
additional premium to growers for using environmentally friendly methods and/or
for community social development projects. The general approach reportedly stems
from efforts begun in 1986 by the Max Havelaar Foundation in the Netherlands
to respond to desires for development projects that emphasize trade rather than
aid. Starting with coffee and expanding to honey, bananas, tea and orange juice, the
Foundation supported Fair Trade products sold primarily in Europe. During
the 1990s fourteen other Fair Trade organizations were established, reaching over
$200 million in sales by the end of the decade, still largely concentrated in European
markets. Some approaches expect consumers to pay a somewhat higher price for
certified Fair Trade products while other efforts try to remain price-competitive,
using cost savings in the distribution chain to redistribute profits toward developing
country growers.“

An important extension of the Fair Trade mechanism to the US market occurred
in 2000 when Starbucks announced the introduction of a blend of Fair Trade coffee
certified by the non-profit TransFair organization that encourages farmer co-
operatives in developing countries to sell direct to coffee roasters or retailers. The
breakthrough with Starbucks came after some of its coffee houses were vandalized
during anti-globalization protests at a World Trade Organization meeting hosted in
the company’s hometown of Seattle, Washington. This initiative complemented
Starbucks’ broader social responsibility programs and helped expand Fair Trade
coverage in the United States beyond craft shops and a few grocery stores.
Subsequent discussions between Starbucks and Oxfam also led to cooperation on a
project to aid coffee growers in poverty-stricken areas of E‘thiopia.32
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The Rainforest Alliance, which promotes another certification scheme covering
several products, has forged agreements with major coffee MNEs that could broaden
the Fair Trade mechanism beyond the market for specialty coffees that represents
only about 2 percent of supply. Kraft Foods, purchaser of nearly 10 percent of the
world’s coffee, reportedly agreed to blend beans certified by the Rainforest Alliance
into the company’s major European brands, paying farmers up to a 20 percent pre-
mium for their production. Although plans call for progressively expanding Kraft’s
purchases, existing production of certifiable coffee would be insufficient to go much
beyond current commitments. To help break through this bottleneck, the company
will train specialists to assist more farmers to meet the certification standards.
Procter & Gamble also has begun to sell a special order brand of certified coffee
while two large international coffee traders have signed certification agreements
with the Rainforest Alliance.?}

Selecting the best means to an end

Extraordinary growth in the scope and importance of global MNE operations
focused attention on the unique characteristics and potential impact of these firms
on national societies. Appearing to operate above or beyond national legal powers,
these enterprises assumed an unusual role as new private actors in an international
relations arena that had been the nearly exclusive domain of public sector authori-
ties. Partly in response to MNE activity, and utilizing many of the same advances
in communications and transport technologies that underpin MNE operations, civil
society groups proliferated in a parallel fashion, expanding and coordinating their
international reach. The intersection and interaction of these three types of actors
stimulated experimentation and the development of new business guidance and
control mechanisms to influence MNE policies and actions.

Pioneered over the past quarter-century, many of these mechanisms remain
in a state of evolution, adjusting approaches and techniques in response to both
experience and changing conditions. Mandatory international regulation of MNEs
remains limited by the scope of international political consensus on standards and
enforcement, while conflicts of national sovereignty restrain the practical extension
of extraterritorial laws. “Soft law” standards provide a way for governments to
encourage good international corporate citizenship but depend on responsible
MNE interpretation, application and compliance. Voluntary company and industry
codes of conduct represent a burgeoning MNE response to increased public atten-
tion to business conduct. However, the extremely broad array of these instruments,
coupled with external skepticism regarding implementation, monitoring and
reporting processes, leaves many groups unconvinced that MNE self-regulation
constitutes a fully satisfactory option.

The rise of civil society groups sparked a surge in new instruments that
use market mechanisms to influence MNE behavior. Campaigns to sell or buy stock
based on a particular MNE’s activities on international ethical issues grew into
institutional SRI funds organized to promote normative goals through capital
markets. Activist minority shareholders used their status as “owners” of a corpora-
tion to aggressively support change, employing both legal and public relations
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channels to promote dialogue with management and a modification of MNE poli-
cies. Civil society groups also organized boycotts, selective procurement policies
and product certification schemes to utilize the marketplace power of consumer
choice to influence MNE decisions.

This evolving array of guidance and control mechanisms provides both challenge
and opportunity to public and private sector actors that seck to influence MNE
behavior. The principal task involves selecting the most available, appropriate and
effective mechanism to attain the desired end of improved business conduct.
Dangers can arise that MNEs may receive unfair treatment if dealt with only as an
instrumental means to generally desirable ends, especially when actual develop-
ments can turn out quite differently than anticipated outcomes. A tendency may also
emerge to focus quickly on the easiest actor to influence rather than fully assessing
where principal responsibility for action should reside. With growing success in
fashioning instruments to influence MNE behavior, civil society groups may turn
first in this direction rather than devoting resources to pursuing a more difficult (but
perhaps ultimately more appropriate and effective) path of inducing action by
governmental authorities.

It is worth remembering that a decision to focus on altering MNE behavior
should come at a follow-up action stage, after ethical analysis of an issue has
identified a best choice normative standard and goal as well as assessed the relative
responsibilities of all relevant actors. For critical need issues, MNEs may become the
most aware, knowledgeable, proximate and capable actor, especially when govern-
ments or other more responsible bodies fail to act. Absent sufficient international
consensus to support governmental actions, civil society groups have turned
increasingly to MNEs as the next best actor on a global subsidiarity chain to improve
critical need situations on the world stage. This choice can be ethically justified, but
such a decision merits careful evaluation and communication of the ethical reasoning
for such a judgment.
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Chapter 11

DECIDING ETHICAL
DILEMMAS

Introduction

ONTEMPORARY POLICYMAKERS confront decisions involving

unprecedented levels of complexity, shaped and reshaped by globalization’s
kaleidoscope of interwoven political and socioeconomic factors. Once nearly the
exclusive domain of governments, international relations now involves a prolif-
erating array of organized private sector decision makers, including both business
enterprises and a growing constellation of civil society groups. Interdependent
international linkages, many forged through MNE commercial networks, transmit
the impact of these actors’ decisions into the daily lives of diverse populations
around the world whose interests, or even existence, may be largely absent from the
deliberations.

Does globalization portend the evolution of a global society where shared basic
values link the welfare of people throughout a diverse world community? Or will
the forces of globalization simply serve competitive interests defined by national
boundaries or corporate objectives and asserted by political and economic strength?
The script for this play, already under way on the world stage, is still being written.
Normative standards and decision-making tools could help guide difficult choices
in line with broad human interests, if a sufficient foundation exists in common global
values and key actors incorporate reasoned ethical analysis into their decision
frameworks.

The opening decade of the twenty-first century holds both promise and mount-
ing challenge. Greater awareness of interdependent relationships and growing
knowledge about the causes and consequences of interconnected actions provide the
potential for more informed and responsible decision making. Heightened concern
about globalization has focused attention on the need to develop international
standards to evaluate actions and guide policy decisions. National governments,
private business and civil society groups will all play a role in this task. The key
challenge, however, rests at the personal level. A truly global society connects
individuals, not just organizations, in a community built around common concerns
and interdependent interests. The impetus for more deliberately reasoned ethical
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analysis and decision making must come from a greater willingness among individuals
in all organizations, including business enterprises, to utilize normative terminology
and concepts when confronting the ethical dilemmas that arise in a global political
economy.

Evolving global concern

Much of the popular reaction to globalization focuses on stories of disruptive
personal or societal change under pressure from external forces that appear un-
accountable to the people most affected. Yet the complex developments driving
globalization can also bridge divisions and promote empathy in ways that permit
the emergence of a global society. Revolutions in transport, communication and
information technologies provide ways to surmount barriers of physical distance and
individual ignorance that have sustained separations among the world’s population.
Unprecedented numbers of people now visit faraway countries with a speed and
case unimaginable a half-century earlier. Countless more people who choose not
to travel or cannot afford the still significant expense have the world brought to them
daily through ubiquitous television screens with round-the-clock news broadcasts
and programmed visions of life in very different countries and cultures. Expanding
millions can access extraordinary volumes of information and establish instan-
tancous direct links with individuals in distant locations through the wonders of the
world wide web.

Considered in terms of ethical implications, these changes alter core factors that
help determine the level of ethical responsibility borne by various actors in a world
community. Communications media and the organized efforts of activist groups
increase individual and societal awareness of critical need conditions among people
living far outside a local community or nation. Remaining oblivious to situations of
desperate foreign suffering now almost requires a conscious act of avoidance or a
deliberate dulling of the emotional senses to escape the constant barrage of visual
and verbal reports. Knowledge constitutes less of a constraint on responsible action
as information becomes broadly dispersed or at least easily accessible through prolif-
erating technical and organizational outlets. Proximity acquires a larger meaning as
globalization tightens the interdependent links between regions still separated by
substantial physical distance. Similarly, concepts of causality gain an extended reach
as influence and control flow over far-flung networks of economic and corporate
connections. Capabilities also grow, particularly those exercised by MNEs whose
pursuit of commercial benefit propel many of the globalization changes.

Contemporary events offer evidence of an evolving global concern that corre-
sponds to these changing notions of ethical responsibilities. Violations of international
human rights standards draw increased attention to the interaction between
government policies and MNE operations. As examined in Chapter 4, violations
of political and civil human rights provoke concern and responses from individuals
and organizations far removed from the national site of harmful actions. Subsequent
chapters survey economic, social and cultural human rights that also claim new
priority on public policy agendas. Labor and environmental issues achieve the broad-
est recognition, with environmental concerns reflecting the most easily understood
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example of how interdependent actions can impact the world community’s shared
interests.

International business plays a prominent and perhaps indispensable role in the
dispersion of globalization forces. MNEs represent particularly significant conduits
whose interconnected operations link diverse countries and cultures around the
world. With increased size and scope, MNEs can exceed some national governments
in their capacity to mobilize resources and exert effective influence on certain types
of issues and outcomes. Growing MNE capabilities prompt calls for a parallel
increase in MNE responsibility for societal welfare. In the “sweatshop” debate,
applying subsidiarity concepts to the business supply chain illustrates the relatively
recent tendency to assert ethical corporate responsibilities based more on potential
capability for action than on considerations of proximity or causality. Past chapters
offer numerous examples where MNEs faced ethical dilemmas posed by perceived
harms or social needs that connect only distantly to the MNE’s own direct
operations.

Evolving global standards

When confronted by international ethical dilemmas, where should MNEs turn for
guidance in making “best choice” decisions when reasoned normative arguments can
support action in several different directions? The complexities of this challenge
emerge from the multiple case scenarios presented throughout the book. National
legal requirements set a minimum floor of mandated action, but issues posed
by illegitimate regimes or international “gaps” between national laws still raise
troublesome questions. Intergovernmental organizations struggle to devise broader
standards but usually lack the agreed consensus or political power necessary to
establish binding law. MNEs may set their own normative standards in the absence
of legal directives or follow maximal value principles above legal requirements. Civil
society groups, often skeptical of MNE self-regulation, generally advocate
strengthening national and international law while still promoting MNE adherence
to voluntary codes of conduct.

These simultaneous developments yield a patchwork of progress toward
evolving global standards. The various chapters identify a variety of approaches and
instruments used to forge international cooperation. Practical actions appear most
advanced with intergovernmental agreements in areas such as trade involving
pesticides or other hazardous products where a type of common morality standard
emerges. Recognized perils to human health lead governments to accept a respon-
sibility to participate in cooperative arrangements to reduce potential dangers, even
when the threat falls mainly on citizens of other countries and control measures can
involve economic costs. Damage to the natural environment often poses a less direct
and immediate danger than hazardous products, but the commonly shared risks and
wider impact of environmental degradation are generating similar movement
toward meaningful international standards and cooperative actions.

Patchy progress also describes the development of international marketing
standards. Although the most advanced guidelines come from national regulations,
a surprising degree of international consensus sets limits on the types of marketing
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techniques that should be used to promote particular products. The landmark WHO
code on infant formula identifies specific marketing practices adjudged by the inter-
national community to essentially breach common morality standards. The code’s
application relies on national government action and/or voluntary corporate
compliance, but the WHO instrument achieves a remarkable degree of specificity
for a global marketing standard. The Framework Convention on Tobacco Control
follows a similar if somewhat less detailed path while new studies examine whether
alcoholic beverages raise comparable marketing issues. The WHO periodically
reviews practices in the pharmaceutical sector, where coordinated industry action
already promotes voluntary international marketing standards. Despite issues of
cultural relativism, clearer delineations also emerge between internationally accept-
able and unacceptable practices involving bribery and racial or ethnic marketing,
with governments regulating the former and public consumer response driving
action on the latter.

More broadly, the relationship and impact of international business on distinctive
world cultures presents one of the most contentious globalization issues. Cultural
diversity offers unique values that can be lost to the homogenizing trends intro-
duced by internationally integrated MNE production processes and product
promotions. Nevertheless, some change is inevitable and certain local practices
may not deserve protection if they violate important minimum global norms. The
debate over international human rights embodies the struggle to define and apply
a common morality standard for individual rights that should be respected in all
countries and cultures, regardless of historical or current local practices. Despite
the UN Universal Declaration of Human Rights, important differences remain
regarding how to interpret and apply these standards, particularly where conflicts
develop between enumerated rights. International business may be caught in the
middle when anti-discrimination standards clash with traditional customs or reli-
gious practice, or in situations where general economic development becomes
linked to the economic or political repression of minorities.

Traditionally, standards for MNE operations derive from host country regu-
lations, even though the practical effect of such governance often varies with
the legitimacy and efficacy of particular regimes. Concerns over the adequacy of
national measures fuel movement towards evolving global standards on issues such
as labor relations and workplace safety, presenting a potential challenge to both
national sovereignty and competitive economic development strategies. Despite
ILO conventions on a few core international labor standards, effective imple-
mentation falls far short of the agreed norms. In response, civil society groups
advocate broad action through international trade agreements while simultaneously
urging targeted industry groups and specific MNEs to adopt voluntary labor
standards for application throughout their global business supply chain.

Perhaps unsurprisingly, global standards appear most problematic on issues of
MNE involvement in political affairs. These situations can pose the greatest threat
to principles of national sovereignty, interjecting foreign private actors into matters
of local public policy. The same globalization forces that propel MNE influence
generate attention and concern among civil society groups regarding individual
human rights conditions in many countries around the world. Reacting primarily
case by case, these groups may either condemn MNE involvement or press
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companies to confront or openly defy governments deemed unrepresentative
of their citizen’s best interests. Global standards have not yet evolved far enough to
provide much normative guidance for MNEs on how to manage their involvement
or impact on political issues, purposeful or unintentional.

Role responsibilities and approaches

The evolution in global concern and standards relating to international business
signal accompanying changes in the role responsibilities and approaches used by
governments, MNEs and civil society groups. Governments carry the predominant
responsibility for organizing and enforcing norms governing conduct in the inter-
national system. The public, representative function of governments inherently
dictates this essential task. Difficulties arise from the limitations of a nation-state
system that is bounded by territorial political jurisdictions and restrained by national
sovereignty principles and goals. National governments define their priority objec-
tive as protecting and projecting the interests of a specific population classified
as national citizens. This defined function constrains the role of national governments
in developing a truly global society. Although international relations relies on
deontological, rule-based agreements, national governments also avoid many
commitments that would curb unilateral discretion to pursue self-interest gains in
teleological case-by-case situations.

The conundrum for governments, particularly nation states with significant
unilateral powers, arises from the entangling ties established by globalization’s
interdependent bonds. Although these ties extend the potential reach of national
influence, the enhanced powers are not fully subject to national government control
nor are strong states immune from “blow-back” impacts channeled through
interconnected global networks. The reach, resources and potential influence of
MNE:s provide them with options for decisions and actions not under the sovereign
control or direction of single national governments. MNEs gain a vested interest
in promoting global approaches that enhance free international flows of people,
products and, of course, profits. Globalization also speeds the rise of civil society
groups as increasingly organized and influential actors in international affairs.
Particularly on human rights and environmental issues, many of these groups pursue
agendas that reflect more the interests of a globally defined society than nation-state
objectives.

Business enterprises generally resist accepting new social role responsibilities
to accompany their expanding presence and influence on the international stage.
Preferring to concentrate on the central function of achieving global market success,
most MNEs formally defer to governments as the deontologically assigned actor
responsible for setting the rules to assure societal welfare. However, glaring dis-
parities among countries in the efficacy and representative character of national
governments can thrust MNEs into uncomfortable positions where they appear as
the next most proximate, capable actor in a global subsidiarity chain of respon-
sibility. The development of clear international responsibility standards may help
guide MNE conduct, but a lack of political consensus precludes such standards and,
despite stated desires to have clear rules of the game, most MNEs prefer to avoid
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specific social responsibility commitments that detract from core business require-
ments. As a result, MNEs often adopt a teleological approach, responding in an
ad hoc, case-by-case fashion when confronted with international ethical dilemmas.

Much of the impetus for MNE action derives from the growing ability of civil
society groups to organize concerted pressure on target companies. Civil society
encompasses a wide variety of groups, most pursuing rather narrowly focused
objectives rather than broad societal welfare. These groups seek clearly prioritized
deontological goals while employing a teleological approach to implementation that
weighs the expected outcomes of alternative tactics and actions. Given their orien-
tation toward single-issue advocacy, potential (and probably inevitable) clashes
between these groups have remained remarkably muted. The inherent nature of
ethical dilemmas portends more coming conflicts over priorities and trade-offs
among worthy goals, such as current tensions between environmental preservation
and economic development.

Lacking agreed global standards that embody their priorities, civil society
groups devise methods to persuade influential actors to endorse and follow sup-
portive guidelines. Governments constitute the obvious preferred choice due to
their power to enforce required actions. However, marshalling the time, energy and
resources necessary to change governmental policies often exceeds the capacity or
patience of special interest advocates. Private companies, subject to marketplace
pressures as well as government regulations, increasingly offer more promising and
susceptible targets. For international issues, MNEs present a particularly attractive
option as their continued growth expands corporate capabilities for action.

Civil society activism on international issues and their turn to MNEs for
responsive actions transforms the historical dynamic of international relations by
multiplying the number and type of involved actors. Combined with national
governments and intergovernmenta] organizations, this expanding constellation of
players can create or redefine role responsibilities in ways that augment possible
approaches to meeting global needs. Indicative of this new creative potential are
joint partnership programs linking governments, MNEs and NGOs, such as the
agreement on how to develop Chad’s oil resources or certify Cambodia’s effort to
eliminate “sweatshops.”

Heightened awareness, expanded knowledge, enhanced capabilities and new
perceptions of proximity nourish the search for fresh approaches to meeting inter-
national needs. Expectations regarding proper normative decisions and outcomes
no longer stop at national borders as globalization increasingly weaves countries,
cultures and individuals into a more interconnected world community. The effort
to define agreed normative standards for actors within this evolving community
will determine whether the bonds of common values will support the development
of a truly global society.

Personal decision making
This book examines the decisions and behavior of organizational actors on the global

stage whose conduct shapes the nature of the world community. However, the text
also focuses on the development of a personal decision-making framework. Whether
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individuals hold positions in governments, MNEs or NGOs, the role of personal
decision values is crucial to the process of organizational decision making. Achieving
rational “best choice” outcomes in ethical dilemmas requires the active participation
of individuals willing and able to inject clear normative analysis into the
deliberations.

Decisions reflect value choices but organizational discussions often revolve
around implicit assumptions about goals embedded so deeply in the institution’s
ethos that potential value trade-offs, conflicts or related impacts may go unrecog-
nized. The new challenges presented by globalization’s complexities require a more
open perspective that can use normative standards and procedures to illuminate
value choices. In order to stimulate and guide such discussion, individuals must first
cultivate their own decision-making skills, developing their abilities to communicate
clearly both the process and rationale of ethical decision making.

The book suggests using five “W” questions to organize and focus ethical analysis
as a possible aid to individual decision making. No claim is made for unique
advantages inherent in this particular formulation. Most individuals will develop a
personal approach and style that best fits their own mental process and set of values.
However, an organized, self-aware approach to decision making offers important
assistance when confronting difficult ethical dilemmas. Asking and answering
Who should do What, Where, When and Why offers one possible way to organize
this challenge. The main point, however, is that ethics can involve relatively simple
ways to improve practical decision making,

The elaboration of ethical theory provides essential insights to understanding
core values that give meaning to human activity. For most individuals, however, the
intellectual complexity of theoretical systems can make ethics appear abstract and
disconnected from everyday life. Applied ethical analysis provides a necessary bridge
between the distant demands of formal theory and the immediate need to make
“best choice” decisions under conditions of insufficient time and information.
Without relatively simple guides for normative analysis, many people will dismiss a
serious discussion of normative choices as too slow, complicated or confusing to use
in practical decision making,

Individuals entering careers in international business face especially difficult
tasks as MNEs operate at the forefront of globalization forces. Spanning many
countries and cultures, these enterprises will play an important role in shaping the
impact of global change and how distinctive populations react to the transfor-
mations. Which value choices will guide MNE operations and how will those
decisions affect the development of a global society? The answers will arise largely
from the way individuals perform their roles as business executives, or as gov-
ernment and civil society representatives. Both organizations and individuals possess
options in their actions. Incorporating ethical analysis into personal and organ-
izational decision making can help assure that outcomes reflect conscious “best
choice” judgments, even in the demanding environment of a global political
economy.
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UNIVERSAL DECLARATION
OF HUMAN RIGHTS

Adopted and proclaimed by General Assembly resolution 217 A (I1I)
of 10 December 1948

Preamble

Whereas recognition of the inherent dignity and of the equal and inalienable rights
of all members of the human family is the foundation of freedom, justice and peace
in the world,

Whereas disregard and contempt for human rights have resulted in barbarous
acts which have outraged the conscience of mankind, and the advent of a world in
which human beings shall enjoy freedom of speech and belief and freedom from fear
and want has been proclaimed as the highest aspiration of the common people,

Whereas it is essential, if man is not to be compelled to have recourse, as a last
resort, to rebellion against tyranny and oppression, that human rights should be
protected by the rule of law,

Whereas it is essential to promote the development of friendly relations
between nations,

Whereas the peoples of the United Nations have in the Charter reaffirmed their
faith in fundamental human rights, in the dignity and worth of the human person
and in the equal rights of men and women and have determined to promote social
progress and better standards of life in larger freedom,

Whereas Member States have pledged themselves to achieve, in co-operation
with the United Nations, the promotion of universal respect for and observance of
human rights and fundamental freedoms,

Whereas a common understanding of these rights and freedoms is of the
greatest importance for the full realization of this pledge,

Now, Therefore the General Assembly proclaims this Universal Declaration of
Human Rights as a common standard of achievement for all peoples and all nations,
to the end that every individual and every organ of society, keeping this Declaration
constantly in mind, shall strive by teaching and education to promote respect for
these rights and freedoms and by progressive measures, national and international,
to secure their universal and effective recognition and observance, both among the
peoples of Member States themselves and among the peoples of territories under
their jurisdiction.
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Article 1

All human beings are born free and equal in dignity and rights. They are endowed
with reason and conscience and should act towards one another in a spirit of
brotherhood.

Article 2

Everyone is entitled to all the rights and freedoms set forth in this Declaration,
without distinction of any kind, such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.
Furthermore, no distinction shall be made on the basis of the political, jurisdictional
or international status of the country or territory to which a person belongs,

whether it be independent, trust, non-self-governing or under any other limitation
of sovereignty.

Article 3

Everyone has the right to life, liberty and security of person.

Article 4

No one shall be held in slavery or servitude; slavery and the slave trade shall be
prohibited in all their forms.

Article 5

No one shall be subjected to torture or to cruel, inhuman or degrading treatment
or punishment.

Article 6

Everyone has the right to recognition everywhere as a person before the law.

Article 7

All are equal before the law and are entitled without any discrimination to equal
protection of the law. All are entitled to equal protection against any discrimination
in violation of this Declaration and against any incitement to such discrimination.
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Article 8

Everyone has the right to an effective remedy by the competent national tribunals
for acts violating the fundamental rights granted him by the constitution or by law.

Article 9

No one shall be subjected to arbitrary arrest, detention or exile.

Article 10

Everyone is entitled in full equality to a fair and public hearing by an independent
and impartial tribunal, in the determination of his rights and obligations and of any
criminal charge against him.

Article 11

1 Everyone charged with a penal offence has the right to be presumed innocent
until proved guilty according to law in a public trial at which he has had all the
guarantees necessary for his defence.

2 No one shall be held guilty of any penal offence on account of any act
or omission which did not constitute a penal offence, under national or
international law, at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at the time the penal
offence was committed.

Article 12

No one shall be subjected to arbitrary interference with his privacy, family, home or
correspondence, nor to attacks upon his honour and reputation. Everyone has the
right to the protection of the law against such interference or attacks.

Article 13

1 Everyone has the right to freedom of movement and residence within the
borders of each state.

2 Everyone has the right to leave any country, including his own, and to return

to his country.
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Article 14

1 Everyone has the right to seek and to enjoy in other countries asylum from
persecution.
2 This right may not be invoked in the case of prosecutions genuinely arising

from non-political crimes or from acts contrary to the purposes and principles
of the United Nations.

Article 15

1 Everyone has the right to a nationality.
2 No one shall be arbitrarily deprived of his nationality nor denied the right to
change his nationality.

Article 16

1 Men and women of full age, without any limitation due to race, nationality
or religion, have the right to marry and to found a family. They are entitled to
equal rights as to marriage, during marriage and at its dissolution.

2 Marriage shall be entered into only with the free and full consent of the
intending spouses.

3 The family is the natural and fundamental group unit of society and is entitled
to protection by society and the State.

Article 17

1 Everyone has the right to own property alone as well as in association with
others.

2 No one shall be arbitrarily deprived of his property.

Article 18

Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief in
teaching, practice, worship and observance.

Article 19

Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers.



UNIVERSAL DECLARATION OF HUMAN RIGHTS 255

Article 20

1 Everyone has the right to freedom of peaceful assembly and association.
2 No one may be compelled to belong to an association.

Article 21

1 Everyone has the right to take part in the government of his country, directly
or through freely chosen representatives.

2 Everyone has the right of equal access to public service in his country.

3 The will of the people shall be the basis of the authority of government; this
will shall be expressed in periodic and genuine elections which shall be by
universal and equal suffrage and shall be held by secret vote or by equivalent
free voting procedures.

Article 22

Everyone, as a member of society, has the right to social security and is entitled to
realization, through national effort and international co-operation and in accordance
with the organization and resources of each State, of the economic, social and
cultural rights indispensable for his dignity and the free development of his
personality.

Article 23

1 Everyone has the right to work, to free choice of employment, to just and
favourable conditions of work and to protection against unemployment.

2 Everyone, without any discrimination, has the right to equal pay for equal
work.

3 Everyone who works has the right to just and favourable remuneration

ensuring for himself and his family an existence worthy of human dignity, and
supplemented, if necessary, by other means of social protection.

4 Everyone has the right to form and to join trade unions for the protection of
his interests.

Article 24

Everyone has the right to rest and leisure, including reasonable limitation of working

hours and periodic holidays with pay.
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Article 25

1

Everyone has the right to a standard of living adequate for the health and well-
being of himself and of his family, including food, clothing, housing and
medical care and necessary social services, and the right to security in the
event of unemployment, sickness, disability, widowhood, old age or other lack
of livelihood in circumstances beyond his control.

Motherhood and childhood are entitled to special care and assistance. All
children, whether born in or out of wedlock, shall enjoy the same social
protection.

Article 26

1

Everyone has the right to education. Education shall be free, at least in the
elementary and fundamental stages. Elementary education shall be
compulsory. Technical and professional education shall be made generally
available and higher education shall be equally accessible to all on the basis of
merit.

Education shall be directed to the full development of the human personality
and to the strengthening of respect for human rights and fundamental
freedoms. It shall promote understanding, tolerance and friendship among all
nations, racial or religious groups, and shall further the activities of the United
Nations for the maintenance of peace.

Parents have a prior right to choose the kind of education that shall be given
to their children.

Article 27

1

Everyone has the right freely to participate in the cultural life of the
community, to enjoy the arts and to share in scientific advancement and its
benefits.

Everyone has the right to the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he is the
author.

Article 28

Everyone is entitled to a social and international order in which the rights and
freedoms set forth in this Declaration can be fully realized.
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Article 29

1 Everyone has duties to the community in which alone the free and full
development of his personality is possible.

2 In the exercise of his rights and freedoms, everyone shall be subject only to

such limitations as are determined by law solely for the purpose of securing
due recognition and respect for the rights and freedoms of others and of
meeting the just requirements of morality, public order and the general
welfare in a democratic society.

3 These rights and freedoms may in no case be exercised contrary to the
purposes and principles of the United Nations.

Article 30

Nothing in this Declaration may be interpreted as implying for any State, group
or person any right to engage in any activity or to perform any act aimed at the
destruction of any of the rights and freedoms set forth herein.
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