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he Witness Stand is a gem of
useful information for the ex-

pert in the courtroom. I wish I had earlier
access to the commonsense information
Janet Vogelsang presents. I would have
been much better prepared for my initial
courtroom experiences. I am sure my
preparation and testimony in court
would have gone much smoother. Pre-
paring for court and testimony can be a
daunting task at times. This book helps
one develop an organized approach in
courtroom preparation. These useful
ideas will help remind every expert wit-
ness about crucial points before testi-
mony. Vogelsang’s book helps put the
legal process in perspective and I find her
approach very reassuring. She reveals
her own anxieties and fears about the
courtroom and how she has handled
them.

The book is arranged in pertinent
sections with useful summaries at the
end of each chapter. Vogelsang express-
es herself clearly with a light sense of
humor. Her emphasis on proper prep-

aration is essential and the discussion
of courtroom dynamics is quite en-
lightening.”
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practice.”
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he Witness Stand is a rich com-
pendium of insights and infor-

mation for the practicing clinical social
worker. Often we, as a profession, feel
intimidated by the court experience, but
the author helps to allay anxiety by stat-
ing that ‘we are simply there to report
what we have learned.’

The importance of being thorough
and thoughtful in our assessment using
psychosocial methods is reinforced through-
out the book, with multiple resources of-
fered to aid in structuring our evaluation
of the client. The Checklist for Investiga-
tions, one of many useful forms included
in the book, is a primer of the issues and
ethics surrounding discovery.”

Gail Nagel, MS, BCD
President,
American Board of Examiners
in Clinical Social Work Inc.

he Witness Stand, by Janet Vogel-
sang, furnishes an invaluable

beacon for social workers whose profes-
sional efforts lead to testimony, often in
criminal cases. Vogelsang is experienced
and articulate, a good guide for the social
worker who is uncertain and possibly in-
timidated in dealings with lawyers in and
outside of the courtroom. From my per-
spective as a neurologist, this book is
most helpful in spelling out what a social
worker must do to provide a comprehen-
sive assessment of the psychosocial back-
ground of the subject. It identifies what I
must know about the social matrix from
which the criminal springs.”

Jonathan H. Pincus, MD
Professor of Neurology,
Chairman Emeritus of Neurology,
Georgetown University
School of Medicine,
Washington, DC

ne feature that makes this book
so useful is that it was written

by a social worker for social workers. It
is evident that the author speaks from
vast personal experience in writing this
guide for clinical social workers in the
courtroom. The book reflects Vogelsang’s
strong educational background, her un-
derstanding of social work theory, her
years of professional practice, and her
belief in and commitment to the field of
social work. These qualities have en-
abled her to produce a book that is well
written, highly informative, and interest-
ing to read.

Ms. Vogelsang provides numerous
helpful hints throughout the book. For
example, she describes how to deal with
the anxiety of testifying, how to respond
to cross-examination, and how to qualify
as an expert witness without becoming
defensive. She also discusses appropriate
courtroom demeanor, the use of visual
aids, and tips for testifying in court. The
summary lists at the end of each chapter
are especially helpful.

This book will be extremely useful to
all social workers who will be called
upon to testify in court. It will also be
helpful to agency directors and supervi-
sors, social work educators, and social
work students. It addresses an impor-
tant area that has received scant atten-
tion in social work literature, and does
so in a manner that is educational and,
at the same time, entertaining.”

Dr. Frank B. Raymond III, PhD
Professor/Dean,
College of Social Work,
University of South Carolina
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Foreword

Clinical social workers are often profoundly disturbed and indig-
nant about being subpoenaed, as are other professionals. For that
reason this book, The Witness Stand by Jan Vogelsang, is welcomed
and needed. Her fearful fantasy of the judge yelling at her, “Lady,
that is the stupidest thing I ever heard in my whole life. Baliff, take
her away!” is similar to the fears of many social workers.

This book is the first resource I know of that has been written
just for the clinical social worker. In the book, Vogelsang starts
where many authors do, with advice on handling specific direct
and cross-examination questions. However, she goes well beyond
that obvious issue.

Anxiety, angry resentment, and detachment are the three most
common emotional states described by expert witnesses who are
called to the witness stand. Anxiety clearly predominates in the
courtroom. Experts are often apprehensive about being unpre-
pared, and they are jagged-edge anxious that opposing counsels
will make fools of them. These anxieties are sometimes obvious:
voices quaver, hands shake, and listening skills deteriorate. Narra-
tive answers are interspersed with disfluencies such as “um” and
“ah.” Topics change in midsentence. Persons with organized and
lucid explanations of their findings in congenial settings sound
confused and inconsistent.

Angry resentment is most frequently seen in witnesses who are
involuntary participants in the legal process, and in witnesses who
feel that the adversarial process has demeaned them professionally
and distorted their findings and conclusions. Anger and resent-
ment appear often in treating experts. That is, persons who have
been offering mental health services to an adult or child may be
called as witnesses in child custody hearings, personal injury liti-
gation, and presentence hearings.
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The anger and resentment occurs because of conflicting roles.
On the one hand, these treating experts have compelling responsi-
bilities to help their clients. On the other hand, they are asked to of-
fer truthful reports in court that may harm the well-being of these
same clients. Therapists resent being in that position, and are an-
gry that they have been subpoenaed and required to compromise
what they see as a core professional commitment. I do not agree
that the responsibility for helping the client is necessarily the first
and core priority; the demands of social justice come first. But I
absolutely understand the ferocity of the anger that accompanies
what seems to be this forced betrayal of the therapeutic alliance.

The third common emotional state for testifying experts is cool
detachment. Emotions are subdued most often among mental
health experts who are in court regularly for routine, minimally
contested legal issues, such as involuntary commitment. These ex-
perts are matter of fact, and the proceedings are predictable and re-
petitive.

All three categories of emotional reactions seem to be increas-
ing because of an ongoing social process in which mental health
professionals are brought into many forms of litigation. At one
time, social workers, psychologists, and psychiatrists could expect
that they could go through their careers with few or no demands to
testify. That has changed. Even graduate students and profession-
als who avoid courses and placements involving the law find that
there is no quiet refuge from the insistent demands of the courts.
Because mental health professions are widely involved in many
areas of family and personal functioning, the law calls on them.
Furthermore, the reach of litigation often extends to the results of
ordinary diagnostic and treatment activities. “Be prepared” is
more than just the Boy Scouts’ motto.

No data exist to indicate what professions are most affected.
However, my expert witness workshops always have a large num-
ber of clinical social workers who fall into the angry resentment
category. Anxiety cuts across professional fields, as does detach-
ment.

Vogelsang provides three strategies in this book for testifying
social workers that are available in no other source. First, she de-
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velops the presentation of the results of biopsychosocial assess-
ments in expert testimony. The book speaks to the essential issues
to be addressed and the ways in which to discuss them.

Second, Vogelsang offers a discussion of how to work with inves-
tigators and use their information in court testimony. Investigators
are present and important in the planning and case development of
many attorneys. Most of us who testify value what investigators do,
but testify only to our findings. Vogelsang takes investigators’
knowledge to the next step, drawing on how to use their talents and
results.

Finally, Vogelsang reviews affidavits. No one ever taught me
how to prepare an affidavit. Yet, like many other experts, I am fre-
quently asked to submit one. This book helps the expert think
about and prepare for this possibility.

Social workers who testify in court need a book that applies to
their own work and discipline. Instead, they must read books by
psychologists, psychiatrists, and lawyers, and then extrapolate the
information to their testimonies. With the publication of this book,
clinical social workers now have a professional sourcebook that
speaks to their needs regarding preparation for court cases, and
how to testify. It is a timely and meaningful contribution.

Stanley L. Brodsky
Department of Psychology

University of Alabama
Tuscaloosa, Alabama

Author of Testifying in Court
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Introduction

Graduate school taught me that no courses are offered on the
role of the clinical social worker in the courtroom, nor do I recall
any sort of auxiliary texts having been suggested. Except for one
half-day class at the Los Angeles Department of Public Social Ser-
vices, where I had my first job as a caseworker, no preparation was
presented for courtroom testimony. Unquestionably, this is a void that
needs to be filled. After fifteen years of conducting biopsychosocial
assessments and testifying in court, I have drawn some conclusions
about clinical social worker preparation and the witness stand.
When preparing testimony for court, I draft my conclusions first. I
then go through the volumes of information obtained, and begin
the process of testing whether those conclusions are valid. Since
this method has always worked well for me, this book starts with
conclusions drawn during the course of my witness stand experi-
ences. Humor has been injected throughout, as one of many neces-
sary tools for helping to lower anxiety about testifying in court.

CONCLUSIONS ABOUT THE WITNESS STAND

Most professionals fear the witness stand. Medical doctors
claim to hate lawyers, but I suspect that at least part of that dislike
is displaced fear the doctors have of the witness stand. Psycholo-
gists grin and bear it because their test results are important and
they tend to stay focused on the myriad scales, graphs, standard
deviations, and such. I envy their ability to be humorous at the
right moment during testimony. Clinical social workers march
bravely to the stand like martyrs about to be burned at the stake, as
they continue their 100-year history of going to court, knowing the
witness stand is a tough location.
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The courtroom creates anxiety and its accompanying symptoms
such as sweaty palms, stomach cramps, flushed skin, racing heart,
frozen vocal chords, faintness, shortness of breath, and dry mouth.
This of course leads to a sense of being totally out of control and
can turn into panic. Some lawyers run to the rest room to throw up
during the course of a trial. Others must change shirts, socks, and
blouses once or twice a day during legal proceedings. I find this
strangely comforting. “Great! It isn’t just me. We all feel a little
shaky,” exclaims the voice inside my head.

The criminal justice system is not an orderly, logical, or seem-
ingly fair system but one that appears chaotic, rushed, and filled
with dilemmas. Even the lawyers and judges seem confused at
times, which can either lower your anxiety (Whew! They are just
as baffled as I am), or increase it (God, help me please! My mind
has gone blank and I don’t remember a thing. I can’t even identify
the client!). It takes a few trips to the courtroom to get accustomed
to this environment and to prepare well for it.

Then there are those instances when a case is resolved before
the trial ever begins (sometimes in the hallway outside the court-
room). First comes a wave of relief as the stress and pressure begin
to dissolve, and the adrenaline flow comes to a dizzying stop. Then
as you walk to your car, you feel an embarrassing flash of disap-
pointment because you did not get to demonstrate all that hard
work!

Clinical social workers are comfortable advocating for clients
in war-torn countries, violent neighborhoods, and abusive homes,
but mention the witness stand and you get the frozen stare or star-
tled response that indicates the onset of trauma. Fight or flight
mode (usually flight) sets in, and you watch as the potential victim
edges toward the door. As clinical social workers we go to more
places where bullets fly and see more action than many men and
women in the armed forces. Studies show that we are at high risk
to be harmed while at our work. Yet the courtroom holds many of
us at bay even when we want to advocate for our clients.

Know this without one degree of uncertainty: Clinical social work-
ers belong in a courtroom and the courts need clinical social workers
because we have specialized training in conducting biopsychosocial
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assessments that provide the courts with comprehensive information
they are unlikely to hear otherwise.

Jurors have stated consistently that they understand the clinical
social worker better than the doctor, the psychiatrist, the psycholo-
gist, the lawyer, the judge and his or her jury instructions, and
other professional witnesses. Why? From the time we enter a
school of social work, we are taught to be sensitive to culture, lan-
guage, economic status, disabilities and capabilities, developmen-
tal issues, environmental issues, and life experiences. These serve
us well as we communicate our ideas in court. We are also trained
to take volumes of information from records, interviews, research,
and consultations with other experts and to explain how an indi-
vidual came to his or her current circumstance or behavior. We use
this information to form treatment plans, arrange for resources, in-
tervene, and educate. We use visual aids to demonstrate this infor-
mation in a way that the client or the juror can understand. We
adapt our language to increase understanding and we share all of
this with other organizations when called upon to do so. One of those
organizations is the court, and the court often asks to hear what we
learned about the client. If done properly, this biopsychosocial as-
sessment is so comprehensive that it is difficult to imagine how
many legal decisions get made without one.

After years of testifying in court, I am never anxiety-free before
approaching the witness stand. At a recent training in trauma re-
sponse, I volunteered to role-play an anxiety-provoking situation
so that the trainer could demonstrate the technique she was teach-
ing. Confidently, I told the audience that I would use the hours
spent in the courtroom hallway waiting to be called to the stand as
my example of anxious behavior. I described some pacing activity,
a cycle of going to the water fountain and then the rest room, ob-
sessively going over my testimony in my head, and all the while
trying to appear normal to those milling around me in the hallway.

By the time the instructor finished with me, I was laughing hys-
terically about a fantasy that popped into my head. I realized that I
had a fear of being on the witness stand. I envisioned the judge
suddenly standing up, pointing his finger at me and screaming,
“Lady, that is the stupidest thing I ever heard in my whole life. Bai-
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liff, take her away.” Whereupon the bailiff, after my sentencing for
the crime of stupidity, handcuffs me and leads me away in shame.

I am happy to report that my anxiety has lessened since volun-
teering for that exercise, but it will never disappear completely.
When experts say that they have no anxiety about testifying, watch
as the perspiration soaks into the tops of their shirt collars!

My goal on the witness stand is to tell the truth, to demonstrate
what I know, and to be fair in my assessment. I am anxious to avoid
bias and to make sure that any reimbursements do not affect my
opinions. The judge and jury must be well informed so they can
make good decisions, which leave them feeling comfortable that
they have done their best even if they disagree with my opinion. I
am anxious to represent clinical social workers well and to leave
an image of professionalism and thoroughness.

HOW TO USE THIS BOOK

By this time, you have probably noticed that I frequently mention
biopsychosocial assessment as a forensic tool. Emphasis on the
biopsychosocial assessment will continue throughout the book, and
Chapter 2 is devoted to assessment as one of the most valuable as-
sets from social work training.

Each chapter is designed to address a specific issue in preparing
for and going to court. The information will be helpful whether
you are going to family, criminal, juvenile, or other types of
courts. This book does not address only one particular type of legal
proceeding in which the clinical social worker might be involved,
rather it attempts to give a description of skills that will be needed
for all types of cases. For quick reference, a summary with a high-
lighted list of suggestions is included at the end of each chapter.
These suggestions are a brief review of what you need to remem-
ber before testifying. This book will fit comfortably into your
briefcase, bookbag, or purse and thus be readily available as your
court date nears. Reviewing this information lowers my anxiety
and reassures me that I am prepared.
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Male and female pronouns are switched in the book, not to con-
fuse, but to remind us that the courtroom is occupied by female as
well as male lawyers and judges, experts, jurors, law enforcement
officers, and others. The term “clinical social worker” rather than
forensic social worker or social worker has been chosen for use
throughout this book. There are many case managers or casework-
ers throughout the United States who are not trained in social work
but call themselves social workers. Most of them are dedicated in-
dividuals who do a fine job. I use the term clinical to set apart those
social workers with bachelor’s or master’s degrees and/or doctor-
ates in social work. I believe that those kinds of credentials do de-
fine a higher level of training and skills, and I would encourage
lawyers to investigate those credentials when searching for a so-
cial work expert.

This book will also be beneficial to anyone working as a social
worker or caseworker who goes to court occasionally or rarely. It
contains information helpful to social service directors and super-
visors; agency and institution directors and supervisors; profes-
sors in colleges of social work interested in preparing their stu-
dents for the inevitable visit to the witness stand; and private
practitioners. Finally, you will see the term “client” used to de-
scribe the individual you have been asked to assess for the court or
who may have come to you under other circumstances. If you are
in private practice, the client may be someone you have been see-
ing or who has been referred to you, and for whom legal issues
have become a part of their case. For example, you may be seeing a
rape victim who has decided to prosecute. This individual would
be your client, and the state might request your testimony. You
may be working in an agency or mental health center and be
served a subpoena to testify regarding your client. In some set-
tings, such as mental health centers and psychiatric hospitals, cli-
ents are still called patients. In this book, they will be referred to as
clients. Often an attorney will have a client that he wants assessed
for some legal reason. She will call you and ask for an evaluation
or assessment. This individual would be the attorney’s client.
Keep in mind that the individual being assessed is referred to here
as the client whether yours, the lawyer’s, or both.
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Along with a little humor, this guide also includes some exam-
ples of courtroom situations. I hope this defuses some anxiety and
provides a bit of debriefing, even if indirectly. One of the things
missing from the courtroom experience is that I seldom hear about
the outcome of the case. I am not always present to debrief with
the client or the attorneys and other experts on the case. It is impor-
tant to have someone with whom to share the witness stand experi-
ence after the fact, and that support is very important for relieving
stress and remembering to laugh at some of the absurdities of it all.

I am certain that I have not covered every single aspect of going
to court nor is that the intent of this book. When I speak at work-
shops and seminars, I enjoy the experiences described by others; I
encourage you to write or call with questions or experiences that
you would like to see included in future articles or books.

Janet Vogelsang
12 East Earle Street

Greenville, South Carolina 29609
(864) 271-1777
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Chapter 1

How the Court System Works

Because the subject of how the court system works could be a
book all by itself, the information you are most likely to need as a so-
cial work expert is included here. However, if you have a question
about the laws, statutes, rules, procedures, or types of courts relevant
to your case, do not hesitate to call the attorney on your case for an-
swers, or ask if you can come to his office and use his law library.
Most attorneys have a library, or you can go to the law library at your
local courthouse.

A good paperback law dictionary can be a handy guide to the lan-
guage you might encounter when preparing for a case. The Law Dic-
tionary by Steven Gifis (1991) is a good choice. States can differ and
it is important to familiarize yourself with the procedures in your
state. If you plan to testify in another state, ask the attorney for assis-
tance in understanding the rules and procedures in that state.

As a word of caution, if you become too sophisticated about the
law, you can inadvertently begin using language in your testimony
that is best left to the lawyers and the courts (Brodsky, 1991). I
have seen expert witnesses admonished for arguing points of law
and taking over the job of the attorney. Learn the basics so that you
can be clear in terms of what is expected of you in a particular
case. Never argue legal points on the stand (Brodsky, 1991).

TYPES OF COURTS AND RULES OF EVIDENCE

There are many different types of courts with rules governing each
one in terms of proceedings, evidence, behavior, and testimony.
Most social workers are familiar with criminal or family court but
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can become involved in cases that take them into magistrate’s
court, equity court, probate court, or others.

There are statutes and rules that govern how the courts proceed
in legal matters. If you visit your local courthouse library (highly
recommended), you should find books that have the latest rules
governing both your state courts and federal courts. For example,
when I last visited my local courthouse library, I found the South
Carolina Rules of Court—State and Federal (2000).

Under the South Carolina Rules were the following listings:

• SC Rules of Civil Procedure
• SC Rules of Evidence
• SC Rules of Criminal Procedure
• SC Appellate Court Rules
• SC Rules of Family Court
• SC Administrative and Procedural Rules

for Magistrate’s Court
• SC Rules of Probate Court
• Administration of Circuit Courts, Family Courts, Miscella-

neous and Summary Courts, and other divisions such as the
Administrative Law Judge Division and Alternative Dispute
Resolution

All you need to do is locate this under your state and find the rules
that guide the various types of courts in your state. Under the Federal
Rules, you will find sections that deal with local civil and criminal
rules of the United States District Court for the district of your state.

State cases come under state jurisdiction and are tried by the state.
For example, if someone armed himself and robbed a convenience
store, the case would be investigated by the local police and the per-
petrator would be prosecuted by the state. The case would be referred
to as the State vs. John Doe. If the same armed robber walked into a
bank and stole money, the case would be brought against him by the
federal government since crimes committed against banks are fed-
eral crimes. The case would be referred to as the United States vs.
John Doe.
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The first case would be governed by State Rules of Evidence
and the second by Federal Rules of Evidence. It is important to
check the Rules of Evidence for your state since most of your
cases will probably be state cases.

Of special interest to the expert witness in a federal case are the
articles under the Rules of Evidence, which describe opinions and
expert testimony. Also important to the expert witness is the article
that guides hearsay testimony. Under the Federal Rules, Rules 702
and 703 describe testimony by experts and bases of opinion testi-
mony by experts. Rule 802 describes hearsay testimony.

In case some of the legal documents you have received for re-
view are confusing to you or if you just want to familiarize your-
self with the multitude of legal documents, there is a section in this
book containing forms used in various procedures. Among the
many examples given, are a Notice of Default Judgment, a Re-
quest for Hearing, an Affidavit of Plaintiff, and many others.

TYPES OF WITNESSES

The Rules of Evidence also describe types of witnesses and what
they can do. The term “eyewitness” is most often used to define
someone who is present at an event and sees or hears what happened
firsthand. Eyewitnesses are often called “lay witnesses.” Social
workers are frequently called upon as lay witnesses especially when
they were present to observe personally the events surrounding a
case in which they are involved. A lay witness is one who is not tes-
tifying as an expert and is not giving an opinion. Lay witness testi-
mony is defined in the Federal Rules of Evidence 701.

Expert witnesses are those who have special knowledge of the
subject about the expert is to testify (Gifis, 1991). This is knowl-
edge that would not normally be possessed by the average person.
The Federal Rules of Evidence that govern expert witnesses are
rules 702, 703, 704, 705, and 706. State rules are often the same or
similar but should be checked depending on the case. For example,
hearsay rules for experts can differ on the federal level from those
on the state level.

How the Court System Works 9



AMERICAN JURISPRUDENCE PROOF OF FACTS

Another helpful set of books is available in the courthouse law
library. The American Jurisprudence Proof of Facts volumes pro-
vide the best examples of good, basic direct examination ques-
tions. Different lawyers have written different sections of these
books, which address every type of case.

An index is provided for the many volumes of these informative
books. The procedure for your case might be:

1. Locate the American Jurisprudence Proof of Facts volumes
in the library.

2. Look in the index for the subject of your case, for example,
child neglect.

3. Under child neglect you will see some numbers that might
read 3POF 2nd, 260, 26-33.

4. Look down the row of volumes until you find 3POF, second
series.

5. Look at the top right corner page numbers to find section 260.
It will actually read 3-260 to indicate the third volume.

6. In sections 26-33, you will find actual social work testimony
in a child neglect case (American Jurisprudence Proof of
Facts, 1997).

These sections also give child neglect testimony examples by physi-
cians, teachers, psychologists, and others. Reviewing this not only
helps you anticipate the kinds of questions you can expect to be
asked, but you can also point out this information to a not-so-aware
attorney who is struggling with the appropriate questions in this
type of case.

The chapters begin with a description of the fact at issue, related
Proof of Facts references, the background information assumed re-
garding neglected children, judicial standards for intervention, and
elements of proof for physical, emotional, and medical neglect.
Guides and checklists of facts and circumstances to consider in pre-
paring the case are also available. Included in these volumes are the
same kinds of information on sexual abuse, battered woman syn-
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drome, and other issues related to the types of cases social workers
are most likely to be called upon for testimony.

It would be difficult to overemphasize the importance and help-
fulness of the American Jurisprudence Proof of Facts volumes; the
information from them can prevent numerous mistakes in prepar-
ing for court. It helps tremendously to have a sense of the guide-
lines the court must follow in making its decisions.

DEPOSITIONS

A deposition is a type of pretrial discovery in which the oppos-
ing attorneys are attempting to learn what you will be saying in
your testimony during the hearing or trial. Just as the attorneys at-
tempt to “discover” what records you reviewed or who you have
interviewed or what reports you have written, they use the deposi-
tion to try to uncover your opinions and conclusions ahead of time.
In her Witness Guide for Deposition or Court: How to Give Testi-
mony in Any Kind of Case (1998), Charlotte Hardwick describes
the deposition as a fact-finding expedition, discovery deposition,
or an evidentiary deposition for the party requesting and paying
for the deposition. Put simply, Hardwick writes that “The attorney
can question and cross-examine a friendly or unfriendly witness
under oath outside the hearing of the judge in advance of the trial”
(p. 66).

I am appreciative that Hardwick has stated a truth I wish had
been made known to me earlier in my career. She writes that “If the
attorney for the side paying for the deposition has unlimited funds
and the rules of deposition allow, the questions could go on for
days about everything from hobbies to venereal diseases one was
treated for in the armed services” (p. 66). The longest deposition I
ever had was five hours, but my personal life became the focus of
the questioning rather than questions about the case. They asked
about boyfriends and family members, substance use, and letters I
had written to the editor of our local newspaper. Naturally, I am no
longer surprised by anything that happens in a deposition.
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The attorney should prepare you for the deposition. She will be
present to stop the proceeding if necessary and go “off record,”
which means the court recorder will turn off the tape machine.
Whether or not the questions are appropriate will be debated and
then the attorney will advise you. The deposition will then go back
on record.

You can be subpoenaed for a deposition and most attorneys will
have a subpoena served to make sure you will be there even if you
would have done so anyway. Depositions can be held in the attor-
neys’offices, in your office, or over the telephone. Both the oppos-
ing attorney and the attorney representing the client will be present
as will a court recorder. You will be asked if you waive a copy of
the transcript of your testimony given during the deposition or you
can request a copy.

It is recommended that you request a copy of your testimony at
deposition in order to review it before you testify at trial. The oppos-
ing attorneys will certainly review it before cross-examining you.
The purpose of the deposition, in addition to discovery, is impeach-
ment. When you get on the stand in the actual trial, the opposing at-
torney can use your statements in the deposition to try to see if you
have changed or will contradict your testimony given during the de-
position. It is perfectly acceptable to state in your deposed testi-
mony that your assessment is ongoing. Should you become aware
of any additional information prior to trial, your opinions might
change. This is particularly true with the biopsychosocial assess-
ment when new records arrive at your door the day before the trial.
If something occurs after a deposition to change your opinion or
conclusions, anticipate how you will explain that change on the wit-
ness stand.

THE AFFIDAVIT

Affidavits come in many forms and must be adapted to the indi-
vidual case. An affidavit is basically a declaration of who you are,
what you do, and what you have done or recommended on a particu-
lar case. It is formally defined as a written statement made or taken

12 THE WITNESS STAND



under oath before an officer of the court, notary public, or other per-
son who has been duly authorized so to act as the attorney on your
case. That person should work with you on making sure that the affi-
davit is comprehensive enough to provide the information needed.

The affidavit to have the court order you approved as an expert
witness in a case can have a number of advantages, not the least of
which is the opportunity to inform the judge about biopsychosocial
assessments and to state why you are qualified to conduct one. I
have provided different types of information in affidavits depend-
ing on the nature of the case. Not all affidavits are the same, nor do
all require a description of the biopsychosocial assessment. If a
case does call for a biopsychosocial assessment and the judge
signs the court order for you to conduct the assessment, she is basi-
cally saying that you are competent to do the work and report your
findings to the court. Example 1 is a sample affidavit that thor-
oughly informs the court on exactly what is going to take place. It
also covers time required, expenses, and fees; however, this infor-
mation may not always be required in the affidavit. Many affida-
vits are shorter than this sample, but language in this affidavit can
be helpful in preparing one of your own. Example 2 is a sample of
a basic, one-page affidavit.

The American Jurisprudence Proof of Facts volumes mentioned
earlier in this chapter give samples of affidavits. Attorneys will
generally request one if needed for the case. You will rarely have
to make that decision yourself. I have offered to do an affidavit in
certain cases. For example, in lieu of going to court and when
agreed upon with the attorney, I have submitted affidavits to the
court that are a detailed accounting of my intervention with a cli-
ent and my conclusions.

It is also permissible to testify that you have read the affidavit of
another witness as part of your review of documents in a case. If
the lawyer has the sworn statement of a doctor, neighbor, teacher,
etc., and you reviewed that statement in preparing your own evalu-
ation, you can testify that you have seen that affidavit and relied
upon the information contained therein.
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EXAMPLE 1. Sample of Affidavit for Biopsychosocial Assessment

The following would appear under your letterhead:

AFFIDAVIT

1. I am a licensed clinical social worker and (whatever title you may hold) in
(town, state). I have received certification and licensing from the following in-
stitutions:
(List licensing boards, certifying boards, and numbers.)

2. I received my BA degree from (school) in (year), and a master’s degree in So-
cial Work from (school) in (year). I received my doctorate in Social Work from
(school) in (year). I completed social work internships at (list internships and
years).

3. I hold memberships in the following organizations:
(List organizations and include positions of present or past president. Also list
board chairmanships.)

4. I have been appointed by:
(List appointments even if it is a single appointment.)

5. I have delivered speeches and seminars in the following areas:
(List speeches and seminars.)

6. I have worked in a variety of social work settings:
(List settings and years. You may describe some detail of these positions, but
keep it fairly brief.)

7. I am often asked to explain my findings to the court, and I have testified as an ex-
pert on numerous occasions. (If your court experience is different, state what it
has been in this first sentence. If it is your first time, state simply that you have
been asked to explain your findings in the case.) A biopsychosocial assessment
is conducted in order to determine if there are any factors that would explain how
the client has come to be in his current situation. These factors may be social,
emotional, medical, or intellectual.The assessment includes a review of all docu-
ments that can be obtained that relate to the client’s life (school, medical, social
services, juvenile, military, etc.). Interviews are conducted with persons signifi-
cant in the client’s life, and other experts are consulted in order to compare find-
ings and confirm your own opinions. In some cases, your opinion may vary from
those of other experts and this can lead to new information. Research and other
literature that relates to the issues in the case are reviewed and considered. This
assessment differs from a psychiatric evaluation or psychological assessment in
that it typically requires between 100 and 200 hours. It is more comprehensive
and greater in scope than the psychiatric or psychological evaluation. It is routine
for doctors to request biopsychosocial assessments from trained social workers.

8. The assessment typically includes:

A. At least two sources for all facts uncovered from:

(1) Interviews with family members (as many as can be located), neigh-
bors, friends, clergy, teachers, coworkers, and any other significant
individuals who had contact with the client.
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(2) A review of records (medical, school, dental, social services, court
documents, police records, military, mental health, institutional, etc.).

(3) An assessment of poverty and deprivation (re: client and family) and
assessment of the availability of food, money, shelter, mental health
care, medical care, special education, social support, nurturance,
attachment, stigmatization; impact of unmet needs on mental health
care, medical care, special education, social support, nurturance,
attachment, stigmatization; and impact of unmet needs on develop-
ment.

(4) An exploration of all areas of competence including personal and
social strengths (e.g., whatever the client does well).

(5) An exploration of all major losses (e.g., relationships, changing homes/
neighborhoods, schools, divorces, deaths, accidents, suicides) and
responses to loss (coping skills).

(6) An exploration of all traumas, extraordinary stressors (e.g., victim-
ization, serious illnesses, exposure to disaster, community violence,
parental mental illness or substance abuse) and how the client typi-
cally responds to above.

(7) Interviews with other experts who have evaluated the client in addition
to a review of their records.

B. Topics to be covered in assessment:

(1) Prenatal and birth history of all family members
(2) Residential history, community and its institutions, cultural makeup
(3) Early child development
(4) School-age development
(5) Adolescent development
(6) Adult history
(7) Topics to cover in the social history:

• Entire family composition/changes from birth through present not-
ing all deaths, broken relationships, family dynamics, client’s role
in the family.

• Significant social network composition: changes from birth
through present noting all deaths, broken relationships, positive
and negative aspects of networks.

• Residential history noting all transitions and characteristics of the
neighborhoods; institutional placements and characteristics of the
institutions.

• Early child development: prenatal (e.g., mother’s physical and emo-
tional status during pregnancy), perinatal, infancy, preschool. Note
all developmental milestones, delays, deviations from normalcy; in-
clude physical, intellectual, biopsychosocial.

• School-age development: physical, intellectual, biopsychosocial
characteristics; academic achievement relative to potential; social
adjustment at home, school, neighborhood.

• Adolescent development: physical, intellectual, biopsychosocial
characteristics; academic achievement relative to potential; social
adjustment at home, school, neighborhood, workplace; sexual de-
velopment and activity; alcohol/drug use.
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• Adult history: educational attainment, work history, religious prac-
tices, relational history (e.g., marriage, children), sexual functioning,
recreational interests, health/mental health status, personality.

• Broader ecosystem issues, such as subcultural issues, social
norms of the community in which the client lived, public policy is-
sues that directly affected the client’s life.

C. Genograms, charts, and other visual aids to assist in explaining client’s
behavior:

Biopsychosocial assessments typically require between 100 and
200 hours depending on the nature of the case (the number of hours
will vary depending on your case and your work setting) and distance
that must be traveled for interviews.

Fees range between $50 and $120 an hour depending on travel, in-
terviews, and court testimony. The fee is also affected by the amount
of standard fees charged in a particular region of the country.

If a comprehensive investigation has been conducted, hours may
vary depending on the amount of information obtained. Time and
fee estimates fall within the standard amount charged among pro-
fessional social workers performing these duties. Extraneous ex-
penses are accommodations, transportation, etc.

(signature)

Sworn before me

on this day

My Commission Expires

EXAMPLE 2. One-Page Affidavit

AFFIDAVIT

I, Janet Vogelsang, MSW, LISW, declare:
A. That I am a licensed independent social worker in the state of South

Carolina and that I have a private practice in Greenville, South Carolina.

B. That John Jones was referred to me on August 21, 1995, for an assess-
ment of his parental skills. He was seen on five occasions, and on three of
those occasions he was seen with his two sons.

C. That I visited the home of John Jones and saw the children in the home
with their father.
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D. That I have run a check with the South Carolina Law Enforcement Division
(SLED) and the child abuse registry and find no prior arrests or reports of
abuse or violence.

E. That John Jones appears to have exceptional parenting skills and that his
children appear to be in no danger in his care.

F. That unsupervised weekend visitations would be appropriate in this case.

(signature)

Sworn before me

on this day

My Commission Expires

DISCOVERY

To understand discovery, it is important to first consider the
issue of attorney work product. Poynter (1987) describes the
meaning of work product, which should be limited to the attor-
ney’s notes on a case. Literally, the attorney work product is the
work notes produced by the attorney in preparing a case. If an attor-
ney is strategizing a case and wants to list the positives and nega-
tives of her case, she can do so without worrying that the opposing
counsel will have a right to “discover” those notes and use the nega-
tive aspects of the case to his own advantage.

Many attorneys will discuss a case with you in the process of learn-
ing more about the client. Because there is no report involved and be-
cause the comments are oral, the attorney’s notes are not subject to
discovery. The rules change once you move from the consulting role
into the witness role (Poynter, 1987). As a witness, the opposing side
has a right to see whatever you have in your file. As a social worker, not
an attorney, I am often confused by what is discoverable and what is
not. Poynter states that “information communicated by the client-attor-
ney to the expert witness may be privileged if the information is neces-
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sary for the expert to accomplish his or her job. If your client-attorney
steers your investigation in the proper direction, the communication
may not be discoverable” (p. 69).

The issue of discoverability is important to social workers be-
cause of the biopsychosocial assessment. Because we review re-
cords, research, studies, literature, books, correspondence, etc.,
those items may be discoverable by the other side. I always list the
records I reviewed and am prepared to produce them if requested.

Always talk to the attorney on your case about discovery. Ask
about his interpretation of discovery rules and if there are any ex-
ceptions. If your file contains negative information about a client,
you will have to factor it into your overview of the client and be
prepared to answer questions about such notes on the witness
stand. Perfect clients do not exist, and frankly I believe jurors can
see right through any effort to show someone in too perfect a light.
The biopsychosocial assessment looks at strengths and weak-
nesses. If your file contains something believed by the attorney to
be damaging to his client, it is his duty to protect his client and to
decide whether to retain you.

LEGAL DEFINITIONS

The following glossary contains the most frequently used legal
terms I have encountered throughout many court cases. They were
taken from Law Dictionary, Third Edition, by Steven H. Gifis
(1991). The dictionary has over 3,000 legal terms explained in
helpful detail with references. The referenced citations are ex-
plained by the author but I have paraphrased the definitions to sim-
plify what social workers need to know. It is well worth owning a
copy of this dictionary so that if you should need further cites for a
certain legal term, you can find them easily.

adjudication: A formal judgment by the court; a court order that
is a pronouncement of the court’s decision.

admissibility: Addresses whether the evidence in question can be
admitted or must be excluded according to the rules of evidence.
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affidavit: A written statement of facts sworn before a notary pub-
lic or an officer of the court.

appeal: A request before a higher court to have arguments heard
to review and reverse the lower court’s decision.

arguments: Statements made to the court in an effort to reason
each party’s positions on a legal matter.

arraignment: An initial criminal procedure in which a defendant
is charged with the offense for which he stands accused.

attorney-client privilege: Refers to the confidential communica-
tions between an attorney and a client. Information shared with an
attorney cannot be disclosed without client consention

bailiff: A court attendant entrusted with keeping order in the
courtroom as well as being in charge of the jury.

character witness: A lay witness who testifies about his or her
personal knowledge of the character and reputation of another
person.

closing statement: A statement made by the attorney at the end of
the case that summarizes the proceedings.

competent: Capable of acting reasonably and the capacity to
understand certain things.

complaint: The initial pleading by a plaintiff. A complaint needs
only to demonstrate a short statement of the claim.

contempt of court: The obstruction of court procedure in a man-
ner that disrespects or affects the dignity of the court.

court clerk: An officer of the court who maintains records and
enters judgments.

court order: A formally written judgment from the court that
directs some matter addressed in the proceeding.

court reporter: The individual who records the testimony and
other proceedings in the court or in depositions.
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cross-examination: Questions asked of a witness by the opposing
attorney which address statements made by the witness during
direct examination.

custody of children: The legal control of a minor child given to a
parent or guardian in a divorce, abuse, or other situation in which
the placement of the child is in question.

defendant: An individual who must account for a wrong brought
against him or her by the plaintiff.

defense attorney: The lawyer who acts on behalf of the individual
who has been named the defendant.

demonstrations (demonstrative evidence): An object that the
jury can touch, examine, or observe that has been presented as
hard evidence to the jury.

deposition: Oral testimony taken prior to the trial by the opposing
attorney; an attempt by the opposing attorney to discover what the
witness will say.

direct examination: The initial interrogation of a witness by the
party calling the witness to testify.

directed verdict: A verdict given by the court in a jury trial. This
may occur when the judge believes that the facts in concert with
the law can only result in a certain verdict.

discovery: A procedure that occurs before a trial in which one
party obtains information which is held by the other party.

docket: The court calendar; A case placed on the docket by the
court clerk will have a docket number.

due process: A guarantee that every person will have access to a
fair trial. The basis for due process is the Fifth Amendment to the
Constitution which states that no one should be deprived of life,
liberty, or property without due process of law.

error: A mistake made in the course of a legal proceeding which
could lead to a change in or reversal of a judgment.
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exclusionary rules: A rule of law based on a constitutional provi-
sion that certain evidence, which might otherwise be admissible,
cannot be used if it resulted from an illegal police search or
seizure.

exhibit: An item, such as a gun or a piece of clothing, which is
presented as real evidence before the court.

ex parte: Usually refers to a motion made by one party only. In an

ex parte judicial hearing, only one party is represented without
challenge by an adverse party.

expert witness: A witness whose knowledge is not usually held
by the average individual and whose testimony is based on special
knowledge of a subject.

foreman (foreperson): The juror chosen to preside over the jury
and who is seated in the first position in the jury box. It is the duty
of the foreperson to communicate between the jury and the court.

forensic: As it applies to the courts, e.g., one can have special
knowledge in a field of practice such as clinical social work and
when the expertise is presented in court, it becomes forensic.

grand jury: A jury of inquiry drawn for the purpose of investigat-
ing accusations in criminal cases and determining if there is proba-
ble cause that a crime was committed and whether to go forth with a
trial. This procedure concludes with a bill of indictment when the
grand jury decides that it has sufficient evidence that a crime has
been committed.

guardian: One who is appointed by the court to protect and man-
age the affairs of a minor or an individual found to be incompetent.

habeas corpus: A Latin term meaning “You have the body.” A
writ of habeas corpus is used in federal courts to test whether due
process of law has been conducted in a state criminal proceeding.
It is also used to test the legality of confinement of a defendant in a
criminal matter.
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harmless error: An error that has occurred in a legal proceeding
but which is not prejudicial enough to affect the appellant’s rights
and cause the court to overturn or modify a lower court decision.

hearing: A court proceeding in which evidence is presented for
the purpose of adjudication or investigation.

hearsay rule: Evidence given in testimony that could be construed
as rumor rather than personal knowledge of a matter by the witness
who is testifying.

hostile witness: A witness who can be cross-examined by the
party who called him to the stand because of his hostility toward
the opposing party.

hypothetical question: A set of circumstances that assumes cer-
tain facts, some of which may be already proven, and is stated in
such a way that it calls upon the expert witness to give an opinion
based on those circumstances as they are presented, whether or not
they are totally factual.

impeach: To attack the credibility of a witness through documen-
tation or the testimony of another witness. Information given in a
deposition prior to trial can be used to impeach a witness as well as
official statements made to law officers.

incompetency: The lack of capacity to perform certain duties and
responsibilities; or a physical or mental impairment such that one
cannot appreciate the nature of one’s own actions.

indictment: An accusation presented in writing by a grand jury
which has determined that there is sufficient evidence to accuse an
individual of a crime.

in loco parentis: A Latin term that means “in place of the parent.”
Refers to a person who, without a legal proceeding such as adop-
tion, acts as a lawful parent in terms of the duties and responsibili-
ties he or she assumes on behalf of a minor.

insanity: The degree to which a mentally impaired individual can
be held legally responsible for his or her actions whether criminal
or financial.
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instruction: A direction, usually lengthy, given by the judge to
the jury regarding the law that is applicable to the facts of the case.
This information is given before the jury adjourns to deliberate.

interrogatories: Formally written questions presented before trial
to the opposing side that seek written replies. This tool is used as a
form of discovery.

judgment: The final decision or determination by the judge in a
legal matter such as a lawsuit.

jurisdiction: The power to make decisions which are legally
binding over a person or property.

jury: A number of people selected according to the law and whose
duty it is to examine certain facts and to decide upon the truth
based on the evidence presented to them.

lay witness: A witness who is not before the court as an expert giv-
ing an opinion, but one who testifies to perceptions or helps clarify a
fact.

leading question: A question that suggests an answer or prompts
the witness toward a certain answer.

malpractice: A purposeful or careless performance in conducting
professional duties.

material witness: A witness who can be held against his or her
will to guarantee presence at the trial; one whose testimony is such
that the legal matter may not be resolved without this testimony.

Miranda Rule: This rule allows a person to have an attorney and
to remain silent before any questioning by law enforcement.

M’naghton Rule: A rule in which criminal responsibility can be
tested exclusive of insanity. The rule states that the individual was
not responsible if behavior was the result of a mental disease or if
the individual did not know right from wrong.

motion: A request made formally to the judge in reference to a
pending action; a motion may also be made concerning a point of
law.
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negligence: Failure to do something an ordinary person in an ordi-
nary situation would deem reasonable to do.

objection: The act of asserting that a legal matter is being improp-
erly or illegally conducted and should be ruled upon by the court;
usually used by an opposing attorney during examination of a wit-
ness, to point out to the judge a question or answer believed to be
improperly asked or answered.

opening statement: The statement given to the jury by attorneys
representing both sides and laying out their opposing theories on
the matter being brought before the court.

overrule: Denial of a motion made to the court or denial of an
objection, e.g., “objection overruled.” If the judge agrees with the
objection he or she will sustain it. If the judge disagrees, it will be
overruled.

plaintiff: The person who brings the complaint before the court or
who sues.

plea bargaining: A process in which the defendant and the prose-
cutor agree to disposition of the case satisfactory to both sides. A
plea bargain usually results in the defendant agreeing to a lesser
charge in order to receive a lighter sentence than if tried for several
more serious charges.

pleadings: Legal statements of the facts for which a plaintiff has
brought an action. The defendant’s pleadings are a legal statement
outlining the grounds for his defense.

preponderance of the evidence: In civil actions, the weight of
the credible that is more convincing than the evidence presented
by the opposing side.

pro bono: Latin phrase that describes a case taken by an attorney
who has agreed not to accept compensation.

prosecutor: Typically the title given to the attorney who brings a
case to trial and who represents the people. The lawyer who works
for the state and, based upon the evidence, works to bring the
accused to trial and tries the case.
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protective custody: The protection of an individual through con-
finement by the state in order to prevent harm to that person.

public defender: The attorney hired by the state to defend the
accused in a criminal court.

reasonable doubt: The state of mind of the jury which requires a
certain degree of certainty in order to find a defendant guilty. If the
jury cannot find the defendant guilty beyond a reasonable doubt,
then the accused is entitled to acquittal.

rebuttal: The stage of a trial when evidence may be presented
refuting what has been previously stated.

restraining order: An order that keeps a legal matter as it is, or
maintains the status quo until a hearing can be held. A restraining
order can be granted without notice or a hearing.

search warrant: An order that brings a person or a thing before
the court. The search warrant gives permission to law enforcement
to find the person or thing specified in the order.

sequester: The separation of the jury or the witnesses in a legal pro-
ceeding as a way of monitoring or preventing improper conduct.

statute of limitations: The limit on a time period in which a legal
matter may be taken to court.

subpoena: A process by which a formally written document is
delivered that orders a person to appear in court or before a
magistrate.

subpoena duces tecum: A process by a formally written docu-
ment in which a witness is required to bring to court documents
and records related to a legal matter.

summons: A  process  in  which  a  law  enforcement  officer  is
required to notify an individual in a legal action to appear before
the court.

transcript: The document taken, copied, and certified by a court
recorder of a court proceeding or deposition.
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trial: A legal proceeding in which the parties to a particular issue
present evidence and facts in order to have the court make a deci-
sion to the truth of the matter.

trier of fact: Those in a legal proceeding who find the facts. The
judge may be the trier of fact and the trier of law; the jury is more
typically the trier of fact.

venue: The city, county, or other place in which a court with juris-
diction may hold a legal proceeding.

verdict: The formal finding or decision by a jury or a judge and
one that has been accepted by the court.

voir dire: The examination of potential jurors by attorneys to
assess whether they qualify to serve on the jury.

work product: Documents held by or produced by an attorney in
the course of case preparation and which are not subject to discov-
ery by the opposing attorney.

THE COURT SYSTEM AND DEFINITIONS: SUMMARY

1. Familiarize yourself with court systems in your community,
region, jurisdiction, and state.

2. Read the state and federal rules of evidence especially as they
apply to expertise and hearsay.

3. Discover the American Jurisprudence Proof of Facts volumes
in a law library, and review the issues important to the court
when hearing your particular type of case.

4. Ask the lawyer on your case to familiarize you with affida-
vits, depositions, discovery, and other legal language and sit-
uations related to your case.

5. Obtain a good law dictionary for legal definitions and terms.
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Chapter 2

The Biopsychosocial Assessment
As Expertise

The subject of the biopsychosocial assessment in practice and
for use in the courts could also stand alone as a book. For the pur-
poses of testifying in court, it is crucial to have a clear understand-
ing of how the assessment is closely connected to thorough and
informative testimony that is not constantly diminished by objec-
tions to hearsay. The building blocks of the assessment can make
you an excellent presenter of your findings to the judge and the
jury.

Over the years, I have watched clinical social workers and other
professionals struggle to justify their expertise in certain areas.
They are disappointed if they are not qualified as experts, but even
after successful qualification they lament being limited to a focus
so narrow as to prevent them from saying anything helpful to the
court.

You will notice in this book that information which might be
helpful to the jury or to the court is frequently mentioned. Why?
in establishing expertise in conducting biopsychosocial assess-
ments, the clinical social work expert is stating that one of the pur-
poses of the biopsychosocial assessment is to educate not only the
client or the client’s family, but to provide information to organiza-
tions or groups who might request it, such as the courts. In an
agency or private practice setting, the information might be used in
educating the client or family and then in forming a treatment plan.
When providing information discovered in the biopsychosocial
assessment to the court, it is important to remember that the infor-
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mation is going to be used to help the judge or jury make an in-
formed decision regarding the client or the situation.

On the witness stand you want to be able to describe the
biopsychosocial assessment to the jury. The assessment is the tool
you use to evaluate the client (yours, the attorney’s, the court’s, or
all three), and to form your conclusions and opinions. You must be
able to define the biopsychosocial assessment in a way that is clear
and understandable.

Why does the clinical social worker go to court and try to be
qualified as an expert in everything from soup to nuts? It is be-
cause we have careers that dictate the wearing of many hats in our
day-to-day functioning. But it does not work in the courtroom. We
come across as vague, uncertain, and confused about who we are
and what we do. We have all sat at professional board meetings ag-
onizing over how to clarify our field.

For most of our day-to-day clients, we are mother, father, sister,
brother, therapist, advocate, teacher, spiritual advisor, etc. We work
in offices, in the field, overseas, in prisons, in hospitals, and in pri-
vate settings. We provide most of the mental health services
in America and are reimbursed by insurance companies. Twelve
of our own advised on and contributed to the Diagnostic and Statisti-
cal Manual, Fourth Edition, the psychiatric bible (APA, 1994). Axis IV
of the Diagnostic and Statistical Manual includes a category for
biopsychosocial stressors. Not only is there a specific category
gory for biopsychosocial stressors, but the impact of those stress-
ors considered is placing diagnoses on the other four axes (if you
are dealing with a competent and caring psychiatrist or psycholo-
gist, that is). Social work research, study, and treatment of family
systems and environmental stressors as well as the inclusion of
medical and psychological factors in our assessments have in-
creased our influence in the psychiatric community and resulted in
greater care in the way clients are diagnosed.

Who deals with biopsychosocial stressors in a more intimate
manner than the clinical social worker? No one. Do psychiatrists
and psychologists typically visit the homes, neighborhoods, and
communities of their clients? Do they typically call teachers,
neighbors, friends, ministers, and others into their offices or do
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they visit them on site? Do they maintain lists of resources for their
clients or research new resources? Do they arrange for resources
that match the needs of their clients? Do they typically design vi-
sual aids to educate their clients in a language the client can under-
stand? Do they read hundreds of pages of records from the past or
even believe that those records are important? Do they obtain
in-depth family histories going back at least three generations? Do
they search for documents that would validate certain experiences
reported by the client? Do they look for consistency in those vol-
umes of information? Do they typically consult with other experts
outside their fields or their offices?

As clinical social workers we have the most intensely personal
and comprehensive understanding of our clients. Our perspective
is more valued, respected, and requested than ever before in our
professional history.

Some other professionals may do one or two of the tasks men-
tioned above, and certainly there are clinical social workers who
get out of the habit of using the biopsychosocial assessment. The
use of the biopsychosocial assessment will not only make you an
excellent witness in court, it will also improve your skills in the
practice of your profession and improve the services to your client.

RELEARNING THE BIOPSYCHOSOCIAL ASSESSMENT

Does one really come out of graduate school with a firm grasp
on the value of the biopsychosocial assessment? Does the new so-
cial worker, armed with an academic understanding of the assess-
ment and field placements for practice, run up against the hard
reality of everyday practice and slowly shed crucial elements of
the assessment in an effort to meet time demands, money de-
mands, and the demands of heavy caseloads?

According to Brill and Taler (1990), great difficulty is experi-
enced by teachers of social work in training their students to make
biopsychosocial assessments and to present them coherently. Are
the colleges of social work at fault? Efforts to locate teaching ma-
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terials and texts on the subject left me aware of the need for greater
emphasis in this area. Use of the biopsychosocial assessment in
the courts has made me a better practitioner with private clients be-
cause the assessment, when used properly, demands attention to
detail that is too often easily overlooked.

The presentation on the biopsychosocial assessment by Brill and
Taler, while superior in the elements of the assessment that it covers,
limits itself to data collection concerning interviews only. While the
spiral model introduced by these talented and thoughtful social work-
ers is well worth reviewing, the model ignores records, other evalua-
tions, other professional opinions and assessments, testing, and med-
ical concerns. The biopsychosocial assessment does not need to be
a medical model nor should it ignore medical issues. If one were to
approach the witness stand having conducted a biopsychosocial
assessment based on the Brill and Taler spiral model of interview-
ing, one would be sadly left at the mercy of the opposing attorney
and the cross-examination.

Definition of the Biopsychosocial Assessment

The biopsychosocial assessment is a social work tool that is
used to explain human behavior. It is a broad and comprehensive
process that includes interviews with the client and others who are
important to the client; the review of documents that have been
generated about the client and others who are important to the cli-
ent; a search for studies, journal articles, or other publications that
address issues related to those of the client; consultation with other
experts; and the creation of visual aids, when appropriate, to help ex-
plain the information gathered. In a private or agency setting, this in-
formation is used to educate and form treatment plans or to provide
resources. In public settings such as the court, the biopsychosocial as-
sessment is used to provide information that would assist the judge
and jury in making their decisions. It is designed to provide as
many sources of information as possible and to ensure consistency
of information. Be aware that there are now those professionals
and nonprofessionals who conduct “social histories,” which they
claim are the same as biopsychosocial assessments. We have an
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obligation to make attorneys and the court aware of the difference,
and to educate them as to why a true biopsychosocial assessment
is conducted by a trained clinical social worker. Psychiatrists and
psychologists will take the witness stand and claim to have done a
biopsychosocial assessment or “family background” or “social
history” assessment in a one-hour interview. This is impossible!
They are not trained to do biopsychosocial assessments nor can
they be done in an hour or less.

Most distressing of all are social workers in certain settings who
believe that a three-page, fill-in-the-blank form required by their
agency or hospital is an adequate social work assessment. There
are even settings where the social worker is filling out the family
background form without ever interviewing the client. Quite a
feat! These talented professionals are allowing others without
their knowledge or training to dictate their roles and reduce their
effectiveness on behalf of the client. While it is true that managing
large caseloads can be prohibitive in terms of conducting a com-
prehensive assessment on each and every client or patient, strate-
gic planning can allow for much more information than might be
obtained otherwise.

When you graduate from a college of social work, you have edu-
cation and training in conducting biopsychosocial assessments.
You have experience from your field placement or internship, and as
you practice, you gain new skills and knowledge about the impor-
tance of this social work tool. You also run up against enormous case-
loads, too few investigators, staffing and budget problems, and
lack of time. Arguably, private practitioners have greater flexibil-
ity regarding time spent on an assessment. The truth is that more
information is always out there and, for various reasons, we will
never get all of it. Many times I have found myself in the position
of needing to criticize a one- or two-page “social work assess-
ment” from an agency or institution. It is not pleasant to have to
show why a social work colleague’s assessment was not proper or
complete. It is especially disconcerting to have to do it on the wit-
ness stand. But when my assessment includes numerous hours in-
terviewing people who know the client, visiting the communities of
the client, interviewing other experts involved with the client, read-

The Biopsychosocial Assessment As Expertise 31



ing hundreds of pages of documents on the client and his family, and
reviewing literature that relates to my client, then I can testify that
a comprehensive biopsychosocial assessment has been conducted.
It is then left to the judge and the jury to decide which assessment
helps them the most. You can guess which assessment will carry
the most weight. It is most uncomfortable to be in a legal situation
in which the inadequacies of another social worker’s assessment
must be addressed.

Qualifying As an Expert in Conducting
Biopsychosocial Assessments

Although a section is included in this book on testifying about
the biopsychosocial assessment in the context of qualifying as an
expert witness, the following sample questions might be asked
about the biopsychosocial assessment.

Direct Examination Questions

Q. Ms.Vogelsang, as a social worker, do you have any spe-
cialty areas or areas where you have special knowledge or
expertise?

A. Yes. My specialties are child welfare, trauma, family sys-
tems, and conducting biopsychosocial assessments both
in my practice and for the courts.

Q. What is a biopsychosocial assessment?
A. The biopsychosocial assessment is a social work tool that

is used to explain or help understand human behavior. It
consists of interviews, review of records, consulting with
other experts, research and literature reviews, and de-
pending on the circumstances for which it will be used,
visual aids. With this assessment, an attempt is made to
have at least two or more sources of information before
drawing any conclusions or opinions. The assessment
seeks to find consistency in the information provided as
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well as provide an understanding of the client’s behavior
and circumstances.

Q. And is it standard for social workers to use this method of
assessment in agencies, hospitals, and other settings?

A. Yes.
Q. If I were to ask a social worker in California or New York

to do this assessment, would they be doing pretty much
the same thing?

A. Depending on the setting and circumstances, yes.

Cross-Examination Questions

Q. Ms.Vogelsang, isn’t this biopsychosocial assessment just
a tool for making excuses for bad behavior?

A. The assessment is definitely not an excuse for any type of
behavior. It is used to explain certain behaviors and cir-
cumstances and how family history, environment, and
life experiences have played roles in those behaviors. It
will hopefully shed light on the current circumstance and
help the court to gain additional understanding of the
present situation.

CASE EXAMPLE AND TESTIMONY USING
THE BIOPSYCHOSOCIAL ASSESSMENT

This example is a case in which the young client had grown up
in a violent and drug-ridden neighborhood. In order to find a sec-
ond source of information to substantiate the information obtained
in interviews with the client and his family members, an investiga-
tor was asked to take me to the neighborhood where the young
man had spent all of his childhood years. A Saturday morning was
chosen for this trip, and the grid of streets selected proved to be a
wealth of visual information. Drug dealers were already working
their corners, drunks were passed out in doorways, prostitutes
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were still out strolling the streets, and children were out and about
among the vandalized buildings and trash-strewn streets of an area
that looked like a war zone. We rode up and down the streets, out-
lining the number of blocks and naming the streets that bordered
this community.

As requested, the investigator then went to the local police de-
partment and asked for a sampling of the crime statistics for the
years during which the client claimed to have witnessed numerous
neighborhood crimes. The client had also revealed the story of his
introduction to drugs by his father, his recruitment into drug sell-
ing by an older dealer, and his own use of drugs beginning at age
eleven. The investigator gave the police department the border
streets we had identified and asked for the crime statistics covering
that area during the years we wanted to examine. As suspected, the
crime statistics accurately portrayed the information the client, his
family, and his neighbors had described. Combined with my per-
sonal observations of the community and a chart of the crime sta-
tistics, the information from the interviews could be credibly
supported. The entire process required only a couple of hours on
my part. Actually, with one phone call or a quick letter, I could
have easily obtained the crime statistics myself.

Direct Examination Questions

Q. Ms. Vogelsang, you stated that you learned in your inter-
views that the Holmes Community was a drug-ridden,
violent neighborhood. How do you know that this is the
case?

A. I visited the community, and drove up and down the
streets.

Q. And could you describe for the courts what you saw?
A. Yes. I observed glass-strewn streets, broken windows in

houses and buildings, drug dealing on street corners,
prostitution, and drunks passed out in doorways.

Q. Ms. Vogelsang, how do you know that all of that was go-
ing on when Mr. Smith lived in that neighborhood?
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A. I requested police statistics for the years that he lived
there and the years he believes he witnessed the deaths I
have mentioned earlier.

Q. Do you have a chart that demonstrates those statistics?
A. Yes.
Q. Was the information on your chart taken directly from the

statistics you obtained from the police department?
A. Yes.
Q. And do you have the original copies of the statistics from

the police department with you?
A. Yes.

Now take a look at direct testimony and cross-examination based
on family and client interviews only.

Direct Testimony from Interviews Only

Q. Ms. Vogelsang, who did you interview about the neigh-
borhood where Mr. Smith grew up?

A. Mr. Smith, his mother, two of his brothers, and his minis-
ter.

Q. And what did you learn from those interviews?
A. That there were a lot of drugs and drug dealers around,

that robberies were common, and that Mr. Smith saw a lot
of violence including people getting shot and stabbed.

Cross-Examination Testimony from Interviews Only

Q. Ms. Vogelsang, did you conduct those interviews in per-
son or by telephone?

A. I saw Mr. Smith in person and the rest were by telephone.
Q. Wouldn’t Mr. Smith and his family, and even his minister,

want to tell you things that would help him out of this
jam?
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A. I have been a social worker for a long time and I have the
background, training, and experience to do these inter-
views.

Q. Yes, but Ms. Vogelsang, are you telling us that you can
tell if someone is lying or not?

A. No, but I rely on my experience in interviewing.
Q. So you believe everything you are told by someone you

saw in your office one time, and all the rest you inter-
viewed by telephone?

A. No, but I think I have skills to form these opinions.
Q. Ms. Vogelsang, you don’t really know anything about

that neighborhood except what the family told you, now
do you?

A. No.

You can clearly see how easily the cross-examiner has dismantled
your observations and cast doubt on your credibility.

In the first example, which is the correct way to use the bio-
psychosocial assessment to prepare for court testimony, the chart
mentioned was an enlargement of the neighborhood crime statis-
tics covering about five years. It showed a breakdown of murders,
armed robberies, breaking and entering, drug arrests, prostitution,
assaults, and one or two other categories. It confirmed the infor-
mation obtained in interviews, and showed that the client had told
the truth about his neighborhood and the violence he witnessed on
a daily basis.

This small sampling of testimony illustrates that, with the inter-
views and records, the usefulness of the biopsychosocial assess-
ment and its consistent information can be demonstrated to the
court. Information from the interviews, one visit to the commu-
nity, and the police statistics gathered by the investigator verified
that the client had in fact grown up in the violent environment he
had described. I have heard many expert witnesses get very huffy
and insulted when the court does not take their word for it. You
must be able to support your findings.
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With proper planning, time management, and the efficient use of
resources such as family members and investigators, the clinical so-
cial worker can initiate much of the information needed for the
biopsychosocial assessment by phone. Some agencies and institu-
tions dictate what the clinical social worker can and cannot do. A
job description often limits the scope of the clinical social worker’s
role. In that case, the clinical social worker must acknowledge to
the court that the assessments were limited by the constraints of
the settings. A legal case is a major and often life-altering event for
a client. It must be addressed with a high degree of thoroughness.

BIOPSYCHOSOCIAL ASSESSMENT QUESTIONNAIRES

Family background questionnaires found in most agencies and
institutions are generally not detailed enough either for good, solid
treatment planning or for the courts. Good assessment questions
can be found both in and out of social work settings, and collecting
a file of published and unpublished assessment questions can be
most helpful. Resisting the impulse to form premature hypotheses
(Lukas, 1993) is one of the best reasons for a thorough assessment.
Although Lukas has written on the assessment phase for mental
health settings, her detailed questionnaires are most useful in gath-
ering information in the beginning stages of the biopsychosocial
assessment for use in the courtroom.

The intake questionnaire designed by psychologist Arnold Laz-
arus is one of the most thorough and comprehensive I have found.
Although it is typically used in a private setting, this questionnaire
can be especially productive when seeking the kind of detail one
might need when legal matters are involved. In The Practice of
Multimodal Therapy, Lazarus (1989) outlines the kinds of ques-
tions one must ask to plan treatment on several levels of function-
ing. Because the biopsychosocial assessment examines the individ-
ual from a number of different perspectives, the broad coverage of
the multimodal questionnaire is particularly helpful.
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One of the most exciting and compelling assessment tools origi-
nated by our profession is the person-in-environment (PIE) system
developed by Karls and Wandrei (1994). As they have noted in this
classification system of social functioning problems, social work-
ers have for too long had to rely on the Diagnostic and Statistical
Manual of Mental Disorders (DSM-IV). The PIE system has been
published (NASW Press) and is an excellent resource for assess-
ment. I am hesitant to make reference to the system in court testi-
mony simply because it is new, and an attorney who is on his toes
will undoubtedly make an issue of that newness. It is gratifying,
however, that Karls and Wandrei have pioneered this amazing sys-
tem and as it evolves over time, future social workers will have an
invaluable tool to use in conducting their assessments and offering
their opinions in court. Just as psychiatrists and psychologists rely
on the DSM-IV in the courtroom, we will have not only the DSM
ad infinitum but also our own system of the classification of social
functioning.

It is important that we begin now to familiarize ourselves with the
PIE system for use in our assessments. The manual that accompa-
nies the person-in-environment system of classification (Karls and
Wandrei, 1994) also outlines the social and environmental areas
into which one must dig conscientiously when conducting the
biopsychosocial assessment. The manual also has a severity, dura-
tion, and coping index to assist in the assessment.

Depending on the information you are receiving, you often need
to turn to other sources for appropriate questions to ask. For exam-
ple, suppose you learn that the client has a history of attention defi-
cit disorder. Do you know enough about the disorder to ask the
right questions? In this case, I would turn to the work of Dr. Edna
Copeland (Copeland and Love, 1995), who has developed numer-
ous questionnaires to assess the family background and develop-
mental history of her clients.

Using the biopsychosocial assessment as a framework for con-
ducting interviews, reviewing records, consulting with other ex-
perts and professionals, and reviewing research and literature is
essential to preparing for court testimony. This social work tool is
the backbone of our profession.
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THE BIOPSYCHOSOCIAL ASSESSMENT: SUMMARY

1. Know how to define the biopsychosocial assessment.
2. Be prepared to explain your training and experience in con-

ducting biopsychosocial assessments.
3. Use the biopsychosocial assessment framework for preparing

your court testimony.
• Interviews
• Records and other documentation
• Consultation with other experts
• Research and literature
• Visual aids

4. Be prepared to defend the biopsychosocial assessment as your
area of expertise.

5. Be prepared to diplomatically and respectfully explain why
your expertise in conducting biopsychosocial assessments is
different from a “social history” conducted by either a non-
social worker or a trained social worker who has complied with
the minimal requirements of his or her agency or other setting.

6. If you have expertise in other areas, be prepared to discuss that
expertise on the witness stand and combine it with expertise in
conducting biopsychosocial assessments.
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Chapter 3

Working with the Lawyer on Your Case

A good lawyer calls you weeks or even months in advance of
the court date. A good lawyer is one who, knowing of your in-
volvement with the client, calls upon you from the very beginning.

This ideal lawyer would not be hung up on directing every as-
pect of the case. She would respect the client and the expertise of
the clinical social worker. She would get to know her client and the
client’s family. She would visit the client’s home and neighbor-
hood at least once. She would never ask you to say something you
cannot substantiate, but would focus on what you can say. She
would stay in contact with you as you work with the client and
meet with you periodically to stay current on how the client is do-
ing. She would insist on talking to you at regular intervals.

Wake up! This ideal scenario is not going to happen. Due to sit-
uations beyond our control, we sometimes must go to court
whether or not we are prepared by the attorney. But in most situa-
tions we have some options. If an attorney calls and asks you to do
a biopsychosocial assessment for a criminal case that begins in
one week, say no! Yes, lawyers can be charming, flattering, con-
vincing, guilt inducing, persistent, and all the other things they call
upon in order to win in court. They can make you think that the
outcome of the case rests on your shoulders (it does not) or that
you are their star witness (not likely). They might become angry
and try to intimidate you when you say no. You must keep in mind
that you can do a lot of damage to the individual you have assessed
by testifying from an incomplete biopsychosocial assessment; a
thorough assessment can take weeks or even months. You are set-
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ting yourself up by agreeing to testify on short notice, unless of
course you are being asked to speak about a specialty area such as
sexual abuse and not specifically about the client. The following is
an example of such testimony.

EXAMPLE OF TESTIMONY
WITHOUT REFERENCE TO THE CLIENT

Q. Ms. Vogelsang, you have been qualified as an expert in
the area of the sexual abuse of children. About how many
cases have you assessed over the course of your profes-
sional career?

A. Hundreds.
Q. Have you had any special training or certifications in this

area?
A. Yes, I have.
Q. And do other professionals in your community refer cli-

ents to you who have been sexually abused?
A. Yes, they do.
Q. And in your private practice do you assess and treat chil-

dren, adolescents, and adults who have been victims of
sexual abuse?

A. Yes, I do.
Q. What do most professionals like yourself mean when

they use the words “sexual abuse?” What are they talking
about?

A. (At this point, one would describe the definition of sexual
abuse without ever mentioning the client.)

Q. Ms. Vogelsang, what kind of symptoms do you most of-
ten observe in children who have been sexually abused?

A. (Again, in describing the symptoms, one is careful not to
mention the client.)

Q. And Ms. Vogelsang, what is the impact most likely to be
seen in children who have been sexually abused?
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A. (Be careful. It becomes difficult, especially if the child or
the family is in the courtroom, to refrain from mentioning
this specific case.)

Q. Do parents who sexually abuse their children have any
particular traits in common?

A. (Be doubly careful. The attorney representing the alleged
perpetrator is waiting for you to make a mistake. She is
watching closely and carefully for you to get specific to
the case. Stick with what you know about sexual abuse in
general.)

If the client is someone with whom you have worked exclu-
sively in a specific area such as sexual abuse, and you have experi-
ence and training in that area, then testimony may be appropriate.
But before agreeing to testify, always ask the following questions:

1. Does this attorney know who I am and what I do?
2. Does he know how to qualify me as an expert in this area?
3. Have I ever been qualified as an expert in this area?
4. When and how many times?
5. Will the attorney know how to overcome objections to my ex-

pertise?
6. Has the attorney ever questioned an expert in this area?
7. Would it be more appropriate to be qualified as an expert in

conducting biopsychosocial assessments and giving opinions
about my conclusions?

8. Do I have enough information about my client to give the re-
sults of a biopsychosocial assessment, or do I have enough
time to gather that information?

9. If I am qualified as an expert in sexual abuse, will it limit the
amount of important information that I can provide for the
court about this client?

10. Can this attorney ask for a continuance in order to allow time
to do this properly?

If you know that your client’s case may turn into a legal matter
or it is a legal matter from the outset, do not hesitate to call the at-
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torney frequently, ask questions, and get to know the attorney’s
secretary or paralegal. Be a constant reminder to them that being
professional means not waiting until the last minute.

Stanley Brodsky gives a most helpful example of a telephone
conversation with an indifferent attorney who is content with dis-
cussing your case in the courthouse hallway just prior to your testi-
mony (Brodsky, 1991, p. 96):

ATT: Don’t be a worrywart. I have the case in hand. We
don’t have to meet.

WIT: That’s not okay.
ATT: Listen, I have had dozens of cases just like this. I’ll

just see you in court.
WIT: That’s not okay.
ATT: What’s the matter with you? Are you panicking?
WIT: It’s important that we meet and go over my testimony.

It’s not okay just to meet in court.
ATT: Let’s do this; I will call you if we need to meet.
WIT: I appreciate that offer, but that’s not okay. I can sched-

ule a meeting after working hours the evening before
the hearing, and I can come by your office if that
would be more convenient.

ATT: I guess that will be okay.

Brodsky explains that even this approach does not always work,
and anything from “simple insistence to mild threats” may be
required to bring around a recalcitrant attorney. I have sent letters
to attorneys outlining the deficiencies I see in the way he is
handling my part of the case. I might list failure to meet, refusal
to provide records, or treatment of the client as possible reasons to
withdraw from the case if changes are not made. Are you hurt-
ing the client by withdrawing from the case? You are probably
hurting the client by staying and allowing yourself to be manipu-
lated by a bad attorney. As Brodsky notes, some attorneys are not
indifferent but incompetent. Their degree of incompetency will
help you determine whether to decline the case or try to educate
them (Brodsky, 1991).
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I do not tell lawyer jokes, and certainly every profession has its
problems. Clinical social workers have not escaped categorizations
but the public seems to have placed lawyers on a plane of their own.
Certainly some of the criticisms are justified, and some are not. Be-
cause we are not trained in the law, there is much that we do not un-
derstand about legal issues in particular cases.

Most of the lawyers I have known have been dedicated advo-
cates, and have both legal and interpersonal instincts that make
them effective in the courtroom. Working with them was a pleasur-
able experience. Unfortunately, some bad experiences can be re-
called in great detail. The best lessons come from those horrific
experiences, and much of my courtroom demeanor has been shaped
by those bad moments on the witness stand. Now, it only takes me
about thirty seconds on the telephone to identify a potentially trou-
blesome attorney.

Let me share some circumstances under which I have worked with
attorneys. I once tried to explain my conclusions to a lawyer who was
constantly running out the door to consult with construction workers
building a gazebo outside his office where he was to wed in a few
days. I have tried to go over my opinions with an attorney who was
closing on his home, one who was planning a bar mitzvah, another
who was trying to make it to the hospital in time for the birth of his
child, and one who was test driving her new BMW.

They are funny, maddening, bright and not so bright, disori-
ented and disorienting. They perceive social workers as vague,
wishy-washy, and noncommittal. If you are going to go to court,
you have to learn to deal with lawyers effectively. Many attorneys
dislike me because I do not cater to their demands. I never hesitate
to let them know that I will not change my mind during testimony
and give the answer they want. Many times the real problem is set-
tling down attorneys long enough to hear what testimony can be
given honestly and truthfully, thus helping them to understand the
significance of my conclusions. Others continue to call because
they know they will receive a thorough assessment of their client,
which helps them to make better decisions on how to conduct their
cases. Most experts never get the opportunity in court to explain
the number of cases that they refuse. It is important for the court to
understand that we are present in court because we have some-
thing significant to say about the client. There are many clients for
whom our intervention is not appropriate.
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Finally, a word about judges. Most of the judges I have appeared
before have been very professional. Some get a little sleepy, some
shuffle through papers, and others can be a tad grumpy at times. I
once had a family court judge launch into a tirade in the middle of
my testimony. He was angry about therapists who expressed opin-
ions on where a child should be placed after interviewing only one
parent in a child custody case. I could not agree with him more, but
he had not waited to hear my conclusions (which addressed this is-
sue) before jumping on his soapbox. I later wrote to him and sug-
gested an advisory committee to address this issue as well as
court-appointed experts who would assess the entire family. The
judge replied that he had no time for that sort of thing, and that it
would not be appropriate for a judge to be involved in such a com-
mittee. The truth was that he knew the lawyers would have a fit!
They earn their living on the adversarial system. What would hap-
pen if we all mediated and came to a compromise? There goes the
system as they prefer it.

Attorneys play a “devil’s advocate” game when you first meet
with them. To the uninitiated, the attorney appears to be the
cross-examiner as he fires questions, tries to confuse you, intimi-
dates, and generally acts like a complete jerk. At some point in law
school, law students learn this method of testing their own wit-
nesses. It is a terrible idea, and I have been through it more times
than I care to remember.

The very worst experience I had with the “devil’s advocate” test
was with an extremely hyperactive attorney who blazed into the room
with a huge video camera set on his shoulder and began firing
sniper-style questions at the experts who were well-trained, experi-
enced professionals. They had been on the stand before and knew
what to expect both on direct examination and cross-examination.
This attorney succeeded in doing nothing more that creating confu-
sion, tension, anxiety, and blank stares. The attorney created a sce-
nario so unlikely that even the most seasoned witness would have
simply shut down. This is not the best way to test witnesses, whether
they are lay witnesses or experts. My reaction to this exercise was to
become very calm and to use quiet self-talk. It was important to know
that what he was doing was not going to happen in the courtroom. He
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was actually having fun at our expense. He believed that experiencing
this exercise would somehow make us better witnesses. It was an in-
credible waste of time and embarrassing for those of us who know
how to handle ourselves professionally on the witness stand. Imagine
the impact this had on the lay witnesses who were probably having
this one and only experience in court.

Interestingly, during the trial, this same attorney changed course in
midstream and cornered me in the witness room with the same
rapid-fire style while explaining his latest great strategy. I responded
as I had in his office—no response at all. I watched him, listened to
him, and quietly and calmly focused on breathing, refusing to be-
come agitated right before testifying. I would just do the best I could.
As predicted, none of the questions he had feared were asked upon
cross-examination. But his aggressive style infected everyone. A
colleague who has had many years of experience in court recom-
mends that difficult attorneys be treated as if they were clients. It
helps you to muster up some empathy and compassion for them
while remaining patient and calm.

Most attorneys are willing to work with you if you assert yourself
professionally. They like to be able to visualize information, but
never make the assumption that they are listening to you at all times.
When you speak to an attorney, his mind is racing toward the legal
ramifications of what you have to say and how your opinions will
play out in the courtroom. If the opinions formed do not meet with
his themes for the case, he always has the option not to use you. In
fact, he has a duty to make good decisions about expert witnesses.

WORKING WITH THE LAWYER
ON YOUR CASE: SUMMARY

1. If the attorney does not call you in time to prepare conclu-
sions and opinions, tell him you need more time. If you have
been working with a client for a while and you feel you can
give an opinion, then prepare to testify. Be sure you can sup-
port your opinions. Insist on at least one meeting with the at-
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torney before going to court. Make it clear to the attorney that
you want his undivided attention.

2. Never let an attorney persuade you to give testimony you are
not comfortable with. Not only is this a violation of ethics,
but it can cause trouble for you on cross-examination as well.

3. Make sure the attorney understands who you are and what
you do so he can defend your expertise. If you are using the
biopsychosocial assessment, make sure he knows what the
assessment is and why it is important.
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Chapter 4

Investigators and Investigations

Some investigators are trained and experienced and some are
not. Some specialize in certain types of cases and some take all
cases. Many private investigators are former police officers who
are either retired or investigating part-time. Frequently, clinical so-
cial workers are retained by attorneys or are court ordered to con-
duct investigations into various legal matters. The clinical social
workers bring to investigations the interview and relation-
ship-building skills that come from their highly specialized social
work training. They know how to ask questions in ways that are
more likely to elicit the information needed. They know the im-
portance of taking their time and engendering trust. Clinical social
workers bring to the legal arena knowledge of human behavior that
is drawn from a more comprehensive view of the individual or
family. Investigators from other backgrounds simply do not know
what they are doing and can actually damage your chances of get-
ting the information you need.

The history of social work strongly supports the role of social
worker as investigator (Barker and Branson, 1993). As Barker and
Branson have noted, social workers have been conducting investi-
gations and reporting their findings in court since the turn of the
century. Social work investigation is as old as the profession itself.
Barker and Branson explain that it was natural for social work to
have close ties to the law and legal justice system. In their book,
Forensic Social Work, they write that it was not until the mid-
1930s that social workers turned away from a legal orientation and
moved in the directions of mental health and humanistic concerns.
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Prior to that time, social workers and lawyers worked closely, es-
pecially in the areas of victimization and corrections.

Barker now sees social work as a new specialty focusing on the
legal and humanistic service systems. He lists expert testimony, in-
vestigating cases of possible criminal conduct, child custody, di-
vorce, delinquency, nonsupport, and mental hospital commitment
among those activities appropriate to social work expertise. Al-
though his writings are focused more on legal issues that impact
the social work profession, his history of social work and the law
are worth reviewing. I have found this history to be useful on the
witness stand when questioned about the role of social work ex-
perts in the courtroom.

In an interesting case in a southern state, the judge decided that
social workers were not experts. In fact, he asked what a social
worker was and whether that particular state had any. He stopped
the proceeding to consult his law books, and found that indeed, so-
cial workers were considered expert witnesses and could be quali-
fied as such. The following demonstrates how knowledge of the
history of social work investigations and testimony in court can es-
tablish credibility when the profession is being questioned:

Q. Ms. Vogelsang, is social work considered a profession?
A. Yes, it is, and one with a long history.
Q. Have social workers been testifying in court for very

long?
A. Oh yes. Actually since the late nineteenth century. About

one hundred years.
Q. What kind of things do they testify about?
A. The list is rather long. They testify about victimization,

poverty and deprivation, family violence, child develop-
ment, child abuse, battered women, and many other be-
havioral and environmental issues that affect people’s
lives.

Q. Do they testify about offenders or perpetrators, both juve-
nile and adults?
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A. Yes. Social workers have an equally long history in cor-
rections.

Q. What has the role of the social worker been in the court-
room?

A. Social workers have historically been either investigator,
reporting findings to the court, and/or expert witness, in-
terpreting those findings and offering expert opinions to
the court.

Many investigators are fascinated by what they learn while work-
ing with a clinical social worker. However, some investigators are re-
sistant to our requests; they do not understand why the information
we seek is important. These encounters are opportunities to educate
investigators on a number of issues that cause them to suddenly take
greater interest in the case and the client. Some investigators truly
have social work instincts, even though they have no social work
training. It is a bonus to get one of these dedicated individuals to
gather records and find people for you.

CHECKLIST FOR INVESTIGATIONS

It is a good idea to mail or fax the checklist for investigators (see
Example 3) to the attorney and the investigator at the very begin-
ning of most types of cases. I inform him or her that this is the most
basic information needed, and that these records and my inter-
views may require additional records or interviews. I find that this
list is most appreciated; it gives the attorney and the investigator
some direction. Otherwise, they have only a vague idea of what
you do and what you want. After all, they asked you to conduct the
assessment because you are the expert.

Every item in Example 3 may not always apply to every case
you have. But it is amazing when some obscure piece of informa-
tion gleaned from an old record has given me insight into areas of
an individual’s life that I might never have questioned otherwise.
Depending on the nature of my case, I may mark through some of
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EXAMPLE 3. Checklist for Investigations

TO: NAME OF ATTORNEY OR INVESTIGATOR
RE: PRELIMINARY CHECKLIST FOR INVESTIGATION ON (CASE NAME)

1. Birth certificates for client, parents, children, spouse, siblings, grand-
parents.

2. Birth records from hospital and physicians, including mother’s prenatal
care for client, siblings.

3. Early childhood medical records including family physician records. If no
family physician, check public clinics in communities where family lived for
all family medical records. Check every hospital in areas where family
lived; look especially for emergency room records for client, client’s
mother (battering incidents), client’s siblings.

4. Medical records for any hospitalization or hospital treatment. Always
check emergency rooms in every geographic area where client lived. Ask
specifically for films of any X rays, CT scans, MRIs as well as narrative re-
ports.

5. School records. Check each school attended as well as school board.
Ask school board or schools if outside private or public agencies con-
ducted psychological evaluations or special testing. Contact those agen-
cies and obtain their records also. Review school yearbooks and publica-
tions.

6. Parents’ marriage certificates for all marriages.
7. Parents’ divorce records for all divorces, child support orders, custody de-

crees, peace bonds/temporary restraining orders. Obtain attorney files for
divorce.

8. Client’s marriage certificates.
9. Client’s divorce records.

10. Police response calls and incident reports to residences where family
lived.

11. Social service agencies for AFDC payments, home studies, referral for
testing and counseling, interventions, placement in foster homes, termi-
nation of parental rights.

12. Department of youth services for records, reports, evaluations, testing,
counseling, intervention, placement, treatment for client and all siblings.

13. Juvenile facilities. Check each facility as well as central agency for all
medical, intake, evaluation, disciplinary, schooling records.

14. Private social service agencies. Check with Catholic Social Services, pri-
vate juvenile shelter, Big Brothers and Big Sisters, Boys’ and Girls’ Clubs,
and other private agencies for any records on the client or siblings.

15. Obtain military records on client and other family members.
16. Death certificates and death records. Get autopsy and hospital records

for any family member who died. Get obituary.
17. Prior jail records. Obtain local jail records for each arrest and incarcera-

tion for client, siblings, parents. Include medical records as well as con-
duct records.

18. Check with each prison as well as central office of Department of Correc-
tions. Ask for medical as well as institutional records.



these items before sending the list to the attorney or investigator. I
operate upon the maxim that one can never have too much infor-
mation!

Do not forget that you must have signed releases for both the in-
formation you are seeking and to speak with certain people. You
can adapt this list to the circumstances of your case.

Unfortunately, some investigators locate one record and believe
you have enough. They will explain sincerely that records have
been purged, lost in floods, fires, or tornadoes (sometimes they re-
ally have been lost this way). They might tell you that they sent a
letter requesting the documents and are quite satisfied with the re-
sponse that no records exist. Ask the investigator to go to the loca-
tion where the records are housed, be nice with the record keepers,
and try again even if it does not work the first time. It is amazing
how much depends on who you work with in locating records and
people. Persistence is the key to a good investigator.

If the investigator is not getting the job done, call the attorney
and send a written “to do list” stating that you must have those
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19. Current jail records. Check jail weekly for institutional and medical re-
cords, including medication charts, disciplinary reports, cell changes, vis-
itors. If referred to outside health care facility, obtain those medical records.

20. Employment records. Check for salary, work accidents, attendance, per-
formance evaluations.

21. Adult education. Check with Job Corps, Urban League, private agencies,
community colleges, GED programs.

22. FBI.Obtain all FBI records, including rap sheets, previous investigations.
23. State law enforcement records.Obtain rap sheet, previous investigations.
24. Prior criminal records including arrest, charges, convictions.Obtain all records

from prior counsel (including attorney work product), complete court file,
prosecution file, incarceration records.

25. Psychiatric records for client and family members who received mental
health treatment or were hospitalized. If hospitalization was involuntary,
obtain court records.

26. Probation and parole. Get all probation and parole records. Check with lo-
cal parole office as well as regional and central office.

27. Records of awards, recognitions, trophies, accomplishments.
28. News articles either positive or negative on client.
29. Any investigations or reports on institutions or programs in which the cli-

ent was involved.
30. Housing records.



documents or access to those people before you can testify. Docu-
ments and people often magically appear!

One of the more annoying habits of investigators, whether so-
cial workers or other credentialed investigators, is their refusal to
read maps, lay out directions, and locate interviewees (and record
directions to their locations) before taking you to the interview or
to the community. I also greatly resent side trips to find docu-
ments, which just happen to be on the way to the next interview.
On the other hand, those side trips have given me the opportunity
to demonstrate to investigators the correct questions to be asked in
order to obtain certain records. For example, most non-social work
investigators know very little about social services records. They
are satisfied to get one or two face sheets when hundreds of pages
are probably stored somewhere at that office or on computers.
They are equally as puzzled as to why eligibility records would be
significant in a child abuse case. As an expert witness in court
cases, numerous opportunities exist to educate everyone involved.

Investigators must make a living and they are usually working
on many cases at the same time, not just yours. Organizing and
prioritizing your list of needed documents is one way to ensure
prompt attention to your case. Asking family members to obtain as
many records as possible also lightens the load of the investigator.
Family members are especially good with procuring school, medi-
cal, and employee records. More information on records will be
discussed in Chapter 6.

There have been moments when an investigator’s advice should
have been heeded and when my natural fearlessness turned to fool-
ishness. Badly in need of videotape of the area of a neighborhood
where my client had lived, I persuaded an investigator to take me
there in the middle of the day, thinking we would be safe. He fore-
warned me that he absolutely would not get out of the car, and it
would not be safe for me to do so either. It seemed impossible to
me that my usually successful, friendly demeanor would not work,
but what the fellows on the corner wanted was my video camera.
Fortunately, they only chased us on their bikes, but they were pretty
fast. Our car could not travel quickly down narrow streets with
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heavy foot traffic. The investigator was gracious enough to not hit
me over the head because of my poor judgment.

Investigators are perfectly capable of videotaping or photograph-
ing people and places. The clinical social worker does not need to be
there. I go because I am positive that my social work training and
background will be responsible for my seeing something signifi-
cant, which the investigator may not think is important. Photo-
graphs of filthy bathrooms, broken windows, glass-strewn yards,
overflowing trash cans, and roach-infested hallways speak so much
more loudly and clearly than my words to a judge or a jury.

Some clinical social workers both investigate cases and serve as
social work experts on the same cases. They track down witnesses,
conduct interviews, find records, deal with legal issues, and then
testify about their findings. My opinion is that as clinical social
workers we should not wear both hats. The types of cases in which
clinical social workers act in both capacities raise ethical issues of
bias on the witness stand, especially if you are receiving fees for
both activities. Other ethical issues will probably arise and it will
be the responsibility of those of us who practice forensic social
work to lead the way in exploring these issues. In the meantime,
my advice is to wear one hat. It is exciting that there is a place for
us either as experts or investigators. These fields are growing as
the courts recognize our special skills. We may be increasingly
called upon as admissions to schools of social work are growing,
while admissions to the field of psychology and psychiatry are ei-
ther static or dwindling. Because of our training and our approach
to human behavior, we are appropriate for the courts. The courts
need both our investigations and our testimony, but usually not
both from the same social worker.

ASKING FOR AN INVESTIGATOR

If you are worried about the time required to do a thorough
biopsychosocial assessment, remember that you do not need to
track down people and records. Most attorneys who take family and
criminal court cases have two or three investigators they can call
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upon if needed. Some larger firms hire their own investigators who
have offices right in the lawyers’ suite. Both prosecutors and public
defenders have investigators, though unfortunately they are usually
overworked and underpaid. I always ask the attorney if he has an in-
vestigator because if he wants a thorough biopsychosocial assess-
ment of the client, he must allow me to meet with the investigator
and submit a list of people and records I will need.

INVESTIGATORS AND INVESTIGATIONS: SUMMARY

1. It is probably best to wear only one hat. Either investigate
your case or agree to be the social work expert directing and
using the information gathered. Try not to do both.

2. Ask the attorney on your case if she has an investigator who
can gather records and find people important to your case. If
she says no, tell her it will be impossible for you to conduct a
thorough assessment without one.

3. Send the checklist for investigation to the lawyer and the in-
vestigator. If the lawyer does not have an investigator, she
will probably pass the list to her paralegal or secretary.

4. Meet with the client and his or her family. Provide a list of re-
cords and people important to your case. Divide the tasks of
locating both.

5. Ask the investigator to go back more than once to places that
refuse records. Have the records court ordered if necessary.
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Chapter 5

Interviews

From the moment you first see a client whose case is going to
court, it is most helpful to use the biopsychosocial assessment as
your framework for gathering information. This will make your
preparation for court a much less anxious experience, and pro-
vides a way of pacing your time. You can adapt this framework to
your particular case even if you plan to be qualified as an expert in
an area other than conducting biopsychosocial assessments.

After you have had your initial meeting with the client who is
going to court, you want to begin a list of others associated with
the client who might warrant interviews. Why? It does in fact in-
crease your credibility in the courtroom if you did not rely solely
on the information obtained from the client or even the family
members. Yes, you are perfectly capable of drawing upon your
skills to form opinions concerning what you have learned about
this person. Perhaps you are even a social worker with some test-
ing skills and you are using those as well. But you are still subject
upon cross-examination to the suggestion that you are just another
paid expert who believes everything you are told.

A few interviews with nonfamily members, along with records
that support the information obtained in the interviews, will give
you more credibility as an expert witness. It is important to inter-
view family members who know your client well because no one
grows up in a vacuum. It is important to learn about those who
were close to your client, to observe their behavior as well, and ob-
tain their perspectives on your client. Other possible interviews
might include doctors, neighbors, employers, co-workers, friends,
and teachers. Teachers and school counselors often lend keen ob-
servations regarding the client.
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The clinical social worker has a skill that is rarely found in other
professionals—a profound understanding of how terribly anxious
the client feels and how long it takes to establish a trusting relation-
ship with a client. Building that trust should be first and foremost in
establishing the interviewing environment (Lukas, 1993). Under the
best of circumstances it is not easy for a client to seek help, therapy,
or counseling. In a legal situation, the anxiety is intensified because
the client must discuss personal matters that he or she would never
have had to reveal otherwise. The client does not know you, does
not necessarily trust you, and sometimes does not understand why
he or she needs to reveal certain information.

This is why attorneys, psychiatrists, and psychologists often
miss vital pieces of information that might be important to a case.
Other professionals can rarely sit for four or five hours at one time
in their own offices, much less in a home or apartment where the
TV and stereo are blaring, there is no air conditioning, various un-
identified creatures are milling about, and children and neighbors
are screaming. And let us not exclude prisons, hospitals, juvenile
detention centers, and other facilities that can be noisy, crowded,
and poorly ventilated. If you are a private practitioner and have be-
come accustomed to seeing people only in your office for one-hour
sessions, then certain court cases will quickly reunite you with your
broader social work training and mission of assessing clients on
their own turf. This will enable you to bring a much-needed per-
spective into the courtroom.

We are trained to allow people the time they need to be frustrated,
angry, oppositional, resistant, and just plain obnoxious until they
see that we are actually listening, speaking in a quiet voice, re-
specting their perceptions even if we personally don’t agree, ask-
ing caring questions, and taking whatever time needed togain their
trust. Attorneys tend to be very direct; then they wonder why the
client does not immediately open up to them. Psychiatrists tend to
use language the client does not understand. Psychologists fre-
quently establish just enough of a relationship to complete testing.
Many times they do not bother to form any trust with the client at
all, and the client goes into the testing anxious and intimidated,
which can affect testing outcomes.
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Clinical social workers learn interview skills that get clients to
talk to them in a very different way from others, and much of that
concerns patience. We know that it took a great deal of time and
multiple experiences to get the client to the present situation. We
are not going to learn everything we need to know in one or two in-
terviews.

The clinical social worker needs to be able to explain to the
court why interviewing the client is important and, even more cru-
cial, why it is important to interview others who knew the client at
various times in his life. Again, we do not grow up in a vacuum.
We are shaped by those who reared us, by neighbors, teachers,
ministers, scout leaders, and many others. We must interview
these people and be prepared in court to explain why it was impor-
tant to do so.

One of the most difficult things to determine in an assessment is
whether or not the client is malingering or outright lying. There is no
foolproof method of making this determination, and this is where the
clinical social work expert has an advantage in her testimony. Be-
cause we are not relying soley on the interview with the client, we can
provide other sources to the court that show why we either believe or
disbelieve the client (Rogers, 1997).

Most clients will report that they did pretty well in school.
“Pretty well” lies somewhere between awful and great. It is em-
barrassing and humiliating to admit that you were not a good stu-
dent. In most cases, there are very good reasons as to why clients
did not do well, but they have never had that reason explained to
them. They have usually walked around for years just thinking
they were not very bright. Obtaining school records and talking to
teachers can often clarify the truth about the client’s school perfor-
mance, which provides a piece of the puzzle regarding his current
situation. Many of our clients are accused of lying when they are
actually learning disabled (Copeland and Love, 1995), embar-
rassed, of low intellectual capacity, or ashamed. We must read the
records in order to detect the accuracy of the client’s statements.
The clinical social worker should never assume that the informa-
tion given in an interview is 100 percent correct. But the informa-
tion is important as it is presented because it is filtered through the
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experiences in that person’s life and it tells how the interviewee
perceives the world. The interviews also provide the information
needed to track down records that will substantiate the life experi-
ences of the client.

SAMPLE INTERVIEW WITH A MOTHER

SW: Mrs. Jones, you and your family live so close to the
canals. (observation made while driving through
the neighborhood)

CLIENT: Oh, yes. Eleven kids have drowned in that canal
over the years.

SW: Did Johnny know any of those kids?
CLIENT: No. But you know . . . and I hadn’t thought of this

in years . . . but his Aunt Mae, my youngest sister,
got drunk one night and had Johnny and his sister
in the car, and they went right into that canal. They
all got out, went to the ER, and were checked out
by the doctors. They were OK. Except you know,
Johnny ‘til this day comes home a different way
where he doesn’t have to go by that canal. We tease
him about it. And he did have nightmares for a
long time after that.

SW: Mrs. Jones, his friend Ronnie says that they knew
some of the kids that drowned in the canal. Ronnie
says they saw one kid pulled out and worked on by
paramedics and then covered with a sheet.

CLIENT: You know now, you are asking me to go back a
long way and I was at work all the time. Maybe he
did know some of those kids. They all ran around
the neighborhood together. The city came out and
said they were going to put some rails up, but they
never did. Actually, we did go to the funeral of
that one child . . . what was his name? You ask
Johnny, because I believe we did know that child.
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This brief snippet of conversation resulted in a slew of emer-
gency room records, accident reports, news articles, and city docu-
ments. It also confirmed that the client had both experienced and
witnessed some terrifying events as a child. Testimony from this
interview was significant in establishing that the client had suf-
fered traumatic situations and loss in childhood.

SAMPLE INTERVIEW WITH MILITARY PERSONNEL

SGT: Truthfully ma’am, he cried most of the time we were
in the Middle East. He wanted to go so he could live
up to the image of his father who died in Vietnam. He
was so scared.

SW: Why do you think he was scared?
SGT: I don’t know. He never saw any action, but he sure

acted like someone who had. I never could figure that
out. I know he grew up in a real poor neighborhood in
a tough part of New York.

SW: Did he ever talk to you about that?
SGT: Not really. I do remember him saying once that he

saw more bullets flying on the way to school than he
had seen during this conflict. Said he never slept at
night cause he was so scared. Maybe having to be on
guard all the time reminded him of those days.

This interview led to military records, news articles about the
housing projects where the client grew up, testimony by witnesses
from the projects, videotapes of the projects, and additional inter-
views with community activists from that neighborhood.

Interviews provide a road map for other people, places, and
things. The other people, places, and things lead to more inter-
views that lead to more people, places, and things. Some people
will refuse to talk to you no matter how skilled you are at gaining
trust. It is usually best to try twice and then let it go. Sometimes,
that most difficult person will call you later and turn out to be your
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best interview. That person might also be paranoid, untreated, and
dangerous. It is wise to stay aware and to use good judgement.

INTERVIEWS: SUMMARY

1. Interview as many of the following as you possibly can:
• Parents and stepparents
• Siblings
• Grandparents and great grandparents
• Aunts, uncles, and cousins
• Neighbors, friends, girlfriends, and boyfriends
• Teachers, coaches, principals, and school counselors
• Employers and co-workers
• Police officers, corrections officials (discuss with attorney

first)
• Ministers, Sunday school teachers, and social workers
• Military officers and buddies
• Other gang members

2. Have these people come to your office, interview by phone,
or, best of all, go to where they reside.

3. When possible, work closely with an investigator to find oth-
ers who knew your client and will share some information.

4. Be patient in the interviews; be prepared for resistance, an-
ger, and anxiety. Listen quietly because many people will an-
ticipate that you are not listening and are calmed when they
realize you are not rushing them.

5. Go for the details no matter how long it takes or how often
you must return for more interviews.

6. Adapt your language to the individual being interviewed.
7. Use your clinical skills to question and assess.
8. Use a checklist to make sure you have covered every possible

base.
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Chapter 6

Records

It has become increasingly important to gather as many docu-
ments as possible in order to substantiate findings from inter-
views. No longer are juries and judges content to take the word of
an “expert” just because he has been qualified as such. They want
to see how you reached your conclusions, what steps you took,
how thorough your assessment was, and how you support your
findings. “How do you know what you know?” (Brodsky, 1991) is
the crucial question experts should ask themselves before going to
court. Brodsky writes that “a lucid link should exist between the
conclusions and the means of reaching those conclusions. Experi-
ence or education are never sufficient answers by themselves”
(p. 98). You can certainly rely on your training and experience, but
you are likely to have a much tougher time on cross-examination if
that is the only support you can lend to your opinions. Social
workers have a particularly heavy burden in this area because we
are often perceived as “do-gooders” with a ready-made bias to-
ward the client.

Because each side has its experts, it is easy to understand why
jurors get confused. Sometimes they are given a lot of information
to absorb; it must seem as if the testimony is just one expert’s word
against another. The advantage that the clinical social worker has
with the biopsychosocial assessment is that he is able to say,
“While I certainly rely on the information I learned from the cli-
ent, as well as my experience and training in interviewing clients, I
believe as you do that accuracy and consistency of this informa-
tion is important. That is why I read records that relate to my client,
consult with other experts involved with the client, interview others
who knew him, and look for research or literature that supports or
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questions my findings. I, too, want the most thorough and consistent
information possible before forming any opinions about the client.”

What records are you looking for and how do you get them? If
you are automatically worrying about the time it is going to take,
quickly review the steps usually taken:

1. The client comes to your office and signs releases.
2. He takes releases to others you have listed for him (family

members, employers, schools, etc.).
3. Some releases are mailed to various agencies (military, hos-

pitals, etc.).
4. Either the client or your office secretary, or both, work on first

getting releases signed and then off to the appropriate places.
5. Call the attorney on this case and discuss releases and records

with her:
a. Does she have an investigator?
b. Can her paralegal handle the releases and records-gather-

ing? (This is especially important if your client is in jail,
prison, the hospital, etc.)

Maintain a “to do list” from the moment you accept a case that is
going to court, or as soon as one of your regular clients finds him-
self in a legal situation that may require your involvement. List
people and records that might be significant in your testimony, and
check them off as you interview them or receive those records. The
“I don’t have time” excuse is simply unacceptable when you have
a client in a legal situation. As professional social workers, we
have a professional, ethical, and moral obligation to do our assess-
ments no matter how much time is required. Otherwise, we do not
earn the right to take the stand and call ourselves experts.

Records are treasure chests of information. Why shouldn’t you
trust that the client will remember everything that is significant in
her life as she perceives it and is willing to share that with you? You
have worked hard to establish trust, and you believe that you have es-
tablished a strong therapeutic relationship with the client. The follow-
ing are but a few of the legitimate reasons clients cannot tell you
everything you need to know, especially in preparation for court:
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• Learning disabilities that include difficulties with expressive
and receptive language, auditory processing, and other types of
information processing problems that affect communication.

• Memory loss.
• Attention deficit disorder with or without hyperactivity.
• Head injuries (which may exist without ever having been

identified).
• Seizure activity that may not be easily recognizable and can

often be misidentified as dissociation.
• Dissociation.
• Mental retardation. Those in the mild range often appear

quite normal on the surface with extreme difficulty in pro-
cessing information. Most have learned to compensate and
appear more competent that they really are (Luckkason and
Ellis 1985).

• Paranoia (often missed as a block to communication). We so-
cial workers often give the benefit of the doubt to paranoid cli-
ents in our eagerness to allow for the natural suspiciousness
many clients have about our questioning their personal lives.

Many organic and nonorganic reasons cause clients to withhold
significant information. Records give us the opportunity to clarify in-
formation and to explore new information. Records validate or negate
information from interviews. They also can lead to new and impor-
tant information. It is reassuring as an expert witness to know that you
can rely on your experience and training as well as documentation
that supports your findings. You are building on the credibility of
what you have learned, and your expertise in conducting biopsycho-
social assessments is guiding your findings and conclusions.

SAMPLE OF DIRECT TESTIMONY FROM RECORDS

Q. Ms. Vogelsang, you stated earlier that gathering records
and other documents are part of the biopsychosocial as-
sessment. Could you briefly review the significance of
the records as they relate to a client?
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A. Yes. While I certainly rely on information from inter-
views, I look for additional information on clients from
records in order to gather new information, clarify old in-
formation, and to seek consistency of information.

Q. And did you review records that revealed information
about Mr. Jones?

A. Yes, I did.
Q. Could you just briefly list the records you reviewed for

this case?
A. Yes. I reviewed Mr. Jones’s birth records (name hospital

and dates), pediatric records (name doctors and dates),
school records (name schools and dates), and his military
records (branch of service and dates).

Q. Could you tell the court please what you learned from
Mr. Jones’s pediatric records?

A. Yes. There was early and ongoing treatment for numer-
ous ear infections and sore throats. By the age of six,
Dr. Smith was already noting an increase in motor activ-
ity suggestive of hyperactivity. By age eight, Dr. Smith
began noting his discussions with the parents regarding
medication for Mr. Jones’s behavior. Subsequent notes
record his responsiveness to the medication and other be-
havioral indications of improvement.

Q. What is the significance of the information in this record
to you?

A. First, it confirms the information I was given in interviews
with Mr. Jones’s parents. But more important, the records
describe the early signs and symptoms of behaviors that
would most likely reoccur when his parents discontinued
treatment at age nine, against medical advice.

Q. What happened when the medication was discontinued?
A. Mr. Jones’s school performance dropped and his behav-

ior became unmanageable in the classroom.
Q. How do you know that?
A. In addition to interviewing the teacher who had Mr. Jones

in her class, I read his school records. It is clear that his
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drop in school performance and his change in behavior
corresponds with notes made by the teacher at that time,
along with her recommendations for counseling.

Q. Ms. Vogelsang, do you have an opinion as to the impact
of stopping the successful treatment of Mr. Jones?

A. Yes. Because the treatment was stopped, Mr. Jones began
to fail in most subjects. The teacher was constantly send-
ing him to the principal’s office, and his unpleasant behav-
ior toward the other children made them fearful of him.
They both ridiculed and avoided him at the same time. As a
result, Mr. Jones became even more aggressive and as-
saultive toward others. His parents refused to take the ad-
vice of the school and the doctors, and by the end of the
school year, Mr. Jones had failed in all classes and had to
be retained. It is important to note that psychologically,
this situation creates a great deal of shame and humilia-
tion in a child. Self-worth and self-esteem are destroyed
and the child’s image of himself becomes the same as the
one seen by others. Without immediate and meaningful
intervention, this pattern continues and can become a
way of life.

Q. (The next question would pull in research, literature, stud-
ies, and a theoretical basis for these conclusions. Then in-
terviews with any other experts or professionals who had
assessed Mr. Jones or who had expertise in this type of be-
havior would be discussed. Finally, teacher notes and/or a
chart showing the school or medical records might be pre-
sented depending on the type of case being heard.)

SAMPLE OF CROSS-EXAMINATION
ON THE RECORDS

Q. Ms. Vogelsang, this parent is going to say anything to
show herself in a good light because she wants custody of
this child. How do you know how much she earns and
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where she lives and what activities she attends with this
child other that what she has told you?

A. In addition to interviewing her employer and the property
manager at her apartment complex, I asked for copies of
her employee evaluations, confirmed her salary, asked
that she provide me with statements from her son’s Scout
leader and Little League coach. I also ran a check with the
Department of Social Services and found that she had
never been reported for child abuse, and I ran a check
with South Carolina Law Enforcement Division (SLED)
and found no arrests or prior convictions. I have copies of
those documents with me if you would like the court to
review them.

SAMPLE OF DIRECT TESTIMONY
IN A SEXUAL ABUSE CASE

Q. Ms. Vogelsang, how do you personally know that Mr. Smith
sexually abused this child? Were you there to see it?
Aren’t you just taking the word of her mother?

A. While it is true that I was not personally present to observe
Mr. Smith sexually abusing this child, I am convinced
from the information in her medical records, along with
her father’s prior arrests for molestation of other children,
that we must take this claim very seriously. She has cer-
tainly been molested and, in my opinion, she is not safe
with him in the home.

I have been amazed at the number of times a case has been
agreed upon in lawyers’ offices and in court hallways because the
other side realized how powerful those records would be if pre-
sented properly before the judge. It is also appalling that lazy or
uninterested attorneys frequently fail to ask for documentation.

I generally take the documents that I will rely on to court with
me. Depending on the nature of the case, this may be a manila
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folder with files, a portfolio of files, or a box of files with hanging
folders clearly marked for easy access. The use of these docu-
ments on the stand will be discussed more fully in Chapter 12 on
direct testimony. But it does bear repeating that you do not want to
fumble around on the stand. Records need to be well organized,
easily pulled from their files, and sections easily referenced.

Just as your client-attorney wants to know your opinion and
what you base it on, the opposing attorney also wants to know
(Poynter, 1987). Poynter recommends that you treat everything
you write or have in your files as discoverable. Discovery is “A
modern pre-trial procedure by which one party gains information
held by another party” (Gifis, 1991, p. 138). In the course of conduct-
ing your biopsychosocial assessment, remember that any notes you
make, any records you use, and your visual aids are discoverable.
While there may technically be exceptions to this rule, my advice is
to be cautious and prudent in your assessments. Be ready to defend
whatever you have recorded, read, or relied upon.

It is completely unacceptable to me to destroy records or dis-
pose of them inappropriately after testifying in any legal matter.
Although there are no general rules about maintaining records, our
profession does address this issue (NASW Code of Ethics, 1996).

In one case, an appeal hearing was scheduled and I went about
talking to individuals involved in the original trial, which took
place about three years earlier. The social worker who had testified
in the original trial had destroyed all of her records and could not
understand why this was a problem for her former client. Keep all
documentation, records, and visual aids from your court cases.

RECORDS: SUMMARY

1. Gather or gain access to as many records as possible. One
seemingly unimportant record can have information that leads
to other important records.

2. Read the records carefully. They often contain names, places,
and events that lead to further information.
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3. Do not take no for an answer. Most records are public infor-
mation or must be turned over when a release is presented.
Courts and hospitals are getting around providing records by
charging outlandish fees. Impress upon the attorney how im-
portant it is to have these records. Sometimes she will need to
get a court order.

4. Often the worst providers of records are Departments of So-
cial Services. Insist that the attorney get a court order if nec-
essary to obtain those records.

5. List the records you have reviewed. Highlight pertinent informa-
tion. Remember that source of information in your testimony. Be
prepared to explain why it lends credibility to information gathered
in interviews.

6. Retain a copy of your records and notes.
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Chapter 7

Interviewing Other Experts

Even though many experts are aware of the importance of the
biopsychosocial assessment and want to know the family back-
ground before assessing the clients for themselves, others see no
reason for the assessment. However, the DSM-IV assigns an axis
for the biopsychosocial stressors (APA, 1994), and the impact of
those stressors is supposed to be considered across all four axes.
Some professionals prefer to go it alone, and in the process they
hurt the client not only in treatment but in court as well. They cer-
tainly cannot give a judge or jury a complete view of the client
without knowledge of the biopsychosocial assessment.

Always contact other experts or professionals who have evaluated
the client in the past as well as those who are involved on the current
legal case. The majority of experts are very cooperative and want to
do a good job in court. Most experts share a genuine interest in the
case. Those of us who choose to testify usually believe we have
something to offer that would help the court in decision making.

Expert testimony has a ripple effect that impacts people in ways
we never suspect. After nineteen years of testifying and leaving
the courtroom after my time on the stand, I have been moved by
the number of people who have walked up to me and said that my
testimony had really made them think about their own behavior
and how they were going to change the way they treat their child,
spouse, or parent (or that they were going to seek help). I have
been told this by jurors, judges, lawyers, bailiffs, court recorders,
spectators, and reporters. Although we may not have an impact on
the outcome of a case, we certainly do have an impact somewhere.
This has kept me coming back to court where I know for sure that
someone is going to leave changed in some significant way.
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It is very important to get the attorney to provide you with a list
of other experts from the very start. It is even better if the attorney
calls you first for the biopsychosocial assessment and then, based
on that assessment, makes a determination of what other experts
are needed. I have often seen attorneys work from back to front
and later realize that they have wasted a great deal of taxpayer or
client money on experts they did not need. There are, of course,
exceptions to this. For example, a known case of head injury with
brain damage is going to call for medical doctors and neurological
analysis. But I have seen far too many attorneys call in psychia-
trists and psychologists when they needed an expert in mental re-
tardation, substance abuse, psychopharmacology, or some other
specialty.

When you call the other experts, tell them that you are conduct-
ing a biopsychosocial assessment on the client and you would like
to share the information with them. If they reply that you should
send them a report, tell them that you may not be preparing a re-
port from your assessment and that it would be best if you could
talk with them personally. If you have prepared a report, discuss
with the client and the attorney whether you should send the report
to anyone else. Sometimes the problem with sending a report to
another expert is that it will get lost somewhere on his desk and
never be read. Ask the other expert for a time when you can meet if
you are in the same town. Ask the attorney to arrange a meeting at
her office. It is even better if the attorney is there to absorb some of
this information and to stay current on the findings.

Some uncooperative experts who waited until the day of my tes-
timony to learn about my findings, have approached me afterward
to say that they wished they had known my conclusions earlier be-
cause the information affected the way they now viewed the client.
They then rush off to the hotel or to the attorney to rethink some of
their own findings. I have had other experts say that my findings in
the biopsychosocial assessment changed their diagnosis of the cli-
ent or that it helped them to communicate better with the client,
and enabled them to get to pertinent information faster and more
effectively. They have also told me that hearing my assessment in
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the form of testimony gave them a broader view and one they
would have never had otherwise.

If my findings are inconsistent with those of the other experts, I
need to note that right away. An important clue may be discovered
because of this inconsistency. For example, if the intelligence
tests show an IQ of 118 and the school records show straight “F’s,”
then I need to be able to explain why that happened. The answer
usually can be found in teacher notes, teacher interviews, and
school testing.

EXAMPLE OF TESTIMONY
REGARDING OTHER EXPERTS

Q. Ms. Vogelsang, you said that your biopsychosocial as-
sessment included interviewing other experts involved
with Mr. Jones. Why is that important?

A. Again, with the biopsychosocial assessment, I am looking
for consistency of information, or the lack thereof, in form-
ing my opinions. If I learn in interviews that Mr. Jones was
failing in school and another expert who had tested him
found that he had an IQ of 120, then it would be of great
importance to me to clarify the cause of that discrepancy.

Q. Did you also review the reports and findings of experts
who have evaluated Mr. Jones?

A. Yes.
Q. And you heard one expert testify that Mr. Jones had pas-

sive-dependent traits that contributed to his behavior. Is
that not correct?

A. Yes, I did.
Q. Are you testifying that the expert is wrong?
A. No. But Dr. Smith did not have the benefit of a complete

biopsychosocial assessment and in my opinion was un-
aware of numerous significant factors in Mr. Jones’s life
that would explain the underlying appearance of pas-
sive-dependent traits.
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Looking for consistency of information across a broad spectrum
of data shows the court that you are not just accepting the informa-
tion obtained in interviews, even though you have the clinical
skills to assess that information and form opinions from what you
have learned. Interviews with other experts and reviews of their re-
ports add credibility to your findings, while whatever inconsisten-
cies you find lead to further exploration.

In reviewing the records that come in on a client, it is important
to note other professionals who may have assessed the client many
years prior to the current legal situation. Do not hesitate to call so-
cial workers, medical doctors, probation officers, juvenile deten-
tion staff psychologists, and any others you find in records who
have evaluated, tested, or simply made notes on daily observations
of the client. This information can be most helpful in providing an-
swers to your client’s past functioning and how it compares to the
present circumstances.

INTERVIEWING OTHER EXPERTS: SUMMARY

1. Interview other experts who have known or evaluated the cli-
ent or who are currently involved in the legal case.

2. Provide as much family history and other information as the
expert is willing to absorb. If they are not interested, let the at-
torney know that you see this as a problem.

3. Ask questions about the expert’s evaluation. Compare your
own findings.

4. Look for inconsistencies in your findings and that of other ex-
perts. Ascertain why those have occurred.

5. Ask for copies of all testing. This includes psychological
evaluations, psychiatric evaluations, and the assessments of
all other experts on the case as well as documentation from
any professionals who have treated the client in the past.
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Chapter 8

Research and Other Publications

You have probably noticed by now that through the biopsychosocial
assessment the clinical social worker is building a sturdy founda-
tion for her testimony by looking for consistency in the interviews,
the records, and the findings of other experts. The fourth building
block in this process is a search for literature and studies that relate
to the client and the client’s situation. Stanley Brodsky observes in
his book on court testimony that, once on their own, many profes-
sionals read little, or they depend much more on their experience for
knowledge. “They stay current in their field in a haphazard manner,
reading articles here, attending workshops or seminars there, with-
out an overall plan or conceptualization of what they need to know”
(Brodsky, 1991, p. 11). It is crucial to be current in the area in which
you have claimed expertise or on the subject about which you are
testifying. My file cabinet is overflowing with publications and arti-
cles collected over the years including research and studies that I
have used in court. As new information becomes available in a cer-
tain area, it is added to a collection that has served me well in court.

The Internet has become a home library for me. I have located
numerous Web pages, Web sites, and other locations for finding
the latest research, studies, publications, and journal articles on
various subjects. These articles have led me to some very interest-
ing people who have shared fascinating personal experiences
through e-mail. I was researching the impact of exposure to certain
metals in one case and ended up communicating with an individ-
ual who was an expert on the subject. He had been exposed to
metal poisoning over a number of years and was also an advocate
for greater worker protections for those who still work around
metals. He was even more credible because he was president of a
company that worked in metals. He was a tremendous guide in
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helping me find the latest research and literature on the subject. I
used much of what I learned from him in my court testimony and
had the very best references for that testimony.

If the client was in juvenile detention, then look for studies that
describe the common denominators found in kids in detention. For
example, I located a United States Department of Justice study that
demonstrated the impact on children who witness family violence
and the increased likelihood that they would become juvenile and
adult criminal offenders. My client was one who had witnessed
family violence throughout childhood, had been through the juve-
nile justice system, and was now an incarcerated adult. I had other
studies similar to this one in order to ensure that this one study was
not unusual or inconsistent with other research. Knowing that ado-
lescents in juvenile detention have a high rate of learning disabili-
ties, I reviewed studies that supported or negated that relationship in
order to strengthen the consistency of my testimony.

Always try to contact authors of publications that relate to the
client you are assessing, and talk with them about your case. This
is an incredible learning and educational opportunity that will im-
pact the way in which you view your other clients as well. I have
even attended seminars that other experts are giving in order to
gather more extensive information and research to present to the
court. At the time of this writing, I am preparing for a case that in-
volves extensive psychological evaluations that show chronic child-
hood impulsivity and severe anxiety. I spent two days at a seminar
with a nationally known psychologist and researcher, and I was
able to gather useful information and take copious notes. Even
though I treat clients who are suffering from anxiety, I am not an
expert on anxiety to the extent that I have done research in these ar-
eas. But I am an expert at conducting biopsychosocial assess-
ments, and I have clinical experience in treating private clients
with symptoms of anxiety. The assessment can allow me to pres-
ent my findings to the court, and in that capacity I can tell the judge
and jury what I learned that supports my conclusions.

Some publications are atypical in terms of document searches
and literature review. For example, civil suits are filed against vari-
ous institutions to which the client was admitted or newspaper arti-
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cles written on various deaths, accidents, crimes, and monetary
awards that may be pertinent to a client or family member. Again,
these publications can lead to other bits of information and help us
to build a picture of the client’s life.

CASE EXAMPLE 1

In one case, I learned through interviews and records that the
client had spent a number of years in “training schools.” These
were basically reform schools for juvenile delinquents who could
not remain in mainstream schools. A very skilled investigator on
the case discovered that a civil suit had been filed against these
schools. The suits cited numerous abuses to the children incarcer-
ated there. The courts found the allegations to be true, and the suit
was settled when the state agreed to reform the entire system. It
happened that the client had been incarcerated in one of those
schools and had suffered horrible abuse at the hands of his keepers
and other older children. His descriptions of those abuses during
our interviews would have been practically useless in court with-
out the existence of a civil suit, which confirmed that those abuses
did occur to incarcerated children during that period of time. I will
refer to this case again in Chapter 9 on visual aids.

SAMPLE OF TESTIMONY REGARDING
PUBLICATION OF CIVIL SUIT

Q. Ms. Vogelsang, you stated that during your interviews
you learned that the client was in the __________ train-
ing school. What is a training school?

A. Basically a reform school, even though the mandate of
these schools originally was to provide more in the area of
academics, job training, and counseling so that the juvenile
was released with skills needed to do well in society.

Q. And did you review the civil suit filed against the state on
behalf of the children detained in this facility?
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A. Yes, I did.
Q. And why was this document significant to you in terms of

your assessment?
A. First, the defendant in this case was incarcerated there

during the period of years in which the investigation was
conducted and so might have witnessed, or been victim
of, the abuses that occurred there as he had stated in the
interviews I held with him. Second, the legal document
confirms that those abuses did occur to most of the chil-
dren there, even though only six names were listed as
plaintiffs. The findings indicate that the abuses were the
potential consequences of any child housed there, and
that any child there would have at the very least witnessed
the violations that occurred.

Q. Did this document lead you to take any other actions in
your assessment?

A. Yes. I had an investigator locate staff at the training
school who remembered Mr. Jones.

Q. And what did you learn?
A. That two of the staff did in fact witness the abuse of Mr.

Jones.
Q. And will some of those staff testify in this case or provide

affidavits that you have reviewed?
A. Yes.

CASE EXAMPLE 2

In another legal case that involved the sexual abuse of an eight-
year-old female, the work of Dr. Bessel van der Kolk and Dr. Judith
Herman was used. Both have expertise in trauma and have written
extensively on the subject. Both have done a thorough job of de-
scribing trauma symptoms (van der Kolk, 1988; Herman, 1992).

Although I could not testify as to whether this child had been
molested repeatedly by an uncle who had no prior record of abuse,
especially because there was no medical evidence, I could talk
about behaviors reported by the family, and my own observations
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of this child in treatment. To strengthen my conclusion that the
child had in fact been sexually abused, I compared the behavioral
symptoms observed by myself, the family and other evaluators to
the detailed symptoms listed in the literature by well-known ex-
perts in the fields of sexual abuse and trauma.

SAMPLE OF TESTIMONY USING LITERATURE
ON SEXUAL TRAUMA

Q. Ms. Vogelsang, you stated that in conducting a biopsychosocial
assessment, you review research, studies, publications, and
such to determine what other experts have written on a par-
ticular subject. Did you do that in this case?

A. Yes.
Q. And what information did you locate and review in prep-

aration for your testimony?
A. I reviewed the work of Dr. Bessel van der Kolk, a medical

doctor who has written extensively on the subject of trauma
in children and adults, and likewise the work of Dr. Judith
Herman, a psychiatrist who has also published in this
area.

Q. Now, could you begin by describing the symptoms you
either learned about in your interviews, gleaned from the
records, or observed in working with the Clark child?

A. (I would then review my clinical findings from that re-
search by listing the symptoms and behaviors I had found.)

Q. Ms. Vogelsang, could you describe the symptoms and be-
haviors you have reviewed from the works of Dr. van der
Kolk and Dr. Herman.

A. (I would then review those symptoms and behaviors as
they apply to children. It would be effective at this point
to have a chart or visual aid prepared for the court that
demonstrates the testimony.)

Q. Ms. Vogelsang, based on your interviews, review of the
records, and review of pertinent research and literature in
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the area of sexual abuse and trauma, is it your opinion that
Susan Clark has in fact been sexually abused?

A. Yes.
Q. And at this time do you have an opinion as to who the

abuser might be?
A. At this point, that would only be speculation on my part.

It is important to be able to give the title, author, and even the page
number of the literature you have reviewed. I usually take my sources
to the courtroom with me because the judge will often ask for copies
of articles or names of books to review in making his decision. I also
include information from the literature on visual charts. The informa-
tion must relate clearly to the issue at hand.

Research and literature should be carefully reviewed while bear-
ing in mind both the strengths and weaknesses of various studies.
Again, as a social worker, I look for consistency of information. The
body of literature that best fits the picture you are seeing with your
client can help to form the theoretical basis for your opinions and
conclusions.

RESEARCH AND OTHER PUBLICATIONS:
SUMMARY

1. Look for research that both supports and negates your find-
ings. Be prepared to explain studies that do not support your
findings.

2. Be prepared to discuss the author of the research and the de-
tails of the findings. Do not worry about quoting page num-
bers, but politely state that you can get those if the court really
wants them.

3. Attend seminars and workshops, and call upon information
from those you have attended in the past if the information ap-
plies to your case. Contact the workshop speakers and ask for
copies of their publications, bibliographies, and articles. Tell
them about your case and ask questions.
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4. Keep a file system on articles, publications, books, and re-
search that apply to the types of cases you assess and stay cur-
rent on those.

5. Look for legal briefs, lawsuits, and new articles that can sub-
stantiate your information from interviews.

6. If you cannot find research or literary support for your opin-
ions, you should still rely on your clinical experience, train-
ing, and skills.
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Chapter 9

Visual Aids

Visual aids are being used more frequently in the courtroom.
This makes sense because we know that people are more likely to
remember what they see than what they hear. Studies show that ju-
rors will remember 65 percent of a demonstrative presentation af-
ter seventeen hours but only 10 percent of oral testimony alone
(Poynter, 1987).

Clinical social workers have always used techniques that best fit
the skills of their clients in order to assess, to form treatment plans,
and to educate. We know better than anyone that it is often not
enough to give a client bus money. You must draw a map, write
down the bus number, mark the street numbers, and include land-
marks.

Visual aids are stimulating and they are effective teaching tools.
We are using the biopsychosocial assessment to inform the court.
We want to help the judge or jury to visualize our findings when-
ever possible.

Computer technology is now helping medical doctors to show
jurors the inner workings of the human body and the brain, and to
demonstrate what happens when something goes wrong. In this
way, they are able to take complex information and present it in a
way that jurors can understand. Other forensic experts use the
computer to simulate the trajectory of bullets, or to simulate car
accidents or criminal assaults. Used appropriately, these tools are
exciting and helpful simply because they are visual.

A software package is available for designing a genogram (fam-
ily tree), which can be printed as a large chart to educate the jury
regarding the family history of the client.
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In preparation for court, I usually provide four or five charts that
demonstrate my findings from the biopsychosocial assessment.
Most judges allow me to step down from the witness stand and
point to items on the chart for the jury. This is preferable to fum-
bling with overhead projectors, which are often not clear, or writ-
ing on a dry erase board and erasing the information. In most of
my cases, the jury has been allowed to take the charts with them
for deliberation or they have been left for the judge to peruse if
needed. In some cases, a packet of materials on which I relied are
prepared in visual form and given to the judge or the jury.

To highlight important points, color is used but not excessively.
Much of the testimony from visual aids calls for narrative, but the
opposing attorney often objects. It is important for the attorney to
ask individual questions from the chart in order to elicit informa-
tion you believe to be significant. I look forward to the time when a
resourceful clinical social worker will design software that can an-
imate child development stages and other life experiences that im-
pact behavior.

EXAMPLES OF VISUAL AIDS

1. Childhood, adolescence, and adulthood themes or timelines
2. Psychological battering, and child abuse themes
3. Accumulation of factors that place children at risk
4. Post-traumatic stress disorder stages and symptoms
5. Genograms
6. Ecological charts that demonstrate support systems
7. Conclusions
8. Photographic enlargements of significant documents
9. Other photographs of people, places, or things

10. Crime statistics
11. Videotaped interviews or videos of communities
12. Maps or drawings of locations
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EXAMPLE OF TESTIMONY USING VISUAL AIDS

Q. Ms. Vogelsang, do you have a chart that demonstrates
what you learned about the Carter Training Schools that
Mr. Jones attended?

A. Yes.
Q. Your honor, could Ms. Vogelsang step down from the wit-

ness stand please and review this chart for the jury?
A. Yes.
Q. Ms. Vogelsang, could you just begin by giving us an over-

view of this chart?
A. Yes, the chart shows the actual abuses found at the train-

ing school, and they are listed here as they were in the
civil suit filed against the State of _________.

Q. And do you also have a complete copy of the civil suit
with you here in court?

A. Yes, I do.
Q. And Ms. Vogelsang, how does this suit relate to the client

in this case?
A. The client was incarcerated at this school at the time the

abuses were occurring. He knew nothing about the exis-
tence of this suit, but described in some detail some of the
incidences reported here. He witnessed some of the abuses
of other children, and described some of the abuses that
happened to him.

Q. Ms. Vogelsang, what is the significance of mixing a child
like the defendant with children who are mentally ill?

A. He certainly would not have the skills to know how to
handle relationships with those children. Sometimes their
behavior was confusing to him, sometimes frightening.
He could become extremely withdrawn himself or the
very opposite—aggressive in an attempt to feel safe and
establish his boundaries. Mr. Jones became extremely
withdrawn and depressed, and began to look more like
the children with whom he had been placed.
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Q. And do the records indicate that he was placed with the
emotionally disturbed children?

A. Yes.
Q. Do other staff at the school remember his placement with

those children?
A. Yes.
Q. Was there ever any indication at all that Mr. Jones was

emotionally disturbed when he was placed there?
A. No.
Q. Why was he put there?
A. According to the civil suit, it was typically due to poor as-

sessments or no assessment, poor training of school staff,
one psychologist per 300 juveniles, and overcrowding.

Q. Could you briefly review the other conditions listed on
your chart that existed at this facility at this time?

A. Yes. Starting at the top of the chart you will see listed lack
of proper ventilation in summer, lack of heat in winter, lack
of proper fire safety equipment, roach-infested beds, in-
adequate nutrition, sexual abuse of inmates by guards,
inadequate medical care, use of tear gas to control behav-
ior, isolation without food for days at a time, and prohibi-
tion of communication with family, clergy, and others on
the outside.

Q. And did Mr. Jones report to you that any of these condi-
tions were present when he was at the training school?

A. Yes.
Q. And at the time of that interview, did Mr. Jones have any

way of knowing that a suit had ever been filed?
A. Not that I could determine.

Although jurors may appear impassive, it is often difficult for
them to hide their shock that such conditions exist, especially for chil-
dren. To hear about it is one thing, but to see it in black and white or
color is another. Jurors are sometimes taken to crime scenes so that
they can have a better grasp of the details. Visual experience is def-
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initely superior to listening to one expert after another drone on for
hours.

After drawing your conclusions, consider what visual aids, if
any, might help the court to understand the important points in
your testimony.

VISUAL AIDS: SUMMARY

1. Begin assessing what types of visual aids would be appropri-
ate to your case.

2. Begin recording information from your assessment either on
the computer or on paper, and add to this as you gather more
data.

3. Visual aids should highlight the most important points that
you want to make in your testimony.

4. Make sure the charts are clear and readable.
5. Do not read every word on the chart. Be prepared to explain

what is there and answer questions from the attorney.
6. If appropriate and aggreable to the attorney and the court, use

a camcorder or photos to demonstrate your findings.
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Chapter 10

Preparation of Testimony

It is difficult to imagine being unprepared for court. The experi-
ence is anxiety provoking enough when one is prepared, but to go
into the courtroom cold does a disservice to the client and the court.
One of the many advantages of the biopsychosocial assessment is
that you begin identifying information that will be essential for tes-
timony during the information-gathering stages. By the time you sit
down to go over all the information, you already will have some
ideas about the major themes in your case. You now have your inter-
views, your records, consultations with other experts, and publica-
tions and other literature.

THEMES, CONCLUSIONS, AND SOURCES

The first question to ask when preparing testimony is “What are
the significant issues in this case?” Write them down, and then de-
cide if they are consistent with information from the interviews,
documents, and findings of others. If they are not consistent, then
ask why. Usually, inconsistencies have shown up early and have
been resolved during the information-gathering process.

The second question to pose is, “What are the conclusions up to
this point?” Conclusions may change or be modified as the review
of information continues, but draft them in some form from the
start. After months of interviews, reading, researching, and talking
with other experts, you should have an evolving list of possible
conclusions ready to consider.
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The third step in preparation is to go through the information
and find the sources that support your conclusions. Be prepared to
talk about those sources that do not support your conclusions and
why. If five teachers stated that Johnny disrupted the classroom
and one tells me that Johnny was the best student she ever had, I
need to be able to account for the difference. This particular
teacher may have had special skills for working with a child such
as Johnny and simply found him easier to manage. You can bet
that the opposing attorney will have information from that one
teacher!

TELL THE ATTORNEY ABOUT YOUR OPINIONS

By the time I go to court, I have usually read my notes, the re-
cords, and the literature several times. If the attorney has met with
me regularly and if he understands mental health issues, community
issues, developmental issues, and so forth, then he will know what
to ask and he will understand why it is important.

Some attorneys do not know much about mental health, child
development, trauma, etc. This is why they bring in an expert.
They must understand your findings in order to ask the appropriate
questions. Meeting with attorneys before trials or hearings is cru-
cial. Nothing is more anxiety provoking than being questioned on
the stand by an attorney who asks questions that do not relate to the
significant issues in your findings.

Once I have reviewed the materials yet again, established the
themes of the material, and drafted some conclusions, it is time to
write questions that I would ask of myself if the questioning were
up to me. What needs to be asked in order to elicit the information
relevant to the most important findings from the assessment?
Should the conclusions be stated first or summarized later? Where
in the testimony should the visual aids be placed? What questions
should be asked about those visual aids? Share your views with the
attorney.
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PREPARING DIRECT AND CROSS-EXAMINATION

The office or your dining room can be a good place to set up a pre-
tend courtroom. Visualize yourself on the stand, and run through your
qualifying questions before reviewing questions for direct examina-
tion. The qualifying questions are a good warm-up and help to get
you into the rhythm of your testimony. After two run-throughs, it is
time to get into the direct testimony. Using the questions I have
prepared, I ask each question out loud and then give my answers. It
is important to assess whether or not the conclusions are clear and
understandable, and whether the answers to my questions can be
backed by at least two sources (Andrews, 1991). Two or three at-
tempts at these questions usually begin to lower anxiety.

After going over the findings and the questions, it is important
to anticipate cross-examination questions. What would I ask if I
were cross-examining myself during my testimony? What infor-
mation would I attack? Opposing attorneys often ask fair ques-
tions, questions that should be asked. I always want to be prepared
to answer them openly and honestly. Cross-examination questions
can be a wonderful opportunity to repeat or elaborate upon some
of the information given during the direct examination, or to pro-
vide new information that did not come out of direct examination.
Never go to court without trying to fairly challenge your own opin-
ions.

Typically, you should run through your testimony at least three or
four times during the week before court. Sometimes I will ask a
friend to play attorney by asking the questions and then cross-exam-
ining me. Review your testimony again the night before and one more
time the morning of the trial or hearing. Preparation reduces anxiety
and provides the court with clear and comprehensible information.
Some complain that this extensive practicing can make your testi-
mony look rehearsed. Unless you have an incredibly wooden person-
ality, it simply makes you look as if you have done your homework
and can speak with confidence. The attorneys and other experts
should be at home or in their offices doing the same thing!
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PREPARATION OF TESTIMONY: SUMMARY

1. What are your themes?
2. What are your conclusions?
3. List the interviews you have done.
4. List the records you have reviewed.
5. List the experts you have consulted.
6. List the research you plan to use.
7. List preliminary visual aid possibilities.
8. Think of questions you might ask yourself.
9. Think about cross-examination questions you anticipate.

10. In order to feel confident, review your testimony.
11. Make sure you are qualified to discuss sanity and compe-

tency issues.
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Chapter 11

Qualifying As an Expert

The ideal expert witness is a detective, a teacher, and an inter-
preter. This witness must teach the jurors because they are
likely to ignore his opinion unless they can understand why
he has formed it. He must also be an interpreter because sci-
entific and technical terms have to be translated into language
the jurors can understand and, by explaining the methodology
of his investigation in a way that captures the jurors’ interest,
the expert can explain to the jurors why the opinion should be
accepted.

Maryland Evidence Handbook
Second Edition
Murphy, 1993

For the clinical social worker, the qualification process is most
important. Many of the questions asked will be the typical start-up
questions. Some attorneys do not go much further than asking about
your experience and training in specialty areas. Occasionally, the
opposing attorney will object to my expertise, and unfortunately the
attorney for the client cannot defend my expertise. This happens
most often in family court. I have been qualified in areas in which I
had no expertise because neither attorney had any idea what I really
do. This typically happens with an attorney who says to you, “Oh,
don’t worry, I have qualified hundreds of experts. We do the school
thing, the job thing, you know. No problem.” This behavior is unac-
ceptable from an attorney so do not go along with it.
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Some of the start-up questions include:

1. Name
2. Education
3. Employment and work experience
4. Professional affiliations
5. License and certifications
6. Publications
7. Awards or achievements
8. Special appointments

Qualifying as an expert in conducting biopsychosocial assess-
ments is especially important in terms of making sure that both the
court and the opposing attorney know exactly what you do, when
you do it, how you do it, why you do it, what others say about it,
who accepts it, and why it is credible. If, as a clinical social
worker, you choose to be qualified as an expert in some other area
such as sexual abuse or mental retardation, it is still helpful to talk
about the biopsychosocial assessment and the role it plays in your
functioning as an expert in that area. For example:

Q. As an expert in sexual abuse, do you use any sort of as-
sessment tool or information-gathering process that you
are specially trained to perform?

A. Yes, the biopsychosocial assessment.
Q. And what is a biopsychosocial assessment?
A. The biopsychosocial assessment is . . .
Q. And how is this assessment used in dealing with a case of

sexual abuse?

Again, you are creating the opportunity to give information that
would be much more narrow in focus if you were qualified as an
expert in sexual abuse alone. Too often I have seen judges limit the
testimony of a clinical social worker to the subject of sexual abuse
without relating it to the particular client being treated. You are
forced to speak in generalities rather than give the specifics as they
relate to the person you have assessed.
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In the qualifying process, you should clarify who clinical social
workers are and what they do:

• We conduct biopsychosocial assessments and explain our
finding to families, individuals, and groups as well as orga-
nizations such as the courts.

• We provide approximately 55 percent of all mental health
treatment services in the United States.

• Twelve clinical social workers contributed to the DSM-IV.
• We are reimbursed by insurance companies for diagnosis

and treatment.
• We work in a variety of settings including hospitals, agen-

cies, businesses, private practices, etc.
• Other professionals rely on us to conduct biopsychosocial

assessments.
• We are qualified as experts in family and criminal courts as

well as in other legal settings, such as workers compensation
or equity court.

• Our national office is located in Washington, DC, and we
have over 100,000 members.

• The biopsychosocial assessment is a universally accepted
tool in the profession of social work, and it is taught in every
college of social work.

During the qualification process, you are educating the court on
who you are and the importance of what you do. This critical stage
sets a course for your testimony. Warning: Never claim that you
are expert in something that you cannot back up with your creden-
tials and experience.

SAMPLE OF QUALIFYING QUESTIONS
FOR THE CLINICAL SOCIAL WORK EXPERT

The following is a sample of a complete qualification of a clinical
social worker. It demonstrates the use of the biopsychosocial as-
sessment as your expertise and can be used in most types of cases.
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• Name
• Address
• Place of employment
• Nature of employment
• Specialty areas or other expertise
• Education
• License or certifications
• Special appointments
• Publications
• Achievements or awards
• Professional affiliations
• Other affiliations
• Duties and responsibilities with those affiliations
• Work experience
• Postgraduate training

At this point, the questioning regarding your expertise in con-
ducting biopsychosocial assessments begins. You have already
informed the jury about the specialty areas in your practice as well
as your experience and expertise in those areas. Throughout my
sample testimony, I make reference to experience and training I
have in certain areas.

Q. As a master’s (or doctorate) level clinical social worker,
has your education included a procedure that is routinely
accepted by family and criminal courts?

A. Yes. An integral part of the social work curriculum is
learning to conduct biopsychosocial assessments that are
used to impart information in a variety of settings includ-
ing the courts.

Q. And what is a biopsychosocial assessment?
A. The biopsychosocial assessment is a social work proce-

dure that is universally accepted in the field of social
work as a method of gathering extensive information on
an individual or family, and the environment and experi-
ences of those persons. We use that information to ex-
plain that person’s behavior and how it relates to his
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current situation. It will typically span three generations of
family members. It is conducted through interviews with
as many people as possible who have known the individual
in any kind of significant way, a review of records or any
documents that might substantiate the experiences in that
individual’s life, consultation with other experts involved
with that individual, and review of any research or litera-
ture that might relate to that individual, his family, his en-
vironment, or situation. It often includes the use of visual
aids to help in clarifying certain information that might
be especially important.

Q. What is the purpose of doing all of this?
A. It helps to explain, not excuse, how an individual came to

be in his or her current situation as it relates to the fam-
ily’s social, biological background, the environment, life
experiences, and the person’s development during expo-
sure to these events.

Q. Why is it important to interview other people?
A. We do not grow up in a vacuum. Our lives are shaped by

those who give birth to us and parent us. We are also
shaped by teachers, friends, neighbors, and others. The
many perspectives of others gives the social worker a way
of checking for consistency of information, and a way of
identifying family patterns of development and behavior.

Q. What kind of records do you typically get and why are
they important?

A. Medical, psychological, school, social services court re-
cords, prison records, and many others. I try to obtain, or
cause to be obtained, every piece of documentation ever
generated on the individual and family members. These
records provide additional information and help to sub-
stantiate the information from the interviews.

Q. Why do you interview other experts or professionals in-
volved with the individual or family?

A. Not only is the information from other experts or profes-
sionals important in terms of gathering other opinions on
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the individual being assessed, but again to have another
source other than interviews and records. Again, you are
trying to find consistency in the information. For exam-
ple, if the psychologist’s testing results are in direct con-
flict with the observations or records of others, then it
would be important to know why.

Q. Why does the biopsychosocial assessment require that
you review research, journal articles, or other literature in
assessing someone?

A. It is important to determine if there are any studies avail-
able, or if there are authors of research or other literature,
and if their information relates in any way to the findings
from interviews, records, and other experts. Again, with
the biopsychosocial assessment, clinical social workers
are drawing conclusions and expressing opinions based
on a number of sources.

Q. Have you brought any visual aids to present to the court?
A. Yes.
Q. And could you explain to the court why those are part of

the biopsychosocial assessment?
A. The use of visual aids to demonstrate significant issues or

events related to the case helps to highlight the important
findings from the assessment.

Q. And how is all of this helpful? How is it used?
A. It is most typically used in a variety of settings to explain

the background and experiences of an individual, and
how those relate to his current situation. In some settings,
such as the courts, the information is given to the court in
the form of testimony. In other settings, the information is
used to form a plan for treatment or change.

Q. So, basically, you are doing what with all this informa-
tion?

A. Explaining, based on volumes of information, how the
person came to be where he is today, and if his situation is
in any way related to his childhood history and the history
of his family.
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Q. What does the history of the family have to do with this
individual you assessed?

A. It demonstrates patterns of behavior that might have in-
fluenced him during development. For example, if school
records were to indicate that an unusual number of family
members had learning problems, then we would also be
alerted to the possibility that the client might also have
had learning-related problems.

Q. How is biopsychosocial assessment different from the
typical kind of diagnosing or testing done by psychia-
trists, psychologists, or social workers in hospitals?

A. The information-gathering process is more in-depth. Where
the state hospital or other agencies have biopsychosocial
histories that are often one or two-page fill-in-the-blank
type of questionnaires, a true biopsychosocial history
will take an extensive amount of time depending on the
nature of the case. Whereas the state hospital social
worker or doctor may interview only the client and per-
haps one other family member, the biopsychosocial as-
sessment will include interviews with as many others as
possible who knew the client, reviewing of hundreds of
pages of documents on the client, and consulting with
other experts along with a review of research.

Q. Why don’t psychiatrists and psychologists do biopsycho-
social assessments?

A. They are not trained to do clinical social work assessments.
Q. And do psychiatrists and psychologists routinely rely on

clinical social workers to conduct these assessments and
provide them with the information?

A. Yes.
Q. Are you familiar with the diagnostic and statistical man-

ual used by mental health professionals to categorize
emotional disorders?

A. Yes.
Q. Have any clinical social workers participated in the orga-

nizing and writing of this manual?
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A. Yes. Twelve.
Q. Does a biopsychosocial assessment play any part in the

diagnosing and treating of mental disorders?
A. Yes. Information from the assessment is generally placed

on Axis IV under biopsychosocial stressors, but it is also
used in diagnosing for the other four axes as well.

Q. What kind of training does a clinical social worker have
to have to do an assessment such as this?

A. The two-year master’s program at an accredited school of
social work will have, as an integral part of its training,
the methods for conducting these assessments. A signifi-
cant part of our training is in gathering information and
explaining what we have found to the courts and others.
The training includes two internships in which hands-on
experience is gained in addition to learning theory.

Q. How long have you been practicing social work and con-
ducting these assessments?

A. Twenty-one years.
Q. And do you do this both in your private practice and when

called upon by the courts?
A. Yes.
Q. Are licensed social workers reimbursed by insurance

companies for diagnosing and treating various emotional
problems?

A. Yes. And I would add that clinical social workers provide
approximately 55 percent of all mental health services in
the United States.

Q. Have you been qualified in any other courts as an expert
in conducting biopsychosocial assessments and offering
opinions based on your findings?

A. Yes, both in family and criminal court.
Q. In criminal cases, have you testified for the prosecution or

the state as well as for the defense?
A. Yes.
Q. In what types of cases?
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A. Child abuse, child custody, termination of parental rights,
homicide, family violence cases, and criminal assault.

Q. Do you ever turn cases down?
A. Yes.
Q. Why?
A. Because the time required to conduct a thorough assess-

ment is lengthy and limits the number that can be con-
ducted for the court. I also have a private practice, and I
limit the number of legal cases I assess.

Q. When do you agree to appear in court and give the infor-
mation you have found through the biopsychosocial as-
sessment?

A. Well, of course, if I am subpoenaed or court ordered to do
so, I always attempt to comply. It is important to me pro-
fessionally and ethically that there is enough time to do a
thorough assessment, and that the information gathered is
comprehensive enough to offer the court information that
will be helpful in decision-making.

Q. Has any attorney decided not to use you because you
were unable to gather adequate information to report to
the court?

A. Yes.
Q. So, if you appear in court, it is because you believe that

you have found information that would assist the court in
making an informed decision?

A. Yes.
Q. Have you been called upon to testify in other states?
A. Yes.
Q. Were you qualified as an expert and asked to explain your

findings to the court?
A. Yes.
Q. Were you asked to draw conclusions or render opinions

as to how the information you gathered related to the cur-
rent circumstances of the victim, client, defendant, etc.?

A. Yes.
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The attorney then presents your curriculum vitae and asks the
judge to qualify you as an expert in conducting biopsychosocial
assessments and/or another area of expertise. Add your own ques-
tions regarding your other areas of expertise to this sample.

My experience has been that the opposing attorney usually chal-
lenges my expertise in conducting biopsychosocial assessments.
But look at some typical objections.

Q. You are not a doctor, are you?
A. No.
Q. You are not a psychologist or a psychiatrist, are you?
A. No.
Q. Is there any empirical evidence that supports your work?
A. Yes.
Q. So you are just a social worker, right?
A. I am a master’s level clinical social worker with twenty-one

years of experience. (Do not sound defensive with this an-
swer. Simply speak with confidence.)

Q. (To the judge) Your Honor, I just don’t understand. What
she is an expert in? Is it social work?

Let’s hope the judge has been listening and that the attorney can
defend your expertise. You have made it quite clear.

JUDGE. I am going to qualify this witness as an expert in
conducting biopsychosocial assessments (and/or child
welfare, trauma, mental retardation, etc.) and ex-
plaining her findings to the court. Please proceed.

Because so many judges and jurors continue to have a vague or
incorrect perception of who social workers are and what they do, it
is doubly important to make sure the court hears about your credi-
bility as a witness. Even when the opposing attorney is willing to
stipulate to your expertise, the attorney representing your client
should complete the qualifying questions. Otherwise, the jury
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does not really know who you are and what you do, and why it is
important to the case.

QUALIFYING AS AN EXPERT: SUMMARY

1. If you can qualify as an expert in a certain area, then do so.
Consider whether that area will limit your testimony. Then
consider the biopsychosocial assessment.

2. Review your qualifications, experience, and training. Make
sure you are not claiming expertise in an area in which you are
not qualified.

3. Be prepared to defend your expertise. Make sure the attorney
is prepared to do so as well. Describe your expertise with
confidence. Do not become angry or defensive.

4. Never assume that the attorney knows who you are, your area
of expertise, or even understands your expertise.

5. Use the qualification process as an opportunity to make sure
that the judge and jury know why you are there, and why your
information is relevant.
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Chapter 12

Direct Testimony

Remember that all parties including the judge, jury and op-
posing counsel will be evaluating you constantly. From the
moment you appear, you will be under observation. You
must, therefore, take great care in your appearance, manner
and remarks at all times.

(Zaharris, 1997)

LAYING THE FOUNDATION

It is important for the clinical social worker to begin testimony
with a detailed statement of exactly what she has done. She should
give specific dates and times of interviews, both face-to-face and
telephone interviews, each and every record reviewed, experts
consulted and when, literature reviewed, and charts prepared. Some
opposing attorneys will object to this detail or the judge may say,
“OK, OK, we get the picture. Move on.” At this point the attorney
for the client will be thinking: “If I let her continue, it might anger
the judge. What if the jurors are getting bored? What if they get
ticked off?” One frustrating experience was during a case in which
I listed the individuals I had interviewed, but I was cut off from ex-
plaining the amount of time spent in each interview. Later, a juror
remarked that, even though a lot of people had been interviewed,
there was no way the social worker could have spent enough time
with each of them to learn very much. He had no way of knowing that
ten to fifteen hours had been spent with each family member, and a
minimum of three hours was spent with each person who was periph-
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eral to the client’s social network. Added to that, many hours had
been spent reading records. Attorneys need to understand that we
spend more time on assessment than other experts, and we probably
know more about the client and his family than anyone else. It is im-
portant that the jury understands this as well. It does make a differ-
ence to detail the thoroughness of your assessment, and this is part of
the mandate of the biopsychosocial assessment. It becomes even
more significant when the opposing side is stating that it has its own
assessments, which are typically one- or two-page fill-in-the-blank
questionnaires drawn from one or two interviews.

When you stack a real biopsychosocial assessment conducted
over days and months against a generic knee-jerk assessment that
meets accreditation standards only, you are showing the thorough-
ness of your work. This overview of what you have done to prepare
for court can be effective if the court has, up until that time, listened
to opinions based on one or two interviews. They realize that you
have indeed spent a lot of time with the people who are significant to
the client, and you have been to their homes, their communities,
their schools, and their doctors. You are giving them some firsthand
information. The court responds to this type of testimony more than
the technical, jargon-ridden information they receive from other ex-
perts. A very detailed direct examination that covers every conclu-
sion in detail is my personal preference. Many attorneys strategize
that some obvious information should deliberately be left out for the
opposing attorney to jump on, thus deflecting him from inventing
questions to confuse or entangle the witness. As a clinical social
worker, I would rather reveal everything I know than deal with the
tactical maneuvers favored by lawyers.

ADDRESSING THE COURT

During direct testimony, it is important to address the court and not
the attorney. Because I have a private practice and I am accustomed to
intense one-on-one communication, it is difficult for me to not an-
swer an attorney’s question directly. It is important to look at the
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judge, the attorneys, and the jury at various times during testimony.
When discussing visual aids, the opposing attorneys usually walk
over for a better view. Sometimes the judge will change his seating
for a better view. It is important to try to address everyone in the
courtroom, but try to direct most answers to the judge and the jury.

It is, of course, certainly appropriate to smile at certain times
during a trial and to occasionally inject humor. But it is important
to do so with caution. If there is any chance that a humorous re-
mark might offend, do not make it. You do not know the jurors or
their backgrounds, and you never know how your remarks may be
interpreted. Humor can be offensive to those whose very serious
situation is not at all funny to them, and it may be inconsiderate to
a juror, the plaintiff, the victim, or the defendant. Those directly in-
volved often complain of courtroom humor, rightfully so, during
one of the most serious times of their lives. Zaharris recommends a
“sober and formal appearance” (Zaharris, 1997).

During direct testimony, be sure to speak clearly, use language
the jury can understand, and listen carefully to the questions
asked. Speak slowly, but try to make your point within a reason-
able amount of time. In his presentation to the NASW Annual
Conference, Zaharris offered tips for being an effective witness
(Zaharris, 1997). Some of the more helpful ones are reprinted here
and should be reviewed before testifying. Additional tips can be
found at the end of this presentation booklet and should also be re-
viewed prior to testimony:

1. Speak up so that all can hear you. Keep your hands away
from your mouth. Answer each question with a verbal re-
sponse. The court reporter transcribing your testimony can-
not take down nods and shrugs.

2. Be polite. It is unlikely that you will be insulted or brow-
beaten, but if this seems to be happening, resist any urge to
meet it with similar tactics. Even if the lawyer on the other
side is acting outrageously, it will help your case if you main-
tain an attitude of courtesy and calm.

3. Do not be afraid to admit that you have had conferences with
your lawyer (the client’s lawyer) about the case. Every good
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lawyer has conferences with his or her client. If examining
counsel asks you, “Did your lawyer tell you what to say at
this hearing?”, you should answer truthfully and state that
your lawyer (the client’s lawyer) told you to tell the truth.

4. Avoid answering compound questions. Make the questioner
split the question.

5. Avoid asking questions in your answers unless you are asking
for a clarification of a question.

6. Do not look for traps in every question. There are not many
trick questions, and if one comes along your counsel may
help you out by objections or by other means. In trying to sec-
ond guess each question, you will create the appearance of
calculation, hesitation, or apprehension.

7. You must fight against showing any exasperation, boredom, or
fatigue, even though the questioning may be very extensive.
You will be protected by your counsel against harassment. Let
your counsel know, however, if you feel ill or overly tired dur-
ing the course of the examination. Your counsel can arrange
for a short break or, if necessary, the adjournment of the hear-
ing until another day.

8. Juries and judges associate with you—not with lawyers, who ju-
ries and judges expect will try to trick you with their questions.

9. Do not say “honestly,” “truthfully,” “candidly,” etc. These are
common figures of speech, but are inappropriate for testimony.

Many factors comprise judge, jury, and court decisions. You are
not there to make or break the case. The outcome does not rest on
your shoulders. Simply tell what you know, and relinquish any
control you believe you have over the outcome. As a wise old
judge once told me, “You did your best. I am the one who will have
to lose sleep at night over my decisions.”

DIRECT TESTIMONY: SUMMARY

1. Begin by giving details of what you have done in preparation
for this testimony:
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• Who you interviewed, when, how long.
• What records you reviewed.
• Which experts you contacted and how long you talked.
• What research you used in coming to your conclusions.
• What charts you have prepared.

2. Address the entire court, especially the judge and/or jury
when testifying.

3. Use humor with caution.
4. Speak slowly and clearly.
5. Use language the jury can understand.
6. Always show respect to the court. Do not be sarcastic or flip-

pant.
7. Speak with confidence.
8. Do not argue with the attorney or the judge.
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Chapter 13

Cross-Examination

Why do trained social work professionals dread cross-examina-
tion with such fear and loathing? It has been proposed that we are
used to being in positions of authority and control, and we do not
like to have our opinions questioned. There is probably some truth
to that theory, but most people are intimidated by the courtroom,
especially the witness stand.

When I began as a caseworker in Los Angeles, the department
had a half-day workshop on testifying in court. A judge came to
speak to us about testimony. He instructed us to answer yes or no to
most questions. In other words, do not elaborate because it gives the
other attorney the opportunity to trap you. Now here we are, with
the most detailed information on the client, and we are supposed to
answer yes or no. This judge did make a statement that has stuck
with me ever since. He told us that we were there simply to report
what we had learned. We held no responsibility for the outcome of
the case. He said that he had to take everything that was said in his
courtroom, and grapple with each and every piece of information,
then apply the law. He reassured us that it was not our fault if he took
a position different from our opinions. It did not mean that our opin-
ions were invalid, just that he had many considerations to view and
that we must simply do the best we can. The rest was up to him.
I found that enormously comforting: “Do the very best you can.” I
have tried to follow this simple advice and leave the rest to the
court.

It is important to take your time on cross-examination. Never
allow yourself to be rushed to answer. Do not be defensive. Some
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of the questions are quite good and should be asked. Because I can
now anticipate good cross-examination questions, I prepare for
them, but one can always be surprised by an unexpected question
that requires consideration. Remember that material cannot be
brought up on cross-examination if it was not brought up on direct
examination (Hardwick, 1998). Do not take too long to answer. If
you do not know the answer, say so. However, it is not wise to say,
“I don’t know” over and over again (Brodsky, 1991). When appro-
priate, I have explained that a particular question could best be an-
swered by another expert on the case because it falls more clearly
into her area of expertise.

THE MOST COMMONLY ASKED QUESTIONS
ON CROSS-EXAMINATION

1. Who hired you?
2. How much are you being paid?
3. Do you belong to the Coalition to Abolish Fur Trapping?
4. How many times have you testified in this type of case?
5. Social work isn’t really a science, is it?
6. Are your findings empirical?
7. You are not a medical doctor, now are you?
8. Nor a psychologist?
9. Nor a psychiatrist?

Good Answer: As I explained when I was qualified, I am a so-
cial worker with training and skills from a master’s program and
twenty-one years of experience in the field.

This reminds the jurors that you are not a non-social work
trained caseworker with a vague background. Of course, by now
they already know this from your qualifying questions and your
direct testimony.

If the opposing attorney asks one of those “three-for-one” ques-
tions that are designed to confuse, ask her to break it down into indi-
vidual questions. Unless they have written down the question, they
can rarely repeat it and usually end up simplifying the question.
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Never hesitate to ask that a question be repeated, or tell the attorney
that you do not understand the question. Be sure not to do this so
much that you appear dense or difficult!

Uncomfortable cross-examination experiences can be avoided
if the attorneys for the client are paying attention to your testimony
and remember to object. This, however, brings me to another big
“don’t.” Never play attorney and signal the lawyer to react or make
a comment about his lack of reaction. It can be hard to sit there and
see a valuable piece of information go by the wayside because the
attorney was not paying attention or did not grasp the moment for
an objection. It is always best to let it go and look for a place later
in your testimony to offer the information.

Hardwick reminds us that the attorney representing the side for
which you are testifying will have the opportunity on redirect ex-
amination to counter any problems created during cross-examina-
tion (Hardwick, 1998). She also recommends that the witness
state, “No, that is not true” in a polite way to the opposing attorney,
if in fact that is the case.

EXAMPLES OF CROSS-EXAMINATION QUESTIONS

(Because attorneys have so much difficulty pronouncing my
last name, I have tossed in a little humor here to lighten the load of
cross-examination. These mispronunciations are real and make it
difficult for me to keep a straight face at times.)

Q. Ms. Vogelsnag, have you ever been raped?
A. No.
Q. Ms. Vogelswag, were you sexually abused as a child?
A. No.
Q. Ms. Vagilsang, do you have children?
A. No.
Q. Ms. Bogeltree, how can you testify about parenting when

you don’t even have a child of your own?
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A. While it is true that I have not had children, I have de-
voted my career to the protection of their rights, and after
twenty-one years feel that they have taught me the things
I need to know. I would add with all due respect, that I
would not expect a cardiologist to have a heart attack in
order to understand how to treat my heart problems.

Q. Ms. Vogelstein, could you conduct one of those psycho
assessments on my dog?

A. You will have to make an appointment.

Most cross-examination questions are not tricky or designed to
trap. Many are good, legitimate questions that we should ask of
ourselves. We hope that the system is seeking the truth, and the
truth should always be at the forefront of our responses.

CROSS-EXAMINATION: SUMMARY

1. Show respect for cross-examination questions.
2. Never play attorney by arguing a legal point.
3. If you do not understand the question, ask that it be repeated.
4. Look for opportunities to repeat information given on direct

examination.
5. Answer “Yes” or “No” or “Although” or “While” before giv-

ing your explanation.
6. Do not rush to answer before the attorney finishes asking the

question. Sometimes this requires great restraint!
7. Answer honestly. If you do not know the answer, say so. If the

questions are more appropriate for another expert, state this
to the court.

8. Anticipate cross-examination questions.
9. Remember that fees are paid for your work in assessing the

client, not for your conclusions. Conclusions do not have a
price attached.
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Chapter 14

Courtroom Demeanor

The manner in which we conduct ourselves in the courtroom as
well as our appearance affects the judge and the jury. Because we
want to represent our profession well and show respect for the
court, a number of do’s and dont’s must be considered.

Go to court in a suit. Choose something in muted colors that is
understated and conservative. I try to avoid the stereotypical carica-
ture of the social worker—the bun in the back of the head, blouse
sticking out over the skirt, orthopedic shoes, and a raggedy brief-
case. I have a great deal of respect for decorum in the courtroom,
and I like judges who maintain strict rules on noise, sleeping, tank
tops, and chewing gum.

Lay witnesses appear in court in some pretty wild garb, but I am
always taken by surprise when I see an expert who dresses in poor
taste. The following is a list of apparel to avoid in the courtroom.

1. Ponytails on men or women
2. Earrings for men or large dangly earrings on women
3. Rings on every finger or more than two fingers
4. Heavy makeup or “big hair” rooster styles
5. Barrettes, bows, headbands, or brightly colored clips
6. Loud prints, bold stripes, or acid-washed jeans
7. Miniskirts, slacks, or culottes
8. Tie-dye or hippie looks
9. Patterned pantyhose or socks, or ties with cartoons

Perhaps this seems overly rigid and conservative, but remember
that your credibility is of ultimate importance in the courtroom.
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Your appearance can influence people in a negative or positive
way. You are also trying to act in the best interest of your client,
and ethically you owe it to them to behave and dress profession-
ally. Perhaps the day will come when courts are more casual and
this information will seem silly. But we must operate within the
context of the current courtroom rules.

Finally, I hate to say this, but please do not chew gum, twist your
hair, bite your nails, wring you hands, fidget and twist, or engage
in any other distracting nervous habits during your testimony.
Again, you want the jury to listen to your testimony, not focus on
your twitches and tics. Ask for water if your mouth feels dry. I al-
ways ask for a cup of water before I begin my testimony. I want to
be as comfortable as possible on the stand.

Never forget that you are representing your entire profession,
and your demeanor in the courtroom speaks for all social workers.
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Appendix

Tips for Testifying in Court

TALK TO THE ATTORNEY ABOUT THE CASE

1. Communicate with the attorney frequently during the course of your
case.

2. Ask yourself and the attorney if your expertise or information is ap-
propriate for your case.

3. Ask the attorney what the themes and theories of the case are from his
perspective.

4. Send your curriculum vitae; talk to the attorney about the social work
profession; make sure the attorney understands who you are and what
you do; tell him how you differ from a psychiatrist or psychologist.

5. Never accept the attorney’s plan for qualifying you as an expert; write out
the questions you believe should be asked to bring out your qualifica-
tions; anticipate cross-examination questions or objections to your quali-
fications, and make sure that you and the attorney can answer them.

6. If you receive a call from the opposing attorney seeking your opinions
in a case, always politely refuse to discuss the case until you speak to
the attorney representing your client.

7. Do not let the attorney bully, intimidate, or charm you into expressing
opinions you do not hold and cannot back.

8. Be careful what you put into writing in affidavits, reports, or commu-
nications to attorneys. These materials may be subject to discovery.
Make sure you can support anything you put into writing.

PREPARATION

1. Preparation is the key to success on the witness stand and it also low-
ers anxiety.

2. Make a list of your opinions and conclusions.
3. Make sure you can support each claim you want to make with:
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• Your clinical training, experience, and skills
• Records and documents
• Information from other experts
• Affidavits obtained by the attorney
• Facts of the case
• Two or more sources for each piece of information given in testi-

mony.
4. Write questions that you believe would best bring out the information

you want to impart.
5. Anticipate cross-examination questions and be prepared to answer

them.
6. Have a friend ask you these questions and do two or three runthroughs

before going to court.
7. Ask the attorney representing your case to describe the style of the op-

posing attorney.
8. Read your testimony from other cases or that of other experts in simi-

lar cases. This is a great learning tool.

ON THE WITNESS STAND

1. Dress in a comfortable suit; muted tones are best.
2. Do not fraternize with others at the courthouse before testifying.
3. Be aware of what you take to the stand; discuss materials with the at-

torney before going on the stand.
4. Listen carefully to questions and pause for three seconds before an-

swering.
5. Ask for water if you need it.
6. Look first at the attorney and then at the jury when answering ques-

tions.
7. Never act angry, defensive, or sarcastic. Always remain calm, patient,

and unflappable, yet confident, no matter what is thrown your way.
8. If there is an objection, stop answering and allow the attorneys time to

resolve the objection. Never try to interrupt and explain.
9. If the attorneys approach the bench to confer with the judge, look

away and try not to listen.
10. Answer questions with “yes or no,” “although and while,” “to the con-

trary,” “that is not how it is at all,” and then give your explanation.
11. It is acceptable to say “I don’t know,” or “I don’t remember,” but if you

respond this way too frequently, your credibility may be affected de-
pending on the nature of the case.
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12. Use humor sparingly or not at all.
13. Courtrooms can be hot, cold, stuffy, and moldy. If you are going to be

on the stand for awhile, make sure you are wearing clothes that allow
the removal of a jacket.

14. Follow carefully any judge’s instructions not to discuss the case dur-
ing breaks in the proceedings.

15. Take time before and after the trial to relax and relieve stress.
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Andrews, Arlene, 91
Anxiety
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Clinical social worker (continued)
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definition of, 21
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qualifying as, 93-96
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False claims, avoiding, 95
Family background, 31

questionnaire, 37
Family members, interviews with, 57
Federal Rules of Evidence, 9
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Forensic, 21
Forensic Social Work (Barker and

Branson), 49-50
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Foundation, testimony, 105-106
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Gifis, Steven, 7, 9, 18, 69
Grand jury, 21
Guardian, of minor, 21
Gum chewing, 116
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definition of, 23
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assessment to, 28
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definition of, 23
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Objection, 24, 113, 118
“Off record,” 12
Opening statement, 24
Overrule, 24

Paranoia, 65
Person-in-environment (PIE) system,

38
Photography, investigators and, 54-55
PIE system, 38
Plaintiff, 24
Plea bargain, 24
Pleadings, 24
Poynter, Dan, 17-18, 69, 83
Practice of Multimodal Therapy, The

(Lazarus), 37
Preparation, testimony, 117-118
Preponderance of evidence, 24
Pro bono, 24
Proof of Facts, 10-11

and sample affidavits, 13
Prosecutor, 24
Protective custody, 25
Public defender, 25

Qualification process, 93-95
sample of, 95-96
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assessment, 37-38

Questions, listening to, 107, 118

Reasonable doubt, 25
Rebuttal, 25
Records, 53-54, 57
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importance of to testimony, 63-65
organization of, 68-69
school, 59

Referencing sources, 80
Release, signed, 53
Request for Hearing, 9

Research, and the biopsychosocial
assessment, 75-77

Restraining order, 25
Rogers, Richard, 59
Rules of Evidence, 9

School records, client’s, 59
Search warrant, 25
Seizure activity, client, 65
Sequester, 25
Sexual abuse case

direct testimony in, 68
using literature in testimony on,

79-80
Signed release, 53
Smiling, during testimony, 107
Social history versus biopsychosocial

assessment, 30-31
Social worker, as investigator, 49-50.

See also Clinical social worker
Sources, testimony, 90
South Carolina Rules of Court – State

and Federal, 8
Speech, speed of, 107
Start-up questions, 93, 94
State Rules of Evidence, 9
Statute of limitations, 25
Subpoena, 12

definition of, 25
Suit, as courtroom apparel, 115, 118
Summons, 25

Taler, Aviva, 29
Testimony, 9. See also Cross

examination; Direct
examination; Direct testimony

addressing the court, 106-109
attorney and. See Attorney
conclusions of, 89
copy of, 12, 25
and courtroom demeanor, 115-116
foundation of, 105-106
from client interviews only, 35-36
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Testimony (continued)
humor during, 107, 119
of other experts, 73-74
practicing, 91
and publication of civil suit, 77-78
on short notice, 42
sources of, 90
speech, speed of, 107
themes of, 89
tips for effective, 107-108, 117-119
using literature on sexual trauma,

79-80
and visual aids, 85-86
without reference to client, 42-43

Themes, testimony, 89
“To do list,” 53-54, 64
Transcript, 25
Trial, 26
Trier of fact, 26
Trust, clinical social worker and, 58

Uncooperative expert, 72

van der Kolk, Bessel, 78
Venue, 26
Verdict, 26
Videotaping, investigators and, 54-55
Visual aids, 83-84

examples of, 84
testimony using, 85-86

Voir dire, 26

Wandrei, Karen, 38
Water, request for, 116, 118
Withholding information, client, 64-65
Witness Guide for Deposition or Court

(Hardwick), 11
Witnesses. See also Testimony

tips for effective, 107-108
types of, 9-10

Work product, attorney, 17
definition of, 26

Zaharris, Drake, 105, 107
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