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Norman’s Chart of the Lower Mississippi River. The owners of the farms and
plantations along the Mississippi River (pictured here in 1858) appeared in the
Natchez district courts with frequency, as plaintiffs and as defendants. Some,
such as the landowners along the False River in Pointe Coupee Parish, were

litigants and witnesses of color. Courtesy of the Library of Congress.
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The Natchez district was home to some of the richest slaveholders in the
South, as well as to nonslaveholding and poor whites, free people of color, and
hundreds of thousands of slaves. Map courtesy of Danielle R. Picard.
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On Sunday, September 6, 1857, two white men, William Calmes and John
Buford, violently seized, whipped, and attempted to kidnap Valerien Joseph
in Pointe Coupee Parish, Louisiana. Empowered by their duties as slave pa-
trollers, Calmes and Buford entered the property of another white man in
search of runaway slaves. There, they came upon Joseph, a free black carpen-
ter engaged in his work. Although Joseph had not given them any reason to
believe he was a runaway, and despite the protests of onlookers and Joseph’s
own declarations that he was a free man, Calmes and Buford grabbed Joseph
and attempted to carry him away. When others tried to intervene, Calmes
yelled that he “would do what he pleased,” for he intended to seize and then
sell Joseph as a slave. To subdue their prey, the two men took turns beating
Joseph in the head with alarge stick. Then Calmes removed Joseph’s clothing,
forced him on his belly, and whipped his naked body with a cowhide “forty
to fifty times” while an armed Buford stood guard to prevent others from
assisting their bloodied captive. Eventually the onlookers helped pull Joseph
from the clutches of his captors, and he managed to escape.

That two white men viciously assaulted a black man in the Deep South in
1857 is unsurprising. That they expected to do so with impunity was also not
unusual. African-descended people—enslaved and free—repeatedly faced
similar, unprovoked attacks. Surviving as a free person of color in a world
in which blackness equaled slavery was no easy feat. By the late antebellum
period, many white southerners in the region perceived free blacks as a threat
to the social and racial order, and they dealt with them as such. It was not
atypical for men like Calmes and Buford to insist that Joseph was a runaway
slave. The presumption of slavery followed people of African descent, and
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free blacks had to carry “free papers” as proof of their status. It is also possible
that Calmes and Buford knew very well that Joseph was free. As Solomon
Northup’s famous tale reminds us, kidnapping and then selling a free black
person into slavery occurred often enough to incite fear in free black commu-
nities throughout the country.

What is unexpected about this story, however, is that we do not learn of
it from a slave narrative, such as Northup’s, published for the edification of
a northern abolitionist audience. We learn about it instead because Joseph
chose to sue his attackers. In contrast to Northup’s narrative, Joseph’s case
sits in a trifolded packet in a courthouse in New Roads, Louisiana. It has not
been read since he filed it.

Five days after the attack, Joseph sued Calmes and Buford in the Ninth
Judicial District Court, a local trial court held in Pointe Coupee Parish. He
demanded damages: the “illegal and wicked acts of said Calmes and Buford,”
Joseph insisted, “have caused your petitioner damage to the amount of fifteen
hundred dollars.” To that end, he requested that the white judge, A. D. M.
Haralson, summon his attackers to court for a public accounting of their of-
tenses against him, and “after due course of law,” “they be condemned” to pay
him $1,500, plus interest and court costs. The defendants denied the charges
against them, and the case went to trial. The court subpoenaed the testimony
of several witnesses, and each verified Joseph’s claims: one white man testified
that Calmes and Buford “fell upon Joseph” and “pulled him out of the yard
and struck him on the head with a stick.” Another white man (in charge of
organizing slave patrols) testified that Calmes and Buford were not in fact on
patrol that day. And still other white witnesses relayed that Joseph was “born
free” of an Indian mother and a black father and lived “in a negro quarter”
After hearing the evidence, a white jury found for the plaintiff and issued a
judgment for damages: $300 from Calmes and $200 from Buford. The judge
denied the defendants’ request for a new trial and ordered the men to pay
their debt. Both men also faced criminal charges for Joseph’s attack, but the
outcome is unknown.'

That a black man would take his white attackers to court in the first place
seems paradoxical in itself. That he would win is yet more surprising. But
perhaps more interesting still is how Joseph framed his suit.

Joseph did not begin his petition to the court with a description of the
violence inflicted on him (as one might in a lawsuit for damages). Instead,
he framed the case as a debt action, using the language of property and ob-
ligation. Calmes and Buford, he insisted, owed him money: “The petition
of Valerien Joseph, a free man of color, residing in the parish, Respectfully
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shows,” he began, “That William Calmes and [ John] Buford, residents of the
parish aforesaid, are justly and legally indebted, in solido, unto him in the
sum of fifteen hundred dollars, with interest of 50% from judicial demand
until paid.” They owed him this amount, moreover, for their illegal assault on
his property: his body. The jury agreed and awarded him $500 for his trouble.
Buford paid the $200 shortly after the trial, but Calmes ignored the judgment.
When the amount remained unpaid more than a year later, Joseph initiated
additional legal proceedings against him. This time, Judge Haralson ordered
the sheriff to seize Calmes’s property, sell it at auction, and settle his obliga-
tion to Joseph. Although Calmes absconded to Mississippi before the court
could seize his property, Joseph continued to press his case. He made another
white man, John A. Warren, a party to the lawsuit and pursued garnishment
proceedings against him. Warren possessed property belonging to Calmes,
property that could be seized and sold. He “has in his hands funds belonging
to the said Calmes,” Joseph relayed, “more than sufficient to pay the judgment
and the costs.” The judge subpoenaed Warren, requesting that he appear be-
fore him and answer Joseph’s “demand.” When Warren failed to attend court,
however, Joseph received a judgment against Warren (in default). On April
20, 1860, mere months before Louisiana left the Union to join a slaveholders’
republic, the court ordered Warren to pay Joseph $350 (the original amount
plus court costs and interest). When Warren did not pay, the sheriff seized
his property, sold it at auction, and provided Joseph with the proceeds. One
year later, almost to the day, shots would be fired at Fort Sumter initiating a
war over the right to hold black people as property.

At work in Joseph’s demand are a series of interlocking understandings
about the relation of one’s property to one’s person, both in the sense of one’s
physical body and in the more abstract sense of one’s ability to be seen at law
as someone who “counts” such that he or she can make a claim. These rela-
tions between one’s person, one’s property, and one’s legal claims form the
subject of what follows. To properly understand Joseph’s suit, why he went to
court, why he insisted on describing assault as a matter of debt and obligation,
why he won, and why he eventually managed to have a white man’s property
placed on the auction block, requires that we reevaluate our understandings
of the relationship between black people, claims-making, racial exclusion,
and the legal system in the antebellum South more broadly.

Antebellum southern courts have traditionally been understood as in-
stitutions supporting the class interests and the racial ideologies of the white
planter and merchant elite. Black litigants like Joseph, however, routinely ap-
pealed to the courts to redress wrongs done to them and debts owed to them.
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It appears that Joseph was right to do so. At no time during the course of the
lawsuit did the court drag its feet or refuse his requests. To all appearances,
the judge took Joseph’s claims seriously, directed the sheriff to subpoena the
defendants and witnesses, issued writs of execution immediately on request,
and ordered the seizure and sale of white men’s property. That Joseph, a man
of color, appeared in a Louisiana court and sued two white men, claimed
ownership of his body, sought not compensation for missed work opportu-
nities but damages to repair his wounded status, and compelled the courts to
seize white property to settle their obligations to him represented, in a sense,
an inversion of the racial and legal order in the slave South.

This case raises questions about who had access to the power of the law
and under what circumstances. Calmes and Buford certainly expected that
they did. After all, they were white men, men whose race and status gave them
claims to legal and political standing. They were slave patrollers, empowered
by state statute to detain possible runaways. As slaveholders, they held prop-
erty rights in black people. Thus, with the law on their side, they might then
get away with kidnapping and selling a free man of color. Their property,
however, ended up on the auction block. Joseph, by contrast, harnessed the
power of the state to serve his interests and to do his bidding: he sued two
white men, bound them in obligation to him through debt, and compelled
the courts to seize white property and sell it at auction to settle his claims and
compensate him for his degradation. The court record of the slave South is
rife with stories like Joseph’s.

el

What follows is a historical study of free and enslaved African Americans’ use
of the local courts in the antebellum American South. This book investigates
unpublished and largely unexplored lower court records from the Natchez
district of Mississippi and Louisiana between 1800 and 1860 in which free
blacks and slaves sued whites and other people of color before white judges
and juries in all-white courtrooms.® My research includes more than one
thousand cases involving black litigants using the law to protect their inter-
ests, lawsuits that highlight African-descended people’s involvement in a
broad range of civil actions.

Court records, especially the records of the civil courts, preserve one
of the great underexplored chapters in the history of black life in America.
But the reasons for their neglect are not hard to come by. Researching
nineteenth-century trial court records is a process fraught with technical
challenges—of location, preservation, decipherment, and analysis. The bulk
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The court records in many locations are still trifolded and in no particular order. Claiborne
County Clerk of the Court’s Office, Port Gibson, Mississippi; photograph by the author.

The conditions of the trial court records vary considerably. Many are

deteriorating and in need of preservation. Pointe Coupee Parish Clerk of
the Court’s Office, New Roads, Louisiana; photograph by the author.

of these records are neither published nor housed in any traditional archive.
Instead, they reside in the possession of the county clerks of the courts’ offices,
and most have not been processed, cleaned, or even organized. Frequently
they sit in sloppy piles in the dank basements of southern courthouses or rot
in unlabeled boxes in wet storage sheds on the outskirts of towns, sharing
space with bugs and rodents. Unsurprisingly, they are rarely accessed. Even
the employees at the clerk’s offices who are in charge of them often do not
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know they exist. In addition, the records themselves vary considerably. Hand-
written, they certainly look different from the published reports with which
legal scholars are most familiar. They are often moldy, torn and falling apart,
and incomplete. Over the years, they have suffered from war, theft, rot, fire,
flood, and general neglect; they are rapidly deteriorating. Most are stored in
settings without climate control or fire and flood suppression. Searching trial
court records is also tricky. Typically they are not indexed. Docket books
summarizing cases are rare. Sometimes an entire decade of cases is missing.
Files might be mislabeled or disorganized. In Claiborne County, Mississippi,
for instance, the trial court records are still trifolded and housed in the same
drawers into which they were placed long ago (drawers that were then painted
shut). These records are crumbling and in no specific order: cases from 1818
might be filed alongside cases from 1879.

Interpreting trial court records is also challenging. Lawyers, clerks, and
other court officials mediated the voices of litigants and witnesses, and pars-
ing out the division of labor between litigants, lawyers, and clerks is tough.
Many petitions to the court were formulaic—with clerks simply filling in
names, dates, and complaints. Some officials recorded few details about the
involved parties and their grievances, while others included much more infor-
mation and repeated litigants’ complaints at length. It is difficult to ascertain
what information court officials withheld from the record—the common
knowledge and the gossip—information widely available to the local court
but obscured from the twenty-first-century researcher. Often the records re-
main incomplete, missing relevant petitions or testimony. Final judgments
are frequently absent, making the outcomes of many cases unclear.

Lastly, trial court records pose an interpretive problem for scholars in-
terested in questions of representivity. Here, statistical analysis and sampling
proves largely unhelpful because, in working with materials from these court-
houses, we always work in the context of an unknown baseline. Many cases
were brought but not concluded; verdicts were variable; documents went
missing; we cannot see underlying processes of negotiation; we know less
than we would like about enforcement; and hidden from view are the cases
summarily rejected.*

Nineteenth-century trial court records reveal a legal system closely con-
nected to daily life in the Old South and demonstrate the extent to which
African-descended people participated in and shaped legal processes in their
communities.® The very nature of local law and governance in the nineteenth
century involved the participation of all community members—young and
old, male and female, white and black, slave and free. Law pervaded the
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culture of the antebellum South, and as both participants and observers,
southerners of all types had frequent contact with local legal processes.®
Court day was one of the South’s most important social institutions, and it
drew audiences from all regions of the county. Courts met in spaces where or-
dinary southerners gathered—in country stores, on front porches, and under
trees. As a result, a wide range of southerners understood the legal process,
and this included free and enslaved black people. People of color entered local
court proceedings in a number of informal ways—from spreading gossip that
whites repeated in court to compelling others to prosecute wrongs done to
them in an effort to maintain social welfare. But because people of African
ancestry lacked many legal rights (and legal standing to bring a suit in many
circumstances), they often participated indirectly or behind the scenes.”

Black people also came before the courts as defendants. Indeed, much
of our understanding of African Americans’ experience with the antebellum
southern legal system stems from a focus on criminal law (black people as de-
fendants) and restrictive legislation (black people as objects to control).® The
emphasis on criminal rather than private law has important consequences for
how we view African Americans’ relationship to law and the courts, reveal-
ing a long history of linking people of color to criminality and regulation.’
Such depictions partially reflect later, more modern concerns with African
Americans’ treatment by the criminal justice system writ large (the police,
courts, prisons, and so forth). They also proceed from a reading of slave codes
themselves—that is, draconian legislation. As a result, we sometimes have a
reductive understanding of African Americans and the law: in the eyes of the
law, black people are criminals (or objects) who need to be regulated; in the
eyes of other, more sympathetic observers, black people are targets of a racist
legal apparatus or otherwise passive.

Black plaintiffs in civil suits remain a little-known aspect of the legal his-
tory of the slave South. We have seen some glimpses of people of color using
the antebellum southern civil courts, particularly as litigants for their free-
dom. However, we neither have a comprehensive study of the fact of black
litigiousness in the antebellum South, nor do we have a suitable framework
for understanding the meaning of their claims-making.*

People of African descent were not only observers of trials, informal par-
ticipants, defendants, or objects of regulation; trial court records reveal them
to be prolific litigators as well. They were parties to civil suits in their own
interests and directly active in legal proceedings. They sued other people of
color, certainly, but they also sued white people. What is more, they often
won. This is a phenomenon that has largely been overlooked by historians.
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But it ought not to be, because it speaks to the heart of the ways we under-
stand the operation of power, law, and racial hierarchies in the slave South.

The black legal experience in America cannot be reduced to white regu-
lation and black criminality. Examining African Americans’ involvement in
private law reveals a different picture. People of color appealed to the courts
to protect their interests. They exploited the language of rights and prop-
erty, thus including themselves in an American narrative of citizenship and
privilege in advance of formal emancipation. When black litigants made such
claims at law, they expected the courts to validate and execute those claims.
Indeed, they sought accountability. Thus, seemingly mundane civil actions
like debt-recovery suits complicate our notions about the sources of rights
and their relationship to civic inclusion.

Reimagining both free blacks and slaves as litigators—wielders of law
who successfully sued in court to protect their interests—is particularly im-
portant in today’s world where black Americans’ relationship to the justice
system is fraught, such that “black justice” is a contradiction in terms. There
remains a tension between notions of the legal system as imparting justice
and liberation and the legal system as an agent of violence. This dialectic is
long-standing in the history of race in the United States.

L

Hundreds of black people appeared before the bar in the Natchez district
and used the law on their own behalf—often successfully. They sued whites
and other people of color to enforce the terms of their contracts, recover
unpaid debts, recoup back wages, and claim damages for assault. They sued
in conflicts over cattle, land, slaves, and other property, for their freedom
and for divorce, and to resolve a number of other disagreements. In addition,
free people of color used the courts to register their marriages, probate wills,
donate property to their children or wives, emancipate their family mem-
bers, and request official family meetings dedicated to allocating resources.
Enslaved men and women engaged their owners in courtroom battles over
their own personal status and freedom and the status of their children and
kin. Sometimes, in a few rare instances, slaves even took whites to court to
recover unpaid debts for money they had loaned them. In so doing, black
litigants claimed the courtroom as “an arena of possibility”**

In other words, long before the Civil Rights Act of 1866 and the Four-
teenth Amendment in 1868, people of color in the Natchez district made and
enforced contracts, sued, gave evidence, and inherited, purchased, leased,
sold, held, lent, and conveyed real and personal property. Even after the 1857
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Dred Scott decision established that black people “had no rights which the
white man was bound to respect,” the courts in the Natchez district continued
to hear their claims and render verdicts in their favor.'? Through their litiga-
tion, African Americans registered their voices in public, claimed rights, and
fashioned themselves as full persons before the law.

Personhood will be central to what follows. In this book, I adopt Bar-
bara Young Welke’s definition of legal personhood. “Personhood,” as Welke
describes it, “rests most fundamentally on legal recognition and protection
of self-ownership, that is, of a right to one’s person, one’s body, and one’s
labor.”"* Additional components of personhood derive from self-possession,
such as “a right to the freedom of movement, to marry, to procreate (or not),
to be free from physical abuse or coercion without due process of law, to
contract, to inherit and devise property, and so on”** Making one’s claim
count at law, moreover, includes the right to sue and be sued. Lastly, person-
hood is an element of freedom that allows people to enter into certain types
of obligations and relationships. At some level, in modern law at least, legal
personhood is a fiction—sometimes used for convenience. In today’s law,
for example, corporations are persons. They have rights and obligations and
can sue and be sued. But a corporation and a real person are not easily con-
fused. This was not so for a black litigant in the antebellum Natchez district.
There the assertion of legal personhood and the assertion of real personhood
could merge into one. This was because of the peculiar way that the southern
legal system understood rights; legal personhood was not always easily dis-
tinguished from actual personhood, because both statuses were understood
in terms of gender and race. The fully vested legal person in the antebellum
South was not some vague entity with rights, but rather a white man. It was
an embodied notion.'® Thus, when suing in court over their right to possess
property, protect their families, and assert freedom, black litigants exercised
and laid claim to legal personhood—a status both southern law and southern
society reserved for white men only. Legal personhood and what we might
term social personhood merged at a certain horizon and became indistin-
guishable. As a result, litigation simultaneously proclaimed one’s contribu-
tion while it could plausibly deny such an assertion as a disruptive breach of
the social hierarchy.

Consequently, when black people asserted their rights and pressed their
claims in court, they also envisioned themselves as full members of their
communities and pressed for civic inclusion. These were claims about who
had access to the power of law, certainly. Yet they were also claims about who
counts; these were claims to inclusion and membership. For black litigants,
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civic inclusion had a participatory function, one that involved the capacity to
actas an independent person at law and participate in the public sphere. Civic
inclusion also had a symbolic function: the recognition that this person was
worthy of staking a claim.

To be sure, black claims-making and self-advocacy involved a delicate
process. It also raises two larger issues. First, the evidence of black litigants’
legal action raises doubts about the viability of analytical categories that schol-
ars have long relied on to describe subordination and domination in the slave
South. Free and enslaved African Americans resided at the center of antebel-
lum southern legal culture—as the objects of white concerns about social
control and racial hierarchy and as active protectors of their own interests.
Second, and as a corollary, it places us in a stronger position to understand the
centrality of legal institutions in the long struggle for full citizenship. Courts
did not suddenly transform themselves from sites of oppressive regulation to
sites of potential liberation in the wake of the Civil War. They were implicated
in a much longer process, one that began far earlier.

L

An understanding of people of African descent as legal persons capable of
bringing civil actions before the courts, however, ran counter to the position
of many southern legal thinkers. After all, black people resided in a world
of white supremacy and black slavery. As Thomas R. R. Cobb argued in his
widely read treatise, An Inquiry into the Law of Negro Slavery in the United
States, slaves, in particular, were outsiders without such rights and abilities:
“Of the three great absolute rights guaranteed to every citizen by the com-
mon law, viz., the right of personal security, the right of personal liberty, and
the right of private property, the slave, in a state of pure or absolute slavery,
is totally deprived.”¢ Free blacks, as dangerous aberrations in a social order
where blackness meant being property, were interlopers outside of civil soci-
ety. The condition of free people of color in the slaveholding states, accord-
ing to Cobb, was “but slightly removed from that of a slave”’” The “various
restrictions” they faced placed “the free negro but little above the slave as to
civil privileges”'® The law of slavery, as one scholar has argued, was “a lit-
any of rights denied.”’® But, as the pages that follow demonstrate, southern
courts did not exclude the claims made by black litigants solely on the basis
ofrace and condition, and people of color—free and enslaved—routinely de-
manded and asserted a broad spectrum of the rights inherent in personhood.
In so doing, they forced white southerners to confront situations in which
objects of property became subjects of selthood.
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We cannot solely explain African Americans’ presence in the courtroom,
and especially their successes, by the fact that they had legal standing to sue
in some circumstances or that they lived in a world in which law was woven
into the community and local courts were charged with maintaining social
order—although these considerations of course hold importance as well.*
Nor did white southerners magnanimously allow black people access to the
courts (however limited) because of some wish to be, or even to seem, fair.
The southern courts were not an island of decency and justice in an oth-
erwise violent world. These were the same courts that ordered the sale or
execution of black people and regulated an economy based on their produc-
tion and reproduction. The courts, moreover, were not instruments of white
hegemony. The local court records in the Natchez district include hundreds
of examples of people of color harnessing the power of the courts in the
service of their own interests, challenging the notion that the law was the
“principle vehicle for the hegemony of the ruling class.”*! Law is, after all, a
part of society, and when examined on the ground, it reflects the messiness
and the contradictions of local communities and lived experience. As this
book will show, it was neither autonomous nor the province of one group
of people alone.*?

Thus, this is neither a story of “fairness” (that is, an apology for, or an
indictment of, the southern legal system), nor is it a study, in the law-and-
society tradition, of black people’s access to justice (that is, a study of the
institutional pathways through which they might make a claim and whether
such pathways were relatively open or foreclosed). It is also not a study of
white honor, paternalism, or hegemony (that is, a study that uses slavehold-
ers’ ideology as a framework for understanding black litigiousness).

It is, rather, a study of claims-making and the language used to that end:
the language of property. The language that black litigants exploited in court
helps explain their success. Black litigants claimed legal personhood through
the language of property—Ilanguage articulated to an audience in which an
understanding of and respect for law and property rights would resonate.
Through this language they were able to make whites accountable to their
promises and rhetoric, navigate the world in which they lived, and exploit the
inconsistencies in southern racial and economic ideologies.

On the one hand, white southerners wanted to uphold white suprem-
acy, but, on the other, they also valued private property. Of course, for slave
owners, private property and racial slavery were fundamentally linked. Slave-
holders outlined their defense of slavery in the language of property rights,
including the right to own people as property. These links between slavery
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and property, however, were not without their problems and tensions.** To
achieve any coherence—and to make this racialized economy palatable to
nonslaveholders—the law had to protect property generally.** Even the most
marginal people tended to have something of their own, and they held it all
the more dearly for it. As “people with a price,” African Americans themselves
had every reason to fixate on the role of property in their lives and the power
it granted those who owned it.**

While the raison d’étre of the southern legal system was the protection
of the property rights of slaveholders, black litigants used that fact to pro-
tect their own livelihoods. And when left with the awkward choice between
treating black people as legal persons and securing their own property rights,
white southerners chose to protect their property rights, over and over again.
The protection of property proved more important than upholding white
supremacy and denying African Americans’ claims solely on the basis of race.
Black litigants exploited the tension between whites’ interests in controlling
people of African descent and their dedication to private property. In so
doing, they created a zone of protection for themselves. Whites were caught
in a bind of their own making.

BP0

By leveraging the language of property in their lawsuits, and exploiting its
attendant presumptions about independence and reliability, black litigants
also made claims to civic inclusion. The language of property was simultane-
ously necessary to describe the cases at hand, and it was bound inextricably
to a broader national narrative of what it meant to be a member of the polity,
to be autonomous, and to be eligible to voice one’s opinion or assert one’s
claim. Because it was impossible to formally disentangle the two, when black
litigants made a claim about property, they were also, implicitly, linking their
status as owner to the ideal of a free and independent citizen.

For black litigants in the antebellum South, property rights were civil
rights: the social and racial climate of the slaveholder’s regime did not allow
people of color to make their claims through the language of racial equal-
ity. Yet as the pages that follow demonstrate, people of African descent used
property rights to assert a much broader constellation of rights and privileges,
rights that bestowed human dignity, accountability, and claims on the state.
Property rights—and the relationships such rights embodied—represented
a whole host of things that made a person’s world more bearable. Property
relations, moreover, could be envisioned as productive of an entire system of
social and civic relations.
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For black litigants in the Natchez district, civic inclusion meant more
than basic equality in the legal arena or membership in the polity. They were
not merely seeking to belong. Registering their voices in the public court-
rooms of the region also represented a means to create and protect social
space for themselves and their kin. When they insisted on their “title and
the rights of property to the land,” in the words of one black litigant, Marie
Ricard, they sought to create a tolerable community where they could enact
law to, in the words of another, Pierre Salvador, “peacefully enjoy settlement
of [their] property.”®

African Americans’ political claims to a public, civic identity—in the
slave South—predated emancipation and formal citizenship. This pre-
Emancipation experience with private law was preparation for the long battle
ahead for equality and civil rights, a battle often fought over constitutional
law. It was preparation insofar as it involved learning to make claims about
justice, both in general and in a particular case, and to locate those claims
within a common narrative of membership and independence. In the after-
word, I trace one strand of this process. Many more await unraveling.

Ll

The Natchez district is the plantation region along the Mississippi River be-
tween Vicksburg, Mississippi, and Baton Rouge, Louisiana. It was home to
wealthy planters and nonslaveholding whites alike, as well as to hundreds of
free people of color and hundreds of thousands of enslaved people. It is an un-
expected place to find courts recognizing the legal claims made by free blacks
and slaves. Slavery influenced every aspect of life in the region, from the reali-
ties of everyday domination to its elaboration in the black codes of the period.
The region’s economy depended on slavery. By the early nineteenth century,
the cotton counties of western Mississippi and the cotton and sugar parishes
across the Mississippi River in eastern Louisiana were emphatically slave so-
cieties. A number of factors combined to make the Natchez district an empire
for slavery: the opening of new territory in the southern interior and the avail-
ability of millions of acres of fertile land (land incorporated into the federal
union through diplomacy, the removal of Native Americans, and violence);
revolutions in cotton and sugar production; internal improvements; a river
suited to moving goods across vast distances and to distant markets; specu-
lative financial practices; throngs of eager investors; and the forced march
of more than 1 million slaves from the seaboard states to the Deep South.*’
Enslaved people drove the region’s economy in multiple ways: they were
the laborers who produced the cotton and sugar that made their owners
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millionaires, the wombs that birthed more slaves, the currency that could
be liquidated and converted into cash, and the security for loans used to pur-
chase more land and slaves. In the first half of the nineteenth century, cot-
ton (produced with slave labor) was the most widely traded commodity in
the global economy.”® New investors arrived in the cotton kingdom almost
daily, eager to buy slaves. Natchez, Mississippi, housed Forks-of-the-Road,
the country’s busiest and largest slave market outside of New Orleans. By
the second quarter of the nineteenth century, the district’s slaveholders were
some of the largest importers of slaves in the booming domestic slave trade,
and they were among the wealthiest people in the world. The Surget family of
Mississippi, to take just one example, owned more than five thousand slaves
and thousands of acres of land in both Mississippi and Louisiana; to capitalize
on their investments, they worked their slaves at a killing pace.” Slaveholders’
economic interests dominated politics, and an ideology of white privilege
unified white slaveholders.

Still, white domination was not achieved by ideology or economic inter-
est alone. Slave owners in the Natchez district applied a wide array of vicious
tactics that ranged from whippings, torture, humiliation, and surveillance
to forced migration, sexual predation, and threats of sale in their attempts
to extract labor from and exercise power over their black slaves. In particu-
lar, bondspeople faced brutal labor practices sustained by the driver’s lash.
“Because I could not learn his way of hilling corn,” said former slave Moses
Grandy of his owner, “he flogged me naked with a severe whip, made of a very
tough sapling; this lapped round me each stroke; the point of it at last entered
my belly and broke off, leaving an inch and a-half outside. I was not aware of
it until, on going to work again, it hurt my side very much, when, on looking
down I saw it sticking out of my body. I pulled it out, and the blood spouted
after it. The wound festered, and discharged very much at the time, and hurt
me for years after.”*® Violence against black people—of all types and at all
levels—was endemic in the Natchez district.

Violence moved along channels authorized by law. Southerners de-
signed legislation to maintain the institution of slavery and ensure that peo-
ple of African descent enjoyed few legal rights. These laws turned people into
property, denied them civil and political rights, and subjected them to harsh
criminal proceedings. Anyone born of a slave mother was the property of his
or her mother’s owner, who had the legal right, according to the Louisiana
Civil Code, to “sell him, dispose of his person, his industry, and his labor.”*'
Enslaved people could not enter into contracts, and they could not legally
marry. They could not testify against whites in either civil or criminal trials.
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Mississippi and Louisiana law also denied enslaved people other individual
rights. In an attempt to limit their movements, the law required that slaves
carry passes when they left the boundaries of their owners’ plantations and
farms. When they did leave their masters’ property, enslaved people encoun-
tered slave patrols organized by the county and empowered by statute to whip
them on the spot, arrest them, and turn them over to local authorities. Whites
could corporally punish a bondsperson, but Mississippi and Louisiana law
made it a crime for a slave to insult or strike a white person. Slave codes made
certain acts committed by slaves criminal that were not deemed crimes when
committed by whites. Enslaved people also sometimes faced harsher punish-
ments than white people committing the same offences.

For slaves charged with crimes, legal proceedings were frightening af-
fairs.*® In Louisiana, enslaved people were especially vulnerable because the
state tried them separately and differently than it tried whites and free blacks:
in special tribunals made up exclusively of slaveholders. Different rules ap-
plied to the trials of slaves. For example, Louisiana slaves did not have the
right to challenge jurors either for cause or peremptorily (the right to reject
a perspective juror without giving a reason), while whites and free blacks
could do both.** In Mississippi, slaves faced special tribunals for noncapi-
tal offenses, but they were tried in the circuit court for capital crimes. Here,
too, enslaved people confronted different rules than whites. For instance, the
punishment for giving false testimony was excessive, and Mississippi judges
issued instructions to slaves intended to demonstrate the draconian nature
of the law. Court officials warned slaves not to lie or they would receive
“thirty-nine lashes.. .. at the public whipping post” and have their ears “nailed
to the pillory” for two hours and then “cut off.”** Mississippi slaves who ap-
peared in court as witnesses in criminal proceedings involving other slaves
met with the same warning. Moreover, whether they were tried by special
tribunals or by the circuit court, white faces surrounded enslaved defendants.
The judges and members of the jury were all white men. They never answered
to a jury of their peers.

A culture of white supremacy conspired to strip even nonslaves of their
rights: Mississippi and Louisiana laws equated free blacks with slaves to un-
dermine their status as free people. They did this in three main ways: by for-
mally limiting their ability to seek redress in court, by burdening them with
onerous administrative and registration requirements that affected their ev-
eryday lives, and by subjecting them to heightened criminal penalties. Free
blacks had legal standing in some situations and could make contracts and
possess property. However, southern legislators restricted their capacity to
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use the courts in their own interests. Every southern state except Louisiana
denied free blacks the ability to testify in court in cases involving whites.
Because free blacks could not sit on juries, white men decided their fate in
court. They had to have official papers verifying their free status and might
be arrested as fugitive slaves if they could not provide these papers. Free peo-
ple of color had to register with their local governments to prove they were
indeed free and legitimate residents of the state. For example, in 1858, the
Claiborne County, Mississippi, Board of Police summoned forty free black
people to appear before the county court to “show to satisfaction” that they
were legal residents of the county and the state.*® Free blacks were subject to
vagrancy laws. They were considered vagrants if they left their county of res-
idence and sometimes even arrested as runaway slaves. Free people of color
were banned from practicing several occupations. In Louisiana they could
not operate billiard halls, coffee houses, or other establishments where liquor
was sold, and they could not be employed as riverboat captains. In Mississippi
they were also barred from many of these occupations, and they could not
work as typesetters in a printing establishment for fear that they might pub-
lish and distribute subversive or abolitionist literature. Violations of such laws
could result in criminal action, public whipping, and sale into slavery. State
legislators in both Mississippi and Louisiana enacted legislation forcing free
blacks to leave their states and barred nonresident free people of color from
entering. Counties and towns also added their own restrictions. Indeed, Mis-
sissippi and Louisiana lawmakers and jurists expended substantial effort to
foreclose African Americans’ participation in the legal system.>”

Ll

State regulatory power, brutality, and economic expansion cast long shadows
over how we explain the lives of people of African descent in the Old South.
These modes of explanation depict the slave South as a world of domination
and subordination. But the question remains: how complete are these ex-
planations? Enslaved people’s resistance, their agency, and their formation
of alternative geographies (physical, psychological, and social) limit the ex-
planatory power that we can give to large structures such as law, violence,
and capitalism.?® These accounts of slave systems fail to account for sizeable
bodies of empirical evidence—in this case, trial court records—that show
people of color organizing their world in an alternative fashion.*

But to merely emphasize the importance of resistance is similarly un-
satisfying. Not least, it replicates the same assumptions about power that
the large structures account relies on. As one scholar has argued, “power”
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and “agency” (like domination and subordination) are frequently positioned
against one another, “as if both terms were arrayed at the ends of some sort
of sliding scale, an increase in one meaning a corresponding decrease in the
other”*® As explanatory tools these juxtapositions are confining. Framing
black litigants legal action within the power/agency and domination/sub-
ordination dialectic places white slaveholders and lawmakers at the center of
black people’s engagement with law. Equating black people’s lawsuits with
“agency” or “resistance” and the southern legal apparatus with “structure” or
“power” obscures African Americans’ interpretations of the law’s role in their
lives and the myriad ways they leveraged and manipulated it in the service
of their own interests.* Accordingly, this is not a story of black resistance;
rather, it is a story of black advocacy. The difference, while perhaps subtle, is
important.

In other words, the emphasis is not on grading black people’s relation-
ships to slavery or racism or violence, on whether they succeeded or not in
challenging or undermining it, but rather on how it was that, given its exis-
tence, they crafted a space for themselves. By space, I do not mean auton-
omy.** As Dylan Penningroth reminds us, for the oppressed, “autonomy is
not a universal goal”*® By space, I refer instead to the ways people of color
expanded the boundaries of the possible. This was a space to tell their sto-
ries; a space to raise their voices; a space to make their claims; a space to
have those claims recognized; and a space where their claims counted. Black
claims-making, moreover, had at least two parts: first, the assertion that the
plaintiff was deserving; and second, that the person listening to the plaintiff
was bound to hear them and then to act. Thus, this book is a story of account-
ability, not autonomy.

In the pages that follow, I suggest that that we might get more pur-
chase on the lives of black people in the American South by looking at their
claims-making and their rhetoric in court, particularly the way they employed
and manipulated the language of law and the concept of property. When dis-
cussing the language people of African descent used in court, I make no claim
about the “truth” of this language, that is, about whether it authentically rep-
resents black litigants’ subjectivities. Courtroom language is staged; it can
be judged successful or convincing or not, but if successful, it is so precisely
because it succeeds in cloaking one’s authentic subjective state (which is al-
ways more complex and ambiguous than a well-crafted case might suggest).
In the courtroom, language is used to persuade: litigants employ language
to render their claims legible and thus effective. Perhaps more important,
language articulated in a courtroom setting—and appealing to the bar to
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mediate a problem—offers an alternative to violence. For people of color in
the Natchez district, employing language in court, in particular the language
of property, represented a means to claim space in a violent world.

To craft this space, the language of property proved decisive. Property is
not just “stuff,” although of course it is stuff as well. Property is also relational;
it embodies the ways people construct relationships through things rather
than a person’s relationship to things. The owner’s privileges, powers, and im-
munities are linked to the nonowner’s duties, disabilities, and liabilities. Thus,
property rights are social in nature.** As such, they can be marshaled as part
of a language of claims-making—claims on others and claims on the state.

Property is also a language—or a group of metaphors—that underwrites
a set of white male claims about independence, membership, citizenship, and
personhood. It was the language used to justify the enslavement of people
of African descent—a language articulated in and supported by law. Indeed,
slaveholders framed their defense of slavery in the language of liberty and
property rights. But property was also the language used by black litigants to
register their voices, protect their interests, and claim social space.

For black litigants, property was a mode of discourse, rhetoric that could
be marshaled to make their claims recognizable and persuasive to others.
Employing such language in court provided people of color with an opportu-
nity to reconfigure their relationships in a tense society and construct a more
tolerable world. When we rebalance our accounts by looking at the language
and rhetoric African Americans employed in court, we see more than just
overwhelming power on one hand and often futile resistance on the other.
Rather, we see negotiation, tension, and the intricate volley of moves that
made slave systems by turns sustainable and unstable. What is more, slavery,
and its eventual by-product, race, are, like property, relationships of domina-
tion, not facts of domination.

L

By focusing on Mississippi and Louisiana, this book investigates both
common-law and civil-law regimes. Like much of the United States,
Mississippi followed the Anglo-American common-law tradition. As a re-
sult of Louisiana’s civil-law history stemming from the French and Spanish
colonial periods, Louisianans conceived of certain legal issues differently than
their common-law counterparts elsewhere in the United States. They adhered
to a written legal code rather than a legal system based on judges’ decisions.
When Louisiana entered the United States, many residents resisted American
authorities’ attempts to replace the civil law with common law. This resistance
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influenced the substance of Louisiana law. Louisiana lawmakers sought to
eliminate judicial discretion and rejected implied law and principles of eq-
uity, important tenets of the Anglo-American common-law system. The state
supreme court, for instance, had to justify all decisions by citing a specific
legislative act or article in the Louisiana Civil Code. Louisiana also retained
other remnants of its French and Spanish tradition, such as the ability of free
people of color to testify against whites in both civil and criminal actions and
of slaves to contract for their freedom.**

Still, slavery and its peculiar relationship to regimes of property and per-
sonhood served as the common denominator between the two legal systems.
Despite Louisiana’s civil-law heritage, I have found that the disputes involving
people of color in the Louisiana courts—the kinds of litigation they initiated,
the types of claims they mounted, the language they used, and the verdicts
they received—resembled those in the common-law regime of Mississippi.
There were moments, of course, when the laws of Mississippi and Louisiana
differed—differences I raise in what follows. But by working comparatively
across jurisdictions often treated as radically distinct, this book challenges the
notion that Louisiana is somehow unique and thus ought to be excluded or
bracketed from our discussions of slavery and law in the antebellum South
and suggests that the model that I articulate for the Natchez district indeed
has broader applicability for understanding the interfaces among slavery, law,
and personhood.*

L

There are some important methodological “rules” when working with trial
court documents. First, we ought not believe that what people say is true—
that is, that their speech adequately represented the facts on the ground.
Courtroom language involved performance.*’ People also lied. At times these
lies are patent, but at other times, they are subtle, and their relation to “what
actually happened” unrecoverable. This fact poses challenges to how we read
these cases, to be sure, but it hardly invalidates their importance as records of
black rhetoric and performance. A second point follows from this: we should
not believe that what people said in court is somehow authentic—that is, that
it reflects authoritatively people’s subjective feelings about the facts on the
ground, whatever those may have been. This is in part because our evidence
is mediated by clerks, lawyers, and other legal professionals, but also because
genre conditioned what people said. Genre, form, and the type oflegal action
people chose to take (or could take) also limited what they could say and do
in court.
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These methodological cautions are salutary not just for understanding
blacklitigants but also for reading legal sources more generally. Yet they ought
not to lead us into a sort of skepticism whereby we think that we cannot
know anything about individuals from legal documents. Within the given
constraints, remarkable space exists for performing all sorts of operations.
Genre limits what people can say, but it also allows people to say certain
things in court and make that speech recognizable as a legal claim. Speakers
can sift or manipulate facts and events as they chose to (and then make a
claim to what is “fact”). They can make normative claims—claims that insist
that what happened is not what should have happened. In so doing, they can
also invoke the state and demand that it take responsibility for making things
happen as the claimant said it should. Finally, by making claims in court,
litigants compel their opponents to answer in kind.

What follows is organized thematically rather than chronologically.
While in some instances people of African descent faced roadblocks in the
late antebellum period that they did not encounter in earlier years (such as
difficulties manumitting family members as white southerners increasingly
perceived the free population of color as potentially dangerous), black peo-
ple’s legal activity in civil suits (as well as the reception their legal actions
received) remained consistent between 1800 and 1860.** Thus, the chapters in
this book are organized around the tactics they used, the kinds of claims peo-
ple of color made in the local courts of the Natchez district (claims to account-
ability, recognition, property, personhood, and family), and the language they
employed when making those claims. I have divided this book into two parts.
Loosely speaking, the first three chapters are devoted to tactics, that s, to how
black people succeeded in court, while the subsequent four chapters are de-
voted to the kinds of things that they went to court to fight over and the scope
and significance of their litigiousness. Of course, considerable overlap exists.
Overall, I aim in these chapters to build a picture—to create, in some ways,
a model—of black self-advocacy and claims-making, one that explains how
people of African descent in a deeply repressive society managed to use legal
institutions to make space for themselves (free and enslaved, prosperous and
poor, male and female). The final chapter, an extended case study of a single
family (the Belly family), attempts to show how this model worked itself out
in a multigenerational sense, when law was mustered by those excluded from
formal avenues of political power and participation to create a stable family,
one capable of independent action even where such action might be con-
sidered deeply problematic. My conclusion looks ahead, to the postbellum
period, where the links between language, law, and property made by people
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in the antebellum period were placed under stress as they became integrated
into a national system. Here I focus on Josephine Decuir, a descendent of the
Belly family and the plaintiff in the first constitutional case decided by the
United States Supreme Court on racial discrimination on public transit (Hall
v. Decuir). The case marked an important horizon in black legal advocacy, one
that would eventually play out, in a differing register, over the course of the
twentieth century. But that is another story.
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When African Americans went to court, they told tales. And by tales, I do not
mean that they presented untruths or fictions. I refer instead to the ways black
litigants molded the incidents that brought them to court in the first place—
perhaps a boundary dispute, an assault, or a failed business venture—into a
story." Storytelling held distinct power for people of color. Telling stories in
court presented black litigants, whose experiences and voices white south-
erners frequently marginalized or silenced, with the opportunity to recount
their versions of events, based on their understandings of the world around
them and their place in it. African-descended people used their stories to
locate themselves within narratives of American culture—stories about cit-
izenship, property ownership, freedom, and womanhood familiar to their
white opponents and audiences but that typically excluded (at least in their
canonical forms) the standpoints of black people. Through narratives, black
litigants reimagined their relationships to the world in which they resided
and expanded the boundaries of what was possible for people of color liv-
ing in a slave society. They used their narratives to try to win their cases, of
course, and many did receive verdicts in their favor. But equally important,
they mobilized their tales to envision and describe a world in which they were
more than subordinated people dominated by slaveholders. In other words,
these courtroom stories did more than just make claims; they structured mo-
ments in which white southerners were forced to confront and recognize, at
least contingently, the perspectives—and claims to justice and demands for
redress—of those they asserted were intrinsically other than fully human.
That judges, members of the jury, witnesses, and the audiences in the
gallery recognized the legitimacy of African Americans’ stories is unexpected.
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White southerners characteristically assumed that black people (and slaves
in particular) lied. Slaveholders were on guard against slaves’ tall tales and
trickery. According to their masters, slaves put on a face of deceit and stealth
for whites: slaves stole, ran off, broke tools, poisoned food, and pretended
to be lazy or sick to get out of work. White legislatures banned slaves” words
in court because, as “liars,” they could not give trustworthy testimony. En-
slaved people could not testify against whites in criminal and civil cases in
any southern state. As the southern legal theorist Thomas R. R. Cobb put
it, “That the negro, as a general rule, is mendacious, is a fact too well estab-
lished to require the production of proof, either from history, travels, or
craniology.”” “Truth,” in the minds of men like Cobb, was the language of
whiteness. Southern lawmakers even made deception by people of color a
criminal offense. In Mississippi, for example, the punishment for people of
African descent, enslaved or free, for lying in a capital case was to have both
ears nailed to the pillory for two hours and then cut off.® But as the lawsuits I
discuss below indicate, in the courtroom whites confronted the possibility of
reliable black narratives. The process of disputing at law—these moments of
conflict and contestation—generated a context in which white southerners
would hear African Americans’ stories. The legal system established the space
for disagreement, and the respect for and belief in the rule of law created the
possibility for the words of black people to receive credit. If white justices
had uniformly discounted black people’s stories on the basis of race and legal
status, these conversations would not have occurred.

Trials also revealed the contests over narratives. White defendants pre-
sented the courts with counternarratives—stories immersed in the language
of race and the subordination of people of color—that served as attempts to
limit the opportunities and to silence the voices of free and enslaved African
Americans. Yet the tales black litigants told provoked defendants to respond
in kind to these stories and to account for their actions. The responses of the
opponents, moreover, provide us with a glimpse into the ways the litigation
of and stories told by black people affected white slaveholders.

Storytelling is omnipresent in human discourse, and “the law is awash in
storytelling”* Telling stories in court is an attempt to organize, interpret, and
direct the world in which one lives, and the stories told in adversarial pro-
cesses signal the narrator’s interpretation of how the world ought to operate.
In adversarial stories, a tension exists between what should have happened
and what occurred instead. For instance, plaintiffs tell stories about “trouble
in the world that has affected the plaintiff adversely,” trouble caused by the
defendant. Defendants tell counternarratives that deny such wrongdoing or
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attribute it to someone or something else.’ Both, however, “inhabit,” in the
words of Robert Cover, “a normative universe.”® Legal stories necessarily
“evoke familiar, conventional realities, if only to highlight the offending devia-
tions from them.”” The stories presented by black litigants in the courts of the
Natchez district reflect an interpretation of how the world should function.
Their versions, however, conflicted with the established normative order of
the slave South—a world in which blackness meant enslavement and inferi-
ority. Through their narratives—narratives in which they emerged as more
than racialized or enslaved outsiders—black litigants envisioned and pressed
for a new order, one that would be expanded (or transformed) to include
their voices, experiences, and claims.®

In what follows, I offer a close reading of three cases in which litigants
mediated and navigated slavery and its attendant concepts about race through
contested narratives told in legal settings. The exploration of how blacklitigants
seized on narrative structures, how they constructed competing narratives, and
how opponents challenged the meanings of those stories illuminates a far more
complex legal culture of slavery than any straightforward story of domination
and subordination. That black litigants spoke in the register of law and told
legal stories may initially seem surprising. I thus begin by exploring the ways
law permeated the language of everyday life. Indeed, the ubiquity of law in
the daily life of the Old South could demystify the legal process (including its
more technical aspects) for people of color, as well as for other nonspecialists.

LEARNING TO SPEAK IN THE REGISTER OF LAW

In a practical sense, law consists of language, both written and spoken. Lan-
guage is the substance of petitions, opinions, obligations, and statutes, as
well as of conversations that occur between clients and lawyers, defendants
and plaintiffs, and witnesses and audiences.” In the courtroom, language is
also used to persuade. Litigants employ language and rhetoric to render their
claims legible and convincing and thus usable and effective. Law therefore is
a discourse—a shared vocabulary or a set of interlocking principles—that
can be tilted in a particular direction to convey one’s purpose or make one’s
claim. Like all discourses, including technical ones, it is anchored by a pack-
age of symbols that make it powerful, authoritative, and thereby recognizable
to others, even—or especially—to nonspecialists. As such, it is necessarily
permeable. In other words, in the antebellum South, legal discourse proved
meaningful and authoritative in part because it was not totally unavailable to
ordinary people, including free blacks and slaves."
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Suing in court, nonetheless, required a certain level of legal acumen,
and the fact that black litigants appeared in court with regularity and told
their stories raises some questions: how did black people learn to speak in
the register of law? And how did their many and varied experiences with law
influence the kinds of stories they chose to tell> Answering these questions
requires us to think about the language of law less as a technical discourse
attained by specialists after three years of law school (as we might think of
it today) and to view it instead as something more organic. Even for legal
professionals in the antebellum period, law was not yet a “science” spoken
in a discrete, specialized language; instead, it reflected the needs and de-
mands of local communities. Most students of law in the first half of the
nineteenth century read law as an apprentice in the office of a local lawyer,
and “admission to practice was less a certification of the applicant’s knowl-
edge than an opportunity for him to learn on the job.”'! In the first half of
the nineteenth century, American law and legal education, especially at the
local level, “remained open-ended, experimental, and practical.”** Given the
ways law manifested itself in the culture of the Old South, we would be re-
miss to conceive of it as something radically distinct from the practice of
everyday life and therefore somehow inscrutable to African Americans—or,
for that matter, to other nonspecialists.'® A range of southerners understood
the legal process intimately, could speak its language, and expected it to serve
their interests.

Law was pervasive in the everyday life of the Old South, and free and
enslaved African Americans were privy to a great deal of law in action. As a
result of the localized nature of antebellum government, the courts operated
in close proximity to all southerners. Most nineteenth-century southerners
looked to their counties (parishes in Louisiana) as the constituent unit of
government. Southern towns, especially those in rural areas like the Natchez
district, formed around the courthouse—the social, commercial, and polit-
ical center of the county. There was not yet a uniform, systematic, and ratio-
nalized body of state law, and state governments granted local jurisdictions
wide-ranging authority. Most southern legal business was conducted in the
lower courts: in magistrates” homes or offices; before the board of police or
police juries; and in county, parish, probate, chancery, circuit, and district
courts. These courts, with their broad range of duties, supervised nearly
every aspect of life. They oversaw roads, bridges, and ferries. They mediated
disputes between neighbors and families; probated wills; appointed execu-
tors; punished gamblers, drunks, and fornicators; sanctioned shopkeepers
for opening their doors on the Sabbath; and enforced the payment of debts.
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They returned runaway slaves; provided for orphans, unwed mothers, and
the poor; indicted murderers; divorced adulterous spouses; and manumitted
slaves.'*

Court week represented one of the antebellum South’s most important
social institutions. While many people attended monthly county courts or
witnessed hearings and inquests, circuit and district courts attracted resi-
dents from every corner of the county. These courts met for a week twice
a year, drawing judges, lawyers, litigants, witnesses, and prospective jurors
to town. Court week also attracted spectators, retailers, and performers.
The courthouse steps served as a center of both business and pleasure: auc-
tioneers sold slaves, grogshops hawked liquor, peddlers marketed goods,
entertainers danced and sang, farmers and planters conducted private busi-
ness, and friends and neighbors gossiped. Political parties and temperance
or Bible societies frequently scheduled their annual meetings during court
week. Agricultural societies held their annual fairs. Newspapers discussed
court cases, announced decisions, and reported legal gossip. Local busi-
ness improved when court was in session. William Johnson—a barber,
businessman, and leader of the free black community in Natchez—noted
in his diary that business was especially brisk during the November 1850
court session because a “Greate many Persons are in town.”'* Even those
not directly involved in hearings or summoned for trials frequently turned
up at court to bring testimony, offer information, or simply observe. Court
week transformed sleepy, rural communities and drew diverse crowds from
dispersed sections of the county—crowds that included free and enslaved
people of color.*S

Both as observers and participants, free blacks and slaves had frequent
and direct contact with local legal processes, giving them ample opportunity
to learn to speak the language of law. Some attended monthly county courts,
watched hearings and inquests, and testified in court proceedings in cases in-
volving other people of color.'” Others served as carriage drivers for masters
with court business and labored as marketers and hired hands when court
was in session. Black people crowded the courthouse during court week—as
defendants in criminal actions; as litigants in lawsuits to protect their prop-
erty, determine their personal status, and enforce their contracts; and as wit-
nesses in trials involving other people of color. Slaves appeared in court as
fugitives, damaged or stolen goods, criminals to be punished, and as victims
of abuse. They were objects of theft, concubines in lawsuits for divorce, and
property seized to settle debts. Free blacks registered their free papers and
recorded their marriages, probated their wills, manumitted family members,
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mortgaged their property, and sued whites and other people of color for a
wide range of misdeeds. From the vantage point of the courthouse steps, Af-
rican Americans observed, participated in, and gossiped about a considerable
amount of legal action.

Much of the southern courts” more technical legal business concerned
people of color. In Adams County, Mississippi, for example, at least half of the
circuit court trials involved the commercial law of slavery.'® Inside the court-
house, white southerners quarreled over outstanding debts for slave hires or
sales; fought over “damaged,” sick, or unruly slaves; and assigned responsi-
bility for slave patrols or blame for failed partnerships. They rewarded slave
catchers, disciplined runaways, penalized poor whites and free blacks who
sold slaves liquor or bought goods from slaves, punished insurrectionists, and
ordered the execution of slaves found guilty of capital crimes. Whites used
the courts to convey the land on which slaves labored and the plantations and
farms where they lived. They manumitted loyal servants, probated wills in-
volving slave property, and sought damages for injured laborers. Slaves, then,
occupied a significant portion of the court’s time.

Not all technical legal business was conducted in the courthouse. Often
magistrates heard complaints, conducted inquests, and held trials in taverns,
fields, country stores, and other places that could accommodate large groups.
As one scholar points out, “these locations pushed law physically into the
community and into the lives of the people there.”'® Courts met where com-
munity members of all sorts commonly gathered.

But the kinds of legal maneuvers black men and women employed in
the courtroom, and the narratives they chose to tell, stemmed as well from
lessons learned in their own communities. The experiences of those around
them—their families, neighbors, and fellow free blacks or slaves—also pro-
vided people of color with the vocabulary to tell legal stories. They talked
to one another, told stories, and listened to the tales of others, discovering
the tactics that worked and those that did not.>° This was the kind of in-
formation sharing that Lavinia Miller, a free black woman from Louisiana,
engaged in when she wrote her aunt about a family acquaintance who cir-
cumvented the laws that prohibited blacks from marrying whites. Miller
herself had heard rumors of a French priest who would marry interracial
couples, despite the illegality of such marriages.”! Sharing their experiences
with the legal system also provided African Americans a way of teaching
and learning legal words of the more technical sort, such as when William
Johnson assisted several of his free black apprentices to petition to remain
in the state of Mississippi. He provided them with the legal language that
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would most benefit them and secured the necessary pledges of support
from local whites.*?

Slave communities served as a source of information and facilitated lines
of communication. Former slaves consistently described their interactions
with the legal system and their understandings of the law—information
they shared with one another.”* For instance, Jim Allen, an ex-slave from
Mississippi, grieved with his fellow slaves over the injustice of a law that per-
mitted his master to trade him to settle a whiskey debt.”* As the narratives
of ex-slaves demonstrate, many enslaved people were keenly attuned to the
law. They discussed the deaths of owners and heirs’ legal contests over wills,
sympathetic attorneys and judges, disputes over manumissions, courtroom
policies, legal gossip about town, and the laws governing their lives. They col-
lected information about criminal trials, the executions of convicted slaves,
the reach of slave patrols, and court-ordered whippings and punishments.>®
Enslaved Mississippians in the immediate Natchez area, for instance, prob-
ably discussed attorney William B. Griffith’s reputation for aiding slaves in
their lawsuits for freedom. Griffith was well known among African Americans
in Natchez; he represented dozens of free black and enslaved litigants, and
nearly all of these cases were successful. Those who had experiences with him,
those who had learned a bit about the law from watching him and interacting
with him, and those who had heard stories about him brought that informa-
tion back to the neighborhood.?®

Sometimes slaves even held trials of their own—trials that looked re-
markably similar to those in nearby courthouses. For instance, J. Vance
Lewis, a slave from Louisiana who became an attorney after the Civil War,
claimed that his interest in the law began after watching his enslaved father,
Doc Lewis, serve as a judge for a trial on the plantation. In a case of a stolen
hog, the overseer appointed Doc Lewis the judge, and Lewis selected a jury
of slaves and summoned witnesses. The site of the trial even resembled the
physical arrangement of trials held in the courthouse, with the judge sitting
apart from the litigants and spectators. Witnesses provided the slave court
with “vague and varied” evidence, but the judge weighed the testimony from
all sides carefully, intervening with questions of his own. In the end, with the
guidance of the judge, the jury found the defendant not guilty. The planta-
tion owner later declared Doc Lewis “a born lawyer,” a remark that greatly
pleased him as it implied a talent for the law and a sense of fairness and
justice. This compliment and his father’s pleasure in it planted the seeds for
J. Vance Lewis’s future career as an attorney and advocate for other people
of color. He wrote the following about the praise his father received: “I did
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Trial of Rev. Benjamin. Enslaved people had many opportunities to learn about

the workings of the law and the legal system. Some held trials of their own.
Courtesy of the Wilson Library, University of North Carolina at Chapel Hill.

not then know just what that meant, but I knew it was something big and
something good from the way Colonel Cage put it and the gracious manner
in which my father received it. So that a short time after this when the white
boys were all talking about what they were going to be, I announced that I
was going to be a lawyer. It sounded funny and they laughed at the thought
of Joe becoming a lawyer. But I had been their page boy and had learned
much from them that they had learned at school, and I did not see why I
should not be able some day to apply what I had learned as well as they.””’
Lewis began his legal education much the same way he learned to read and
write and much the same way antebellum lawyers learned to practice law—
by observing. After emancipation, Lewis went on to study law at three dif-
ferent institutions and enjoyed a long career as an attorney in Michigan,
Illinois, and Texas.?®

Attorneys also provided African Americans with opportunities to ex-
pand their legal vocabularies. Lawyers like William B. Grifhith probably sup-
plied black litigants with modes of legal reasoning and litigation strategies.
They certainly helped black petitioners navigate the legal process. Once in the
courtroom, black people listened to lawyers dispute, clarify, and interpret the
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Law Office of ]. Vance Lewis. In the years after the Civil War, Lewis formally
studied law and eventually practiced in three states. Courtesy of the
Wilson Library, University of North Carolina at Chapel Hill.

law. Yet while legal professionals provided some of the formulas, arguments,
and stock phrases—as well as advice about how to shape a story—black liti-
gants relayed highly individualized tales in their petitions. Although attorneys
were coproducers of these petitions, the stories black litigants weaved in court
were their own, told from their perspectives, drawn from their experiences
and genealogies, and animated by their ideas of justice. Black litigants may
have received help from their lawyers, but as we shall see below, they were
the primary authors of their tales.*

Authorship, of course, should not be confused with authenticity or truth.
Legal narrative, similarly, is not infinitely malleable. Genre and form condi-
tion what is sayable. The particular remedy one seeks (such as debt recov-
ery or damages) also influences (and sometimes limits) what one can say in
court. What is sayable in court at any given historical juncture, moreover,
shapes what narratives a particular person can tell. In other words, there are
boundaries to what can be said in court, when a person can say it, and who
can speak. Courtroom language is also performed and performed according
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to rules. Nevertheless, within these boundaries, a lot of space for maneuver
exists. Genre enables composition as much as it constrains it.

THREE STORIES

For much of the early 1840s, Pierre Salvador struggled to evict a squatter on
his land in Pointe Coupee Parish, Louisiana. With the backing of the Preemp-
tion Act of 1841, Salvador, a free black man, had settled on 183 acres along the
banks of the False River in Louisiana.’® The preemption law allowed citizens
of the United States above the age of twenty-one to purchase public land at a
reduced rate.*' Before registering a claim, applicants needed to reside on that
land, improve it, and build a dwelling on it. To comply with the Preemption
Act, Salvador had invested his time and labor by clearing and improving the
land and building a small house on it. He then sent Thomas Cooley, his lawyer
and representative, to New Orleans to register his claim with the land office
there and purchase the lot officially. Cooley arrived too late, however, as one
John C. Turner, a white man, had recently made a claim on the same lot and
paid the purchase price. At Salvador’s request, Cooley asked the land office
to make an official inquiry into Turner’s claim and declare it null and void.
According to the preemption law, when two or more people made a claim on
the same land, the right of preemption went to the individual who made the
first settlement.>* Salvador insisted that he had resided on the land first and
improved it. Turner had arrived later, Salvador claimed, cleared only a few
trees to sell as cordwood to passing steamboats, and moved into a preexist-
ing structure. Turner, then, did not meet the established criteria to make a
preemption claim. The land offices in New Orleans and in Washington, D.C,,
investigated the competing claims and found Turner’s purchase of the land
“illegal and improperly allowed.” The United States Treasury office refunded
Turner’s money and annulled his claim. In addition, Salvador received a pat-
entissued by the U.S. government and signed by President John Tyler for the
land in question.

Despite the federal government’s decision in this case, Turner remained
on Salvador’s property, insisting it belonged to him. He continued to fell trees
to sell for timber. On March 13, 1844, Salvador filed suit against him in the
local court in Pointe Coupee Parish. Salvador’s petition was astutely worded.
He and his attorney left nothing to chance; Salvador was careful to show that
he had taken every precaution, improved the land as the preemption law de-
manded, and followed the procedures for registering his claim precisely. Sal-
vador also filed two amended petitions to provide the court with additional
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details about his compliance with the preemption law. In these petitions, he
contended that he had taken “all the necessary and legal means before the
commissioners to prove his settlement and improvements and to establish
his rights as the preemptioner to the premises.” He was “the rightful owner”
oftheland. Indeed, “by virtue of the act of Congress in 1841, granting preemp-
tion rights to settlers on public land,” Salvador declared, “the title to the land
vested in your petitioner.” However, Turner “illegally and without rights” set-
tled on his land and filed a preemption claim with the land office in New Orle-
ans “through illegal and fraudulent means.” The “commissioner at the general
land office at Washington” had recently “decided” that Salvador “had the only
right of preemption on said land.” Notwithstanding Salvador’s “rights to the
property, Turner persists in using the premises without any regard to [Salva-
dor’s] title” He repeatedly asked Turner “to leave the premises, but in vain.”
He wanted Turner evicted and his claim declared “unfounded” by the court,
just as it had been by the U.S. government. Moreover, he requested that the
sheriff take possession of the land throughout the duration of the lawsuit to
keep Turner from “wasting the property.” He also asked for $500 in damages
and then signed the petition with an “X.” In response to Salvador’s petition,
the court ordered a sequestration of the land in dispute (and the timber cut
from that land) “until further order of this court” and set a trial date.

While Salvador mobilized the rhetoric of property rights in his petition,
Turner made race the central premise of his claim to the land. Turner did not
deny that Salvador had settled on and improved the land first. But Salvador
had no right of preemption to this land or any other, Turner argued, because
he was a black man and thus not a citizen of the United States. He requested
that the court cancel Salvador’s preemption claim and declare Turner the
rightful owner of the land in question. Salvador, Turner argued, simply did
not “have the necessary legal qualifications” required to receive a title to the
lot. Because he was a man of color and not a U.S. citizen, “any patent issued”
to Salvador “is null and void”

Salvador, on the other hand, neither framed his lawsuit in the language of
race, nor did he cast the legal question at hand as one of race. While Turner,
somewhat shrilly, insisted repeatedly that Salvador’s claim was “null and void”
because he was black and thus not a citizen, Salvador ignored the issue of race
completely. Except in his greeting to the court at the beginning of his petition
(in which he gave his name and his status as a free man of color), he never
addressed it, and neither did his attorney, the witnesses who testified before
the court in Pointe Coupee Parish, or the U.S. government (although his race
was no secret). Instead, Salvador focused on showing the court in meticulous
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detail that because he complied with all the requirements of the Preemption
Act of 1841, he had first claim to the land.

Turner was technically correct that the federal government granted the
right to preemption to citizens of the United States only. Section 10 of the act
stated that only the “head of a family, or widow, or single man, over the age of
twenty-one years, and being a citizen of the United States, or having filed his
declaration of intention to become a citizen, as required by the naturalization
laws” could claim a preemption.*® In Turner’s mind, however, only whites
could be citizens; black people were not fit for citizenship.

Turner was not alone in his position. The question of black citizenship
played out on the national stage as those on both sides of the debate (those
who argued that black people were not citizens and those who pushed for
broader civic inclusion for African Americans) disputed both who could
be a citizen and what rights citizenship bestowed. Many whites in both the
South and the North questioned African Americans’ capacity for citizenship.
Southerners, like Turner, argued that people of African descent were a race
suited only for enslavement and were thus not up to the responsibilities of
freedom, let alone citizenship and political membership. Membership in the
polity belonged to whites only. But other, more sympathetic northerners
also linked whiteness to civic inclusion: even white abolitionists questioned
African Americans’ suitability for citizenship. Some wondered if slavery in-
flicted irreparable damage on the enslaved, such that living up to the respon-
sibilities of citizenship—and embodying the virtuous, independent, public
disposition of citizens—would be impossible.>* Others, like the white abo-
litionist and minister, Theodore Parker, suspected that because the millions
of southern slaves did not rise up in revolt against their oppressors (as the
American colonists had done against the British), black people lacked the rev-
olutionary spirit inherent in American citizenship: “Africans,” Parker argued,
“fail to perform the natural duty of securing freedom by killing their oppres-
sors.”*® In this instance, however, the U.S. government implicitly disagreed
and allowed a black man some of the privileges of citizenship when it granted
Salvador the preemption in Pointe Coupee Parish, a privilege formalized in
a patent signed by the president of the United States (a patent Salvador sub-
mitted to the court as evidence).

Just as the land offices in New Orleans and Washington had done before
it, the court in Pointe Coupee Parish investigated the competing preemption
claims made by the two men and summoned the testimony of witnesses—all
white men. The witnesses did not engage Turner in a conversation about
black citizenship. Instead, like Salvador, they focused entirely on who had
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settled on and improved the land first. Several men testified that while Turner
had in fact resided on the land, he had not built a dwelling of his own or im-
proved the land in any substantial way. What is more, they claimed, Salvador
arrived on the land before Turner. For instance, Hypolite Decour, a neighbor
who had once employed Turner, asserted that Turner did not build anything
and resided in a preexisting blacksmith’s cabin. Further, Turner had taken
up residence in that cabin for only a few short days before traveling to New
Orleans to register a claim. John Swain, another neighbor, testified that after
Salvador had built the first “dwelling house” on the property, he often saw
him “on the land gathering blackberries.” Turner, on the other hand, neither
cleared nor improved the land. Salvador, according to the witnesses, was the
rightful preemptioner.

The narrative that Salvador presented in his petition reflected an under-
standing of himself as a property owner with a valid claim to federal land,
land reserved for citizens. Thus, he implicitly rejected any race-based idea of
citizenship. Rather than ask the court to assess whether or not a black man
could be a citizen of the United States, Salvador and his attorney compelled
the court to address a different legal question. This question involved prop-
erty rights: which of the two men had a claim to the lot first? In his telling, in
a story substantiated by witnesses from Pointe Coupee Parish and confirmed
by the General Land Office in Washington, Salvador had first claim. It was
with this question in mind that the court made its ruling. Salvador, then,
succeeded in framing the debate and the official narrative as one involving
property rather than race.

But even if he had addressed the question of his citizenship, Salvador
mighthave been on firm ground—or atleast firmer ground than Turner would
want the court to believe. Citizenship did not become a constitutional status
until the ratification of the Fourteenth Amendment in 1868. Furthermore, the
citizenship of free blacks—both at the federal and state levels—before the
famous Dred Scott decision was ambiguous.*® The federal Constitution never
defined citizenship or clarified who constituted “We the People.” It left the
issue of racial exclusions to national citizenship open. What rights citizenship
bestowed also remained unclear, as the Constitution merely stated that “the
citizens of each state shall be entitled to all privileges and immunities of citi-
zens in the several states.”*” It did not, however, define “privileges and immu-
nities.” The 1790 Naturalization Act limited citizenship to free white persons,
but it only addressed the citizenship of new immigrants seeking naturaliza-
tion. It did not adequately address the status of native-born black Americans.
State-level jurisprudence on citizenship was equally abstruse, especially when
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it came to the rights of free people of color, and the problems raised by comity
further complicated things.*® Even for white men in the South, citizenship
was uneven as impediments to voting and political participation persisted,
and as southern elites continued to dominate the political system well after
the implementation of universal white manhood suffrage.*

In this space of legal uncertainty, some African-descended people took
advantage of such ambiguities to press for civic inclusion. In the years after
the framing of the Constitution, free people of color throughout the new
nation advocated for the rights and privileges of citizenship and “to give that
word a fullness of meaning”** Moreover, although they could not vote or
hold office, free blacks in Louisiana and Mississippi had long exercised the
ability to hold property, to contract, to travel out of the state, and to sue and
be sued. These rights were paired with obligations, and while free black peo-
ple could not serve on a jury, they were liable to pay taxes and some bore
arms. For instance, members of the Belly family, a large and prosperous free
family of color living in Iberville Parish, took up arms alongside whites as part
of the Eighth Regiment during the War of 1812.*! They traveled to locations
up and down the Mississippi River and to France and were party to dozens
of lawsuits. They used the courts with regularity to protect and convey their
property, to enforce the terms of their contracts, and to adjudicate a number
of other disputes.*” In other words, free people of African descent were not
uniformly excluded from the exercise of rights associated with citizenship—
even in the Deep South—Dbecause the questions of who could be a citizen and
what rights citizenship protected were moving targets.

Both Salvador and Turner presented narratives about citizenship. Both
used legal language to support that story, and each made a claim about who
was deserving and why. They also fought over who could frame the issue.
Theirs was a debate over property, certainly, but it was also one over mem-
bership. At work in both narratives was a series of competing understandings
about who could be seen at law as someone who counts such that he could
make a claim. Both were potentially persuasive to their audiences. Yet only
Turner declared that Salvador’s race barred him from citizenship. Salvador,
his lawyer, the witnesses, the land offices in Louisiana and Washington, D.C,,
and the judge in Pointe Coupee Parish all indicated that Salvador had access
to at least some of the rights of citizens.

Salvador used the narrative he presented in court to affirm his relation-
ship to the nation, as well his place in it. In his telling, he was not a black man
biologically suited to slavery. His race did not bar him from civic inclusion, as
Turner would have the court believe. Instead, he had rights to property and
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thus claims to preemption and access to citizenship. At crucial moments in
Washington, New Orleans, and Pointe Coupee Parish, this narrative proved
the most persuasive.

Salvador’s narrative was also implicitly linked to another one: that of
American progress and westward expansion. His story thus placed him at the
forefront of issues central to American identity in the mid-nineteenth century.
Salvador registered his preemption claim at a crucial moment in the history of
the movement west, and John Tyler, the president who authorized the patent
for the land, was aligned with a political agenda of territorial expansion. In
the first half of the nineteenth century, the United States nearly tripled in size.
Migrants pressed into this new territory, bringing with them their notions of
a moral obligation to spread American democracy and progress, and, in the
case of those settling the new slave states of Alabama, Mississippi, Louisiana,
Tennessee, Arkansas, Kentucky, Missouri, and Texas, they also brought their
slaves. Salvador capitalized on opportunities presented by American expan-
sion. By the mid-1840s, the Old Southwest was fast becoming an empire for
slavery, an empire built with and by enslaved people of African descent on
land forcibly taken from Native Americans. But for Salvador (and many oth-
ers) the westward impulse could bring a promising future. Salvador’s tale,
then, resided at the center of the narrative of American expansion, a narrative
that he complicated; the patent signed by John Tyler was a symbol of his
relationship to that story.

Salvador was neither an outsider to the tale of American progress and
growth nor an object on which that story was based. Rather, he was a partic-
ipant in that narrative. By accepting his preemption claim, the U.S. govern-
ment and the local court in Louisiana consented to Salvador’s interpretation.

In the courtroom, the judge in Pointe Coupee Parish, H. F. Deblieux,
had listened to the testimony of the witnesses, scrutinized the patent signed
by President Tyler granting Salvador the land, and examined the arguments
and evidence presented by all parties. After thorough consideration and in
a lengthy final judgment dated November 20, 1845, the court decided that
it would not “disturb the decision” of the U.S. government. Finding that
Turner had not complied with the law, it canceled his claim and declared him
a “trespasser.” Deblieux also had something to say about the citizenship of free
blacks: it was not up to his court to “interfere” in or act on the question of cit-
izenship, the judgment stated. And even if the court at Pointe Coupee “could
be called upon to decide whether a free person of color is a citizen of the
United States, one would find the preponderance of authorities is in the favor
of the plaintiff.” The right of preemption went to Salvador, a free black man.**
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Salvador’s deft storytelling and his success in framing the debate to reflect
his version of the tale underscores his ability to navigate the world in which he
lived and to exploit the contradictions within white southerners’ dominant
ideologies. On the one hand, whites wanted to uphold white supremacy, but,
on the other hand, they valued private property. Of course, for slave owners,
private property, slavery, and liberty were necessarily linked. Slaveholders
defended slavery through the language of property rights. These links be-
tween slavery and property, however, had their inconsistencies. The witnesses
in Salvador’s case and the judge knew well the importance of private prop-
erty and the role of the courts in protecting it. A number of them, including
the judge, had filed their own preemption claims to public land.** The court
could have sided with Turner. But the protection of property from usurpers
and squatters proved more important than denying a black man’s claim solely
on the basis of race. When left with the decision between treating Salvador
as a citizen and safeguarding their property rights, they chose to secure their
property rights.

L

Salvador’s story of property ownership and civic inclusion was not unique,
and neither was the court’s acquiescence to his interpretation of the dis-
pute. Indeed, the implications for the status and civil standing of African
Americans raised in Salvador v. Turner take on additional significance when
placed in conversation with other cases from this time period involving black
litigants in the region. The stories other people of color told in court similarly
expanded the boundaries of what was possible for African-descended people
in a slave society. Not only did black litigants envision a social order in which
ablack man could be a citizen; they also, as Aaron Cooper’s lawsuit indicates,
depicted a world in which the enslaved might be free.

Aaron Cooper was born a free person of color on New Year’s Day 1770 in
Kent County, Delaware. His recently manumitted parents, Nanny and Richard
Cooper (both Quakers), and those who watched him grow up noticed his nat-
ural abilities and intelligence, describing him as “a smart boy.” Apprenticed ata
young age to a miller in Dover, Cooper developed a trade, learned to read and
write, and even “knew his figures.” He married Hetty, a free woman of color
from Philadelphia, who bore the couple seven freeborn children. The family
settled in Kent County in Duck Creek Hundred (an unincorporated section
of the county) near Cooper’s parents. Once there, Cooper set himself up in
business as a miller and, like other free men, received compensation for his
work, paid his taxes, and raised his family. But late one night in May 1811, Perry
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Wright, Levi Goit, and three or four other men abducted and sold him as a
slave to Robert Martin, a “negro trader” from North Carolina who had come
to the Eastern Shore with $10,000 to buy slaves. Martin took Cooper to Dix-
on’s Tavern in Dorchester County, Maryland, where several witnesses heard
Cooper proclaim his status as a free person. Before anyone could intervene on
his behalf, Martin forced Cooper onto a ship in New Castle, Maryland, along
with a number of other newly purchased bondspeople, and they set sail for
Norfolk, Virginia. Martin then trafficked Cooper to Natchez, Mississippi, and
sold him as a slave to Parmenas Briscoe, a local planter.

Once in Natchez, Cooper immediately protested his enslavement and
sued Briscoe for his freedom in the Adams County Superior Court. The story
Cooper presented to the court was simple. He was free. It was this fact, his
freedom, which overshadowed all others. Cooper worded his petition for his
freedom concisely and deliberately. Quite plainly, Cooper said, he was a free
man, born thirty-five or forty years prior to free parents in Delaware. Thomas
Hanson had liberated his parents before his birth, and they “supported them-
selves as free people ever thereafter” Cooper too lived as a free person “from
the time of his birth until he was kidnapped, was always held, esteemed, and
treated as a free person in his native state.” He wanted the court to recognize
this fact and restore his freedom.

On September 1, 1811, the Adams County Superior Court judge ordered
that a commission be sent to Kent County, Delaware, to take the depositions
of witnesses who might shed light on Cooper’s alleged kidnapping and his
personal status.*’ The commission authorized any justice of the peace in Del-
aware to record the testimony of said witnesses and detailed the questions to
be asked (questions approved by both the plaintiff and the defendant). Some
of the questions attempted to ensure that the court had the right man: Was
the witness acquainted with Cooper, and if so, for how long? Did he have
any identifiable marks on his body? Did he have a family? Others attempted
to clarify Cooper’s personal status: Was he a free man? Was he liable to pay
taxes? Still others attempted to sort out the kidnapping. Tellingly, these ques-
tions adopted details from Cooper’s narrative: “Have you any knowledge of
the plaintift being kidnapped from his family sometime in the fall or winter
of 1810 by several persons and carried into the State of Maryland and from
there transported by a certain Robert Martin to the Mississippi Territory?”
Five Delaware men acquainted with Cooper and the circumstances of his
kidnapping testified before Jonathan Lowber, a Kent County justice of the
peace, and their testimony would be read in open court in Mississippi during
the upcoming trial.
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Briscoe conducted a similar inquiry of his own. Five days after Cooper
sued Briscoe for his freedom, Briscoe sent a series of letters to residents of
Kent County, Delaware. In those letters he expressed concern that Martin
had perhaps sold him a free man. He described Cooper physically, named
his parents, and requested information about Cooper’s personal status. He
wanted “justice,” he wrote, for himself and for “the negroe.”

The witnesses from Delaware corroborated Cooper’s story and told a
tale of viciousness and wrongdoing. Under the cover of darkness, they testi-
fied, several armed men had forced themselves into Cooper’s home, attacked
him, tied him up, and carried him away. In the aftermath of Cooper’s brutal
beating and abduction, several white Quakers well acquainted with Cooper
and his father (also a Quaker) had reassured his wife and children and went
immediately in pursuit of his captors. They followed the kidnappers to Dix-
on’s Tavern, where they heard Cooper had been taken. Members of Dixon’s
family described Cooper to his pursuers and claimed that Martin (who had
just purchased Cooper) intended to set sail for Virginia with Cooper as his
slave. In addition, they had heard Cooper insist that he was a free man. Coo-
per’s rescue party then spread out. Some went in search of the local sheriff to
obtain an arrest warrant for Martin, while others went to intercept the boat.
They were one day too late, however. The vessel had set sail with Cooper on
it, and they lost all track of him thereafter.

The swiftness with which Cooper appeared in court and the support he
obtained speaks to the persuasiveness of his story. Within three months of
arriving in Natchez enslaved, penniless, and without friends, Cooper had
convinced a prominent lawyer, William B. Shields, to represent him, sued
his owner, and induced Briscoe to voice misgivings about the details of his
purchase. This was unusual. Attaining freedom could take years, and some
kidnapped people never recouped their liberty at all. Solomon Northup’s
twelve-year struggle for freedom underscores the difficulties kidnapped peo-
ple faced when attempting to regain their liberty. After being drugged and
abducted in Washington, D.C., by two con artists who sold him into slavery,
Northup, a free black man, was eventually sold at auction in New Orleans. He
spent several years enslaved in Louisiana, seeking every opportunity to attain
his freedom, but without success. After failed attempts to send letters home to
notify his family about his condition and location, Northup eventually gained
the assistance of a white carpenter, a certain Mr. Bass. After learning of North-
up’s predicament, Bass agreed to mail letters on Northup’s behalf, despite the
risk such an act posed to both his and Northup’s safety. Sending clandestine
letters home with details of his whereabouts triggered an extended struggle
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for his release. After finally regaining his freedom, Northup filed kidnapping
charges against his abductors. The charges were later dropped, and Northup
never received compensation for the twelve years he spent as a Louisiana
slave.*® For kidnapped people of color, attaining legal freedom was an ardu-
ous process. It is remarkable that the legal system mobilized so quickly to
investigate Cooper’s claim.

It is also noteworthy that Cooper’s tale of freedom—a story of a
kidnapping—provoked so many to come to his aid and convinced a jury to
rule in his favor. Kidnapping was not unusual, and some did not consider it
immoral. Whites in the Deep South frequently bought and sold kidnapped
people of color. The local legal record in the Natchez district is rife with in-
stances of free blacks claiming that they had been kidnapped and sold into
slavery. For instance, in 1817, Elias, a black man from Pennsylvania, success-
fully sued George Bell for his freedom in the Adams County Circuit Court,
insisting that he had been kidnapped from Pennsylvania, brought to Natchez,
and sold as a slave.*” With the opening of new territory, the expansion of cot-
ton production, and the growth of an internal slave trade, more than a million
enslaved people were transported from the eastern seaboard to the new states
of the Deep South. By the time Cooper sued Briscoe for his freedom in 1811,
plantation slavery was well established in the region and already generating
an incessant hunger for slaves.*® The trade in human property to the south-
ern interior encouraged the kidnapping of free blacks. The potential windfall
returns afforded by selling free people into slavery made their abduction fi-
nancially attractive.*’

On the strength of his story, Cooper secured the support of his lawyer,
persuaded the court to send a commission to Delaware to obtain witness
testimony, rallied the witnesses to substantiate his tale, and convinced a jury
of local white freeholders to eventually find him a free man. Cooper’s story
of freedom, kidnapping, and injustice also forced Briscoe to initially concede
that he might have bought a free person. While Briscoe certainly wanted to
recoup his losses from Martin for selling him a free man, he also claimed to
be seeking justice for Cooper. He had to find a way, even grudgingly, to define
losing his property as a species of justice.

It was Cooper’s story, however, that framed the terms of the debate. Of
course, what Cooper could say in court—and the kind of story he could tell—
was constrained by rules and conditioned by the legal remedies available to
him. Yet his narrative shaped the interrogatories the witnesses answered
under oath. Submitting questions that included specific details of the kid-
napping forced witnesses to respond directly to his version of the story—an

Telling Stories 45



account they verified. Witnesses answered his questions, culled from his ex-
periences, and corroborated his narrative. Questions that provided the date
of his kidnapping, the name of one of his kidnappers, and the circumstances
of his abduction sketched a template for the witnesses to complete. Every
person who provided the court with testimony used Cooper’s template. Even
Briscoe approved of the interrogatory and did not ofter questions of his own
to discredit Cooper’s narrative. His own investigation also closely followed
the details of Cooper’s story.

Moreover, Cooper told a story that the listeners in the courtroom would
recognize, and he expanded it to include his perspective. Both he and the
witnesses whose testimony was read in court during the trial provided con-
siderable context for his tale of freedom. It is possible that this backdrop com-
pelled the judge, jury, and audience in the courtroom to imagine Cooper’s life
as a free man. Indeed, he had a family—a free wife, seven freeborn children,
and a father with extensive ties to the white Quaker community in the Dela-
ware Valley, a community that valued his membership enough to try to rescue
him.*° His work as a miller meant that he collected wages for his labor, paid
taxes, and developed connections to and networks within a broader market
economy. He traveled between Delaware and Pennsylvania developing his
craft. He eventually settled near his place of birth so that he could be close
to his parents and set up a household of his own. He lived in a comfortable
home. As a good neighbor, he helped others fell trees, build fences and out-
buildings, and clear land. He worshipped, sometimes in his father’s home
and sometimes with the larger community. He sought to better himself and
learned to read and write. He could even perform some rudimentary account-
ing. His story was that of a free man on the rise with a household to support.

His story was compelling to his audience because they recognized it.
He told a tale that evoked familiar, normative realities. The white men in the
courtroom—in the judge’s robes, in the jury box, on the witness stand, and
in the gallery—heard a narrative about a free householder expanding his live-
lihood and supporting his family. Cooper (aided by the witness testimony)
thus situated himself in that familiar story. Cooper’s tale, then, described a life
of freedom, not of enslavement. Of course, for people of African descent like
Cooper, the boundary between slavery and freedom was precarious. He re-
sided in a world in which a free black man could become a slave in an instant.
With his story, however, he depicted a world in which a man of color could
be, in the words of the jury, “a free man and not a slave.”

Cooper’s story also incited one of his kidnappers, Robert Martin, to re-
spond and defend his actions. Other narratives emerged from this lawsuit as
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well—narratives that provide us with a rare glimpse into how the lawsuits of
and stories told by black litigants affected white southerners. In particular,
Cooper’s lawsuit for his freedom offers insight into his kidnapper’s carefully
crafted public image and demonstrates the ways his tale caused at least one
of the players to account for his participation and distance himself (at least
rhetorically) from the dirty business of slave trading.

The trial transcript includes a letter from Robert Martin, the “negro
trader” who bought Cooper in Delaware and sold him as a slave in Natchez.
Martin addressed his letter, dated January 7, 1812, to Jonathan Hann (one of
the Delaware men who testified on Cooper’s behalf)). Martin wrote to Hann
after Briscoe sent letters to Delaware asking about Cooper’s status as a poten-
tial free person. In his reply to Briscoe, Hann detailed Cooper’s abduction and
named Martin the kidnapper. Martin heard of these accusations and sent a
response to Hann. His tone in this letter is indignant.

Martin began by accusing Hann of treating him “with the greatest injus-
tice” for implicating him in the kidnapping. Hann in his “heart” must know
that “scoundrels” in his community committed the crime, as he, Robert
Martin, was no abductor of free people. Was Hann an abolitionist, Martin
wondered. Did Hann “believe that every person who buys slaves [are] the
‘monsters’ you mentioned, all kidnappers, all rogues?” Martin continued,
“Yours was the first foul breath or pen that ever dared to associate my name
with those characters.” His acquaintances far and wide would agree. Martin
also relayed his version of the circumstances of Cooper’s sale (a sale that oc-
curred in the middle of the night). His purchase of Cooper, he declared, was a
“fair deal” In addition, when he balked at the high price Wright and the others
wanted for Cooper and nearly walked away from the sale, Cooper, Martin
wrote, begged him to buy him, insisting that his current master “was very
hard” He questioned Cooper carefully, and at no time did Cooper claim to be
free. Martin ended the letter by again accusing Hann of committing a terrible
wrong against him, and he placed the blame for any wrongdoing elsewhere.

In this letter, Martin revealed much about how he presented himself
publicly and how Cooper’s story of kidnapping affected that image. When
discussing himself as a slaveholder, Martin mobilized the language of pater-
nalism and aligned himself with developing ideas about slavery as a “pos-
itive good.” Slavery, in this view, was a relationship of family. Slave owners
were benevolent fathers to their black “families” and provided necessary
guidance to their enslaved “children.” People of African descent, some de-
fenders of slavery claimed, were a distinct race suited only for enslavement,
because slavery offered them the direction and discipline they otherwise
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lacked. Slavery civilized people of color, who were not suited for the respon-
sibilities of freedom, and kept them from descending into the savagery and
debasement to which they were biologically inclined. In exchange for this
guidance, the enslaved provided their obedience and labor. Martin bought
Cooper to protect him from his “hard master.” He promised Cooper that he
would care for him well. To accuse him of anything less was despicable and
an affront to his reputation and self-image.

Martin also revealed his apprehensions about the ugliness of trading in
human beings. By presenting himself as a benevolent father, Martin carefully
distanced himself from narratives about “negro traders.” The slave trader en-
joyed a sordid reputation in southern society as a dishonest and lecherous
drunk who made it his business to separate families. Motivated solely by
money;, slave speculators were traders in diseased bodies, dealers in disorderly
and criminal slaves, abductors of free people, and were generally deceitful
and brutal. Unlike “those [other] characters,” he was no “scoundrel,” Martin
insisted. Portraying the slave trader as an outcast or a “monster” served a par-
ticular purpose for Martin, however. By stigmatizing the slave trader, south-
ern slaveholders like Martin created a figurative distance between themselves
and those individuals who made it their business to deal in human beings
as property.>! With these stereotypes, slave owners in effect separated the
institution of slavery from the marketplace. They conveniently ignored their
own culpability in the development of the internal slave trade and insulated
themselves from responsibility for the more unsavory aspects of buying and
selling human beings. Yet such representations of the debauched slave specu-
lator were myths of convenience. In reality, slave traders, like other successful
business people, were often leaders of their communities.**

Cooper’s story of kidnapping challenged the image of the paternalistic
slaveholder and forced Martin to respond to his accusations. His story com-
pelled Martin not only to account for his actions but also to defend his char-
acter. Like Cooper’s petition for freedom, Martin’s response was well crafted
and expertly tailored. In this rhetorical performance, Martin deliberately
created a moral distance between himself and the sordidness and hypocrisy
of owning human beings. He was a benevolent father. The alternative—a
scoundrel—was contemptible.

Cooper’s narrative, however, proved more compelling. On the second
Monday in April 1814, Cooper and Briscoe appeared before the Adams
County Superior Court alongside their attorneys. Despite his earlier, pri-
vately expressed concern that Cooper could be a victim of kidnapping and
without comment on the testimony presented on behalf of the plaintiff,
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Briscoe insisted that Cooper was a slave and thus not entitled to his freedom.
It is unclear why Briscoe reversed his position; it is possible, however, that
he did not get compensation from Martin for buying a free person, and this
lawsuit represented a potential loss of valuable property. After hearing the
evidence, the jury issued the following verdict: “We the Jury find the plain-
tiff a free man and not a slave.” They ordered Briscoe to pay the court costs
($33) and an unspecified amount in damages to Cooper.>* Three years after
Martin, Perry, and their accomplices had smuggled him out of Delaware to
Mississippi, Cooper was free once again, but the perpetrators never seem to
have faced charges.>* After his release, Cooper returned to Delaware, reunited
with his family, resumed his position as the household head, began to engage
in agriculture, and raised his children.>

BP0

Both Salvador and Cooper told stories about their place as men in the politi-
cal community—as citizens and as free householders. Through these stories,
they made claims to membership in the polity and to civic inclusion. A third
and final story involves a woman and a divorce—a scandalous one at that.
Although excluded from many formal political arenas because of both her
sex and her race, Jane Davis, a free woman of color born in Philadelphia, used
her lawsuit for a separation from her husband and a court-ordered division of
their property to direct her own life. She did so by seizing privileges usually
reserved for white women.

Some thirty years after Cooper sued for his freedom and a hundred miles
to the south, in Opelousas, Louisiana, Davis sued her husband for a divorce.
She had married William Edmonds (a free man of color) in Philadelphia
(where she lived nearly all her life) on June 19, 1835, and a few years later the
couple relocated to Edmonds’s hometown of New Orleans.*® They lived to-
gether happily for a number of years, Davis stated in her petition for divorce,
eventually settling in Louisiana, where they accumulated more than $5,000in
land and other property. She claimed she treated him kindly and served him
obediently. But by the mid-1840s, their marriage had broken apart. Edmonds
abandoned Davis for the “embraces” of another woman, she asserted, publicly
denied the legality of their marriage, and accused her of selling her body to
sailors in both Philadelphia and New Orleans. Davis asked the district court
in St. Landry Parish to force Edmonds to appear before it and answer for his
wrongdoings and his lies. In addition, she wanted a separation from bed and
board (a legal separation and the first step in getting a divorce in Louisiana)
and spousal support for the remainder of her “natural life”
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The plaintiff and the defendant offered competing stories. For his part,
Edmonds dodged the issue of adultery and abandonment by asserting that
Davis was a prostitute and a slanderer. In a move similar to the one made by
the superior court in Natchez, the court in St. Landry Parish sent a commis-
sion to Philadelphia authorizing a justice of the peace to take the depositions
of witnesses who knew the couple and could help the court sort through
the incompatible claims. The interrogatory (questions the witnesses had to
answer under oath) focused almost entirely on Davis’s character. As the legal
record in the Natchez district demonstrates, it was not unusual for witnesses
to repeat gossip and offer character evidence, and judges and juries frequently
made determinations based on the personal reputations of the litigants and
opinions presented by witnesses.

In late October 1847, a Philadelphia justice of the peace and alderman,
John B. Kenney, deposed nine witnesses (white and black), each of whom
depicted Davis as an upright and virtuous woman, a characterization the
court ultimately accepted. William Nanly claimed that he “considered Jane
to be a woman of chastity, of good repute, faithful to her husband and a good
mother to her children.” He knew her as “the wife of Edmonds.” Mary Russell
said that Davis was “a respectable, honest, virtuous and industrious woman”
who “kept respectable company and always resided with respectable people.”
James Bird swore that he knew “no blemish against her character... .. She kept
company with the best of our people. She never kept company with women of
ill fame.” Thomas Jordan claimed that Davis “was always a gal that kept decent
company—went to Church on Sunday—and was never seen in the streets at
night.” Eliza Smith testified that she “was never acquainted with Jane by the
name of Jane Davis,” but instead was “acquainted with Jane Edmonds wife
of William Edmonds free man of color” Margaret McClellan, a doctor’s wife
who had employed Davis’s mother as her housekeeper for several years, said
Davis “bore a good character for integrity and industry.” Robert Johnson, a
Philadelphia alderman and justice of the peace, claimed Davis had a “good
character” and was never arrested or jailed for a crime.

By contrast, witness testimony for the defendant from four depositions
taken in New Orleans in April of the same year described Davis as a different
sort of woman: a slanderer jailed for her bitter tongue who stole from her
landlord, bullied her husband, and welcomed men into her bedroom at night.
For instance, Cheri Roquefort, an acquaintance of the defendant, testified that
Davis was not a chaste woman. She spoke “suspiciously with several men” and
only agreed to come to New Orleans with Edmonds so that she could swin-
dle him out of his money and return with it to Philadelphia. Francis Banner
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claimed that Davis was a “common prostitute” in Philadelphia, and that he
knew several men who had had a “carnal connection with her.” Edward Jones,
Davis’s and Edmonds’s landlord in New Orleans, revealed that $200 had gone
missing while Davis lived in his home, and although he could not prove it and
had never filed criminal charges, Jones felt certain Davis was the thief.

In response to her husband’s accusations, Davis presented herself as a vir-
tuous wife, and her depiction of such a figure was both deliberate and familiar.
She employed a formula well known to aggrieved wives seeking separations
from their husbands. The very nature of the divorce process in the nineteenth
century required a demonstration of fault. To be successful, litigants had to
exhibit proper spousal behavior in their tales of marital discord. They needed
to reassure the court that they had performed the roles expected of them.
The ideal wife was chaste, obedient to her husband, and devoted to her chil-
dren and her household. The ideal husband provided for his dependents,
used restraint rather than violence, managed the family finances with care,
responsibly represented the household in all legal and political matters, and
resisted temptations such as drink, infidelity, and gambling.*” To establish
herself as the injured party, a woman needed to show that her husband had
violated his domestic role as patriarch or head of household in some vital way,
while at the same time maintaining her innocence. Wives did so by mobiliz-
ing the narrative of the dutiful and virtuous wife. Emilie Brout’s account of
her marriage to Ursin Heno, for example, was typical. In her petition to the
Louisiana court, Brout, a white woman, claimed that she had “always been a
dutiful wife, attentive to her business and a good mother.” Despite her obedi-
ence, she had experienced “on the part of her husband all kinds of vexations,
excesses, cruel treatments, outrages, and defamations.”*® Similarly, Margaret
Richards, another white woman, complained that although she had been a
“kind faithful, prudent and affectionate wife,” her husband had “treated her
in a cruel, outrageous, dishonorable and inhuman manner.>® Ann Mather
Bienville, a free woman of color, used the same language in her lawsuit for a
legal separation from her husband. In her petition to the East Baton Rouge,
Louisiana, district court for a separation from bed and board from her hus-
band, St. Luke Bienville, she told the court that she had conducted herself as
“a faithful dutiful and affectionate wife” and had gained the “good opinion of
her friends and neighbors.” She had cared for him devotedly and obediently,
yet he treated her with cruelty, beating her and refusing to feed her or their
four children. Despite her “patience & forbearance,” living with St. Luke had
become “impossible & insupportable,” and Ann asked for and received a legal
separation. St. Luke, then, bore sole responsibility for their marital disunity,
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while Ann established herself as faultless. St. Luke emerged from the narrative
as the antithesis of a responsible and respectable head of household. He had
failed to act as he should.®

While white women in the nineteenth century expertly used the formula
for suing a husband for divorce, it is significant that women of color like Davis
and Bienville, too, employed the trope of the virtuous wife when seeking a
divorce. Definitions of femininity were intensely racialized in the antebellum
South. While white womanhood emphasized domesticity, purity, and de-
corum, black womanhood represented debasement, hard labor, and sexual
availability. Myths of black female promiscuity enjoyed an especially long
history, dating back to Europeans’ first contact with Africans when travelers
to Africa mistook female nudity for lewdness and polygamy for uncontrolled
lust. These were myths of convenience: Europeans invoked notions about
African women’s alleged lack of chastity and overt sexual desire as evidence
of their savagery and the savagery—and enslavability—of Africans generally.
In addition, many white southerners rationalized the rampant sexual abuse of
black women with the conventional wisdom that women of color were nat-
urally promiscuous and thus pursued physical relations with white men. Re-
flecting these stereotypes, southern laws only protected white women from
rape; the rape of a black woman was deemed impossible.®*

Davis, however, utilized her story to create an alternative definition of
black female sexuality—one of purity and chastity.> She sought a divorce,
certainly, but she also wanted the court to protect her reputation as a virtu-
ous woman. Davis’s petition focused far less on her husband’s abandonment
and adultery. Instead, Edmonds’s “defaming and blackening” of her character
troubled her most. By denying that he and Davis were ever “united in the
bonds of Lawful wedlock” (denials he made in public no less), Edmonds
implied that Davis was a fornicator and “of doubtful fame and chastity.”
Worse, he accused her of prostitution. She demanded that the court require
Edmonds to appear before it and answer (also in public) for his lies. She was,
as she claimed, “a dutiful and affectionate wife” who “performed faithfully”
the qualities expected of a chaste woman. His aspersions jeopardized her rep-
utation, and she would not tolerate them any longer.

To repair her reputation, however, Davis had to surmount stereotypes
depicting women of color as innately hypersexual. The questions the court
required witnesses to answer fixated almost entirely on Davis’s alleged pro-
miscuity. Attorneys for both Davis and Edmonds submitted these questions
to the court, and the questions shared a similar preoccupation with Davis’s
character. None focused on Edmonds’s character or crimes. What reputation
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did Davis have in her community, they asked. Was she known for her “chas-
tity, integrity and general worth”? Was Davis a “common prostitute”? “Did
she keep company with women of ill fame”? Had they ever heard “whispered”
rumors questioning her “chastity”? Was she seen on the streets after dark?
Had she been imprisoned for a crime? Yet the court also revealed its mis-
trust of Edmonds’s witnesses—witnesses who described Davis as a lying,
thieving whore. In the only question that did not focus on Davis’s character
and sexuality, the court asked several respectable citizens of Philadelphia to
assess the veracity of two of Edmonds’s witnesses (men who claimed to know
Davis in Philadelphia). These Philadelphia natives asserted that Edmonds’s
witnesses had never set foot into the city and discredited their testimony by
implying that they were liars. They also repeatedly described Davis as a vir-
tuous woman. In the end, and with the help of people who had long known
her (and whose testimony was read in open court), Davis depicted herself as
awoman of irrefutable character and virtue.

Despite the images of black female hypersexuality typical of the era,
Davis held herself to the same standards of womanhood as white women—
at least rhetorically and for the purposes of her lawsuit. By using the court
as a venue to safeguard her reputation as sexually honorable and to separate
herself from Edmonds, Davis expressly rejected the white southern conven-
tional wisdom that defined black women as biologically libidinous. Instead,
she crafted an image of herself as a virtuous woman by nature and expected
the court to uphold and protect that conception.

Narratives about race were not just tales that whites could use to defame
black people. Rather, they were fluid rhetorical tropes potentially effective in
black hands. In claiming that his wife was a prostitute, Edmonds deployed a
familiar, racialized narrative about black women’s sexuality. He exploited such
notions of black female promiscuity to avoid responsibility for abandoning
his wife and committing the crime of adultery. The tactic nearly worked. A
black woman (married or otherwise) who sold her body to sailors was an
image the court readily accepted—at least at first.

The final outcome is missing from the record, but a subsequent lawsuit in-
dicates that Davis received her divorce. A year after filing her first lawsuit, she
appeared in court again, this time suing Edmonds for a separation of property
and a court-mandated division of the property they held in common (valued
at about $5,000). In her petition, Davis referenced the divorce she received
the year before. In his response to this lawsuit, Edmonds chose not to dispar-
age her character and instead claimed (incorrectly) that because he resided
in New Orleans, the court in St. Landry Parish did not have jurisdiction in
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the case.®® But the court did indeed have jurisdiction and granted Davis a
separation of property from Edmonds and ordered their property to be sold
at auction and divided between them. Davis was finally fully separated from
Edmonds. In the eyes of the court and before her community, Davis had de-
fended her sexual honor and her reputation, eventually finding independence
through divorce and property ownership.®*

P07

For people like Salvador, Cooper, and Davis, storytelling held a unique
power. Stories told in court presented them with opportunities to link their
experiences and perspectives to narratives about civic inclusion, freedom,
and virtue, narratives that under other circumstances white southerners de-
nied to black people. When blacklitigants told their stories, they became legal
interpreters; they presented the court with narratives of their interpretations
of the world around them and their place in it. It was these understandings
that black litigants wanted the courts to recognize and reward.

But litigants could not go to court and just tell any story. Their narratives
had to be recognizable to the other participants. They had to be plausible
and fit into other narratives. These were stories that white southerners—the
judges, juries, lawyers, witnesses, and audiences—had to be able to live with.
So it is striking that Salvador, Cooper, and Davis depicted versions of them-
selves that would seem at odds with most white southerners’ notions of the
place of black people—as racialized and inferior others—in a slave society.
Rather than crafting narratives rooted in or informed by their subordinate
status, these three litigants presented themselves in ways that transcended or
muted race. More important, Salvador, Cooper, and Davis used their narra-
tives to expand the boundaries of the possible. They employed stories to lay
claim to a competing normative order: a world in which a black man could
be a citizen of the United States, a slave could be free, and a black woman
could be virtuous. And ultimately, they persuaded the courts to recognize
and accept these narratives.

Of course, Salvador’s, Cooper’s, Davis’s stories did not convince every-
one. The defendants chose to couch their counternarratives in the language
of race. Although Turner did not comply with the Preemption Act 0f 1841, he
used race to invalidate Salvador’s right to preemption. He and his lawyer built
on the claim that black people could not be citizens. Briscoe, despite his initial
misgivings, appeared at the trial and claimed Cooper as his slave. Edmonds
utilized stereotypes of black female hypersexuality to avoid responsibility
for abandoning his wife for another woman. These counternarratives reflect
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attempts to restrict the prospects of black litigants. The defendants’ focus
on race and the subordination of people of African descent is unsurprising
in a slave society in which people of color had limited rights and held an
inferior position. The counternarratives advanced by Turner, Briscoe, and
Edmonds were potentially persuasive, but the process of disputing at law also
generated a context in which white judges, juries, and witnesses could credit
the stories of their black opponents as plausible. Speaking through law—a
shared language—created a space in which black litigants, legal officials, and
even their adversaries could, in the words of Marianne Constable, “judge the
world in common, or at least in common enough ways that they can speak
with one another and live together and challenge one another’s claims.”®* For
African-descended people in the Natchez district, speaking in the register of
law—and telling stories in a public courtroom—offered a means to craft a
more tolerable world.

“A TYRANT'S LAW”

African Americans—enslaved and free—told countless stories that reflected
their understandings of the role of law in black life. The tales they told, how-
ever, embodied a wide range of narrative arcs. For instance, the fact that Salva-
dor, Cooper, and Davis pinned their hopes to the southern legal system might
seem bewildering. The stories about the law that these three litigants (as well
as hundreds of other black litigants from the Natchez district) weaved in their
lawsuits—tales of a search for due process, access to justice, and confidence
in the legal system—appear (at least at first glance) to differ substantially
from many of the more familiar stories told in slave narratives. There, former
slaves describe the draconian face of the law: southern laws turned people
into property, authorized the sale of children and the separation of families,
denied them civil and political rights, punished them harshly, and protected
their enslavers.

Indeed, the narratives of ex-slaves (as well as their novels, speeches, and
other writings) consistently demonstrate enslaved people’s legal understand-
ings of their status as chattel and the ways in which the law restrained them.
As Jon-Christian Suggs points out in his study of law and narrative in African
American life, the “place of law” in the narratives of slaves and ex-slaves was
“totalizing”"*® Harriet Jacobs’s tale in Incidents in the Life of a Slave Girl, for
instance, is a “template for the centrality of law in the slave narrative.”” Jacobs
began her story with a declaration of her legal standing: “I was born a slave.”
The remainder of her opening paragraph describes a number of legalized
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obstacles faced by slaves: her father’s failed attempts to purchase his children,
her understanding of inheritance laws and slaves” unique vulnerability when
an owner died, and the impossible position slave parents faced because they
could not legally protect their children. Jacobs concludes her opening para-
graph with a condemnation of the southern legal system and its unwillingness
to provide slaves with the right to contract and hold and protect property:
“The reader probably knows that no promise or writing given to a slave is
legally binding; for, according to Southern laws, a slave, being property, can
hold no property. When my grandmother lent her hard earnings to her mis-
tress, she trusted solely to her honor. The honor of a slaveholder to a slave!”*®

Similarly, William Wells Brown, a former slave and novelist, also ad-
dressed the injustice of the law in the world of a slave in his writing. His au-
tobiography, Narrative of the Life of William W. Brown, An American Slave,
included an appendix titled “Extracts from the American Slave Code.” In this
appendix Brown sought to provide a “view of the cruel oppression to which
slaves are subject,” ranging from enslaved people’s inability to contract mat-
rimony to the penalty for teaching a slave how to read. He began his list with
an extract from Louisiana’s Civil Code, which states: “A slave is one who is
in the power of his master, to whom he belongs. The master may sell him,
dispose of his person, his industry and his labor; he can do nothing, possess
nothing, nor acquire anything but what must belong to his master.”*® In his
later writings, Brown continued to address the law’s “cruel oppression” of
enslaved people. For instance, on the first page of his 1853 novel Clotel; or, The
President’s Daughter, Brown began by rebuking the brutality and inhumanity
of the law of slavery: “In all the slave states, the law says—Slaves shall be
deemed, sold, taken, reputed, and adjudged in law to be chattels personal in
the hands of their owners and possessors, and their executors, administrators
and assigns, to all intents, constructions, and purposes whatsoever. . . . The
slave is entirely subject to the will of his master, who may correct and chastise
him, though not with unusual rigor, or so as to maim and mutilate him, or
expose him to the danger of loss oflife, or to cause his death. The slave, to re-
main a slave, must be sensible that there is no appeal from his master. Where
the slave is placed by law entirely under the control of the man who claims
him, body and soul, as property, what else could be expected than the most
depraved social condition?”7°

In these narratives, the law emerges as a merciless taskmaster—as an in-
stitution created by slaveholders to enslave, control, punish, and dehumanize
people of color. The hypocrisy of southern law is a pivotal theme in Jacobs’s
narrative and in Brown’s novel, something each confirms repeatedly. Other
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former slaves, such as Harriet Jacobs’s brother, John, stressed the perversity
of laws that made people into property: “I cannot agree with that statesman
who said, “What the law makes property, is property’ What is law, but the will
of the people—a mirror to reflect a nation’s character? Robbery is robbery;
it matters not whether it is done by one man or a million, whether they were
organized or disorganized; the principle is the same. No law, unless there
be one that can change my nature, can make property of me. Freedom is as
natural for man as the air he breathes, and he who robs him of his freedom is
also guilty of murder; for he has robbed him of his natural existence.””" On
this reading, southern law belonged to white slaveholders: it was created by
white lawmakers, enforced by white sheriffs, and imposed by white judges
and juries in all-white courtrooms. Black people could not benefit from it.
As Harriet Jacobs lamented, “Pity me, and pardon me, O virtuous reader!
You never knew what it is to be a slave; to be entirely unprotected by law or
custom; to have the laws reduce you to the condition of a chattel, entirely

subject to the will of another.””> The southern courtroom, in the words of

ex-slave Henry Bibb, was “an office of injustice” enforcing “a tyrant’s law.” 7

The perspectives of Jacobs, Brown, and Bibb on the law of slavery derived
from their own experience of the institution and their adamant insistence that
the law should be transformed to render legalized enslavement impossible. As
accounts of the relationship of law to the lives of black people, however, they
necessarily remained incomplete. The stories of injustice—of the violence
inflicted by law on people of color—that pervaded the writings of ex-slaves
provide us with narratives about the ways law constrained people of African
descent. Southern lawmakers had expended substantial effort in aiming to
foreclose African American participation in the legal system. But the rhetor-
ical power of these stories (stories that served as an important component
of the abolitionists’ movement to bring an end to slavery) obscured other
interpretations about the role of law in black life. The draconian face of the
law was but one of many narrative arcs. On the one hand, the law imposed
the power of the state to enslave, imprison, and even execute people of color.
Yet on the other, speaking through law could provide black litigants with a
language through which to tell other kinds of stories.”*

What is more, beginning in the 1830s, abolitionists used slave narratives
(and other forms of print culture) to put “slavery on trial” in the court of public
opinion. In widely circulated print culture, abolitionists consistently used the
language of law and criminality to depict “the slavery debate as a vast, ongoing
trial,” trials that made slaveholders criminals, rendered the testimony of slaves
and former slaves reliable, and found human bondage illegal.” In envisioning
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slave narratives metaphorically as trials, former slaves became firsthand wit-
nesses to the criminality and cruelty of American slavery and their masters,
the defendants. When Harriet Jacobs, William Wells Brown, and others be-
came witnesses and slaveholders became defendants, they “provided a means
to reconceptualize contemporary race relations in an alternative framework,
one not based on black subjugation.””® By appropriating the language of law
and “striking the testimonial posture of the witness,” former slaves established
their truthfulness and authority, as well as their “right to be heard in a pub-
lic tribunal””” In addition, by “speaking of slavery as a crime when it wasn't
and portraying slaves as witnesses when they often couldn’t be,” abolitionists
imagined a world in which slavery was illegal and people of color received due
process.”®

The court of public opinion may have exposed wrongdoing, but it did
not provide actual amends. For the latter, many black people went to court.
African Americans did not just rhetorically lay claim to legal personhood,
due process, and the rights of American citizens. They also exercised those
rights and told stories that expressed their hopes for justice through the legal
system, even in the Deep South. Litigants like Salvador, Cooper, and Davis
claimed the courtroom as their own. The rhetoric of due process and rights
structured their petitions. For instance, in his petition, Pierre Salvador consis-
tently referred to his “right to preemption,” his confidence in the “due course
of the law;” and his “right to peacefully enjoy settlement of his property.” He
began and ended his petition with statements of respect for the court’s forth-
coming decision in the matter, suggesting that he would defer to the judge’s
fair assessment of the case.” The courtroom represented a site to find redress;
and it represented a site in which people of color placed others under obliga-
tion to them and to make them accountable—precisely what Harriet Jacobs
argued enslaved people could not do in the slaveholders” household. Through
such language, black litigants envisioned and pressed for civic inclusion on
one level, and on another, they reversed or problematized relations of domi-
nation that outside the courtroom were normal and unproblematic.

L

Law, then, was a mode of discourse, a branch of rhetoric steeped in the
language of everyday life, which could be mustered to render the claims of
African Americans persuasive to others. Admission to the legal arena did
not necessarily require black litigants to learn a discrete, technical discipline.
Rather, they learned to tilt the rhetoric of everyday life in a particular direc-
tion: to adjust the ways they spoke, the vocabularies they deployed, and their
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modes of persuasion in ways that made white southerners responsive to their
claims. This was not a language foreign to free and enslaved black people,
for they told countless stories of law, both in their slave narratives and in
court. The narratives of Jacobs, Brown, and Bibb did not differ all that much
from the courtroom storytelling of Salvador, Cooper, and Davis. All of these
individuals sought to tell a “legal” story—the former focusing on unjust or
perverted law (which presumes, after all, that there is such a thing as just law)
and the latter expressing an expectation that the law could be used to protect
their interests—to an audience with whom an understanding of and respect
for law and legal rights would resonate. Southern law, while certainly oppres-
sive, could not operate in a world where it denied African-descended people
every mode of legal speech, for their speech was necessary to proving other
kinds of facts in which the southern courts were likewise interested.

The narratives that Salvador, Cooper, and Davis presented in court, more-
over, were “American stories’—stories about gender, freedom, property, and
citizenship that fit into the recognized narratives of American culture, society,
and memory. These American stories were not told independent of race; they
were not race neutral. Yet black litigants appropriated these narratives and re-
told them to include their perspectives. Indeed, African Americans were not
outsiders to or objects of such narratives but co-creators of these tales, sto-
ries that expanded by including their voices and experiences. By dismantling
well-worn stories of race and creating fresh narratives about the place of black
people in American society, black litigants opened up new worlds with ex-
panded possibilities for people of color. As Anthony Amsterdam and Jerome
Bruner argue in their work on narrative and law, storytelling is not “stringing
together a set of ‘hard facts.” Rather, “stories construct the facts that comprise
them.” Human experiences and relationships are “not merely recounted by
narrative but constituted by it.”** With these stories, black litigants reimagined
their relationships to and place in the world around them. Cooper, Davis, and
Salvador sought to compel the courts—as the larger community watched—
to recognize the validity of their stories, their voices, and their experiences,
creating fleeting, hard-won moments of recognition.
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In September 1822, Fanny, a free woman of color and former slave, appeared
before the district court in Pointe Coupee Parish, Louisiana. She was suing
Francois (alias Pierre) Gueho, an “evil-minded and disgraceful” white man,
for libelous attacks on her reputation. Gueho, Fanny claimed, had “wickedly,
willfully and maliciously slandered” her and “endangered her freedom by
insisting that she is a slave.” In 1805, her owner had initiated “an act of eman-
cipation” before Alexander Leblanc, the parish court judge, and Fanny had
been living as a free person for some time, as those who knew her could attest.
Archibald Haralson, a successful Princeton-educated attorney from nearby
West Feliciana Parish, assisted Fanny in her lawsuit against Gueho and cor-
roborated her claims. She behaved respectably, acted “diligently,” “faithfully
served” her former owner, and obeyed all “lawful commands.” Nonetheless,
Gueho’s “acts of violence, threats and menaces” had jeopardized her reputa-
tion in the community, Fanny told the court, and caused others to question
her free status. Gueho, she relayed, “intended to reduce her to slavery” He was
a powerful and influential man, the “president of the Parish of Pointe Cou-
pee” Without the court’s intervention and protection, he could “greatly injure
her” Fanny expected the court to hold him legally responsible for his assaults
on her reputation. To that end, she requested that he be summoned to court
to account for his offenses against her. In addition, she asked the court to
formally “adjudge” her a free woman and award her $5,000 for damages done
to her reputation, plus “general relief.”*

We do not know what the court decided in Fanny’s case. Her petition and
the sherift’s return requiring Gueho to appear before the court are the only
surviving documents. Yet we can conclude that not only did Fanny challenge
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Petition of Fanny, Fanny v. Gueho. The local legal record from the
antebellum South is fragmentary. Verdicts, testimony, and other materials
are often missing. Fanny v. Gueho, Pointe Coupee Parish Clerk of the
Court’s Office, New Roads, Louisiana; photograph by the author.



a white man in a venue typically denied her; she also aired her complaint
publicly and with Haralson’s endorsement. The court validated it by ordering
Gueho to respond to Fanny’s charges, and the community watched. More-
over, Fanny’s lawsuit indicates that she had achieved a certain degree of legal
sophistication not usually attributed to an overwhelmingly illiterate people
denied many legal rights. Fanny understood that she could not simply appear
in court and expect to succeed without some help. She drew on a network
of allies to aid her in her lawsuit, indicating that she had developed ties to
local whites (including her lawyer) and activated those relationships when
necessary. Finally, Fanny took great care to cultivate her reputation in her
community, and legal action against a white man was a crucial mechanism
for defending her good name and protecting herself and her status as a free
woman.

For people of color, reputation often provided access to the local courts.
For instance, all southerners (including free blacks, slaves, white women, and
children) could attain the reputation in their community (or “credit”) nec-
essary to bring information to court and be believed (whether as a witness,
petitioner, or defendant) by demonstrating that they had acted according to
their proscribed place in the southern hierarchy.> Reputation was also rela-
tional. The “disorderly” actions of enslaved people (such as running away or
disobedience) could signal that a particular master was unfit. A reputation
as an incompetent master sometimes undermined a man’s standing in his
community—and his honor. Marking a man as dishonorable also affected
his credibility in court, such that he might lose a lawsuit.> Dependents such
as wives and slaves also had intimate contact with their household heads, and
thus intimate information—information that once public could shape (or
harm) their superiors’ reputation and even influence the outcome of a court
case.* Without a good reputation, moreover, one would be limited in the
local courts, since a host of procedural annoyances and roadblocks could be
mustered to stymie someone with little credibility in the first place.

One of the main rhetorical tactics exploited by black litigants in the an-
tebellum Natchez district was to leverage the cultural scripts of reputation in
court proceedings. African Americans strategically deployed the language
of reputation to gain a measure of autonomy over their lives. On certain oc-
casions, such language not only bolstered their credibility but also curtailed
white authority. While scholars would no doubt agree that personal reputa-
tion was important in southern litigation, they nonetheless tend to interpret
reputation as a thing that one has rather than as a malleable package of linguis-
tic possibilities one claims or manipulates. An individual’s reputation certainly
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symbolized the community’s assessment and opinion about that person; but
it also entailed a language that one could leverage or deploy.

People of color used two modes of manipulating language when they
crafted their legal strategies: telling stories and exploiting the rhetoric of repu-
tation. Although it is hard to formally disentangle them in any given case, they
are analytically distinct. Storytelling was ostensibly historical (it explained
what had happened in the past), but it was simultaneously anticipatory and
future oriented. As an attempt to interpret and organize the world in which
the teller—and his or her adversary—Ilived, storytelling in the courtroom in-
volved imagining and then signaling the narrator’s own interpretation of how
the world should function and how the parties involved should repair a break
in normal relations. The rhetoric of reputation similarly worked through an
appeal to the past (that s, to the speaker’s former conduct and relationships).
But it evoked a shared and often abstract history of morals or manners (while
storytelling, to be of interest, must speak to particulars) and asked its lis-
teners to imagine themselves as participating in the same community as the
speaker—a community in which the listener is supposed to be comfortable.
Hence it might appear that in making these rhetorical appeals to reputation,
black litigants were acceding to a discourse that painted them as inferior or
subservient. Yet this is only partly true; the rhetoric of reputation was often a
feint, a tactic that placed a listener in a world of black subservience only to un-
dermine this supposedly shared truth with the story itself and its frequently
paradoxical suggestion of how to achieve justice. Courtroom language lever-
aging the rhetoric of race and servility, in some instances, and property and
reliability, in others, involved performances tailored to specific occasions, not
the embodiment of stable traits. Getting this balance right proved a complex
undertaking, a piece of delicate theater with potentially severe costs for any
misstep. That the maneuver was often successful speaks to black litigants’
ability to negotiate the world in which they lived.

When making claims in court, free and enslaved African Americans ex-
ploited the rhetoric of white supremacy and the language of race. By high-
lighting their reputations as obedient, respectable, and subordinate members
of the community and showing that they remembered “their place,” people
of color shielded themselves from arbitrary punishments and restrictive laws.
While, on the one hand, they needed to demonstrate that they had acted ac-
cording to their subordinate position as people of color in a slaveholders’ re-
gime, on the other hand, black litigants also negotiated the meanings of their
reputations as obedient and deferential to serve their own interests. They did
not always win their lawsuits or achieve their desired results. Yet by forcing
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whites to articulate their values in a public setting, black litigants made whites
accountable to the standards of behavior they set for people of color. Whites
were not the only ones to deploy the rhetoric of race; these rhetorical tropes
could sometimes prove effective when wielded by black people as well.

More striking perhaps, race (and the performance of the tropes of subor-
dination associated with race) was not the sole category free blacks in partic-
ular used to claim their reputations in their communities. In some cases free
black litigants could craft their reputations around a factor such as property
ownership, exploiting its attendant presumptions about reliability and good
faith. This narrative could prove as important as race in determining how
communities treated black litigants in the local courts. By using the rhet-
oric of reputation to capitalize on the tension between white southerners’
commitment to white supremacy and their sometimes competing desire to
safeguard private property, free people of color protected themselves, their
families, and their livelihoods.

“FIT SUBJECTS”

In the antebellum Natchez district, where law was localized and close to
the community, an individual’s reputation mattered in court. In the face-
to-face society of the antebellum American South, it was paramount. After
all, antebellum southern society was characterized by “personalism,” a set
of face-to-face, person-to-person relations.® In the small communities that
comprised much of the Old South, very little remained private. Everyone
knew or knew of most everyone else. Neighbors noticed the spendthrifts
and those who worked hard to provide for their families. They observed who
went to church on Sunday and who gambled and drank to excess. They dis-
tinguished the generous from the skinflints. Despite the strict hierarchies in
southern society, because community members knew one another intimately,
southerners became accustomed to assessing the individual measure of a man
or woman, white or black.® Of course, personalism must not be confused
with “fairness.” Face-to-face societies were often cruel; people frequently dis-
trusted their neighbors, even when they depended on them. They also lied
and spread gossip—a powerful tool for marking and preserving hierarchies.
Consequently, for better or for worse, communities understood litigants and
witnesses as individuals, not as the “faceless members of categorical groups”
found in statutes and appellate law.”

Personalism sometimes also stood in tension with legislation, particularly
restrictive legislation (such as removal laws or laws demanding deferential
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behavior). This legislation expressed a collective statement about what a
community—and a well-ordered society—ought to look like. In particular,
restrictive legislation imagined a world in which racial hierarchies were care-
fully preserved and enforced. Southern laws circumscribed the lives of people
of color to such a degree that local authorities could round them up and haul
them into court for nearly any offense, real or imagined, from vagrancy to
traveling out of state or even keeping a dog. They might also face charges for
crimes of deference, such as insulting a white person or not yielding the road.

Restrictive legislation was arbitrarily enforced, both by design and in
practice. By contrast, personalism (both on the ground and as an ideology)
urged communities to make individualized assessments about people, to de-
cide when they should and should not enforce the law. This posed a tension
for black people. To negotiate this tension between the law on the books
and community judgment they relied on claims about their own reputations,
urging whites to privilege them as people and to make enforcement selective.
Black litigants in the Natchez district thus leveraged and manipulated the
meanings of their reputations to their advantage in court. In so doing, they
gained a modicum of control over their lives and protected their interests.
Thus, reputation provided African Americans with a language to claim space
in an arbitrary world.

Ll

Acquiring a good name meant adhering to (or claiming to have adhered to)
the standards of behavior expected of community members according to
one’s position in the social order. For instance, for free blacks in a slave society,
this meant securing reputations as “good negroes”—deferential, compliant,
servile, and not prone to rebellion. This language is striking in the context of
a legal demand; it might easily be taken as being either purely opportunistic
or as somehow assenting to one’s own inferiority as the price of dealing with
white courts. Such a reading gives litigants too little credit, however. It was
actually a tactic, a way of locating and negotiating a problem in the practical
application of law.

Indeed, in a culture in which the power of white planters seemed limitless,
to shield themselves from the litany of charges that might be lodged against
them, people of color needed to secure good reputations—reputations for sub-
servience and deference—within their communities. Little wonder that Nero,
a free man of color jailed in Natchez for “riotous behavior,” claimed that he had
always demonstrated good behavior in his community and asked the court to
subpoena witnesses on his behalf. He also hired the gifted William B. Griffith as
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his attorney. Griffith had a reputation for fair dealing and frequently represented
free and enslaved African Americans. After Nero and his attorney offered to
post a bond guaranteeing that he would behave peacefully, the superior court
judge ordered his release from jail.®

Free people of color like Nero, however, needed allies willing to affirm
in court that they were indeed “good negroes,” especially as they faced in-
creasingly restrictive laws. By the 1830s, as abolitionists” attacks on slavery
intensified and slaveholders’ fears of slave rebellion heightened, many white
southerners increasingly perceived free blacks as a threat to the social order.
If slavery was the natural state of people of African descent, then free blacks
were an aberration and a potentially subversive, dangerous, and unsettling
example to slaves.” Across the South, whites escalated their assaults on free
black communities. These attacks were particularly prevalent in Mississippi
and Louisiana. Lawmakers in both states attempted to limit—and reverse—
the expansion of the free black population and enacted laws to remove its
members from the state.'® In 1831, a Mississippi newspaper conveyed the
sentiment of lawmakers in the region. “If the free coloured people were re-
moved,” it argued, “the slaves could safely be treated with more indulgence.
Less fear would be entertained, and greater latitude of course allowed. . .. In
aword, it would make better masters and better slaves”*! Local whites, how-
ever, often came to the aid of free blacks wishing to remain in the state, but
only if they remembered their place. In one revealing petition, twenty-one
white men reminded the Mississippi legislature that while there were “vicious
and evil disposed” free people of color, there were also those “who have spent
a life here free from reproval, or even the suspicions of improper conduct.”
While the “unworthy” should be removed, these men insisted that the “good”
people of color be protected. They wanted the legislature to allow local com-
munities to make the distinction between loyal and disloyal—a distinction
based on reputation and social relations.'>

Successful petitions to remain in the state or to seek relief from suffocat-
ing restrictions required the backing of whites who knew the free black parties
involved and could testify to their reputations. In their petitions, free people
of color were careful to demonstrate that they were well behaved, peaceable,
sober, obedient, and could offer something of worth to the larger commu-
nity. To document their cases, free blacks presented evidence of support
from whites in their neighborhood who verified their claims.'> When Ann
Caldwell petitioned the Mississippi legislature, she gathered the signatures
of dozens of white residents of Natchez and the surrounding area to support
her request for a “special act of the Legislature” permitting her to remain in
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the state. She pledged not to become a public charge and promised to post a
bond guaranteeing “her good behavior” Her neighbors valued her skills as a
healer, she claimed, and she had gained her freedom by serving as a “faithful
nurse” to her former mistress.'* Similarly, thirty-three white men of Natchez
petitioned on behalf of Esther Barland, a free black woman. They asked law-
makers to allow her to remain in the state in light of her reputation for “great
industry” and claimed that she was “much grieved at the idea of being driven
from the Land of her home and her friends to find shelter she Knows not
where”"® Both Caldwell and Barland cultivated ties of personal obligation
with local whites and called on those bonds when threatened.*®

Enslaved men and women participated in the politics of reputation in
similar ways to free blacks. A reputation as a “good negro” represented a valu-
able tool for enslaved people suing for their freedom. They too deployed the
language of servility in their lawsuits and offered others’ positive assessment
of their good character and actions to support their case. In particular, en-
slaved people used their reputations to defend themselves against those who
might object to giving them their freedom. After all, as newly freed people
they might remain in the community after the conclusion of their lawsuits.
They needed to demonstrate that they would not show disruptive or crimi-
nal behavior or become public charges, and that they would add something
of value to the local community. Mississippi and Louisiana laws governing
the manumission of slaves also insisted that enslaved people demonstrate re-
spectable qualities or show that they had performed some kind of meritorious
service for their masters to be freed. In their petitions for freedom, slaves lev-
eraged their reputations and insisted that they were obedient, well behaved,
industrious, had served their owners devotedly, and were neither prone
to running away nor engaged in criminal activity. When Tom, an enslaved
Louisiana man, sued René Porche for his freedom, he used his reputation to
support his claims to liberty. After filing his initial petition for freedom, Tom
filed an amended petition with the court simply to insist that he was fit for
the responsibilities of freedom because he “had led an honest & industrious
life” Several white men testified on his behalf and provided the court with
positive character assessments. For example, Emile Jarreau stated that Tom
was not “a rogue,” “thief,” or a “runaway.” The assessment from reliable white
witnesses like Jarreau shielded Tom from character attacks.!” By emphasizing
their positive attributes and obedient behavior, enslaved people like Tom de-
fended themselves against potential claims that they were unfit for freedom.

When petitioning the courts, people of color also deployed the rep-
utations of those close to them, especially family members. For instance,
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Robert Colston, a kidnapped man of color suing for his freedom in Louisi-
ana, leveraged his father’s reputation as a man of “good character and mer-
its” and his father’s ties to the most powerful man in the nation—President
James Monroe—to support his efforts for liberty. In his lawsuit, Colston
claimed he had “enjoy[ed] the privileges of the free” until Dr. Moses Littell
snatched him in Baltimore, Maryland, “by violence and force . . . and re-
duced [him] to a state of slavery” Littell alleged “that he had purchased
Colston as a slave” and then sold him to John D. S. Arden of Louisiana.
Colston asked the court to issue an order to remove him “from the illegal
and forcible possession of those who hold him” and declare him a free man.
Arden denied Colston’s allegations and insisted that he “was a slave before
and at the time” that he had “purchased him.” He had bought Colston “fairly
and for a good & bona fide price” from agents in Baltimore who produced
a legal bill of sale for Colston. Moreover, Colston “was born a slave,” Arden
claimed, and he wanted the judge to dismiss the lawsuit. Colston, however,
offered indisputable proof to support his claim to freedom. As evidence
of his free status, Colston supplied the court with a transcript of a trial in
which the circuit court of the District of Columbia had found him guilty
for the theft of a congressman’s gold watch. He also provided the court with
a subsequent pardon document issued by James Monroe and Secretary of
State John Quincy Adams. These records listed him as a “free mulatto.” After
examining this evidence, the Louisiana court found him a free man.
Colston relied on his father’s reputation as a respectable and upright man
to procure a pardon for his crime—a pardon that ultimately led to his release
from enslavement in Louisiana. President Monroe knew George Colston
(Robert Colston’s father) personally, he stated in the pardon, and insisted that
he was “a man of virtuous and industrious habits of life and well spoken of by
those who had long known him.” The “good character and merits” of George
Colston “specially moved” Monroe to “wholly exonerate” his son, Robert.
Robert Colston had engaged in “vicious practices,” Monroe wrote, but his
father had promised to see “to his reformation.” Monroe trusted that George
Colston, as an adept head of the household, would bring his son to heel.'®
Having credible whites supporting their lawsuits certainly provided
some people of color with an advantage in the courts. Yet not all white south-
erners’ words carried the same weight. Black litigants’ chances for success
increased considerably if they could rally to their cause the most powerful
white men in the community (or in the nation, as was the case with Colston).
William Hayden gained the assistance of John Minor, a cotton planter and
member of one of the most prosperous and respected families in Mississippi,
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when he petitioned the Mississippi legislature to allow him to remain in the
state. Hayden, a free black barber in Natchez, claimed that the Mississippi
act forcing free blacks to leave the state would “produce absolute ruin to his
prospects.” He had gained “an honest livelihood for himself” through his
“sobriety and good conduct,” he insisted, as “those who knew him could af-
firm.” His reputation for “honesty,” “fidelity,” and “obedience to the laws of
the state” made him an ideal candidate for remaining in Natchez. He owned
property and ran a successful business, he asserted. But because he was in
constant danger “of being driven from his home,” he wanted “a special act
exempting him . . . from removal from the state.” Moreover, he claimed that
he could produce “testimonials of his good character and honesty ... sobriety
and good conduct.” Minor supported Hayden’s petition and claimed to “have
knowledge of [his] character” and could “testify to his honesty.” Minor knew
Hayden intimately and employed him for a number of years. According to
Minor, Hayden’s good behavior and deportment made him a “fit subject” of
Mississippi. He recommended that the legislature allow Hayden to remain a
resident of the state—a recommendation the state legislature followed. Call-
ing on Minor to support his reputation as a sober, industrious, and honest
businessman proved an effective strategy. Hayden’s reputation protected him
from “ruin” and shielded him from restrictive legislation in a social order in
which the nearly unlimited power of white slaveholders could run roughshod
over his “prospects.”*®

L

While they may have needed white allies, black litigants were the prime mov-
ers behind their cases. White men like John Minor acted at the behest of peo-
ple like William Hayden. Hayden’s work as a barber meant that he offered his
skills to the community at large and regularly serviced white customers. By
the antebellum period, black barbers in the American South had supplanted
white barbers and dominated the barber trade. Successful barbers gained eco-
nomic independence and constituted an important segment of the black mid-
dle class. Most were leaders in their free black communities. Black barbers’
specialized skills boosted their standing, granted them more control over
their work and additional leverage in their negotiations, and provided them
a better bargaining position when approaching the courts to protect their
interests. Such skills also gave them a level of prosperity that made it possi-
ble to initiate lawsuits, hire lawyers to represent them, and pay court costs.*
They formed personal relationships with their white clients—clients who
were vulnerable to a potential slip of the wrist and thus trusted their barbers.
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Customers also shared confidences with their barbers as they enjoyed a shave,
and sometimes they even socialized outside of the shop.*! For example, over
a period of five years, Minor paid Hayden fifteen dollars a month for his ser-
vices and the two developed a close relationship. Their relationship began
even before Hayden became a resident of Natchez, when after witnessing his
talents, Minor offered to provide Hayden with “any assistance which lay in
his power to render me.”*?

Men like Minor (and other clients of free black barbers) were not simply
paternalistic benefactors. Barbers and their clients developed ties of mutual
obligation—bonds that barbers activated when the opportunity arose. For in-
stance, not only did William Johnson, a free black barber in Natchez, service
white customers; he also rented buildings and rooms to white men and hired
them as laborers and overseers on his farm outside of town. In addition, he
lent whites money. In one year, he made sixteen loans to local whites (includ-
ing Natchez nabob Adam L. Bingaman and John A. Quitman, the future gov-
ernor of Mississippi), totaling more than $2,000.>* Johnson did not have to
petition to remain in the state of Mississippi. But he did help secure petitions
for his free black apprentices, and he utilized his connections to local whites
when doing so. He asked several of his white neighbors to sign the petitions
supporting his apprentices’ requests to remain in the state. As he commented
in his diary, “Those names are an Ornament to Any paper—Those are Gen-
tlemen of the 1st Order of Talents and Standing.”*

Black people thus framed restriction as reciprocity: they had fulfilled the
dictates of whites and asked to be treated accordingly. When calling on their
white acquaintances to come to their aid and testify to their reputations as
“good negroes,” free people of color insisted that white southerners uphold
their ends of the bargain.

BP0

Despite their interest in establishing a clear bulwark to protect white author-
ity and uphold white supremacy, white southerners on the ground in the
Natchez district selectively enforced the law. Many of the restrictive laws
people of color faced were locally negotiated and only partially upheld. Free
blacks traveling to other counties or keeping dogs did not always face crim-
inal charges; they did not always have to petition to remain in the state. For
instance, William Johnson, as mentioned, did not have to present petitions
to the local courts or the state legislature asking to stay in Mississippi. His
reputation as a businessman, slave owner, and friend to influential white men
had earned him and his family an elevated and protected position in the larger
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Natchez community. The day after Johnson’s death in June 1851, a Natchez
newspaper, the Courier, printed a tribute extolling his good reputation. It
portrayed Johnson as a man with a “peaceable character” and in “excellent
standing” in the community. Johnson held “a respectable position on account
of his character, intelligence and deportment.” The “most respected citizens”
of Natchez attended his funeral, the newspaper claimed, and Reverend Wat-
kins of the Methodist church insisted that Johnson’s “example [was] one well

>«

worthy of imitation by all of his class.” Johnson’s “peaceable character” and
his “excellent standing” shielded him from persecution.>®

But even for men like Johnson, the benefits of a good reputation and
community support had their limits. His 1851 murder served as a reminder
that he was black man in a white man’s regime. In spring 1849, Johnson be-
came involved in a legal dispute with a neighbor, Baylor Winn, which ulti-
mately led to Johnson’s death. Johnson and Winn had been friendly for many
years. Their relationship dissolved, however, after Winn purchased the land
adjacent to Johnson’s and, in disregard of the boundary lines between their
properties, began cutting timber on Johnson’s property. Before suing Winn
in court, Johnson first attempted to compromise with him. At the suggestion
of his lawyers, he asked Winn to settle the dispute by agreeing to resurvey
the boundary line between their properties. Winn refused. Johnson secured
a court-ordered survey, but after discovering that Winn continued to cut tim-
ber on his land, Johnson sued Winn for trespassing. In May 1851, before the
lawsuit went to a final trial, Johnson proposed another compromise that in-
cluded a survey paid for by both parties. This time Winn agreed, and Johnson
dismissed the suit. The disagreement between the two men, however, was
far from over. A month later, in mid-June 1851, Winn ambushed Johnson and
fatally shot him in the presence of three black witnesses, including Johnson’s
son. Johnson died the next morning after implicating Winn as the shooter.
Local authorities arrested Winn and jailed him, but after three trials, Winn
was released from custody.?® Because African Americans witnessed the
crime, Johnson’s murderer went unpunished; Mississippi law banned people
of African descent (free or enslaved) from testifying against whites. While
most in Natchez knew Winn as a man of color, Winn himself claimed “to
be a white man, and [had] voted and given testimony as such.”?” The pros-
ecutor could not prove his “negro blood,” and in each of the three trials, the
court did not admit the eyewitness testimony. Despite Winn’s reputation as
a “black hearted wretch” and the certainty about town of his guilt, Winn es-
caped conviction by claiming to be white.*®* While Johnson cultivated a good
reputation, acquired skills that made him valuable to the community, and
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allied himself with local whites, he still remained at risk. In the end, his efforts
would not be enough to obtain justice in court for his murder.*

Leveraging reputation might limit the scope of draconian legislation, but
the results did not always benefit black people. Cultivating the wrong kind
of reputation, for instance, could cost a person their case. Indeed, laws de-
manding deference or restricting free blacks’ movements and opportunities
existed to remind people of color of their place within southern society. The
deferential might be exempt, but if a black person misbehaved in some way,
whites could call on the law to punish the transgressor. A bad reputation and
lack of support from local whites could have devastating consequences, as
Lewis Burwell found in 1822 when the magistrates’ court in Natchez found
him guilty of “being a free negro” and refusing to leave the state of Mississippi.
Because Burwell could not post a $600 security bond guaranteeing his “good
behavior” and because he did not leave the state after thirty days when or-
dered to do so, the court ordered his sale as a slave to the “highest bidder”
No one came to Burwell’s aid. On the contrary, it appears that the whites
in Natchez wanted to be rid of him. He had a poor reputation among slave
owners. In 1818, the court twice found him guilty for selling liquor to slaves
without their masters’ permission, and in 1819 it charged him with assaulting
a slave belonging to David Eliot, alocal slaveholder. Without white allies will-
ing to come to his aid to confirm his value to the community, Burwell him-
self became enslaved.*® His enslavement points to the precarious position of
many free people of color. Survival meant behaving appropriately and prov-
ing oneself worthy of the support of white southerners. It also meant putting
oneself in a position to exploit the rhetoric of black servility to support one’s
case. Burwell did neither and paid the price.

ACCOUNTABILITY

Black litigants deliberately deployed the language of white supremacy in the
service of their own interests. The tropes of subordination—deference and
obedience—that people of color performed in court proceedings gave them
some ground to stand on. They used the stereotypes of the “good negro” as a
rhetorical and legal strategy—a strategy that granted them some additional
control over their lives and safeguarded their interests. People of color knew
enough about the local legal process to frame their petitions in ways that
would help guarantee their legal success. That their petitions shared a similar
formulaic quality in both tone and text suggests the formula was a recipe that
black litigants (and their lawyers) knew well. They used their reputations for
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being obedient, peaceable, and industrious to protect themselves, their fami-
lies, and their property and negotiated the meanings of those reputations on
their own behalves.

When building a case for their good reputations in court, black litigants
made many white southerners accountable to the standards of behavior
whites set for people of color. They compelled whites to articulate their val-
ues in a public setting—the courthouse—and they reminded whites to honor
those principles when seeking white support. In so doing, some people of
color kept white power within the boundaries of its own promises and rhet-
oric rather than allowing it to be total—or arbitrary.

Some free people of color were remarkably blasé about the charges against
them and relied on whites’ selective enforcement of the law. For instance, on
April 18, 1833, the district court in Iberville Parish, Louisiana, charged Jean
Fleming, a free black man, with insulting Dr. Alexander Byrenheidt, a white
man. Fleming, Byrenheidt told the court, had approached him on horseback
along a public road in Iberville Parish and “unlawfully, willfully, maliciously
insulted him...in aloud voice and with violent and menacing hand gestures.”
Fleming had continued to “abuse and vilify Byrenheidt in an angry, violent,
and overbearing manner” and “threated to kill him by blowing out his brains.”
Fearful for his life, Byrenheidt had fled on his horse while an armed Fleming
“pursued him for a considerable distance,” screaming insults and threats and
“waiving a loaded pistol.” Fleming, however, viewed the charges against him
as a waste of his time. He responded to Byrenheidt’s accusations by explain-
ing that because he had important business in New Orleans that required
his immediate attention, he would not be available to appear in court for
such inconsequential matters. He claimed to have several witnesses from both
Iberville Parish and New Orleans who would “testify that he has always been
a peaceable and well-disposed person and particularly well-disposed and re-
spectful to the white population of the state” He listed several white men
who would support his reputation as a calm and reverent man. In addition,
four white men offered to act as security for him, guaranteeing that he would
treat Byrenheidt courteously in the future. The outcome of the case is missing
from the record, but it appears that Fleming was right to view the charges as
trivial. He was never arrested for insulting Byrenheidt. Fleming used selective
enforcement to his advantage.®'

Whites did not give up their power easily, however. Sometimes whites in
the Natchez district used the law to limit black people's ability to call on the
cultural scripts of reputation and betrayed the standards of behavior they set
for people of color—especially if those standards threatened white authority.
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In 1838, Baton Rouge authorities arrested John Motton, a free black man, for
heatedly screaming insults at the town’s executioner while witnessing the
public hanging of two slaves in the town square. In his petition for a writ
of habeas corpus and release from jail, Motton admitted using “language
strongly disapproving of the cruel manner in which the executioner did his
duty” His anger originated from “the excitement of the moment, when the
feelings of all bystanders were outraged.” Understanding the gravity of the
charges against him for breaching the peace and insulting a white man in the
presence of others, Motton assured the district court judge that he had not
used “imprudent or disrespectful expressions towards any officers on duty—
or towards any other white man.” His quarrel was with the executioner. A
“bad feeling” existed between the two men. The arrest baffled Motton, be-
cause in his view he had behaved as he should have done. He only insulted
the hangman, he insisted, as did the rest of the crowd. Executioners routinely
faced insults and had bad reputations in their communities because of the in-
famy of their profession. Executioners, like debt collectors, ran a high risk of
verbal abuse and even physical assault because of the nature of their duties.**
The ritual excoriation of the executioner, then, was acceptable conduct, even
for a free black man. The concern, however, was not simply that Motton had
insulted the hangman; rather, he was arrested for “abusing the executioner
in the presence of slaves.”*?

Motton’s insulting language toward a white man in the presence of
slaves raised the hackles of the other white bystanders because it betrayed
commonly acknowledged racial and social hierarchies. One white man who
witnessed the incident, William Jackson, claimed that Motton “used language
rebellious in its tendency, & calculated to destroy that line of Distinction
which exists between the several classes of the community of this state.” With
this statement to the court, Jackson revealed his apprehension about the
power and reach of Motton’s words. By publicly challenging a white man and
calling him a “damned rascal [who] ought to be hung,” Motton encouraged
disrespect and even insurrection. Encouraging slave rebellion was punishable
by death. The judge denied Motton’s habeas request because of the insubordi-
nate and mutinous example he had offered to enslaved bystanders.>*

By insulting a white man, Motton had also broken the law, and in this
instance, white officials enforced it. A black person’s insult of or failure to
show respect to a white person was a crime in Louisiana. “Free people of color
ought never to insult or strike white people, nor presume to conceive them-
selves equal to whites,” the law provided, “but on the contrary, they ought
to yield to them in every occasion, and never speak or answer to them but

74 Part One



with respect, under the penalty of imprisonment, according to the nature of
the offense”*> Elaborate laws that criminalized African Americans’ speech
and demanded deferential behavior reinforced the racism that accompanied
slavery’s entrenchment in the antebellum Deep South and the distancing
of whites and blacks. The development of a rigid racial ideology and efforts
to make whiteness synonymous with freedom, and blackness with slavery,
depended on the everyday practice of racial difference. With his affidavit,
Jackson reminded Motton of his inferior standing within southern society.

While laws demanding deference reinforced racial boundaries, they also
betrayed the uneasiness of white lawmakers and their white constituents
about African Americans’ speech and the place of free people of color within a
slave society. When white southerners prosecuted blacks for insulting whites,
they revealed their anxiety about the impact and scope of African Americans’
words. By claiming that Motton’s actions were “calculated to destroy that line
of Distinction which exists between the several classes of the community,”
Jackson implicitly acknowledged that Motton had the power to upset racial
hierarchies. Motton may not have achieved the results he desired when he
petitioned the court for his release from jail, but his actions reminded white
southerners of his words’ influence and potential danger.

That the court adjudged him guilty does not obscure the fact that he
participated in a legal system in which he had a voice. Yet in that moment in
the town square, Motton believed he could speak up not only because the local
legal culture provided him with opportunities to do so but also because he
believed that he had, in fact, behaved appropriately. By insisting that everyone
insulted the hangman, Motton attempted to make white authorities account-
able to the standards they set for acceptable behavior.

THE LANGUAGE OF PROPERTY

Petitioners like William Hayden and Ann Caldwell reveal the ways people
of color manipulated the meanings of their reputations as “good negroes”
and exploited the rhetoric of white supremacy and black servility to pro-
tect themselves and their interests. Yet free blacks also moved beyond the
tropes of deference when leveraging the language of reputation in court. Jean
Fleming, for instance, did not simply use the rhetoric of servility to respond
to Alexander Byrenheidt’s accusations. He also used the language of property
and wealth: important business in New Orleans kept him from attending
court. Moreover, a disagreement over property triggered the confrontation
between Byrenheidt and Fleming in the first place. A few days before the
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two met along the road in Iberville Parish, Byrenheidt had sued Fleming to
recover an unpaid debt, a debt Fleming disputed and a lawsuit he resented.
Rather than behaving deferentially, Fleming subjected Byrenheidt (a man to
whom he did in fact owe money) to quite a tongue-lashing.>

Factors such as property ownership sometimes proved as important as
race when determining how Natchez district communities assessed reputa-
tion. After all, William Johnson’s standing did not stem from obsequious or
servile behavior. Rather, Johnson’s reputation as a fair-minded businessman
and property holder long offered him and his family an elevated and pro-
tected position in the larger Natchez community, allowing them privileges
often denied free people of color. Johnson was born a slave in Natchez, the
son of a slave woman and her white master, and his father manumitted him
in 1820 and set him up in business as a barber. Johnson swiftly became one of
Natchez’s most prosperous and respected free blacks. At the time of his death,
he had accumulated more than $25,000 in property. This figure included
three successful barbershops in Natchez, a farm south of town called Hard
Scrabble, townhomes, slaves, farm tools, and livestock. He filled his home
with mahogany chairs, mirrors, art, musical instruments, and books. He set
high standards of respectability and conduct for himself, his family, and his
apprentices. Although he could not vote or hold office, Johnson paid close
attention to party politics and was involved in local government. He read
voraciously, educated his children, and attended art exhibits and musical con-
certs. Johnson engaged in a good deal of business with local residents, white
and black. His associates included Colonel Adam L. Bingaman, a wealthy
and respected white man and prominent politician. Johnson’s neighbors in-
cluded the banker Gabriel Tichenor (who was the former owner and father
of Ann Battles Johnson, Johnson’s wife) and Peter Lapice, a businessman
and owner of Whitehall and Arnolia plantations. In personal and business
matters, Johnson conducted himself much like other men of the merchant
class—white or black.?”

Race (and the performance of the qualities associated with one’s race) did
not solely determine someone’s reputation or position in his or her commu-
nity. Instead, a person’s reputation could be multiple, varied, and contested.
The rhetoric of servility (obedience and deference) conveyed blackness and
subordination. But this language was unstable, as the litigation between
Antoine Lacour, a free black planter from Iberville Parish, Louisiana, and the
overseer of his plantation, a white man, suggests.

Lacour’s reputation as a responsible, independent property owner pro-
vided him with the necessary leverage to defeat white men in court repeatedly.
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Lacour was a wealthy landholder. In 1830, his household consisted of eighteen
slaves.*® Like white men of similar financial standing, he bought and sold
land, slaves, and other property, ginned cotton, rented out bondsmen, and,
when he went to court, hired white attorneys to represent him. Lacour’s illit-
eracy did not bar him from legal action. He made extensive use of the legal
system to increase his wealth, protect it, and bequeath it to others. Between
1831 and 1844, Lacour was embroiled in at least nine lawsuits—all but one in-
volved litigation against white men. He won each case.** In early 1838, he hired
a white man, Weyman Ingledove, to serve as overseer on his cotton planta-
tion. A slave-owning free black planter who employed a white overseer made
for arare figure in the antebellum South. This curious arrangement, however,
lasted less than a year; between 1839 and 1840, Ingledove sued Lacour four
times, twice for back wages and twice for slandering him as a horse thief.
He even attempted to have Lacour arrested. Ingledove’s persistent pursuit of
Lacour proved a costly mistake: he lost each case. Although Lacour could not
serve on a jury, hold office, vote, or participate in a number of other civic acts
reserved for white men, he repeatedly outmatched Ingledove.

In the late summer of 1839, Lacour’s legal troubles with his overseer began
when Ingledove sued him for back wages. In his petition to the Iberville par-
ish court, Ingledove claimed that Lacour had hired him in April 1838 to serve
as a “Labourer and overseer” on his plantation for a “term of nine months.”
According to Ingledove, near the end of the contract, Lacour had evicted In-
gledove from his plantation and refused to pay him. Lacour intended to depart
Louisiana, Ingledove claimed, “without leaving sufficient property to satisfy
the judgment which he suspects to obtain against him.” Witnesses for Ingle-
dove (one of whom Lacour had sued successfully in 1831) testified that Lacour
planned to sell his property for $100,000 and go to France where “Negros”
had “rights” and “were admitted as Generals in the Armies.” Ingledove wanted
Lacour “arrested and confined” to ensure that he would not flee the state. In
early December 1839, the parish judge ordered Lacour’s arrest but suspended
the warrant shortly thereafter when Lacour denied the charges against him and
filed a motion to dissolve the arrest. While Ingledove (and witnesses for him)
repeatedly used the language of race to refer to Lacour (reminding the court
that Lacour was a “negro” who sought the same “rights” as whites), Lacour
used the language of property and wealth. Indeed, Lacour admitted that he
planned to move to France, but he claimed that he had “plenty of . . . slaves,
movables and credits” in Louisiana, enough to “satisfy” Ingledove’s “demand.”

In the trial that followed, witnesses established the source of the men’s
disagreement. Some months prior, Lacour had lent Ingledove a horse and
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sent him, in his capacity as overseer, in search of runaway slaves. When
Ingledove returned fifteen days later without the horse, claiming he had lost
it, Lacour had terminated his employment and refused to pay him unless he
returned the missing horse. After listening to the witnesses’ testimony, the
parish court judge ordered Lacour to subtract the value of the horse—some
$s0—from the $200 he still owed Ingledove. Lacour swiftly appealed, claim-
ing that Ingledove’s theft of his horse justified terminating his employment
without pay. Two months later, the district court in Plaquemine overturned
the parish court’s decision and dismissed Ingledove’s case entirely.*’

The controversy between the two men was not over. In the spring of
1840, Ingledove sued Lacour twice more, this time for slandering him as a
horse thief. In both of his defamation lawsuits, Ingledove professed himselfa
man “of irreproachable honesty, character, and reputation” and “a good neigh-
bor and good friend.” Notably, he used rhetoric similar to that employed by
Fanny and other free blacks and claimed to exhibit “harmless and inoffensive
deportment toward all and every persons.” Despite these qualities, Lacour
had “falsely, maliciously, and slanderously” accused him of dishonesty and
of stealing and then gambling away his horse. These accusations “render him
contemptible and suspicious to the public and . . . deprive him of his honest
reputation,” he lamented. Lacour also had made threats against Ingledove
in “both the English and [F]rench languages” and had warned that if he
approached his plantation again, he would “shoot him & make his negroes
throw his dead body in the river” The district court dismissed the first lawsuit
because of lack of evidence, requiring Ingledove to pay court costs and non-
suited him (fined him for filing an inadequate case) in the second.*'

Lacour’s success hinged on both men’s reputations in their community.
Each summoned witnesses to testify on his behalf. Community members fre-
quently provided the court with verbal accounts of the controversies at hand,
descriptions of physical evidence, speculation about the circumstances of a
given case, and personal opinions about the litigants involved. The commu-
nity constituted a discriminating audience—weighing in, providing informa-
tion, and passing judgment. Such testimony sometimes shaped the outcome
of a case.”

In many ways, Ingledove faced an uphill battle when he sued Lacour.
While white men had the greatest claim to a good reputation as a result of
their superior position in the southern hierarchy, formal determinants such
as race and gender did not fully define a person’s status. Indeed, Lacour’s race
was not the only factor determining his place in his community. Although a
man of color, he had significant influence because of his position as a wealthy
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planter and slave owner. Despite Lacour’s race, his neighbors and acquain-
tances viewed him as a fair-minded and self-sufficient householder. Because
he performed effectively the qualities expected of a man of his economic
stature—honesty, rationality, reliability, and independence—he enjoyed an
elevated status, which provided him with additional leverage in court.

For Lacour, cultivating a good reputation did not mean behaving defer-
entially. He had to act decisively. Proving himself worthy to his white neigh-
bors meant demonstrating the willingness to protect his property, both in and
out of court. Propertied white men would not respect another man who did
not safeguard his property, and they would not respect a man who allowed
his overseer to steal from him. By custom and law, southern men handled
the economic aspects of their households. Part of being a competent house-
holder meant prudently managing one’s property. To demonstrate that they
were capable of heading households and able to handle the responsibilities of
freedom, free men of color had to go to court to defend themselves and their
livelihoods. Their reputation as adept heads of households depended on it.

Not a single witness, however, uttered a word in favor of Ingledove’s char-
acter or reputation, even those who testified on his behalf. One even reported
rumors of Ingledove’s gambling as an explanation for the alleged horse theft.
Thieves had particularly ignoble reputations in southern society: to be called
a thief implied a lack of trustworthiness. In a face-to-face culture in which a
man was known by his word, charges of dishonesty could not be left uncon-
tested. Trust was essential in a society where many were illiterate. Lenders
often extended credit on little more than a handshake or the borrower’s oral
promises to pay the debt. A damaged reputation might result in the loss of
crucial sources of livelihood and opportunities for employment. Charges of
theft, fraud, frequent gambling, and dishonesty could have ruinous conse-
quences and jeopardized a man’s position in his community.** With his social
and economic standing on the line, as well as his prospects for future employ-
ment, Ingledove could not afford to disregard such an allegation. Ignoring an
accusation of theft was tantamount to admitting that it was true.

Worse, by calling him a thief, Lacour publicly shamed and dishonored
Ingledove. In so doing, he damaged Ingledove’s reputation. Notions of honor
held a central social and cultural place in the slaveholding South, and white
men were especially sensitive.** Accusing a man of being a dishonest and un-
principled thief was a serious offense; it was the worst insult of all.** But to be
denounced as a thief by a black man was a particularly humiliating offense to a
white man, as Ingledove claimed when Lacour accused him of horse theft. By
raising the possibility that Ingledove was a lying thief, Lacour dishonored him
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before other white men. Ingledove felt the sting of his accuser’s words all the
more sharply because his defamer was black. Indeed, Ingledove repeatedly
(and indignantly) reminded the court that Lacour was a “man of color.”*¢

Lacour’s accusations of dishonesty and theft were not the sole threats
to Ingledove’s reputation. Whatever his economic stature, Lacour was still a
black man, and Ingledove was white. The danger derived from the repetition
of Lacour’s words. Lacour’s version of events gained additional credibility
as propertied white men repeated it. Because of the superior social stand-
ing of white men of property, their voices and opinions were thought inher-
ently more believable and authoritative than those of all others.*” Repetition
among reliable and impartial white men thus validated the accusation of theft.
Lacour’s allegation became, in nineteenth-century parlance, the “common
fame” or “common report.” It became fact. In each of the trials involving the
two men, no one questioned whether Ingledove had stolen Lacour’s horse; all
assumed he had. Once Lacour’s words circulated among whites, they attained
power—the power to dishonor a white man before other white men.

Lacour’s position among his neighbors, his ability to speak, and his use
of the local courts to protect his interests were not determined solely by his
being a man of color in a slaveholder’s regime. As a landholder with a reputa-
tion for rationality, independence of mind, fair-dealing, and self-sufficiency,
he was expected by the members of his community to act decisively rather
than deferentially.

What is more, by describing himself as “harmless,” “inoffensive,” and
well-behaved, Ingledove echoed the rhetoric of servility used by free blacks
like Fanny—a racialized rhetoric that implied blackness and dependence.
Strikingly, Lacour did not. Instead, he utilized the language of property, a
rhetoric that implied whiteness and independence. The rhetoric of reputa-
tion, then, was not always stable, and people of color capitalized on that.

L

Lacour was not unique. People of color repeatedly used their reputations as
responsible property owners and creditors (coupled with their ties to their
communities) to sue whites and other people of color to enforce the terms
of their contracts, recover unpaid debts, recuperate back wages, and claim
damages for assault.*® Some, like Lacour, even sued whites repeatedly. Suing
whites, of course, was dangerous. They risked appearing insolent. When initi-
ating lawsuits, they needed to strike a delicate balance between deference and
self-assertion. They could not forget their position within a southern racial
order dedicated to white supremacy, but their very survival might mean using
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the courts to protect themselves, their families, and their property. Having the
courage to seek redress in court against a white person might have increased
their standing in their communities, especially since courts often found in
favor of black litigants.*” But much of their legal success relied on contra-
dictions within white southerners’ competing ideological beliefs. Whites
wanted to control people of African descent, but they also valued private
property. Black litigants like Lacour took advantage of the tension between
whites’ interests in upholding and enacting white supremacy and their ded-
ication to private property, and in so doing, they protected themselves and
their resources.

When black litigants went to court in the antebellum Natchez district,
they exploited alocal culture of law and governance in which they had a voice.
Through their litigiousness, people of color searched for an immanent ten-
sion between the legal system and social relations in their communities and
a way to expose and exploit those tensions. They did this by engaging in the
politics of reputation. They depended on their ability to leverage the cultural
scripts of reputation and their ties to their community to defend themselves
and improve their situations. A good name could shield them from attack,
as it did in the case of Fanny, and sometimes even allowed them privileges
often reserved for white southerners, as it did with Antoine Lacour. What is
more, the language that black litigants exploited—the rhetoric of servility, the
language of property— (and knowing when and under which circumstances
to use that language) demonstrates their ability to negotiate the realities
of the world in which they lived. They were individuals—not anonymous
black faces—in a legal system intimately connected to the community. Black
litigants made their communities accountable to the standards of conduct
whites set for people of color and used those standards to their advantage. In
certain circumstances, they even kept white authority in check.
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In 1830, Ann (alias Jane) Corbet, a free woman of color from New Orleans, pe-
titioned the district court in Iberville Parish. She sought the return of her two
young children, Catherine and Alexander, who were being illegally held on a
plantation belonging to one Frangois Duplesis. She hired as her “true and lawful
attorney” Edmund Green, an illiterate free man of color, sending him to repre-
sent her interests in Iberville Parish and collect her children to bring them back
to New Orleans. The trial record repeatedly referred to Green as both her “law-
ful attorney” and her “attorney in fact,” and he signed his name to the petition
(with an “X”) as her legal representative.' In spite of what we might surmise to
be his lack of formal training, he advocated for Corbet in the Iberville Parish
court and helped her secure a writ of habeas corpus demanding that Duplesis
bring the children before the court and return them to Corbet’s custody.

A free black advocate like Green was a rare figure in antebellum America,
not just in the Natchez district.” Here a qualification is necessary; informa-
tion on Green is thin, unfortunately. It is doubtful that he submitted to an
examination and was formally admitted to the Louisiana bar. It is more likely
that his legal practice, if he had one, was ad hoc. Although he could not read
Blackstone or Kent, he must have learned to speak the language of law as
many ordinary residents of that place and time, including white lawyers: by
observing and participating in the local legal culture. Whether or not he had
a license to practice law, which was unlikely, the court in Iberville Parish rec-
ognized Green as Corbet’s legal representative and permitted him to proceed
as such. He was successful in helping her reclaim her children.

Both Green and Corbet—a black advocate representing a black plaintiff—
implied a shift in the existing legal order in the cotton South and created a
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dissonance between what was said in court and who was speaking. For whites
in the courtroom, the scene probably appeared jarring or farcical. The very
notion of a “black litigant” is paradoxical and points to a tension in the way that
white southerners understood objecthood and legal agency in a slave society.

Suing and acting in court in the service of one’s interests and to protect
one’s livelihood, one’s body, or one’s family involved a claim to legal person-
hood and a property-based selthood. “An action,” according to the Louisiana
Code of Practice, “is the right given to every person, to claim judicially what
is due or belongs to him.” It also involved “the exercise of that right, that is to
say, a judicial demand founded on a contract, or given by law, by which the
plaintiff prays that the person against whom he proceeds, be ordered to do
that which he has bound himself towards him to perform.” In particular—as
the Louisiana Code envisioned—white men took action and made judicial
claims. By using the courts to protect their own interests, black litigants ex-
ercised a legal personhood usually reserved for white men only. As Barbara
Welke demonstrates, “personhood, citizenship, and nation were imagined
in abled, racialized, and gendered terms.”* What is more, the legal authority
of white men was vital to the shape American law took in the nineteenth
century, for it defined those who were full members and those who were
not.> White men’s privilege and their superior claims to independence, per-
sonhood, and citizenship (all accorded by law) rested on the exclusion (as
well as the domination and ownership) of others.® Thus, when black litigants
like Corbet made claims in court, Natchez district judges, lawyers, and other
whites in the courtroom confronted situations in which objects of property
became subjects of selthood.

That a black man represented Corbet was equally illogical. Like the
“black litigant,” the “black advocate” was an oxymoron. Most white south-
erners believed black people were intellectually inferior to whites and suited
only for slavery; they were neither advocates nor active participants in civil
society. They could beg for things but not advocate for them—an important
distinction. They did not, in the minds of many whites, have the capacity for
interpretation, rational thought, or the reasoned analysis required of advo-
cates. This line of thinking had a distinguished pedigree. In Notes on the State
of Virginia, Thomas Jefferson points to the intellectual deficiency of people
of African descent to justify denying them civic equality: “Comparing them
by their faculties of memory, reason, and imagination,” Jefferson writes, “it
appears to me, that in memory they are equal to the whites; in reason much
inferior, . . . and that in imagination they are dull, tasteless, and anomalous.”
They could recite and mimic, but, as Jefferson continues, “never yet could I
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find that a black had uttered a thought above the level of plain narration.””
Black advocacy was not just incongruous, however. It was also potentially
dangerous to the social and racial order of the slave South, for it could pro-
vide an entry point into the larger system of governance. Black people—as
litigants and advocates—were outsiders, subjects of law rather than agents
of it.®

Nonetheless, on significant occasions, many African Americans man-
aged to bend the southern legal system to their will. In some cases, they could
do this through their own initiative, or through the initiative of another legal
amateur acting in their stead—such as Edmund Green. In most cases, how-
ever, the more effective strategy for achieving their goals was a very contem-
porary one: hiring a lawyer. To employ a lawyer, to get him to stand in public
and stake his reputation on the claims of a black person, was, in its own way,
an act of self-advocacy.

The region’s many lawyers who represented people of color were white
men, law’s normative persons. More than two hundred white lawyers from
the Natchez district represented black clients in the first half of the nineteenth
century. Black clients were a regular and ordinary part of the region’s attor-
neys’ practice, and with the fees lawyers collected from their clients (black
and white), many became rich. Local lawyers served all manner of clients, and
representing people of color neither damaged their reputations nor depleted
their bank accounts.

What was profitable or even routine for a lawyer, however, could ulti-
mately be troublesome for a judge. People of color suing on their own behalf
also appeared by the hundreds in the courtrooms of Natchez district judges.
While lawyers advocated, judges had to find a balance between the individual
claims made by people of African descent and the integrity of legal doctrines
and the slave system as a whole. The claims-making of black people, more-
over, pressed judges to confront situations in which the central pillars of their
society—white supremacy and private property—came into conflict.

This chapter turns away from the linguistic strategies people of color
mobilized in court to investigate white lawyers’ incentives to represent black
litigants and white judges’ motivations when deciding cases involving African
Americans’ claims. It assesses the role of white people in the story of black
litigiousness. Of course, rhetoric remained important, but rhetoric rarely led
to results without a particular institutional makeup. Understanding the in-
stitutional framework of the Natchez district bench and bar—in this case,
the makeup of the legal professionals, the internal hierarchies and values, the
incentive patterns, and the pressure points and tensions—provides insight
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into how and where marginalized peoples inserted themselves and under
what circumstances.

Yet an account of white southerners’ motivations only takes us so far
in explaining black legal action. People of color did not go to court because
whites “allowed” them to; they went because they understood their relation-
ships through a particular prism, and because they felt entitled to make de-
mands on others and that their demands should be executed. Law, moreover,
is a complex social practice neither captured by one group alone nor depen-
dent primarily on a single group’s ideological commitments. As I shall suggest
by way of conclusion, this relatively straightforward insight has substantial
consequences for how we understand the dynamic interplay between race,
rights, and law in the antebellum South more generally.

I begin, however, with a discussion of the Natchez district bar and legal
education in the first half of the nineteenth century. Examining how white
lawyers learned law is, in some ways, proxy evidence for how black people
learned to speak in the register of law. Far from showing mastery of a discrete
body of knowledge, legal practice in the antebellum South proved highly vari-
able, with diverse levels of technical skill. Most important, knowing “the law”
meant learning on one’s feet and tapping into a discourse of everyday life.

THE BAR

The Natchez district bar was lucrative and crowded.” The Old Southwest,
with its rapidly expanding economy, attracted many men looking to capitalize
on the opportunities presented by the booming markets in cotton, sugar, and
slaves. John A. Quitman, for example, moved to the Deep South to practice
law because, as he wrote in a letter to his father, money there was “plenty” and
“their cotton, sugar, tobacco and rice are always in demand, and the world
will not do without them.”'® “No part of the United States,” Quitman con-
tinued in another letter, “holds out better prospects for a young lawyer.”!!
Ambitious lawyers like Joseph Glover Baldwin—a man with only two years
of formal schooling—considered the region a “legal Utopia, peopled by a
race of eager litigants, only waiting for the lawyers to come on and divide out
to them the shells of a bountiful system of squabbling”** Lawyers moved to
the Natchez district by the dozens, having been drawn there by “exhilarating
prospects of fussing, quarrelling, murdering, violation of contracts, and the
whole catalogue of crimen falsi—in fine, a flush tide of litigation in all of these
departments, civil and criminal.”** The Lower Mississippi Valley’s booms
and busts—its enormous wealth built with speculation, unmanageable debt,
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ruthless competition, and violent exploitation—provided lawyers with an
endless supply of bickering clients. In such a place, Baldwin promised, “all the
floodgates of litigation were opened, and the pent-up tide let loose upon the
country.”** If “defective titles,” “unsound negroes,” “universal indebtedness,”
“hard and ruinous bargains,” and “an elegant assortment of frauds construc-
tive and actual” could not drum up enough clients, then the criminal docket
would. As Baldwin wrote with glee, “what country could boast more largely
of its crimes? What more splendid role of felonies! What more terrific mur-
ders! What gorgeous bank robberies! . . . And in Indian affairs!—the very
mention is suggestive of the poetry of theft—the romance of a wild and weird
larceny”'s

While many lawyers serviced regular clients, they did not specialize in
just one area of law. According to Baldwin, “the range of practice was large.
The lawyer had to practice in all sorts of courts, State and Federal, inferior and
Supreme. He had the bringing up of a lawsuit, from its birth in the writ to its
grave in the sheriff’s docket.”*¢ There was no separate plaintiffs’ bar or defense
bar. Most accepted all types of cases and did not distinguish between clients.
Many of those clients were people of color.

In the first half of the nineteenth century, national standards for legal
education were inchoate. Most prospective lawyers studied law by apprentic-
ing in the law offices of practicing attorneys. Thus, lawyers learned law-office
law—Tlocal law that suited the needs of their communities. Although some
received additional training at the few colleges with recently created law
lectureships (the College of William and Mary established the first in 1779,
followed by Brown in 1790, King’s College in 1795, and Transylvania Univer-
sity in 1799), real instruction took place on the ground in local law offices
and courtrooms. Students read law in the offices of lawyers in good standing,
usually for a period of two to three years (although this varied). For instance,
George Winchester, a prominent Natchez attorney, politician, and judge read
law for two years in the office of the Salem, Massachusetts, lawyer Joseph
Pickering. On completion of his studies he received a certificate from Pick-
ering verifying his abilities and character: “I hereby certify that Mr. George
Winchester of this town has been a student at law in my office for about two
years past, during which period he pursued his studies with much affinity;
and I further certify, that his exceptionable character and his acquirements
in professional learning are such as entitle him to the confidence of the pub-
lic”}” Others read law on their own. As Abraham Lincoln wrote in an 1858
letter, “the cheapest, quickest, and best way” to become a lawyer was to “read
Blackstone’s Commentaries, Chitty’s Pleadings, Greenleaf’s Evidence, Story’s
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Equity and Story’s Equity Pleading, get a license, and go into the practice and
still keep reading.”'® The Natchez attorney Thomas Reed and his brother,
James, read law together, and to aid him in his training, Thomas wrote a “Key
to Blackstone,” a small, handwritten notebook that he used to make sense of
various principles explored in Sir William Blackstone’s Commentaries on the
Laws of England."® Some, like John T. McMurran, had little education and
read law in the office of his uncle. Despite his modest beginnings, McMurran
eventually practiced law in the largest, busiest, and most respected law office
in the region. There he continued to learn on the job and became particularly
adept at handling commercial litigation.>* Each method—apprenticeship
and self-education—emphasized hands-on experience. Most law-office ed-
ucation focused on the practical skills of litigating and teaching students to
argue cases before a court. Students learned by doing and observing.*!

Others acquired additional training. Edward Turner, for instance, supple-
mented his practical, law-office education with a more formal legal education
at Transylvania University in Kentucky, one of the first universities to imple-
ment a law lectureship. At Transylvania University, he read Blackstone’s Com-
mentaries and developed a vision of the law as a cohesive body of rules and
principles. This vision of the law (as a unified set of principles) was newly de-
veloping in the post-Revolutionary era, as (mostly) elite, state-level legal pro-
tessionals throughout the nation sought to create a uniform, clearly defined,
and universally applicable body of law to supplant the more flexible system
of “localized law” (law that “emerged from the daily lives of actual people”)
practiced on the ground in most communities.** As a student, Turner began
exploring the notion that the study of law was a science—a set of universally
applicable principles resulting from reason, not passion. He applied his prac-
tical skills and his reading of treatises in written compositions that explored
legal issues of the time, such as his thoughts on civil government.>®

Learning to speak in the register of the law, however, did not require
formal education. Some spoke it more fluently than others. As Joseph Glover
Baldwin relayed, “practicing law, like shinplaster banking or a fight, was pretty
much a free thing.”**

At the end of their training or reading period, prospective lawyers gained
admission to the bar after appearing before a committee of local lawyers or
judges and submitting to an oral examination. After completing his law-office
education, Thomas Reed passed an exam administered by Mississippi judge
George Coulter and received a certificate granting him permission to prac-
tice law. It read, “The State of Mississippi, Be it Known that the undersigned
having Examined Thomas Reed touching his knowledge of the law and
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finding him duly qualified to practice as counselor and attorney and the said
Thomas Reed having produced satisfactory evidence of his moral character
I do hereby authorize the said Thomas Reed to practice as an attorney and
counselor in the several courts of the first Judicial District of Mississippi.”**

The rigor of such examinations varied, as did the lucidity and quality of
the prospective lawyer’s answers. Joseph Glover Baldwin described witness-
ing one aspiring attorney’s examination by a Natchez judge. The candidate,
Thomas Jefterson Knowly, “was not encumbered with any learning,” Baldwin
confided. When the examining judge began by asking, “what is a chose in ac-
tion,” Knowly answered clumsily, “A chosen action? eh?—yes—exactly—just
so—a chosen action? Why, a chosen action is—whare a man’s got a right to
fetch two of three actions, and he chuses one of ’em which he will fetch—
the one that’s chuse is the—chosen action; that’s easy, squire.”*® His answers
only grew worse over the course of his examination, and he did not receive a
license to practice law. Most candidates for law licenses were not as ignorant
as Knowly, and those with a cursory knowledge of Blackstone’s Commentaries
usually passed their examinations. Entry to the bar was not necessarily a re-
flection of a student’s formal knowledge of legal theory; instead, because the
nineteenth-century lawyer was primarily a litigator, admission to the bar gave
him the go-ahead to learn through practice.”” Practical, on-the-ground train-
ing was especially important in the frontier atmosphere of the Old Southwest
where lawyers and litigants needed to adapt legal principles to local, rapidly
changing circumstances.

el

In the midst of the bonanza of fees for Natchez district lawyers, it is no sur-
prise that attorneys took clients both black and white. Black clients were a
regular and ordinary part of their practice. At least 211 lawyers in the region
represented people of color. Moreover, such attorneys were not lawyers work-
ing exclusively for black communities; rather, they represented both whites
and blacks. The Louisiana attorney and sugar planter Charles Poydras, for
instance, established a lucrative law practice representing all manner of clients
in cases that ranged from land disputes to divorce. Atleast twenty of his clients
were people of color.”® Nathan Meriam, an Iberville Parish lawyer and judge,
often represented free women of color in their debt-recovery lawsuits, and
Thomas Nichols, another Iberville Parish attorney, represented black women
in their lawsuits for divorce.”® Between 1840 and 1860, Auguste Provosty, a
successful Harvard-educated attorney practicing in Pointe Coupee Parish,
represented at least thirty black clients. For instance, he repeatedly aided
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Martin Juge, a free man of color, in his debt-recovery lawsuits. He also repre-
sented the interests of Antoine Decuir, a wealthy, free black sugar planter.*
While many lawyers accepted people of color as clients, they just as often
served as attorneys for those challenging black people. Although Archibald
Haralson often represented Isabella Hawkins, he also represented others in
their lawsuits against her.>’ Natchez attorneys Cowls Mead and William B.
Shields frequently faced off against one another in the Adams County court-
room, alternatively representing blacks and whites. They also represented
both enslaved people and slaveholders. For instance, in 1808, Mead served as
the attorney for Coleman Grymes and his brother London in their lawsuit
for freedom against a white slaveholder, Thomas Foster. Shields represented
Foster and lost the case. A few years later Shields served as Aaron Cooper’s
attorney in his successful freedom suit against the white planter Parmenas
Briscoe. This time Mead represented the losing defendant.**

Representing people of color did not harm attorneys’ law practices, and
they enjoyed successful and profitable careers. Some went on to serve as
judges and politicians, and a number transitioned from lawyer to large-scale
planter. This seems unexpected, because the little we know about the lawyers
who represented black people in the region is negative. In particular, Judith
Kelleher Schafer argues that one New Orleans attorney who represented en-
slaved litigants was a “sleazy” and “inept” bottom-feeder.*® Schafer traces the
life of the attorney Jean Charles David, who represented nineteen enslaved
people in their lawsuits for freedom. In her portrayal, David emerges as a
corrupt man living at the bottom of the social ladder. According to Schafer,
because David represented slaves, he alienated prospective white clients of
superior wealth and standing. For this reason, he spent his life in debt.**

In the Natchez district, however, some of the most powerful and re-
spected men in the region (and even the nation) represented both white and
black clients—enslaved and free. They were leaders in their communities
and beyond, men who actively shaped the legal and political culture of the
slave South.*® Representing people of color did not appear to affect their rep-
utations, and it certainly did not jeopardize their bottom line.>® Nearly all
were slaveholders, and many were wealthy. For instance, William B. Shields
served as an attorney for a number of enslaved clients as well as wealthy white
planters. His successful law career secured him a position as a judge on the
Mississippi Superior Court, and in 1818 President James Monroe nominated
him as a judge for the U.S. District Court, District of Mississippi. He served
in that position until his death in 1823. Others who represented black clients
enjoyed similar success. John A. Quitman served as governor of Mississippi,
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a judge on the Mississippi High Court of Errors and Appeals, and a gen-
eral in the Mexican-American War; Powhatan Ellis was a U.S. senator from
Mississippi and a federal judge; and Walter Leake was both a Mississippi sen-
ator and governor.

Attorneys representing black clients were not abolitionists: indeed,
lawyering in the Natchez district provided most practitioners with the
money to speculate on land and slaves. For instance, the legal careers of
John A. Quitman and John T. McMurran set the stage for a windfall of
riches; they owned hundreds of enslaved laborers and thousands of acres
ofland.*” Charles Poydras was one of the wealthier sugar planters in Pointe
Coupee Parish. In 1860, he possessed ninety-six enslaved laborers, and he
owned real and personal property valued at $220,000.>® Those who became
judges started as lawyers, during which time they also became planters and
large-scale slaveholders. For instance, the Natchez lawyer turned judge and
planter, Edward Turner, began acquiring slaves in the 1820s, and by 1850 he
owned 220 enslaved laborers. Others owned fewer slaves, but still attained
planter status. Before he died in 1823, William B. Shields owned forty-one
slaves, and John Dutton, an Iberville Parish judge, owned twenty-eight
slaves in 1820.%° Although they did not accumulate the same degree of
wealth as Turner, Shields and Dutton resided firmly within the ranks of the
planter class. Representing black clients limited neither lawyers” opportuni-
ties for professional success nor their potential to amass enormous wealth.

Even for the less prominent, serving black clients did not damage their
reputations or hinder their ability to attract white clients. One such attorney,
William B. Griffith, commanded respect throughout the region. A native of
Maryland, Griffith relocated to Natchez around 1818 and soon gained dis-
tinction as a talented litigator. Although he did not acquire great wealth, he
was comfortable. When he died in 1829, his estate consisted of five slaves
and some luxuries, including a few hundred books.*® His clients ranged from
wealthy, white planters such as Adam L. Bingaman and Bingaman’s involve-
ment in civil litigation to Lewis Burwell, a free man of color who repeatedly
faced criminal charges in Adams County. He ran a thriving law practice, first
alone and then alongside his partner, John A. Quitman. Griffith’s reputation
as a talented and successful lawyer, as well as the opportunities presented by
practicing law in the Old Southwest, attracted Quitman to the region. On
arrival in Natchez in 1821, Quitman borrowed money from Griffith and read
law in Griffith’s office. When he passed his examination a year later, Griffith
made him a partner. John T. McMurran joined the firm in 1828, a year before
Griffith died of yellow fever.*' After Griffith’s death, Quitman and McMurran
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continued to represent both white and black clients, just as Griffith had done
before them.

Over the course of his ten-year career in Natchez, Griffith represented
at least two dozen free and enslaved African Americans in a wide range of
criminal and civil cases. He defended free blacks and slaves charged with
larceny or insulting a white person; he helped black creditors recover unpaid
loans; he aided free blacks in their lawsuits to claim damages for assault; and
he represented enslaved people suing for their freedom.*?

Griffith used his connections in both Natchez and his native Mary-
land to aid his clients. For instance, John Hamm, a man of color suing for
his freedom in Natchez, hired Griffith as his attorney, and Griffith rallied
the support of several influential white men in his efforts to help Hamm
secure his liberty. In his petition to the Adams County Superior Court in
1819, Hamm told the court that he was an indentured servant and the son
of a white servant woman, Elizabeth McGuire, and an unnamed black slave.
His mother had died “shortly after his birth” in Kent County, Maryland,
and he “was bound as an apprentice” to a local man named William Sutton
until his twenty-first birthday. With the permission of his master, Hamm
relayed, he had attended an evangelical “camp meeting” in the woods of
Kent County in August 1816. During the meeting, however, Hamm’s cousin
(also a man of color) and two other unsavory characters kidnapped him.
They then “forcibly . . . brought him down the river to Natchez where he
was transferred from one to another until . . . James H. Steele” bought “him
as a slave for life” He asked the court for his freedom from enslavement by
Steele and Charles B. Green, two local men.

Griffith went to great lengths to help Hamm gain his freedom. He began
by seeking out Sutton, Hamm’s master in Maryland (the man Hamm was
allegedly bound to as an indentured servant), and sent him a letter requesting
his assistance. Griffith asked him to secure the depositions of several local
witnesses familiar with Hamm’s status as an indentured servant and privy to
the events in question. He gave Sutton precise instructions on how to con-
duct the depositions for them to be admissible in the circuit court in Natchez.
Grifhith also called on his own professional and personal networks to support
Hamm’s bid for freedom. He suggested that Sutton seek the council of Ezekiel
Chambers, a Maryland lawyer and the brother of James Chambers, a Natchez
resident and an acquaintance of Griffith’s. Chambers, Griffith believed, would
“see that everything [was] done in due form” and “immediately.” Moreover,
with Hamm’s story and his description of his kidnapping in mind, Griffith
requested that the witnesses address the following questions: Was Hamm
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the son of a white woman and a slave father? Was he an indentured servant?
If so, indentured to “whom and for how long a period?” Was he “forcibly
taken away or kidnapped from a camp meeting held in the forest of Kent
County?” What was Hamm’s reputation “in the neighborhood?” Did anyone
in the neighborhood think of Hamm as “as slave for life or was he ever claimed
as such by anyone?” Did he have any identifiable marks on his body? Griffith
insisted that the witnesses provide “full & explicit . . . answers, and state ev-
erything which [they] thought [would] be material” in order to help “rescue
a fellow from an unjust & cruel state of slavery”

Both Sutton and Chambers swiftly came to Hamm’s aid. Sutton wrote
to the judge in the case, William B. Shields, and provided him with a copy of
Hamm’s indenture agreement. Sutton insisted that Hamm was his apprentice
and his responsibility. Whether motivated by human feeling for Hamm or by
a desire to recover his indentured servant, Sutton pledged to do anything in
his “power to [help] release him from the unrighteous bonds which the ineq-
uity of his fellow man forced him to wear.” Chambers, the Maryland attorney,
also wrote a letter to the judge, assuring him that Hamm was an indentured
servant born of a white mother. Hamm’s cousin, “a negro man named Phil,”
kidnapped him and sold him to a slave trader. “His freedom,” Chambers con-
tinued, “was not in the least degree controversial.” The evidence, he claimed,
“will be found entirely satisfactory and fully sufficient to afford Hamm’s
liberation—I have no doubt.” In addition, Chambers sent the court the depo-
sitions of twelve witnesses familiar with Hamm. Most had known him since
his birth. The witnesses claimed that Hamm was an indentured servant and
not a slave, the son of a white mother and a slave father, had been kidnapped
in Maryland, and illegally sold into slavery. The lawsuit was suspended in 1822
without explanation. But it is likely that the parties resolved their dispute
outside the courtroom. Given the evidence in Hamm’s favor, Griffith’s stature
in the Natchez community, his success in helping other wrongfully enslaved
people secure their legal freedom, and the number of whites who offered their
assistance, it is quite possible that Hamm obtained his liberty.**

L

Assessing why Griffith (and white lawyers more generally) went to such
trouble to represent black clients like Hamm is tricky. That black people’s
networks included white lawyers or patrons does not adequately answer the
question (although presumably white lawyers sometimes represented black
clients for this reason). Certainly black people cultivated relationships with
white people, including lawyers, and called on those bonds when necessary.
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But enslaved plaintiffs in freedom suits in the Natchez district were most
often the victims of kidnapping and trafficking and thus strangers to the com-
munity.** Hamm, like many enslaved litigants, was unknown to Griffith. It
could be that Griffith served black clients out of respect for or protection
of the law. If they were illegally detained as slaves, Mississippi law permit-
ted enslaved people to sue directly for their freedom in the circuit courts.**
Grifhith’s contemporaries described him as “a man of much and varied learn-
ing,” a man who had “mastered the science of law in all of its branches.”* He
held the legal system in high regard, and there were moments when the law
protected the rights of the oppressed. It is also possible that Griffith viewed
representing wrongly enslaved black clients as a species of justice: Hamm
was a free man illegally held as a slave, and thus Griffith dutifully followed
the law to safeguard a free person from the injustice of enslavement. His law
partner, John A. Quitman, described him as a “noble man” of the highest
order: Griffith, Quitman relayed, “has every quality to command respect. ..
he pursues a steady and undeviating course in the true road to professional
eminence. ... Hard application and severe logic, thorough preparation of his
cases, and astonishing energy of will are his characteristics.”*” He may also
have represented black clients as a matter of honor, statesmanship, or even
paternalism: as a member of the bar governed by a code of ethics, perhaps
he viewed it as his duty or his burden to protect and represent the weak, as
a master would his slave.*® Members of the Mississippi bar saw themselves,
in the words of another Natchez attorney and contemporary of Griffith and
Quitman, as “abody of gentlemen distinguished then, as now, and at all times,
for their integrity, patriotism, scrupulous honor, and high-toned courtesy.”*’

The desire to act as a man of honor with a sense of protectionism or
paternalism, however, also does not sufficiently address why white lawyers
took black clients. The very claims black people made in court—to freedom,
property, self-direction, civic inclusion, and civil rights—challenged the
system of racial hierarchy and black slavery from and on which white men’s
honor and paternalism derived and depended. In the slaveholders’ republic,
subjugating and dishonoring black people enhanced white men’s honor.>
Importantly, dishonoring people of African descent included casting them
as outsiders and denying them any standing in civil society.’' Representing
black clients in civil suits, moreover, would make for a strange way to bolster
honor—particularly in more routine cases like debt recovery or a suit for
back wages: it is far from the kind of highly charged symbolic behavior that
makes honor and dishonor visible to others. Instead, standing up in court
and advocating on behalf of black people’s claims was, in its way, recognition
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that these clients were more than just racialized outsiders suitable only for en-
slavement. It meant acknowledging black membership in civil society. Aiding
an enslaved man in his lawsuit for freedom or a free black woman in her claim
to a plot of land also meant working against the social and material interests
of aslave society. While it is tempting to attribute the actions of white lawyers
to a particular set of values or a worldview such as honor or paternalism, to
do so is problematic. Not least of all because it assumes that people always
actin accordance with their values and that one’s values are stable and shared
with others.>>

To return to Griffith for a moment: while he sought to “rescue” Hamm
from his “unjust & cruel state of slavery,” he was a slaveholder himself
and probably not motivated by anti-slavery feelings. He also married into
a wealthy slaveholding family: his father-in-law was the planter and judge
Edward Turner. In representing people of color, Griffith was not mounting
a challenge against the institution of slavery. As Griffith knew well, the laws
allowing illegally enslaved people to sue for freedom were not intended to
protect the rights of slaves. Instead, they protected free people from illegal
enslavement. As the antebellum legal theorist Thomas R. R. Cobb wrote,
“the suit for freedom is allowed only to those who are actually free, and are
wrongfully detained in bondage.”** The lawyers who represented people of
color were not abolitionists or early cause lawyers, and they certainly were
no saints. For instance, one of the defendants in Hamm’s lawsuit for freedom,
Charles B. Green, was also a lawyer. He and his partner, Christopher Rankin,
represented both black and white clients, and they even represented enslaved
people in their lawsuits for freedom.** It scarcely needs to be emphasized that
when talking about legal professionals we ought not to be quick to suspect
altruistic motives.

Lawyers left few clues as to why they took black clients, leaving the matter
open to speculation. In the extant personal papers and letters of lawyers and
judges from the region, no references exist to any of their black clients or to
black litigants more generally. Griffith and the other attorneys probably rep-
resented black clients for a host of reasons, including patronage and human
teeling. But given the sheer number of black litigants present in the region’s
courts and the wealth of Natchez district attorneys, money may have been a
top motivator.

Griffith, Green, Rankin, and the two hundred other attorneys who
represented people of color did not work for free, and serving black clients
could prove lucrative. Few lawsuits listed attorney’s fees among the court
costs, and most lawyers’ account books from the region have not survived.
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Thus, the evidence does not reveal what kinds of fees Natchez district lawyers
charged black clients specifically. One extant attorney’s account book, that of
the Claiborne County, Mississippi, lawyer Alonzo Snyder, demonstrates that
attorneys’ fees ranged, however. Sometimes Snyder charged his clients a per-
centage of the final judgment (typically 10 percent); in other cases he levied a
standard fee, such as ten dollars for filing a suit and twenty dollars for drawing
up a deed.* Frederick H. Farrar, a Pointe Coupee Parish lawyer and district
court judge, also charged his clients a 10 percent fee and sometimes strug-
gled to get them to pay up. After serving as Sarah Connor’s attorney for five
years in a lawsuit in which she received a judgment for $28,000, she refused
to pay his $2,800 fee. In a heated exchange of letters between them, Farrar and
Conner disagreed over both his fee and the unpaid balance. Eventually Farrar
offered to have “the amount of my fees to be fixed by any three gentlemen of
the profession, one to be selected by each of us and then to be selected by an
umpire”*® It is unclear if Conner agreed to such an arrangement. Like white
clients, free people of color hired attorneys and probably paid similar fees.
Although some free people of color in the region lived hand to mouth, many
free black people owned property and had the means to obtain a lawyer. Yet
like clients everywhere, they did not always pay their attorney’s fees. Lewis
Viales sued the free black descendants of Pierre Belly three times for failing
to pay him for his legal services after he had helped them settle the estate of
the deceased.’” Sometimes the courts added the attorney’s fees to the over-
all court costs and ordered the losing party to pay the balance. This proved
helpful for enslaved people suing for their freedom who might not be able to
raise the capital to pay an attorney. For instance, when John, a man of color,
sued George Williams, a white slaveholder, for his freedom, the court issued
averdict in John’s favor, found him to be a free man, and ordered Williams to
pay the court costs. The costs included John’s attorney’s fees—ten dollars to
be paid to William B. Griffith.>®

Black clients, however, were susceptible to their lawyers’ lack of scruples
in ways that white clients were not. In a region with a social order dedicated
to black slavery, lawyers sometimes took advantage of their black clients’ par-
ticular vulnerabilities. For instance, because she was enslaved and could not
pay her lawyer’s fees in her freedom suit, Phoebe, a woman of color in Nat-
chez, promised to indenture her son, Harrison, to her attorney until Harrison
turned twenty-one. After helping her secure her freedom and the freedom
of her children, her lawyer, Spenser M. Grayson (who occasionally repre-
sented black clients), took possession of Harrison and sold him to one Abner
Mardis. A year later, Harrison, aided by his mother, petitioned the court for

Advocacy 95



On occasion, the court costs document the attorneys’ fees. John v. Williams,
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a writ of habeas corpus, claiming that Mardis held him as his slave and kept
him from “exercising the rights and privileges of a free born person.” Mardis
brought Harrison before the court, as the writ demanded, but after he ex-
plained that Phoebe indentured Harrison to Grayson because she could not
pay her legal fees, and he bought the indenture from Grayson for $100, the
court dismissed the case.>®

Harrison’s case reminds us that we should be wary of imputing to lawyers
who represented people of color benevolent motives or anti-slavery senti-
ments: for just after Grayson had helped to free a family, he turned around
and took a property interest in a member of that family and liquidated that
property interest as soon as he could. Grayson, an attorney who on occasion
represented enslaved people suing for their freedom, bought and sold his
former client, demonstrating no evident qualms about treating black people
as chattel.%

el

White men like Grayson represented black clients for the money, but others
took matters a bit more personally. Edmund Green, whom we met at in the
beginning of this chapter, was not the only man of color advocating for an-
other before the Natchez district courts. Consider the case of Norman Davis.
Davis, an illiterate free black man from West Feliciana Parish, represented a
white man, John L. Collins, as his “attorney in fact,” a designated legal rep-
resentative not necessarily licensed to practice law. But when representing
Collins, Davis also advocated for his own interests. In 1840, Collins petitioned
the court in West Feliciana Parish, represented “by Norman Davis, a free man
of color, his attorney in fact.” Collins wanted to manumit Catherine and her
children, an enslaved family owned by his recently deceased brother, for her
“meritorious services and faithful, honest, & discreet conduct.” Catherine,
Collins added, was “acquainted with the rights of white people and the du-
ties of People of Color,” and he insisted that she would “conduct herself and
raise her children to such discreet, honest, & industrious habits that the in-
terests of society will not be injuriously affected by granting the request.”
The court permitted Collins’s request, and, in 1841, allowed him to manumit
Catherine and her children. Davis repeatedly appeared in court on Collins’s
behalf (as his “agent and attorney”) and he signed his name with an “X” to
various legal documents as Collins’s legal representative. In addition, both
Collins and Davis offered themselves as security, posting a $1,000 bond guar-
anteeing that Catherine and her children would not become public charges
or wards of the state. Davis, however, had a familial interest in this case and
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in Catherine’s manumission. The 1850 federal census shows that he, Cather-
ine, and the children lived together in Shreveport, Louisiana.®" So we might
suspect that Collins and Davis were colluding to manumit Davis’s family. Yet
Davis could have guaranteed the transaction and posted a bond on behalf of
Catherine and her children without serving as Collins’s attorney in fact. For
instance, he could have served as a surety (a person who takes responsibility
for another’s performance of an undertaking, such as an appearance in court
or the payment of a debt) guaranteeing the bond. Formally neutral parties
acted as sureties for many transactions before the courts. Among them were
free people of color who were sureties in lawsuits in which they were not
parties, guaranteeing the transactions of both white and black people.’* But
Davis was more than a surety; he took on a formal role in the case. Although
it would be surprising if Davis had been examined before a judge and formally
admitted to the Louisiana bar, the West Feliciana Parish court allowed him
to represent a white man in his request to emancipate an enslaved woman
and her children. While it is not clear why Collins and Davis made such an
arrangement, maneuvering before the bar was possible for many people in
this society, regardless of how much technical law or legal theory they knew
or whether or not they were literate. Davis’s interest in this case, however, was
familial, as opposed to the more overtly material interests of many lawyers in
the region who represented black clients.5*

Ll

While it is difficult to separate black clients’ voices from the mediation of their
lawyers (as well as that of court clerks who recorded their testimony), what
emerges from the documents are personalized tales of self-advocacy told by
black litigants. Indeed, if lawyers alone shaped the lawsuits, then the stories
presented would be more formulaic. The cases, however, were co-produced:
while attorneys certainly provided their clients with litigation strategies, legal
arguments, and advice about how to shape their testimony, the cases reflect
the differing perspectives and varied personal histories of black litigants. The
interrogatory in John Hamm’s freedom suit, for instance, followed his version
of the kidnapping and his genealogy. Thus, we might deduce that black clients
compelled their lawyers to work for them in ways that reflected their inter-
ests, their version of the events in question, and their claims to personhood,
property, family, and freedom. The extant evidence does not permit us to see
how black clients chose their attorneys, the deals they made with them about
payment and representation, and the specific division of labor between client
and attorney. Yet they had many lawyers to choose from. Some, like Griffith,
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probably had better reputations for success than others. But regardless of the
lawyer they chose, black litigants persuaded their attorneys to make sure their
personal requests and needs were heard and met in the courtroom. What
is more, lawyers may have represented black clients for a range of reasons,
including financial ones. But they had access to those clients in the first place
because there were black clients to be had—a multitude of people who knew
their rights had been violated and who sought to press their claims in court.

THE BENCH

Attorneys throughout the region took property interests in black people—
as clients and as slaves. Many of the lawyers in the Natchez district became
wealthy. Becoming wealthy meant putting their earnings in the most poten-
tially lucrative investments of the time: land and slaves. Nearly all Natchez
lawyers became planters, and they identified with the values of the planter
class.®* Many, like John A. Quitman, turned opportunities before the bar
into profitable investments and used the returns on their investments to sup-
port a certain type of lifestyle: one that included “fine horses,” “well-dressed
and very aristocratic servants,” and “costly Port, Madeira, and sherry.”*®
“Cotton-planting,” according to Quitman, “is the most lucrative business that
can be followed. Some of the planters net $50,000 from a single crop.”5® It was
men like Quitman, moreover, who became not only great holders of property
but also the primary regulators thereof: judges.®’

In the antebellum Natchez district, at least half of the courts’ daily busi-
ness involved the commercial law of slavery and the regulation of black peo-
ple as property.®® Yet judges confronted people of African descent as property
(property they both owned and regulated from the bench) and as litigants
in their courtrooms. Hundreds of the disputes that came before the region’s
courts involved claims made by people of color. While litigants of color were
not unusual, they were also potentially problematic, as were their claims to
property, family, and freedom. The claims-making of people of color caused
judges to grapple with the civic standing of those whom southern law made
into property. When black litigants sued in court, they asserted a legal person-
ality usually exercised by white men, and their actions forced judges to think
about the far-reaching consequences of their claims.

Evidence of judges’ attitudes on the place of black litigants in their court-
rooms and their everyday decision-making is slim. Civil litigation in Missis-
sippi involved jury trials, and the voices (or words) of judges rarely made
it into the lower court record.®® Most civil trials in Louisiana were bench
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trials administered by a judge (although plaintiffs could and sometimes did
request a trial by jury in any civil suit except those involving debt recovery),
but judges’ final pronouncements tended to be routine and formulaic and
rarely revealed their position on people of African descent acting at law.”
Just as often, final judgments went missing from the trial record. On occasion,
however, Natchez district judges used their judgments and other writings to
work through their uncertainty about the tensions inherent in black litigants’
claims to property, personhood, and civic identity. Given their background
as lawyers and their social position as planters, one might predict that judges
would either act like the region’s attorneys who disregarded the race of their
clients in favor of fees or like slaveholders who might be generally ill-disposed
to black litigants. But their thinking proved more complex.

In the 1820s, Edward Turner, the prominent Mississippi lawyer turned
judge and planter, presided over at least forty-five cases involving African
Americans (many of them freedom suits) as a circuit court judge in Natchez.
While the trial records themselves reveal little of Turner’s thinking about
black litigants, people of color found some redress in his courtroom and
many won their lawsuits.”" Turner owned hundreds of slaves in his lifetime,
but his early writings as a student at Transylvania University provide some
insight into his uneasiness regarding slave ownership, and more revealing, his
thoughts on the civic identity of people of color. It was before the bar, Turner
argued as a young man, that black people should lay claim to property and
personhood—and by extension, to civil rights.

In 1799, Turner wrote and delivered a “Composition on Slavery” to his
tellow students and professors at Transylvania University. In it, he made ar-
guments unexpected for a man who would later become one of the larger
slaveholders in Natchez. His thoughts in the “Composition” demonstrate,
however, that at least one legal official in the Natchez district grappled with
the entanglements of race, property, and the legal personality of black people
and came to the conclusion that the courtroom represented a site in which
they could air their grievances and make their claims. He made such argu-
ments by appealing to the language of natural rights and property ownership.

Turner began his “Composition on Slavery” by asking his listeners to
keep an open mind, “exercise patience,” and not “condemn” his “opinion”
until hearing him out. He understood that he had “long-established prin-
ciples to combat and deep-rooted prejudices to defeat . . . but I do not fear
surmounting all those obstacles in the course of my argument in the common
cause of Justice and humanity” He then embarked on a powerful denunci-
ation of slavery and the slave trade: “The transporting of slaves from their
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native country to America was contrary to human nature and a disgrace to
our country. I need not at this enlightened period labour to prove. The mind
that has adequate Ideas of the inherent rights of mankind, and known the
value of them, must feel its indignation against the shameful practice of our
forefathers, of making mere goods and chattles of human beings.” Yet while,
“by the eternal principles of human Justice, no master in the state has a right
to hold a slave in bondage for a single hour,” “the law of the land.. . . has autho-
rized a slavery as bad or perhaps worse than ever England knew.” Positive law,
Turner argued, contradicted and undermined the laws of nature. It was man-
made law, after all, that transformed people of African descent into objects of
property. Turner was not alone in his reasoning. Other legal professionals of
the time grappled with the tensions between natural law and positive law and
their relationship to slavery. For instance, when arguing before the Supreme
Court in the Antelope case (in February 1825), Francis Scott Key, the attorney
representing the interests of several hundred African captives, insisted that
“by the law of nature all men are free,” and positive law that made people into
property was hypocrisy.”* Similarly, Turner reminded his listeners to remem-
ber the principles of the Revolution and their joint commitment to natural
rights: “We may talk of liberty in our public counsels, and say we feel a rever-
ence for its dictate and flatter ourselves that we detest the ugly monster—but
so long as we cherish the poisonous weed of partial slavery amoung us, the
world will doubt our sincerity.—In the name of heaven, with what face can
we call ourselves the friend of equal freedom and the inherent rights of our
species, when we pass laws contrary to each, and are using our utmost en-
deavors to prevent our government’s legislating in behalf of the oppressed.
Today we may be aroused as one man against the invader of the rights of his
tellow creatures: tomorrow we may be guilty of the same oppression which
we reprobated and resisted in another.”

Why, Turner asked his listeners, deny people of African descent rights
to life, liberty, and property? “Is it because the colour of those victims is not
quite so delicate as ours? Is it because their untutored minds (humbled and
debased by the hereditary yoke) are less capacious than ours? Or, is it because
we have so long been habituated to their deplorable situation, as to have be-
come callous to the horrors of it—that we are determined to keep them and
their offspring until time shall be no more, on a level with the brutes?”

Turner then asked his listeners to imagine for a moment what one such
“unhappy victim”—a slave—might say when “pleading at the bar of justice,
the cause of himself and his fellow sufferers—what would be the language of
this oration of nature?” Here Turner alluded to John Locke’s formulation of
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the “state of nature,” a place where all are born equal in regard to their rights
to life, liberty, and property. By ventriloquizing a slave using the language of
property and natural rights in particular to speak before the bar about his
condition—and making a reasoned argument when doing so—Turner re-
vealed his position on black people and the law: “This my imagination tells
me he would address his hearers: “‘We belong, by the laws of the country to
our masters, Subject to our rigorous doom—We do not wish them to lose
their property—We do not wish you lawmakers to compel an immediate
emancipation of us or our posterity, because Justice to their fellow citizens
forbids it” Respect the laws of property, Turner reminded his listeners, but
remember your moral duty. “We only supplicate you not to restrain the gentle
arm of humanity which it may be stretched forth in our behalf,” said Turner’s
“unhappy victim,” “not to oppose that moral or religious conviction which
may at any time incline a majority of you to give freedom to us or our un-
offending offspring—not to interrupt legislative interference to the course
of voluntary manumission . . ” Turner continued, “We have not (would he
argue) rebelled against our masters—We have wielded our necks, submissive
to the yoke, and without a murmur remained satisfied, in the destruction of
our natural rights.”

“What could we answer to arguments like these,” Turner asked his audi-
ence. How does extending “equal rights” to the oppressed impede the rights
of others, he wondered. Is “our vanity and self consequence wounded at the
idea of a darky African participating equally with ourselves in the rights of
human nature, and rising to a level with us, from the lowest point of degrada-
tion? Prejudice of this kind, my hearers, are often so powerful, as to persuade
us that whatever countervails them is the extremity of folly, and that the pe-
culiar path of wisdom is that which leads to their gratification.””

In this composition, Turner did not explicitly argue for an end to the
institution of slavery, gradually or otherwise. He was more interested in
stopping the passage of laws limiting voluntary, individual manumissions.
He remained, after all, cognizant of the property rights of slaveholders, as
did the slave he ventriloquized. But Turner also delivered a powerful argu-
ment for the extension of natural rights to people of African descent—rights
he defined as not simply “inherent” but also “equal” and endowing “equal
freedom.” Most important, he imagined that the place where one would ad-
vocate for those rights was before the “bar of justice,” by availing himself of
the rhetoric of law. Such a person, moreover, would do so by appealing to the
language of property rights—the same language that southern slaveholders
used to defend their right to hold people as property. What is more, in asking
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his listeners to imagine an enslaved person appealing to the “bar of justice,”
Turner invited his audience to recognize people of color as legally responsible
persons rather than property.

Ashe got older, however, Turner’s worldview and values evolved. In 1860,
more than sixty years after delivering this composition and near the end of his
life, Turner revisited his early work and wrote the following notation: “This
was spoken by me at the Tra. University on 24th May 1799. Sensible of my
incompetency to speak with propriety on any subject, but particularly that
of slavery cause me to rise with diffidence and distrust.”’* It appears that his
thinking changed over the years—how quickly is hard to say. Within a de-
cade after delivering his “Composition,” he started to acquire slaves himself.
Nonetheless, Turner began his legal career with doubts about the exclusion
of people of African descent from civil society, and throughout his tenure
as a lawyer and a judge—and even as he accumulated slave property—he
treated black litigants as if they had a legal personality (as did his son-in-law,
William B. Griffith). It was before the bar, after all, that Turner had imagined
that people of color should make such claims.”®

Ll

The civic identity of people of African descent and the restrictions on their
right to participate as equals before the “bar of justice” troubled other judges
in the region as well. When faced with black litigants in their courtrooms, lit-
igants who claimed rights to property and self-possession, judges had to face
head-on the contradictions in the values they held most dear—specifically,
the tensions between race and property. Consider, for example, the position
of the judge in Pierre Salvador’s 1844 lawsuit against John C. Turner (a law-
suit I discussed at length in chapter 1). In that lawsuit, Salvador, a free man of
color, sued Turner, a white man, in the district court in Pointe Coupee Parish
to evict him from his land. With the backing of the Preemption Act of 1841
that provided settlers with the opportunity to buy public land at a reduced
price, Salvador had settled on nearly two hundred acres in Louisiana. Turner,
however, had also made a claim on the same lot and argued that Salvador had
no right of preemption because he was black and thus excluded (in Turner’s
mind) from citizenship. Turner was not alone in sketching a picture of the
normative American citizen as white and male. For instance, Joseph Lumpkin,
the chief justice of the Supreme Court of Georgia, spent a good deal of his
time on the bench denying that free blacks ever were or ever could be citizens
of either Georgia or the nation.”® In late 1845, however, the court in Pointe
Coupee Parish ruled in Salvador’s favor and declared Turner a trespasser.”’
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In his final judgment, Judge H. F. Deblieux thought carefully about
whether or not personhood and civic identity could be extended to free peo-
ple of color. Ultimately he decided that it was not up to his court to “inter-
fere” in or act on the question of citizenship, and even if his court “could be
called upon to decide whether a free person of color is a citizen of the United
States, one would find the preponderance of authorities is in the favor of the
plaintiff””® Before rendering this judgment, however, Deblieux had turned to
others with authority on the matter. In particular, he cited a section of James
Kent’s Commentaries on American Law in which Kent explored the ambiguity
of the citizenship status of free blacks. Deblieux appeared to follow Kent’s
position that “in most of the United States, there is a distinction in respect to
political privileges between free white persons and free coloured persons of
African blood; and in no part of the country, except in Maine, do the latter,
in point of fact, participate equally with the whites, in the exercise of civil
and political rights.””® But, as Kent indicated, the rights afforded to citizens
differed according to gender, race, and jurisdiction. Free blacks, like white
women, were citizens but barred from holding office or voting according to
the laws of their state of residence.®® Free people of color faced legal restric-
tions on their full participation in civil society, yet they were not excluded
from citizenship. Because both the questions of who could be a citizen and
what rights citizenship entailed remained inchoate in this time period, Salva-
dor’s lawsuit forced Deblieux to confront the possibility that people of color
could lay claim to legal personhood, if not citizenship.

What is more, Deblieux could not ignore black public presence; indeed,
in the 1840s, he presided over many lawsuits involving people of color. Like
Edward Turner, Deblieux also acknowledged the legal personhood (and the
rights associated with it) claimed by litigants of color, for in his courtroom they
routinely sued to protect their rights to property, family, self-ownership, and self-
direction.*" Such lawsuits compelled judges like Turner and Deblieux to formally
assess the relationship between race and civic identity.

Yet lawsuits like Salvador’s also pressed judges to choose between the
two most important foundations of their society: racial hierarchy and pri-
vate property. When faced with this paradox, Natchez district judges found
themselves in good company. As Adrienne Davis has shown in her study of
race, sex, and private law in the nineteenth-century South, inheritance cases
involving the transfer of wealth from white men to black women and children
forced southern judges to figure out ways to preserve property rights without
upsetting racial hierarchies. But protecting the testamentary freedom of white
men meant walking a thin line, for these cases, as Davis argues, “threaten[ed]
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antebellum economic and social hierarchies predicated on race, gender, and
(enslaved) status.”®* Judges like Turner and Deblieux were well aware of the
tension between whites’ dedication to controlling people of African descent
and their commitment to private property—the very same contradictions
black litigants exploited when they went to court to protect their interests.
At the level of practice, however, this tension remained difficult to resolve.
The courts, then, found themselves caught in a bind. At stake was the
primacy of private property; undermining property rights meant undermin-
ing slavery. As one southern state constitution put it, the “right of property is
before and higher than any constitutional sanction. .. the right of the owner of
aslave to such slave and its increase is the same and as inviolable as the right of
the owner to any property whatever.”®> When the sanctity of property was on
the line, extending rights to people of African descent sometimes proved more
palatable than upholding the social and cultural norms of racial hierarchy.

el

While on the bench, many judges from the region invested considerable time
and resources in assessing the claims of black litigants. They did not dismiss
the charges made by litigants of color out of hand; rather, many took African
Americans’ claims to self-possession and self-direction seriously and made a
concerted effort to get to the bottom of a dispute. In so doing, they demon-
strated that even in a racially and economically stratified society, white people
were not the sole arbiters of knowledge or truth.

The “commission,” for instance, demonstrates that under certain circum-
stances, white judges privileged African American knowledge. On many oc-
casions, judges in both Mississippi and Louisiana issued a commission to
take the depositions of witnesses from outside the county. In some cases,
such testimony came from witnesses in a neighboring county within the
state; in other cases, judges sought witness testimony from places as far off as
Pennsylvania, Ohio, Virginia, and “the Island of Domingo.”** Sometimes an
authorized commissioner (such as a notary) would travel to take the deposi-
tions. Yet more typically, the judge allowed any local official with the capac-
ity to administer an oath to take the depositions. Along with a request for
testimony, the judge would also send an interrogatory. After the depositions
were taken and returned, the judge read the testimony in open court during
the trial. Commissions were expensive and time-consuming.®* To get one,
plaintiffs had to appeal to the judge and demonstrate that their case would
be strengthened by testimony from distant witnesses.*® Doing so meant con-
vincing the judge that the case had merit. Although on occasion judges sent
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commissions for black litigants in cases involving divorce or debt recovery,
most commonly judges issued commissions in enslaved people’s lawsuits for
freedom.®” By sending commissions in freedom suits in particular, judges
put considerable work into assessing the legal personhood of the enslaved
plaintiff. Rather than readily assuming that black litigants were slaves (and
thus objects of property moving through the economy rather than legal per-
sons), judges conceded (at least temporarily and during the suit) that they
were legal subjects.

When requesting commissions, black litigants compelled judges to
acknowledge that there were some circumstances in which the words and
stories of people of color could be credited. The witness testimony taken
by commissions played a central role in helping determine outcomes in
such cases because they provided details about events outside the courts’
jurisdictions. Without local knowledge of the people and circumstances in-
volved a given case, courts frequently turned to testimony offered by distant
witnesses. In general, the information witnesses provided, their testimony
about the events in question, their assessments of the character and actions
of the people involved in the disputes, and their opinions on the matters at
hand helped weave together a story about the circumstances of a case. These
narratives aided the court in its attempts to assess the litigants’ competing
claims. Through their use of witnesses, black litigants wielded their ties to
their communities—both local and distant—to their advantage and em-
ployed their extensive social networks on their own behalf. For instance, in
Frank Irwin’s freedom suit, witnesses from outside of the local community
helped the district court in West Feliciana Parish determine his status as
a free man. In his 1837 petition to the court, Irwin contended that he was
born a slave in Pennsylvania and gained his liberty at the age of twenty-one.
He then moved to Cincinnati, Ohio, and lived there for several years as a
free man before he was “seized and delivered as a slave” by a man named
Harris. Harris had “carried” him to Kentucky, Irwin recounted, and “after
much cruel treatment,” sold him as a slave to Thomas Powell, a Kentucky
man temporarily residing in Louisiana. Powell denied Irwin’s allegations and
insisted that he was his slave.

Here were two parties, with irreconcilable stories, one black and one
white. One of them was lying. The district court judge, Thomas Jefferson
Morgan, issued two commissions to examine witnesses in Ohio and
Kentucky and establish Irwin’s “true” status. The witnesses offered their
testimony to justices of the peace and notaries public from their home
jurisdictions, which then sent the depositions to the court in Louisiana.
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If, as some legal scholars suggest, we find “the truth” in the courtroom by
telling the most believable story, it is significant that the stories told by
black people were heard and credited. To be believable, stories must be
familiar.*® White men—particularly property-holding white men—could
“literally create truth with their words.”®® By virtue of their position in the
southern hierarchy, they were considered the most credible. By contrast,
the significance of this procedure (sending a commission to uncover the
truth) was that it conceded the possibility of a white man lying and, more
important, that there was no racial monopoly on truth and knowledge.”

Irwin and the circumstances that brought him into Powell’s possession
were not well known in the greater West Feliciana Parish community. Thus,
witnesses from outside the area proved central for the local court to determine
Irwin’s status, his personal genealogy, and the course of events that brought
him to Louisiana. Moreover, for those not familiar with Irwin, descriptions
of physical characteristics from the witnesses ensured they were dealing with
the right man. Witnesses portrayed him as “dark but not very black,” “tall,”
“large boned,” “with blunt & heavy features,” and a “clumsy looking negro.”
The court then matched those (racialized) descriptions to the man petition-
ing for his freedom in West Feliciana Parish.

The witnesses’ accounts, however, painted a blurred picture. Indeed, in
his final judgment, Judge Morgan remarked that he had “no small difficulty
in reconciling their testimony.” Witnesses on Irwin’s behalf claimed that al-
though he had been born a slave in Pennsylvania in 1809, his master freed him
when he reached the age of twenty-one. Several white men from Kentucky,
however, recounted a different version of the story. These men claimed that
Irwin was born a slave in Pennsylvania in 1809 and brought to the state of
Kentucky shortly after his birth. He had remained in Kentucky as a slave on
the farm of General James Taylor until he ran away in July 1830 to Ohio, where
he lived for several years. Taylor had found Irwin in Cincinnati a short time
after he “eloped,” although due to his age and infirm condition, he did not
capture Irwin himself. Thus, Irwin remained in Cincinnati and lived as a free
man. In 1836, however, Taylor sold Irwin to his son-in-law, a Mr. Harris. Harris
promptly traveled to Cincinnati, seized Irwin as his property, brought him to
Kentucky, and sold him to Powell.

After sorting through the various accounts from faraway witnesses,
Judge Morgan drew the following conclusions: Irwin was born in 1809 in
Pennsylvania and lived in Cincinnati from 1830 to 1836 with his master’s
knowledge. All of the witness testimony supported these suppositions. Thus,
Morgan deduced, Irwin was a free man because he was born in Pennsylvania
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and lived in Ohio in the years after the 1787 Northwest Ordinance prohibited
slavery north of the Ohio River. Moreover, Morgan continued, “even if he
was born a slave, having resided in the state of Ohio with the knowledge,
consent, and approbation of his owner at that time, he is therefore free”
Taylor, Morgan argued, in essence consented to Irwin’s residence in Ohio
because he did not take any legal action to recapture him. Therefore, the
judge found Irwin a free man and ordered Powell to pay the costs of the law-
suit. Although Powell appealed, the Supreme Court of Louisiana affirmed
the lower court’s decision and again ordered Powell to pay costs. While the
witnesses offered competing accounts, the judge uncovered the correspond-
ing pieces of the story and used that testimony to determine Irwin’s rightful
status as free.”!

The commissions Judge Morgan sent on behalf of Irwin provide tangible
evidence that he took the claims of people of color seriously and invested
material resources and time in resolving them. What is more, Irwin’s lawsuit
indicates that judges were open to the idea that people of African descent
had privileged forms of knowledge, especially of their personal histories
and genealogies. Whites did not have a monopoly on truth, knowledge, or
reason.

L

Judges in the region also devised ways to deny black litigants’ claims to
self-possession and self-direction. Thomas Jefferson Cooley, a lawyer
turned district court judge from Pointe Coupee Parish, was one such figure.
Throughout the late 1830s and early 1840s, Cooley practiced law in the parish
alongside his son, William Henry Cooley. Both father and son represented
white and black clients in lawsuits over unpaid debts, land disputes, back
wages, and other disagreements. As their black clients frequently won their
cases, Thomas and William probably put similar effort into representing their
black clients as they did their white ones.”” In the mid-1840s, the governor
appointed Thomas Cooley as a judge in the Ninth Judicial District Court in
Pointe Coupee Parish. In that capacity, he began to preside over cases involv-
ing black litigants and occasionally issued verdicts in their favor.”

While Cooley’s final judgments tended to be brief and formulaic or (most
often) missing from the trial record, one extant opinion reveals his attitudes
on the place of black litigants in his courtroom and the position of free people
of color in a slave society. In 1854, Tom, an enslaved man, appeared in Judge
Cooley’s courtroom and sued his owner, René Porche, for his freedom. Tom
claimed that Porche was “contractually obliged” to grant him his liberty. In his
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petition, Tom informed the court that five years earlier, he had entered into a
self-purchase contract with Porche for $200.”* He had fulfilled his end of the
bargain and paid Porche the agreed-on amount, Tom contended, but Porche
refused to live up to his promises and continued to hold him as a “slave for
life” Tom asked the court to enforce the terms of his contract and “condemn”
Porche to “liberate & emancipate him according to law” Moreover, several
white men testified on Tom’s behalf, supporting his assertion that Porche had
publicly acknowledged his “contract to emancipate Tom.” William Cooley
(Judge Cooley’s son) served as Tom’s lawyer and testified that “Tom had
come to him to ask him to sue Porche for his freedom,” and because he knew
that Tom had paid him the agreed-on price, William Cooley thought Tom
had a “clear case” His father, however, disagreed and dismissed the case as
a nonsuit, claiming that the contract was not in compliance with new state
laws governing manumissions. In particular, he argued, Tom’s master did not
post the now-required “bond with good security” in the event that “the slave
if emancipated and allowed to remain in the state, shall not become a public
charge.” Because of this and other violations, the contract did not conform to
the law and was now invalid. To that end, he wrote that Tom “has a right to
his freedom by virtue of the contract with the defendant—but the defendant
is protected by the repeal of the law which existed at the time of the contract.”
Tom remained enslaved, and he probably never recovered the $200 he paid
Porche for his freedom.

Cooley’s final judgment in this case, dated June 6, 1855, was long and de-
tailed, and he used it to undermine the claims of people of color—ostensibly
in the name of maintaining public order. To demonstrate that the contract
did not comply with current state law, he spent considerable time describing
the changes in the manumission laws that occurred after Tom and Porche
had entered into an agreement. Yet he also used his judgment to comment
on the manumission of slaves and the role of free people of color in a slave
society—opinions that he used to support his decision to deny Tom his legal
liberty. “As a general rule,” he wrote, “it is a dangerous thing to emancipate
aslave .. . it adds to an intermediate class, the very existence of which had a
tendency to create discontent among those who are left in the inferior state.”
Free blacks were potentially treacherous, and while Tom might have had a
claim to freedom, “the public safety and the public policy must sometimes
override individual rights.” Here Cooley appealed to a vision of the legal sys-
tem that restricted individual liberties in favor of protecting the public order
and maintained patriarchal hierarchies (what Laura Edwards has called, “the
peace”).”® Indeed, it appears that Cooley found the use of the courts to create
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an “intermediate class” of free blacks distasteful and dangerous. In Tom’s case,
he sought technicalities in the law that could be marshaled to deny Tom’s bid
for freedom. Cooley may have represented black clients on occasion, and he
may have allowed them an audience in his courtroom. Yet his maneuvering
in Tom’s lawsuit indicates that he only did so because the structure of the law
(which allowed people of color to sue in certain circumstances) said that he
must. When he had the opportunity to deny African Americans’ claims to
freedom and to personhood, he took it.”

Cooley’s language in Tom v. Porche points to the contradictions inher-
ent in black people’s claims to a legal personality and to self-possession.
While black litigants were both frequent and common, they were also po-
tentially problematic and in the eyes of Cooley, threatening. When faced
with people of African descent as litigants in their courtrooms, legal officials
confronted situations in which objects of property became legal subjects.
Judges in the Natchez district had their eye on these contradictions and
struggled with them.

L

When assessing the role of white judges and lawyers in black people’s
lawsuits, we might ask how best to integrate them into our account of black
litigiousness. This is ultimately a question of how much weight we should as-
sign to particular factors in our accounts of causation. There can be no doubt
about the importance of legal expertise, even though, as  have demonstrated,
such expertise sometimes remained underdeveloped. Lawyers were import-
ant co-producers of black people’s lawsuits. Judges pose a harder problem.
But at the very least I would urge that we avoid a common metaphor for the
judge, that of the gatekeeper. Not only does this not adequately capture the
ways that judges struggled with the presence and claims of black litigants;
it also raises a knotty interpretive problem. Viewing black litigiousness and
claims-making through the framework of what whites would allow or what
they wanted makes a number of assumptions. First, it assumes that peo-
ple share an ideology and that ideologies remained stable over time. Judge
Edward Turner’s “Composition on Slavery” provides evidence not only of
the complex, variable, and contradictory nature of a person’s thinking but also
shows how it might evolve or change over the course of his life. Second, this
framework assumes that people will act in accordance with their ideology. Yet
judges consistently made decisions that did not align with their values and
found ways to justify them or set aside their own distaste. White southerners
were capable of acting in ways seemingly contrary to their ideologies and
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sometimes even temporarily suspended their intolerance in the context of
their daily lives.”” Third, examining black litigiousness through a framework
of what whites would permit also makes assumptions about the consistency
or even autonomy of law: law reflects culture, and certainly white slavehold-
ers wrote the laws and peopled the courtrooms, but they were not of a single
mind and not without their internal contradictions. Finally and most import-
ant, this framework assumes that knowledge and power are centralized and
hegemonic. Yet the legal action of black people in the antebellum South—
scores of people mounting claims in court—demonstrate that whites did
not have a stranglehold on power, knowledge, and truth, or for that matter, a
stranglehold on the law.

Black litigants were not present in the southern courts simply because
white people allowed it; and indeed, many, like Thomas Cooley, would have
banned their presence if possible. These were the same courts, governed by
the same laws, that ordered the hangings and whippings of black people,
policed all aspects of their lives, and regulated an economy centered on the
commodification of their bodies and their labor.

Black litigants were present because they understood that law is not a
resource monopolized by one group of people. Instead, it reflects the con-
tradictions, tensions, and messiness of people’s lived experiences and daily
interactions. People of African descent were acutely aware of the world in
which they lived and of those contradictions, and they knew when to exploit
them to their advantage. What is more, they were litigants, claims-makers,
and clients because they envisioned themselves as such—as a people with
rights (even if limited), rights that had been violated.

Perhaps, then, we might raise another set of questions: What is the sig-
nificance of black litigiousness? Or more precisely, what did it mean when
the men who shaped the slave economy and the legal and political culture of
the South took black clients and heard the claims—and demands—of black
people in their courtrooms? When white judges and lawyers recognized black
people as legally responsible persons, not property—even temporarily—
they gave the lie to one of the most important components of the proslavery
ideology: that people of African descent were natural “children” incapable of
self-government and self-direction. And even if they did not intend to, even
if they just wanted to take cash out of black people’s pockets, even if they
telt they were in a bind—when they stood up in a public courthouse beside
a black litigant who demanded to direct aspects of his or her own life, they
helped that person claim rights. For the white slaveholding South, this was
part of its own undoing.
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In the first three chapters of this book, I have tried to provide a frame-
work for the claims-making of people of color in the Natchez district—the
stories, strategies, and points of entry. The second half of this book examines
the scope and significance of their litigiousness. The final four chapters turn to
the specific types of claims black litigants brought before the courts—claims
to property, freedom, and family. When appearing in a public courtroom to
assert the right to recover debts owed to them; to own, inherit, and dispose
of property; to contract; to enjoy the fruits of their labor; to protect their
family and family resources; to ensure their futures; and to demand freedom,
black litigants (male and female, single and married, young and old, wealthy
and poor) proclaimed and exercised a civic personality and in the process
expanded the boundaries of the possible.
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In 1828, Ben Lewis, a free black man, sued Samuel Patterson, a white man, in
the circuit court in Natchez, Mississippi, for the sixty-two dollars Patterson
borrowed from him the year before. As evidence of the debt, Lewis provided
the court with a promissory note signed by Patterson pledging to pay Lewis
within sixty days. Despite Lewis’s repeated requests for the money, the loan
remained unpaid nearly a year later. Lewis asked the court for the balance of
the loan and $150 in damages for his trouble. The court found for Lewis and
ordered Patterson to pay him sixty-two dollars, plus interest and court costs."

Lawsuits like Lewis’s were familiar to the local courts of the Natchez dis-
trict; debt actions represented one the most common types of lawsuits people
of color initiated. Black moneylenders were regular participants in the credit
economy of the slave South. Free people of color, in particular, repeatedly
extended loans in various amounts to both white and black people. When the
sums went unpaid, free black creditors sued borrowers to recoup the money
owed. Regardless of whether or not the defendant was black or white, free
black creditors won nearly all of their debt-recovery lawsuits: of the extant
ninety cases, black plaintiffs only lost twice. The loans free people of color
extended could be lucrative, particularly when borrowers repaid them with
interest. To protect such investments, free black creditors took several steps to
ensure that they could appeal to the force of the law to guarantee repayment
and, failing that, to compel the state to intervene on their behalf—by order-
ing the debtor to pay or even by seizing and selling his property at auction to
satisfy the debt.

Debt represented an obligation, a relationship that bound the debtor to
his creditor. The image of binding, however, troubled many. Debt signaled
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dependency on and subordination to a lender, and borrowers throughout
antebellum America (both in the North and South) consistently invoked
the language of slavery when describing indebtedness and insolvency. To
enter into a debt was to assume a dependent position, the position, some
lamented, of a slave. For many, debt potentially carried a stigma: it was simul-
taneously necessary to compete in the increasingly complex and competitive
marketplace and could even be lucrative; but it also signified failure—both
moral and financial.” To avoid the shame of debt, white planters sometimes
disguised debts as private gifts offered among friends and peers. But white
southerners could not describe their debts to black lenders in the language of
friendship and bequests offered by peers—for that would mean recognizing
a person of color as an equal. Because these particular relations of obligation
were commonly understood as forms of “bondage,” being indebted to a black
creditor put white borrowers in an uncomfortable position: being bound to
a black person was always potentially problematic, for it represented an al-
teration of the racial and social order. It was one thing to borrow from a free
black creditor; but the bonds of obligation were even more discomforting
when the lender was a slave.

In the Natchez district, a world in which blackness symbolized depen-
dency and whiteness independence, white debtors were bound to black cred-
itors. The legal mechanisms involving debt collection favored lenders—even
when those lenders were black. Under such circumstances, the courts could
serve as a place where the social and racial relations of a slave society were tem-
porarily suspended, insofar as their suspension furthered the goal of preserving
private property. This chapter examines debt recovery from its inception (the
loan) to its discharge (whether through payment or execution). The process
itself was loaded with symbolic weight, for in the antebellum South, it invoked
a set of highly charged ideas about virtue, ethics, membership, and race.

THE FACT OF LENDING

Debt was omnipresent in the antebellum United States. At some point in their
lives, most free people faced indebtedness of some form or another—rich
and poor, rural and urban, young and old, white and black. As one scholar
put it, “the antebellum economy was structured as much around borrowed
money and promises of payment as it was around the routes of rivers, roads,
canals, and, by the 1840s, railroads.”® While debt and even insolvency were
inescapable facts of life for many throughout the country in the nineteenth
century, the configuration of the agricultural economy in the cotton South
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meant that few southerners could avoid it. Smallholders and planters alike
faced an income gap between the months leading up to the harvest (when
they laid out significant expenses) and the harvest (when they could expect
payment for their crops). Many came up short in the interim, and loans from
banks, merchants, suppliers, friends, and neighbors tided them over until
the sale. In addition, because the limited supply of circulating coinage fell
far short of financial requirements, credit instruments—such as promissory
notes and bills of exchange—circulated throughout the economy in place of
hard currency. Thus, many southerners did business on credit. For instance,
one study found that antebellum southern farmers purchased nearly three-
fourths of all merchandise through credit.*

Yet in the Natchez district, credit and debt took on special meaning.
Slave-grown cotton was the most widely traded commodity in the global mar-
ketplace, and the region’s slaveholders were some of the wealthiest people in
the world. Planting cotton, however, required significant capital investment,
and farmers and planters were frequently cash poor; their money was tied up
in the most productive investments of the time: land and slaves. They relied
on credit for liquidity. To obtain credit, they planted cotton and borrowed
against their crop. People, too, were collateral. The enslaved not only pro-
duced millions of pounds of cotton worth billions of dollars; they could also
be borrowed against to attain more land and slaves. Natchez district planters
expanded their holdings through credit and speculation. Credit came easy,
and opportunity appeared limitless. The insatiable demand for cotton, aland
bonanza, slave laborers sold to the region in the hundreds of thousands,
and state and local banks willing to issue generous loans on little more than
promises created a rush of investment, production, and growth. Yet with the
booms came the busts: this frenzy also encouraged business practices akin
to gambling, the overproduction of cotton, overinvestment in slaves, and de-
pendency on credit.’ It also meant significant (and unsustainable) debt, debt
that often went unpaid. Debt actions, unsurprisingly, represented the most
common type of lawsuit found in the Natchez district’s courts.

Credit came from many sources. Banks provided loans, and investors—
bothlocal and distant—supplied capital. Yet southerners also borrowed from
one another. Planters offered their acquaintances gentlemanly “gifts.” Local
merchants floated short-term loans. Kin, friends, and neighbors borrowed
from each other when times were tight. Out of this credit economy, however,
emerged an unexpected figure: the black creditor.

People of color were more than just property and labor in the southern
economy; they were also essential arteries for capital. Much of the extant
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evidence of black moneylending stems from debt actions in the local courts
(actions only taken when sums went unpaid); thus, it is unclear how many
people of color were involved in the credit economy of the region and how
much capital they controlled. There is evidence to suggest that black lending
was widespread in the Deep South, however.® These transactions do not re-
veal the individual motivations of lenders and borrowers; court proceedings
involving unpaid loans evaluated the legitimacy of the debt, not the broader
credit relationships between the involved parties. Debt actions cannot ex-
plain why whites, for instance, chose to borrow from black people. None-
theless, it is clear that free blacks throughout the Natchez district extended
loans, large and small, to both whites and other black people. At least ninety
black men and women in the region were creditors, and they lent money to
planters and smallholders alike.

Debt actions indicate that as sources of capital, free blacks drove the local
economy and the credit system in the Natchez district in important ways.
For instance, Manuel Britto, a free man of color and merchant from Pointe
Coupee Parish, extended loans to his many of customers, ranging from small
amounts to several hundred dollars.” Rose Belly, a free woman of color from
Iberville Parish, lent even larger sums, sometimes as high as $2,000.® Free
black barber William Johnson kept detailed account books listing the sums
of money his acquaintances borrowed from him, the payments made on their
accounts, and the dates of their final installments. Johnson served as a credi-
tor for a broad segment of the Natchez population, lending money to wealthy
white planters such as Adam Bingaman and John Quitman and former gover-
nor George Poindexter as well as his nephew, William Miller, and his mother,
Amy Johnson. He lent money to scores of people each year, and the amounts
varied. His largest single loan was for $1,000, and others ranged from $100 to
$660. Many, however, were short-term loans for under $100, and some for
just a few dollars: for instance, Johnson noted in his diary on October 31, 1835,
that he “loaned Dr. Benbrook $3.00.”” A number of borrowers took multiple
loans. Over the course of 1840, for instance, one Isaac Leum borrowed money
from Johnson several times, money Leum paid back in increments. At the end
of the year, Johnson noted in his ledger that “the whole amount of his bill is
now paid and closed—Enough Said.”*° Johnson’s barbershop doubled as a
kind of bank—a place where members of the Natchez community could go
for aloan. Moreover, Johnson also served as a broker. He exchanged currency
and charged brokerage fees."' According to his accounts, his borrowers rarely
failed to pay him the money they borrowed. For example, between March
31, 1836, and March 30, 1837, Johnson lent a total of $4,700 and by September

118 Part Two



12,1839, all but $925 had been repaid. When the sums went unpaid, however,
Johnson appealed to the legal system.'?

Because many borrowers eventually repaid their debts without the threat
of litigation, the lawsuits between black creditors and their debtors only rep-
resented a small proportion of the loans extended by free people of color.
Elizabeth Pilard, a free black woman, lent money to a number of people in
her Pointe Coupee Parish community and sued to recover debts that ranged
from $100 to $200. For instance, in early 1812, Pilard used the courts to re-
coup payment for loans extended to various white men.'? Yet these lawsuits
probably reflect only a fraction of the individual loans she floated that year.
Most loans were probably not delinquent, and as one scholar has shown,
many southern creditors also preferred to deal with delinquent debtors in
private.'* Thus, lawsuits represented moments when credit relationships had
gone awry. Still, creditors—both white and black—appealed to the force of
the law when borrowers did not meet their obligations.

THE ACT OF SUING

Lawsuits between creditors and debtors concerning unpaid loans repre-
sented one the most common types of civil actions involving free black
plaintiffs. Yet for many creditors (black or white), litigation was not expe-
dient; it could delay payment while the lawsuit made its way through the
courts. Creditors pursued other avenues—such as appealing to a borrower’s
honor and sense of obligation, extending deadlines, or requesting that bor-
rowers secure the loan with a lien on their property—before appearing in
court.' But the law was always implicated in credit relationships; lenders
knew that it could be brought to bear when a debt went unpaid. Litigation,
moreover, was an attractive option because courts could draft a repayment
schedule or seize and sell the debtor’s property to satisfy the creditor’s claim.
Thus, when their requests for payment went unheeded, free black lenders
like Johnson and Pilard sued both whites and blacks to recoup the money
owed to them.

Free black plaintiffs used the courts to recover sums both great and
small. Some debt-recovery suits involved wealthier free blacks and large
amounts of money, ranging from hundreds to thousands of dollars. For in-
stance, in 1858, a free man of color, Oscar Ledufl, sued in the Pointe Coupee
Parish court to recover the $600 he lent another free man of color, John
Baptiste Leduff—a lawsuit Oscar Leduff won.'® In 1850, Antoine Decuir, a
free black sugar planter, sued Victor Dupperon, also a free black man, for a
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$2,300 debt and received a judgment in his favor in default when Dupperon
did not show up in court.'” Many other lawsuits, however, involved amounts
of as little as a few dollars. In 1840, Margueritte, a free woman of color, sued
in Iberville Parish to recoup money she lent Andeau Roth, a white man, and
the court ordered that he pay her nine dollars.'"® Margueritte lent sums of
money under $100 to several people in her Louisiana community and sued
when they did not repay her. For instance, in 1831 she sued another white
man, Simon Allain, for the sixty-four dollars she lent him and received a
judgment for that same amount.'” Margueritte used the courts consistently
to settle small debts and resolve various disagreements over property.*°
Going to court was costly; the attorney’s fees, court fees, and travel costs
could add up quickly. With large sums of money at risk, the potential gains
outweighed the costs. Yet for those suing to recover a few dollars, it might
be cheaper to use other means to force a debtor to pay. Litigation involving
amounts under $100, however, was not uncommon.?* Thus, lawsuits over
small sums further expose a culture of expecting the courts to intervene and
order the payment of debts.

Lawsuits to recover debts followed a similar formula and produced sim-
ilar results. Plaintiffs detailed the amount of money lent, the date of the loan,
and the date the debtor promised to repay the sum, and they included a state-
ment about an “amicable” and ultimately unsuccessful request for repayment
before resorting to litigation and a promissory note or notes as evidence of
the debt. On October 6, 1817, Phillis, a Louisiana free woman of color, sued
Antoine Langlois, a local white man, to recoup the money she had lent him
several months prior. Her petition was short and to the point. Quite simply,
she told the court that “on the tenth day of April in the year 1816, Antoine
Langlois of the said parish of Iberville did make his certain promissory note
in writing bearing the date aforementioned. He then promised to pay to the
order of your petitioner the sum of two hundred and seventy eight dollars on
the tenth day of April 1817—for money lent.—Yet the said Antoine Langlois,
although requested, hath not paid the sum but refuses so to do. Wherefore
your petitioner prays that the said Antoine Langlois be cited to appear before
this honorable court and be condemned to pay the above sum with interest
and costs of suit.” She included Langlois’s promissory note as evidence and
then signed her petition with an “X.” The court issued a verdict in her favor
and ordered Langlois to pay her the $278 he owned her, plus interest and
court costs.”* This was not first time Phillis sued Langlois either. In a similar
case that same year, Phillis sued Langlois to recover a $330 loan. She won that
lawsuit too.”® Phillis’s lawsuits against Antoine Langlois resembled thousands

120 Part Two



of other debt-recovery cases from the region (including those involving white
plaintiffs and defendants).

Free black plaintiffs nearly always won their debt-recovery cases. Indeed,
between 1800 and 1860, black plaintifts lost only two debt-related cases out of
ninety in the region’s courts. Two-thirds of these cases (sixty-one) involved
white defendants.”* Sometimes borrowers simply came to court to “confess”
to the debt and agree on a timetable for repayment. After failing to repay
the $175 he borrowed from free black Paulin Verret, John Kelly, a white man,
appeared in court in 1855, admitted that he owed the money, and agreed to
pay the sum promptly.*® Some defendants fled the area to avoid repayment
and moved beyond the jurisdiction of the court. Absconding, however, was
not always the best tactic as plaintiffs often pursued those who owed them
money. For example, in 1837, shortly after Rachel, Elizabeth, and Ellen Rapp
(sisters and free women of African descent) successfully sued John Fletcher
(a white man) in Louisiana for a $500 debt he owed them, Fletcher fled to
Mississippi to avoid repaying them. The three women pursued him doggedly
from New Orleans to Natchez, attempting to recover the money. Once in
Mississippi, they finally pinned Fletcher down and demanded repayment.
Getting nowhere, they sued him again—this time in the circuit court in
Natchez. The court issued a verdict in their favor, and they received a judg-
ment for $800 plus interest and court costs—three hundred dollars more
than the first verdict. In 1838, Fletcher paid the debt and covered the costs of
the lawsuit.?® Other borrowers, such as Victor Dupperon, did not show up for
their court dates, and the plaintiffs won judgments in default.>” Some debtors
denied the plaintiffs’ allegations and contested the debts supposedly owed:
George Troxeler denied owing Augustin Borie fifty-seven dollars. But when
Borie, a black man, produced a promissory note signed by the defendant, the
court ordered Troxeler, a white man, to pay up.?® If the plaintiffs proved that
the debts were legitimate and still outstanding (typically with a promissory
note signed by the debtor) then the courts consistently issued verdicts in
their favor.*®

L

The nature of credit relationships provided black creditors with a measure
of power over others. Debt might make someone have to flee the state, for
instance, and live in exile. Even then, as the case of the Rapp sisters suggests,
one was not safe from one’s creditors. Black creditors not only appealed to
the courts as a potentially neutral party; they could also use the threat of
litigation to put debtors on guard and convince them to pay and avoid the
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humiliation of seeing their private failings exposed in public. In addition,
promissory notes, like the one Borie produced in court as evidence against
Troxeler, contained the power to adjudicate relationships. Promissory notes
represented an important piece of material culture that held the power to
cause the court to decide who was a liar and who was not. Paper evidence,
then, gave black creditors authority over others, black and white. In keeping
with what T have suggested in chapter 3, we have here another example of how
whites did not have a monopoly on the truth.

CHARACTER AND CREDIT

Credit, then, was more than a financial arrangement; it also involved a com-
plicated social performance. The fact of lending was connected to the act of
suing in complex ways. When deciding whether to extend a loan, free peo-
ple of color made character assessments about their neighbors and acquain-
tances and appraised the reputations of both white and black southerners.
These facts became central to their attempts to use legal institutions to col-
lect their debts. Creditors—free black or otherwise—did not lend money to
just anyone. Free blacks carefully evaluated the creditworthiness of potential
borrowers, inquiring into their reputations and their ability to pay. In the
face-to-face society of the Natchez district, borrowers’ reputations were well
known. Creditors’ decisions to extend loans rested on their own experiences
with the borrowers or second- or third-hand information from those they
trusted. When they did not have a credit relationship with a potential bor-
rower, lenders listened to gossip and gathered information from others or
through their own observations. They might visit a potential borrower’s place
of business and observe the number or type of customers entering a store or
the condition of the crops in a field. Newspapers also provided useful infor-
mation, as they reported notices of insolvent debtors requesting meetings
with their creditors, the dissolution of partnerships, and the formation of
new businesses. For instance, when he had trouble meeting his obligations,
Maximillion Ricard, a free man of color, petitioned the court in Iberville Par-
ish requesting a meeting of his creditors. To alert his creditors to the meeting
and to Ricard’s financial trouble, the date of and reason for the meeting was
published in a local newspaper (as was required by law for all insolvent debt-
ors, black or white).*°

Without modern credit-reporting systems used to ascertain an individ-
ual’s payment history, the totality of his or her debts, or a person’s financial
history and standing, antebellum lenders calculated creditworthiness (and
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the probability of default) by assessing the character of potential borrowers.
The criteria for creditworthiness included traits such as honesty, punctual-
ity, economy, and temperance. Creditors valued reputations for honesty and
transparency because without publicly available balance sheets, debtors could
easily hide the true condition of their finances. In the world of antebellum
commerce, there were rules, and it was up to borrowers to apprise lenders of
any looming trouble that might keep them from paying their debt.*! Late pay-
ments might make it difficult for creditors to meet their own obligations. An
extravagant lifestyle might mean a borrower lived beyond his or her means,
and vices such as heavy drinking or frequent gambling might represent moral
deficiency.*

Black lenders certainly appraised the character and creditworthiness of
other black people. But they also made judgments about the character of
whites. When Antoine Langlois, a white man discussed above, appealed to
Phillis for a loan, she must have assessed whether or not he could be trusted
to repay it. Was he a man of good character and fair business habits? Did he
have a reputation for honesty? Did he meet previous obligations on time?
Had he defrauded creditors in the past? Did he live extravagantly? Was he a
gambler or a drinker? She must have received satisfactory answers to these
questions because she lent him large sums of money on at least two occa-
sions. In the end, he failed to live up to her expectations when he neglected
to repay his debts, and she appealed to the law to protect her investments. As
lenders, black people consistently made moral judgments about the character
of whites. If white people were unworthy, then presumably black creditors
would not extend them loans.

Extending a loan to a white neighbor or a free black acquaintance might
also establish or strengthen a relationship between the creditor and debtor—
as a patron, peer, or subordinate, depending on the borrower. For instance,
when Rose Belly, a free woman of color, lent Joseph Orillion $2,000, she did
so because the two had a mutually beneficial relationship. Orillion, a promi-
nent white slaveholder, consistently served as a witness and signatory to the
land transfers, slave donations, and official acknowledgments that Belly and
her family members registered in the Iberville Parish courthouse. When she
needed an ally, he stepped up; when he needed a loan, she stepped in.>}

But the loans people of color extended were more than just “social
debts”—loans that represented “relationships, not transactions . . . governed
by rules of etiquette, not law.”** Borrowers’ reputations as creditworthy were
not solid guarantees that they could repay the loan, especially if they got into
financial trouble at a later date. These loans were also business transactions
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and lucrative undertakings, particularly when borrowers repaid them with
interest.>® Lenders did not extend credit as a mere favor or as charity; rather,
they intended to make a profit. When credit relationships broke down, cred-
itors appealed to the courts to protect their investments.

Black people also conducted business on credit; they, too, were debt-
ors and defendants in debt-recovery lawsuits. Free blacks borrowed money
just as their white neighbors did, and when they could not or would not pay
their debts, they also found themselves in court. White plaintiffs also almost
always won their cases against black defendants (just as black plaintiffs did).
Some free black borrowers repeatedly faced litigation for failing to pay their
debts to white creditors. For instance, between 1833 and 1834, Jean Fleming, a
free man of color, appeared in court in Iberville Parish as a defendant in ten
debt-related cases. Each case involved a white plaintiff, and Fleming lost all
but one of these lawsuits.*®

Race—and character assessments associated with race—was not nec-
essarily a barrier to credit. While white supremacist ideology marked black
people as natural dependents incapable of taking care of their own affairs (and
thus unworthy of a loan), some white lenders consistently extended loans to
black borrowers. White creditors—like black ones—did not lend money to
those they believed to be high credit risks. They assessed the reputations of
free black borrowers and their ability to pay their loans. Free black borrow-
ers repeatedly emerged as creditworthy. Past behavior, experience with the
borrower, and a reputation for economy and punctuality sometimes proved
more important than racialized stereotypes. Francois Dormenon’s white ac-
quaintances continued to lend him money throughout the 1830s and 1840s,
despite the occasional difficulties he faced repaying those debts.>” Although
Jean Fleming was a defendant in several debt actions, numerous white men
consistently vouched for his character.>®

Debt actions only allow us to see the credit relationships that had broken
down. What we cannot see are the ones that never started. When black peo-
ple made character assessments about potential borrowers, when they made
judgments about others, there were moments (invisible to us by nature of the
evidence) when they told some white people no.

EXECUTION

Black creditors took several precautions to limit their risk—precautions that
had legal ramifications. While on the one hand, they assessed the character
of potential borrowers to determine credit risk, they also took measures to
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ensure that they could appeal to the institutional power of the courts to en-
force repayment. In a society with alegal regime dedicated to protecting black
slavery, black people harnessing the power of the state to further their own
ends—especially against whites—reversed power relations.

To protect their interests, free black creditors took several steps to ensure
that they could appeal to the law as a mechanism to ensure repayment. For
instance, some debt-related lawsuits involved oral promises to pay, but most
debtors and creditors appearing in the courts of the Natchez district relied on
promissory notes to record the loan and guarantee repayment. Requiring that
the borrower write a promissory note for the loan provided plaintiffs with
evidence to use in court. The promissory note resembled an IOU—a slip of
paper on which a debtor promised to pay a creditor a specified sum either on
demand or by an agreed-on date. Like debt-related lawsuits, promissory notes
also followed a simple formula and included the date of the loan, the amount
borrowed, the interest rate on the loan, a promise to repay, the deadline for
repayment, and a signature of the borrower. For instance, Manuel Britto’s
promissory note stated, “$177 New Orleans, May s, 1857. Six months after this
date I promise to pay to the order of Nathan Folger at his counting room one
hundred and seventy seven dollars with eight percent interest after maturity
for value received. Due November 5/8/57. Signed Manuel Britto.”® Most bor-
rowers wrote promissory notes on scraps of ripped paper.

These scraps of paper were an important component of the credit system
in the Natchez district. Promissory notes had many purposes. They served as
evidence of the loan, of course, but they also circulated in the local economy.
Unlike someone’s oral promise to pay or aloan recorded in William Johnson’s
ledger, promissory notes could be assigned to someone else. In other words,
creditors could transfer a note by signing it over to a third party, a third party
who could then collect the amount due from the borrower or assign it again
to another party.*® Creditors in the Natchez district used promissory notes
like currency, assigning them to others to pay their own debts, acquire credit
themselves, or to make purchases. Just like the theft of a slave, a horse, or
other property, stealing a promissory note was a crime. The Adams County
circuit court, for instance, found George Miler, a free black man, guilty of
stealing a $500 promissory note drawn on a Louisiana bank. Apparently he
fled to Mississippi with the note and tried to sell it there, but his actions drew
the suspicions of others, and he ended up in jail.*!

Free black creditors endorsed promissory notes to third parties, white
and black. When these loans came due and the debts went unpaid, third par-
ties sued the borrowers and often made a profit on the interest. For example,
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in 1811, Jean Baptiste Lorrie, a white planter, borrowed $1,600 from Rose Belly.
The debt went unpaid for several years, collecting interest, and in 1816 Belly
appeared before the Iberville Parish Court and “transferred and assigned . . .
a certain obligation with mortgage” to Antoine Dubuclet, a free man of color
and her son-in-law. When the loan came due in 1820 and remained unpaid,
Dubuclet sued Lorrie for $1,765, the balance of the loan plus “legal interest”
and stood to make a $165 profit. The court found for Dubuclet and ordered
that Lorrie pay the amount by October 20, 1820 (a mere fourteen days after
Dubuclet filed his lawsuit).** As Dubuclet’s lawsuit suggests, black credi-
tors capitalized on legal mechanisms involving debt collection that favored
lenders—even when those lenders were people of color.

In addition, black creditors took measures to ensure that they could
appeal to the institutional power of the state to enforce repayment. While
some free black lenders in the Natchez district lent money without requir-
ing that the borrower secure the debt (perhaps because the amount was too
low to warrant it), many creditors requested a lien against a particular item
of the debtor’s property in exchange for the loan. If the borrower repaid the
debt, the creditor would release the lien. If not, and the creditor received a
judgment in his or her favor, the creditor had the right to “execution” on the
borrower’s property (a right to confiscate the assets of the debtor). The local
sheriff would seize enough of the debtor’s property necessary to pay the debt
and sell that property at auction to repay the loan.

Debtors in the Natchez district mortgaged land and slaves as collateral
for their debts. Mortgages were contracts in which the debtor granted a par-
ticular creditor a right to real property (as security for the debt), property
that could be sold to satisfy the creditor’s claim if the debtor defaulted on the
loan. Mortgages provided creditors with the security that helped ensure the
repayment of the loan because it guaranteed that creditors had first dibs.**
When James Rutledge, a white man, borrowed $600 from Cupid Hawkins, a
free black man, he mortgaged a tract of land to secure his debt. After he failed
to repay the debt, Hawkins sued him for $600 plus interest and requested that
the court seize the land and sell it to satisfy his claim. The court issued a ver-
dict in favor of Hawkins and ordered Rutledge’s land to be seized and sold.**

Black creditors also had property interests in other black people and
sometimes took execution on slaves as collateral. For instance, the free black
planter Augustin Borie sued a white couple, Phillip Roth and Marie Joseph
Orillion Roth, for the $600 he lent them. To secure the loan, Borie told the
court, the Roths mortgaged an enslaved woman. He wanted the sheriff to
seize her, sell her, and provide him with the profits necessary to settle the debt
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and the mounting interest on the loan. Marie Roth, however, claimed that she
was not indebted to Borie because her husband incurred the debt, a debt that
in fact her husband denied owing. Yet the court found for Borie and ordered
the enslaved woman to be taken and sold at auction to satisfy the debt.**

When they received verdicts in their favor and the debts remained un-
paid (whether because the borrower did not have sufficient property to sat-
isfy the debt, had fled the jurisdiction of the court to avoid repayment, or had
refused to pay), black lenders also initiated garnishment proceedings against
third parties: people who either served as security for the loan or people
who had possession of property belonging to the debtor. For example, when
William Calmes, a white man, fled the state of Louisiana and refused to pay
the $300 he owed Valerien Joseph, a free man of color, Joseph initiated gar-
nishment proceedings against another white man, John A. Warren. Warren,
Joseph claimed, “has in his hands funds belonging to the said Calmes, more
than sufficient to pay the judgment and the costs.” The court subpoenaed
Warren, requesting that he appear before it and answer Joseph’s “demand.”
When Warren did not appear, however, Joseph received a judgment of gar-
nishment against Warren (in default), and the court ordered Warren to pay
Joseph $350. When he failed to pay, the sheriff seized his property, sold it at
auction, and gave Joseph the amount due to him.*®

Ll

Here we might pause and savor a bit of irony: the auction block sits in the
midst of a highly charged symbolic field, for blacks and whites alike. Seizure
of a debtor’s property and its sale at a sherift’s auction was a common result
of Natchez district debt actions. However, the image of white property on the
auction block—property put there by the claims of a black person—is strik-
ing. The auction block was a visible symbol of the white ownership of black
slaves and a looming threat that served to enforce slave discipline. It was no
accident that when black people theorized freedom, they included the refrain
“no more auction block for me.” The auction block had complex resonance
for whites as well, both as a symbol of their domination over black people
and as a reminder that their things, too, might be sold in public, the ultimate
in financial failure, which carried strong moral overtones about a white per-
son’s good faith, reliability, and ultimately, their honor. When a black person
initiated a lawsuit that resulted in the seizure and sale of white property, it
signaled the disruption of the existing order. After all, it was black people
who stood on the region’s auction blocks; as people with a price they were
the objects of auctions, not instigators of them. Thus, white indebtedness to
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black people—and black people harnessing the power of the state to enforce
those obligations—posed a number of real problems for whites.

“THE BORROWER IS SLAVE TO THE LENDER”

Debt also posed symbolic problems for white people. Debt connected people.
In particular, credit bound lenders and borrowers together in relationships of
obligation. The ubiquity of antebellum indebtedness caught many in webs of
credit: cotton planters depended on their buyers, importers on goods from
wholesalers, wholesalers on local producers or retailers, retailers on payments
from consumers, and consumers on loans or guarantees from kin or friends.*’
For many, such bonds were the cost of doing business in antebellum America.
But for some, the chains of obligation were uncomfortable.

Debt actions took place within a social order (and a symbolic universe)
that assigned certain moral characteristics to debt—and to race. But to what
extent was it problematic for a white person to borrow from a black person?
Debt-recovery lawsuits themselves do not provide adequate evidence for an-
swering this question; nor do the extant personal papers and letters from
Natchez district whites. Yet a variety of other cultural discourses do.

Southern planters, as I mentioned above, sometimes disguised their
credit relationships and lending and borrowing through a masquerade of
gift giving. When one white planter issued credit to another, they couched
their transaction in the language of gifts rather than the language of loans;
borrowers requested that lenders “send” along money (and did not spell out
a repayment schedule), while lenders depended on the honor of their peers
to repay the loan.*® In addition, credit relationships among planters were a
form of patronage and represented, in the words of one scholar, “reciprocal
commercial friendships.”*® Using the language of gift giving or friendship al-
lowed planters to avoid (or mask) the stigma of debt—a stigma that signaled
dependency on and subordination to creditors.*®

When a white planter “borrowed” a gift of money from someone of his
social class (and from the same race), he was bound by honor to a peer. But
when a white person borrowed from a black person, they were bound in ob-
ligation to a subordinate. For whites, these bonds must have at times proven
unnerving, for they could not avoid the shame of debt by invoking the lan-
guage of gifts and patronage that they used with their peers; white borrowers
could not describe black creditors as their friends or equals without disrupt-
ing the hierarchies inscribed by white supremacy and black slavery. What is
more, debt meant dependency on and subordination to a creditor. When
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that creditor was black, the white borrower’s world tilted. To some white
southerners, the black creditor and white borrower probably evoked a feeling
of disorder.

Nonetheless, in a society in which black people were bound to white
people—in every way possible—white borrowers had a legal obligation to
honor their promises to black creditors. Debts were pledges; they were agree-
ments to pay. Black lenders appealed to the force of the law to make whites
accountable to their commitments. When Phillis went to court to call in her
loans to Antoine Langlois, she publicly announced his dependence on her
and his obligation to her—a position usually reserved for the enslaved. And
the court recognized that bond as valid.

Moreover, the language of binding—to be bound in obligation to
someone—was reminiscent of slavery. The image of debtors as slaves was
common in the antebellum United States. Antebellum politicians, social
commentators, moralists, and debtors and their sympathizers characterized
indebtedness and especially insolvency as a form of slavery. After all, in older
societies, unpaid debts often led to enslavement, and in early nineteenth-
century America, debtors could still be imprisoned in many states. Debtors,
these commentators claimed, were in perpetual bondage to their creditors.*!

For many antebellum Americans (northern and southern), indebted-
ness also was the antithesis of republican virtue and independence. Debtors
threatened the social and moral fabric of the new nation and compromised
both individuals and the state: as one newspaper from the Natchez district
lamented (and in sexualized language), “Debt is the curse of our age. . . .
Debt cheats honesty and drives out virtue. It sneers at purity and pollutes
innocence. . .. States are weakened and made the prey of the money-changers
by debt.”*> Debtors were subordinate to and dependent on the indulgence of
their creditors. As dependents, debtors lacked self-direction. Most problem-
atically, debtors were not free to make the independent, impartial decisions
so important to the success of a republic: according to one historian, debt was
a “formidable barrier to autonomous evaluation of public matters or manly
participation in public debate”*® Indebtedness made a man impure; and it
symbolized a loss of manhood, for an indebted man could neither provide
for his dependents nor properly manage his household.

In their newspapers, sermons, and other writings, white southerners in
the Natchez district compared indebtedness to slavery and condemned such
dependency. For instance, the editor of the Southern Sentinel, an Iberville
Parish newspaper, frequently published such warnings: “Live Within Your
Means,” one editorial opined, “Next to slavery of intemperance, what slavery
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on earth is more galling than that of poverty and indebtedness? The man who
is everybody’s debtor is everybody’s slave, and in a much worse condition
than he who serves a single master.”** In this editor’s opinion, debt slavery
was a fate worse than the hereditary, perpetual bondage faced by those who
served “a single master”: people of African descent. In another issue, the Sen-
tinel published a poem, “Don’t Run in Debt,” which ended with a final verse
invoking the debt slave: “The chain of a debtor is heavy and cold, Its links all
erosion and rust; Gild it over as you will—it is never of gold—Then spurn
it aside with disgust. The man who’s in debt is too often a slave, though his
heart may be honest and true; Can he hold up his head, and look saucy and
brave, When a note he can’t pay becomes due?”** The debtor’s “heart might
be honest and true,” but he could not confidently show his face in public.
Debt also could pollute an “honest and true” nature: as the Woodville Repub-
lican, another local newspaper, put it, “debt makes a man a slave and robs his
toil, his contentment, his independence, and too often his integrity”’*® Debt
circumscribed his independence and his ability to participate in the polity as
an autonomous individual free in his choices.

The image of the debt slave, however, had particular salience in the Nat-
chez district. The structure of the economy of the cotton South encouraged
indebtedness and speculation. Credit offered opportunity. For some, credit
was the path to upward mobility, even enormous wealth. Yet while white
slaveholders relied on slaves as a liquid form of credit and assumed debt to
buy slaves, they simultaneously recoiled at the idea of debt because they as-
sociated dependence with slavery. Thus, they faced a paradox. Debt was a
necessary part of conducting business, but it also forced the debtor to enter
into a state of bondage.

Black lending took place within this symbolic matrix in which the re-
lationship between debt and slavery was frequently invoked. The irony of
becoming the “slave” of a black creditor—a person naturally suited to depen-
dency (according to the ideology of white supremacy)—was probably not
lost on white borrowers. But borrow they did.

L

Borrowing from a free black creditor was one thing. Yet the threat to southern
racial hierarchies became amplified when whites owed debts to (and were
thus bound in relationships of obligation with) slaves. Consider the case of
Milly. In early November 1824, Milly, a slave, successfully sued a white man,
Peter Brown, twice for sizeable debts he owed her. The first time Milly went
after Brown, she used the Adams County, Mississippi, circuit court to recover
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Promissory notes, including those involving enslaved lenders such as

this one, followed a similar formula. Milly v. Brown, Historic Natchez
Foundation, Natchez, Mississippi; photograph by the author.

the $110 she had lent him. One David Lawson, a white man and her owner,
helped her recover the money and served as party to the suit. As evidence of
the debt, Lawson and Milly provided the court with a promissory note signed
by Brown indicating that he had borrowed the money from her and prom-
ised to repay her “without delay.” The case went to trial, and the jury issued
ajudgment for $127.%” Milly also initiated a second lawsuit against Brown in
her own name (filed on the same day as the first lawsuit). This time she sued
Brown to recover a debt of $550. Once again, she presented the court with a
promissory note signed by Brown. Despite the evidence against him, Brown
claimed that he had not “undertaken any promise” to pay Milly the specified
amount. This time the jury awarded Milly a verdict of $584, and the judge
overruled Brown’s motion for a new trial.*® Although a slave, Milly must have
acquired considerable capital (both financial and social) to be able to lend
out such large amounts of money, capital she successfully protected in court
despite her personal status.

Milly was not the only enslaved woman to extend credit to whites. In
1800, Elizabeth, an enslaved woman belonging to one Domingo Loreno, sued
Maria Williams, a white woman, for the sixty-two dollars she had recently
lent her, and the Natchez court ordered Williams to pay the debt plus 10 per-
cent interest. The court record listed Loreno as Elizabeth’s owner, but he was

not a party to the suit.>®

Harriet Jacobs’s grandmother, moreover, lent her
mistress $300, money she scraped together over a period of years and set

aside to purchase her children. Unlike Elizabeth and Milly, however, Jacobs’s
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grandmother did not or could not protect her interests with a promissory
note as evidence of the loan and its terms. Even if she had a promissory note,
she did not have legal standing to protect her investment in court.

On a few occasions, however, enslaved people circumvented the statutory
prohibitions that denied them access to the courts and initiated debt actions.
Yet because enslaved people in Mississippi and Louisiana could not be parties
to suits (they could only be parties to lawsuits for their freedom if illegally en-
slaved, and even then they were limited), the court had to find a workaround.
For instance, in Milly’s second lawsuit, the clerk of the court described herasa
free woman of color. Yet in the first (where Lawson was a party to the suit), the
clerk listed her as “Milly, a negro woman slave.” These cases were filed simul-
taneously: on the same day and dictated to the same clerk of the court. More-
over, the same lawyers, William B. Griffith and John A. Quitman, represented
the plaintiff in both cases. I have not found any evidence that Milly was a free
woman. Thus, because Milly was an owner of property (property her owner
knew she possessed and perhaps had an interest in) and a signatory to a prom-
issory note, it is possible that in this second case, the court allowed a temporary,
workable legal fiction about property ownership that provided her access.*

Caseslike Milly’s prove maddening for the twenty-first century researcher
because so much information is missing from the record. Her lawsuits—like
debt actions generally—were formulaic, and there is no indication of the
local knowledge that must have played a role in the court’s decision. Milly’s
litigation also leaves many questions unanswered; everything we know about
her we know from these lawsuits. Many enslaved people left little written doc-
umentation behind. But from this seemingly elusive and tantalizing piece of
evidence, we can learn some things: Milly used the courts to sue a white man
twice. And twice she won when she was not entitled to be in the courtroom
to begin with. Furthermore, Milly’s case is exemplary rather than exceptional.
Her lawsuits shared many of the same characteristics of those involving other
black litigants, from her ability to harness her community networks to her
expectation that the courts would hear her claims. Milly’s litigation offers
additional evidence that people of African descent enjoyed considerable legal
knowledge. Moreover, not only did Milly challenge a white man; she also
aired her complaints publicly. By insisting he sign a promissory note and ap-
pearing in a courtroom to protect her interests, Milly compelled Brown to
meet his commitments. The court validated her claims, and the community
watched. If debt was indeed a form of slavery, as many in the region claimed,
then Brown was bound in obligation to Milly—a woman and a slave.
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An action, as the Louisiana Code of Practice outlined, involved “the right given
to every person, to claim judicially what is due or belongs to him.” Actions
also bound people to their obligations: “the exercise of that right, that is to
say, a judicial demand founded on a contract, or given by law, by which the
plaintiff prays that the person against whom he proceeds, be ordered to do
that which he has bound himself towards him to perform.”* In the antebel-
lum South, it was white men who took action and made claims, and as the
enslavers, they could not be bound to black people. Yet being indebted to a
black creditor put white borrowers in an awkward position: in a relationship
of obligation to a black person, often described as a form of bondage. When
black creditors stood up in court and called in the loans they extended to
white people, debts many whites described as a form of slavery, they created
a dissonance between who was speaking and what was being said: in a social
order in which blackness meant bondage, whites were bound to blacks. When
the courts found in favor of black creditors, as they almost always did, they
recognized those bonds as defensible.

But cases like Milly’s also remind us that slavery was first a system of
property. This is not to deny the role of race and racial violence in the enslave-
ment of African-descended people. White southerners of course used race as
a tool of oppression, and property, liberty, and race were closely linked. But
these links were not without their tensions. The raison d’étre of the southern
legal system was to protect private property—particularly the property rights
of slaveholding, white men. This reality, however, gave free blacks and some-
times even slaves a set of tools that they, too, could use to secure their own
advancement and ensure their own futures.

Their litigiousness, moreover, was a form of political engagement. For
when black people approached the courts in the service of their own inter-
ests, they made claims on the state. And when black litigants compelled the
courts to take execution on the property of others—including seizing and
selling the property of whites—the state did their bidding. In the absence of
formal political or individual rights, they used property rights as a stand-in
for a broader constellation of rights. For black people in the antebellum slave
South, property rights were civil rights. Property relations, as the next chap-
ter demonstrates, could be generative of an entire system of social and civic
relations.
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Property, in the case of the antebellum South, was a system of ownership that
enabled or underwrote a large-scale slave system. Slavery itself was “a set of
property rights” supported by alegal apparatus that defined slaves as property
and an owner’s authority over his slaves as a right of property.' Slaves were
a form of wealth, a source of credit, and a mode of exchange. They could
be sold, rented, traded, and bequeathed. A slave mother’s children were the
property of her owner. As property, slaves could not contract for wages or
determine their own hours or the type of work they performed; owners could
assign them to any task, at any time, and in any setting where slavery was
legal.” Southern masters defended slavery on the grounds of liberty and the
right to property. In the words of one slaveholder, “As an owner of slaves
(and one whose income is derived almost entirely from their labor), I assert
an unquestionable right to my property, and protest against every attempt
to deprive me of it without my consent.”® Property rights were a gift from
nature. Without them, in the language of the new republic, there could be no
liberty. A master’s right to his property was inviolable; it was the essence of
his freedom. It was the source of his political authority.*

Property was also tied to an analytically separable (although often re-
lated) set of issues: the ownership of things formed part of a narrative
about autonomy and supported a set of claims about one’s eligibility for
self-governance and one’s participation in a regime of common governance.
Ownership provided the pathway to independence, and rights to property
(considered fundamental and natural) conferred power, authority, and in-
clusion in a republican society. Property was more than a means to acquire
wealth or achieve comfort; it was also a way to anchor a person to a system of
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power.’ Property ownership was tied to membership in the polity: in Jeffer-
sonian terms, the owner, as economically independent, impartial, virtuous,
and politically vested in the country’s future, represented the ideal citizen in
the new nation.

When people of color went to court to claim their rights to property and
protect their livelihoods, they exploited white southerners’ commitments to
private property. Whether they owned a large plantation and dozens of slaves
or their carpenter’s tools and a few heads of cattle, hundreds of free blacks in
the Natchez district used the local courts to protect, recover, enhance, and
bequeath their property. In addition, people of African descent played multi-
functional roles in the southern economy: as property themselves, certainly,
but also as creditors, investors, and owners. The relationship between their
economic roles and their use of law to protect those positions served to create
chinks in the armor of southern white supremacy.

While the principal mandate of the southern legal system was to protect
the property rights of white slaveholders (including the right to own people as
property), people of color used this tendency to safeguard their own property.
To achieve any consistency—and to convince or appease nonslaveholders—
southern jurists and legislators had to protect the irrefutable rights of free pro-
prietors. While lawmakers occasionally sought to deny free blacks the right to
property ownership, their attempts were met with reproach, as critics claimed
that doing so could divest all freeholders of their property rights.® In this world of
white freedom and black slavery, race and property went hand-in-glove; but there
were moments when the actions of black litigants forced some white southerners
to choose between these two pillars of their society. Time and again, the protec-
tion of property rights (rights that unavoidably extended to free people of color)
proved more important than denying African Americans’ claims solely on the
basis of racial status. Whites could not deny or invalidate such claims, because to
do so would upend the legal foundation of a slave society: the sanctity of private
property.

By leveraging the language of property in their lawsuits, and exploiting
its associated presumptions about autonomy, independence, and reliability,
black people registered their voices in public and exercised a civic personality.
The language of property was required to describe the circumstances sur-
rounding a particular case, certainly, but it was also tied to a larger narrative
about membership in the new republic and, ultimately, citizenship. Thus, as
owners, black litigants claimed a right to personhood and civic inclusion.

Yet they also made other claims. For people of African descent—a people
with limited formal rights—property rights represented a broad constellation
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of rights and privileges related to the protection of human dignity. Black peo-
ple used property rights to leverage a host of other rights tied to ownership
and possession, rights that allowed them to direct aspects of their own lives
and make demands on the state. Property was a way of regulating relation-
ships more generally.

Free blacks went to court with full knowledge of their rights to property,
and they expected the courts to deal with them fairly and protect those rights,
just as they would with white southerners. They sued whites and other people
of color in disputes over real and personal property. They also appealed to
the courts to protect the dignity of their labor and sued to protect labor con-
tracts or recover back wages. Like many antebellum Americans, free people
of color viewed their labor as a form of property; it, too, represented a path to
economic independence. Property ownership, however, sometimes rendered
free people of color vulnerable to the greed of unscrupulous individuals. Free
blacks’ precarious position in a social order dedicated to white supremacy
sometimes meant they were the victims of fraud—or worse. When cheated,
they appealed to the courts to intervene. This chapter focuses its attention
primarily on the property disputes of free people of color, as the southern
legal apparatus did not acknowledge or protect the slaves’ economy, although
on occasion even those held as property went to court and sued.

FREE BLACK PROPERTY OWNERS

When the free black barber William Johnson died, he left behind an estate
that included land in Adams County, Mississippi, a small plantation, two
townhouses, three barbershops, a bathhouse, slaves, livestock, farm tools,
and a number of personal items, including a violin and a large collection of
books. Johnson’s wife, Ann, took control of his estate after his death, man-
aged his holdings, paid the required taxes, and bequeathed what remained
to the couple’s children on her death.” The Johnson family was not unique.
Free blacks throughout the Natchez district owned property and achieved
a measure of economic stability and even prosperity. They even constituted
some of the Natchez district’s most successful and wealthy sugar and cotton
planters. The women of the Belly family of Iberville Parish owned estates that
rivaled those of the region’s richest whites. The daughters of Pierre Belly, a
Frenchmen and planter, and Rose Belly, Pierre Belly’s former slave, managed
to carve out a place for themselves in a white man’s world and prosper. Belly
manumitted Rose and their six daughters and legally recognized the girls as
his “natural children,” born of Rose, “commonly called Rose Belly free negro
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woman.”® Rose lived with Belly as his wife, and their community accepted
them as married. In the years before his death in 1814, Belly, the wealthiest
planter in Iberville Parish, passed much of his property to Rose.” Later in
his will and in accordance with Louisiana law, Belly bequeathed half of what
remained of his estate to his surviving brother and sister, both residents of
France, and bestowed one-fourth to Rose and one-fourth to his daughters.
When he died, Belly’s holdings included more than five thousand acres of
land, five plantations, ninety-six slaves, a house, cabins, a corn mill, a kiln,
cattle, and considerable personal property.'® Rose died fourteen years later,
in 1828, leaving her property to their daughters.'* The Belly daughters con-
ducted their lives much like whites of equal economic status. They married
free black men of similar Afro-French backgrounds, prosperous men who
fought alongside whites during the War of 1812. They educated their children
with private tutors and sent them to France for additional schooling. They
bought slaves to labor on their enormous plantations. With the land, slaves,
and money they inherited and accrued, coupled with their influence in the
community, their talent for business, and their skills as litigators, the Belly
daughters and their husbands amassed substantial estates. In 1860, a handful
of Pierre and Rose Belly’s descendants owned more than fifty slaves each.
By the eve of the Civil War, the Belly family formed one of the most affluent
free black family groups in the United States.'> Not all free people of color
in the Natchez district acquired such wealth, of course, and many owned lit-
tle more than their barber’s tools. However, according to one study of black
property ownership in the South, all but a few free people of color owned
some property.'®> The ownership of that property, both real and personal,
represented a hallmark of their freedom.

Free blacks in the Natchez district acquired property in a number of
different ways. Some, like the Johnsons, inherited it from their parents and
spouses. Many, like the Belly daughters, inherited real and personal property
from white fathers or received donations from other white relatives. Although
whites and blacks could not legally marry in Louisiana or Mississippi, many
interracial couples (usually white men and free and enslaved black women)
lived together as married and produced children. After his white wife died,
the Natchez planter Adam L. Bingaman began a decades-long relationship
with his slave, Mary Ellen Williams. He manumitted Williams, and she bore
him several children. In 1841, he moved Williams and their children to New
Orleans to live among other prosperous free black families. On his death
in 1869, Bingaman and Williams’s daughter, Elenora, inherited his estate.'*
While technically the mixed-race children of white men and black women
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were bastards, fathers could legally acknowledge these children as their own,
which provided the children with additional inheritance rights. In the years
before he died, Adam Bingaman appeared before a Louisiana notary to rec-
ognize his free black offspring as his “natural children.” Louisiana children
recognized legally as natural children could inherit up to one-quarter of a
parent’s estate.'® Inheriting large estates from their white fathers made several
free families of color some of the wealthiest people in the Natchez district.
Other free people of color had white parents who set them up in business
before they died.'¢

Free blacks acquired property in ways other than inheriting it. Many free
people of color in the region owned productive farms and plantations and
raised sugarcane, corn, and cotton. These farmers and planters also possessed
horses, sheep, hogs, cattle, and farm machinery. In Iberville Parish, for ex-
ample, Augustin Borie, Antoine Lacour, George Deslonde, St. Luc Ricard,
Cyprian Ricard, and Antoine Dubuclet, all free men of color (and some re-
lated), owned sugar and cotton plantations that dwarfed many of the holdings
of their white neighbors. A number of black and white farmers in Iberville
Parish and the surrounding area paid Borie (the owner of a cotton gin) to gin
their cotton. Dubuclet owned and operated Cedar Grove, a successful sugar
plantation.

In contrast to the landholding class, many free men of color acquired
skills such as barbering, carpentry, masonry, and kettle-making and worked
for wages. They also worked as mechanics, coopers, shoemakers, and cigar
makers. Some developed such skills as slaves and relied on them once free.
Free people of color operated successful businesses such as grocery stores
and barber and tailoring shops. Free black women ran a number of boarding
houses and inns that accommodated and fed travelers and steamboat workers
who disembarked along the Mississippi River. Some of these inns doubled
as bordellos and gambling houses, operations that sometimes ran their pro-
prietors afoul of the law. For instance, in 1843, Clarissa Bartlett faced charges
for “keeping a disorderly house,” a house that attracted people of “evil name
and fame” day and night and encouraged debauchery and “dishonest con-
versation.”!” Free women of color also peddled goods at market (goods they
made or purchased wholesale) and operated mercantile shops. Ann Johnson
produced and then sold the goods she made in the markets around Natchez.
Some free women of color such as Ann Caldwell labored as nurses and others
worked as seamstresses, cooks, and laundresses.

Although many free blacks exhausted their incomes on daily necessities,
some used the capital they received for their goods and services to purchase
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real and personal property, including land, cattle and horses, farm equipment,
and luxury items such as pianos, books, and china. Following the pattern
whites set in the Natchez district, they also bought slaves. Slave ownership
was widespread among the free blacks of the Natchez district. In Louisiana,
roughly one out of three free black families owned slaves. In 1830, for exam-
ple, 965 black slaveholders owned 4,206 enslaved people.'® Many free people
of color used a portion of their income to buy and then manumit enslaved
friends and family. For instance, Henriette, a Louisiana free woman of color,
spent many years saving her money to buy her son, Charles. After purchasing
him in 1847, she petitioned the court in Pointe Coupee Parish to emancipate
the fifty-year-old Charles. The court granted her request and gave Charles
permission to remain in the state of Louisiana.'” Manumission became more
difficult in the late antebellum period, however, forcing free blacks to keep
their family and kin as slaves. But slave ownership also represented an op-
portunity to gain a level of prosperity and wealth, and some free people of
color purchased and then exploited slave laborers. For instance, Amy Johnson
bought several slaves over the course of her lifetime to serve in her house-
hold and peddle goods in Natchez markets. When Claire Pollard died, she
left behind an estate valued at $82,000, including $27,000 in slave property.*°
Like their white neighbors, free blacks bought, sold, traded, mortgaged, and
sometimes mistreated enslaved people.*!

In addition to material comfort, property ownership provided free peo-
ple of color with access to the courts. In regard to property, both Mississippi
and Louisiana allowed free blacks the same rights and privileges as whites.
In particular, free black men in both states could make contracts and possess
property, including slaves. Single free women of color shared the same prop-
erty rights as free black men; once married, however, free wives of color faced
the same legal handicaps as white wives.>” Free blacks sued whites and other
people of color to recover stolen goods; demand compensation for damaged
property; recuperate back wages; enforce the terms of contracts involving
land rentals, slave hires, and partnerships; and resolve a multitude of other
disputes involving property ownership and possession. “Black Ben,” a free
man of color living in Natchez, sued several white men to recover the money
they owed him. For example, he sued William Brooks twice for sizeable
amounts (once in 1814 for $870 and again in 1816 for $902), money Brooks
owed him for cotton purchases. In both cases, the court found for Ben.>* In
1831, Antoine Lacour, a free man of color, sued Valery Landry, a white man,
for shooting and killing his horses “without cause or provocation.” Landry
denied legal and financial responsibility for the death of Lacour’s horses.

The Sanctity of Property 139



These were “mischievous horses that no fence could stop and keep,” Landry
testified, and Lacour refused to keep them from damaging Landry’s crop and
frightening his cattle. The court, however, found Landry responsible and or-
dered him to pay Lacour ninety dollars plus court costs.>* Free blacks’ prop-
erty suits were commonplace in the local courts of the Natchez district, such
that court clerks frequently neglected to identify the litigants as people of
color (despite Mississippi and Louisiana laws that required officials to do so
in court documents). Manuel Britto, a free man of color and a merchant, sued
several times to recover debts for the goods he sold on credit, and court offi-
cials neglected to label him as a person of color in nearly half of his lawsuits.>®

NARRATIVES OF PROPERTY

Property ownership supplied free blacks with both the capital and confidence
to sue; it also provided them with a language to employ in court—Ilanguage
black litigants could mobilize to make their claims recognizable and thus
persuasive to others. For white audiences, the image of black litigants (peo-
ple held as property) availing themselves in the language of property must
have proven unsettling, for many whites in the slave South had claimed the
language of property as a marker of the privileges of whiteness. Yet in some
circumstances, the language of property—a language linked to a discourse of
inclusion and autonomy—proved effective in black hands. Consider the case
of Augustin Borie. In September 1818 in Iberville Parish, Louisiana, Borie, a
free man of color, sued Jean Baptiste Lorrie, a white cotton planter, for his
share of a cotton gin. Two years prior, Borie and Lorrie had contracted to
build a cotton gin “in community” and situated the gin on Borie’s land. But,
Borie claimed, some “difficulties” had arisen between the two men, which had
made it “disadvantageous to continue their community” and co-ownership.
Because Borie and Lorrie held the gin “in equal proportion,” Borie wanted
it sold and an “equal division” of the profits distributed to the two men on
“equitable ... terms and conditions.” Lorrie, however, claimed that the cotton
gin should belong to him because he alone had provided the materials and
the labor. In his defense, Lorrie summoned two witnesses, Jacques Rivere
and Jean Trapper, both free men of color. While the cotton gin resided on
Borie’s property and “both parties were equal sharers in all the expenses that
accrued, of every kind,” Rivere and Trapper recounted, Lorrie had supplied
the wood to construct it and the labor “of three of his negroes” to build it. Fur-
thermore, they claimed, Lorrie “worked as hard as one of his negroes himself.”
Other witnesses testified that while the two men had entered into a contract
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to build and share the cotton gin as “equal partners” and in “equal portion,”
Lorrie provided the lion’s share of the capital to construct and maintain it.
After considering the evidence, the jury found for Lorrie and awarded him
ownership of the cotton gin; although Lorrie had agreed to let the cotton gin
reside on Borie’s plantation rather than his own, because he had provided
most of the labor and materials for its construction, the jury declared that it
belonged to him. Shortly thereafter, however, Borie and Lorrie mended their
relationship and agreed to keep the cotton gin as common property on Borie’s
plantation, continue to share the profits, and work as partners.>®

The language that Borie used in his petition reveals his expectation that
the court would safeguard his interests and provides some insight into his
interpretation of his relationship to Lorrie. Borie leveraged the language of
property and consistently referred to his rights of possession: the gin was on
his land. He helped pay for its construction and maintenance. Both he and
Lorrie had rights to the gin; thus they should sell it and divide the proceeds.
Throughout the entire process, Borie used the terms “equitable” or “equal”
to describe his partnership with and relationship to Lorrie. Borie repeatedly
insisted that the courts protect him equally in what he called his “mutual
bargain” with Lorrie and demanded an “equitable division” of the property.
Ironically, however, while Borie used the language of property to describe
his right to the gin, witnesses for Lorrie described his rights to the gin in
the language of race. Indeed, Lorrie ultimately gained possession of the gin
because he “worked as hard as a negro” to construct it. In this instance, labor
(and “negro-like” labor at that) created ownership.

Although he lost this lawsuit, it appears that Borie was neither reluctant
to sue a white man nor intimidated by the formality or mystery of the judicial
process. Instead, he understood the specifics of the southern legal system
and expected it to work to his advantage—and to protect his property—just
as it would for a white man. Borie, moreover, was no stranger to the courts.
He sued several white men in his lifetime. Between 1815 and 1840, he was
involved in more than twenty lawsuits, most of which he won.*” He was not
alone. Many other Natchez district free people of color sued whites in similar
fashion using similar language.

It is perhaps unsurprising that Borie presented himself as Lorrie’s equal
and expected the court to treat him as such. Both men were planters and
on similar footing, at least economically. But in labor disputes and lawsuits
over broken contracts and back wages, free people of color of lower financial
standing proved similarly forceful. The language Louis Cadoret used in his
lawsuit against his white employer was particularly inflammatory and stood
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in striking difference from the more deferential tone taken by free blacks who
appealed to their reputations as “good negroes” when approaching the courts.
Instead, Cadoret publicly accused his employer of dishonesty; by defrauding
him of his wages, his employer stole his property, and Cadoret demanded
equal protection and justice from the court.

In his 1821 petition, Cadoret, a free man of color in Pointe Coupee Parish,
claimed that Joseph Decuir, a wealthy and prominent white planter, had hired
him as “laborer and overseer” on his plantation for a year and contracted
to pay him $300 for that labor. Although Cadoret had “faithfully performed
his duty, and never gave cause for complaint,” Decuir dismissed him after a
few short months and paid him only part of his promised salary. Then, when
Cadoret complained about the broken contract and demanded the money
owed him, Decuir offered to allow him to remain on the plantation picking
cotton at a far lower wage. Cadoret, being a man “without money, and with-
out employment,” wanted the court to enforce the original terms of his labor
contract and compel Decuir to pay him for the remainder of the year. Because
of Decuir’s “perfidy in hiring [ Cadoret] with the intent to cast him out on the
world when it would be difficult to find employment,” he wanted the $244
still owed him. And because he “suffered great injury in being deprived of the
opportunity of hiring with some planter of known integrity,” Cadoret also
wanted $1,000 in damages.

For Cadoret, the courtroom represented more than a site of dispute res-
olution; it was also a site of public reprimand. When suing Decuir, Cadoret
sought more than his wages. He used his lawsuit to unleash a scathing con-
demnation of Decuir. To that end, he concluded his petition by reminding
the court that “he had the happiness of living in a country governed by laws
that protected the liberty and rights of a poor overseer, no less than an opu-
lent planter, that having once dismissed him, the contract was dissolved and
could not be renewed without mutual consent” More important, Cadoret
continued, “he would never contract with a man who, wallowing in his riches,
hired an overseer by the year, during the busy season, and when he had less
to do, perfidiously dismissed him, thru. . . avarice; as if he had acted thru
ignorance of the law, yet his religion must have taught him that to defraud a
laborer his salary, is one of the four sins that cry to heaven, equally with willful
murder.” Despite the potential risks that using such language against a white
man might pose, Cadoret let Decuir know what he thought of him—in pub-
lic, no less. He accused Decuir of dishonest, greedy, and criminal behavior.
In Cadoret’s estimation, Decuir was not an honorable man, and he wanted
everyone to know it. Cadoret rebuked Decuir before his peers. What is more,
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he also reminded Decuir of his responsibilities as an employer and expected
the court to enforce those responsibilities.

Cadoret positioned himself as person with rights to defend and de-
manded equal protection of his property—his labor—from the courts. In
his view, the “poor overseer,” white or black, enjoyed the same rights and
protections as the “opulent planter.” This property was his natural right; it
was sacred. Antebellum Americans well understood the sanctity of prop-
erty in one’s labor. When claiming his rights to his labor, Cadoret inserted
himself into a tradition dating back to Adam Smith: “The property which
every man has in his own labour, as it is the foundation of all other prop-
erty,” Smith wrote in Wealth of Nations, “so it is the most sacred and invio-
lable. The patrimony of a poor man lies in the strength and dexterity of his
hands; and to hinder him from employing this strength and dexterity in
what manner he thinks proper without injury to his neighbour is a plain vi-
olation of this most sacred property.”*® Decuir deprived Cadoret of his most
fundamental right—a right that many believed no person or government
could infringe upon. He also fused that understanding with Christian tra-
dition: defrauding the worker was “one of the four sins that cry to heaven.”
Cadoret viewed his labor as his own property, a property his employer had
“perfidiously” and “sinfully” disregarded. As the owner of his labor, he was
entitled to put that labor up for sale and benefit from its rewards. It was
property that he expected the courts to help him protect, especially since
Decuir was an untrustworthy man without “integrity.” He insisted the law
come to his aid and safeguard his interests.* For those free people of color
who worked for wages like Cadoret, the ownership of their labor proved
critical to their status as free persons. Free blacks’ right to contract, to pos-
sess property, to own their labor and themselves, and to sue to protect these
rights represented crucial features of their freedom and placed them in stark
contrast to slaves.

The court dismissed the case at the plaintift’s request before it went to
trial, and the reasons for its dismissal are lost from the record. Nonetheless,
Cadoret employed a narrative in court—of property in one’s labor—that
other free people of color would use with great success. Many free blacks
shared Cadoret and Borie’s expectations that the courts equally protect the
property rights of people of color, and they too expressed this perception
in the language that they used in their lawsuits. Indeed, in 1853, just two
years after being manumitted from slavery, Cadoret’s own son, a skilled car-
penter also named Louis Cadoret, successfully sued Henry Demouny and
Samuel Jones, two white men, for $150 in back wages and insisted on prompt
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payment. As a former slave who surely felt the injustice of laboring without
compensation, Cadoret would not work for free any longer.*°

Even those free people of color living hand-to-mouth at the margins of
southern society approached the courts with the expectation that their in-
terests would be served, and they leveraged the language of property and
self-proprietorship. Wealth did of course provide free people of color with
important material and social benefits, but poverty was neither a bar to court
action nor a barrier to courtroom success. Consider, for example, Rosalie’s
lawsuit against Jean Duclos, a white man. In 1839, Rosalie, a free black woman,
sued Duclos for the thirteen dollars she had lent him and fifty dollars in back
wages. Rosalie claimed that she had lived with Duclos for six months as his
“hired servant.” During that time, Duclos had asked her “to act in the capacity
of awife” and provide him with sexual and household services. After securing
certain guarantees, Rosalie had consented to do so, and she also had agreed
to lend him thirteen dollars. However, their relationship soon soured, Rosalie
claimed, and she sought the help of the parish court to force Duclos to return
the money and pay her wages for the months “he engaged her as his wife”
Those services, in her estimation, were worth fifty dollars. Although the par-
ish court judge expressed distaste at this informal and “unfortunate marriage,”
he ordered Duclos to pay Rosalie thirteen dollars and the court costs. She did
not get paid for her services.*’ But by going to court to claim what was due
and what belonged to her, Rosalie demonstrated that she understood her-
self as providing important services—both sexually and with her household
labor. Her body was a tool; it was her property. It provided her with a legal
interest such that she could use it to mediate relationships. While she did not
receive compensation for her labor, the language that she used to describe it
demonstrated that she endowed that property with value.

PROPERTY RIGHTS AS “CIVIL RIGHTS”

Like their white neighbors, some people of color invested in land and slaves.
Black litigants’ disputes over real and personal property were common in
the local courts of the Natchez district. They sued to recover unpaid debts
for land and slave sales and to recoup payment for slave rentals. They sued in
disputes over injured bondspeople and to evict squatters on their land. They
sued to over damaged goods and stolen cattle. For free blacks, the acquisition
of such property provided them with a measure of independence, and the
right to protect that property in and out of court was a symbol of their free-
dom and their relationship to the polity. Their right to ownership was a right
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they defended vociferously and one they linked to a broader constellation of
rights and relationships.**

Like their white contemporaries, free people of color understood that
land ownership could bring economic independence as well as greater
personal autonomy. Many free blacks in the Natchez district acquired real
estate, and they showed little hesitation when taking legal precautions to
safeguard their land. They commonly sued to recover unpaid debts for land
deals, to protect real estate from sale or seizure, and to receive compensation
for damage done to their property or resources extracted from it without
their permission. While land ownership did not secure the vote for people
of African descent in the antebellum South—as it did for propertied white
men—{ree people of color nonetheless insisted on their right to own land
and demanded that the courts protect these rights. Claims to land and the
protection of landownership in court also meant exercising a civic identity, a
status ordinarily reserved for white men.*

For many free blacks—especially former slaves—using the courts to
protect their real estate signaled to the larger community that they were
competent householders and capable of handling the responsibilities of
freedom. John Sandy’s reputation as an adept household head depended
on his willingness to take legal action to safeguard his property. In his 1841
petition, Sandy, a free man of color and former slave, relayed that for the
previous five years he had possessed and occupied “as owner unmolested” a
tract of land along the Mississippi River in a community known as “Bakers
Settlement.” He “expended” great effort and “considerable expense” to
improve the property by “building cabins, clearing land, and establishing
a wood yard” with the intention of filing a request with the “Land office
at Greensburg” for a preemption claim to the land, preemption rights he
stated were guaranteed him by “Acts of Congress” in 1838 and 1840. More-
over, “since he became a free man, he has conducted himself in an orderly
and respectful manner” and thus “deserved the good will of the citizens
of Bakers Settlement.” But to his “great damage and annoyance,” Charles
Barnes, a white man, had “illegally, forcibly, and fraudulently taken posses-
sion” of his property. He had repeatedly and unsuccessfully asked “Barnes
to leave the premises” and to “desist” from cutting timber on his land, an
act that “prevented him from pursuing his occupation of cutting cordwood
for steamships.” Barnes’s illegal possession of Sandy’s land had kept Sandy
from “enjoying his Civil Rights secured to him by Law.” He wanted Barnes
to leave his property and pay him $300 in damages. One month after filing
his petition, however, Sandy requested that the court dismiss his lawsuit.
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Why he did so is unclear, but it is possible that Sandy and Barnes settled the
matter outside the courtroom.>*

As a former slave, Sandy’s land ownership was both a symbol of his free-
dom and a pathway to economic independence. It also represented his prin-
cipal means of subsistence. Protection of that property, both in and out of the
courtroom, was important to his very survival. As the master of his domain,
Sandy had not only the right but also the responsibility to sue. Suing whites,
however, could prove dangerous. But Sandy demonstrated an astute under-
standing of his position in a racial order dedicated to white supremacy, and
he employed a scrupulous mix of deference and self-assertion when prosecut-
ing his lawsuit. He simultaneously showed the court that he had “conducted
himselfin an orderly and respectful manner,” and he displayed his willingness
to take legal action to protect his “Civil Rights” to property. Part of proving
himself worthy of the respect of the “citizens of Bakers Settlement” meant
demonstrating his ability to run his household and protect his livelihood.
Sometimes prudent household management involved going to court. For
Sandy, property ownership and a good character were linked.

There was much more at stake than just his reputation, however. It was
no accident that Sandy framed his rights to property as a matter of civil rights.
While arguably one of the most important expansions of civil rights occurred
with the Fourteenth Amendment to the Constitution in 1868 (particularly
the rights of former slaves to due process and equal protection under the law),
black litigants in the antebellum Natchez district used their lawsuits to argue
for the extension of civil rights to people of color. They did so, however, not
in the language of racial equality, but in the language of property.

For free blacks in the antebellum South, property rights were civil rights.
In the absence of other rights, free people of color used property rights to
claim and wield a host of rights linked to possession, rights that tied them to
a narrative of inclusion within the polity (membership they were otherwise
denied).’ Property rights, moreover, represented something far more capa-
cious then simple ownership.

Ownership is not merely possession; it is not a single right. Instead, own-
ership is comprised of what some property theorists have termed a “bundle
of rights.”*® Ownership refers not simply to a person’s relationship to a thing,
but instead to “rights or relationships among people with respect to things.”*’
Property, then, is relational. For people of color like Sandy, this constellation
of rights and the relationships they embodied was far-reaching. By insisting
on his right to possess the track of land at Bakers Settlement, Sandy not only
claimed the right to have exclusive physical control over the property. He
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also claimed the right to manage that property; the right to use it as he saw fit
(“unmolested,” he avowed); the right to obtain an income from it and benefit
from its fruits (in this case, to cut timber and sell it as cordwood to steam-
boats); the right to its security (such that men like Barnes could not enter it
and use it without his permission); the right to sell or rent it to others (if he
needed or wanted the income); and the right to transmit it (and bequeath to
his children, wife, or kin as inheritance or a gift). Moreover, Sandy insisted
that these were “civil rights” and “secured to him by Law.”*®

Wielding property rights as civil rights helped Sandy construct a more
tolerable world for himself and his family; these rights encapsulated the es-
sence of his self-determination. For a man once enslaved, self-determination
carried a special meaning. Protecting his property rights represented far more
than his right to the exclusive possession of the land: it also meant he could
direct his own life, make choices, keep others in check, and secure his future
and the future of his children and kin. Sandy could not access the social and
political equality that civil rights provided white, slaveholding men. But, like
Augustin Borie and hundreds of other people of color in the Natchez district,
he did claim an equal right to property and the other rights that ownership
entailed, not least of all the ability to access the courts and demand that the
state enforce these rights and adjudicate relationships. Indeed, in the aggre-
gate, property rights could stand in for a whole host of things that made one’s
world more bearable.

Free people of color also expanded property rights to include the pro-
tection of human dignity. For Sandy, this meant membership in and access
to a particular community. Property rights also signified his relationship to
others—in this instance, the “citizens of Bakers Settlement,” people he inter-
acted with daily and people whose respect he had gained.** While it is un-
clear who comprised the other members of the community, it is evident that
Sandy’s connections to the residents of Bakers Settlement provided him with
important networks and support, networks that he drew on when he went
to court to challenge a white man. Membership in a community might also
offer him protection and solace; it helped ensure his future. For other people
of color in the region, like free black landowner, Pierre Salvador, property
rights included, in his words, “the right to peacefully enjoy settlement of his
property.”*® To Salvador, ownership conveyed a right to carve out a space for
himself, to work his own ground, and to live in peace. For people like Salvador
and Sandy, ownership also entailed the power to create and enforce boundar-
ies, both real and symbolic, because it included the authority to exclude peo-
ple. For others still, ownership—and the protection of ownership—offered
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opportunities to register one’s voice in the public arena and make one’s story
known. It also forced others to contend with or answer to those stories. It
meant that they were people whose claims counted.*! Property relations,
then, could be imagined as productive of an entire system of social relations.

It was not just black men who claimed property rights as civil rights; free
women of color also exercised the constellation of rights and relationships
associated with ownership and expanded those rights to include privileges
they might not readily have access to by virtue of their skin color and sex.
In so doing, they, too, asserted a civic identity. When Marie Ricard, a free
woman of color from West Baton Rouge Parish, Louisiana, and the owner,
“in her own right,” of tract of land on the Mississippi River, appeared in court
alleging “that a certain Charles Hubeau, a free man of color . . . has taken
illegal and forcible possession of the land and settled there without [her]
consent,” she expected the court to respect her rights to property owner-
ship. She insisted that Hubeau vacate the property, return the “title and the
rights of property to the land” to her, and condemn him to pay her $200 in
back rent. She did not just assert her title to the land; she also claimed all the
rights associated with ownership, including her right to use and to security.
What is more, Ricard was a married woman; technically, she could not sue
in her own name. Nonetheless, she insisted that the court hear her claim and
protect her right to handle the economic business of her own life just as it
would other free (and male) property owners.** She was not the only married
woman to do so. Despite their status as legal dependents and in spite of prohi-
bitions against married women’s property ownership, many married women
of color in the region owned and controlled property and went to court to
safeguard it as de facto single women. Local court records from the region
show married women (both black and white) playing fast and loose with the
doctrine of coverture—ignoring it when convenient and hiding behind it
when necessary.*?

Sandy’s and Ricard’s claims to land and property rights linked them to
narratives about independent proprietors well known to their white, male
audiences—indeed, they played upon white expectations. To many white
men in the antebellum South, landownership evoked a vision of a citizenry
who provided for themselves and their families and could not be bought or
unduly influenced by bosses, landlords, or political operators. Such indepen-
dence was a prerequisite for political inclusion. But in the U.S. South, the
narrative of the independent, politically vested landowner was a narrative
of white privilege—and one that was gendered male. White men did not
include black people (or white women) in this narrative of autonomy. In
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particular, white men used law to keep women and racialized others from
making claims to land, membership, and independence. Through the law of
slavery, whites claimed people of African descent as property, and as property
black people could not own land or other property themselves. The law of
coverture, furthermore, provided men with the right to ownership of their
wives’ personal property, and men served as managers of their wives’ real
property. While a husband could not sell her land without her permission, he
could rent it out and extract resources from it. Both women and black people
were dependents. Thus, the normative litigant and citizen was a white male.**

But Sandy and Ricard used their lawsuits to include themselves in these
privileged categories of legal personhood and citizenship. By leveraging the
language of property and their status as owners, and by exploiting its asso-
ciated presumptions about independence, people of color like Ricard and
Sandy made claims to civic inclusion. As these were claims to land, the lan-
guage of property proved necessary to describe the case. Yet that language
was also bound to a broader narrative of what it meant to be a member of the
polity, to be someone who counts such that he or she could register his voice
or assert her claim. When Sandy and Ricard made a claim about property—
and insisted the court protect, in the words of Ricard, their “title and the
rights of property to the land”—they were also, implicitly, linking their status
as proprietor to the ideal of a free and autonomous citizen.

PROPERTY IN PEOPLE

Free blacks” property claims moved beyond land ownership; among their
rights, some insisted, was a right to and authority over the property within
their households: slaves. Claims to property rights as civil rights were not
necessarily liberatory; indeed, sometimes people of color took property in-
terests in human beings. For some, slave ownership represented economic
advancement and an opportunity to gain a level of prosperity, if not wealth.
By buying and selling slaves, they were not merely acquiescing to the de-
mands of a white slaveholders’ republic or signaling that they did not threaten
the racial status quo. Rather, they were investing in the currency of the time;
while many free black people bought enslaved kin and friends with the inten-
tion of freeing them, some free people of color—including former slaves—
acquired slave property to support their various economic endeavors. Skilled
artisans and shopkeepers bought enslaved apprentices and helpers to assist in
their businesses; landowners bought field hands and house servants to work
their farms and plantations. Some aggressively pursued human property and
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accumulated substantial numbers of enslaved laborers. Many of these black
masters were once enslaved themselves. Rose Belly, for instance, formed part
of a shipment of thirty slaves sent to Pierre Belly from Jamaica to Louisiana.
Pierre Belly later freed Rose and bequeathed half of his estate to her and their
daughters, an estate that included ninety-six slaves. The Belly daughters and
their families continued to acquire additional slave property throughout the
antebellum period.

Just as they did with other types of property, free people of color showed
little reluctance to involve the courts in their disagreements over slaves. They
sued to recoup debts for slaves purchased from them; to retrieve slaves stolen
from them; to get compensation for sick, unruly, or otherwise “damaged”
slaves they unwittingly bought; and to receive payment for slaves injured or
killed by others. Maria Theresa, a free black Mississippi woman, sued Josiah
Martin, a white man, for the $450 value of a slave she claimed he stole from
her.** Eliza Bossack (alias Carter), a free black woman, and John Holden, a
white man, spent much of the mid-1830s in the Mississippi courts fighting
over the ownership of an enslaved woman named Kitty.*¢

Free people of color also sued in disputes over slave hires. Hiring out
slaves was commonplace across the American South. As one study of slave
hiring has shown, enslaved people were more likely to be hired out to some-
one else than sold to a new owner.*” For both owner and renter, slave hiring
could be lucrative. Hiring out slaves, especially those they did not immedi-
ately need, allowed masters to extract as much profit as possible from their
human property, and it also allowed large numbers of southerners who could
not afford to buy slaves themselves to benefit from slave labor. But because
both owners and hirers sought to maximize their investment, and because
both simultaneously laid claim to mastery over the slaves in question, slave
hiring inevitably involved conflict.*® Frequently, those conflicts meant a trip
to the courthouse.

Slave owners hired out their slaves for a number of reasons, ranging
from efforts to extract revenue from unneeded and idle slaves, to discharge
debts, to provide a slave with training as a carpenter or bricklayer, and to
punish or banish a recalcitrant slave.*” Whatever their motivation, hiring
was profitable, and slaveholders—black and white—sought to increase their
returns on slave capital. But renting out valuable property to someone else
was also risky, and when deals went sour, free black masters used the courts
to protect their investments. Sometimes renters, for instance, declined to
return hired slaves. In 1816, Marguerite Ove, a free woman of color, sued
Arnaud Lartigue, a white man, to recover possession of her slaves and $3,000

150 Part Two



in damages. In her petition, Ove stated that one Louis Gourgis agreed (in
a written contract) to rent her slave, Francine, and Francine’s children for
six dollars a month. This arrangement had continued for twelve years. But
Gourgis had recently died, Ove asserted, and the executor of his estate,
Lartigue, refused to return the slaves to her. In his answer to her petition,
Lartigue denied Ove’s allegations, insisted that she did not have “any right
or title” to Francine and her children, and asked the court to dismiss the
lawsuit. After considering the evidence, however, the court issued a verdict
for Ove and ordered Lartigue to return her slaves and pay the court costs.*
Other hirers neglected to pay owners the rental fees. In an 1822 lawsuit, Marie
Simien, a free woman of color, successfully recouped payment for renting her
slaves on several occasions to Jacques Nicholas, a free man of color.*! In an
effort to extract every penny in profits from her bondman’s labor, Margue-
ritte, a free black woman, hired out her slave, Urbin, to work for Simon Janes
on Sundays—after Urbin had completed six days of work for her. When
Janes (a white man) failed to pay her the hiring fee, she sued, and the court
ordered him to pay his debt.>

Free people of color also sought redress for damage done to their slaves
while in the custody of another. Owners expected that at the contract’s end
hirers would return their slaves in the same condition or without notice-
able depreciation. Yet in order to increase their profit margins, hirers had
the incentive to demand long hours from the slaves they rented, beat them
when they did not labor hard enough, require them to work in dangerous
conditions, furnish them with inadequate clothing and shelter, and feed them
poor-quality food. Thus, when their property was in danger, owners took
ruthless and negligent hirers to court. In 1851, Aimeé Porche, a free woman of
color, sued Ebenezer Cooley, a white man, for $440 after a slave belonging to
Cooley stabbed her slave, Hypolite, while in Cooley’s possession. Hypolite’s
injuries were such that he could not work, and Porche sought compensation
for his lost labor, doctor’s fees, and the damage done to her property. It ap-
pears that Porche and Cooley settled the matter outside of the courtroom, as
both parties agreed to dismiss the lawsuit, and Cooley paid the court costs.
While on the one hand Porche sought payment for damaged property, on
the other hand she reminded Cooley about the boundaries of white violence.
By compensating Porche for Hypolite’s injuries, Cooley implicitly acknowl-
edged that sometimes whites were limited in their relationships to and au-
thority over certain black bodies.>

Like slave owners, slave hirers were also profit-minded, and they too used
the courts to enforce their contracts and guarantee the labor of the slaves
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they rented. In an 1860 lawsuit, free man of color Simon Bonnefoi claimed
that he had paid Julie Labry, a white woman, $130 to rent her slave, Bill, for
one year. Three months into the contract, however, Labry retrieved Bill and
refused to return him to Bonnefoi. He “had the right,” he told the court, to
Bill’s “services,” and because of the labor he had lost, he wanted $500 in dam-
ages. Labry, however, contended that she attempted to return Bill to Bonne-
foi, but Bonnefoi “refused to receive him.” The court dismissed the case and
ordered Bonnefoi to pay the court costs.>* A battle between an owner’s long-
term property rights and a renter’s short-term profits resided at the center of
disputes between owners and hirers. Both viewed the slaves in question as
capital assets, and both looked to the court to safeguard their investments.
Black renters, like black owners, also laid claim to their rights to property
and their command over the human property within their households. In
the absence of other individual or political rights, property rights—whether
to land, slaves, cattle, or clothing—represented broader rights, rights black
people insisted the courts defend.

PRODUCING INDEPENDENCE

Claims to legal personhood and inclusion also involved claims to one’s body
and one’s labor. Property ownership came in many forms; not everyone had
access to land and slaves. Many free blacks worked for wages and viewed their
labor as a form of property—property they expected the courts to protect.
In this view, they were not alone. As land grew more expensive (and in the
case of areas such as the urban Northeast, more scarce), many Americans
began to work for wages, and members of the producing classes—laborers,
mechanics, artisans, small businesspeople, and so forth—throughout ante-
bellum America insisted on the dignity of that labor.>®

Free black men and women pursued lucrative vocations as skilled carpen-
ters, blacksmiths, kettle makers, brick masons, seamstresses, and retailers and
sold their labor and services in the busy commercial and agricultural sector of
the Natchez district. As it did in other parts of the antebellum United States,
sex defined occupation, and men and women, in large part, practiced different
trades. Whereas free black men worked as artisans and laborers in the man-
ufacturing and agricultural sector, women monopolized the service sector
and occupied positions as seamstresses, laundresses, and nurses and operated
commercial establishments such as boarding houses and market stalls. Free
black men also worked as overseers for both white and free black planters.
Although their wages and earnings varied by gender as well as occupation,
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free blacks’ skills and abilities provided a measure of economic security for
themselves and their families. Some even prospered.®¢

Property in one’s labor was a valuable form a security because it was ev-
idence of a good character—of reliability, accountability, and industry. Free
blacks’ marketable skills enhanced ties to their communities and helped them
forge favorable relationships with their neighbors, black and white. Skilled
people of color offered something of worth to their community. Artisans like
blacksmiths, tailors, or barbers performed indispensable services for whites,
in particular, and these services had important legal and material benefits.
The valued position of skilled laborers in their communities helped free black
workers to successfully petition to remain in Mississippi and Louisiana, es-
pecially as lawmakers passed legislation requiring free blacks to leave each
state. William Hayden’s skills as a barber earned him the respect and support
of local whites, support that proved important when he petitioned the leg-
islature to remain in the state.’” In 1859, Ann Caldwell used her proficiency
as a nurse as a justification to remain in the state of Mississippi. Over one
hundred white residents of Natchez co-signed her petition and claimed she
was a faithful nurse with a good character.*® Free blacks’ expertise increased
their positions in their community, gave them opportunities to meet a va-
riety of people, allowed them some control over and choice in their work,
provided them some leverage in their negotiations for hire, and even offered
them a better bargaining position when approaching the courts to protect
their contracts.

If property was indeed a sacred and natural right, then those who de-
prived laborers of their wages were guilty of theft. While, as the cases of
Hayden and Caldwell suggest, clients came to the aid of skilled black labor-
ers, sometimes deals went sour, and free blacks engaged their customers and
employers as legal foes. Free black men and women consistently sued over
broken labor contracts and wages owed them, lawsuits they frequently won.
In 1835, for example, John Hardes, a free black Mississippian, sued William
Mosby, a white man, for the $240 Mosby owed him for carpentry work he
had performed on Mosby’s cotton plantation. Although Mosby claimed he
had already paid Hardes and denied he owed him anything further, the jury
found for Hardes for $240.5° In 1859, Leandre Decuir, a free black Louisianan,
received a judgment for $519 plus interest and court costs from a white man,
Patrick Gleason, who hired him to raft and run timber.®® Honoré Roth, a
Louisiana mason, brick-maker, and kettle settler, often sued his white em-
ployers to recover the money they owed him for the labor he performed.®* In
1859, Josephine Degruise, a free woman of color, sued the white children of
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her recently deceased employer for $2,000 in back wages “for eighteen years
of long and useful services” as a nurse and “faithful servant” to their father.
She was particularly attentive to him “in the last years of his life, when he
was old, infirm and sick, requiring [her] attendance.” His will, she claimed,
included a provision for “payment of the wages for services rendered,” but
his heirs refused to pay. While the court ordered an inventory of the estate
to see if it could meet her demand for back wages, the outcome of the case is
not known.%>

Free blacks like Degruise and Roth viewed their labor and skills as valu-
able property, and they expected the courts to come to their aid and help them
recover and protect that property. Black people possessing and directing their
own labor, however, proved problematic in a society that made blackness
synonymous with unfree labor. Their sense of the value of their labor was all
the more revolutionary because it proclaimed a politics of ownership at odds
with the material interests of white slaveholders.

WHEN PROPERTY SUED

Although property owning property sounds like a contradiction in terms,
throughout the Natchez district (and the American South more gener-
ally), enslaved people also acquired property. And while Mississippi and
Louisiana laws dictated that slaves could only hold property with their own-
ers’ permission, the enslaved in both states acquired property—sometimes
even substantial amounts—with and without their owners’ consent. They
did so in a number of ways. For instance, many planted gardens of their
own to supplement their diets, raising fruits and vegetables such as sweet
potatoes, collards, beans, tomatoes, and pears. They often sold their garden
surplus to their masters, mistresses, and neighbors and in local markets.
Some even cultivated cash crops like cotton and sold those crops to local
merchants at the end of the harvest season. Other farm and plantation
slaves raised hogs and chickens, kept horses, and tended livestock. They
sold poultry, eggs, fish, oysters, and game to free blacks, poor whites, and
others in their neighborhoods. Many acquired small amounts of cash by
selling their services and hiring out their labor in their free time—as skilled
carpenters or kettle makers, as healers and nurses, as fortune-tellers, and
as peddlers. Enslaved men and women used a portion of the money they
earned to buy items such as clothing and furniture—and sometimes even
their own freedom and the freedom of their loved ones. Of course, slave
owners could—and did—restrict the slaves’ economy. Enslaved people

154 Part Two



had a limited amount of time to work for themselves, and they did this
work late at night or on Sunday afternoons after they completed an exhaust-
ing amount of labor for their owners. Selling eggs a dozen at a time in no
way produced great wealth, although it may have conferred great dignity.
Property ownership—however little—was common among the slaves in
the Natchez district and elsewhere.®> Moreover, as one scholar has shown,
because southern laws neither protected slaves’ property nor recognized
their property rights, enslaved people used extralegal means to claim and
display property and to solve conflicts over it. For instance, bondspeople
made their property publicly visible as their own (and their kin’s) through
gift giving at marriage ceremonies or displaying it in the slave yard.®*

Sometimes local authorities recognized enslaved people’s claims to prop-
erty and prosecuted instances of theft on the behalf of slaves. In 1854, Daniel
Smith, a Natchez resident, faced larceny charges, a warrant for his arrest, and
$3,000 bail for stealing a gold watch and several coins that belonged to an en-
slaved man named Bill. Because of his status as a slave, Bill could not pursue
the case himself. However, Joseph Hawk, a white man, brought the theft to
the attention of the justice the peace on behalf of Bill. Five additional white
witnesses appeared before the justice of the peace to claim that the property
belonged to Bill and to provide evidence that Smith had “carried it off” The
case never made it to trial, however. Shortly after his indictment Smith died
of cholera, and the court dismissed the case.®® In Mississippi and Louisiana,
slaves could not testify in cases involving whites, making it all the more diffi-
cult to prosecute those who committed wrongs against them. But as this case
suggests, enslaved men and women might sidestep the statutory bans on their
testimony and their ability to own property and protect it in court by getting
a white witness to pursue the case for them.

On a few occasions, as we saw in the previous chapter, enslaved peo-
ple circumvented the prohibitions that denied them access to the courts and
themselves brought lawsuits in disputes over property and debts owed them.
In November 1800, for example, Elizabeth, an enslaved woman belonging to
one Domingo Loreno, sued Maria Williams, a white woman, for the sixty-two
dollars she had recently lent her. As evidence of the debt, she produced a
promissory note signed by Williams indicating that she had borrowed the
money from Elizabeth and had promised to repay the loan promptly. De-
spite Elizabeth’s requests for the money, the loan remained unpaid for several
months. She asked the court for the balance of the loan and $100 in damages
for her inconvenience. The Natchez court ordered Williams to pay the debt
plus 10 percent interest and court costs. The court record listed Loreno as
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Elizabeth’s owner, but he was not a party to the suit. Elizabeth did not have
legal standing to sue Williams. As an owner of property and a signatory to a
promissory note, the court allowed a temporary, workable legal fiction about
property ownership that provided her access.*®

Litigants like Elizabeth sought to compel their audience to confront (and
perhaps even rethink) a narrative about property ownership, legal person-
hood, and independence that was gendered male, white, and free. Suing in
court had effects that reached well beyond the courtroom, insofar as the mere
act of recognition similarly was an acknowledgment of the potential for peo-
ple of color to be more than objects of regulation. By holding property, being
a signatory to a promissory note, and appearing in a courtroom to protect her
interests and register her voice in public, Elizabeth exercised a civic identity.

VULNERABILITY

Just as free people of color were plaintiffs in disputes over various types of
property, they were also defendants in similar kinds of lawsuits. They bor-
rowed money and did not pay their debts. They failed to make their payments
on their purchases of real and personal property. They made contracts with
overseers and skilled laborers and neglected to pay them for their work and
services. They hired lawyers to represent them and tutors to educate their
children and failed to pay the fees. Free blacks also faced court action in these
conflicts and often lost the lawsuits (although certainly not always). For in-
stance, in 1822, Eugene Lacroix, a white Louisiana man, sued Maximillian Ri-
card, a free man of color, twice for debts Ricard owed him, and Lacroix won
both cases. Soon after, at least three other white men successfully sued Ricard
to recover unpaid loans. In early 1823, Ricard petitioned the court with a claim
of insolvency and requested a meeting with his creditors and a temporary halt
to all the judicial proceedings against him.%” In 1849, Jacob Meyer recovered
the $110 Victor Dupperon owed him for the purchase of calico, books, bridles,
and stockings.® Augustin Borie was arrested and jailed for failing to pay a debt
after the court issued a judgment against him, but he swiftly sued the justice of
the peace and the sheriff for false imprisonment and eventually won the case.®®

But free black people’s precarious position in the slave South left them
vulnerable, and sometimes those around them took advantage of that vulner-
ability. Whites might attempt to cheat free people of color. For instance, Ellen
Wooten, a free woman of color, sued George Harrison for interest on a $2,000
debt owed to her—interest she claimed he tried to defraud her of because she
could not read or write.”” Rachel Hicks took a property interest in her own
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Local court records have a material culture of their own. Even the front matter tells a story,

with details added at different times by various hands. Porche v. Van Winkle, Pointe Coupee
Parish Clerk of the Court’s Office, New Roads, Louisiana; photograph by the author.

son (whom she held as her slave) and mortgaged him to secure a loan from
a white man named Evans. However, she sued Evans after he took advantage
of her illiteracy and tried to force her to pay more than she owed.”* In both
Wooten’s and Hicks’s lawsuits the courts issued verdicts for the free women
of color, protecting them potential fraud (although Hicks’s son remained at
the mercy of a mother who would use him as security for a loan).

Swindlers used more than just illiteracy to cheat free people of color.
They also capitalized on some free blacks’ uncertain status as free when trying
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People of color frequently appeared before the antebellum southern courts to

give testimony and swear oaths. Sanite v. Van Winkle, Pointe Coupee Parish Clerk
of the Court’s Office, New Roads, Louisiana; photograph by the author.

to defraud them of property. For instance, in an attempt to obtain the land
and slaves of their late sister, free black siblings Rosalie, Annette, and Jean
Francois Masse sued five members of the Pierre family, also people of color,
who were in possession of their sister’s property. The Pierres, they claimed,
were not in fact free people and instead were “really slaves for life, altho’ they
pretend to be free.” As the rightful (and free) heirs, they wanted their sister’s
estate “delivered up” to them. The court found in favor of the Masse family.
The Masses certainly had no trouble betraying the Pierres to the authorities
when property was on the line.”

Surviving as free people of color in the antebellum South was no easy
achievement. Black people’s freedom was often at risk. The cases involving
Stephen Van Winkle, a sheriff in Pointe Coupee Parish, further demonstrate
the lengths to which some people would go to separate free people of color
from their property. In particular, Van Winkle exploited the tenuous position
of free blacks in a slave society and occasionally seized free people to sell as
slaves. Consider the situation of Joachim Porche and his wife, Sanite. In the
early 1820s, Porche, a free man of color living in Pointe Coupee Parish, ran
into some financial trouble and could not meet his obligations. In a process
common for the time period, Porche filed a petition in the local court on
March 15, 1824, requesting a meeting with his creditors to make arrangements
for setting his debts. He had found himself in “unfortunate circumstances,”
he said, such that it was impossible for him to meet his obligations. He was
therefore “willing to abandon his estate to his creditors” and wanted to set up
ameeting to divide his property among them. Porche owed his four creditors
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a total of $604, and he claimed to have $235 in assets, as well as some “move-
able and immovable” property that the court could use to settle his obliga-
tions. The justice of the peace summoned Porche’s creditors to appear in
court and issued a temporary stay “in all judicial proceedings against Porche”
until a meeting could occur. No meeting took place, however, because the
creditors never showed up in court, and Porche’s problems went unresolved
for another few months. In the meantime, Sheriff Van Winkle began seizing
Porche’s property and offering it for sale. Porche sued Van Winkle in July 1824
in an effort to stop the seizure and sale of his property, but he lost this lawsuit.

In early September, Porche’s wife, Sanite, a free woman of color, initi-
ated lawsuits of her own; Van Winkle had seized her property—property
she owned separately from her husband—in order to settle her husband’s
debts. The court issued injunctions instructing Van Winkle to cease his ac-
tivities, but Van Winkle ignored these orders. Instead, he seized Sanite as
property and advertised her for sale. In early October 1824, Sanite sued Van
Winkle for illegally holding her as a slave. In her petition, Sanite claimed to
be “inhumanely imprisoned for a debt of her husband.” Van Winkle’s actions,
Sanite insisted, were “against not only the rights of herself but of humanity.”
Her husband had manumitted her in a New Orleans court three years before,
and she provided the court with copies of her free papers. She asked to be
released, but a jury found in favor of the sheriff. Although the record is silent
on this matter, it is likely that Van Winkle sold her as a slave at a sherift’s auc-
tion.”® Indeed, Van Winkle was an unscrupulous man and part of a notorious
kidnapping ring, an operation that involved his father, Jacob Van Winkle (a
New Jersey judge), and his father-in-law, Charles Morgan (a former resident
of New Jersey and the owner of the enormous Louisiana cotton plantation,
Morganza). Morgan and the elder Van Winkle collaborated to export people
of color (including kidnapped black children) from New Jersey to Louisiana
for sale in the slave pens in New Orleans and Pointe Coupee Parish. Van Win-
kle and his family increased their wealth by seizing and selling free people.”*

Yet Van Winkle’s schemes sometimes failed. In 1827, for instance, he ap-
prehended and attempted to sell a slave owned by Isabella Hawkins, a free
woman of color, to settle the debts of her former master. Hawkins sued Van
Winkle to return her property and attempted to harness the power of the
courts by requesting an injunction to stop the sale. She lost her lawsuit, at
least initially, because Van Winkle claimed she was still enslaved and did not
have the standing to sue. Hawkins promptly appealed her case to the state
supreme court, and the high court overturned the lower court’s decision.
Hawkins’s status was not in dispute; she was a free woman. “This was not a
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case of a slave suing for her freedom,” the justices opined, “but of a woman in
enjoyment of it, suing another for property which she alleged belonged to her.”
Hawkins continued to “enjoy” that property for a number of years to come: to
benefit from it, transmit it, secure it, manage it, and sell it.”* In addition, after
Van Winkle released her, she immediately initiated several (and ultimately
successful) lawsuits involving ownership, possession, and her relationships
to others with respect to property. The sanctity of her property, not her race
and status, determined the outcomes of those lawsuits.”®

Ll

Free black people in the antebellum South were sources of tremendous tension:
if slavery was the natural state of people of African descent, then free blacks
were subversive and dangerous aberrations. Their status as free people in a
world where to be black was to be property, however, has rendered their use
of the law in their own interests largely invisible to scholars (who instead focus
on the role law played in limiting or regulating free people of color). It has also
rendered the economic roles they played largely invisible. Free black people
performed essential roles in the economy of the Natchez district, roles that pro-
vided them with some purchase on personhood, civicinclusion, and equality in
the legal arena. It was their property ownership, moreover, that provided them
with both access to the courts and the language needed to make their claims.
African Americans’ claims to ownership and all that it entailed were all
the more powerful because they emerged in the context of black slavery and
in spite of white narratives about black dependence. When black people—
whose skin color marked them as “natural” slaves—stood up in court before
white judges, white juries, and white audiences and made claims to prop-
erty rights, they spoke in a language that whites had staked as their own. To
white slaveholders, private property was sacred. It was inviolable. African-
descended people knew this well. As a people with a price, they understood
intimately the power of private property. Indeed, it was no accident that
Harriet Jacobs began her famous narrative with the words, “I was born a
slave.” But black people also knew that to protect the sanctity of property
and to make a racialized economy palatable to millions of nonslaveholding
whites, white slaveholders could be forced to extend the rights of property—
the whole constellation of them—to other groups, even people of African
descent. For people of color like John Sandy, Augustin Borie, and Isabella
Hawkins, property rights were civil rights, and the exercise of those rights by
black people could upend the entire social order of the white slaveholders’

republic.
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On April 1, 1847, Hannah, Edward, and Rosetta, people of color and resi-
dents of Mississippi, sued Andrew Chess, a white man, for their freedom
in the circuit court in Claiborne County. In their petition, they claimed
that they had long enjoyed the “friendship and protection” of one Thomas
Stone, a white man, who helped them “enjoy their rights and privileges” as
free people of color “so far as was consistent with the laws of Mississippi.”
Stone served as their “benefactor,” the petitioners relayed, but in January
1838, he had relocated to Georgia and requested that Chess look after their
interests. Although he pledged to protect them “in lieu of Thomas Stone,”
the plaintiffs stated, Chess now “holds and possesses them as his slaves.”
Chess even composed a fraudulent receipt of sale to support his claim to
them as property and continued to “act in oppression of their rights as free
people of color” They asked the court to order Chess to “discharge them
from the bonds of slavery” and to pay damages in the amount “that the
court sees as just.”

Unlike in Georgia, Alabama, South Carolina, and Florida, where free
blacks needed to secure white guardians to file civil suits on their behalf, ad-
minister their estates, and protect them from litigation, Mississippi law did
not require that free people of color obtain white guardians to represent their
interests." But Claiborne County proved to be a tough and unforgiving place
for free black people. For example, while neighboring Adams County was
home to more than 250 free people of color (many of whom lived in Natchez
and established a strong community there), Claiborne County free blacks
did not have such safety in numbers or institutions to provide protection or
support. Only forty-two free people of color lived in Claiborne County in
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1850.> The free blacks of the county were an anomaly among the nearly 11,500
enslaved, and they repeatedly faced persecution from whites. For instance, in
1853, Jeflrey, a free black resident of the county, faced disciplinary action from
his church (which admitted both black and white congregants) for “styling
himself as a Baptist minister,” “teaching strange doctrine” to the black popu-
lation of Port Gibson, and “other dishonest conduct.” After his disciplinary
hearing before church officials, the Magnolia Baptist Church “excluded” him
from the congregation because he assumed the role of a preacher.> While
Mississippi state laws required that free people of color periodically register
with their local courts, this was rarely enforced. But in 1858, the Claiborne
County Board of Police summoned forty free black people to appear before
the county court, demanding that they “show to satisfaction” that they were
legal residents of the county and the state.* Securing a white protector might
have been necessary for Hannah’s, Edward’s, and Rosetta’s survival in this
slaveholders’ regime.

They certainly needed protection from unscrupulous individuals like
Chess. In Chess’s response to their charges, he stated that he neither “claims
title to the said petitioners under the color of a pretended purchase,” nor
did he “hinder them in their enjoyment of all their rights as free persons of
color” Rather, Chess argued that as their “benefactor,” he let them live with
him and “employed them in his services.” In exchange for his “care and atten-
tion,” he kept all the “proceeds of their labor . . . as compensation.” What is
more, Chess declared that it was entirely within his rights to keep Hannah,
Edward, and Rosetta “in his custody and service until he shall be fully and
amply compensated for his trouble and attention in maintaining them.” What
price he expected the three to pay and for how long, however, was unclear,
and the court swiftly intervened to remove them from Chess’s clutches. The
judge decreed “the defendant had no legal claim or just rights to hold the
petitioners in slavery or any manner to restrain them or abridge their exercise
of freedom.” He ordered that Chess release them “from slavery or servitude”
and pay the costs of the suit.®

Although denied many legal rights and excluded from formal political
arenas, people of color like Hannah, Edward, and Rosetta mobilized the local
courts on their own behalf. This chapter examines 128 cases of enslaved peo-
ple suing for their freedom (lawsuits that recognized or altered the personal
status of an individual held in a state of slavery). All but one lawsuit involved
a white defendant. Of that total, sixty-one proved successful. In twenty of
the lawsuits the court found for the defendant. Twenty-five lawsuits were
dismissed without explanation, and in twenty-two instances the outcome
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is not known. Given the success rate of enslaved people suing in court for
their freedom and the fragmentary nature of local legal records from the
first half of the nineteenth century more generally, it is quite possible that
many of the unknowns were victories as well. It is also possible that in the
dismissed cases the plaintiff and the defendant came to an agreement outside
the courthouse.

Much of this book focuses on the claims-making of free people of color,
as they had legal standing to initiate many more lawsuits in a number of dif-
ferent circumstances. But this book is also a study of African Americans’
long history of employing the courts and the legal system to their own
benefit. When mapping out the scope, scale, and significance of black liti-
giousness, it is perhaps easier to focus on free people of color, not least of
all because they sued far more often, and in more capacities, than enslaved
litigants. The enslaved only had legal standing to initiate freedom suits—
and even those opportunities were circumscribed. Yet through freedom
suits, we see that it was not just wealthy or property-owning free people
of color who had the wherewithal, confidence, networks, or knowledge to
sue. Enslaved people also initiated lawsuits in the southern courts—using
the same language and strategies deployed by free black people—even
though they had far fewer opportunities to approach the bar. Black people’s
claims-making went deeper than the lawsuits of the free. Indeed, claims
about rights are not necessarily conditioned by status; one does not be-
come free and then theorize rights. Enslaved litigants were doing analogous
things in court, from leveraging their reputations to crafting their cases to
reflect their personal histories and narratives. They also understood the
workings of the courts and southern law and approached the courts expect-
ing due process and accountability. Most of all, they envisioned themselves
as people with rights (however limited) and knew when those rights were
being violated.

Personhood claims—claims to the legal recognition and protection of
self-ownership and the rights that accompanied self-possession and self-
direction—are most evocative in enslaved people’s lawsuits for freedom. As
objects of property, slaves did not own themselves, their labor, or their bodies.
They could not move freely, contract, or own property. They could not marry
without their masters’ consent, and their marriages, according to the Louisi-
ana Civil Code, “do not produce any of the civil effects which result from such
contracts.”” They did not have standing in court to safeguard their interests.
Thus, for white slaveholders, enslaved people’s claims to self-ownership, con-
trol over their bodies, and the fruits of their own labor proved particularly
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problematic. Recognizing black people’s assertions of legal personhood chal-
lenged the law of slavery and the property rights of whites. Nonetheless, when
enslaved men and women went to court to assert freedom, they assumed
ownership of themselves as legal persons—as subjects of law, not objects
of property. On occasion they persuaded the courts to recognize and even
accede to their demands.

Enslaved people in the Natchez district exploited narrow escape hatches
within the legal system to orchestrate a change in personal status and claim
freedom for themselves and their families—often successfully—despite legal
restrictions to manumission that increased over time. If they could prove that
defendants illegally held them as slaves, they won their lawsuits more often
than not. Enslaved litigants sued for their freedom on a number of grounds,
from the enforcement of promises of freedom made in their late masters’
wills to accusations of kidnapping to safeguarding self-purchase contracts.
They employed their knowledge of the law and legal processes and harnessed
their considerable community networks—both local and distant—to gain
their liberty. Enslaved litigants used every available opening in the law when
pressing for freedom and transformed abstract privileges and obligations into
social and legal realities. They also engaged in the interpretation of the law—
of statutes and of testaments and contracts. By claiming their rights to them-
selves and their labor, moreover, enslaved people induced the Mississippi
and Louisiana courts to act against the economic interests of a slaveholders’
republic.

In their lawsuits for freedom, black litigants also made whites account-
able to their own language and promises. Whites’ language could be authori-
tative in at least two registers. One of these was the language of the private-law
promise (the language of contract and obligations between private parties).
This was a language spoken between individuals. But the other authoritative
register was the public language of the collectivity, spoken by white people
yet binding on the community as a whole. This was the language of statutes
and legislation. In both registers, whites made promises to black people—
private promises to free them in their will, for instance, or collective promises
in the form of statutes protecting free people generally from illegal enslave-
ment. These were promises that black litigants interpreted as legally bind-
ing and thus went to the courts to enforce. This chapter, then, also explores
white language—in the form of promises—language that black litigants in-
terpreted, leveraged, and even undermined. I begin, however, with a discus-
sion of the legal mechanisms by which enslaved people in the Natchez district
sued for their freedom.
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Verdict in Aaron Cooper’s freedom suit. While the court records sometimes included

the jury’s verdict, they rarely included the names of the jury members. Cooper v. Briscoe,
Historic Natchez Foundation, Natchez, Mississippi; photograph by the author.

SUING FOR FREEDOM

For most enslaved men and women in Mississippi and Louisiana, access to
the southern legal system was limited, and law represented an exacting and
menacing presence in their lives. State law often operated as an arm of the
slaveholding class and was enacted to maintain the institution of slavery.
Southern laws denied the enslaved civil and political rights and made them
into property. On occasion, however, enslaved litigants like Hannah, Edward,
and Rosetta mobilized the legal system on their own behalf despite their lim-
ited legal rights. For some enslaved people, the courts served as a place to
resolve their grievances and protect their interests—a ritualized space where
the power dynamics and racial hierarchies of daily life in a slaveholder’s re-
gime might be briefly suspended. The law, after all, did involve rules, rules that
all members of the community were expected to follow. For some enslaved
people the courts symbolized a site of redress, a notable contrast to the ar-
bitrary punishments meted out by masters, mistresses, and overseers on the
plantation or in the big house. As one scholar of the region put it, “in some
slaves’ experience, the law occasionally did what no power in the neighbor-
hood could ever do—bring white men to heel”® The rhetoric of the right to
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due process of law, as we will see below, riddled their petitions. They may not
have always won their lawsuits or achieved their preferred results. Nonethe-
less, for the enslaved of the Natchez district who sued for their freedom, the
courtroom represented an arena of possibility.

Both Mississippi and Louisiana law permitted enslaved people to sue
directly for their freedom in the district (Louisiana) and circuit (Mississippi)
courts. Article 177 of the 1825 Louisiana Civil Code stated: “He [the slave]
cannot be a party in any civil action, either as a plaintiff or defendant, except
when he has to claim or prove his freedom.”® Similarly, Section 76 of the 1823
Mississippi Code read: “Any person, in this state, who shall conceive himself
or herself, illegally detained as a slave in the possession of another and claim-
ing his or her freedom, shall proceed by petition to the circuit court of the
county, where his or her master or owner shall reside, unless his or her master
or owner be a nonresident of this state; and in that case, to the circuit court
of any county in this state, where such person may be held in slavery”*° Suing
for freedom was the only time an enslaved person could initiate a civil suit
in either Mississippi or Louisiana. Here the law embedded a contradiction,
however. To sue, an enslaved person could not really be a slave: as one of the
antebellum South’s foremost legal authorities, Thomas R. R. Cobb, wrote,
“the suit for freedom is allowed only to those who are actually free, and are
wrongfully detained in bondage.”"*

When suing for freedom, “wrongfully detained” litigants in Mississippi
and Louisiana could sue without the support of a “next friend,” and they did
not need to use a legal fiction (a fact that is either untrue, nonexistent, or
unproven, but is treated as truth under the law). While all slaveholding states
permitted those illegally held in bondage to initiate lawsuits for their free-
dom, a number of states did not allow the enslaved to sue directly without the
support of a free white guardian, or a “next friend,” as it was often called. In
addition, because Natchez district slaves could sue directly, they also did not
have to first deploy an action of trespass or a charge of false imprisonment or
assault and battery against their owners, who would claim that because the
plaintiff was a slave, no trespass or injury had occurred. The court would then
bypass the fabricated trespass and agree to make a decision about the plain-
tiff s personal status. In other words, the chief question in such cases centered
on whether or not the alleged false imprisonment was legal (because the
plaintiff was a slave).'?

In Louisiana, enslaved people typically sued for their freedom directly
and filed their petitions (usually with the support of a lawyer) in the local
district court. Mississippi slaves frequently filed direct suits for freedom in the
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local circuit courts (the Mississippi equivalent of Louisiana’s district court),
but they also found other ways to instigate a legal battle over their status.
In addition to suing directly, enslaved Mississippians commonly deployed
habeas corpus actions to compel the court to initiate examinations of their
claims to freedom."® When filing habeas corpus petitions, enslaved people
demanded that their enslavers bring them before the court and explain why
they held them as slaves. The court would then determine whether or not
their enslavement (or imprisonment) was lawful. For instance, in his 1833 pe-
tition, Stephen, a man of color, claimed that he was “illegally restrained of his
liberty and held in custody by Stephen Howard.” He asked the court to order
a writ of habeas corpus, “whereby the said Stephen Howard may be com-
pelled to bring your petitioner before your Honour or some other judge of
the state of Mississippi having jurisdiction in the matter here and explain the
cause of his detention.” The judge issued the writ and commanded Howard to
bring “the body of Stephen a man of color” before the court when it was next
in session. The record ends there, however, and Stephen’s fate is unknown.'*

Suspected runaway slaves imprisoned in Mississippi frequently initiated
habeas corpus actions to establish their free status and gain their release from
jail. In his 1825 petition, James Andre claimed to be a free man from Massa-
chusetts arrested as runaway slave and held in the Natchez jail. He asked to
be brought before the judge “to substantiate proof of his freedom.” The judge
ordered the writ, and Andre gained his freedom after several witnesses tes-
tified that he was a free person of color and not a runaway slave.'> Whether
they sued directly or deployed habeas corpus actions, enslaved people in the
Natchez district were creative in seeking routes to freedom.

THE POWER OF CONTRACT

White people made promises to black people. Slaveholders’ positive good
defense of slavery was full of promises and obligations: in exchange for their
labor and obedience, owners promised to care for their slaves, provide for
them, protect them, teach them, and represent them. Andrew Chess, the
self-proclaimed benefactor of Hannah, Edward, and Rosetta, spoke in the
language of promises when he told the court in Claiborne County that he
kept all of the “proceeds of their labor” in exchange for his “care and atten-
tion.” A reciprocal relationship of obligations and duties resided at the heart
of antebellum masters’ paternalism. Through such promises, owners sought
to demonstrate to their critics that slavery was a benevolent institution.
Promises to represent an enslaved person’s interests or vague promises of
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protection, however, were not legally binding. Thus, enslaved people devised
other, extralegal ways to force owners to honor their promises—such as work
slowdowns or truancy.

Yet on occasion, enslaved people found ways to make whites legally ac-
countable to their promises and thus their rhetoric: both the private promises
whites made in contracts and wills and the public promises made in statutes.
Enslaved litigants were well aware of the laws that governed their lives—both
the laws of contracts and obligations and the state laws governing manumis-
sion and freedom; for to bring a case (or approach a lawyer to help them
petition the courts), they had to know that their rights were violated in the
first place. Moreover, they seized every available opening in those laws, inter-
preting them widely, pushing at them, and expanding their boundaries to fit
their claims.

L

Contracts involved promises. Promises made through contracts created
obligations and duties enforceable by law. Contracts also entailed personal
volition or choice—a choice to incur an obligation and determine the terms
without constraint from external forces or coercion. In addition, they sig-
naled reciprocity: those entering into a contract struck a mutual bargain.
They represented “a relation of voluntary exchange*¢ Finally, contracts in-
volved claims to personhood. To enter into a contract, one must exercise
self-ownership. As one scholar notes, “in order to surrender rights and accept
duties, parties to contracts had to be sovereigns of themselves, possessive
individuals entitled to their own persons, labor, and faculties.”'” As property,
however, slaves could not make contracts. They did not have ownership over
their bodies and thus were not entitled to their labor. They could not bargain
for themselves or protect those bargains before the courts.

Yet in Louisiana, enslaved people could contract for their freedom. On
occasion Louisiana courts recognized those contracts as valid and legally en-
forceable. When slaves entered into contracts for freedom, they sought to
compel the other party (and in some cases, the court) to recognize them
as more than just property moving through the southern economy, but as
legal persons with choices, rights, and obligations. Perhaps as important,
they forced whites to honor their obligations to black people. They sought
accountability.

Although people held as slaves in both states could—and did—sue for
their freedom, Louisiana slaves had an advantage when seeking legal liberty.
While Louisiana denied enslaved people the capacity to contract for wages or
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enter into marriage contracts, the law allowed slaves to arrange self-purchase
contracts. The Louisiana Civil Code provided that “the slave is incapable of
making any contract, except those which relate to his own emancipation.”*®
What is more, slaves’ self-purchase contracts were legally binding and thus
enforceable at law. A slave’s ability to contract for his or her freedom was
unique to Louisiana and a legacy of the Spanish legal custom of self-purchase,
or coartacion. Through coartacion enslaved people could arrange a purchase
price for their freedom with their owners and make payments in installment
toward it. Throughout the four decades of Spanish rule, hundreds of enslaved
people in colonial Louisiana gained their freedom through the practice of
coartacién. After Louisiana joined the federal union, and despite attempts
to restrict manumission, Louisiana law permitted slaves to contract for their
freedom well into the late antebellum period.' It is impossible to know
with certainty how many enslaved people in Louisiana took advantage of
this provision and arranged to purchase their freedom. If the steady stream
of manumissions that occurred in the antebellum period is any indication,
however, many contracts for self-purchase probably went smoothly enough.
In their study of petitions for manumission to the Police Jury of New Orleans,
Laurence Kotlikoff and Anton Rupert discovered 1,780 successful manumis-
sions in the years between 1827 and 1846. The police jury denied the freedom
ofjust ten New Orleans slaves in this twenty-year period, half of them because
they were too young to support themselves.*® Petitioners seeking to manumit
slaves in Pointe Coupee and Iberville Parishes found similar success. Only
when contracts went awry did lawsuits over self-purchase appear before the
local courts.

Louisiana was the only state in which slaves enjoyed the legal capacity
to enter into contracts to purchase their freedom.*' Yet enslaved people in
other states on occasion purchased their liberty if their masters permitted
it. Elizabeth Keckley—a talented dressmaker and seamstress—arranged
to purchase her freedom and the freedom of her son from their St. Louis,
Missouri, master for the sum of $1,200. A number of Keckley’s St. Louis cus-
tomers and patrons helped her raise the purchase price, and she later moved
to the nation’s capital where her clients included Mary Todd Lincoln and
other members of the Washington elite.>* Moses Grandy—an enslaved man
in North Carolina—purchased his freedom twice. The first time his master
pocketed the purchase price and resold him as a slave. After acquiring his
freedom following a second self-purchase agreement, Grandy sought to find
and arrange to buy the liberty of all his children. He managed to purchase
some of his family and help others enter into agreements with their owners to
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hire out their time and use the profits to buy their liberty. But of the children
and other family members that he could not track down, he said this: “I know
nothing of the others, nor am I likely ever to hear of them again.”*
Although Mississippi law did not protect slaves’ contracts for freedom,
at least one enslaved person in the Mississippi territory initiated a lawsuit
involving a self-purchase agreement. In 1790, Abraham Jones, also known as
Sampson, contracted with his owner to purchase his freedom, and although
he paid the agreed-on price, Benjamin Ozman, a resident of Natchez, contin-
ued to hold him as a slave. In 1800, Jones sued for his freedom in the court of
common pleas in Adams County. The record of the lawsuit is fragile and in
pieces, and Jones’s petition (as well as the outcome) is missing from the file.
But other extant materials (including substantial witness testimony) reveal
the details of Jones’s claim. Several witnesses appeared before the court and
professed to have seen a document “confirming the liberty and freedom of
the said Negro Sampson” (his freedom papers) and a written self-purchase
contract between Jones and his owner, Henry French of Virginia. Per their
agreement, Jones arranged to pay French “one hundred and forty pounds
Virginia money” for his liberty. After working about eight years as a sawyer
and gathering wood in swamps, Jones raised the money to pay his purchase
price, and French manumitted him. Jones filed the contract and his freedom
papers with Governor Manuel Gayoso, the governor of the region during
the Spanish period. But Gayoso misplaced the documents and died of yel-
low fever in 1799, leaving Jones vulnerable to enslavement. Not long after the
disappearance of his paperwork, Ozman claimed Jones as his slave. Ozman
did not present any evidence to show that Jones was in fact a slave, however.
While the outcome of Jones’s case is unknown, the witnesses’ testimony in
his favor may have convinced the court of his free status.** Jones’s lawsuit
is the only extant Mississippi freedom suit to involve a slave’s self-purchase
contract; Mississippi law did not protect such agreements.** And indeed, it
is likely that this case was allowed to proceed because it did not, at bottom,
require the court to decide on a self-purchase contract. After all, Jones did not
sue his original owner, Henry French, and request that the court enforce their
contract; French had honored their agreement and manumitted him. Rather,
Jones sued because he was a free man held illegally as a different man’s slave.
Even in Louisiana, however, a number of factors limited a slave’s self-
purchase. Because enslaved people could not force owners to make a sale,
their owners had to approve it and permit their slaves to hire themselves out
for wages or peddle goods in their spare time for cash. Louisiana law also dic-
tated that slaves could not acquire property without their owners’ permission
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Fragments of Abraham Jones’s freedom suit. Jones v. Ozman, Historic
Natchez Foundation, Natchez, Mississippi; photograph by the author.

(although enslaved people throughout the region owned and acquired per-
sonal property and cash with and without the permission of their owners).
Slaves wanting to purchase their freedom needed skills or goods to sell. Yet
if they could raise the money to purchase their freedom and their owner was
amenable, state law allowed them to contract for their liberty. One study sug-
gests that slaves in New Orleans had the greatest success contracting for their
freedom because they enjoyed more opportunities to work for wages in their
spare time.?® Enslaved people in the rural areas of Louisiana—areas like the
Natchez district—also made a determined effort to purchase their freedom
and entered into contracts with their owners for their liberty. They too ac-
quired property and cash to buy their freedom.

Deceitful and stingy owners sometimes appropriated the purchase price,
however, and denied the existence of the agreement. When their contracts
tell apart, Louisiana slaves turned to the courts to safeguard the bargains they
had made with their owners and to protect their interests.”” For example,
on May 6, 1822, Alexander Moore, “commonly called Ellick a free man of
color,” sued William Moore, a white man, for his freedom. Alexander claimed
that he had entered into a contract for his freedom with William in 1817, and
William pledged to free him on March 6, 1822. But William continued to de-
tain Alexander “by force of arms,” Alexander insisted, and denied “the rights
of your petitioner to his freedom which is fully apparent and manifest by the
annexed document filed with this petition . . . establishing the manumission
of your petitioner.” Alexander requested that William “be cited to appear in
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the honorable court and decreed and adjudged to desist from further exercise
of torturous and unwarranted ownership of your petitioner.” Alexander also
wanted William to pay damages and the court costs. What is more, because
his “liberty” was “in great jeopardy” and “the power of the torturous posses-
sor might place him beyond the reach of the law,” law “which protects and se-
cures the rightful freedom of individuals,” Alexander asked the court to place
him into the hands of a more “suitable person” until the court had decided his
case. Alexander, however, did not show up for his court date, and the judge
eventually found him in default and dismissed the lawsuit.>® We can only
speculate as to why Alexander did not appear before the court. Perhaps he
and William came to an agreement without the court’s intervention, or per-
haps (as Alexander feared) William carried him outside the jurisdiction of the
court. Perhaps he gained his freedom through flight. It is impossible to know.

Yet the language that Alexander used in his petition indicates that he
viewed the courtroom as a space to right wrongs done to him and a place to
make whites accountable to their promises. He initiated a lawsuit and con-
vinced the judge that not only did he have a case but to set a trial date and
order William to appear before the court and answer to his charges. He ex-
pected the court to force William to honor his contractual obligations to him
and allow him to exercise ownership over his person. After all, as expressed
in Alexander’s petition, the law “protects and secures the rightful freedom of
individuals” like himself.

Some enslaved people suing to enforce contracts also expected the courts
to protect their property. In so doing, they sought the ability to direct aspects
of their lives and ensure their futures. For instance, Milien, a man of color,
petitioned the district court in St. Landry Parish, claiming that in September
1852 he had entered into a contract with his mistress, the late Carmalitte Lac-
asse, to purchase his freedom for $550. Although he had paid the agreed-on
price, the administrator of his mistress’s estate, Florian Sonnier, had adver-
tised him for sale at auction, along with “some little property” Milien pos-
sessed, including two horses, twelve heads of cattle, and a bale of cotton. He
asked the court for a writ of injunction prohibiting Sonnier and his “aiders and
abettors” from selling him and his property. Moreover, he wanted the court to
enforce the terms of his contract with the late Lacasse, declare him a free man,
and allow him to keep his property. The court granted his request for a writ of
injunction and ordered the sale be stopped. While Milien was successful in
harnessing the power of the state to protect his property (and keep the sheriff
from selling it), it is not clear if the court enforced his contract. The final out-
come of his lawsuit is missing from the record. Nonetheless, in making claims
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to himself and “some little property”—property that would help safeguard
his future as a free person—Milien conducted himself as a property-owning,
rights-bearing person. By granting his request for an injunction, the court
acknowledged him as such.”

Enslaved people in Louisiana continued to sue to enforce the terms
of their self-purchase contracts, and the courts heard such cases well into
the 1850s, despite the adoption of further restrictions on manumission. Yet
changes in the laws in the years between the time the parties agreed to the
self-purchase and payment of the final installment of the purchase price could
invalidate the contract altogether. For instance, in 1854, Tom (whom we have
encountered in previous chapters) lost his lawsuit for freedom because al-
though he had paid his owner the agreed-on price, the judge declared the
case a nonsuit, claiming that the contract did not meet the new state laws
governing manumissions. The judge claimed that Tom’s master did not post
the newly required “bond with good security” to ensure that “the slave if
emancipated and allowed to remain in the state, shall not become a public
charge.” Thus, the contract did not conform to the law, the judge argued, and
was now null and void. Tom remained a slave, and it is likely that his owner
pocketed the money Tom paid him for his freedom.*°

WILLS AND HEIRS

When enslaved people sued over breach of contract, they held whites ac-
countable to their own language and agreements. Similarly, enslaved men
and women used the courts to enforce the terms of their late owners’ wills
and tried to compel heirs to keep their late owners’ promises. For much of the
first half of the nineteenth century, Mississippi and Louisiana law permitted
slaveholders to manumit their slaves during the lifetime of the owner and “by
a disposition made in prospect of death.”*! Owners regularly provided slaves
with their freedom by last will and testament. For example, in his will, Pierre
Belly manumitted his slave Ned and instructed his “executors, legatees, and
heirs” to free Ned “according to law” and immediately on execution of the
will. Belly’s estate included few debts and a large amount of property, and his
heirs did not contest Ned’s manumission.** Such transactions often went off
without a hitch, particularly if the estate’s debts did not exceed its assets and
the manumission did not deprive the heirs of their inheritance.

Sometimes, however, executors and heirs ignored the wishes of the de-
ceased and refused to liberate the enslaved people in question. After all, freeing
slaves meant the loss of valuable human property. Heirs and executors profited
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handsomely by keeping in bondage enslaved people who had been freed by
will. In other circumstances, jealousy and resentment drove the white families
of the dead to thwart the manumission of an enslaved mistress or an enslaved
child of the deceased. Freeing slaves also created free blacks, a class of peo-
ple many southern whites increasingly considered subversive. Moreover, the
promise of manumission made in a will did not automatically provide a slave
with his or her freedom. Wills had to follow the state laws of succession.*?

Despite the challenges, slaves promised their freedom by their deceased
masters and mistresses sought redress in court and sued heirs and executors
for their liberty.** Sometimes a lawsuit or the threat of a lawsuit was an ef-
fective enough strategy in convincing heirs and executors to free a slave, as
Peter, an enslaved man belonging to the late Moses Kirkland, found in 1824.
Immediately after Peter petitioned the district court in West Feliciana Parish
for his freedom, Kirkland’s heirs filed an answer to his petition admitting that
Kirkland had freed Peter in his will and promising to liberate him without
delay. The court declared Peter a free man and made the defendants pay the
costs of the lawsuit.>

Typically heirs did not surrender valuable slave property so easily, and
they often went to great lengths to hold in bondage slaves who had been be-
queathed their freedom. In April 1833, Bob and Milley, two enslaved people
freed by will in Adams County, sued their late master’s executors for their
freedom and the liberty of their seven children. Bob and Milley claimed
that their master, Timothy O’Hara, had stipulated in his will that when their
youngest child reached ten years of age, the entire family would be freed.
O’Hara had instructed his executors to take them to Ohio to free them if
Mississippi law did not allow the manumission, and O’Hara had designated
funds for that purpose. This precaution proved unnecessary, however, as Mis-
sissippi permitted manumission by will until 1842.3¢ Yet after his death, Bob
and Milley claimed, one of his executors, O’Hara’s heir John Nugent, took
possession of the family, continued to “fraudulently” hold them “in bondage
and slavery . . . as his own absolute property,” and “appropriated” their labor
“for his own use and the use of his creditors.” Nugent’s creditors had recently
sued him, Bob and Milley told the court, and he had listed them for sale to
cover his debts. In addition to their freedom, he owed them $300 that O’Hara
had bequeathed to them in his will. They asked the court to declare them free
and require Nugent to pay the $300. The court agreed, awarding them their
liberty and $300 and condemned Nugent to pay the court costs.*”

People of African descent—Dboth free and enslaved—endowed their
labor with value. Frequently, free people of color sued their employers for
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back wages, but enslaved people also claimed their right to the ownership
of their own labor and demanded back wages—compensation for the time
they had worked without pay as slaves. In an effort to retain valuable property,
some heirs attempted to keep the provisions of wills secret; slaves labored for
years after the death of their owners before they realized they should have
been granted their liberty and sued. Mary, an enslaved woman in East Baton
Rouge Parish, Louisiana, claimed that she was “ipso facto free” according to
the terms of her late master’s will. She told the court that her former owner,
John Marshall, “conscientiously believing that civil and religious Liberty is
the natural right of all men,” had bequeathed Mary and her five children to
his daughter, Miriam Morris, for a term of five years, after which they were to
be liberated. But Miriam and her husband Gerard had left Mary in “complete
ignorance of the existence of the will and provisions thereof, and did illegally
and fraudulently detain” her in the “bonds of slavery.” She should have been
freed several years prior. She therefore asked the court to grant her and her
children their freedom and sought $2,000 for her “services rendered during
the eight or nine years of her illegal detention.” The district court found for
Mary, granted her and her children their freedom, and ordered the Morris
family to pay her $900 in back wages and cover the court costs. While she did
not received the $2,000 she asked for, $900 was no small amount (overseers,
for instance, worked for about $200 to $300 a year in wages).>® The money she
received would help her in the transition from slavery to freedom and provide
some economic and family stability.>

While Mississippi law prohibited all individual manumissions in 1842,
closing this avenue to freedom, enslaved people in Louisiana continued
to benefit from manumission by will and sued to claim freedom on these
grounds well into the late 1850s. Slaves suing for the freedom promised them
in their late owners” wills continued to be successful, even in the 1850s as
tensions over slavery increased. Yet in early 1857, the Louisiana legislature—
reflecting lawmakers’ fears of slave insurrection and their alarm over the ex-
panding population of free blacks, a population considered by many to be “a
plague and a pest in the community”—passed a law banning manumissions
entirely.*

Enslaved people who filed claims that year to enforce their freedom by
will suddenly found themselves on the wrong side of the law. For instance,
in June 1857, Irma, an enslaved woman in Iberville Parish, sued John Bap-
tiste Rils, the executor of her late owner’s estate, for her freedom. Her former
owner’s will, Irma claimed, had promised her her liberty, yet Rils had not
taken “the legal steps to carry out the provisions of the will.” She asked the
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court to make her free. In his response to Irma’s petition, Rils conceded that
Irma’s late owner had granted her a “bequest for her freedom” in his will; yet
“the laws and policies of the state no longer permitted the emancipation of
slaves.” Indeed, in March 1857, a few short months before Irma sued for her
legal liberty, the Louisiana legislature prohibited all emancipations of slaves.
Thus, Rils argued, he did not have “the legal power or authority” to free her.
The court agreed, dismissing the case as a nonsuit and denying her request
to appeal her lawsuit to the Supreme Court of Louisiana.*! Thus, after early
1857, the Louisiana courts ceased to be a site of legal redress for slaves like
Irma seeking their freedom by will.

STATU LIBERI AND THE POYDRAS SLAVES

Those with an intermediate status, in particular, sought to protect their fu-
ture as free people and made claims that would affect their impending ability
to direct their own lives. Contracts for freedom and manumission by will
created, in the words of the Louisiana Civil Code, “slaves for a time, or statu
liberi” Louisiana law defined such people as “those who have acquired the
right of being free at a time to come, or on a condition which is not fulfilled,
or in a certain event which has not happened, but who, in the mean time,
remain in a state of slavery”** Although temporarily still enslaved, statu liberi
were no longer without rights. For instance, while they waited out their re-
maining terms, they could receive property through gift or testament. In the
intervening years before they gained their freedom, however, slaves for a time
remained vulnerable to the whims of their owners—and especially to sale
beyond the jurisdiction of the state. But they also exploited every possible
avenue to protect their interests and compel the courts to protect their im-
minent claims to self-ownership. In ways similar to those who demanded that
the courts enforce the terms of their self-purchase contracts, enslaved people
sued to protect their rights as statu liberi and to prevent others from impeding
their future as free people. Such lawsuits could have lasting consequences
that reached beyond the courtroom or an individual case; lawsuits initiated
by statu liberi sometimes induced the courts to act against the economic in-
terests of a slaveholding society, as the litigation involving the Poydras slaves
indicates.

Julien Poydras was born on April 3, 1746, and like many other Frenchman
of his generation, he immigrated to Louisiana—first to New Orleans, then
upriver to Pointe Coupee Parish (one of the oldest permanent European set-
tlements in the region). On arrival in the parish, Poydras promptly set himself
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up in business as one of the settlement’s first merchants. His enterprise grew
rapidly, and Poydras invested in transporting merchandise to and from New
Orleans and bought considerable acreage in and around Pointe Coupee Par-
ish and a staggering number of slaves. When he died in 1824, Poydras owned
no fewer than four plantations and 570 slaves in Pointe Coupee Parish alone
(valued at $917,310), as well as considerable holdings up and down the Mis-
sissippi River. Poydras never married, but he did leave bequests to several
nieces and nephews (some of whom lived in France and never set foot on
Louisiana soil). His will, however, proved controversial and was the subject
of considerable litigation.*?

The first person to initiate a lawsuit involving Poydras’s will was an un-
likely litigant—a slave. In the fall of 1825, Bob Moussa, a man of color, sued
Valerian Allain and Villeneuve Leblanc in the district court in West Baton
Rouge Parish over a bill of sale that had transferred him, as human property,
from Allain to Leblanc. Moussa claimed that the sale violated the terms of his
late master’s will and his rights as a slave for a time. For most of his twenty-
four years, Moussa had belonged to Poydras. Poydras, however, had died the
previous year, leaving a will that would be fought over in the Louisiana courts
by his slaves and his heirs for decades to come. In his will, Poydras stipulated
that his heirs sell each of his six plantations in Pointe Coupee Parish at the
time of his death, along with all of his slaves. The purchase of these six planta-
tions and the hundreds of people living and working on them came with strict
conditions. Poydras specified that none of the slaves, including their future
children, could be sold apart from the plantation on which they resided. They
were “to be considered attached” to the plantations and could not be removed
from them. In addition, the purchasers were to treat the slaves with “human-
ity” After twenty-five years, or when the individual bondsperson reached the
age of sixty, whichever came first, each slave would be freed. Once free, they
could no longer be compelled to work, could remain on the plantation if they
chose, and would receive an annual stipend of twenty-five dollars as “relief
against the infirmities of age.” With this will, the Poydras slaves became statu
liberi, or slaves for a time.

Some of Poydras’s heirs, however, ignored the provisions of the will and
sold off much of the property in pieces. Shortly after his death, Allain bought
the plantation where Moussa lived and labored (as well as the other 154 slaves
living on the plantation). Then, in telling language for a slave, Moussa relayed
that, “without any regard or consideration for the conditions [of the will] and
the rights of this petitioner,” Allain sold him to Leblanc against Moussa’s “will
and inclination.” His rights had been disregarded, he told the court. Worse,
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Moussa claimed that he had “good reasons for believing that [Leblanc] in-
tended to carry him out of the state,” an action that would endanger his prom-
ised freedom and further violate his rights as a statu liber. The Louisiana Civil
Code protected slaves for a time from removal: “The slave for years cannot be
transported out of the State. He can appear in court to claim the protection of
the laws in cases where there are good reasons for believing that it is intended
to carry him out of the State.”** Moussa asked the court to declare the sale null
and void, to “restore” him to his plantation in Pointe Coupee Parish, and to
forbid Allain from separating him from the plantation a second time. In short,
he wanted his rights (as a statu liber) respected.

It would be remiss to underestimate the enormous challenges Moussa
faced when lodging a complaint before the court—challenges that other
enslaved people similarly confronted when initiating their lawsuits. Moussa
had to leave his master’s property without permission, secure an attorney to
represent him in court, and find a way to compensate his lawyer. Moreover,
he defied Allain and Leblanc at great personal risk. Challenging his masters
(in public, no less) was dangerous. The consequences of loss could be devas-
tating, perhaps even violent. Beyond these practical concerns, he faced larger
structural barriers. Given the racial inequalities embedded in the southern
legal system, it is remarkable that he approached the courts at all.

Not surprisingly, Moussa lost. The district court ruled in favor of the de-
fendants, and Moussa appealed his case to the state supreme court, where he
lost a second time. The Supreme Court of Louisiana held that because “there
is no evidence of even an intention of the defendant Leblanc to transfer the
plaintift” outside “of the jurisdiction of the state,” Moussa’s rights as a statu
liber and his future freedom were thus not in danger. The high court affirmed
the lower court’s decision, and presumably Moussa remained Leblanc’s slave.
It is unclear if Moussa eventually received the freedom promised him when
his term was up. But a man who sued once to settle such matters would likely
sue again if frustrated a second time and given the opportunity.**

While Moussa failed to obtain redress in court for the personal injustices
done to him, his actions were not futile, and they influenced the next round
of the battle over Poydras’s property. Over the following decade, dozens of
enslaved men and women who had once belonged to Poydras learned valu-
able lessons from Moussa’s defeat and used the Louisiana courts to enforce
the provisions of their late master’s will and to make the heirs accountable to
Poydras’s promises. Many were successful. The Poydras slaves who sued after
Moussa, however, found an important and powerful ally to appear in court
and initiate their lawsuits with them—Poydras’s nephew, Benjamin Poydras.
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Why Benjamin Poydras came to the aid of his uncle’s slaves remains a
mystery, as he was a large owner of unfree labor himself and freed only four
ofhis own slaves. Benjamin Poydras arrived in Louisiana from France in 1804
with similar ambitions as his uncle, and he too prospered as one of the re-
gion’s largest merchants and landowners. When he died in 1851, he left behind
nine separate tracts of land, land worked by 155 enslaved laborers. In the in-
tervening years, Benjamin Poydras was party to no fewer than 128 lawsuits in
Pointe Coupee Parish, including one involving his slave, Baptiste LeRidel’s,
lawsuit for his freedom (discussed below) and lawsuits against members of
his own family for acting against their uncle’s wishes. His reasons for help-
ing his uncle’s slaves were probably not altruistic, although that was what he
claimed. Given the constant litigation between himself and his family mem-
bers, he may have gotten involved merely to vex his kin.*¢

Nonetheless, with Benjamin Poydras’s help, the Poydras slaves fought
to impose the finer points of the will—manumission dates, promises for
humane treatment, annual stipends, and a stop to sales separating them
from the plantations where they lived and labored. The battle began in
1835 when Benjamin Poydras (alongside a slave named Martin and four
dozen other enslaved men, women, and children) sued his cousin, Pelagie
Garnier Mourain, to enforce the provisions of his uncle’s will and to pro-
tect the statu liberi from “violations” of their rights. In their petition to the
district court in Pointe Coupee Parish, Benjamin Poydras and the statu
liberi claimed that Julien Poydras’s will “expressly” ordained that all future
purchasers of his plantations could not separate the slaves and sell them
apart from the plantations on which they lived. In addition, buyers had to
free the slaves after twenty-five years, allow the freed people to remain on
the plantation, treat them humanely, and provide them with a twenty-five
dollar annual stipend without requiring them to work. Yet the Widow Mo-
urain had purchased at auction one of the plantations and its slaves, and
she recently advertised for sale “forty-one or forty-two slaves,” each “to be
sold individually,” the plaintiffs relayed. This proposed sale was an “unjust
violation” of the will and a “great injury” to the slaves. They therefore re-
quested an injunction to stop the sale. In this case, the Poydras slaves were
on stronger footing than Moussa. Indeed, it is possible that Moussa’s case
urged the others to engage in the legal interpretation of the nature of prop-
erty and the words of wills. Their interpretation proved eftective; the court
found for the plaintiffs and ordered that the injunction be made perpetual.
Mourain appealed the case to the Supreme Court of Louisiana, and there
she lost a second time.*’
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Over the following decade, dozens of bondspeople who had once be-
longed to Poydras continued to use the Louisiana courts to enforce the
provisions of their late master’s will and protect their rights as statu liberi.
Not only did the Poydras slaves use the courts to challenge their owners,
improve their lives, and influence the dispersal of an enormous estate; their
litigation also induced the southern legal system to act against its own ma-
terial interests in favor of their freedom. Many (although not all) won their
lawsuits—Ilawsuits that directly influenced the distribution of more than 2
million dollars in property and ignited future litigation between Poydras’s
heirs.*® In addition, perhaps emboldened by such lawsuits, dozens of the
Poydras slaves took flight and ran away when it became clear that their rights
as statu liberi might be violated. Many evaded apprehension indefinitely.*’
Technically, the language of contracts and legally binding promises was lan-
guage reserved for whites (and white men at that; white married women
could not contract). But when people like the Poydras slaves appeared in
court, they not only made whites accountable to their promises but also
induced the courts to treat them—however temporarily—as partners in a
mutual bargain.

BORN FREE

While, on the one hand, enslaved men and women approached the courts to
make whites honor their private-law promises (the language of contract and
obligations between private parties), they also went to court to make whites
accountable to the promises they made through statutes and legislation (the
public language of the collectivity, spoken by white men but binding on the
larger community). Legislatures, after all, professed to be the voice of the peo-
ple. When enslaved people made claims to freedom in court, they engaged
in a form of statutory interpretation, and in so doing bound whites to their
promises and rhetoric.

Mississippi and Louisiana lawmakers intended freedom-suit statutes to
protect the rights of free people, such as freeborn people held as slaves, il-
legally enslaved whites, or kidnapped free blacks. Several such people sued
for their liberty: many enslaved people appeared before the Natchez dis-
trict courts claiming freedom based on statutes protecting the freeborn.*
In particular, enslaved people in the Natchez district commonly initiated
suits for freedom because their mothers were white and thus free. Similar to
the statutes of other slaveholding states, the laws of Mississippi and Louisi-
ana determined that slave status followed the condition of mothers (partus
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sequitur ventrem). Only mothers of African descent could be slaves. The chil-
dren of white mothers (and of free black mothers) were free. Article 183 of
the Louisiana Civil Code, for example, held that “children born of a mother
then in a state of slavery, whether married for not, follow the condition of
their mother; they are consequently slaves and belong to the master of their
mother”!

Yet the presumption of slavery followed people of African descent, and
those with white mothers and black fathers or grandparents remained vulner-
able to enslavement. As one study has shown, white antebellum Americans
“believed that racial identity was obvious” and recognizable “on sight.”*>
“Whiteness,” like “blackness,” involved performance as much as it involved
appearance, demonstrating just how uncertain racial identity could be despite
white southerners’ claims that they “knew” race when they saw it.>* None-
theless, appearance made certain people vulnerable. Johnson Woodall’s skin
color made him an ideal target for unscrupulous individuals looking to profit
from his sale and labor. Born free in Kentucky, Woodall was the orphaned son
of a white mother and a black father. After the death of his parents, he was
apprenticed to a blacksmith until he reached the age of twenty-one. In the
intervening years, however, a number of Woodall’s masters sold his remaining
time to others, and Woodall changed hands frequently. Now Daniel Sexton
of Natchez claimed him not as an apprentice, but as a slave for life. In a so-
cial order where blackness equaled slavery, the burden was on him to prove
his free status. Thus, Woodall sued Sexton for his freedom, claiming that his
mother was white. After several witnesses corroborated his story, the court
issued a verdict in his favor.>*

Because of the stigma attached to having sexual relations with a black
man, white women sometimes went to great lengths to hide such associations
from their families and communities. Their concealment left the children of
these unions at risk. Driven by shame after coupling with “a mulatto,” Sally
Kimberland, a white woman from Kentucky, hid her pregnancy and distanced
herself from her mixed-race daughter, Phoebe. Because she lived in a world in
which the presumption of slavery followed people of color, Phoebe was at the
mercy of individuals who might benefit from her enslavement. While Phoebe
and her children were living as free people in Kentucky, several unsavory char-
acters, including Phoebe’s white uncle, kidnapped them and sold them into
slavery in Mississippi. In May 1826, Phoebe initiated a lawsuit against William
Boyer, the man who held her and her children as his slaves. Declaring that
they deserved the “liberty guaranteed by the laws of the state,” Phoebe asked
the court for their freedom; because her mother was a white woman, under
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Kentucky state law she was born free.>> Boyer, however, insisted that Phoebe
and her children were born slaves and denied that they were free persons.

Witnesses, however, would clear up the confusion. Phoebe had a murky
past and the circumstances of her birth proved difficult to uncover. Her
mother, she claimed, took care to “conceal her parentage” resulting from the
“disgrace” she faced for having “relations . . . with a negro.” Recently, though,
Phoebe had met several “respectable persons” who could confirm the de-
tails surrounding her birth and prove that she and her children were in fact
“free and not slaves.” To that end, several white witnesses testified on her
behalf. Jeremiah Mathers recounted that the “general report from old settlers
and residents in the neighborhood” supported Phoebe’s claim to freedom.
She was, Mathers informed the court, the child of Sally Kimberland, a white
woman, and thus entitled to her liberty. Walter Miles, a resident of Kentucky
familiar with Sally Kimberland, divulged that it was “common knowledge
in the neighborhood” that Kimberland was Phoebe’s mother and a white
woman. Miles also testified that slave traders had kidnapped Phoebe and her
children, brought them down the Mississippi River, and sold them as slaves.
But the rumors about her birth—“general reports from old settlers” about her
personal history and genealogy—secured her freedom. With such evidence
in her favor, the court found for Phoebe and her children and granted them
their liberty.*

Other enslaved litigants sued because they had Indian ancestry and were
thus born free. Both Mississippi and Louisiana determined that Native Amer-
icans, like whites, could not be held as slaves. But in 1828, Elizabeth Mordecai
and several of her family members sued for their freedom in Pointe Coupee
Parish, claiming to be members of the Creek Nation and therefore illegally
enslaved. In their petition, the Mordecai family asserted that they were “born
between the headwaters of the Tallapoosa and Chattahoochee Rivers in the
Creek Nation of what is commonly called Indians.” Roughly “four moons”
ago, “while they were pursuing their innocent amusements . . . a band of
armed robbers who appeared to be white men feloniously kidnapped them.”
These men stole them from “their native forests and dear relations, fettered
and chained them with irons,” and sold them as slaves to one John Baird, a
resident of the parish. The Mordecai family demanded their freedom on the
grounds that they were Indians and thus could not be enslaved, and they
wanted $10,000 in compensation for their trauma. It seems that they received
their freedom without a trial, however, as the judge ordered their release, and
their attorney requested that the case be dismissed. It did not appear that
anyone involved in the trial contested the Mordecais’ claim that they were
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Indians; their identity was not ambiguous or up for debate. Rather, they were
the victims of ruthless kidnappers looking to make a quick profit.*”

THE OTHER UNDERGROUND RAILROAD

The most common argument used in Natchez district freedom suits entailed
kidnapping. Enslaved people in the region filed (at least) thirty-one lawsuits
for freedom claiming to be kidnapped free people of color illegally held as
slaves. In such cases, the plaintiffs attempted to convince the court to rec-
ognize their status as free people and return them a condition of freedom.>®
Nearly all involved people enslaved in Mississippi, and over half were success-
ful.*® Kidnapping cases did appear in other areas of Louisiana and in numbers
greater than what I found in the Natchez district; there was widespread evi-
dence of instances of kidnapping in New Orleans, for example. Like Natchez
(the site of nearly all the lawsuits involving kidnapping), New Orleans was
home to alarge slave market, and perhaps this explains the higher number of
kidnapping cases in both slave-trade hubs.*

While both Mississippi and Louisiana enacted statutes against kidnap-
ping, the laws were hard to enforce given the voracious demand for enslaved
laborers and the greed of those involved in the slave trade. In the first half of
the nineteenth century, with the enormous expansion of sugar and cotton
production in the Lower South and the rapid growth of a booming internal
slave trade, more than a million enslaved men and women were transported
from the eastern seaboard to the Old Southwest. Initially slaveholders them-
selves moved their slaves to the interior. Yet over time, they increasingly relied
on slave traders—a new group of merchants whose sole business was to deal
in human beings—to build their labor force.®* The trade in human property
to the southern interior also encouraged the kidnapping of free blacks and
nearly free people—often indentured servants or “slaves for a time” (those
with a fixed number of years to serve before becoming free, such as people
promised their freedom by individual manumission or state statute). The ab-
duction of free people of color was an attractive option for slave traders and
their agents because it garnered high profits while keeping costs low. The
kidnapping of free blacks burgeoned notwithstanding its illegality.*>

Kidnapping occurred often enough to invoke concern among black peo-
ple in free states. African American newspapers such as the Colored American
(published weekly in New York City) routinely warned northern free blacks
about the dangers of kidnapping and published entreaties seeking support
for the kidnapped. For instance, in 1839, the newspaper printed the following
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account of a suspected kidnapping of an indentured servant: “Supposed
kidnapping on the North River—Abram Dument, a colored man, in the service
of Ephraim Beach (formerly of this city,) at Catskill, went down to the river
on the 25th and has not since been heard of. It is supposed he was decoyed
on board a strange [schooner] which was then lying in the river, and which
sailed in the night. Several blacks were seen on her deck. Similar occurrences
have taken place in that quarter before.”® The North Star, Frederick Douglass’s
antislavery newspaper, published similar warnings and requests for aid to vic-
tims of kidnapping. For instance, in December 1848, the paper printed a news
release alerting the local community of a recent kidnapping in Rochester, New
York: “Just as we go to press, the particulars of a villainous case of Kidnapping
in this city have come to our knowledge. Two coloured young men, in pursuit
of work in Duane street, were met this morning by two men, seized from be-
hind, and thrust into a carriage, which drove up on the instant, and one of them
was immediately handcuffed; the other was then forced out, and the kidnap-
pers drove off. They were, however, traced to the Philadelphia cars, in which
they departed for the South, at 9 A.M. before the alarm could be given."** The
North Star, The Colored American, and other newspapers routinely published
these nineteenth-century versions of the modern-day Amber Alert—notices
that underscored the problem of the kidnapping of northern free blacks for
sale into slavery in the South.

Despite evidence of kidnapping in both Mississippi and Louisiana (and
freedom suits involving victims who claimed to be kidnapped), no extant
record exists from the Natchez district in which a kidnapper was punished
for his or her crime. Kidnapping free blacks and selling them into slavery was
a felony in both Mississippi and Louisiana. In Mississippi, for instance, the
law held, “Every person who shall, without lawful authority, forcibly seize and
confine any other, or shall inveigle or kidnap any other with intent, either, . ..
To cause such other person to be sold as a slave, or in any way held to service
against his will. . . . Shall, upon conviction, be punished by imprisonment in
the penitentiary, not exceeding ten years.”*® But the courts did not appear
keen to enforce the law. Some local authorities even facilitated and partic-
ipated in the kidnapping of free people of color. Charles Morgan, his son-
in-law, Stephen Van Winkle, and Stephen’s brother, Jacob Van Winkle, were
involved in a kidnapping ring and each served (in succession beginning with
Morgan) as sheriff of Pointe Coupee Parish.%®

Once kidnapped and sold into slavery (usually far from friends and fam-
ily), black people found it hard to escape. Finding allies probably proved dif-

ficult, and Mississippi law complicated the process even further by requiring
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individuals who aided an enslaved person in their lawsuit for freedom to pay
the person’s owner a $100 fine if the plaintifflost his or her case.®” As Solomon
Northup, the most famous victim of kidnapping, wrote after the restoration
of his freedom and the return to his family, “I doubt not. .. that hundreds of
free citizens have been kidnapped and sold into slavery, and are at this mo-
ment wearing out their lives on plantations in Texas and Louisiana.”®®

Slave owners were likely unsympathetic to alleged victims of kidnapping.
After all, investigating claims of kidnapping (and expending time and money
to pursue a victim’s claim) was not in accordance with slaveholders’ material
interests. If freed, the buyer would lose the money they paid to purchase the
slave, the lifelong labor of that slave, and the slave’s future offspring. Many
slaveholders were probably reluctant to believe (or admit) they had been
duped into buying a kidnapped free person. Others probably did not care. In
nearly all the freedom suits from the Natchez district that involved accusa-
tions of kidnapping, the defendants denied such charges and insisted that the
plaintiff was a slave for life. For instance, after John Hamm sued James Steele
and Charles Green for his freedom in Natchez (claiming to be a kidnapped
free man from Maryland), Steele appeared in court to deny Hamm’s claim to
freedom. Hamm, Steele asserted, was his property and “a slave for life” He
had the paper trail to prove it: he purchased Hamm “from Eustis French, who
purchased him from Charles B. Green, who purchased him from one Joseph
Thompson from Guilford County in the state of North Carolina.”®® With
owners denying their freedom (or ignorant of it), it was often up to those
illegally held in slavery to seek the means to secure their rightful liberty. The
burden of proof in freedom suits was on the enslaved.

Although it was difficult to do so, some people of color found legal
remedies for their unjust and illegal enslavement.”® Kidnapped free black
people were cognizant of their statutory rights. Because both Mississippi
and Louisiana law permitted people illegally held as slaves to sue for their
freedom, and because Mississippi and Louisiana law made kidnapping a
telony, victims of kidnapping could and did appeal to the courts. Sometimes
the courts lent a sympathetic ear—especially if witnesses came forward to
substantiate the claims. For instance, in 1822, Benjamin and Bradford Lewis
sued J. W. Clark and David Slater for their freedom in the Superior Court
in Natchez. They were free men of color from Indiana, they insisted, who
had been “forcibly taken to the state of Tennessee and . . . sold as slaves” to
Clark and Slater. Moreover, their captors now conspired to “take them to
distant ports [to] dispose of them as slaves for life.” Several witnesses from
the Natchez region appeared before the court and testified that Benjamin
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and Bradford were free men from Indiana, “where there is no such thing as
slavery” Benjamin and Bradford were apprentices and born free men, the
witnesses relayed, and Clark and Slater held them illegally. After hearing
such testimony, the jury recognized their status as free people and ordered
their release.”*

Many of the enslaved litigants suing in the Mississippi courts claimed
to be free people from states (both free and slave) along the borderland re-
gion separating freedom from slavery: Pennsylvania, New Jersey, Maryland,
Delaware, Indiana, Illinois, Ohio, and Kentucky. Because of their proximity
to slave states and because cities like Baltimore and Philadelphia held large
communities of free people of color, free blacks in the border region were
easy prey for unscrupulous individuals (and gangs) looking to profit from
selling free people into slavery in the Deep South. What is more, the de-
marcations between slavery and freedom along the border region were not
clear-cut. For instance, the parallels between the labor systems on both sides
of the Ohio River (work regimes committed to exploiting African-descended
people), the omnipresence of white racism in the Old Northwest, and dra-
conian laws bent on controlling the movements and status of people of color
complicate the slave/free dichotomy that scholars have long attributed to
this region.”?

Free blacks in the borderland region knew all too well how quickly their
status could shift from free to slave. Because the presumption of slavery fol-
lowed people of African descent, kidnappers could traffic them along the
interstate slave trade and sell them as slaves in the Deep South with few
questions. Yet several kidnapped people from the borderland region found
recourse in the courthouse in Natchez, Mississippi, and sued their captors
for their freedom.

In each of these lawsuits, the court made every effort to verify the claims
of the alleged victims. In 1817, Elias sued George Bell for his freedom, insisting
that he had been kidnapped from Pennsylvania, where he was a free man,
born of free parents. Bell, however, kept him in a state of slavery, contrary to
his “natural rights.” After hearing the testimony from depositions taken on
Elias’s behalf in Pennsylvania, depositions then sent to Mississippi, the jury
issued a verdict in favor of Elias and found him to be a free man.”® Similarly,
Aaron Cooper, a free man from Delaware, sued Parmenas Briscoe for his free-
dom after being kidnapped by a gang of men and sold into slavery in Natchez.
Again, the jury listened to testimony read in open court from depositions
taken in Delaware, and again, the jury found Cooper to be a free man.”* The
Mississippi and Louisiana courts routinely sent entreaties (commissions) to
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justices of the peace or magistrates in other regions and states requesting they
take the depositions of locals who might shed light on the circumstances of
a given case. Kidnapped people of color may have been strangers in the com-
munity and thus at a disadvantage, but sometimes the courts went to great
lengths to investigate their stories.”

Kidnapping victims did not just stem from the borderland region, how-
ever. Free people in the Deep South also fell prey to kidnappers. In 1804,
Susey and eighteen other people of color (three families total) sued William
Scott and Cuthbert Rees for their freedom. Susey and her co-plaintiffs in-
sisted that Scott and Rees snatched them from their homes in Georgia where
they had lived as free people and brought them to Mississippi against their
will to sell as slaves. In their answer, Scott and Rees admitted that they had
brought the plaintiffs from Georgia to Mississippi with the intention of sell-
ing them, but they denied the kidnapping charges and insisted that the plain-
tiffs were born slaves. What is more, the defendants asserted, as slaves, the
plaintiffs did not have the legal standing to “maintain their said action against
them.” As slaves, they could not bring claims to court. Susey and the others
responded by requesting that the court proceed with their case “because they
were and always since have been and yet still are free persons.” The court
agreed to move forward with the lawsuit, and the judge set a trial date and
sent a request to Georgia for the depositions of witnesses. The list of court
costs included in the record indicates that a trial took place; indeed, there was
atwo-dollar fee for a final judgment among the documented costs. However,
that final judgment is missing from the record, and thus the fate of Susey and
the others remains unknown.”®

The fate of kidnapped indentured servants, in particular, underscores the
blurred lines between slavery and freedom and demonstrates how quickly
a person’s legal status could change with a new master. As unfree laborers
(for a specified number of years) their contracts and remaining time could
be sold to other masters who might sell them (or hold them) as slaves in
the Deep South. John’s lawsuit against George Williams was typical. John’s
story began in New York, where he worked as an indentured servant for
almost ten years for one William Helen. Helen then sold John’s remaining
time to another New York resident, Samuel Haight. Haight transferred John
once again, this time to one Thomas McBarney, with whom he served the
remaining years of his contract. When it came time to release him, John
relayed, “McBarney well knowing your petitioner was entitled to his free-
dom by the laws of New York did forcibly carry him out of the state” and
sold him to William Chambers in Louisville, Kentucky. Chambers then took
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John “down the river to Natchez and sold him as a slave for life to George
Williams.” That John changed hands so many times was likely deliberate, as
it obscured his status even further. It was up to him, as a man of color in a
world in which blackness denoted slavery, to prove he was free. Once in Mis-
sissippi, however, John sued Williams for his freedom. After the jury heard
the testimony of several people who knew John in New York (depositions
the court requested be taken in New York before a justice of the peace and
then sent to Mississippi), they issued a verdict in his favor, found him to be a
free man, and ordered Williams to pay the court costs—costs that included
John’s attorney’s fees.””

When requesting that the courts enforce freedom-suit and kidnapping
statutes, enslaved people demanded more than their freedom. They also
used their lawsuits to lay claim to other aspects of self-possession: the right
to their bodies and the fruits of their own labor. Some convinced the court
to award them back wages for the labor they had performed as slaves. In
February 1834, Charles and Betsy (alias Lisette) sued Philip Rocheblanc for
their freedom in Iberville Parish, Louisiana. They claimed that for more than
six years Rocheblanc had “illegally, forcefully, and unjustly deprived them of
their liberty” by keeping them as his slaves. They were free people of color
and residents of Illinois, Charles and Betsy told the court, where by “virtue
of the Constitution and Laws of the State ... . slavery does not and can not by
Law exist.” Despite Rocheblanc’s knowledge of their free status, he “illegally,
fraudulently, secretly, and with the intention of depriving them of their lib-
erty” seized them in St. Louis and brought them to Louisiana where he “kept
them in a state of slavery” Rocheblanc had even boasted that “they ought
to be free . . . in the presence of witnesses,” they told the court. They were
“entitled to their liberty” and insisted on “legal redress.” In addition to their
freedom, they wanted monetary damages for the six years they had labored
for Rocheblanc without pay—a total of $900 ($600 for Charles and $300 for
Betsy)—and the costs of the lawsuit. The jury found in favor of Charles and
Betsy, affirmed their status as free people, and demanded that Rocheblanc
pay them $900 and cover the court costs. The court also refused Rocheb-
lanc’s motion for a new trial. Charles and Betsy received the “legal redress”
they desired, regained control of their own bodies, and received compensa-
tion for the years they labored without pay.”® In this case, Charles and Betsy
compelled the court to recognize that even in a society that marked people
of African descent as natural slaves, black people could own themselves, and
they could also own and direct their labor and endow that labor with value.
As freeborn people, the laws of Mississippi guaranteed their rights to their
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bodies and to their labor, and with their lawsuit Charles and Betsy made
whites accountable to those guarantees.

SOJOURNERS

When suing for freedom, enslaved people also capitalized on the laws of
other territories, states, and nations. After sojourns on free soil, a number
of enslaved people from Louisiana in particular petitioned for their freedom
on the grounds that their owners had taken them to a state or country in
which slavery did not exist.”® This argument originated with the famous 1772
British case, Somerset v. Stewart, in which James Somerset, an enslaved man of
African descent, sought a writ of habeas corpus to prevent his owner, Charles
Stewart, from deporting him from England for sale in Jamaica. Somerset’s
legal team argued that while colonial laws supported slavery, neither English
common law nor positive law recognized chattel slavery, thus slaves entering
England thereby became free. In his judgment, Lord Mansfield, the chiefjus-
tice of the Court of King’s Bench, held that “the state of slavery is of such a
nature, that. .. it must take its rise from positive law,” and he ordered Somer-
set’s release.®’ The Somerset decision also influenced law in the United States,
and it was cited as precedent in American courtrooms up until the 1857 Dred
Scott decision.®!

In their lawsuits, Natchez district slaves insisted that once on free soil, the
laws of the free state or nation in question operated to free them. On their
return to the South from the North or (more commonly) France, enslaved
litigants argued, they could not revert to a condition of slavery. Indeed, the
Louisiana Civil Code held that, “emancipation, once perfected, is irrevoca-
ble.”®* In 1843, Baptiste LeRidel sued Benjamin Poydras, a white man from
Pointe Coupee Parish, for his freedom on the grounds that he had lived on
free soil. In his petition, LeRidel stated that he had left Louisiana in 1822 “with
the consent and authorization of Benjamin Poydras” He and Poydras had
“sailed from the city of New Orleans to the city of Havre de Grace in the
Kingdom of France.” Next, they had traveled to Nantes, France, “at which
place your petitioner was allowed by the said Poydras to reside during a pe-
riod of more than nine years, viz. from the year 1822 to the year 1831, at which
time he was induced to return to the State of Louisiana.” Yet while he lived
in France, he had attended “public school” and had served as “an apprentice
to learn diverse trades,” both at the “request of said Poydras.” Importantly,
LeRidel insisted, because French law prohibited slavery, “his residence in that
country” granted him “all the rights and privileges of a free man.” Poydras,
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however, “persists in holding him in bondage on his plantation.” He asked
the court to grant him his freedom and ended the petition by signing his
name. In his answer, Poydras simply insisted that LeRidel was and always
had been his slave and bypassed the question of free soil entirely. Yet several
witnesses subpoenaed by the plaintiff, including members of Poydras’s own
family, appeared before the court and not only confirmed LeRidel’s account
but also claimed to “know that by the written law of France slavery is declared
not to exist.” The court issued a verdict in favor of LeRidel and declared him
a free man.®

In 1846, however, the Louisiana legislature enacted a law designed to
close this escape hatch to freedom and declared that time spent in free terri-
tory was not grounds for freedom. The law stated that, “From the passage of
this act, no slave shall be entitled to his or her freedom, under the pretense
that he or she has been, with or without the consent of his or her owner, in a
country where slavery does not exist, or in any other States where slavery is
prohibited.”®* But Louisiana courts granted freedom to enslaved people who
demonstrated that they had lived in free territory before 1846. What is more,
courts in the Natchez district also continued to hear such cases into the 1850s,
and enslaved litigants continued to have success suing on these grounds.

Although she initiated her freedom suit after the passage of the 1846 act,
Marie, a woman of color, found redress in the district court in West Baton
Rouge Parish. On September 4, 1848, Marie claimed that in 1831, her own-
ers, Dr. and Mrs. Doussan, had taken her to France where she remained “for
about one year and became thereby free” What is more, her owners knew
that “slavery is not tolerated in France” and thus (in her mind) consented
to her freedom. The Doussans, however, continued to keep her as a slave. In
early 1848, she gave the Doussans “a letter” detailing her intentions to hire a
lawyer and “claim her freedom.” “Because she is good cook,” she insisted, and
because they did not want to “give her the chance or facility of suing them for
her freedom,” they had her jailed “every night” to keep a close watch over her.
It appears, however, that Marie managed to give them the slip and filed a civil
suit against the Doussans in the local court. In their answer to her petition,
the Doussans admitted they had taken Marie to France in 1831, “where they
remained for about nine months.” If this sojourn, the Doussans continued,
“entitles the Plaintiff to her freedom, these Respondents will not oppose her
claim to be free” But they “deny that she has any claim” to back wages and
court costs. A mere three weeks after Marie filed her lawsuit, the judge in
West Baton Rouge issued a verdict in her favor and found her a free woman.
But he also ordered her to pay the costs of the suit.®* While Marie gained her
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freedom, enslaved people in the Natchez district who traveled to or lived on
free soil after 1846 found the courts unsympathetic to their claims to freedom.

Marie’s lawsuit—and the language she used in her petition—reveals not
only her legal consciousness but also her view of herself as a person with
rights. Similar to other enslaved people suing for their freedom—and free
people of color suing to protect their interests—Marie knew her rights, and
she knew the law, both local and international. She knew these rights had
been violated, and laws had been broken. She knew how to hire a lawyer, file
a claim, and demand redress. The Doussans were well aware of this knowl-
edge and confined her in their home to keep her from the courthouse. Their
actions, moreover, point to a contradiction at the heart of southern law: slaves
as persons versus property. Marie was the Doussans’ property. But they also
acknowledged that she could (and did) act as a legal person, and one with
volition.

Ll

When enslaved people went to court to sue for their freedom, they exercised
legal personhood. They insisted on the ownership of their bodies, their labor,
and other forms of self-possession. Sometimes they even made claims to
property. The enslaved men and women who initiated civil suits for their free-
dom in the local courts of Mississippi and Louisiana employed their knowl-
edge of the southern legal system to their advantage. When pressing their
claims to freedom and personhood, they exploited every possible opening in
the law. They also compelled court officials to acknowledge that the stories
told by black people—stories that stemmed from their personal histories,
genealogies, and accounts of wrong doing—were credible. Indeed, the courts
conceded that it might be the white person who lied.

Moreover, enslaved litigants made whites accountable to their own lan-
guage and obligations. Enslaved people interpreted the promises that white
southerners made in contracts, wills, and statutes as legally binding and thus
enforceable. They positioned themselves as rights-bearing persons and as
such transformed abstractions in the law into realities. Some even secured
their freedom, the liberty of their families, and a degree of control over their
bodies and their lives. In so doing, they induced white southerners to act
against their own material interests and forced them to recognize enslaved
litigants as legal subjects—wielders of law, not objects of it.

But their definition of personhood was their own. When enslaved liti-
gants theorized rights and the meanings of personhood and freedom, they did
not do so in the image of white men—Ilaw’s normative person. This was not
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mimicking or parody; enslaved litigants envisioned and pushed for an idea of
freedom, rights, and dignity beyond what white men—and the state—could
imagine. Instead, they framed their claims in ways that reflected their own
experiences and narratives, drawn from their own histories and perspectives.
And they sought to act, in the words of the enslaved litigant Bob Moussa, of
their “own will and inclination.”%

Of course, most enslaved people in the American South did not enter
the legal arena as plaintiffs. Yet for a number of enslaved men and women,
the courts represented a place to air grievances and redress past wrongs. Their
legal action—coupled with the litigiousness of free people of color—points
to the depth of legal consciousness in antebellum black communities. While
many people of African descent in the slave South could not and did not go
to court, the legal activity of people of color—their claims-making and self-
advocacy—had a long and robust history, a history that did not begin with
the Thirteenth and Fourteenth Amendments and the extension of formal
rights. This history, as the next chapter shows, was also multigenerational.
Their pre-Emancipation experience with private law, moreover, proved im-
portant in the struggle for rights, equal treatment, and racial justice, for it
provided future generations of African Americans with a model—with lan-
guage, knowledge, skills, strategies, networks, and theories—for the long

battle ahead.
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Southern law circumscribed the family life of people of color in distinct and
often violent ways, ranging from authorizing the sale of children and sanc-
tioning the brutal beatings of family members to denying enslaved people
legal names and limiting the property and inheritance rights of free blacks.
By denying black people the right to legal personhood, white southerners
tried to limit African Americans’ claims to other features that arose from self-
ownership: the right to marry, form families, and inherit and convey property
to kin. Yet people of African descent throughout the Natchez district appealed
to the legal system to protect their families, as well as their families’ property
and ability to ensure their futures. They used the courts to register marriages,
probate wills, bequeath property, emancipate family members, allocate family
resources, and assert their right to family life in myriad other ways.

One of the most pressing issues, perhaps even more pressing than prop-
erty or personal status, was the family itself. Characteristic of white attempts
to socially exclude blacks was to deny them the ability to form households.
Nevertheless, black people used the courts to construct stable families. When
formal law limited their ability to form families and protect their family’s live-
lihoods and safety, people of color devised ways to circumvent those restric-
tions. Specifically, in the absence of legal recognition of their families, black
people used property ownership to solidify their ties to one another, and they
recorded their shared ownership of property and resources in official docu-
ments before the courts. Thus, they strengthened the bonds between them."

When using the courts to protect their family, people of color relied on
and deployed a well-used model for litigation and claims-making—a model
set by fellow black litigants. This model included several tactics for appealing
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to the bar: they exploited the language of property and law, rhetoric that was
recognizable to their audiences and thus usable and effective. They found
ways to make others accountable to them: with their stories and reputations
and through their networks. They bound people in relationships of obliga-
tion to them—bonds that sometimes upended the southern racial hierarchy.
They used property ownership and its associated presumptions about inde-
pendence and reliability to make their claims and, as I demonstrate in what
follows, to legitimize and safeguard their families. In so doing, they served as
their own advocates, registered their voices in an official, public forum, and
laid claim to civic inclusion.

This chapter examines how well the model worked. It follows the forma-
tion of one family from Iberville Parish, the Belly family, and their efforts to
construct a family before the law and through property ownership. Although
denied legal sanction of their family, Pierre Belly, a Frenchman, and Rose,
Pierre’s “wife” and former slave, used the courts to make their relationship to
one another public and official and proclaim their children as their own, and
they insisted that the courts recognize them as a lawful family. Their daugh-
ters and their descendants would do the same, as would families of color
throughout the Natchez district. The Belly family was unique in some ways:
they were wealthier than nearly all other free people of color in the region
and many of the whites. They were also Afro-French, and as such their con-
nections provided them with some advantages. Their prominence, however,
meant that they left behind a particularly rich set of documents, making it
possible to trace their history across several generations. Few people of color
left such records behind. Yet in their use of the courts, the Bellys drew from
a repertoire of strategies deployed by other black people throughout the re-
gion. The Belly family employed many of the tactics developed by a wide
range of other black litigants (rich and poor, young and old, male and female,
and slave and free), tactics that provided their family with legitimacy and
security.

PIERRE AND ROSE

Pierre Belly, a Frenchman and Louisiana military officer, planter, and judge,
was born in mid-summer 1738 on his family estate in Eyrans, a French village
north of Bordeaux. His father, Jean Belly, was a textile merchant of modest
income who incurred many debts. When he died in 1758, Jean’s wife, Valerie
Goyer de la Rochette Belly, and their minor children inherited those debts
and were forced to divide his estate with his creditors. Valerie managed to
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retain real estate and personal property equal to the dowry her family had
provided to her and Jean when they married. Through this arrangement,
Jean’s heirs received the family estate—an estate that eventually passed to
Jean Belly fils, the eldest son. The agreement between Valerie and her late
husbands’ creditors also stipulated that she renounce the family’s claim to
his textile business. Pierre came of age during this unfortunate period, and
most likely his father’s death, his position as a younger son, and his family’s
financial problems compelled him to seek new opportunities elsewhere. He
set his sights on Louisiana.>

Such a move was not unusual. Men down on their luck and looking to
profit from the riches of the New World flocked to the colonies. By the time
Pierre’s father died, French settlement of colonial Louisiana was well estab-
lished.? In 1699, in an effort to control the mouth of the Mississippi River, the
French established a beachhead at Biloxi, along the present day Mississippi
Gulf Coast, and France began to make a claim to the entire Mississippi Valley
and the coast of the Gulf of Mexico between Spain’s colonies of New Spain
(Mexico) and Florida. The colony of French Louisiana developed slowly, and
French control of the region was fragile. Life in lower Louisiana was harsh, es-
pecially in the early years, and colonists faced chaotic French rule, hurricanes,
outbreaks of disease, and offensives from hostile neighbors.* Yet if Pierre—
the younger son of a family in decline—survived a yellow fever epidemic or
an Indian attack, he might accumulate wealth, especially as the region transi-
tioned to plantation agriculture.

Itis unclear when Pierre departed France for Louisiana, and in the years
after his father’s death, he may have first traveled to other colonies. But by
1774, Pierre resided in Louisiana—now a colony of Spain—unmarried and
without his family. In that year, he received a land grant from the Spanish
government for a large tract of land in what is now Iberville Parish. He also
began serving in the Spanish colonial militia; in 1779 he assisted colonial
Governor of Spanish Louisiana, Bernardo de Gdlvez, in the Battle of Baton
Rouge against the British and commanded a force of 120 men. He retired
from the Spanish militia in 1792, but later took up arms against the British
once again, this time alongside his sons-in-law in the defense of New Or-
leans during the War of 1812. In 1803, Pierre also served as one of the first
officials appointed to local government in Iberville Parish, and between 1805
and 1807 he served as a civil judge for the parish. He was an educated man
and apparently versed in the civil law. Indeed, the inventory of his estate
contained a collection of books, including a volume of statutes from the
Civil Code.?
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On his arrival in Louisiana, Pierre did what he could not do in France
given his family circumstances. He invested in land. In 1774, he received his
first tract of land—for 3,756 acres—in the form of a land grant from the Span-
ish colonial government, and he quickly supplemented this allotment in 1776
with a private purchase of land on the Mississippi River from one Madame
Dautrieve.® Through private sales, he continued to add to his real-estate
holdings along both sides of the Mississippi River.” Pierre also received five
more land grants (three from the Spanish government and two from the U.S.
government) totaling about 4,898 acres. In the years leading to his death, he
passed much of his 8,000 acres in Iberville Parish to his family through gifts
and sales, and when he died in 1814, he held 5,593 arpents of land.® While his
primary occupation was that of a planter (he grew staple crops—crops cul-
tivated by slave laborers—and owned a cotton gin and a corn mill), he also
supplied the Spanish government with lumber from the forests on his land.’

Pierre also invested in slaves; when he died he was the largest slaveholder
in the parish.'® By the time he established his holdings in the rich lands along
the Mississippi River in the late eighteenth century, the French and Spanish
had imported and enslaved thousands of people of African descent. For most
of the Spanish period, enslaved people of African descent made up 55 percent
of the total population of lower Louisiana.'! For instance, in 1763, there were
4,598 slaves in the colony and 3,654 free people. The 1788 census counted
18,737 free people in lower Louisiana and 20,673 enslaved. By 1800, the num-
ber of enslaved people grew to 24,264. The total population was 44,116, but
that number now included the territory of West Florida.'> While natural in-
crease accounted for some of this growth, the French and Spanish imported
most of their enslaved laborers directly from Africa. Yet smugglers operating
in the British Atlantic colonies also began transporting slaves to Louisiana
after 1758, and many British merchants supplied Spanish Louisiana with slaves
from the British islands."

In 1779, Pierre purchased several slaves from Jamaica. One of them
was Rose, a young Nago woman about twelve years of age. Rose arrived in
Louisiana on board the ship La Golondrina (The Swallow). She was part of a
group of thirty slaves sent to Pierre by a business agent. Her arrival marked
the beginning of a long relationship with Pierre that lasted nearly thirty-five
years and produced six daughters. The two are interred together in a family
tomb in St. Raphael Cemetery in Iberville Parish. The circumstances of Pierre
and Rose’s early relationship are unclear, but in 1784, at approximately seven-
teen, Rose bore their first child, Rosalie. By this point, Rose was living with
Pierre as his wife, and their community accepted them as married. She and
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Pierre had five more daughters: Marie Antoinette, Marie Geneviéve, Marie
Francoise (also called Nanette), Valerie Octavine, and Héloise. All six sur-
vived into adulthood, married, and had families of their own.*

Intimate, familial liaisons across the color line like Pierre and Rose’s were
common in this part of the Louisiana, as was sex (forced, coerced, or consen-
sual) between white men and free and enslaved women of African descent.
Interracial sexual connections in Louisiana and in the United States and the
Atlantic world more generally ranged from life partnerships that produced
children and were familial in nearly every way to (more commonly) violent
acts of rape and sexual assault and coercion through which slave owners
demonstrated their power. Even seemingly consensual relations between
white men and black women were forged in the shadow of slavery and the
rampant sexual exploitation of black women. As one scholar astutely argues,
“the ways that white men and black women negotiated their relations . . .
shared that origin [slavery] and never shed the imbalance of power inher-
entinit”'® Indeed, Rose’s early relationship with Pierre cannot be extricated
from her status as his slave, because to do so would require us to view her as
free to make choices.

Pierre and Rose’s negotiations over the contours of their relationship
cannot be reconstructed without speculation, but for a white man and a black
woman to enter a life partnership was not unusual in early Louisiana. The
demography of late colonial New Orleans in particular, in which white men
far outnumbered white women and free women of color outnumbered free
men of color, as well as a rapidly growing slave population, favored relation-
ships between white men and black women.'¢ For instance, in New Orleans
in 1791, there were 1,474 white men and only 912 white women. Thus, as one
study shows, “it was statistically impossible for every New Orleanian to marry
within the racial category to which he or she was assigned until well after
1800.”"7 Upriver, in the more isolated parishes—such as Iberville and Pointe
Coupee—intimate liaisons between people of European, African, and Indian
descent flourished. When Pierre settled in Iberville Parish, it was an isolated
and often dangerous frontier, and the population of the region, as Gwendolyn
Midlo Hall argues, “adapted by creating a flexible, permeable world where
human talents and abilities were at a premium.”'®* White men in Iberville and
Pointe Coupee Parishes frequently entered into conjugal relationships with
enslaved women, and they often freed them, lived out their lifetimes with
them, provided for and recognized their children by them, and on occasion
even openly acknowledged them as their partners.'® What is more, the forma-
tion of such relationships continued in Iberville and Pointe Coupee Parishes
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in the more settled antebellum period, and they also occurred upriver in
Natchez, Mississippi. For instance, in 1836, after the death of his white wife,
Charles Poydras, a Pointe Coupee Parish lawyer and sugar planter, entered
into a relationship with Marie Calvin, a woman of color, and the two lived
together for nearly forty years. Calvin bore Poydras two daughters, and after
his death and in accordance with inheritance laws, he bequeathed $6,000
to her and half his remaining estate to their daughter Charlotte (their sec-
ond daughter, Euphemie, had died at a young age).> Adam L. Bingaman, a
wealthy Natchez planter, had a long relationship with his slave, Mary Ellen
Williams, whom he freed. When he died in 1869, he bequeathed his entire
estate to their daughter.*' Both the law and a culture of white supremacy in
Louisiana and Mississippi rendered such families illegitimate, however.

TELLING STORIES IN THE LANGUAGE OF PROPERTY

Technically, families like the Bellys resided in the shadow of the law. No co-
lonial law in Louisiana explicitly prohibited marriages between white men
and women of color, but once under the American regime, Louisiana banned
marriages between free persons and slaves and free white persons and free
persons of color.>? Yet members of mixed-race families—and people of color
in the region more generally—used the law to validate and protect their fam-
ilies and family resources. They did so through stories crafted in the language
of property.

The nature of property in the slave South was such that it could be ma-
nipulated as a substitute for other kinds of relations. As co-narrators, Pierre
and Rose (like other families in the region) used the courts to shape a story
about their family—one that undermined the legal apparatus of a slave soci-
ety designed to prohibit the formation of such families and limit their family’s
opportunities. Their story began with manumission.

Ll

Pierre’s first legal act to safeguard his family came on October 3, 1786, when
he manumitted Rosalie, his one-year-old daughter by Rose, and Marie
Antoinette, their newborn, before a notary and three witnesses in the Iber-
ville Parish court.?* He also manumitted Marie Francoise (b. 1800) soon after
her birth and freed Marie Geneviéve (b. 1788) in 1802—on the same day he
freed her mother.>* It is not clear why Pierre held Rose as a slave for nearly
twenty-three years; but on July 14, 1802, he appeared in court and provided
Rose with her freedom because of “the great love and affection that [he]
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holds for her.”** Pierre and Rose’s fifth daughter, Valerie Octavine (b. 1803),
and sixth daughter, Héloise (b. 1805), were born free.

With manumission, Rose and her daughters could enjoy the privileges
of the free, legally and culturally. Although limited by their race and gender,
they could own and inherit property, marry, and travel freely. Their free status
protected them from certain circumstances beyond their control, such as sei-
zure and sale to settle Pierre’s debts and sale upon his death by his heirs. As an
unmarried woman, moreover, Rose was neither beholden to the laws of mar-
riage and coverture, laws that would otherwise limit her ability to contract,
hold and manage property, retain the fruits of her own labor, keep custody of
her children, and to sue and be sued. Nor was she bound to obey her husband
in all matters. Although race barred Rose from marrying Pierre, she could op-
erate in court and in the economy as a single woman, and she did just that.>¢

As Sally Hemings’s relationship with Thomas Jefferson reminds us, not all
white slaveholders freed their enslaved consorts. Many slaveholders sold their
black mistresses and children. Yet white men throughout the Natchez district
petitioned the courts and the state legislatures to manumit their enslaved fam-
ilies. For instance, in 1820, William Johnson, a white man living in Natchez,
petitioned the Mississippi legislature for permission to manumit his son, also
named William Johnson. He had recently manumitted William’s mother, Amy,
just over the river in Louisiana, but relayed that he could not manumit William
at the same time because he was too young (according to Louisiana law, to
be eligible for manumission, one had to be older than thirty). Thus, he asked
the legislature to “permit him to make that disposition of his property most
agreeable to his feelings & consonant with humanity—the act to give that
Liberty to a human being which all are entitled to as a Birthright, & extend
the hand of humanity to a rational creature, on whom unfortunately Com-
plexion, Custom, & even Law in this Land of Freedom, has conspired to rivet
the fetters of Slavery.”?’” After manumitting Amy and his son, the elder William
Johnson aided them in their transition, and they continued to use his name.
Amy Johnson owned slaves of her own and conducted a successful trade in the
Natchez marketplace. The younger William Johnson apprenticed as a barber
and quickly rose to the top of the ranks of Natchez’s free black community.*®

Free people of color throughout the region also used the courts to man-
umit family members and provide them with the benefits of freedom. Many
free blacks bought and then freed enslaved friends and family. While laws
governing individual manumission grew stricter over time (and eventually
both states banned individual manumissions entirely), free black petition-
ers seeking to manumit their kin and whose slaves met the requirements for
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manumission did so with relative ease.* In particular, individual manumis-
sion was commonplace throughout Louisiana. For instance, between 1827
and 1846, the police jury of New Orleans denied only ten petitions for manu-
mission, mostly because the enslaved were very young and could not support
themselves. The other 1,780 were successful.* Petitioners seeking to manumit
slaves in Pointe Coupee and Iberville Parishes found similar success: of the
thirty-seven black petitioners who attempted to use the district court to free
their slaves (some kin and some not), only three were denied (and these three
occurred in late 1856, just before the state legislature banned manumission
on any grounds). Twenty-one of these petitioners sought to manumit family
members—wives, children, parents, and siblings—and the courts approved
each of their requests.>® What is more, the courts in Iberville and Pointe Cou-
pee Parishes also permitted these newly manumitted people to remain in the
state. Manumission laws in both Louisiana and Mississippi (and throughout
the South) dictated that all newly freed people leave the state immediately
after their manumission. Such policies reflected lawmakers’ desire to rid the
region of free people of color, often believed to be dangerous and subversive.
Yet individual petitioners usually bypassed this requirement by seeking per-
mission for the newly freed to remain in their county and state of residence.
Free blacks in Mississippi also petitioned the state legislature to request a
“special act” or law permitting them to manumit their kin. For instance, after
working for years to scrape together the purchase price, Jeremiah Gill, a free
black man, managed to buy his wife, Amy, and their daughter, Betsey. Because
he was “advanced in age” and concerned about their future, he petitioned the
Mississippi legislature in 1830 for an “act of emancipation.” He feared that on his
death, his family might “through tyranick grasp and relentless cupidity of some
unfeeling wretch, be deprived of that portion of their liberty, which the sweat of
your petitioner’s humble brow has purchased for them.” Here Gill fused political
theory with religion: the sweat of his brow was his safeguard against tyranny. The
legislature granted his request and allowed Amy and Betsey to remain in Missis-
sippi.*? Pierre’s manumission of Rose and their daughters formed part of a cul-
ture in which both white and black family members appealed to the courts and
the state legislature to free their enslaved kin and ensure their (relative) safety.

Ll

Pierre and Rose’s next step in crafting a legal, or official, story about them-
selves and the legitimacy of their family was to formalize their relationship.
They did this through the adoption of a family name and the transfer of
property—processes they documented in court. While Pierre and Rose

200 Part Two



could not marry, they did take several steps before the law to validate their
relationship, steps that provided Rose with security and legal legitimacy.
Less than a year after Pierre manumitted Rose, the Louisiana territory
passed from the French to the Americans, and in 1803, Louisiana officially
banned marriage between free whites and free people of color. Thus, even
if Pierre intended to marry Rose legally (which might have been difficult
given the racial dynamics and prejudices of a slave society), he no longer
could. Yet it appears that Rose was his wife in his eyes, in the eyes of their
family, and in the eyes of the community at large. Their relationship was not
considered illicit. For three decades, Rose and Pierre lived together openly
with their children, and those around them viewed them as husband and
wife. No extant records—civil or religious—demonstrate any grievances or
even mumblings about Rose and Pierre’s relationship. Even five years after
Pierre’s death, a federal surveyor mentioned the couple ofthandedly in his
travel journal. He wrote that as part of his duties, he walked “round to ENE
in all 7 miles to Bailies plantation a Frenchman who is married to a Negresse
anative of Congo.”** Neither Pierre nor Rose hid their relationship in public
or before the law. Instead, they did the opposite.

Both Rose and Pierre affirmed their “marriage” in legal documents in var-
ious ways. In particular, Pierre appeared in court frequently to register trans-
ters, donations, and sales of real and personal property to Rose, and in those
records the couple made Rose visible as his wife by giving her Pierre’s name
and affiliating her with his vast estate. In several legal documents involving
Rose (some initiated by Pierre and others initiated by Rose), Pierre and Rose
gave her name as “Rose Belly” or “commonly called Rose Belly.” For instance,
when Rose and Pierre appeared together in court to officially and legally ac-
knowledge their daughters, they stated that the girls were born of Rose, “com-
monly called Rose Belly free negro woman.”** Their careful adoption of his
surname induced other people in their community to refer to her—in legal
documents and otherwise—as “Rose Belly” or “Rose, also called Rose Belly
free negro woman.” Such documents further solidified her free status, giving
her ample proof of her freedom if ever anyone questioned it. The adoption
of Pierre’s name provided Rose with additional legitimacy before their com-
munity and relayed the narrative they wanted the community to accept: they
were “married.”

Women of color in the region frequently adopted the last name of their
white partners, often with the clarifier dite (meaning “called”). Marianne, a
free woman of color and former Jamaican slave, maintained a lifelong relation-
ship with a prominent Frenchman and colonial official from Pointe Coupee
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Parish, Antoine Ricard de Rieutard. She took Antoine’s last name and was
known as Marianne dite Ricard. Eventually the dite dropped away, as was
common with dite names (dit in the masculine), and she became Marianne
Ricard. Their seven children carried the surname Ricard. Although barred
from marrying their lovers, women of African descent like Marianne Ricard
used dite names to solidify (and officially and publicly document) their ties
to their partners and their offspring.

L

Pierre and Rose’s story continued with their children. They also maneuvered
to undermine the legal and cultural machinery of a slave society by validating
their children before the law. In particular, they took several steps to declare
Pierre's paternity, actions that provided their daughters with additional inher-
itance rights and a degree of legitimacy. They began by baptizing five of the
girls in the Church of Saint Gabriel in Iberville Parish (Marie Geneviéve was
baptized in New Orleans), and they recorded the baptisms in several court
documents, including an official acknowledgment of their children filed in
the Iberville Parish courthouse.*® While the Catholic Church frowned on
unions between white men and black women, and many fathers of mixed-
race children hid their identities and paternity, baptismal records in Louisiana
were filled with paternal acknowledgments. Emily Clark shows that fathers
in New Orleans often “rejected the clergy’s offer of a cloak of anonymity and
had themselves clearly identified in their children’s baptismal and marriage re-
cords.”* Baptism and the identification of Pierre as the girls’ father on the offi-
cial documents were sufficient enough to recognize his mixed-race daughters
as his own. Yet Pierre took special care to declare his paternity in multiple sites.
He did so in order to provide his children with property claims to his estate.
Pierre also officially recognized his daughters as his “natural children,”
a legal condition that separated them from the designation of a bastard—a
designation that had both social and financial consequences. It removed the
stigma of illegitimacy, and it provided them with a claim to his property.
Fathers in Louisiana could legally acknowledge their illegitimate children as
natural children in several ways: they could appear before a notary with two
witnesses and declare their paternity; they could acknowledge their child in
baptismal or birth records (something Pierre did as well); and they could
recognize their children in public or private writings and educate them as
such. Mothers of bastards could declare the paternity of fathers (which gave
their offspring the rights of natural children) if they could prove they were
living with the father when the children were conceived.’” White fathers
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throughout the Natchez district recognized their mixed-race children as nat-
ural children. For instance, in the years before he died, the Natchez planter
Adam L. Bingaman appeared before a notary to recognize his free black
children as his natural children. He later bequeathed his estate to his sur-
viving mixed-race daughter.>® In 1818, Joseph Decuir, a white planter who
amassed substantial holdings in Pointe Coupee Parish and at Cannes Brulees
near New Orleans, officially acknowledged his six natural children, five by
Frangoise Beaulieu, and one by Claire Louise Quevain, both free women
of color. Such a move provided his mixed-race children with claims to in-
heritance. He accumulated an estate worth 1 million dollars and left half of
it to his six natural children (the amount permitted by law). In addition to
what they inherited from their father, Decuir’s sons by Francoise, Antoine
and Leufroy, inherited his plantation, Austerlitz, from their mother. They
also took his name. With property they received from both their mother
and their father, Antoine Decuir (who would later marry Pierre and Rose’s
granddaughter, Josephine Dubuclet) and Leufroy Decuir became successful
and wealthy sugar planters themselves.*

Although he had already baptized his daughters and declared his pater-
nity, Pierre appeared before a judge with two witnesses to acknowledge the
girls as his natural children, and he recorded the document in the Iberville Par-
ish courthouse in order to protect them against future questions. Importantly,
however, Pierre did not appear in the courthouse alone. Rose and Pierre—as
co-narrators of their family story—acknowledged the children together. In so
doing, they declared themselves a couple and a family before the law.

In February 1813, Pierre and Rose went before the parish court judge,
John Dutton, who at their request and in their presence wrote the following
acknowledgment: “Be it remembered that on this eighth day of February
in the year of our Lord one thousand eight hundred and thirteen before
me John Dutton, Parish Judge in and for the Parish of Iberville, came and
appeared Pierre Belly and Rose commonly called Rose Belly free negro
woman; both appearers inhabitants & planters of said Parish of Iberville
which said appearers did jointly and concurrently, declare, acknowledge and
recognize . . . [their children] to be the natural children of the said Pierre
Belly and Rose Belly so called, free negro woman. . . . In testimony of all
which at the request of said Pierre Belly and Rose Belly so called free negro
woman, I, Judge, aforementioned have made this public and authentic act of
declaration, acknowledgment and recognition and caused the parties to sign
the same in the presence of Joseph Orillion and Joseph Hugat, witnesses.”*°
By filing a joint acknowledgment, Pierre and Rose once again made the story
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of their relationship public and official, declared their children as their own,
and insisted that the court recognize them as a lawful family.

MAKING FAMILY THROUGH PROPERTY

When Rosalie, Marie Antoinette, Marie Francoise, Valerie Octavine, Marie
Geneviéve, and Héloise became natural children, they also gained additional
property rights—specifically, the right to alimony (akin to child support) for
their care and claims to inheritance. Louisiana law provided that “nature and
humanity establish certain reciprocal duties between fathers and mothers
and their natural children,” and they must provide these children with “ali-
mony” sufficient for “their board and lodging, and to enable them to learn to
read and write, and a trade.” If their parents were dead, natural children could
seek alimony from their parents’ heirs.*! In addition, unlike bastards, natural
children could inherit. Fathers of natural children were limited in what they
could bequeath to them, however. At the time that Pierre died, Louisiana
law held that if a father had living parents or grandparents (ascendants), he
could only bequeath his natural children one-third of his estate. If he had
living siblings, his natural children could only inherit one half. Later, in 1825,
Louisiana tightened its restrictions, and if the deceased had any legitimate
relatives, however distant, natural children could only inherit one-third of
their father’s estate.*” Although restricted in what they could inherit, the
Belly girls would receive a portion of their father’s large estate on his death,
something they would not have gotten had they remained bastards in the
eyes of the law.*

Perhaps because he could not bequeath his entire estate to his children or
to Rose, Pierre donated, transferred, and sold some of his property to Rose,
his daughters, and his sons-in-law before he died. Just as he did with other
documents acknowledging his family, he also carefully recorded these trans-
fers in the Iberville Parish courthouse. In the last years five years of his life,
Pierre began to liquidate a portion of his estate, passing it on—in one way or
another—to his mixed-race family. While he transferred real estate and slave
property to his daughters and sold his son-in-law a tract of land and a number
of slaves, Rose was the primary beneficiary.** In at least four separate transac-
tions, Pierre donated a plantation and transferred several large, valuable, and
productive tracts of land to Rose and made those transfers public and official
by recording them in the local courthouse.*® These donations of real property
made Rose—a former slave and an unmarried woman—one of the largest
landholders in the parish.
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In the absence of legal authorization and recognition of their relation-
ship, the Belly family used property to reinforce and publicly declare their
bonds. Formal marriage was impossible for Pierre and Rose, and thus in the
eyes of the law, their family was illegitimate. Yet as Dylan Penningroth has
argued, “just as families made property, property helped ‘make’ family."*® In
Pierre and Rose’s case, property facilitated the formalization of their familial
connections to one another and to their children. Indeed, when Pierre trans-
terred property to Rose and their daughters, he signified their ties to one an-
other, strengthened those bonds through shared ownership, and made those
connections official—and public—Dbefore the court.

In his will, Pierre provided for Rose, their children, and their heirs for
generations to come. When he died in 1814, Pierre was the wealthiest planter
and largest land and slave owner in Iberville Parish. The inventory of his estate
included 5,593 arpents of land (valued at $40,000), ninety-six slaves (valued
at $36,710), a dwelling house, cabins, a corn mill, a cotton gin, crops, cattle
and horses, farm implements, furniture, other personal property ranging from
china and cotton sheets to silver buckles and pistols, and a total of $3,857 in
outstanding debts owed to him. Although limited in what he could give them,
Pierre bequeathed much of this estate to Rose and their daughters. In his will
Pierre gave Rose (to “enjoy in full property she and her heirs forever”) one-
fourth “of the net product of all the property and estate which I shallleave at my
decease.” In “consideration of the love and affection” he bore his six daughters,
he bequeathed them one-fourth “of my estate to be equally shared and divided
among them and by them and their heirs to be enjoyed forever in full property;
for such is my will and intention.” As prescribed by law, the remaining half
went to his two surviving siblings in France, his brother, Jean, and his sister,
Marguerite. In order to divide the property between the heirs, the court or-
dered the sale of Pierre’s estate, which had a total value of $112,282. After Pierre’s
executors settled his debts and paid the court costs (together totaling $6,328),
$105,954 remained for the heirs to divide between them. Pierre’s mixed-race
family would inherit half of his estate, and it was settled within a few years.*’

The relative ease with which Rose and her daughters acquired their in-
heritance reflected the careful steps the couple took to declare the legitimacy
of their family before the courts and to protect their family and family re-
sources. Pierre’s bequests to Rose and their daughters went unchallenged by
his siblings. This was unusual. While white men frequently used their wills
to bequeath a portion of their estate to their free black families and manumit
their enslaved mistresses and children, white relatives of the deceased often
attempted to deny the heirs their portion of the estate or their freedom.*®
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Yet no one challenged the legitimacy of Pierre’s relationship to Rose and
their children, and his will was not contested. Pierre provided for Rose, their
daughters, and their future heirs, and his bequests made them some of the
most prosperous people—white or black—in the region.

Rose similarly created bonds through her property and provided for
her family after Pierre’s death. In the years leading up to her death in August
1828, Rose began donating and selling land and slaves to her daughters.** In
February 1828, shortly before she died, Rose appeared in the courthouse in
Iberville Parish to donate her separate property and the property she inher-
ited from Pierre (which, combined, amounted to several thousand dollars
in value and included land, slaves, horses, cattle, and staple crops) to her six
daughters. With this gift—officially documented in the courthouse—Rose
used property to increase her bonds to her family before the law and pro-
vide for their future, just as she and Pierre had done before.>°

BREAKING (AND MAKING) THE BONDS OF OBLIGATION

Rose benefited from her unofficial marriage to Pierre in a number of ways, ma-
terially and personally. Through sales, donations, and bequests, she received a
considerable proportion of his estate, an estate large enough to help provide
for the family for generations to come. At the eve of the Civil War, the Belly
descendants remained some of the wealthiest residents in the parish. Accord-
ing to the 1860 federal census, the value of their combined real and personal
property was just under 1 million dollars. This amount was greater than the
total worth of all the free blacks in Charleston, South Carolina, and all the
free people of color in the entire state of Tennessee.>* Although Rose arrived
in Louisiana as a slave, she and her daughters spent much or all of their lives
as free people and enjoyed the benefits and protections of liberty. No other
Belly descendant would be born a slave. Prominent white slaveholders such as
Joseph Orillion and local officials such as Nathan Meriam served as witnesses
and signatories to the land transfers, slave donations, and official acknowledg-
ments Pierre and Rose registered in the Iberville Parish courthouse. By offer-
ing their signatures to certificates acknowledging Pierre and Rose’s children
or deeds transferring the official ownership of land and slaves from Pierre to
Rose, Orillion, Meriam, and others recognized Pierre, Rose, and their daugh-
ters as a family. The close ties between the Bellys and other prominent men
and their families had benefits and provided the Bellys with a broad network
of allies. What is more, these relationships proved mutually beneficial, as Rose
served as a large-scale creditor to Orillion and others who needed an influx of
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Pierre and Rose Belly (along with several of their descendants) are interred together in the

St. Raphael Cemetery in Iberville Parish, Louisiana. Their family tomb is the largest and
the finest in the cemetery. It is also separated from the other tombs and graves by several
yards. St. Raphael Cemetery, Iberville Parish, Louisiana; photograph by the author.

capital. In particular, Rose’s position as a propertied woman and moneylender
allied her family to other Iberville parish families, white and black.

Rose also benefited from being an unmarried woman. As a single woman,
she was not beholden to the restrictive laws of husband and wife that limited
the rights of married women. Once married, wives forfeited their legal per-
sonhood. Under the unity of person principle (coverture) of Anglo-American
common law (which governed jurisdictions outside of Louisiana), a married
woman'’s legal existence was incorporated into that of her husband. Husband
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and wife merged into one. This principle limited a married woman’s ability
to act at law. As a feme covert, she could not sue or be sued in her own name.
She could not enter into contracts, act as an executor, an administrator of an
estate, or alegal guardian, and she could not convey the property she brought
to her marriage. Once married, a wife’s personal property came under her
husband’s control, and he could spend it, sell it, or appropriate it. A husband
could make all managerial decisions regarding his wife’s real property, but he
could not sell or mortgage it without her consent.>?

When it came to the rights and duties of husbands and wives, Louisiana’s
civil-law system, which had its origins in Roman law rather than British com-
mon law, shared a great deal with Anglo-American common law. While wives
in Louisiana could hold separate property, their husbands enjoyed the exclu-
sive right to manage the property they held in community. Wives could neither
enter into contracts without their husbands’ permission, nor initiate lawsuits.
The Louisiana Civil Code was explicit on the subject of marriage and family
responsibility. A husband and wife owed each other “fidelity, support and as-
sistance.” A wife was “bound” to her husband, who in turn was “obliged to
receive her and to furnish her with whatever is required for the conveniences
of life, in proportion to his means and conditions.”*> The doctrine of marital
unity articulated in the law of both Louisiana and Mississippi mandated a mar-
ried woman’s subservience to her husband.

Thus, Rose avoided many of the inequalities embedded in the southern
legal system; instead, she bound others in relationships of obligation to her.
As a creditor, she lent large sums of money (ranging from $1,600 to $2,000)
to several white men in her community and capitalized on those investments.
For instance, in 1813, she loaned Joseph Orillion $2,000, payable over eight
years with interest.>* She also entered into contracts and sued and was sued
in her own name.* She served as a legal guardian for her minor children, and
she bequeathed her property to those she wished.*® She had exclusive con-
trol over her property, real, slave, and personal, and she engaged in business
dealings in her own name. When those transactions went awry, she used the
courts to recover the debts owed to her.

It is also possible that because of Rose’s status as a single woman, land-
holder, and economic operator in her own right, she escaped some of the
other trappings of a patriarchal marriage. In particular, the power dynam-
ics within her particular marriage to Pierre may have differed from other,
more traditional and hierarchical southern marriages. The patriarchal house-
hold served as the constituent unit of southern society, one in which men
grounded their claims to masterhood. While the composition and wealth of
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southern households differed, male heads of households established their
claims to autonomy and power by exerting authority over their dependents
(women, children, slaves, and servants). The state recognized and supported
the male head as the sole representative of the family in all economic, legal,
and political matters. State power derived from a group of patriarchs; and in
theory, dependents had no government but the household.>’

As an able and independent woman and one in control of much of the
family resources, Rose likely enjoyed considerable independence. She may
have begun her relationship to Pierre as his slave, but soon after she gained
her freedom, Rose held much of his property as her own, lent money to
powerful men in her community, and operated in the marketplace as a single
woman. She was not dependent on Pierre for her livelihood or the livelihood
of her daughters. She was not duty bound (or legally bound for that matter) to
obey him, either as his slave or his wife. Like all women (white or black) and
men of color, she could not vote and thus could not speak for herself in for-
mal political matters, but she did represent herself in the legal and economic
arena. Through property-ownership and the independence it provided her,
Rose (like other black women in the region) exercised a civic personality and
claimed space for herself. Rose also instilled values of property-ownership
and female independence in her daughters, as we will see below.

Rose was not the only woman of color in the Natchez district who ben-
efitted materially and personally from an intimate relationship with a white
man but avoided the more limiting features of a patriarchal marriage. William
Johnson’s one-time consort, Amy Johnson, operated as a feme sole in the Mis-
sissippi economy and owned personal and slave property in her own right.
She also initiated lawsuits with some frequency. For instance, in 1816, she sued
Alexander Hunter, a white man, for damages after a fight and received $25 in
compensation.*® For the next decade, she approached the local courts several
times to fight her battles and sued whites and blacks to recover damages and
settle disputes.®> Women like Rose could not legally marry their intimate
partners (and could not claim the protections of legal marriage), but there
were advantages to remaining a single woman.

THE NEXT GENERATION

Like their parents and other families of color in the region, the Belly daugh-
ters and their husbands, children, grandchildren, and other descendants used
property to make family and further solidify their ties to one another. They,
too, documented those bonds—both familial and material ties—in multiple
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ways in the courthouse and weaved together stories about their families
and their property. In so doing, they used the legal system to protect their
family resources and provide their families with greater security. The Belly
daughters—Rosalie, Marie Antoinette, Marie Geneviéve, Marie Frangoise,
Valerie Octavine, and Héloise—did something their parents could not, how-
ever. They married. Their marriages were recognized by law and symbolized
their freedom. They chose their partners, formed families, amassed family
property, and insisted on their right to safeguard those bonds. Moreover, their
marriages to prominent free men of color connected their family to other
families (and resources) in the region.

The Belly women married men from similar backgrounds. Each of their
husbands, Antoine Dubuclet (married to Rosalie), Pierre St. Luc Ricard (mar-
ried to Marie Antoinette), Cyprian Ricard (brother of Pierre St. Luc and mar-
ried to Marie Geneviéve), Zacherie Honoré, (married to Marie Francoise),
Paulin Verret (married to Valerie Octavine), and George Deslonde (married
to Héloise), shared their wives’ Afro-French heritage. For instance, the Ricard
brothers were the children of Frenchman Antoine Ricard de Rieutard and
Marianne dite Ricard, a woman of color. Like their wives, Rose and Pierre’s
sons-in-laws inherited land, slaves, and other property from their prosperous
parents. With the property they inherited and accrued, coupled with their
influence, talent for business, and their considerable legal skills, the Belly
daughters and their husbands amassed substantial estates. Of the six Louisi-
ana free blacks who owned more than fifty slaves in 1860, four were descen-
dants or married to a descendant of Pierre and Rose.®

Through marriage, the Belly women merged their family and their family
assets with other prominent, prosperous free families of color in the region.
Their children did the same. For instance, Josephine Dubuclet, Rosalie’s daugh-
ter, married sugar planter and son of Joseph Decuir, Antoine Decuir. Marie
Antoinette’s son, Antoine Ricard, married Leda Tournoir, a free woman of
color from a prominent Afro-French family in Pointe Coupee Parish. Antoine
Dubuclet Jr., married Claire Pollard, a wealthy free woman of color from the
Decuir and Pollard lines. Pierre and Rose’s grandchildren also intermarried; for
instance, Pierre Cyprian Ricard, son of Marie Geneviéve, married his cousin,
Marie Rose Honoré, daughter of Marie Frangoise. These marriages connected
the Bellys—Ilegally, socially, and economically—to the most prosperous free
families of color in Iberville, Pointe Coupee, and West Baton Rouge Parishes,
including the Tournoirs, Pollards, Decuirs, Patins, Porches, Severins, Lacours,
Juges, Seldens, and Darensbourgs. They also remained geographically close
to one another; often their plantations and other tracts of land bordered one
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another. For instance, Héloise and Georges Deslonde’s plantation, Cedar
Grove, abutted land owned by Rosalie and Antoine Dubuclet.®!

Just as Pierre and Rose had done before them, the Belly descendants
and their kin made and strengthened family through property and used the
courts to register their connections to one another, protect their assets, and
achieve financial security. They did so in myriad ways. They sold, donated,
and bequeathed land and slaves between families and recorded those trans-
fers in the courthouse. The conveyance record books from the Iberville Par-
ish courthouse includes hundreds of deeds, certificates, donations, transfers,
mortgages, judicial sales, liquidations, partnerships, and agreements between
various members of the Belly, Deslonde, Dubuclet, Honoré, Ricard, and Ver-
ret families. Indeed, these conveyance records double as a veritable family
tree for generations of Belly descendants and related families.

The Bellys did not just participate in the world of gifts; they also partici-
pated in the world of loans, much like other free black creditors in the region.
The Belly family and their kin entered into business transactions with one an-
other and used the law as a mechanism to safeguard their dealings. For instance,
in 1811, Rose Belly lent Jean Baptiste Lorrie, a white man, $1,600. Lorrie secured
the loan with a mortgage for a tract of land (valued at $2,000). The debt went
unpaid for several years, collecting interest, and in 1816, Rose appeared before
the Iberville Parish Court and “transferred and assigned. ... a certain obligation
with mortgage” to Antoine Dubuclet, her son-in-law. When the loan came due
in 1820 and remained unpaid, Dubuclet sued Lorrie for $1,765, the balance of
the loan plus “legal interest.” He stood to make a $165 profit. The court found
for Dubuclet and ordered that Lorrie pay the amount by October 20, 1820, a
mere fourteen days after Dubuclet filed his lawsuit.°> Both Rose and Dubuclet
benefited from this arrangement; Rose recovered the money she lent Lorrie
without the hassle of taking him to court herself, and her son-in-law profited
from the interest.

The extended Belly family also deepened their bonds to one another in
other kinds of transactions involving their assets and the legal system. They
offered witness testimony in lawsuits involving contested land and slave sales,
damaged or stolen property, and unpaid debts. When Georges Deslonde
sued William Love, a white man, for killing his bay mare, his brother-in-law,
Antoine Dubuclet, served as a witness for Deslonde, and Deslonde recov-
ered the value of the horse, plus interest.®> The family guaranteed loans for
one another, acted as sureties, and secured bonds for those with outstanding
debts or upcoming court dates. Indeed, Zacherie Honoré served as surety for
anumber of debts involving Maximillian Ricard.** They were signatories and
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witnesses to deeds of sale, acknowledgments, donations and gifts, and mar-
riage contracts. For instance, Antoine Dubuclet and Paulin Verret witnessed
Héloise Belly and Georges Deslonde’s marriage contract.® They requested
that the courts convene official family meetings dedicated to discussing
and allocating family resources. Delphine Ricard, the daughter of Marie
Geneviéve and Cyprian Ricard, petitioned the court in Iberville Parish to
request a family meeting to discuss her emancipation from her family (as
she was approaching the age of majority) and her share of the family prop-
erty. Those in attendance included her parents and her uncles. In addition,
they also served as the administrators of each other’s estates and as guardians
and tutors overseeing the property interests of minor children with deceased
parents. When those minors needed to go to court to recover debts owed to
them, the guardians served as co-plaintiffs.®’

Free families of color throughout the Natchez district similarly used
property to make family. Like the Belly family, they too intermarried and
utilized the legal system to protect their family’s holdings and to create space
for themselves. The Decuir, Porche, and Tournoir families of Pointe Coupee
Parish, for instance, enlarged their family resources through marriage and
served as sureties, witnesses, guardians, tutors, and executors for one another.
They also sold, donated, and bequeathed real, slave, and personal property to
various members of their family.®® Mississippi barber William Johnson and
his sister, Adelia Johnson, partnered with other free black families in Natchez.
William married Ann Battles of Natchez, daughter of a white planter, Gabriel
Tichenor and his former slave, Harriet. Adelia married James Miller, a free
black barber and esteemed businessman in Natchez. The Millers and the
Johnsons intermingled and intermarried with other prominent free families
of color, such as the McCarys, who acquired a significant portion of their
prosperity through inheritance from white fathers. The Johnsons, Millers,
and McCarys were regular figures in the Natchez courthouse.*’

INDEPENDENT WOMEN

Family relationships, of course, are sometimes fraught. Just as the Bellys used
the courts to make family through property, they also appeared before the
bar to fight over it. Even in their disagreements, when appearing in court,
they spoke the language of property ownership. For instance, like Rose, the
Belly daughters were well versed in the law. Unlike their mother, however,
their marital status limited their ability to act at law and in the economy in
their own names. Despite their status as legal dependents and in spite of
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prohibitions against married women’s property ownership, however, many
married women of color in the Natchez district owned and controlled prop-
erty and went to court to safeguard it as de facto femes sole. What is more, the
Belly women sometimes initiated litigation against their own husbands in dis-
agreements over the management and distribution of their family property.

Free black women’s lawsuits against their husbands for divorce provide an
important framework for understanding how the struggle over autonomy and
assets within free black marriages was fought in the terrain of law. For instance,
Rosalie, the eldest Belly daughter, sued her husband for a legal separation, in-
sisting that the court protect her from his abuse and ill treatment. Yet as was
consistent with many wives’ petitions for divorce and separations of property
in Louisiana and Mississippi, a good deal of her lawsuit focused on protecting
her property from her husband and removing it from his clutches.” In 1808,
Rosalie appeared before the Iberville parish court claiming that her husband,
Antoine Dubuclet, had beaten and whipped her at diverse times during their
marriage. Because of his “cruel & malicious” temper, she told the court, she
could no longer live with him. Most important, she wanted him out of her
house and away from her property, and she demanded alimony sufficient to
support her and their children. Louisiana wives like Rosalie could sue their
husbands under certain circumstances and sometimes used the courts to leave
their marriages. Women could petition for absolute divorce or for separation
from bed and board, a legal separation in which neither party could remarry,
but in the early antebellum period, women could receive a separation on lim-
ited grounds: for adultery, abandonment, or bigamy. Only later did divorce
laws expand to include violence and cruelty.”*

Dubuclet’s “cruel & malicious temper” was not sufficient grounds for a
legal separation, and given her family’s incisive use of the legal system, it is un-
likely that Rosalie was ignorant of Louisiana divorce law. But Rosalie deployed
other tactics to separate herself from her husband. Such remedies indicate that
her first priority was to keep Dubuclet from appropriating her property if she
tried to leave him without a legal separation. Indeed, on the same day that
Rosalie sued her husband, her father, Pierre, also filed suit against Dubuclet.
Like Rosalie, he tried to eject Antoine from the Belly-Dubuclet household,
although he used a different tactic. Pierre told the court he allowed Dubuclet
to live as a tenant on his plantation “at his will and pleasure,” and although he
had asked Dubuclet to leave, the younger man had refused. What is more,
Dubuclet had possession of four of his slaves. Pierre wanted to evict Dubuclet
and reclaim ownership of “his lawful property.” In his response, Dubuclet ad-
mitted that he was in fact in possession of the plantation and the slaves, but
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not as a tenant. When he married Rosalie, Dubuclet contended, Pierre had
donated the plantation and the slaves to him and his wife. Pierre, he claimed,
had no legal grounds to evict him. The court agreed. Dubuclet remained in
control of the property, and he and Rosalie remained married. Both Rosalie
and her father lost their joint endeavor to rid themselves of Antoine and pro-
tect their family property. But battles between married couples involving abuse
and resources reminded husbands that their wives were also daughters, and ifa
husband mismanaged his household, her family might intervene.”

Rosalie was not the only Belly daughter to use the courts to attempt to
wrest control of her property from her husband. Her sister, Marie Frangoise,
was more successful. Marie Frangoise’s lawsuit against her husband under-
scores the personal autonomy women gained through property ownership.
In 1821, she appeared before the district court in Iberville Parish and sued her
husband, Zacherie Honoré, for a separation from bed and board and a separa-
tion of property. She claimed to have brought four thousand dollars in prop-
erty to her marriage to Honoré and accumulated another five thousand dollars
through gifts, inheritance, and her own industry. But because of his “bad con-
duct,” questionable business practices, and “excesses,” this property was in dan-
ger. He even spent money allocated for her children’s education, she claimed.
Therefore, she wanted the court to separate her from bed and board and in
property from her husband, allow her to manage her property with the rights
of a single woman, and issue a judgment against him for the $9,150 he owed her.
While waiting for the court to make its decision, she requested a temporary
separation from her husband and asked to reside (along with her children)
with her mother, Rose. She also had reason to believe, she relayed, that Honoré
“will dispose of all their tangible property,” and she requested that the court
intervene to keep him from doing so. He had “already spent and gambled away
a considerable amount and she is apprehensive,” Marie Frangoise said, “that if
not prevented, that there will not be a sufficiency to satisfy the amount she ex-
pects to recover against him.” Two white men, including a friend of the family,
Joseph Orillion, appeared in court and corroborated Marie Frangoise’s claims.

That Marie Francoise sued her husband to protect her property and at-
tempt to recover a verdict against him was not unusual. Many married women
throughout the Natchez district commonly sued their husbands for separa-
tions of property and requested that courts issue injunctions to keep their
husbands from selling or wasting their assets.”® They did so most frequently in
Louisiana because Louisiana’s civil law protected the separate property of mar-
ried women beginning in the colonial period, well before Mississippi did. If
Louisiana wives believed that their husbands were mismanaging their property
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orif their husbands’ creditors endangered their own assets, they could sue fora
separation of property. This separation granted married women the legal rights
of single women, allowing them to administer and control their own property
free from their husbands’ interference.”* Mississippi did not have a separate
property law for wives until 1839, when the state legislature passed one of the
nation’s first Married Women’s Property Acts in response to the national bank-
ing crisis of 1837 when an upsurge of bankruptcies threatened the southern
economic order. Supported in part by fathers hoping to protect the property
they passed to their daughters from unsuccessful husbands, the law protected
women and the property they inherited or earned through their own industry
and labor from the financial mishaps of their husbands. Moreover, it allowed
wives to possess and administer property in their own names free from their
husbands’ creditors. Even before 1839, some Mississippi wives of means estab-
lished trust estates administered in equity (chancery) courts, using that vehicle
to own and manage property separate from their husbands.”

Married women like Marie Frangoise were incensed when their hus-
bands made decisions about their property without their authorization, espe-
cially when the husband made bad choices or represented his wife’s interests
poorly. Wives’ petitions for separations of property bring this issue to the
fore most explicitly because these disputes had an important effect on power
relations within marriages, particularly when husbands owned little property
of their own and depended on their wives’ property to support them. Both
white and black women frequently employed the courts to take legal control
of the family finances when their husbands could not manage the household
themselves. Marie Frangoise contended that she had put a great deal of effort
into supporting her family and, like so many other wives, stepped in when her
husband failed. Her husband, she claimed, contributed nothing to his family.
In fact, he gambled away their assets, expected her to provide for him, and ac-
crued significant debt. He squandered the family resources he was supposed
to manage prudently, and, as a result, his creditors and their lawyers might
seize her property to settle his debts. His bad decisions and rabid creditors
endangered her assets. Her husband’s poor management even threatened her
children’s education, and she wanted him as far away from her property as
soon as possible. With her family’s livelihood on the line, Marie Frangoise
took decisive action and sued Honoré.”®

The Louisiana district court judge granted Marie Frangoise a separation
from bed and board and a separation of property, restored her to the legal status
of a single woman, and granted her a judgment against Honoré for $9,150. The
court also ordered Honoré to pay the costs of the lawsuit and give her “half of
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the acquets made during her marriage if there is any.””” Now Honoré faced an-
other creditor—Marie Frangoise—and was obliged to pay his debt to her before
paying his other creditors. Moreover, Marie Francoise became the head of her
household, and Honoré was now bound in a relationship of obligation to her.”®

With verdicts in support of industrious wives, judges and juries con-
ceded women’s competence. Granting wives legal separations and the right
to control their property as femes sole indicates that, on some level, the courts
found some women proficient household managers. In cases like that of
Marie Frangoise, it was the wife’s property that sustained the household.
Wives could plan their children’s futures and education, carefully dispense
money, manage their finances, and run a household. When granting a woman
legal separation from her husband, the courts demonstrated a belief in fe-
male self-reliance.”” Marie Frangoise owned considerable property in her
own name, operated as a single woman in the Iberville Parish economy, and
continued to use the courts to protect her assets. For example, in 1828, she
brought a claim against Louis Bousagne, a white man, for the $130 he owed
her. She had “contracted to board Bousagne and to furnish him with two
horses for the space of one year,” but, despite her repeated “demands” for
payment, he did not compensate her until she took him to court.*

Through her lawsuits, Marie Frangoise also exercised a civic identity,
and by heading a household, she claimed a space usually reserved for men.
Through property ownership, and her use of the courts to protect it, Marie
Francoise connected herself to narratives about economic independence and,
ultimately, membership in the polity. She may not have had the vote, but it
was she who directed her household resources, she who made all familial
decisions, and she who represented her family in the public legal arena.

While the Belly daughters made property through family and aligned
themselves through marriage with prominent families in three parishes, they
were also notably protective of the assets they accrued on their own and
inherited from their parents. Indeed, the youngest Belly daughter, Héloise,
appeared to have learned valuable lessons from her sisters regarding the
protection of her property. Before she married Georges Deslonde, Héloise
insisted that Deslonde agree to a marriage contract that made the property
she brought into her marriage her own and allowed her to manage her assets
herself. Héloise recorded this contract in the courthouse in Iberville Parish.®'

DO

The wealth and connections enjoyed by Afro-French families like the Bellys
provided them certain economic and social advantages. Many gained
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significant property holdings through inheritance or gifts from French
fathers. They were multilingual, literate, and highly educated. The Belly
daughters, for instance, hired private tutors for their children and often sent
them to France for additional education. Their familial connections to pros-
perous Frenchmen meant that some of the most prominent members of the
white community acted as sureties and witnesses and served as godfathers to
their children. Julien Poydras, a wealthy Pointe Coupee planter and politician,
was the godfather of Antoine Ricard de Rieutard and Marianne dite Ricard’s
children. Afro-Frenchmen also used militia service as a pathway to elevated
status, and they served in unsegregated battalions. The Ricard brothers, Pierre
St. Luc and Cyprien, for instance, took up arms alongside whites (including
their father-in-law, Pierre Belly) as part of Nathan Meriam’s Eighth Regiment
during the War of 1812.%* The Belly descendants and kin traveled widely, and
some married cousins in France. Their wealth, education, and connections
to other prominent families, white and black, likely protected Afro-French
families like the Bellys from some of the worst aspects of a racialized society.

Yet prominent people of color did not receive special treatment before
the bar, and the tactics they used in court were not theirs alone. As evidence
from the local court records in both Mississippi and Louisiana demonstrates,
the lack of such connections and wealth neither impeded other people of
color from approaching the legal system in their own interests nor did it
bar the courts from hearing their cases and deciding in their favor. People
of color throughout the Natchez district initiated lawsuits in the service of
their own interests, whether born free or enslaved, of European ancestry or
not, or wealthy or living on the margins. Like the Belly family, they used the
courts to protect, enhance, recover, and bequeath their property, safeguard
their families, ensure their futures, make equal bargains, and claim freedom
and the rights and privileges of free people. Through their litigation, they
directed their own lives, registered their voices in public, laid claim to legal
personhood, and exercised a civic personality. In so doing, they claimed space
for themselves in a world of white supremacy and black slavery. Not every
person of color—free or enslaved—in the Natchez district went to court and
staked their claim. A great many did not. But the ones who did provided other
black people with a model (the language, litigation strategies, and claims to
inclusion) and an example that they could and would employ in court in
the long struggle for equality and rights—a struggle that began well before
formal emancipation.
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FROM PROPERTY

TO PILESSYXY

On July 29, 1872, Josephine Decuir, the granddaughter of Pierre and Rose
Belly and the widow of the Louisiana sugar planter Antoine Decuir, sued
John G. Benson, the owner and captain of the steamboat Governor Allen, for
refusing her passage in the ladies’ cabin because she was a woman of color.
A week prior to filing her lawsuit, she had traveled on the Governor Allen, a
steamer “engaged in the business of the common carrier of passengers,” from
New Orleans to her upriver plantation in Pointe Coupee Parish. On boarding
the steamboat, she attempted to enter the ladies’ cabin but was denied access
by the boat’s officers and “forced to remain in a small compartment in the
rear,” a compartment reserved for black people and “without the common
conveniences granted to other passengers.” Although “willing and able to pay
for such privileges as the other cabin passengers had,” she was “denied such
privileges on account of her race.” Decuir claimed that the ship’s officers also
refused her a seat at the table to eat her meals and only offered her a space
on the floor to sleep. Because this “place was public and a place of passage
for the officers of the said boat and everyone, and she could not on account
of delicacy disrobe herself,” she chose instead to sit up all night. Worse, this
compartment “exposed her to the vulgar conversation of the crew.” She was,
she insisted, a well-educated and well-traveled woman, having lived for more
than twelve years in Paris, France, and “in all her travels on different steamers
and public conveyances both in this country and in Europe” she had never
“met a like indignity as on the Steamer Governor Allen.” Such treatment was
humiliating in the extreme and “occasioned so much mental pain, shame, and
mortification that her mind was affected.” Importantly, she was “not guilty of
any gross, vulgar or disorderly conduct,” conduct that would have given the
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captain legal cause to refuse her “equal rights with the other cabin passen-
gers.” Rather, he denied her entry to the ladies’ cabin solely because she was
a person of color.

In contrast to black litigants in the antebellum period, Decuir deployed
the language of equal rights and race. Refusing her a berth in the ladies’ cabin,
she insisted, constituted “illegal discrimination on account of color” In so
doing, the Governor Allen violated Louisiana law: in segregating her, the
owner of the steamer “denied her the equal rights and privileges granted to
all persons under the provisions of Article 13 of the Constitution of Louisi-
ana,” a provision that guaranteed all people “equal rights and privileges upon
any conveyance of a public character” and held that “all places of business
and public resort . . . shall be open to the accommodation and patronage of
all persons without distinction or discrimination on account of race or color.”
For these gross violations of her “equal rights and privileges,” she demanded
$75,000 in damages. In early 1873, the case went to trial. After listening to
the witness testimony, which included several descriptions of the separate
accommodations reserved for white and black passengers, accommodations
not remotely equal in size, location, or quality, the judge in Orleans Parish
issued a verdict for Decuir and granted her $1,000 in damages. According to
the court, the material evidence supported her allegations, and the Governor
Allen violated state law when it refused Decuir the same rights and privileges
itaccorded to white passengers. Benson appealed, and the Supreme Court of
Louisiana affirmed the lower court’s decision.

The climate of the postbellum era demanded a new language, one that
shifted from property to race. Because they lived in a world of black slaves and
white supremacy, Decuir’s ancestors and predecessors necessarily exploited
the sanctity of property rights as their primary means to access the antebel-
lum courts. Yet in the postwar world, Decuir could make different claims—
demanding equal rights generally and an end to discrimination based on race.
White southerners’ language also changed, however. With Emancipation and
in the wake of the Reconstruction Amendments, former slaveholders could
not use their own property rights as a means to control, restrict, and extract
labor from people of color. In the absence of claims to ownership of black
people, they deployed the language of race to deny African Americans access
to public accommodations, as well as other rights and privileges. Indeed, as
Benson admitted in court, he denied Decuir a cabin because she was “a col-
ored person.” His clerk, who dealt with Decuir directly, concurred, and when
asked if he wished to sit in an integrated cabin, he testified, “I would not like
to be put into the cabin with colored passengers. If they allowed Tom, Dick,
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or Harry to be set down at a table to eat with me and put into a room with
me, I should certainly object to it myself and I judge that other people are a
good deal like myself in that respect.” It was “custom,” he claimed, to segre-
gate black and white passengers, and they did so “for the safety and comfort
of their passengers.”* To be sure, whites in the antebellum period were racist
too; but the language of law made available to them and others to “claim
judicially what is due” to them had shifted dramatically.* No longer did they
have to articulate a defense of property that would satisfy nonslaveholding
whites (with the corollary effect that property-owning black people might
litigate too). Instead, former slaveholders severed the language of rights from
its roots in the language of property and grafted rights onto race.

What was “custom” would become law, however, and it would come to be
anational, rather than a merely local issue. The United States Supreme Court
would soon strike down Louisiana’s antidiscrimination law. In 1878, the court
overturned the case by a unanimous vote on the grounds that the Louisiana
statute violated the commerce clause of the U.S. Constitution: states, the
court held, could not regulate common carriers engaged in interstate com-
merce (the Governor Allen traveled between Louisiana and Mississippi). In a
decision that would help set the stage for the acceptance of separate-but-equal
arguments used in cases like Plessy v. Ferguson, the Supreme Court decided
that without congressional action, states could not require carriers involved
in interstate commerce to provide integrated facilities even for voyages that
took place within state borders (as Decuir’s had).> And by the end of the
nineteenth century, every southern state required segregated carriages for
white and black passengers in railroad travel and with the new century began
to segregate all areas of public life.*

When she sued Benson, however, Decuir—the first plaintiff in a consti-
tutional case on racial discrimination in public transit to appear before the
U.S. Supreme Court—drew on a rich tradition of black legal advocacy, les-
sons she had learned from her family and from black litigants throughout the
Natchez district. People of African descent in the antebellum South went to
court and made claims. They told stories to convey their cases in this pub-
lic forum, undercutting the assumption that black people were not reliable
speakers and thus should remain voiceless. They utilized the framework of
reputation (a bedrock of southern social interaction) in making their presen-
tations. They found advocates to present their cases in courts, and they were
often successful. They sued over a wide range of issues, from debt actions and
disputes involving property to lawsuits over personal status and freedom.
And they arranged stable family relationships to protect family networks and
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property. In so doing, they protected their interests, claimed space for them-
selves in a violent and exploitative world, and exercised a civic personality.
Through their claims-making and self-advocacy, people of color compelled
white southerners to hear, recognize, and acknowledge those they regarded
as other and inferior. Black litigants learned to make claims about justice,
access, membership, self-direction, and civic inclusion in the antebellum era.
When they made these claims, they expanded the boundaries of the possible.

This pre-Emancipation experience with private law was important, for it
served as preparation for the long battle ahead for full citizenship and equal-
ity, a battle that would continue (and continues) to be fought in the nation’s
courts and beyond. Civil litigation—seemingly mundane lawsuits over prop-
erty disputes, for divorce, or to recover unpaid loans—is also a significant
component of the civil rights and racial justice struggle.® For these lawsuits
involve claims about who counts, whose voices are worth hearing, and who
can and should be included. They are claims on the state and claims to ac-
countability and recognition. They are claims about the protection of human
dignity.
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RIESEARCEEING

BIL.ACEK I.ETIGANTS

My research in lower court records stored in local courthouse basements and
storage sheds in the Natchez district includes more than one thousand cases
involving black litigants using law to protect their interests. The bulk of these
records involve black plaintiffs and defendants in the civil courts. My dataset
also includes some criminal actions, but in the courthouses in which I con-
ducted my research, very few criminal records involving free blacks and slaves
have survived. For instance, I found about sixty criminal actions involving
free people of color, and most of those are from Adams County, Mississippi
(where the records have been far better preserved). In the Louisiana parishes
where I conducted research, nearly all of the criminal records from the first
half of the nineteenth century have gone missing.

Trial court cases from Iberville and Pointe Coupee Parishes in Louisi-
ana and Adams and Claiborne Counties in Mississippi roughly between 1800
and 1860 represent the bulk of the research materials for this project. In each
county/parish courthouse, I began my research with the earliest extant re-
cords (this differed with each county, but all opened their doors and started
hearing cases and keeping records in the territorial period), and I ended my
research when each court closed its doors during the Civil War (when the
Union army occupied the region). I chose these four counties because of
their centrality to the region and their location along the Mississippi River,
but, more important, because the trial court records from this time period
still exist in these locations. This is unusual. Many southern courthouses
were burned to the ground during the Civil War or suffered from floods
that destroyed the early records. In other counties in the region, I found that
the early court records had been discarded. Even in the four locations that
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I selected for my research, the extant records are in danger of disappearing.
For example, during one research trip, I found several boxes of cases in a shed
on the outskirts of Plaquemine, Louisiana, where the Iberville Parish Clerk
of the Court’s office kept old personnel files. The boxes that held these cases
and several hundred others from the late eighteenth and early nineteenth
centuries had rotted, and the files were strewn all across the dirt floor. Many
were mislabeled and placed into parish personnel files from the 1950s and
1960s. I gathered six trash bags full of legal records, brought them back to
the clerk’s office, dried them out, cleaned them off (as many were covered in
bug and rodent feces), relabeling and filing them as best I could. I then took
digital photographs of all the cases, as many involved criminal actions against
free blacks and slaves. They also included succession records from free black
families dating back to the 1770s. These records are still in the possession of
the clerk’s office, but unfortunately due to space problems may well have been
returned to the storage shed.

Over the course of several years, I have developed a method for working
with these materials. Because these cases are unpublished and unavailable
beyond the county and parish court of origin, I began by traveling to the
clerks’ offices to locate the extant records. As there is often no index, finding
cases that involve free black or enslaved litigants required examining each box
or drawer of trial court records beginning with the earliest records and con-
tinuing until the beginning of the Civil War. As a research method, sampling
every fifth (or tenth) box or drawer of cases would not produce representative
results. Many of these records are not organized by date or type, and to get a
sense of the presence of black litigants in the antebellum southern courts, the
meaning of that presence, and how that presence might change over time, one
must look through everything. It makes for a daunting task because it means
reading through thousands and thousands of cases. But by law, the Missis-
sippi and Louisiana courts had to identify the race of litigants and witnesses
of color with the designation “fpc” if free and “slave” if enslaved. Of course,
clerks and lawyers did not always do this. Some of the time court officials
neglected to note whether or not the litigants and witnesses were people
of color. Yet just because the designation is missing, we cannot assume that
the plaintiff or defendant was white. Indeed, black litigants were common,
and many sued more than once. Thus, court officials knew or knew of them,
and it was not always necessary to designate their race. If the designation
was missing, I attempted to ascertain an individual’s status in other ways. In
particular, enslaved litigants often lacked surnames, and litigious free blacks
tended to appear in court repeatedly. If I was unsure of the racial status of a
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litigant, I cross-checked that person’s name with a growing database I have
created of free people of color living in Mississippi and Louisiana (data drawn
from other court records, local and family histories, and census information).
This system was not without its drawbacks, not least of all because people
shared common names, such as “Fanny” or “William Johnson,” but it did
allow me to pinpoint most cases involving black litigants. Once I identified
if the particular case involved a person of color, I took digital photographs
of the entire case (a time-consuming but important step). Next, I read the
case and entered a number of pertinent details into my database, including
case number, name of complainant and defendant, filing dates, outcome (if
known), race and gender oflitigants, names of witnesses, lawyers, and judges,
keywords identifying the type of case, and notes about the circumstances of
the case. I also created individual files for the photographs of each case, so that
later I could find them quickly and read and analyze them without confusion.

The courthouses of the Natchez district contain a significant and largely
unexplored archive of black legal action. They also present a host of prob-
lems for scholars interested in questions of representivity. For instance, I have
found ninety debt actions involving black plaintiffs. The question remains
whether this should be understood as few or many, that is, how significant
this body of material is with respect to what is “normal” in court, or in south-
ern society more broadly. More to the point, the courtroom records them-
selves are kept in no reliable order, so we do not know what percentage of the
original total is missing or has been discarded. Thus, instead of a quantitative
analysis, I have opted for the more qualitative method of close reading. As
a corollary, when I present numbers, I give them purely for their heuristic
value, rather than using them to prove any points about statistical signifi-
cance. Nevertheless, these extant cases reveal much about the networks black
litigants formed, the language they used to petition the local courts, and the
particular dynamics of African Americans’ legal claims-making in communi-
ties throughout the Natchez district.

To supplement my dataset of cases from these four locations, I exam-
ined county court records from nearby parishes and free blacks’ petitions to
their state legislatures seeking permission to remain in the state or relief from
restrictive legislation—records compiled in the Race and Slavery Petitions
Project at the University of North Carolina, Greensboro. In addition, I ex-
amined extralegal sources such as newspapers, census records, family papers,
church records, and slave narratives—records that provide a valuable window
through which to view the broader matrix of black people’s legal activities.
For instance, local newspapers discussed court cases, announced decisions,
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and reported legal gossip. The personal papers of judges and lawyers prove
particularly helpful for understanding the broader circumstances of a given
lawsuit, a judge’s motivation when deciding a case, or a lawyer’s incentive to
represent a black client. Many of these collections include testimony, letters
to and from clients, judgments, warrants, contracts, depositions, and other
legal documents. To broaden my sense of community-level adjudication and
relationships, I also turned to church minutes and disciplinary hearings from
Baptist, Catholic, Episcopal, and Presbyterian churches in the Natchez dis-
trict. Finally, slave narratives helped me better understand how enslaved men
and women interpreted the power of the southern courts in their lives and
why they might turn to law.
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INTRODUCTION

1. Witnesses in the civil suit mention pending criminal trials. However, the criminal

records from antebellum Pointe Coupee Parish are missing, and thus it is impossible to

know what the court charged them with (assault, attempted kidnapping, and so forth) or

the outcome.

2. Joseph v. Calmes et al., Records of the Ninth Judicial District Court, #1826, Pointe
Coupee Parish Clerk of the Court, New Roads, Louisiana, 1857.

A note on citations and style: I cite the trial court record at the end of my summary of

a given case. Because of the fragmentary and disorganized nature of the records (and lack

of page numbers), I cite the entire case rather than specific sections of the case.

3. This book is informed by a rich and growing literature that engages lower court

records. Much of the current historical scholarship investigating the relationship between
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subordinated people and the law in the nineteenth century examines the legal system
from the bottom up. Rather than focusing on statutes and appellate court records as the
conclusive expression of the law (records that by their very nature tend to exclude the
voices of subordinated people), scholars such as Laura Edwards, Ariela Gross, Hendrik
Hartog, and Dylan Penningroth (to name but a few) have turned to the trial courts to
emphasize how ordinary people (including people of color, poor whites, women, the
elderly, and children) participated in and shaped local systems of law and governance.
For examples of the growing scholarship on local courts, see Edwards, The People and
Their Peace; Gross, Double Character; Hartog, Man and Wife in America; Hartog, Someday
All This Will Be Yours; W. Johnson, “Inconsistency, Contradiction, and Complete
Confusion”; and Penningroth, The Claims of Kinfolk. For an excellent discussion of the
range of possibilities for examining slave law from the bottom up, see Gross, “Reflections
on Law, Culture, and Slavery.”

4. For a detailed description of lower court records from antebellum America and the
challenges of working with them, see Edwards, The People and Their Peace, 22—24.

5. Edwards, The People and Their Peace; Gross, Double Character; and Turner, “Rights
and the Ambiguities of the Law.”

6. Ibid.

7. This book builds on and expands the groundbreaking work of Laura Edwards and
Ariela Gross. In particular, Edwards and Gross demonstrate the extent to which African
Americans (especially slaves) participated in their local legal systems, actions that shaped
both the outcomes of cases and southern law more generally. Yet neither Gross nor
Edwards focus on black litigants as parties to civil suits; rather, they examine African
Americans’ more indirect influence on the law and legal system, as well as on informal
maneuvering. By contrast, the current study investigates black people’s direct and formal
use of the courts—hundreds of cases in which free blacks and slaves were parties to civil
suits in their own name. See Edwards, The People and Their Peace; and Gross, Double
Character.

8. For some examples of the scholarship on slaves and criminal law, see Flanigan,
“Criminal Procedure in Slave Trials in the Antebellum South”; A. Nash, “Fairness
and Formalism”; Bardaglio, “Rape and the Law in the Old South”; Ayers, Vengeance
and Justice; Frazier, Slavery and Crime in Missouri; Campbell, Slavery on Trial; Hindus,
“Black Justice Under White Law”; Hindus, Prison and Plantation; and Schwarz, Twice
Condemned. In addition, when discussing black Americans’ interactions with the legal
system, recent studies of slavery and race in the antebellum South focus their attention
on criminal law and restrictive legislation. For instance, see W. Johnson, River of Dark
Dreams, chap. 8; Kaye, Joining Places, chap. s; Ely, Israel on the Appomattox, chap. 6; and
Forret, Slave against Slave. Historians examining free people of color’s interactions with
the southern legal apparatus tend to focus on restrictive legislation and whether or not
white officials and communities enforced those laws. For recent work on free blacks and
restrictive legislation, see Eslinger, “Free Black Residency in Two Antebellum Virginia
Counties”; Nicholls, “Creating Identity”; and Rohrs, “The Free Black Experience in
Antebellum Wilmington, North Carolina.”

9. As Dan Berger has noted, “the primary institutions of American society—the
government, the academy, and the media—have largely defined blackness in and through
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criminality” See Berger, Captive Nation, 5. On blackness and criminality in antebellum
America, see DeLombard, In the Shadow of the Gallows.

10. Beginning with the work of John Hope Franklin and in more recent studies by
scholars such as Melvin Patrick Ely, Kirt von Daacke, and especially Amrita Chakrabarti
Myers, we have seen examples of people of color (and free blacks in particular) using the
southern civil courts to expand their liberty. In addition, Johanna Smith’s dissertation on
community, family, and identity formation traces several free families of color in West
Baton Rouge Parish, Louisiana, and provides some examples of free people of color and
their use of the law (namely through land and property transfers). While important,
these studies do not provide a comprehensive understanding of African Americans’
relationship to the antebellum southern civil courts (nor is it their intention to do so).
See Franklin, The Free Negro in North Carolina; Ely, Israel on the Appomattox; von Daacke,
Freedom Has a Face; and Myers, Forging Freedom. On Louisiana, see J. Smith, “Mulatto
Bend”; and Brasseaux et al., Creoles of Color in the Bayou Country.

In recent years, however, we have seen the development of a rich and promising
scholarship on enslaved people’s lawsuits for freedom. For some examples, see Grinberg,
“Freedom Suits and Civil Law in Brazil and the United States”; Kennington, In the
Shadow of Dred Scott; Kennington, “Law, Geography, and Mobility”; Schafer, Becoming
Free, Remaining Free; Schweninger, “Freedom Suits, African American Women, and the
Genealogy of Slavery”; Twitty, Before Dred Scott; VanderVelde, Redemption Songs; and
Wong, Neither Fugitive nor Free.

Much less is known about the legal claims of free blacks in the antebellum South,
however. Martha Jones’s work on free people of color’s legal action in Maryland and
their claims to citizenship is a notable exception. For instance, in her investigation of
free blacks’ applications for travel permits in antebellum Baltimore, Jones found that
African Americans played a central role in the development of antebellum American legal
culture. Moreover, these “everyday disputes” informed much broader debates about race,
citizenship, freedom, and rights. See M. Jones, “Leave of Court.” For a discussion of black
citizenship in the wake of the Dred Scott decision and African Americans’ use of trial
courts in the Dred years, see M. Jones, “Hughes v. Jackson.” Other new work suggests that
free black people’s use of the courts was not unusual. Kenneth Aslakson’s examination
of the New Orleans City Court between 1806 and 1813 demonstrates that free people
of color were litigants in more than 300 of the 3,500 cases that came before the court in
that short time period. Indeed, these cases ranged from property disputes to lawsuits
over freedom. See Aslakson, Making Race in the Courtroom. Emily West’s and Ted Maris-
Wolf’s recent books examine instances in which free people of color petitioned their state
legislatures and county courts for enslavement or re-enslavement to shed light on the
lengths free blacks went to maintain their familial and community ties. See West, Family
or Freedom; and Maris-Wolf, Family Bonds.

11. I adopt this phrase from Brian P. Owensby’s essay on freedom suits in colonial
Mexico. He argues that while most slaves did not come before the courts to claim freedom
or to seek better treatment, for some enslaved people, “the law represented an arena of
countervailing possibility.” See Owensby, “How Juan and Leonor Won Their Freedom,” 78.

My thinking in this book is influenced by the rich work on the legal claims-making of
Indigenous people, people of African descent, and women currently being conducted
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by historians of Latin America. In particular, I am indebted to the following: Bennett,
Africans in Colonial Mexico; S. Bryant, “Enslaved Rebels, Fugitives, and Litigants”; de la
Fuente, “Slaves and the Creation of Legal Rights in Cuba”; de la Fuente, “Slave Law and
Claims-Making in Cuba”; Gross and de la Fuente, “Slaves, Free Blacks, and Race in the
Legal Regimes of Cuba, Louisiana, and Virginia”; McKinley, “Fractional Freedoms”;
McKinley, “Such Unsightly Unions Could Never Result in Holy Matrimony”; Owensby,
“How Juan and Leonor Won Their Freedom”; Premo, “Before the Law”; and Wisnoski,
“It Is Unjust for the Law of Marriage to Be Broken by the Law of Slavery.”

12. Dred Scott v. Sandford, 60 U.S. 393, 406 (1857).

13. Welke, Law and the Borders of Belonging, 3; emphasis in the original.

14. Ibid. For a similar definition of personhood, see DeLombard, In the Shadow of the
Gallows.

15. Welke, Law and the Borders of Belonging.

16. Cobb, An Inquiry into the Law of Negro Slavery, 83.

17. Ibid., 315.

18. Ibid., 314.

19. Oakes, Slavery and Freedom, 69.

20. In her examination of law and governance in the post-Revolutionary Carolinas, Laura
Edwards argues that because local authorities worked to “keep the peace” and emphasized
social order and community regulation over individual rights, “everyone,” including
domestic dependents such as wives, slaves, and children, “participated in the identification
of offenses, the resolution of conflicts, and the definition of law.” Edwards, The People and
Their Peace, 7. As Edwards shows, even those without individual rights could access (and
influence) the local legal system in the name of protecting social and public welfare. Yet the
claims many black litigants made in private law disputes—claims to property, recognition,
accountability, and personhood—do not fit neatly into appeals to “the peace.” By contrast,
this book highlights the ways individual litigants forced others to acknowledge the
immanent tensions in their legal system, tensions that a concept like “the peace” worked to
conceal or deny.

21. An emphasis on the law as an instrument of hegemony—posited by Eugene
Genovese in Roll, Jordon, Roll—is one of the most influential interpretations of the role
oflaw in the slave South. According to Genovese, the law “constituted a principal vehicle
for the hegemony of the ruling class”; slaveholders used the law to retain their power,
but it enabled them to “disguise the extent to which state power” rested on force. See
Genovese, Roll, Jordon, Roll, 25-49, quotes at 26.

22. My thinking here is influenced by Ariela Gross’s and Laura Edwards’s discussion
of “hegemony” and “instrumentalism” in Slavery and the American South. As Gross and
Edwards demonstrate, trial court records suggest that “the law is not an instrument
that can ever be completely captured by one group”; instead, “daily practice makes
the law look less definitive and less unified, by emphasizing actual people and all the
contradictions that made up their lives.” See Gross, “Reflections on Law, Culture,
and Slavery”; and Edwards, “Commentary,” quotes at 88 and 89, respectively. Indeed,
“the law;” in Gross’s words, “has many makers.” Gross, Double Character, 158. My own
reading of trial court records from the Natchez district supports this position. In
addition, Genovese’s conception of law as a vehicle of the ruling class presumes that the
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power of the planter elite was determinedly established. Trial court records, however,
demonstrate that the power of elite white men was under siege—with threats coming
from slaves, certainly, but also from their wives (who sued them for divorce and over
property) and nonelite whites (who challenged them in myriad ways). Even slave

codes themselves—codes dedicated to policing all aspects of black life—underscore
masters’ fears and anxieties about the power of enslaved people to upset social and racial
hierarchies.

23. For another example of how antebellum white southerners’ commitment to the
protection of private property sometimes limited their ability to enforce white supremacy
unilaterally, see B. Jones, Fathers of Conscience. On the post-Emancipation South, see
Bernstein, “Philip Sober Controlling Philip Drunk”; and Wertheimer, Law and Society
in the South, chap. 3. On the role private law played in negotiating the tensions between
private property and maintaining racial hierarchies in the nineteenth century, see A.
Davis, “The Private Law of Race and Sex.”

24. In Masters of Small Worlds, for instance, Stephanie McCurry argues that planters
“could not simultaneously establish the requisite legal and customary basis of household
integrity and masters’ authority without making more general claims. Rooted in notions
of property rights, those claims extended inexorably to the household of every free and
propertied man.” McCurry, Masters of Small Worlds, 16. These rights, however, were also
extended to free people of color.

25. On this point, I am grateful for the suggestions of Annette Gordon-Reed. See Annette
Gordon-Reed, “Comment,” Panel on “Enslaved Women Waging Law in the Nineteenth-
Century American South,” Society for Historians of the Early American Republic, July
2015, in author’s possession. On the enslaved as a “person with a price,” see W. Johnson, Soul
by Soul. On enslaved people’s claims to property and the role property ownership played in
shaping kinship and community, see Penningroth, The Claims of Kinfolk.

26. Ricard, FWC v. Hubeau, FMC, Records of the Fourth Judicial District Court, #326,
West Baton Rouge Parish Clerk of the Court, Port Allen, Louisiana, 1829. Salvador v.
Turner, Records of the Fourth Judicial District Court, #1495, Pointe Coupee Parish Clerk
of the Court, New Roads, Louisiana, 184 4.

27. There is a voluminous historical literature on the Lower Mississippi Valley in the
nineteenth century. For some examples, see Broussard, Stepping Lively in Place; Gross,
Double Character; W. Johnson, River of Dark Dreams; Kaye, Joining Places; Moore, The
Emergence of the Cotton Kingdom in the Old Southwest; A. Rothman, Slave Country;

J. Rothman, Flush Times and Fever Dreams; and Wayne, The Reshaping of Plantation
Society.

28. On slavery and the cotton economy, see W. Johnson, River of Dark Dreams; and
Baptist, The Half Has Never Been Told.

29. In recent years, we have seen a number of new works examining slavery’s
relationship to capitalism, scholarship that positions racial slavery as the key component
of early American economic development. Through forced migration, violence, and
innovations in work regimes and production, white slave owners squeezed more and
more labor from their slaves. Slaves’ commodification and toil ensured that the United
States would control the global cotton market. Indeed, slave-produced cotton—the
ingredient that fueled the Industrial Revolution—guaranteed America’s position as
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a wealthy global power. See especially Baptist, The Half Has Never Been Told. See also
Beckert, Empire of Cotton; W. Johnson, River of Dark Dreams; and J. Rothman, Flush
Times and Fever Dreams. See also the recent review essay in the Journal of the Civil War
Era: Nelson, “Who Put Their Capitalism in My Slavery?” Black people themselves,
however, remain outsiders to the history of capitalism and slavery and often appear

as interchangeable laborers and targets of violence and commodification. Examining
African Americans’ relationship to this world on their own terms calls into question the
capacity of violence and domination to explain the totality of relationships.

30. Grandy, Narrative of the Life of Moses Grandy, 7.

31. Louisiana Civil Code (1838), Art. 35, p. 8.

32. Berlin, Slaves without Masters, chap. 10; Nieman, Promises to Keep, 24—29; and
Schafer, Slavery, the Civil Law, and the Supreme Court of Louisiana, chap. 3.

33. Scholars disagree about the extent to which southern courts provided slaves with
procedural rights and fair trials. For instance, Michael Hindus argues that “black justice”
may have been “soothing to some slaveholders’ consciences, but it was never intended
to be just. And just it rarely was.” See Hindus, “Black Justice under White Law,” 599.

For other scholars who argue that slaves in criminal cases did not experience fair trials,
see Higginbotham, In the Matter of Color; and Higginbotham and Barbara K. Kopytoff,
“Property First, Humanity Second.” But scholars such as Daniel Flanigan, A. E. Keir
Nash, and Peter Bardaglio argue that in criminal proceedings, the law treated slaves with
fairness. See Flanigan, “Criminal Procedure in Slave Trials in the Antebellum South”; A.
Nash, “Fairness and Formalism in the Trials of Blacks in the State Supreme Courts of the
Old South”; and Bardaglio, “Rape and the Law in the Old South.” As recent scholarship
has shown, southern jurists formed part of a legal system dedicated to protecting white
property and as such often granted slaves procedural due process. On this point, see
Kaye, Joining Places, 168; and Schafer, Slavery, the Civil Law, and the Supreme Court of
Louisiana, chap 3. See also Forret, Slave against Slave, chap. 3.

34. Schafer, Slavery, the Civil Law, and the Supreme Court of Louisiana, 64.

35. Digest of the Laws of Mississippi (1839), chap. XCI], sec. 59, p. 757. “List of Free
Negroes and Free Mulattos,” box 2E773, folder 5, NTC.

37. Berlin, Slaves without Masters, chap. 10; Nieman, Promises to Keep, 26-29; Sydnor,
“The Free Negro in Mississippi before the Civil War”; and Sterkx, The Free Negro in Ante-
Bellum Louisiana.

38. Scholars have long underscored African Americans’ agency, resistance, and efforts
to define their own lives, beginning with the work of W. E. B. Du Bois and Herbert
Aptheker.

39. The rich scholarship on slave families, neighborhoods, religion, cultural practices,
politics, and so on similarly shows black people organizing their worlds (as much as they
could) on their own terms.

40. W. Johnson, River of Dark Dreams, 9. See also W. Johnson, “On Agency.” Indeed,
several scholars have pointed to the limitations of the concept of agency. For some
examples of scholarship on African Americans in the slave South that push beyond
the accommodation-and-resistance dialectic and suggest an alternative framework, see
Penningroth, Claims of Kinfolk; and Kaye, Joining Places.

41. My thinking here is influenced by Premo, “Before the Law.”
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42. For a discussion of the limitations of resistance, agency, and autonomy, and for
suggestions on how to move beyond these frameworks, see Kaye, “The Problem of
Autonomy”

43. Penningroth, “The Claims of Slaves and Ex-Slaves to Family and Property,” 1044.

44. On property as a set of “jural relations” and a “scheme of opposites and
correlatives,” see Hohfeld, Fundamental Legal Conceptions. For a recent discussion of
the “bundle of rights” theory of property, see Baron, “Rescuing the Bundle-of-Rights
Metaphor”

45. For a discussion of Louisiana’s civil-law tradition, see E. Brown, “Legal Systems
in Conflict”; Schafer, Slavery, the Civil Law, and the Supreme Court of Louisiana; Palmer,
Louisiana; and Fernandez, From Chaos to Continuity.

46. In her study of slavery and law in the American South, Ariela Gross compared
breach of warranty suits from antebellum Georgia, Alabama, South Carolina, Mississippi,
and Louisiana, with the bulk of her evidence from Mississippi and Louisiana. She, too,
found little difference between the common law states and Louisiana’s civil law system.
As Gross observed, “despite Louisiana’s unusual Roman law heritage and its Civil Code,
its cases exhibit struggles over the character of slaves and masters remarkably similar to
those in common law states.” See Gross, Double Character, 6—7. For a recent study that
also challenges scholars to rethink Louisiana (and New Orleans) exceptionalism, see
R. Johnson, Slavery’s Metropolis. Nonetheless, scholars of Louisiana have long argued
that because of its civil-law heritage and the influence of the French and Spanish on its
slave system (among other factors), Louisiana was different than the rest of the United
States—particularly in its treatment of free people of color. Notably, much of this
literature focuses on New Orleans and does not directly compare Louisiana to other
regions of the country. For instance, in his recent study of race in the New Orleans
courtroom in the territorial period, Kenneth Aslakson argues that Louisiana’s free
people of color had “uncommon legal rights and privileges,” and “enjoyed an unusually
privileged position compared with free people of African descent in the rest of the United
States” (s). Yet local court records from Mississippi show something different. Indeed,
like Louisiana’s free black population, Mississippi’s free people of color similarly owned
property, contracted, moved about freely, and sued whites and other people of color in
court. What is more, enslaved people consistently sued for their freedom in Mississippi
courts, and more often than not, those courts ruled in their favor. The legal action of
free blacks and slaves in both Mississippi and Louisiana did not decrease over time,
even as they faced increased restrictions. For a discussion of the literature that argues
for Louisiana’s uniqueness in regard to people of color, see Aslakson, Making Race in the
Courtroom, 193n12.

47. On performance in the courtroom, especially of racial categories, see Gross, What
Blood Won't Tell.

48. My findings about the consistency of black legal action in the antebellum period
differ from those of Laura Edwards. Edwards found that by the 1840s, people without
formal rights had fewer opportunities to participate in and influence localized law; state
leaders and reformers had managed to construct a more centralized legal system—one
less invested in the maintenance of “the peace” in local communities and more interested
in protecting individual rights. Those without such rights—women, African Americans,
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and the poor—no longer had the same access or influence. While in some areas of law, as
Edwards aptly demonstrates, African Americans’ influence waned after 1840, I have found
that their claims to property rights and the constellation of rights related to property
rights did not. Instead of being sidelined, black people demanded to be included in the
rhetoric of rights-bearing individuals. See Edwards, The People and Their Peace, esp. part 3.

CHAPTER 1

1. In this chapter, I follow Natalie Zemon Davis’s approach in Fiction in the Archives
and focus less on the particulars of assault, boundary disputes, or bad business deals and
instead concentrate my attentions on the “forming, shaping, and molding elements” of
a story and “the crafting of a narrative.” N. Davis, Fiction in the Archives, 3. See also Peter
Brooks’s and Paul Gewirtz’s exploration of the role of narrative and rhetoric in the law.
Like Brooks and Gewirtz, I view laws as “artifacts that reveal a culture, not just policies
that shape the culture.” Brooks and Gewirtz, Law’s Stories, 3.

2. Cobb, An Inquiry into the Law of Negro Slavery, 233. In most southern states, enslaved
people could only offer testimony in cases involving other people of color, most often
in criminal cases involving enslaved defendants. However, Ariela Gross shows that
while slaves could not testify against whites officially, their testimony came to court
through whites’ repetition of their words. See Gross, Double Character. See also Edwards,
The People and Their Peace. On masters’ views about slaves as liars and tricksters, see
Greenberg, “The Nose, the Lie, and the Duel in the Antebellum South”; Gross, Double
Character; and Osofsky et al., Puttin’ on Ole Massa.

3. Digest of the Laws of Mississippi (1839), chap. XCII, sec. 59, p. 757.

4. Amsterdam and Bruner, Minding the Law, 110.

5. Ibid., 117.

6. Cover, “The Supreme Court,” 4.

7. Bruner, Making Stories, 12.

8. In my thinking here, I am indebted to the work of James C. Scott. In particular, see J.
Scott, Domination and the Arts of Resistance; and J. Scott, Weapons of the Weak.

9. Conley and O’Barr, Just Words, 6.

10. Marianne Constable’s assertion that “law exists rhetorically” and “its claims often
happen through words” influences my thinking on the relationship between law and the
language of everyday life (2). Grounding the law in language denies it a special status that
makes it impenetrable to nonspecialists. See Constable, Our Word Is Our Bond.

11. Macgill and Newmyer, “Legal Education and Legal Thought,” 38.

12. Ibid., 40.

13. Anne Twitty has similarly shown that enslaved people were legally savvy and
deployed both their understanding of formal law and a creative array of legal strategies
to their advantage. How they acquired their legal knowledge is difficult to parse out, but
as Twitty demonstrates, they had vast experience with the law and plenty of opportunity
to learn through observation. For a description of how enslaved people in antebellum St.
Louis gained the knowledge to sue for freedom, see Twitty, Before Dred Scott, chap. 2.

14. On the “localized” legal system of the post-Revolutionary South, see Edwards, The
People and Their Peace. On the county as the central unit of government in the Old South
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and the importance of local courts, see Sydnor, The Development of Southern Sectionalism,
33—54; Wooster, The People in Power, 81-107; Burton, In My Father’s House Are Many
Mansions, 28—30; Bardaglio, Reconstructing the Household: Families, chap. 1; and Gross,
Double Character, 22—46.

15. William Johnson’s Natchez, 757 (diary entry for Nov. 11, 1850). I am indebted to Gross,
Double Character, for finding this entry. See Gross, Double Character, 26.

16. For a discussion of the role of court week in the culture of the Old South, see Isaac,
The Transformation of Virginia; Sydnor, The Development of Southern Sectionalism, 34-35;
G. Johnson, Ante-Bellum North Carolina, 148-49, 613-15; Roeber, “Authority, Law, and
Custom”; and Gross, Double Character, 22—30.

17. For a discussion of African Americans’ frequent observation of hearings, trials, and
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Judicial District Court, #824, Pointe Coupee Parish Clerk of the Court, New Roads,
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CHAPTER 7

1. This chapter builds on Dylan Penningroth’s work on the meaning of property and
ownership to African Americans and the networks and relationships property helped
create. Because southern law did not protect the slaves’ economy, Penningroth examines
the extralegal ways antebellum slaves made, acquired, and bequeathed property. By
contrast, I discuss the ways black people used the legal system to protect their property
and the ways that the legal recognition of that property helped forge relationships
between people. See Penningroth, The Claims of Kinfolk.

2. Ricard, “Pierre Belly and Rose,” 13.

3. The French regime in the Province of Louisiana began with the first explorations in
the 1670s, and it ended with the final handover of the territory to Spain (lower Louisiana)
and England (upper Louisiana) at the end of the French and Indian War. France regained
sovereignty of the western part of the territory in 1800 but sold it to the United States
in the Louisiana Purchase of 1803. During Pierre Belly’s lifetime, the lower Mississippi
Valley passed through French, Spanish, and American hands.
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AFTERWORD

1. Decuir v. Benson, 27 La. Ann. 1 (1875) , Historical Archives of the Supreme Court of
Louisiana, Earl K. Long Library, the University of New Orleans, Louisiana. On Decuir
and making claims through the rubric of “public rights,” see R. Scott, “Public Rights and
Private Commerce.” On Decuir and injury to her status, see Welke, Recasting American
Liberty, 302-3.

2. Code of Practice in Civil Cases for the State of Louisiana (1861), Art. 1, p. 70.

3. Hall v. Decuir, 95 U.S. 485 (1878). When Benson died, his administer, Eliza Hall,
continued the case on his behalf.

4. Welke, Recasting American Liberty, 348.

5. Forthcoming work by Dylan Penningroth and Melissa Milewski on African
Americans and the law in the post-Civil War era also elucidates the connections between
the fight for racial justice and the civil litigation. Lessons, I believe, black people learned
long before formal emancipation. Crystal N. Feimster’s forthcoming work on African
Americans’ use of military commissions during the Civil War also suggests a long
history of appealing to the law for redress. See Penningroth, “Doing Civil Rights: African
Americans and the Law, 1800-1970,” manuscript in progress; Milewski, “Litigating across
the Color Line: Civil Cases between Black and White Southerners from the End of
Slavery to Civil Rights,” manuscript in progress; and Feimster, ““Truth Be Told’: Mutiny
and Rape at Fort Jackson, Louisiana,” unpublished manuscript, in author’s possession.
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