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GENDER EQUALITY
Dimensions of Women'’s Equal Citizenship

Citizenship is the common language for expressing aspirations to democratic and
egalitarian ideals of inclusion, participation, and civic membership. However, there
continues to be a significant gap between formal commitments to gender equality
and equal citizenship — in the laws and constitutions of many countries as well as in
international human rights documents — and the reality of women’s lives.

This volume presents a collection of original works that examine this persisting
inequality through the lens of citizenship. Distinguished scholars in law, political
science, and women’s studies investigate the many dimensions of women’s equal
citizenship, including constitutional citizenship, democratic citizenship, social citi-
zenship, sexual and reproductive citizenship, and global citizenship. Gender Equal-
ity takes stock of the progress toward — and remaining impediments to — securing
equal citizenship for women, develops strategies for pursuing that goal, and identifies
new questions that will shape further inquiries.

Linda C. McClain is professor of law and Paul M. Siskind Research Scholar at
Boston University School of Law. She is the author of The Place of Families: Fostering
Capacity, Equality, and Responsibility, which was praised as “the most careful and
comprehensive defense to date of the progressive liberal feminist position on the
civic role of families.” She is currently at work on a book on contemporary challenges
over regulating civil society titled Free and Equal Association. McClain is a former
faculty Fellow of the Harvard University Center for Ethics and the Professions.

Joanna L. Grossman is professor of law at Hofstra University, where she served as
associate dean for faculty development from 2004 to 2008. She has also taught at
Vanderbilt Law School and the University of North Carolina—Chapel Hill School of
Law and is a former recipient of a Women’s Law and Public Policy Fellowship. She
is an expert in sex discrimination law and has written extensively about workplace
equality, with a focus on issues such as sexual harassment and pregnancy discrim-
ination. She is a regular columnist for FindLaw’s Writ, an online source for legal
commentary.
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Introduction

Joanna L. Grossman and Linda C. McClain

This book addresses a basic problem: a commitment to gender equality and to the
equal citizenship of women and men features in the constitutional, statutory, and
common law of many countries, as well as in international law and human rights
instruments. Yet there remains a palpable and, in some cases, stark gap between
formal commitments to the equal rights and responsibilities of men and women and
against discrimination and subordination based on sex and the gendered realities of
women’s lives. Few would deny that women around the globe — and the societies in
which they live — have made enormous progress toward the goals of gender equality
and equal citizenship, but neither would most claim that those goals have been
fully realized in life as well as in law. There continues to be ambivalence about and
resistance to equality as well as legal, political, and social obstacles to attaining it.

This book takes stock of the progress toward and remaining impediments to the
goals of securing gender equality and the equal citizenship of women and men. It
develops strategies for securing such goals and identifies new questions, theories, and
perspectives to help shape further inquiries about both gender equality and equal
citizenship. It brings together an interdisciplinary group of distinguished scholars
in law, political science, and women’s studies to investigate several dimensions of
women’s equal citizenship.

Why use the language of equal citizenship to guide this inquiry about gender
equality and the persistence of inequality? Why not simply talk about gender justice?
Quite simply, citizenship remains the common language for expressing “the highest

7

fulfillment of democratic and egalitarian aspiration.” Even more so, the term equal
citizenship conveys a society’s goals of equal status for all members of society and
its ideals of inclusion, membership, and belonging.* In his classic work on the
evolution of modern citizenship, sociologist T. H. Marshall referred to “an image of

anideal citizenship against which achievements can be measured and towards which

' Linda Bosniak, The Citizen and the Alien: Dilemmas of Contemporary Membership (Princeton, NJ:
Princeton University Press, 2000), at 1.

2 On the importance of “belonging,” see Kenneth L. Karst, Belonging to America: Equal Citizenship
and the Constitution (New Haven, CT: Yale University Press, 1998).



2 Joanna L. Grossman and Linda C. McClain

aspirations can be measured.”> Many decades after Marshall’s famous exposition,
“political and legal thought today are suffused with talk of citizenship.”* Even as
feminist scholars have criticized the limits of his categories of citizenship rights —
civil, political, and social — and suggested that debates over citizenship are in a
“post-Marshallian age,” they continue to find useful the notion that citizenship “acts
as a yardstick against which progress can be measured.” Our book is written in this
spirit of assessment and aspiration.

Both gender equality and equal citizenship — indeed, citizenship itself — are
fundamental and contested concepts.” On the one hand, they are both fundamental
terms in law and in politics in many contemporary societies, but on the other, their
meaning, scope, and the proper ways in which to secure them are the subject of
dispute. One common understanding of gender equality is gender neutrality or
equal treatment (for example, treating like cases alike). Yet ample feminist criticism
has illuminated that formal equality may be necessary, but not sufficient, for women
achieving a more substantive kind of equality — for example, one that accounts for
gender difference and the relics of past discrimination. When gender-neutral laws
replace a gendered legal regime, such gendered laws leave their traces. Gender-
neutral law may have a gendered impact and fail to address structural obstacles to
substantive equality and equal citizenship.

So, too, citizenship is a concept with multiple and contested meanings. Speaking
about citizenship as membership may intend, for example, to distinguish citizens
from aliens, and to look at political boundaries and who does and does not have the
formal status of citizenship in a particular nation-state.” Discussions of citizenship
instead may intend an “inward-looking” focus, comparing the relative status of, and
relations among, “presumed” members of a society.” The rhetoric of “second-class
citizenship” often serves to indict the gap between the ideal of full citizenship and
the reality of unequal citizenship for certain groups in society. Undeniably, the ideal
of citizenship — accompanied by the indictment of second-class citizenship — has
been a lodestar in women’s struggle for rights in the United States and elsewhere.?
In this volume, we employ the notion of equal citizenship as a standard that encom-
passes not only formal citizenship in a particular bounded place, but also a more
substantive, or aspirational, conception of citizenship. This conception includes
the complete rights, benefits, duties, and obligations that members of any society
expect to share and aspires to goals of inclusion, belonging, participation, and civic
membership.

3 'T. H. Marshall, Citizenship and Social Class (Cambridge: Cambridge University Press, 1950), at 29.
4 Bosniak, Citizen and the Alien, at 1.

5 Barbara Hobson and Ruth Lister, “Citizenship,” in Barbara Hobson et al., eds., Contested Concepts
in Gender and Social Politics (Northampton, MA: Edward Elgar, 2002), at 36; see also Ruth Lister,
Citizenship: Feminist Perspectives, 2nd ed. (New York: New York University Press, 2003).

For an illuminating comparative look at “citizenship” as a contested concept, see Hobson and Lister,
“Citizenship,” at 23-54.

7 Bosniak, The Citizen and the Alien, at 1—2.

8 1Tbid. (distinguishing “boundary-focused citizenship” from an “inward-looking framework.”)

9 Lister, Citizenship, at 5.
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What, then, follows if gender equality and the equal citizenship of women are
common political and constitutional values? We identify several dimensions of
equal citizenship including constitutional citizenship, democratic citizenship, social
citizenship, sexual and reproductive citizenship, and global citizenship. This method
reveals the multiple factors that shape status and standing in society and foster or
impede the ability of persons to fully participate in society.

Given citizenship’s potential for exclusion as well as inclusion, we stress at the
outset that certain guarantees of gender equality are not confined only to citizens,
but apply more broadly to persons within a territory. This volume examines the
import of those commitments. At the same time, the volume also explores the rights
and obligations of citizenship in specific national contexts. One such context is gen-
der equality and equal citizenship within the United States and strategies for securing
them. We also include comparative examination of the United States and other
nations and look at citizenship struggles in a number of countries. Moreover, this
volume also addresses the increasingly relevant concept of global citizenship. By
this, we intend not only the impact of globalization on national citizenship, but also
how international law and international human rights norms about sex equality cross
national borders and provide benchmarks for advocacy efforts by women’s groups
and international organizations.

In the remainder of this introduction, we elaborate on our contention that gender
inequality persists and that assessing progress made toward and obstacles remaining
to the goals of gender equality and equal citizenship, and offering strategies to reach
those goals, is an important project. We then explicate our use of the concept of equal
citizenship as a framework and yardstick for guiding that investigation. In doing so,
we situate our project in the broader debate about the strengths and weaknesses
of the concept of citizenship to express ideals of equality, inclusion, and belong-
ing. We then identify the several dimensions of citizenship that our contributors
explore.

The Persistence of Gender Inequality

If our project invites the question, why citizenship, so, too, might it invite the ques-
tion, why gender equality, or even, why gender? The recent election of Senator Barack
Obama as the first African-American president of the United States — alongside the
near-success of Senator Hillary Clinton in gaining the Democratic nomination and
the selection of Governor Sarah Palin as a vice-presidential candidate on the Repub-
lican ticket — prompted commentary about whether the United States had finally
arrived at a post-race and post-gender society in which it could close “a chapter in
American history.” This volume is predicated on the belief that gender, like race,
remains a salient category in society, politics, and law.

° A comment to this effect about the significance of the election was made, e.g., by William Bennett
in election night media coverage: “I hope it closes a chapter in American history. The great stain.
Obviously you don’t change American history. The notion that some people say, well, if you're born
black in this country there’s just things you’re limited from doing, this is the biggest job of all. Think
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Citizenship itself, as historical research readily reveals, has always been a “deeply
gendered” concept, bound up with the exclusion of women as full citizens.” Even
today, as national constitutions and statutes and international human rights docu-
ments declare the formal equality of men and women and the language of citizenship
is increasingly gender-neutral, the gendered history of citizenship — its “gendered
historical template
ing on gender helps to reveal these lingering effects of this earlier gendered law and

2”12

— continues to shape the law and practice of citizenship. Focus-

the limits of formal gender equality. Defining citizenship as a “gendered keyword”
in contemporary politics, feminist scholars Barbara Hobson and Ruth Lister speak
of the need for a feminist project of “re-gendering citizenship” so that the yardstick
it uses is no longer skewed in a way that favors a “false universalism created in a
masculine image.”"

Training a lens on gender equality as it relates to citizenship is productive because
gender equality and difference remain at the center of contemporary legal chal-
lenges, policy debates, and governmental and public initiatives in the United States
and around the globe. Gender equality can be affected by public initiatives, legal
norms, institutional culture, and private conduct. A perennial debate is whether fun-
damental differences between men and women warrant different roles in public and
private life and explain or justify economic, social, and political inequality. In some
views, gender equality is an appropriate goal in the realm of political self-government
and public life but an inappropriate one in the realm of the family and the rest of civil
society. Women themselves differ over these issues. When sex equality becomes an
official public value, one that government affirms and promotes, new challenges arise
from the evident tension between this and other fundamental values such as freedom
of religion. These conflicts present new challenges, as they seem to pit the quest for
women’s equality against an interest in preserving strong families, cultural integrity,
and religious values, and even against women’s own choices. Thus, gender inequal-
ity persists in basic institutions of civil society, such as the family, the workplace,
educational entities, and public institutions, such as elected office. This persisting
inequality leads many (including contributors to this volume) to conclude that major
structural transformation is necessary to bring about women’s full civic participation.

Struggles for equality, and the challenges they pose to existing frameworks, are
evident in the judicial, legislative, and executive arenas. Consider workplace dis-
crimination as one example of such a contemporary gender struggle. If, as liberal
political theorist Judith Shklar argued, the right to work, along with the right to vote,
is a pillar of citizenship,* then this aspect of women’s equal citizenship remains

of what you can say to children now. Every child of every race.” “
Situation Room, Nov. 4, 2008.

" Lister, Citizenship, at 1; see also Stephen T Leonard and Joan C. Tronto, “The Genders of Citizen-

ship,” 101 Am. Polit. Sci. Rev. 33 (2007).

Hobson and Lister, “Citizenship,” at 24.

3 Ibid., at 36.

4 See Judith N. Shklar, American Citizenship: The Quest for Inclusion (Cambridge, MA: Harvard
University Press, 1991).

Awaiting America’s Decision,” The
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elusive for many women. The U.S. Supreme Court has taken on basic issues of
gender equality in the employment discrimination context in several recent cases,
reflecting the continuing prevalence of sexual harassment, wage discrimination, and
retaliation against women who try to enforce their statutory rights. Sometimes, the
Court’s interpretations of antidiscrimination laws themselves exacerbate the under-
lying problem of inequality, as when the Court, in the recent case of Ledbetter v.
Goodyear Tire & Rubber Co., interpreted the statute of limitations for pay discrim-
ination in a way that foreclosed a discriminatory wage claim brought by a woman
who had experienced years of unequal pay.”> This led Justice Ruth Bader Ginsburg,
a chief architect of the successful equal protection challenges brought in the 1970s to
sex-based laws, to take the fairly unusual step of reading an oral dissent, in which she
both indicated that it was now up to Congress to act to counter the Court’s erroneous
ruling and spoke directly to the female workers whose quest for equality would be
harmed by the Court’s ruling.'® The ruling in Ledbetter triggered the introduction
of fair pay legislation in Congress to overturn the Court’s ruling, which was the
first bill Obama signed into law as president.”” Obama linked the bill to America’s
“founding principles” about equality and the pursuit of happiness, as well as to the
need for just laws that help people “make a living and care for their families and
achieve their goals.” He has also pledged to support other measures designed to
improve workplace equality for women."

Work-family, or work-life, conflict provides a second example of gender’s con-
tinuing relevance. While men’s participation in family caregiving and housework
has increased, a stark gender gap remains. The Court, in upholding the Family
and Medical Leave Act against a state sovereign immunity challenge, observed that
“stereotypes about women’s domestic roles are reinforced by parallel stereotypes
presuming a lack of domestic responsibilities for men,” resulting in a “self-fulfilling
cycle of discrimination that forced women to continue to assume the role of primary
family caregiver” and often led employers to deny men accommodation offered to
women.*® Other biological and social differences between men and women also
reinforce inequality. In effect, work-family conflict remains, in the United States
and elsewhere, if not a “woman’s problem,” then a problem with particular impact
on women.

5 Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618 (2007).
16 Oral opinion of Justice Ginsburg at 4:25, Ledbetter, at 2162, available at http:/Avww.oyez.org.cases/2000—
2009/2006/2006_05_1074/0pinion (accessed April 9, 2009) (“Initially, you may not know that men are
receiving more for substantially similar work....If you sue, only when the pay disparity becomes
steady and large enough to enable you to mount a winnable case, you will be cut off at the Court’s
threshold for suing too late.”).

7 Lilly Ledbetter Fair Pay Act of 2009, 111 P.L. 2; 123 Stat. 5 (signed Jan. 29, 2009).

The White House Blog, http://www.whitehouse.gov/blog_post/AWonderfulDay/ (Jan. 29, 2009).

19 Barack Obama, Change We Can Believe In: Barack Obama’s Plan to Renew America’s Promise (New
York: Three Rivers Press, 2008), at 165 (noting support for an increase in the minimum wage and paid
family leave).

2° Nevada Department of Resources v. Hibbs, 538 U.S. 721 (2003).
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Political representation is a third example of persistent gender inequality. Though
gender issues of this sort span the globe, the events and campaigns of the 2008 United
States presidential election provide a vivid and instructive illustration. Clinton’s bid
for the Democratic nomination, while ultimately unsuccesstul, reenergized femi-
nists and caused many people to grapple with the role of gender in politics and as
an aspect of leadership. The battle between Clinton and Obama for women’s votes
also reopened debates about essentialism and revealed divides among women on
the basis of other, often complicated identity categories. Explaining the disappoint-
ment, and even anger that some women felt when Clinton lost the nomination
to Obama, Susan Faludi wrote of “second place citizens” and the frustration that
88 years after women’s suffrage advocates secured the right to vote, women still hit
the glass ceiling in reaching the highest political office.” At the same time, women’s
votes ultimately clinched Obama’s victory, as many of them perceived him to speak
directly to their economic concerns.” The problem of political representation and
of ambivalence about women in positions of political power is pervasive: women
are underrepresented in the law-making bodies of the world’s states. There is still
a “political empowerment gap” between men and women, measured in terms of
“political decision-making at the highest levels.”*

Reproductive rights serve as our final example of the continuing struggles over
gender equality. Despite national and international declarations about such rights,
such rights remain controversial and fragile. For example, in 1992, the Court, in
Planned Parenthood v. Casey, which affirmed women’s constitutional right to decide
whether to terminate a pregnancy within certain constraints, observed that the
“ability of women to participate equally in the economic and social life of the
Nation has been facilitated by their ability to control their reproductive lives.”
Yet, in 2007, in Gonzales v. Carhart, the Court upheld the Federal Partial Birth
Abortion Ban Act, even without an exception for women’s health. It adopted a
paternalistic view of women’s decision-making capacity, drawing on unsubstantiated
claims about how women’s maternal nature causes them to regret their decisions to
end a pregnancy and how doctors might withhold information from them about the
procedure.” In a strongly worded dissent, Justice Ginsburg reminded the Court of its
prior acknowledgment of the centrality of reproductive decision making to women’s

2!

Susan Faludi, “Second-Place Citizens,” New York Times, Aug. 206, 2008, at A1. Some commentators,
though, have argued that Obama is a “unisex” president, incorporating a “feminine” managerial style
that emphasizes communication, inclusion, consensus, and collegiality. Frank Rudy Cooper, “Our
First Unisex President?: Black Masculinity and Obama’s Feminine Side, 86 Deny. L. Rev. 633 (2009)
(reviewing news stories).

Institute for Women'’s Policy Research, “Women’s Vote Clinches Election Victory: 8 Million More
Women Than Men Voted for Obama; Gender Gap Large in Key Battleground States Where African
American Women Make Their Voices Heard,” PR Newswire, Nov. 6, 2008.

Richard Hausmann et al., The Global Gender Gap Report (World Economic Forum, 2008), at 4.

* 505 U.S. 833, 856 (1992).

* Gonzales v. Carhart, 550 U.S. 124, 159—60 (2007).
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“dignity and autonomy,” “personhood,” “destiny,” and equal participation in the
nation, while criticizing the Court’s acceptance of the “antiabortion shibboleth”
about women’s “fragile emotional state” reflecting “long-discredited” “notions about
women’s place in the family and under the Constitution.”** Legal scholar Reva Siegel
warns that the use of this “woman-protective argument,” relying on stereotypes about
women’s capacity and maternal nature, to justify abortion restrictions is spreading.*”
Beyond abortion rights, other aspects of reproduction — such as unequal access
to contraception and fertility treatments, pregnancy discrimination, and workplace
discrimination against mothers — also pose challenges to women’s equality.

Persistent gender gaps in gender equality are reflected not only in U.S. legal
challenges, but in international human rights initiatives and reports. The United
Nations, which includes advancing women’s equality among its Millenium Devel-
opment Goals, issued a 2007 report identifying gender inequality in the domains
of the household, the workplace, and the political sphere as a persisting problem
and contended that fostering gender equality in these three arenas would yield a
“double dividend” in terms of improving the lives of women and of children.”® This
report echoed, and built on, previous gender and development reports on problems
of sex inequality such as women’s disproportionate poverty, their disproportionate
contribution of work in the home, unequal bargaining power between husbands
and wives in the home, the toll of domestic violence on women and their children,
and the lesser investment in female than in male children. Likewise, similar con-
clusions were reached by the most recent Global Gender Gap Report, issued by the
World Economic Forum, which seeks to quantify “the magnitude of gender-based
disparities” and to design measures to promote gender parity. The report found, for
example, a persistent gap between women and men in “economic participation,” as
well as in “political empowerment.”

These examples of the salience of gender show the importance of continuing to
document instances of gender inequality and to theorize about how to address them.

The Citizenship Framework

Equal citizenship provides the framework — or yardstick®® — that guides this vol-
ume’s inquiry about gender equality. A conventional conception of citizenship is of
one’s formal (or technical) status within a bounded nation state: “the legal recog-
nition, both domestic and international, that a person is a member, native-born or

Carhart, at183-86 (Ginsburg, J. dissenting).

Reva B. Siegel, “The New Politics of Abortion: An Equality Analysis of Woman-Protective Abortion

Restrictions,” 2007 U. IIl. L. Rev. go1.

28 United Nations Children’s Fund, The State of the World’s Children 2007: Women and Children — The
Double Dividend of Gender Equality (New York: UNICEF, 2006), available at http://www.unicef.org/
(accessed April 9, 2009).

9 Hausmann et al., Global Gender Gap Report, at v, 4, 7.

3° Hobson and Lister, “Citizenship,” at 36.
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naturalized, of a state.”3' But what does the status of member entail? Marshall, for
example, defines citizenship as “a status bestowed on those who are full members
of a community. All who possess the status are equal with respect to the rights and
duties with which the status is endowed.”?* This reference to “full” membership
provides an opening to investigate not just formal assertions of equal status but
also more substantive questions about whether community members truly have the
same rights and opportunities, or participate on equal terms. “Equal citizenship,”
according to Linda Bosniak, “is understood to entail enjoyment of various kinds of
rights — civil rights, political rights, social rights, and cultural rights — . . . rights [all]
described in the language of citizenship.”33

The notion of second-class citizenship illustrates the disaggregation between cit-
izenship as a formal status and citizenship as entailing more substantive rights and
a broad principle of inclusion.3* The rhetoric of avoiding second-class citizenship
featured centrally in the struggles for women’s rights and in other battles to extend
such rights and recognition. It continues to animate courts and policy makers. In
the majority opinion in United States v. Virginia, Justice Ginsburg tapped into the
language of citizenship to frame the harm of the Virginia Military Institute’s long-
standing male-only admissions policy: “neither federal nor state government acts
compatibly with equal protection when a law or official policy denies to women,
simply because they are women, full citizenship stature — equal opportunity to aspire,
achieve, participate in and contribute to society based on their individual talents and
capacities.”

It is useful, when considering citizenship as a nonunitary, evolving concept, to
return to Marshall’s formulation of citizenship, which continues to shape the modern
citizenship framework. Marshall divided citizenship into three parts:

Civil, political and social. The civil element is composed of the rights necessary
for individual freedom - liberty of the person, freedom of speech, thought
and faith, the right to own property and to conclude valid contracts, and the
right to justice. . .. By the political element I mean the right to participate in
the exercise of political power, as a member of a body invested with political
authority or as an elector of the members of such a body.. .. By the social
element I mean the whole range from the right to a modicum of economic
welfare and security to the right to share to the full in the social heritage and
to live the life of a civilized being according to the standards prevailing in the
society.’

@

See Shklar, American Citizenship, at 4.

3> See T. H. Marshall, Class, Citizenship, and Social Development: Essays by T. H. Marshall (Garden
City, NY: Doubleday, 1964), at 84.

33 Linda Bosniak, “Citizenship and Work,” 27 N.C. J. Int'l L. and Comm. Reg. 497, 500 (2001-2002).

34 Tbid.

35 United States v. Virginia, 518 U.S. 515, 532 (1996).

36 See Marshall, Class, Citizenship, and Social Development, at 71-72.

2



Introduction 9

Marshall argued that these dimensions of citizenship develop sequentially — civil,
then political, then social rights. This may not hold true in all contexts, but it is
certainly the case that different aspects of citizenship do not necessarily develop in
tandem with one another. The history of women’s rights in the United States is
a testament to the fact that groups can earn citizenship status, and even a subset
of citizenship-based rights, while being deprived of others. Advocates for women’s
rights were repeatedly told by courts and policy makers that not all citizens were
created equal — that women’s unique physical characteristics and social role jus-
tified differential treatment in a wide range of areas despite their claims to equal
citizenship.

This history illustrates what feminist citizenship scholars have called the “gen-

”37
37

dered historical template of citizenship.”3” Women (at least “free” women, who
were not enslaved) were generally not denied the legal status of “citizen” solely
on the basis of their sex in this country. However, women who married nonciti-
zens were stripped of their citizenship until the passage of the Cable Act in 1922,
while men suffered no similar deprivation.’® Marriage had other dramatic effects
on women’s citizenship: married women were long deprived of civil law rights
regarding property ownership and contract. All women were denied political rights
such as suffrage — rights that we now understand to be essential components of full
participation in society. American women obtained civil citizenship, in Marshall’s
terms, in part through the enactment of the married women’s property acts which
gradually removed the legal disabilities of coverture over the course of a century, as
well as through and other legal developments.39 Political citizenship came through
the Nineteenth Amendment in 1920 and access to jury service later in the twentieth
century.

Programs such as mother’s pensions and other public assistance for mothers and
children might be viewed as a form of social rights; however, they were cast more as
“welfare” (with the stigma that term has invoked) rather than as social insurance or
an entitlement.” The quest for women’s social citizenship through paid work began
in earnest in the 1960s and 1970s, when women mobilized a right-to-work movement
that brought down many formal barriers to entering the workplace.

37 Hobson and Lister, “Citizenship,” at 24.

38 Linda Kerber, No Constitutional Right to Be Ladies: Women and the Obligations of Citizenship (New
York: Hill and Wang, 1998), at 42 (pointing out that the act had “severe limitations” and “loopholes”).

39 Under these principles, married women essentially had no legal identity. They thus were prohibited
from owning property, including their own wages; entering into contracts; suing or being sued, and
so on. See generally Richard H. Chused, “Married Women’s Property Law: 1800-1850,” 71 Geo.
L.]. 1359 (1983).

4° See generally Reva Siegel, “She the People: The Nineteenth Amendment, Sex Equality, Federalism,

and the Family,” 115 Harv. L. Rev. 947 (2001-2002). An equal right to jury service was not cemented

until 1994, when the Supreme Court ruled that gender-based peremptory challenges violated the

Equal Protection Clause. See J.E.B. v. T.B., 511 U.S. 1277 (1994).

Linda Gordon, Pitied, But Not Entitled: Single Mothers and the History of Welfare (New York: The

Free Press, 1994), at 105—006, 181.

41
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The same rolling pattern of women’s rights and participation can be observed
in other nations as well. Furthermore, as contributors to this volume elaborate, the
struggle for realization of social citizenship continues. Marshall’s focus, for example,
on the working man did not contemplate such issues as accommodating pregnancy
in the workplace, reconciling the demands of paid work with the responsibilities
of caregiving, or conceptualizing social rights to address the universals of human
dependency and vulnerability.+

This volume builds on and suggests the limitations of Marshall’s framework. In
doing so, it is informed by feminist literature on citizenship.# There has been a
clear resurgence of interest in citizenship in recent years, but modern feminists are
not of one mind on whether to rely on the citizenship framework to gauge women’s
progress toward equality or to argue for specific rights or protections.* Even though
we embrace the citizenship framework, characteristic feminist criticisms warrant
acknowledgment and are instructive.

Many feminists have been wary of the citizenship framework because citizenship
itself is such a gendered concept. Our brief review of women’s rights struggles in the
United States confirms that citizenship was contoured differently and unequally for
them. The ideal of the good citizen itself has a gendered history. The ideal male
citizen and the ideal female citizen were not one and the same; each aspired, or
was held, to a different set of expectations.®> The gendered citizenship ideals persist
today. As Stephen Leonard and Joan Tronto observe, “the quality of our democracy
will depend on which of the genders of citizenship we choose for ourselves and
expect of each other.”+

A persistent feminist critique of citizenship is that to the extent citizenship embod-
ies not just a bundle of rights, but a series of expectations and preconditions, those
expectations are less likely to be met by women than by men.#” Judith Shklar has
argued that citizens are individuals who vote and earn. Yet women, despite retaining
formal citizenship status, were long deprived suffrage and continue to have unequal
access to paid work. Although the gendered aspects of citizenship have certainly
dissipated somewhat, current notions of citizenship arguably continue to frame aspi-
rations and ideals about the prototypical man who, among other characteristics,
engages in paid, rather than unpaid, work. Moreover, a frame that focuses on the
right to earn and to vote as pillars of citizenship leaves out a vital domain of human
life explored in this volume: family.**

In emphasizing independence and self-sufficiency, this traditional frame diverts
attention from dependency and vulnerability. The gendered allocation of care work

4 See Joanna Grossman, Chapter 10, and Martha Fineman, Chapter 11.

B E.g, Lister, Citizenship: Feminist Perspectives; Hobson and Lister, “Citizenship”; Marilyn Friedman,
ed., Women and Citizenship (Oxford: Oxford University Press, 2005).

+ Lister, Citizenship: Feminist Perspectives, discusses some of these feminist criticisms.

4 See, e.g., Leonard and Tronto, “Genders of Citizenship.”

40 See ibid., at 44.

47 Shklar, American Citizenship.

48 See contribution by Mary Lyndon Shanley, Chapter 15.
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poses the same problem for the citizenship framework as it does in many other
contexts: less value is placed on the work done disproportionately by women. Thus,
an extensive feminist literature in the United States and elsewhere has argued
for developing the notion of the citizen carer, to highlight that “citizens are both
wage workers and unpaid carers, and that policies and social rights should therefore
address both dimensions.” Joan Tronto urges a definition of citizenship that speaks
of “care as the work of citizens,” and of citizens as “engaged in relationships of
care with one another.”° But this shift to the citizen carer itself invites complex
feminist interrogation about whether the care recipient will not be perceived as a
citizen.”

Another recurring feminist critique of citizenship is its privileging of the public
sphere to the exclusion of the private sphere and its narrow focus on public acts
of citizenship to the exclusion of other arenas for the practice of citizenship. As
Alison Jaggar explains, “throughout Western history, citizenship has been gendered
masculine. . .. The activities regarded as characteristic of citizens — iighting, govern-
ing, buying and selling property, and eventually working for wages — have all been
viewed as masculine, as have been the social locations where these activities are
undertaken.” By contrast, “although the activities carried out in the private sphere
have always been recognized as indispensable to the reproduction of human life,
they have typically been viewed as closer to nature, less fully human, and so less
valuable than the activities that distinguish citizenship.”3

Rather than abandoning the concept of citizenship, feminists have made efforts
to rechart the terrain by expanding understanding of the activities, practices, and
locations of citizenship, for example, women’s activities in civil society.>* While we
agree with Jaggar that an “undue emphasis on” women’s engagement in civil society
may draw attention away from the importance of women’s empowerment in formal
politics, we support this recharting to expand understandings of the locations and
practices of citizenship.

Finally, feminist criticism of citizenship’s gendered history reminds us that when
contemporary models of citizenship find expression in gender-neutral language,
this does not signal the irrelevance of gender to citizenship. Formerly gendered
laws leave their traces, as several contributors in this volume explain.>> More-
over, critiques of an evidently gender-neutral standard cogently warn that models of

49 This term and a useful literature summary are found in Arnlaug Leira and Chiara Saraceno, “Care:
Actors, Relationships and Contexts,” in Hobson et al., Contested Concepts, at 55, 71.

5° Joan Tronto, “Care as the Work of Citizens: A Modest Proposal,” in Friedman, Women and Citizenship,
at 130, 131.

5 See contribution by Nancy Hirschmann, Chapter 7.

52 Alison M. Jaggar, “Arenas of Citizenship: Civil Society, the State, and the Global Order,” in Friedman,
Women and Citizenship, at g1.

53 Ibid.

>+ Ibid. Jaggar expresses wariness that this focus on civil society may encourage turning away from formal
politics.

55 See Kerry Abrams, Chapter 2.
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citizenship should reflect men’s and women’s experiences. They argue for a “gender-
differentiated” model of citizenship, even as they worry that doing so may con-
struct “sexually segregated norms of citizenship,” with the connotation of different
and unequal.® In essence, this reveals the continuing relevance of the sameness-
difference debate within feminism and whether arguments for women’s equality
should appeal to their sameness to or their difference from men. For the reasons
noted, we concur with feminist citizenship scholars who propose the need for a
regendering of citizenship to make sure that gender-neutral language does not mask
more subtle forms of exclusion or gender bias, but who caution of the need to
avoid lapsing into essentialism. Helpful on this point is Iris Marion Young’s dis-
tinction between identity and social experience: “people differently positioned in
social structures have differing experiences and understandings of social relation-
ships and the operations of the society because of their structural situation.”7” It
is possible to talk about gender as contributing to women’s group difference from
men, and men’s from women, without ascribing to women a unified identity.>"
Attention to the pertinence of gender can help in the project of regendering citi-
zenship. Further, attention to other salient sources of difference such as religion,
ethnicity, and sexual orientation may contribute to a more adequate model of cit-
izenship. We believe that the rich contributions to this volume that elaborate var-
ious dimensions of citizenship in an array of contexts will contribute toward this
project.

We now consider a possible objection to our employment of the citizenship
framework: should the term equal citizenship in the broader aspirational sense we
intend be avoided because citizenship is an “inherently exclusionary concept™?
that reinforces the dichotomies between citizen and alien, or citizen and other? If
citizenship is the basis for claiming rights, then noncitizens have even less of an
opportunity to experience the benefits of a particular society or culture.

This is an important critique, but, for several reasons, we do not believe that it
compels abandoning the citizenship framework. First, using the citizenship frame
for this book’s task of assessing and advancing gender equality is faithful to the
historical tradition of asserting citizenship-based rights in the struggle for gender
equality. In the United States, early women’s rights advocates relied on citizenship
arguments to claim a broad range of rights. The advocates at Seneca Falls, the first

50 Hobson and Lister, “Citizenship,” at 37 (discussing the work of Kathleen Jones, “Citizenship in a

Woman-Friendly Polity,” 15 Signs 781 [1990]). Hobson and Lister discuss the feminist debate over
gender-neutral versus gender-differentiated models of citizenship. Ibid., at 36—37. Chantal Mouffe
argues for a “gender-pluralist” model, rather than a “bi-gendered” conception of citizenship that
makes “sexual difference politically relevant” to citizenship’s definition. Chantal Mouffe, “Feminism,
Citizenship, and Radical Democratic Politics,” in Judith Butler and Joan Wallach Scott, eds., Feminists
Theorize the Political (New York: Routledge, 1992), at 369.

57 Iris Marion Young, Inclusion and Democracy (Oxford: Oxford University Press, 2002), at 98.

58 Ibid., at 9.

59 See Jennifer Gordon and Robin Lenhardt, “Rethinking Work and Citizenship,” 55 UCLA L. Rev.
1161, 1188-89 (2008).
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women’s rights convention held in 1848, based their entire platform on the idea
that women were citizens and entitled to the same rights as men. Their demands
were presented as a gender-neutral version of the Declaration of Independence,
challenging men to explain why women, as citizens, should not be granted the
full panoply of rights enjoyed by men. From the late nineteenth century until the
1970s, arguments for — and litigation over — a host of rights, such as jury service and
equal employment opportunity, were similarly couched in citizenship terms.’ The
claim to full citizenship defined the early women’s rights movement and continues to
resonate today, as Justice Ginsburg’s language from the VMI case, quoted previously,
indicates. Our project reflects fidelity to that usage.

A second response to this critique is to offer a necessary clarification: gender equal-
ity, as a political and constitutional commitment, does not apply only to citizens.
The constitutional guarantees of equal protection and antidiscrimination laws to
which Justice Ginsburg refers apply to resident aliens as well as to citizens. Thus,
this book’s focus on gender equality as measured by the yardstick of equal citizenship
does not intend to leave out persons territorially present in the United States.

Third, undeniably, there are “citizenship-related confusions” that ensue because
of the tension between the boundary-focused (or external) versus more aspirational
(or internal) conceptions of citizenship. But we concur with Linda Bosniak that,
because citizenship is both a term “infused with enormous political and moral
resonance” and one that continues to evolve, it need not be abandoned so long as
we acknowledge these “inevitably” divided understandings.”" Thus, sometimes this
volume focuses expressly on formal citizenship, examining what nation-states ask of
persons who become citizens and revealing the gendered ways in which immigration
and naturalization law structure access to the formal status of citizen. But more often,
it investigates equal citizenship in the more substantive or aspirational sense of full
belonging, participation, and membership in society. Moreover, its focus on global
citizenship looks beyond U.S. borders or any particular national borders to the
instantiation of equality norms in international law.

Finally, one response to citizenship’s potential for exclusion is to employ alter-
native terms or to find a more inclusive vocabulary of citizenship. Gretchen Ritter
limits citizenship to one’s formal legal status but uses civic membership to refer to
the “broader political, legal, and social meanings that attach to one’s place within
the polity.”* Judith Shklar speaks of “standing” to describe a similar range of rights
and benefits.” Kenneth Karst uses the idea of “belonging” — an insistence that “the
organized society treat each individual as a person, one who is worthy of respect, one

60 See Joanna Grossman, “Women’s Jury Service: Right of Citizenship of Privilege of Difference?,” 46

Stan. L. Rev. 1115 (1994); see also Eleanor Flexner, Century of Struggle: The Women’s Rights Movement
in the United States (Cambridge, MA: Harvard University Press, 1972).

Bosniak, Citizen and the Alien, at 120—21.

62 See Gretchen Ritter, The Constitution as Social Design: Gender and Civic Membership in the American
Constitutional Order (Stanford, CA: Stanford University Press, 2000), at 6.

See Shklar, American Citizenship, at 2—3.
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who ‘belongs.””** Bosniak suggests that eligibility for “citizenship-based” rights be
based on territorial presence, rather than formal citizenship status.®> Ayelet Shachar
uses the term citizenship to connote a certain package of protections, independent
of literal citizenship.”® In effect, these scholars point to the idea of a multivariate
measure of the degree to which individuals or groups are truly included or integrated
into society, even as some shy away from the term citizenship. It is in this same spirit
that we appeal to the notion of multiple dimensions of equal citizenship as a lens
through which to assess gender equality.

Dimensions of Citizenship

We have explained why this book focuses both on gender equality and on equal
citizenship. We now elaborate on the contribution a focus on dimensions of cit-
izenship can make to taking stock of progress toward these goals and painting a
nuanced picture of the gender landscape in the United States and around the globe.
This book is organized around five important dimensions of women’s equal citizen-
ship: constitutional citizenship, democratic citizenship, social citizenship, sexual
and reproductive citizenship, and global citizenship. The dimensions draw on Mar-
shall’s classifications, but adapt them to a contemporary study of gender inequality.
Given that focus, constitutional citizenship warrants a separate category because of
the increasing relevance of and reliance on constitutions and constitutional litigation
to establish women’s rights.”” Likewise, while Marshall’s typology did not extend to
intimacy and reproductive life, we treat sexual and reproductive citizenship as a
separate category. This is consistent with feminist efforts to expand the location and
practices of citizenship and is also appropriate given the centrality of gender in laws
regulating sexuality, marriage, and reproduction.

These different categories are a useful organizing device, but they are not meant to
be independent of each other. This book illuminates how the various dimensions of
citizenship overlap and shape each other. For example, constitutional equality norms
not only define constitutional citizenship, but also shape women’s opportunities for
exercising other forms of citizenship. International human rights norms contribute
toward a conception of global citizenship but also shape the exercise of democratic
citizenship. Accommodating pregnant women in the workplace fosters their social
citizenship, but also aids their reproductive and democratic citizenship. This book
posits that together, the dimensions of citizenship provide a framework that enables

%4 Karst, Belonging to America, at 4.

65 See Bosniak, Citizen and the Alien.

6 Ayelet Shachar, “Privatizing Diversity: A Cautionary Tale From Religious Arbitration in Family Law,”
9 Theoretical Inquiries L. 573 (2008).

On the increasing importance of constitutional litigation to women’s rights, see Beverley Baines
and Ruth Rubio-Marin, eds., The Gender of Constitutional Jurisprudence (Cambridge: Cambridge
University Press, 2005).
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us to draw a nuanced picture of how well women fare against a standard that calls for
equal participation in society. The many local, national, and international contexts
examined in the volume’s contributions offer readers instructive guidance about
obstacles to equal citizenship and strategies for securing it.

Constitutional Citizenship

By the term constitutional citizenship, which includes some of what Marshall spoke
of both as “civil” and “political” rights, we attend to the role that constitutions
play in fostering women’s equal citizenship and forbidding discrimination based
on sex. Focusing on this dimension responds to what Beverley Baines and Ruth
Rubio-Marin identify as a “gender gap” in contemporary comparative constitutional
analysis — an inattention to matters of women’s rights and the role of constitutions
in fostering them.”® Similarly, Helen Irving, in her recent book Gender and the
Constitution, introduces the helpful idea of a “gender audit” of constitutions and
the constitution-making process.”

Our contributors address a host of significant questions. Rogers Smith argues that
questions of gender and constitutional citizenship have been at the margins of recent
U.S. Supreme Court decisions involving discriminatory treatment based on sex. He
explores the limits of constitutionalism as a means of securing gender equality and
what role courts can and should play in the structural transformation needed to bring
about women’s substantive equality.”® Kerry Abrams reminds us that one dimension
of constitutional citizenship is Congress’s power to regulate immigration and natu-
ralization. She demonstrates that, although current immigration and naturalization
law concerning how persons become citizens is stated in gender-neutral terms, that
law still bears traces of its earlier gendered form.” In particular, family status and
marriage serve a gatekeeping function in women’s access to citizenship.

Other dimensions of constitutional citizenship include how a constitutional struc-
ture protects rights and enables civic membership. Gretchen Ritter explores how
constitutional protection of civil society has both hindered and facilitated women’s
civic inclusion, focusing on controversies involving jury service and religion.” She
urges contemporary proponents of equal citizenship to explore the potential of the
Bill of Rights of the U.S. Constitution for a model of citizenship that is attentive to
local and community-based aspects of democratic citizenship.

Religion and women’s citizenship is also a focus of Beverley Baines’s chapter.
She examines how religious arbitration of family law matters sparked a recent

% Baines and Rubio-Marin, Gender of Constitutional Jurisprudence, at 2.

% Helen Irving, Women and the Constitution: Equity and Agency in Comparative Constitutional Design
(Cambridge: Cambridge University Press, 2008).

7° See Chapter 1.

7 See Chapter 2.

7 See Chapter 3.
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controversy in Ontario, Canada, and how many Muslim women’s organizations
and other women’s groups there mobilized because they believed their citizenship
rights under the Canadian Charter of Rights and Freedoms faced a threat.” Unsat-
isfied with a simple dichotomy between religious and secular citizens, Baines asks
if it is possible for women to identify both as feminist and religious and make, as it
were, intersectional claims about their rights as citizens.

Mary Anne Case develops an analogy between religious and feminist fundamen-
talism to ask: if sex equality is a constitutional fundamental in the United States
and many other constitutional democracies, then what implications follow for the
obligations of government to affirm and promote it? She explores how these com-
mitments and citizenship are at issue in the context of several recent controversies
over bans on veiling in various Western European countries and in Turkey and
the recent reported denial of citizenship by the French government to a Muslim
woman on the rationale that her religious practices conflicted with French values of
sex equality and laicité.” Case urges that using the citizenship frame to discuss sex
equality should not obscure that, when nations have fundamental commitments to
such equality, they extend not only to citizens but to all persons.

Democratic Citizenship

Another dimension of equal citizenship is democratic, or political, selfgovernment,
captured in part by Marshall’s category of “political rights.” One criticism of tradi-
tional models of citizenship is its focus on practices and activities traditionally per-
formed by men. Contributors assessing democratic citizenship and gender address
such questions as: What gains have been made in fostering women’s active partic-
ipation in political deliberation and self-government? What forms does such par-
ticipation take? What obstacles remain? Despite the revival of interest in questions
of citizenship, Kathryn Abrams argues, one activity of citizenship — protest during
wartime — has not received sufficient study. Looking at several examples of women
and women’s groups mobilizing anti-war protest in the United States, Israel, the
former Yugoslavia, and Western Europe, she explores the complex performances
or “rearticulation” of gendered citizenship found in such protests by women and
women’s groups.”

Examining the ongoing controversy over stem cell research, Nancy Hirschmann
argues that this issue implicates not only women’s reproductive rights but the equal
citizenship of pregnant women and disabled women. Contrasting the treatment of
pregnant women and persons with disabilities with the treatment of embryos and
fetuses reveals the paradox that sometimes actual citizens are treated as less than

73 See Chapter 4.
74 See Chapter s.
75 See Chapter 6.
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equal, while noncitizens are treated as virtual citizens, at the expense of actual
citizens.”

One area in which a gender gap persists is women’s political leadership. One
strategy adopted in many nations to increase women’s political participation is elec-
toral gender quotas. Anne Peters and Stefan Suter assess this strategy, the domestic
and international law bases for such quotas, the theories of representation on which
quotas rest, and whether such gender-specific measures are justly criticized as dis-
criminatory to men.”” They evaluate the efficacy of such quotas and identify linger-
ing obstacles to women’s political participation. Gender quotas are also examined
in Eileen McDonagh’s comparative look at women’s rates of public office-holding
around the world, as she asks what accounts for the United States’ low rates. Revisiting
and expanding Marshall’s categories of citizenship to include such conceptions as
biological citizenship , she argues that adopting explicitly maternalist public policies
contributes positively to women’s political representation.”

Social Citizenship

Social citizenship, the particular focus of Marshall’s classic essay, connotes social
rights to the material preconditions for effective participation in society. It encom-
passes the economic security that Franklin Delano Roosevelt included in a “Second
Bill of Rights.” A persistent feminist criticism of accounts of social citizenship is
that they often focus on paid work as the avenue to citizenship, leaving out the
contribution to citizenship made by the family work of women. A different problem,
Joanna Grossman argues, is second-class citizenship when pregnant women seek
paid work but do not receive workplace accommodations. She offers an equal social
citizenship-based model as an alternative to a discrimination model as a way to tackle
the remaining obstacles pregnant women face in the workplace.” Martha Albertson
Fineman contends that, despite decades of efforts organized around equality, sub-
stantive equality and social citizenship remain elusive. She proposes, as a strategy,
new theoretical investigations that begin with gender as a door to a broader inquiry
into how society addresses human vulnerability and how the allocation of privilege
benefits certain institutions and persons and burdens others.*> Martha McCluskey
observes that, in the United States, social citizenship remains at the margins of plau-
sible politics and fundamental constitutional rights and argues for a model of social
citizenship that insists on the necessary connection among political, civil, and social
rights. Using tax policy as an example, she reveals how gender ideology about the

breadwinner-homemaker marriage undermines social citizenship.s1
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Sexual and Reproductive Citizenship

The category of sexual and reproductive citizenship is not in Marshall’s typology, but
invites examination of how matters of sexuality and reproduction bear on citizenship.
Assertions that government has a vital interest in strong families and debates over
marriage (particularly, same-sex marriage) and sex education have brought to the
fore the more general question of government’s interest in regulating sexuality and
reproduction and the social institution of the family. Historically, the expected model
of sexual citizenship is heterosexual marriage. At the same time, there has been an
astonishing shift in recent decades toward beginning to include formerly excluded
sexual subjects, such as gay men and lesbians, as equal citizens. In her chapter,
Brenda Cossman explains that sexual citizenship connotes ways in which citizenship
has always been sexed; belonging and inclusion depend upon adherence to an
appropriate model of sexuality.”> She ponders whether this shift toward inclusion
portends greater sexual freedom, investigating how, increasingly, intimate life — and
particularly marriage — features as a site of self-governance such that sexuality is a
project for citizens to manage.” As sexual norms change, Maxine Eichner argues,
critical examination of what norms should guide sexual citizenship is in order;
the ongoing debate between feminist legal theory and various critical theories of
sexuality (such as queer theory) proves a useful ground for generating such norms.*#

Turning to reproductive citizenship, Mary Lyndon Shanley argues that the “right
to family” should be a third pillar of citizenship — along with the right to vote and
the right to work — and that such a framework could help address issues such as
how infertility poses questions of social justice.” She examines how racial and eco-
nomic inequality operate in tandem with gender inequality to shape reproduction
in contemporary societies.”® Barbara Stark details how reproduction, traditionally
viewed as one of women’s duties to the state, is the subject of many human rights
protections. She considers governmental pro-natalist and anti-natalist policies in sev-
eral countries, arguing that these international human rights commitments should
constrain states from enacting policies that “reproduce” gender by perpetuating
gendered stereotypes.””

Global Citizenship

Global citizenship is an increasingly relevant dimension of citizenship in an era of
globalization. Such citizenship has many connotations. One notion is of a form of
citizenship developed by the norms of equality, and the obligations of states to foster

See Chapter 13.
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such equality, embodied in international human rights treaties and international
law. These human rights norms can then become a resource on which women’s
groups draw in their demands for equal citizenship under domestic law in such areas
as reproductive freedom and protection against domestic violence. Another aspect is
the impact of globalization on persons as they cross national boundaries. As Regina
Austin details, globalization may lead to women living at borders and experiencing
unequal citizenship because they lack the protection to which citizens should be
entitled.” Through studying several documentary films about the murders of young
women in Ciudad Judrez, she explores how, as persons attempt to take advantage
of the economic opportunities of globalization, they may be at the margins of
national citizenship where they may be vulnerable and lack protection.”® Elizabeth
Schneider elaborates the emergence of domestic violence as a human rights issue,
indeed, a matter of global citizenship. She suggests how the notion of citizenship as
belonging aptly captures the ways in which domestic violence impairs women’s full
participation in society.

Anisseh Van Engeland-Nourai explores the problem of unequal citizenship that

9o

arises when a nation’s constitution declares sex equality, but this guarantee is not
enforced in practice because the constitution is to be read or interpreted in light
of religious law that treats women and men differently in key spheres such as the
family.”" Using several Muslim countries as case studies, she examines how human
rights norms, constitutional declarations of equality, and religious interpretation
have shaped the efforts by Muslim women in various Islamic countries to challenge
the most patriarchal interpretations of Islamic law and to secure equal rights by
pursuing political, judicial, and juridical strategies.”

Finally, Deborah Weissman examines the conditions under which local grassroots
groups of women may successfully deploy global human rights norms to address these
and other problems, looking at women’s activism in Ciudad Judrez, Cuba, and the
Encuentros in Latin America.” The emergence of gender equality in human rights
documents signals notable progress toward securing women’s equality, she argues.
By the same token, when a national government such as the United States intervenes
militarily in another nation and invokes gender equality and women’s human rights
as a rationale, such invocations warrant close scrutiny to what other national interests
are being advanced and at what cost for women’s rights and human rights.>+
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Gender at the Margins of Contemporary
Constitutional Citizenship

Rogers M. Smith

One revealing fact about the subject of this chapter is that if we wish to focus on
recent United States Supreme Court decisions that specifically address the relation-
ship of gender to constitutional citizenship, there are very few cases to consider.
If we leave aside related but distinguishable issues involving abortion rights and
sexual orientation, the most discussed constitutional cases involving discriminatory
treatment of women in the past decade are probably United States v. Virginia' and
United States v. Morrison,” followed by a less famous but in some respects more
pertinent case, Nguyen v. INS.> Feminist legal scholars have also been struck by the
late Chief Justice William Rehnquist’s surprisingly strong defense of the Family and
Medical Leave Act of 1993 (FMLA) against an Eleventh Amendment challenge in
Nevada Department of Human Resources v. Hibbs.*

In all these cases, questions of gender and constitutional citizenship were, in
important respects, marginal issues, though in different ways in each case. In United
States v. Virginia and Nguyen, issues of equal constitutional citizenship for women
were explicitly at the center of the matters the Justices considered. But the contexts
of the cases — a woman seeking admission to an all-male public military college,
a man claiming citizenship who was born abroad to an unmarried citizen father
and a noncitizen mother — were ones well outside the experiences of most Amer-
icans. Conversely, in Morrison and Hibbs, the problems presented — inadequate
governmental protection of women against violence, unequal provision of paid
leave for men and women under the FMLA — were crucial ones for the well-being
of women. But none of the Justices who wrote opinions gave any substantial, explicit
attention to issues of gender and equal constitutional citizenship. Beyond these deci-
sions, such questions are even less detectable in most recent judicial constitutional
discussions.

This dramatic marginality of the topic of gender and equal citizenship is what
I wish to explore here. Perhaps alarmingly, my thesis is that it is in some ways

' United States v. Virginia, 518 U.S. 515 (1996).

* United States v. Morrison, 529 U.S. 598 (2000).

3 Nguyen v. INS, 533 U.S. 53 (2001).

4 Nevada Department of Human Resources v. Hibbs, 538 U.S. 721 (2003).
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appropriate for gender and constitutional citizenship to be a marginal theme in
Supreme Court decision making today because the most important tasks in restruc-
turing American institutions to remove barriers to meaningfully equal citizenship
for women and men now go far beyond the capacities and the legitimate authority of
the judiciary when engaged in constitutional interpretation. Although the role of the
courts in this area may be appropriately marginal, it should not be trivial. The courts
do have a constitutional duty to pursue gender equality and civic equality to the very
margins of their institutional competence. Even when it would be wrong for them to
devise and mandate sweeping remedies, they should scrutinize more closely public
policies and institutional arrangements that foster conditions in which women do
not, on balance, have equal practical opportunities to be politically active citizens.
Their rulings can then help highlight the most important tasks of civic restructuring
that confront the rest of us. I believe too many recent decisions are instead focus-
ing on the wrong issues in the wrong ways, failing to call attention to what, from
the standpoint of constitutional citizenship, still needs to be done to realize gender
equality in life as well as in law.

Recent Constitutional Decisions

Modern gender equal protection doctrine arose as part of the manifold efforts to
combat diverse forms of second-class citizenship inspired by the modern civil rights
movement. Ruth Bader Ginsburg was, of course, a major, perhaps the major, leader
of struggles to overcome denials of equal citizenship to women via litigation, and
she made those themes rhetorically central to her opinion for the Court in United
States v. Virginia.> The case provided a suitable occasion for addressing citizenship
because it considered whether women could be constitutionally excluded from the
Virginia Military Institute (VMI), a public institution that takes as its “distinctive
mission” the training of “citizen-soldiers” who will be leaders in military and civilian
life.” Ginsburg ruled that VMTI’s gender exclusion was not substantially related to this
goal as some women could benefit from the “adversative” education VMI provided.
False judgments to the contrary, she wrote, had “attended, and impeded, women’s
progress toward full citizenship stature throughout our Nation’s history.”” But today,
she observed, women “count as citizens in our American democracy equal in stature
to men.”” Therefore, “the Court has repeatedly recognized that neither federal nor
state government acts compatibly with the equal protection principle when a law