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Introduction
Sharp Teeth

Wiriting, like all things, has its own headwaters, its own sources of
origin. To deny these sources is to cut oneself off from the very ele-
ments that led one to think and write in the first place. In terms of
this book, two particular headwaters are of great importance, for
they helped determine both the direction and objectives of the
work. To explain where I am headed, I must first reclaim these
sources.

In 1987, Russell Jacoby published a book entitled The Last
Intellectuals, in which he noted, and mourned, the withdrawal of the
“public intellectual.” Jacoby’s central point was not that the modern
mind had de-evolved, that it had become somehow less imaginative,
less perceptive or less moral. Rather, his point was that the best mod-
ern minds had chosen to, or perhaps been forced to, retreat from the
public stage. Instead of engaging in debate with society at large, they
were instead engaged in debate among themselves.

This internal debate was draining the vitality of the external
debate. Increasingly, the public space —where theory and reality
are forced into close and often fertile proximity—was being aban-
doned. A disheartened Jacoby observed that “as intellectuals
became academics, they have no need to write in a public prose;
they did not, and finally they could not.” He warned that this retreat
of language was the real danger and the threat, in that “the public
relies on a dwindling band of older intellectuals who command the
vernacular that is slipping out of the reach of their successors.”



Introduction

Jacoby’s message was a condemnation and a lament, but it was
also a call to arms. It was a challenge to look beyond our profes-
sional peers, beyond the page of scholarship, and to confront the
larger public. In terms of the use of language, and the aims of writ-
ing, it proposed an important change of focus; to move from the
technical to the essential, to employ a strategy of words that would
widen and deepen the circle of debate.

This book represents an effort to move in the direction that
Jacoby outlined. The debate over the relationship between law and
the environment has become increasingly inward looking, with
specialists talking more and more to each other. The writings in this
book seck to redirect this discussion outward.

If Russell Jacoby is the first headwaters for this book, then the
second is Charles Wilkinson. In the field of natural resources law,
Wilkinson has played a key role in forging a new language to talk
about how society and government interact with the natural envi-
ronment. Through his writings, he has worked to create a language
that rejects legal abstractions to discuss non-abstract phenomenon,
yet recognizes the historical and philosophical in even the most
legalistic issues.'

At a 1991 lecture at Willamette Law School in Oregon,
Wilkinson delivered a talk on the Colorado River entitled “Land of
Fire and Water.” Ostensibly, his topic was western water law.
However, his legal discussion included Native American poetry, the
geological history of the river canyon, and a survey of the impact of
water projects on culture and values. At the close of his lecture,
Wilkinson proclaimed: “The language of the law as we now know
it is too small to talk about these issues. We need to create a new
language for the law, one that is big enough to confront the
resource issues that now face us.”

Like Jacoby, Wilkinson’s message was a condemnation and a
lament, but it was also a challenge. It called for environmental and
natural resource lawyers to talk plain and to talk deep. Don't say

“intensive timber harvesting” when you mean “forest destruction”.

XX



Introduction

Don’t say “lawful taking” of animals when you mean “killing.”
Don’t say “resettlement project” when you mean “gunpoint evic-
tion.” Don’t say “adversely impacted” when you mean “poisoned.”

Moreover, Wilkinson urged an open recognition of the moral,
the sacred, and the wild. These are the underlying values that
prompted the development of environmental law, yet somehow
these values found themselves increasingly excluded from the legal
vernacular. Wilkinson called for an end to this exclusion.

Taken together, Jacoby and Wilkinson left me with a task: to
develop new writing strategies to bring the law-ecology debate into
the public space. The writings in this book are an attempt to meet
this task.

Therefore, although this book focuses on the law, I did not write
this book for lawyers. Although this book focuses on protecting the
environment, I did not write this book for environmentalists. The
audience I am writing for includes lawyers and environmentalists,
but it includes many others.

It includes all persons who understand that the law is funda-
mentally an expression of public values, and that public values are
forged through public debate. It includes all persons who are trou-
bled by the continuing ecological degradation of our world, and by
the role our public institutions and private corporations play in this
degradation. It includes all persons who believe we have a respon-
sibility to assess the impacts of our actions. It includes all persons
who suspect that our future depends not so much on our ability to
alter nature to accommodate society, as on our ability to alter soci-
ety to accommodate nature.

For nature has its own methods of showing us its teeth, of letting
us know when we have transgressed limits. The very land, air and
water on which we rely begins to turn sterile and toxic. The sum of
our transgressions push ecosystems and species beyond the thresh-
old of adaptation, and they begin to die and disappear. This sterili-
ty, toxicity and extinction, in turn, degrades not only our natural

environment but our economic prospects. It is because of nature’s
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sharp teeth that me must create laws and institutions with sharp
teeth of their own. At this point, given our knowledge of the conse-
quences, the aspirational environmental rhetoric of corporations,
politicians, and international treaties is not enough. We must work
to transform this rhetoric into enforceable, ecologically-sound gov-
ernance.

One final introductory note on the book. The articles and essays
upon which this book is based analyzed issues as they were hap-
pening, not after. Most were published as part of ongoing policy
research or advocacy projects. These projects were focused on doc-
umenting, as well as impacting, environmental and legal develop-
ments. As such, there is a strong element of journalism to the text—
the pieces are rooted in a specific time and place. And unlike
abstract theory or settled history, in journalism there is always risk.
Events evolve and issues transmute, so that some aspects of the ini-
tial analysis later prove less central and timely, or even incorrect.
This was certainly the case with some of the writings in this book.

Such, however, is the risk one takes when one engages with the
world as it happens, as opposed the world outside of or after what
happens. I accept these risks as a necessary part of, as the author and
essayist Terrence Des Pres put it, “writing into the world.”” These
bruises, although not pretty, come with the territory.

To reclaim a deeper and more public language. To place law
within the greater context of ecology. To take the events of the pre-
sent, with all their uncertainty and potential, as a starting point.
This book was written with these objectives plainly in mind.

Paul Stanton Kibel
San Francisco, December 1997
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Part 1.
THE AMERICAN
BACKYARD







Since the end of World War 11, the United States has established
itself as the moral spokesperson for the larger international commu-
nity. This has been particularly true in the environmental arena,
where the United States has generally been the loudest voice con-
demning the insufficiency of other nations’, particularly developing
nations’, policies.

This role of world environmental monitor has often distracted the
United States from taking a closer look at what is happening with-
in its own borders. It has enabled us to operate on the somewhat spe-
cious assumption that, in the environmental field, we have answers
and other nations have problems. This role of world environmental
monitor has also enabled Americans to avoid assuming responsibil-
ity for the role our government’s policies, and our corporations’
activities, play in the environmental degradation of other nations.

Given this tendency, the American backyard is a logical starting
point for a foray into the international context. It highlights that
the debates about the global environment and world trade are
extensions of natural resource and economic conflicts within our
own county. It reminds us that there are many critical environmen-
tal problems in the United States for which we have not found
answers, and for which we may have more to learn than to teach.






Chapter 1
City Limits
Urban Ecology
and Economic Justice

America’s urban cores, particularly in our older cities, are in a
troubled and declining condition. There is clear evidence of the
situation, of the general trends that are at work. For several
decades the U.S. population has been moving from urban centers
to suburban locations, and the number of citizens living in the
suburbs now exceeds the number of citizens living in the cities.
Open space surrounding urban centers is rapidly being converted
to residential and commercial use, while large tracts of urban
housing and commercial property are now vacant, polluted or
both. The gap in per capita income between urban residents and
suburban residents is growing ever wider, and the crime and
unemployment rates in urban areas are growing higher." Minority
populations in declining urban cores have become more geo-
graphically isolated, creating a situation of de facto segregation. As
the city tax base declines, municipal governments have less
resources to support education, police and other essential services.

These observations are not offered in support of any argument.
They are simply a summary of a broad economic, environmental
and racial phenomenom that most of us have witnessed with our
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own eyes and experienced in our own lives. In its most con-
densed form, this phenomenon is as follows: Jobs and people are
moving out of urban centers into formerly pristine surrounding
areas, leaving behind polluted vacant lots and unemployed
minority populations.

Although it is not too difficult a task to describe the reality of
urban decline, it is another task altogether to identify and isolate
the underlying trigger of this decline. Many different culprits have
been proposed, including racism, capitalism, industrialism
decline, technology, drugs, the media, the automobile, the police,
the public school system, too much government regulation, and
too little government regulation. Is one entity or issue ultimately
responsible for why our cities are now subject to such powerful
and destructive economic, environmental and racial pressures?

This is an important question, but a question that will not be
answered here. Regardless of whether there was initially an under-
lying trigger, we have reached a point where the various compo-
nents of urban decline are now feeding on and reinforcing each
other. They are all interconnected contributors to the downward
spiral that has left our urban cores in their current condition.
Therefore, instead of arguing for or against a particular underlying
cause, our task will be to focus on the relation between certain crit-
ical components of the cycle of urban decline. More specifically,
three particular components will be assessed: suburban sprawl and
open space loss, hazardous waste liability, and health conditions
and economic welfare of communities living in the urban core.
Although this analysis will draw extensively on the experience in the
San Francisco Bay Area, the issues discussed are not specific to any
particular city; they are affecting virtually every major U.S. metro-
politan area.

To be certain, open space loss, toxic contamination and eco-
nomic inequity are not the only components of the urban decline
cycle. However, they are three areas in which existing law, espe-
cially in terms of land-use zoning and environmental liability, has
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played a crucial role. They are therefore also areas where legal
reform can potentially play a crucial role in reversing the pattern
of urban decline. An historical and policy framework is needed,
however, to effectively evalutate such reforms.

Open Space and the City

For the past half century, there has been one dominant model for
metropolitan growth in the United States. It has been described as
“unlimited suburban sprawl™ or “low density discontinuous devel-
opment.” The basic component of this metropolitan paradigm has
been the conversion of wilderness and farmland, commonly called
open space, to commercial and residential use. In this conversion
scenario, the emphasis has been on the development of shopping
centers and business/industrial parks for commercial use, and
detached, single family homes with yards for residential use.

Before turning to the present day economic and environmental
consequences of this development pattern, its origins must first be
revisited. In the modern context, the terms “city” and “suburb”
have taken on very strong political and cultural meanings. As
Zignew Rybczynski, an urban historian at the University of
Pennsylvania, explained in his 1995 book City Life, the two terms
“are often only polemical categories: depending on your point of
view, either bad (dangerous, polluted, concrete) cities and good
(safe, healthy, green) suburbs, or good (diverse, dense, stimulat-
ing) cities and bad (homogeneous, sprawling, dull) suburbs.”
Beneath these polarized meanings, however, there is a great deal
of historical and ideological undergrowth. We must examine this
undergrowth to make sense of where we are today, to place the
debate over open space conversion and the exploding metropolis
in a broader context.

Although the conversion of open space to commercial and res-
idential use tends to be thought of as a recent trend, it is in many
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ways a continuation of a deeply ingrained American tradition —
the frontier. For hundreds of years, the American experience
involved the push westward across the continent, of clearing
wilderness and breaking the land. The American frontier provid-
ed an outlet for those who were dissatisfied with their economic or
social prospects in a given location; they could vote with their feet,
by moving west to a less congested, less socially stratified, or less
expensive region of the country.

The outlet of the frontier played a critical role in shaping the
U.S. economy and American society. It meant that the upward
mobility of the lower classes need not come at the direct expense
of the more established upper class, because lower classes could
seek their fortunes elsewhere rather than directly challenging
those already wealthy. It meant that Americans were less tied to
geographic place, and therefore when confronted with regional
problems, they were more likely to move than seek place-specific
solutions. The national experience with the western frontier
helped establish some of the values and patterns that would later
lead to suburban sprawl and urban decay.

The forces that would contribute to the geographic decentral-
ization of urban areas were identified early on. In 1900, H.G.
Wells published a prophetic essay entitled The Probable Diffusion
of Great Cities. In this essay, Wells forecast that urban regions
would become so vast that the very concept of the city would
become “as obsolete as the mailcoach.” From Wells’s perspective,
this diffusion was not altogether negative. It offered people the
possibility of healthier and less congested lives, and of an alterna-
tive to the disease and filth that often characterized turn-of-the-
century industrial cities.

As Wells’s 1900 essay suggests, initially the concept of suburbs
and suburbanization did not carry with it the cultural and environ-
mental stigma that it carries today. The first generation of suburbs
in the United States, which included such areas as Philadelphia’s
Chestnut Hill, Chicago’s Lake Forest and Cleveland’s Shaker
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Heights, bore little resemblance to many of the suburbs of today.’
Unlike the sprawl of contemporary suburbia, the first generation of
suburbs in America were equated with innovative land-use plan-
ning, high-quality architecture, pedestrian access, and good subur-
ban-urban public transportation (usually by train). In fact, it was the
success of these early “garden suburbs” that created the market for,
and the allure of, suburbanization. Prior to Chestnut Hill, Lake
Forest and Shaker Heights, the American dream, at least residen-
tially speaking, focused mostly on the city, the farm or, perhaps if
one were rich enough, the country estate. The garden suburbs of
the early twentieth century moved the suburban ideal towards the
center of the American identity.

The tragedy is that the very characteristics that drew people to
the first generation of suburbs began to disappear as their popu-
larity increased and more people moved out of the city. Suburban
developments began to fill in the open space, degrading scenic
views and reducing undeveloped natural areas and farmland.
Priorities such as land-use planning, quality architecture, and
good suburban-urban public transportation were sacrificed to
meet the growing demand for low-cost suburban housing. The
garden suburb gave way to the subdivision, the shopping mall and
the freeway, and suburbanization began to take on a new and
more ominous meaning. Although initially envisioned as a means
to escape the congestion of the city, the suburbanization process
eventually created is own brand of overgrowth—decentralized
congestion. As Lewis Mumford observed in 1961, “The ultimate
effect of the suburban escape in our time is, ironically, a low-grade
uniform environment in which escape is impossible.” Mumford
continued, “A universal suburb is almost as much a nightmare,
humanely speaking, as a universal megopolis; yet it is toward this
proliferating nonentity that our present random or misdirected
urban growth has been steadily tending.”

Lewis Mumford’s critique of suburbanization was based largely
on aesthetic and cultural grounds, on the dull and prefabricated
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landscape contemporary suburbia tends to create. His critique is
closely related to this article’s central point. There are identifiable
reasons why cities have traditionally served as important cultural
centers. The reasons include the face-to-face interaction of people
from different economic classes and ethnic backgrounds, the
architectural and historical heritage of neighborhoods and city
centers, and the maintenance of parks, commons and other pub-
lic spaces. Land-use zoning, open space preservation, environ-
mental liability and justice —the issues addressed here —provide
the legal framework that helps determine whether these urban
amenities will endure or decline.

With this historical context in place, we can now turn to the
modern consequences of, and responses to, the exploding metrop-
olis. Environmentally and economically, the impact of suburban-
ization has been profound. Environmentally, commercial and res-
idential development has now pushed deep into natural canyon,
coastal and woodland ecosystems, with a corresponding loss of
habitat for wildlife and public recreation areas for people.” The
conversion of farmland to subdivisions and industrial uses has
destroyed beautiful landscapes and displaced rural communities.
The lack of adequate public transportation, the reliance on auto-
mobiles, and the increasing distance of commutes has also led to
severe air pollution in many metropolitan areas.

Economically, the impacts of suburbanization have been
mixed. For the automobile and construction industries, and for
the treasuries of many suburban municipal governments, it has
been a boon. For city centers, however, it has created many prob-
lems. As businesses and residents have left for the suburbs, cities
have seen a decline in tax revenues and municipal services, and a
rise in unemployment and crime.

Although this shift in fortunes between cities and suburbs ini-
tially seemed justified on market grounds, it has become increas-
ingly clear that this shift has created new economic problems. As
urban unemployment rises, the rest of society, including those in

10
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the suburbs, are required to fund state and federal welfare assis-
tance programs. As air quality declines, as open space vanishes,
and as malls and subdivisions come to dominate the landscape,
the region becomes less desirable as compared with other regions.
As a result, home buyers and businesses choose to relocate to
these other regions. Thus, over time, the economic welfare of the
entire metropolitan area begins to suffer: The problems of the city
begin to pull the suburban economy down with it.

The economic, environmental and political unsustainability of
suburban efforts to disengage from urban cores has been recog-
nized not only by open space and urban poor advocates, but by
the business community as well. In 1995, Bank of America, the
largest bank in California and one of the largest banks in the
United States, co-published a major report entitled Beyond
Sprawl. In this report, Bank of America concluded that
“unchecked sprawl has shifted from an engine of California’s
growth to a force that now threatens to inhibit growth and degrade
the quality of our life,” and that “allowing sprawl may be politi-
cally expedient in the short run, but in the long run will create
social, environmental and political problems that we may not be
able to solve.”

Similarly, in 1991 the Bay Area Council, a policy organization
representing major employers and businesses in the San
Francisco region, published a report on growth management.” In
its report, the Bay Area Council argued that current growth pat-
terns would lead to “economic and environmental decay” in the
area, and that new strategies were needed to protect open space.
The report even went so far as to suggest the creation of a Bay Area
Greenbelt, a ring of undeveloped open space surrounding the
entire metropolitan area.

In response to the problems created by sprawl, local govern-
ments and communities have developed strategies to control sub-
urban growth. Three of the most widely used strategies for con-
trolling sprawl are slow-growth initiatives, residential lot require-

11
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ments, and private land trusts. Slow-growth initiatives place an
absolute percentage limit, or even an absolute moratoria, on the
amount of new residential units that can be built in a given time
period. Residential lot requirements establish rules regarding the
size or type of new residential construction, such as only single
family homes with a minimum amount of acreage. Private land
trusts enable local citizens to collectively purchase open space or
farmland, and thereby prevent such properties from being con-
verted to commercial or residential use.

Slow-growth initiatives, residential lot requirements, and pri-
vate land trusts have helped individual communities block the
development of new, less upscale, housing. However, they have
not addressed the problems that are prompting urban flight, nor
have they prevented sprawl from leapfrogging over regulated slow-
growth areas to other undeveloped and less regulated areas.”
Moreover, in many instances, local anti-sprawl measures were
based more on a concern for property values than for open space
preservation.”” The environment was often only a pretense for the
rich to exclude the poor and middle class from certain neighbor-
hoods.” In such situations, the economic inequities initially cre-
ated by sprawl were only intensified by local efforts to stop it.

The U.S. experience with suburbanization and open space
conversion has taught environmentalists, urban poor advocates,
policy makers and the business community an important lesson.
Suburbanization may provide select individuals and companies
with a short-term escape from the problems of urban decline, but
it does not provide society with a long-term policy solution. In the
long run, we cannopt simply move away from the problems affect-
ing the city, because these problems eventually impact us all.
Economically and environmentally, the paradigm of the explod-
ing metropolis, of suburbs geographically and politically segregat-
ing themselves from the city, cannot be sustained.

12
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Brownfields Under Superfund

The abandoned, deteriorating property has become a dominant
image of our cities. It has come to represent the ghost town qual-
ity, the so-called blight, of so many of our urban areas. The vision
of the vacant urban lot embodies most of the elements common-
ly associated with the decline of our cities: pollution and garbage,
unemployment, poverty, racial isolation, crime, drugs, declining
public services, and architectural eyesores.

As discussed earlier, the causes of the vacant urban lot, and of
urban decline in general, cannot be readily reduced to a single
issue. While there may have been an initial cause or trigger, we
have now reached a point where several factors are reinforcing the
process of abandonment, decay and disinvestment. One of the
most significant factors in this process is the liability associated with
properties that are perceived to be, or are in fact, contaminated
with hazardous materials.

Liability for the cleanup of contaminated property is estab-
lished primarily under federal and state environmental laws. The
most far-reaching of these laws is the 1980 federal Comprehensive
Environmental Response, Compensation and Liability Act
(CERCLA)." CERCLA is often referred to as Superfund, after
the revolving cleanup trust fund established under the law. Most
of the state hazardous waste cleanup laws were based largely on
the federal Superfund model. Therefore, by examining
Superfund we can observe how environmental liability laws in
general are affecting the use or abandonment of urban properties.

CERCLA’s core objective is to identify parties responsible for
contaminating property, and to then require these parties to direct-
ly pay, or reimburse the government (usually the Environmental
Protection Agency), for the costs of environmental remediation.
Under the law, persons who are subject to remediation liability are
referred to as potentially responsible parties, or PRPs. On its face,
CERCLA appears as a workable and appropriate piece of legisla-
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tion; a straightforward law based on the polluter pays principle,
which holds that the burden of cleanup should fall on the shoul-
ders of those who pollute. In practice, however, CERCLA has
proven difficult and somewhat dysfunctional.

CERCLA's troubles can be traced in part to the expansive inter-
pretations of liability adopted by EPA and the courts. These
expansive interpretations resulted in the following liability rules:
(1) strict liability, in which intent or negligence were not required
to impose remediation liability; (2) joint and several liability, in
which a party who contributed to a small portion of the pollution
could be responsible for the entire cost of remediation; (3) lender
liability, in which banks and lending institutions that influenced
the management decisions of property owners could be subject to
cleanup liability; (4) retroactive liability, in which a party could be
subject to cleanup liability notwithstanding that its hazardous
waste disposal practices were legal at the time the disposal
occurred; and (5) open-ended liability, in which a party remained
uncertain when remediation was completed, or what cleanup
standards would satisfy its remediation responsibilities.

Although CERCLA’s expansive liability rules were intended to
facilitate comprehensive and speedy cleanup of contaminated
sites, often this was not result. Frequently, the liability was so
extensive that parties found it cheaper to litigate for years rather
than to pay for remediation. Frequently, the specter of lender lia-
bility meant that banks would refuse to foreclose on loans and
properties would be abandoned. Frequently, investors and banks
would refuse to redevelop contaminated property, or even proper-
ty that might be contaminated, for fear of becoming a liable party.
Frequently, landowners would avoid undertaking a preliminary
environmental assessment of their property, because such an
assessment could unearth information that might trigger cleanup
liability.

Under the above liability scenario, environmental lawyers and
remediation consultants were making substantial profits. Despite
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the enormous activity surrounding CERCLA’s implementation,
however, there was often a disturbing lack of activity on the actu-
al remediation front."” Lawyers and consultants were hired to help
determine CERCLA remediation liability, but much of their work
never translated into tangible cleanup of contaminated properties.

The subject matter of CERCLA, the polluted sites, generally
remained just that—polluted sites. Especially in former industrial
urban areas, the American landscape remained littered with aban-
doned, contaminated properties. Although CERCLA environ-
mental liability was certainly not the only factor contributing to
this situation, it nonetheless helped deepen the post-industrial
economic decline in many city neighborhoods. From an invest-
ment and business standpoint, these abandoned properties, or
brownfields, became untouchables.'

Abandoned brownfields tended to drag surrounding properties
and communities down with them, thereby reinforcing the
decline cycle. As discussed earlier in this article, the increase in
untouchable brownfields also encouraged suburban sprawl and
the destruction of open space. This pattern of metropolitan expan-
sion only further diminished many cities” economic resources and
political power.

The point here is not to blame CERCLA for the woes of post-
industrial urban America. Rather, the point is simply to demon-
strate the particular role that environmental liability rules played
in diverting investment and economic development away from
our cities.

In response to the economic and environmental problems relat-
ing to PRP liability rules, there have been some attempts to reform
CERCLA. The first significant attempt to reform CERCLA was
the Superfund Amendments and Reauthorization Act (SARA) of
1986." Among other things, SARA sought to establish a viable
“innocent landowner defense” for parties who purchased property
after contamination occurred. Under SARA’s provisions, a pur-
chaser would not be liable for remediation costs if the party could
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demonstrate that it “did not know nor had reason to know” of the
hazardous waste contamination when the party acquired the prop-
erty. The objective of this language was to provide the prospective
purchaser with sufficient protection, or immunity, so that polluted
properties could be redeveloped.

Due to inconsistent interpretations of the innocent landowner
defense, however, SARA did not achieve this goal. More specifi-
cally, EPA and the courts did not clearly establish what a prospec-
tive purchaser must do, in terms of environmental investigation,
to demonstrate that the party “did not know nor had reason to
know” of existing contamination. In the absence of such specific
criteria, SARA’s protections could not be relied upon. As one
commentator explained, in practice CERCLA’s innocent
landowner defense turned out to be more of a mirage than an
oasis.” As a result, acquisition and redevelopment of polluted
properties did not occur, and the untouchables remained largely
untouched.

The second major wave of CERCLA reform, EPA’s Brownfields
Action Agenda (EPA Agenda), began in late 1995 near the end of
President Clinton’s first term."” The EPA Agenda emerged from
the ashes of the proposed 1994 Superfund Reform Act, a Clinton-
sponsored bill which congress did not pass. In the absence of strong
congressional action, the focus of CERCLA reform shifted to the
administrative arena. What could not be achieved through broad-
based legislation would now be attempted through a package of
agency policies and operating procedures.

Prior to the EPA Agenda, the term brownfield generally held a
negative meaning, both environmentally and investment-wise. It
referred to former industrial properties that were now unused due
to uncertainty over environmental remediaton liability. EPA’s pro-
gram sought to transform this meaning, to change the language of
brownfields from talk of obstacles to talk of opportunity. An April
1996 report issued by EPA reflects this shift: “T'he Brownfields
Action Agenda will help reverse the spiral or unadressed contami-
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nation, declining property values and increased unemployment
often found in inner city industrial areas.” As such, the EPA
Agenda suggested that the brownfields issue was not just about lim-
iting the liability of banks and real estate developers; it was also
about providing inner-city residents with a strategy to improve the
economy and environmental health of their communities.

The EPA Agenda called for several changes in agency policy
and operating procedures. These changes included, among other
things: (1) removing thousands of properties from the national
tracking list of contaminated sites;”' (2) prospective purchaser
agreements, in which EPA agreed not to sue new owners for
cleanup of contamination that occurred prior to purchase; (3)
land use-restrictions, in which new owners agreed to limit future
use to commercial and industrial purposes, in exchange for EPA’s
release of cleanup liability; (4) national and regional brownfields
pilots, in which EPA provided grants to states and local govern-
ments to help cleanup and redevelopment contaminated proper-
ties; and (5) Community Reinvestment Act (CRA) credits, in which
banks could fulfill CRA’s local-lending obligations by providing
loans for brownfields cleanup and redevelopment.

In addition to the EPA Agenda, recently federal legislation was
passed that could provide further liability protection for banks and
other lending institutions. The 1996 Asset Conservation, Lender
Liability and Deposit Insurance Protection Act , creates a new
“lender exemption” under CERCLA. This exemption permits
banks to take certain specified actions without triggering
Superfund liability. These exempted actions include foreclosure,
resale and leasing of the premises. Although there still remain
many actions that could trigger Superfund liability, especially
lender actions that might influence how a landowner manages
environmental problems on a given site, the federal legislation
does provide greater clarity and certainty. At least in regard to the
actions specifically exempt, banks and other lending institutions
should be better able to determine their liability.
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As discussed earlier, CERCLA is not the only law that creates
liability for the cleanup of contaminated properties. There are
laws in virtually every state that establish CERCLA-type liability
schemes for environmental remediation. The policy debates
around brownfields reclamation have therefore focused not only
on CERCLA, but on state hazardous waste laws as well.

Who Is Reclaimed?

As the previous sections on open space conversion and brown-
fields reveal, metropolitan land-use and hazardous waste remedi-
ation are closely linked to the fate of the urban poor. Because the
urban poor often tend to be people of color, these issues also raise
difficult questions of equity and justice. How do the location of
contaminated sites, and the rules governing environmental liabil-
ity, impact the economic and health conditions in communities of
color? Do the negative economic and environmental conse-
quences of open space conversion affect all ethnic groups equal-
ly? Will browntfields reclamation provide tangible benefits, in
terms of economic development or environmental quality, for the
communities where brownfields are located, or will reclamation
mostly benefit investors from outside the community?

The questions presented above all fall within the larger policy issue
of what is now generally called “environmental justice.” The envi-
ronmental justice movement is based on the growing recognition
that poor communities and minority populations are subject to dis-
proportionately high health and environmental risks. Government
policies that have either encouraged or ignored this disproportionate
allocation of risks have been justifiably classified as examples of “envi-
ronmental racism.” The goal of the environmental justice movement
is to empower disadvantaged communities, and to educate and pres-
sure government agencies, to ensure that environmental protection
policies benefit all citizens, not just the white and the rich.
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From both a racial and an environmental standpoint, environ-
mental justice is a significant and long-overdue development. The
movement represents the convergence of two agendas that tradi-
tionally had little interest in or understanding of each other—civil
rights and environmental protection. More specifically, it forced
the environmental movement to confront some of the racist and
class-driven aspects of its political platform. Environmentalists
had come to consider environmental protection as something dis-
tinct from, or something above, the struggle for justice and equi-
ty. By demonstrating that levels of environmental protection were
closely related to citizens’ race and wealth, environmental justice
advocates laid bare the falsity of this position.

By the time EPA began developing its Brownfields Action
Agenda, the environmental justice movement was already in high
gear. For several years, disadvantaged communities had begun to
organize around health and environmental issues, and had man-
aged to force changes in government and corporate policy.
Several successtul environmental justice law suits and administra-
tive challenges had been filed. Additionally, President Clinton
took two actions that helped raise the political profile of the move-
ment. First, in 1993 the National Environmental Justice Advisory
Council (NEJAC) was established to provide independent advice,
consultations and recommendations to the EPA Administrator on
environmental justice matters. Second, in 1994 President Clinton
issued Executive Order 12898, which called for federal agencies
to take actions to address environmental justice in minority and
low income populations.

Given these developments in the area of environmental justice,
the push for browntfields reclamation was met with both anticipa-
tion and skepticism. On the one hand, brownfields reclamation
provided an opportunity to cleanup and improve economic and
environmental conditions in many poor and minority neighbor-
hoods. On the other hand, brownfields reclamation also called for
less stringent cleanup standards and shielding banks and investors
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from remediation liability. Furthermore, there were no guarantees
that the new jobs made possible by reclamation would go to the
people who lived in the communities where brownfields were
located. Thus, it was possible that brownfields reclamation could
lead to a continuation or worsening of health and economic con-
ditions in poor and minority neighborhoods.

Skepticism about brownfields reclamation was based on more
than environmental justice concerns. It was based on previous
negative experiences with urban renewal policies. During the
1960s, state and federal governments implemented many pro-
grams aimed at improving housing and economic development in
inner cities. These programs failed for several reasons. The wide-
spread development of housing projects was thought to have iso-
lated and stigmatized poor minority populations, and to have led
to increased crime and segragation. The renovation of older
neighborhoods often resulted in gentrification, in which neigh-
borhood residents were priced out of their own communities. The
economic development programs were often focused on business-
es that did not hire from the community. Thus, the jobs that were
created often did not benefit those who lived in the neighborhood.
From the perspective of many inner city residents in the areas tar-
geted for redevelopment, urban renewal essentially meant
removal of poor and minority people.”

Many suspected that the 1990s brownfields agenda would be a
repeat of the 1960s urban renewal experience. These concerns
were expressed poignantly by Olin Webb, a construction engineer
and long-time resident of the Bayview-Hunters Point neighbor-
hood in San Francisco. Bayview-Hunters Point contains numer-
ous contaminated and abandoned properties, and a majority of its
residents are minorities. The neighborhood has therefore been a
focal point for government and private sector brownfield initia-
tives in the San Francisco Bay Area. Many of these initiatives have
been portrayed by government and investors as community rede-
velopment projects. Mr. Webb, however, views these initiatives as
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part of a longer and more disturbing pattern: “As far as I'm con-
cerned, a brownfield is just a Superfund site. African Americans
bore the brunt of the poison and pollution when they were
Superfund sites, but now they are not going to be a part of cleanup
and redevelopment. From my neighborhood’s perspective, brown-
fields redevelopment means that African Americans are being
passed over and moved out.””

As discussed in the previous section on CERCLA reform
efforts, the EPA began developing its Brownfields Action Agenda
in early 1995. By this time, the environmental justice movement
had become a powerful political force, and President Clinton had
recently issued his 1994 Executive Order on Environmental
Justice. Thus, at least at the level of government policy, environ-
mental justice and brownfields reclamation became major politi-
cal priorities at a similar point in time.

The concurrent political ascendance of environmental justice
and brownfield issues forced the Clinton Administration to devel-
op new strategies to handle this emerging policy nexus. In terms of
a best case scenario, they were looking for ways to stitch the two
movements together—to integrate equity, environmental cleanup,
and economic revitalization into one coherent and mutually-rein-
forcing policy agenda. In terms of damage control, they wanted to
avoid a situation where the environmental justice and brownfields
agendas were in visible contradiction, mutually undermining each
other.

The Clinton Administration’s first significant effort to integrate
environmental justice and brownfields policies took place in the
context of the National Environmental Justice Advisory
Committee. In 1995, NEJAC and EPA co-sponsored a series of
public dialogues on brownfields and urban revitalization. The dia-
logues were held in five cities (Boston, Philadelphia, Detroit,
Oakland and Atlanta) and focused on EPA’s plans to adopt new
brownfields cleanup and redevelopment policies. NEJAC’s public
dialogues involved persons from varied backgrounds and with var-
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ied objectives. Among those who participated were persons from
community groups, government agencies, religious groups,
unions, universities, banks and philanthropies.

Although the NEJAC dialogues revealed that there was broad
interest in the issue of brownfields, they also revealed the pro-
found gulf of both objectives and language that existed between
different stakeholders. The word “redevelopment” was being used
by all the participants in the NEJAC dialogues, but the term clear-
ly meant different things to different people. For the real estate
investors and banks, redevelopment meant removing the liability
risks associated with property transactions at sites where there were
toxic contamination concerns. For environmental justice advo-
cates, redevelopment meant ensuring that health conditions and
the economic self-reliance of poor, inner city residents were
improved, not worsened, by brownfields reclamation.

The divisions that emerged at the 1995 NEJAC dialogues have
continued to define the evolution of the brownfields issue. In the
San Francisco Bay Area, for instance, many of the local partici-
pants in the Oakland NEJAC dialogue went on to form the San
Francisco Bay Area Regional Brownfields Working Group (SF
Browntfields Working Group). Although the group includes mem-
bers from the lending, business and regulatory communities, the
main focus of the group’s work is to promote environmental jus-
tice in the context of the brownfields issue, to strengthen commu-
nity-leadership and participation in efforts to redevelop contami-
nated properties.

To help advance these environmental justice goals, in May of
1997 the SF Brownfields Working Group organized a brownfields
workshop entitled “Community Development & Environmental
Restoration.” Unlike the 1995 NEJAC dialogues, the SF
Brownfields Working Group workshop was not designed to help
EPA formulate new hazardous waste cleanup policies. Rather, the
goal of the 1997 workshop was to educate community leaders on

existing government policies and lending/financing options in the
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brownfields area. It provided information on how local non-prof-
its and small businesses can take the lead, and leverage resources,
to clean up sites and put them back into productive use. As such,
the focus of the workshop was on helping neighborhoods to
become the initiators, rather than the victims, of brownfields
reclamation.

At the same time as groups like the SF Brownfields Working
Group are pushing ahead on the environmental justice front, other
stakeholders are seeking to frame the brownfields issues in terms of
pure investment opportunities. For instance, in March of 1997, a
new monthly national magazine, Brownfield News, was launched
in Chicago. The magazine proclaims itself to be “The Source of
the Distressed Property Market,” and contains articles on industri-
al real estate forecasts, investor insurance coverage, strategies to
reduce expenditures on environmental cleanup, and new legisla-
tive proposals to reduce investor and lender liability. In the pages
of Brownfields News, one is not likely to find discussion of eco-
nomic equity, public participation or environmental racism. These
issues simply fall outside the investment scope of the publication.

The point here is not the portray the SF Brownfields Working
Group and Brownfield News as two opposite ends on a spectrum
of good and evil. Clearly, environmental justice advocates need to
access and leverage private capital to achieve their community
empowerment goals. Local non-profits and government agencies
can take the lead in defining how neighborhood redevelopment
should proceed, but only the private sector can provide the finan-
cial resources to make these plans work. Given that the private
sector will be the ultimate engine of brownfields reclamation,
much of the information presented in Brownfield News could be
used to further the environmental justice agenda. It could be
viewed as a tool for helping communities take control of their eco-
nomic and environmental future.

Despite the potential confluence of interests, however, envi-
ronmental justice advocates remain wary of the growing role of
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the lending and investment communities in brownfields redevel-
opment. As with urban renewal in the 1960s, there is concern that
the brownfields issue is being economically and politically high-
jacked by interests that have no connection with, or true concern
about, the communities they claim to be helping. In the language
of investors and lenders, struggling communities and poisoned cit-
izens can be readily reduced to the term “distressed property mar-
ket,” a market in which profit alone becomes the governing rede-
velopment principle.

In the brownfields debate, environmental justice advocates
have posed a critical question: Can there be a commitment to
urban neighborhoods, economic equity and public health when
remediation policy and investment are driven by profit alone? The
answer to this question will impact citizens and communities
across the nation.

Metropolitan Vantage Point

The origins of suburban sprawl, toxic contamination and inner
city decline are complex. Given this complexity, there are no sim-
ple policy solutions to these problems. The scope and interrelat-
edness of the issues do not lend themselves to tidy, reductionist
answers.

While there may not be simple solutions, there are nonetheless
specific and important policy steps that can be taken to improve
the situation. Particularly in the areas of metropolitan land gover-
nance and the remediation regulatory framework, there are policy
options that can and should be pursued. These options are dis-
cussed below.

In the area of metropolitan land governance, there needs to be
a recognition that our municipal governments often lack the legal
capacity to deal with the problems facing our cities. Jurisdiction
over land regulation generally resides at the county level, yet the
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problems of open space loss and inner city disinvestment fre-
quently operate on a larger metropolitan scale.” So long as land-
use planning, property taxes and municipal services are handled
by county governments, different counties will lack either the
means or the incentive to deal with metropolitan wide land-use
problems.

lustrations of the inadequacy of current metropolitan gover-
nance are easy enough to find. A county that chooses to protect
open space cannot generally prevent a neighboring county from
encouraging sprawl, and adding to traffic and air pollution. Inner
city counties containing large numbers of contaminated proper-
ties cannot require that surrounding suburban counties help fund
remediation. In many metropolitan areas, there is no way to
ensure that affordable housing is available to middle and lower
income residents, because each county is seeking to upgrade its
tax base.

The inadequacy of metropolitan governance is particularly
acute in the land-use area. As Joe Bodovitz of California
Environmental Trust, a non-governmental organization focused

on growth-management issues, observed:

“Sustainable environmental planning comes down to three basic
elements: land, air and water. In the Bay Area, the Regional Water
Quality Control Board has the region-wide institutional capacity to
deal with water quality and the nine-county Bay Area Air
Quality Management District has the institutional capac-
ity to deal with air quality. The problem is that there is no
region-wide institution with the capacity to adequately
deal with land, and without the land element, the enwvi-
ronmental quality of the Bay Area cannot be preserved.””

In 1991, state legislation was introduced in California that
would have helped establish the foundation for meaningful met-
ropolitan governance in the San Francisco Bay Area. The pro-
posed legislation called for the consolidation of several existing
regional institutions and agencies into one governmental entity
called the Regional Commission. Despite the support of the envi-
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ronmental, minority rights and affordable housing advocates, the
bill creating the Regional Commission was rejected by the
California legislature. This rejection was due in large part to two
factors. First, some existing agencies proved unwilling to transfer
authority or funding to the new Regional Commission. Second,
many less populated Bay Area suburban communities were con-
vinced that the Regional Commissionis agenda would be domi-
nated by urban interests.

Although recent efforts to strengthen metropolitan-wide gover-
nance did not succeed in the San Francisco Bay Area, other cities
have had better luck. In 1978, for instance, Portland, Oregon vot-
ers approved the creation of a new multi-county agency, the
Metropolitan Services Agency, with significant land-use authority.
The Metropolitan Services Agency, or “Iti-Met,” whose coun-
cilors are elected from the city’s three counties, has jurisdiction
over development, housing and open space preservation for the
entire Portland metropolitan area. Portland’s multi-county agency
has been credited with preventing the sprawl, traffic congestion
and affordable housing shortages that have plagued many other
cities.

While a Tri-Met-type agency may not be the appropriate solu-
tion for all cities, Portland has at least provided an important
model for metropolitan governance. The citizens of Portland have
demonstrated that it is indeed politically possible to create metro-
politan institutions that operate at the same scale as the land-use
problems confronting our cities.

In the area of brownfields remediation policy, the critical task
will be to place environmental and economic justice issues at the
center of the redevelopment process. Through the federal EPA
Brownfields Action Agenda, and similar state environmental
reforms, the liability framework for contaminated properties is
beginning to change. State and federal laws and regulations
increasingly offer enhanced protection to investors who are willing
to purchase sites with real or perceived hazardous waste problems.
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While these investors will likely help put brownfields back into
economic use, it remains unclear what impact this redevelopment
will have on inner-city communities and the environment.

Governments can play an important role is shaping the rede-
velopment process. Most significantly, governments can provide
a regulatory framework that will point the private sector, the
underlying engine of brownfields redevelopment, in a more envi-
ronmentally progressive and equitable direction. They can refuse
to accept lower cleanup and health standards for properties locat-
ed in poor, inner city neighborhoods. They can develop more
powerful tax incentives, along the lines of the federal
Community Reinvestment Act, to ensure that brownfield rede-
velopment loans from private banks are made to businesses from
within distressed neighborhoods. They can adopt policies that
link cleanup liability protections to whether the proposed rede-
velopment project will have tangible health and economic bene-
fits to the local community.

One possible model for integrating remediation reform with
environmental justice is the federal Small Business
Administration.” The Small Business Administration establishes a
program which encourages federal agencies to favor small busi-
ness enterprises in the awarding of government contracts, so long
as these enterprises possess the capacity and expertise to fulfill the
contracts. The program recognizes that: (1) smaller enterprises,
because of economies of scale and vertical integration, are often
underbid by larger national or international companies; and (2)
there are valid policy reasons for providing some degree of pro-
tection for these smaller enterprises, which are often owned by
and employ workers from the local community. The Small
Business Administration provides a means to protect and promote
these neighborhood, community focused, businesses.

EPA and other state environmental agencies could establish
liability release programs that operate similarly to the Small
Business Administration. The decision of whether to release a pri-
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vate party from future cleanup liability could be based, in part, on
whether the private party is a community enterprise. EPA and
other state environmental agencies could establish a policy
wherein community enterprises were expressly favored in the
granting of liability releases. This type of liability release program
would help promote environmental justice goals by helping
ensure that community enterprises participate in the economic
benetits of brownfields reclamation.

Another possible model for integrating remediation reform
with environmental justice are the Restoration Advisory Boards,
created to help deal with environmental cleanup issues relating to
military base closures.” These boards are charged with helping
develop and monitor the remediation process.” In theory, their
job is to ensure that policies treat military bases as integrated com-
munities rather than a collection of discrete and independent
properties. As such, they promote solutions that are responsive to
the broader community impacts of base closures and environ-
mental cleanup. EPA and other state environmental agencies
could establish community-based boards along these lines, which
would then help guide neighborhood remediation policy and
objectives. These boards would help ensure that government deci-
sions regarding cleanup standards and liability are dealt with from
a community-based, rather than a parcel-by-parcel, perspective.

Through the 1993 Executive Order and the 1995 NEJAC pub-
lic dialogues, the Clinton Administration has taken several bold
symbolic steps in the area of environmental justice. Now what is
needed are policies to translate this rhetoric into political and eco-
nomic reality, so that brownfields reclamation can contribute to
the larger reclamation of America’s troubled cities. The
Community Reinvestment Act, the Small Business Administration
and Restoration Advisory Boards provide a starting point for devel-
oping and implementing such policies.
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The City Frontier

For centuries, the U.S. frontier was about breaking the land, of
pushing the geographic edges of development continuously out-
ward. As suburban sprawl, urban decay and environmental pollu-
tion have made plain, however, that frontier has reached its end.
Ecologically, economically and politically, the paradigm of uncon-
trolled and continuous outward land development cannot be sus-
tained.

The frontier before us now is about forging new relationships
among our cities, farmlands and wildlands. It is about construct-
ing policies and economies that promote the health and liveli-
hood of all our citizens, not just the privileged. The effort to rec-
oncile open space, brownfields and justice issues is on the leading
edge of this new frontier. The success or failure of this effort will
impact not only the fate of our cities, but the fate of our ecology
and economy as well.
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Chapter 2

Roughshod

Northwest Forests
and the Constitution

The salvage logging rider adopted by Congress in 1995 has been
widely criticized by the environmental community. This rider
aims to insulate salvage logging timber sales from forestry and
wildlife laws through a congressional declaration that such sales
were “deemed to satisfy” existing environmental laws.! Because
this language was intended to prevent application of environmen-
tal laws to salvage logging sales, the provision has become known
as the “logging without laws” rider.

The environmental community’s critiques of the rider have
focused mostly on the political and ecological aspects of the pro-
vision. Politically, environmentalists have argued that the rider
would reverse the legislative progress that forest protection advo-
cates have made over the last twenty-five years, and that it would
jeopardize President Clinton’s Option 9 plan for the Pacific
Northwest, that was developed in 1993 to help resolve the Spotted
Owl controversy. Ecologically, environmentalists have argued that
the rider would severely damage forest health, and destroy critical
habitat for endangered fish and wildlife.

The political and ecological critiques provide solid grounds on
which to repeal the salvage logging rider. There may, however, be
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an even more powerful and fundamental reason to question and
condemn the provision. Under Article III of the U.S. Constitution,
the judiciary is given ultimate and final authority to determine
legal compliance or violation in specific cases or controversies. By
including language in the rider that simply declares a certain cate-
gory of timber sales satisty (comply with) legal requirements,
Congress may have overstepped its constitutional authority. As
such, portions of the “logging without laws” rider may violate the
separation of powers doctrine, and therefore be unconstitutional.

The Independence of the Courts

Article III of the U.S. Constitution sets forth the judiciary’s power
to review and rule on cases or controversies arising under the
Constitution or the laws of the United States. The U.S. Supreme
Court has held that this constitutional provision prevents the exec-
utive or legislative branches from impermissibly intruding upon
judiciary’s ultimate authority to resolve specific legal cases or con-
troversies. The seminal U.S. Supreme Court decision on the ques-
tion of when Congress has impinged on the Court’s traditional
role is United States v. Klein.’

In United States v. Klein, the Court considered the constitu-
tionality of a 1870 legislative provision that sought to remove judi-
cial jurisdiction over cases currently pending before the U.S.
Supreme Court. Writing for the Court, Chief Justice Salmon P.
Chase concluded that “Congress had inadvertently passed the
limit which separates the legislative from the judicial power by
actually directing the disposition in a particular case.” The Klein
decision stands for the principle that, although Congress may
repeal or amend the substantive provisions of legislation, it lacks
the constitutional power to compel a particular judicial conclu-
sion in a pending case, or a particular class of cases.

The language of the salvage logging rider is a prime example of
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the type of congressional intrusion that Article III and the Klein
decision sought to prohibit. Without any reference to the substan-
tive requirements or components of the relevant environmental
laws (such as the National Environmental Policy Act, National
Forest Management Act, and Endangered Species Act), the rider
simply asserts that salvage logging satisfies these laws’™ provisions.
The rider is nothing less than an explicit Congressional attempt to
mandate a particular judicial conclusion to a specific class of cases.
By deeming compliance in the legislation, Congress sought to pre-
empt the Court’s right to determine compliance in the courtroom.

Congress clearly has the constitutional authority to amend or
repeal provisions of environmental laws, or any laws for that mat-
ter. Congress also has the constitutional authority to limit the
application of laws, or to create legislative exemptions for a certain
class of activities. Thus, Congress could certainly pass legislative
amendments declaring that the National Environmental Policy
Act, National Forest Management Act, and Endangered Species
Act will not apply to salvage timber sales. The creation of such
exemptions would be a constitutionally legitimate means for
Congress to insulate salvage logging from environmental and
wildlife protection restrictions.

To formally amend, repeal or limit these environmental laws,
however, would likely be an explosive move politically. Such
changes could not simply be tacked on as a rider to omnibus fund-
ing legislation in the manner that the salvage logging rider was
inserted into the 1995 Recissions Act. They would have to work
through the Senate and House committee process, and would
therefore be subject to extensive hearings and public scrutiny.
The environmental community would use such hearings and
public scrutiny to full political advantage, targeting Congress
members who proposed and supported these changes.

Given the potential political costs of formally weakening or
repealing environmental legislation, it is understandable why
members of Congress who supported increased logging were
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more inclined to take a legislative short cut. Instead of amending
environmental laws, it was much easier to simply deem that
actions which may violate the substantive requirements of laws
were, nonetheless, still in compliance.

The public and the judiciary had been confronted with a simi-
lar situation in 1990, when Congress enacted the Northwest
Timber Compromise. In this legislation, Congress declared that
timber management plans in thirteen national forests in Oregon
and Washington provided “adequate consideration” for habitat
protection requirements under the Endangered Species Act.” The
constitutionality of this “adequate consideration” language was
reviewed by the Ninth Circuit Court of Appeals in Robertson v.
Seattle Audobon Society.*

In Robertson, the Ninth Circuit found that the language of the
Northwest Timber Compromise violated the separation of powers
doctrine. The Court held that the “critical distinction, for purposes
of deciding the limits of Congress’s authority to affect pending liti-
gation through statute, is between the actual repeal or amendment
of the law underlying the litigation, which is permissible, and the
actual direction of a particular decision in a case, without repealing
or amending the law underlying the litigation, which is not permis-
sible.” Finding that the “adequate consideration” language did not
in fact amend or repeal any provisions in the environmental laws,
the Ninth Circuit concluded that Congress had exceeded its law-
making authority and intruded into the judicial arena.

The Ninth Circuit’s Robertson decision strikes to the very heart
of the constitutional debate over the salvage logging rider. It rais-
es the question of whether Congress possesses the constitutional
authority to simply deem that certain projects or activities comply

with existing environmental legislation.
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A Bad Decision Revisited

The Supreme Court’s decision in Klein and the Ninth Circuit’s
decision in Robertson both point to the constitutional conclusion
that the salvage logging rider violates the separation of powers doc-
trine. This conclusion, however, is weakened and possibly contra-
dicted by a 1992 Supreme Court decision, which involved an
appeal of the Ninth Circuit’s constitutional interpretation of the
“adequate consideration” language in the Northwest Timber
Compromise.

In this 1992 decision, also entitled Robertson v. Seattle Audobon
Society, the Supreme Court reviewed the Ninth Circuit’s determi-
nation that the “adequate consideration” language violated the sep-
aration of powers doctrine. Writing for the Court, Justice Clarence
Thomas set forth a rather novel interpretation of the Northwest
Timber Compromise. According to Justice Thomas, the “adequate
consideration” language did in fact amend several U.S. environ-
mental laws, by permitting compliance either through these laws’
existing provisions, or through compliance with the Northwest
Timber Compromise.® Because Justice Thomas found that the
environmental laws had in fact been amended, he concluded that
“there is no reason to address the Ninth Circuit’s interpretation of
Klein”

Although Justice Thomas’s opinion is certainly a creative inter-
pretation, it rests on some very thin and dubious jurisprudential
grounds. Even if one accepts Justice Thomas’ view that the
Northwest Timber Comprise provided two ways of satistying envi-
ronmental laws, one of these ways still appears to run afoul under
separation of powers. More specifically, the adequate considera-
tion language still directs a particular finding—that the timber
management plans are in compliance with all environmental
laws. There is no new, or alternative standard articulated, which a
court could then interpret or apply in conjunction with other pre-
vious environmental law provisions. Rather, there is simply the
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expression of a bald legal conclusion, that compliance exists.

More importantly, however, Justice Thomas’s view should not
be accepted because in fact Congress made no substantive
changes to the law. The Congressional intent of the “adequate
consideration” language was not to create a new standard for
achieving compliance, but rather to prevent application of envi-
ronmental laws to certain controversial timber management
plans. As constitutional scholar Amy Ronner observed, “the
Supreme Court focused not on what Congress actually did, but
on what Congress might have done, because Congress might
have modified the old laws instead of directing that compliance
with new provisions satisfied the old laws . . . from Robertson
emerges the notion that how Congress does what it did is virtual-
ly meaningless.” In short, the Court ignored the legislative lan-
guage that was actually in dispute, and instead focused on the
constitutionality of hypothetical legislation that Congress could
have adopted. Because Congress could have amended the envi-
ronmental laws at issue, the Court found that that was in fact
what Congress had done.

Defenders of the Supreme Court’s decision in Robertson, and
of the “deemed to satisty” language in the salvage logging rider,
have also invoked the separation of powers doctrine to support
their position. According to Mark Rutzick, a timber industry attor-
ney, invalidation of the provision would represent judicial intru-
sion into the legislative arena, in that the courts would be improp-
erly setting aside a democratically enacted law.” Rutzick maintains
that, when read with other provisions of the salvage logging rider,
the “deemed to satisfy” language simply clarifies that the law
should be enforced notwithstanding any conflicting provisions in
other laws. As such, Rutzick rightly points out that the main pur-
pose of the “deemed to satsify” language was to excuse the rider
from compliance with environmental laws such as the
Endangered Species Act, National Forest Management Act and
National Environmental Policy Act.
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Yet, Rutzick’s point is exactly the reason why Justice Thomas’s
opinion in Robertson, and the rider, are fundamentally flawed.
Exempting a government action from compliance with a law is
not the same as a bald declaration that a government action is in
fact complying with, or satistying, the substantive requirements of
the law. The former is a valid political decision. The latter is legal
conclusion, and in the case of the salvage logging rider, a critical
misrepresentation.

The constitutional dimensions of the salvage logging contro-
versy have not been lost on environmentalists. In the Fall of 1995,
twenty two environmental groups from the United States,
Canada, and Mexico filed a petition with the North American
Commission on Environmental Cooperation (NACEC), estab-
lished under NAFTA’s environmental side agreement. The thrust
of the NACEC petition was that provisions of the U.S. salvage log-
ging rider blocked judicial review and therefore prevented effec-
tive enforcement of environmental laws. This, according to the
petitioners, violated the terms of the environmental side agree-
ment, which mandated that each NAFTA nation effectively
enforce all environmental laws.

As Patti Goldman, an attorney with the Sierra Club Legal
Detense Fund, stated in the NACEC petition: “The logging rider
effectively suspends enforcement of environmental laws for log-
ging of old-growth forests under Option 9 and salvage logging.
For both logging programs, the rider provides that whatever envi-
ronmental analysis is produced and whatever procedures are fol-
lowed by federal agencies for such timber sales shall be deemed
to satisfy the requirements of several specifically listed and all
other applicable federal environmental and natural resource
laws.”"

The point raised in the NACEC petition is closely related to the
constitutional argument. In short, legislative language that simply
deems actions to be in compliance with the law blocks judicial
enforcement and review. Under NAFTA’s environmental side
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agreement, such language violates international law. Under separa-
tion of powers analysis, such language violates the U.S. constitution.

In response to national and international criticism, the Clinton
Administration has taken steps to prevent, or at least limit, imple-
mentation of the salvage logging rider’s “deemed to satisty” lan-
guage. On August 9, 1995, the Departments of Agriculture,
Interior, Commerce, and the Environmental Protection Agency
issued a Memorandum of Understanding (MOA) on timber salvage
logging. In the MOA, the federal agencies pledged to conduct their
activities in a manner “consistent with the National Environmental
Policy Act and the Endangered Species Act” and to “implement sal-
vage sales with the same substantive environmental protection as
provided by otherwise applicable environmental laws.”"

Although the Clinton MOA may provide an interim political
solution, and may lessen the impact of the salvage logging rider on
forest protection, the document does nothing to resolve the con-
stitutional issues raised. The President’s decision to refuse or limit
enforcement, though a welcome development, merely creates a
standoff between the executive and legislative branches. The
MOA does not clarify whether citizens can still seek judicial
review to ensure that salvage logging complies with federal envi-
ronmental laws. The constitutionality of the underlying provision
remains unchallenged.

As the NACEC petition and Clinton MOA indicate, it is time
to revisit the Supreme Court’s 1992 Robertson decision. By strik-
ing down the salvage logging rider’s “deemed to satisty” language,
the judiciary can send a clear constitutional message that
Congress will not be allowed to take political short cuts around
the separation of powers doctrine. It would highlight that while
Congress may adopt or change laws, it is ultimately the role of the
courts to determine compliance or violations.

Moreover, this issue has implications far beyond the salvage
logging rider. Increasingly, Congress is using riders in appropria-
tion bills as a means to suspend or prevent application of environ-

38



Roughshod

mental laws to specific projects. Thus, even when the Salvage
Logging Rider expires, the separation of powers issues raised by
the rider will not be moot. It is therefore critical that we reexam-
ine, and reject, Justice Thomas’s reasoning in the Robertson deci-
sion. This would place both constitutional law and environmental

law on a much better course.
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Chapter 3

Blaming Wildlife

The Endangered Endangered Species
Act

If the conservative majority in Congress have their way, the newest
political scapegoat may in fact be a goat. Or if not a goat, then
maybe a bear, or a condor, or an owl. In the current anti-govern-
ment congressional atmosphere, a powerful coalition of ranchers,
developers and manufacturers has taken aim at the federal
Endangered Species Act (ESA). This coalition, calling itself the
wise use movement, maintains that one of America’s chief imped-
iments to economic growth is our national obsession with wildlife
protection. The wise use movement maintains that the wisest use
for our natural resources is maximum extraction, and that envi-
ronmental policies must be rolled back to enable such usage and
extraction.

Wise-users have chosen the ESA and wildlife protection as their
political focus. Spearheaded by Rep. Don Young (R-Alaska), the
chairman of the House Public Lands and Resources Committee,
legislative efforts are underway to reverse the gains environmental
protection advocates have made over the past twenty years. Despite
evidence that most Americans favor strengthening environmental
laws." Young is pressing forward with a package of reforms that is
likely to facilitate and encourage ecological deterioration.
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Young’s EXSA reforms would allow the government greater leeway
in authorizing the killing of endangered species and destruction of
their critical habitat. Young would also give economists a central
role in determining whether a species is facing extinction, by requir-
ing the government to conduct cost benefit analysis studies before a
species can be listed as endangered. Finally, the proposed reforms
would require the government to compensate private landowners
for not destroying critical habitat for endangered species.

In response to these congressional proposals, more than 150
environmental, Native American, scientific, business and labor
groups have joined together to form the Endangered Species
Coalition. Becky Dinwoodie, Northwest regional coordinator for
the coalition, predicts that the debate over reauthorization of the
ESA promises to be the conservation fight of the century.

Scapegoating the Owl

The wise use vs. wildlife debate has been propelled to center stage
largely by the recent logging controversies in the Pacific
Northwest. In lawsuits filed by the Portland Audobon Society, the
Seattle Audobon Society and other environmental groups in the
early 1990s, it was determined that the federal government issued
logging permits in violation of the ESA and other environmental
laws. These permits authorized logging of old-growth forests that
were designated as critical habitat for the endangered spotted owl.

As a result of the litigation, the timber contracts were invali-
dated and logging was suspended until the impacts on the spot-
ted owl could be assessed. To help resolve the Northwest Forest
conflict, in 1993 the Clinton Administration helped negotiate the
Option 9 settlement. The settlement was entitled Option 9
because the Clinton Administration rejected the eight settlement
proposals put forth by the National Forest Service, deeming them
too restrictive of logging, and instead developed its own ninth
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proposal. Although Clinton’s Option 9 compromise convinced
many of the environmental groups to drop their suits, this did lit-
tle to dampen the animosity between the timber industry and
environmentalists.”

Citing the mill closures resulting from the canceled logging
contracts, wise-users launched a campaign to discredit wildlife
protection laws. This campaign was based on two basic assump-
tions: first, that wildlife protection hurts the American economy;
and second, that environmentalists vastly exaggerate the ecologi-
cal threats posed by industry. Not surprisingly, these arguments
found a receptive audience in those communities that were hard-
est hit by timber industry layoffs. Yet a critical look at the assump-
tions underlying the anti-ESA campaign reveals that owls—and
environmentalists—are not to blame.

Wise-use advocates assert that strong environmental laws hurt
the economy. At the Massachusetts Institute of Technology, polit-
ical science professor Stephen Meyer decided to test this claim by
assessing the impact of environmental regulations on state
economies.” The MIT study found that states with the strongest
environmental laws also have the strongest economies. States that
neglect to protect their environments face long-term decline for a
simple reason: The environmental irresponsibility of one industry
negatively affects many others.

The Pacific Northwest timber industry is a prime example. The
destructive clear-cutting of Pacific Northwest forests may have
brought bountiful profits to the timber industry, but it has damaged
many others.* Commercial fishing has suffered as rivers have filled
with silt from the erosion of exposed hillsides. Tourism has also
been hurt, since visitors have little interest in visiting clearcuts and
stumps. In addition, taxpayers have often been forced to pay for the
environmental restoration necessary to repair the damage caused by
destructive logging. These cumulative losses often outweigh the
benefits to one particular industry, resulting in overall economic
decline.
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This is why Oregon’s economy continued to grow, and overall
state employment increased, during the early 1990s.” To be cer-
tain, communities dependent on national forest timber were hurt
by increased forest protection. As Stephen Yaffee, a forest policy
expert noted, “These communities were on the front line in swal-
lowing the economic impacts” of decreased logging.® These
impacts, however, were inevitable as the region’s timber base
moved toward total depletion, as raw log processing jobs moved
overseas, and as the timber industry moved toward greater mech-
anization. The economic downturn of logging-dependent com-
munities thus began long before the forest protection battles of the
early 1990s, and was likely to continue regardless of whether log-
ging was permitted in the spotted owl’s critical habitat.

Moreover, the depletion of the Pacific Northwest’s timber base
was due not to environmental laws, but rather to the U.S. govern-
ment’s and timber industry’s mismanagement and over-exploita-
tion of our national forests.” After generations of unsustainable
logging, more than ninety-five percent of our nation’s native
forests have been cut down. This is why American timber compa-
nies are moving to British Columbia, Siberia and Southeast Asia
and laying off American workers. Although the economic plight of
timber-dependent communities is real, and needs to be recog-
nized and responded to, we must remain clear about the true
causes of their predicament.

ESA opponents also claim that the law has prevented govern-
ment agencies from completing vital projects—such as dam,
roads, and military cleanups. In fact, that hasn’t happened.
Between 1979 and 1991, more than 120,000 government projects
were reviewed to make sure they were in compliance with the
ESA. Thirty-four were terminated. This is less than .01 percent of
all proposed projects.” Although a few notable projects, such as
logging in spotted owl habitat, were temporarily delayed or modi-
fied, these delays and modifications have proven extremely rare.
As the ESA plainly states, such measures are only required when
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a projects is “likely to jeopardize the continued existence” of a list-
ed species.

The second wise use argument— that environmentalists trump
up the dangers of all development projects—is equally suspect.
While ranchers, developers and manufacturers maintain that
threats to wildlife and species preservation are exaggerated, scien-
tific evidence clearly indicates otherwise. In a 1992 study, Harvard
biologist Edward O. Wilson concluded that, worldwide, more than
50,000 species become extinct annually, and that ten percent of all
species now on the planet will likely disappear in the next twenty-
five years.” According to Wilson, this is 10,000 times the natural
rate of extinction. Moreover, of the hundreds of species listed as
endangered or threatened under the ESA since 1973, most remain
poised on the brink of extinction.”” In fact, more species have
become extinct than have recovered since the law was enacted.

The Nature of Reform

Although the wise-use critiques of the ESA are suspect, the law
has been criticized even by environmentalists who acknowledge
that species extinction is a real problem and that environmental
protection and economic development are compatible goals.
Much of this criticism has focused on the expense and inefficien-
cy of the law’s existing species-by-species approach. Under the cur-
rent ESA scheme, separate habitat designations and recovery
plans must be developed for each species listed as endangered by
the U.S. Fish and Wildlife Service (FWS) and the National
Marine Fisheries Service (NMFS). While these habitat designa-
tions and recovery plans are the most reliable way to ensure the
survival of endangered species, they are scientifically complex and
therefore expensive.

The FWS (a subagency of the Interior Department) and
NMEFS (a subagency of the Commerce Department) are not pro-
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vided with adequate funds to fulfill their mandate under the cur-
rent species-by-species ESA scheme. As a result, the vast majority
of listed species have neither critical habitat designations nor
recovery plans. According to a 1992 study by the General
Accounting Office, critical habitat and recovery plans have been
designated for only sixteen percent of the listed species."

Given the Republicans” control of Congress, it is highly unlike-
ly that the ESA’s budget will be increased sufficiently to complete
the remaining habitat designations and recovery plans. Many
wildlife protection advocates have therefore proposed shifting the
ESA’s focus from “species habitat” to “ecosystem” protection. This
approach was set forth in the Studds-Dingell Bill to amend the
ESA. The bill, introduced by the House Merchant Marine
Fisheries Committee in 1994, was, not surprisingly, dropped by
the new Republican House leadership. The Studds-Dingell Bill
called for recovery plans to be developed for ecosystems that con-
tain a number of endangered species, rather than for each listed
species. Ideally, this would result is more efficient use of adminis-
trative and scientific resources, and therefore cheaper and better
species protection.

Although attractive to many environmentalists, the “ecosys-
tem” approach presents many practical problems. Most impor-
tantly, the scientific definition of ecosystem is less precise and
established than that of species. In the absence of hard science,
politics and economics may play a large part in defining exactly
what is a unique or endangered ecosystem. With a conservative
Congress in power, this political latitude could result in a narrow
definition of ecosystem and, therefore, less—not more—habitat
protection for endangered species.

While reforms such as the ecosystem approach entail certain
political risks, they should nonetheless be given serious consider-
ation. Realistically, FWS and NMFS have little chance of receiv-
ing the funding they need to fulfill their ESA obligations under
the current regulatory scheme. Streamlining the habitat designa-
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tion and recovery plan formulation process may be the only way
to ensure that species listed under the ESA are in fact protected.
Another, more recent, ESA reform proposal, calling for the cre-
ation of a habitat conversation trust fund, was proposed by
Representative George Miller in 1997." Miller’s proposal focuses
on improving habitat conservation on privately owned property.
Under this proposal, property owners wishing to develop property
that serves as habitat for endangered species may only do so if they
post a performance bond. This bond, which is deposited in the
habitat conversation trust fund, would be used to pay for addi-
tional habitat conservation if it becomes necessary in the future.
The proposal is an attempt to provide some certainty to landown-
ers, without locking the government into project approvals that
could eventually lead to species extinction.” Although the pro-
posed trust fund is supported by most environmentalists, some
oppose it on the grounds that the amount of the performance
bonds could define the extent to which the government may later
protect endangered species habitat. As such, opponents of the
trust fund view Miller’s proposal as an unwarranted abdication of
responsibility and authority under the Endangered Species Act.
Although ecosystem-based protection and the habitat conserva-
tion trust fund are not without their shortcomings, the proponents
of these ESA reforms have at least identified the real issues at
stake —unsustainable development and resource exploitation. As
the Republican Congress turns its attention to the ESA, these
issues must be kept at the forefront of the debate. The struggle to
reform the ESA must not degenerate into blaming endangered
species. Rather, it must focus on improving government policies
and institutions so that the ESA can more efficiently protect

wildlife and the environment.

47






Chapter 4

Words to Choke On

Free Speech
and Environmental Debate

Under the free speech laws of both the United States and
England, there are two areas in which expression has been per-
missibly restricted —in cases of defamation (libel/slander) and in
commercial situations where information may be false or mis-
leading to customers. Although the contexts in which these restric-
tions apply are quite different, both of these free speech limitations
are based upon a common principle: that there are certain
instances when the expression of inaccurate information is so
damaging to individuals or society that public communication of
such information should be illegal.

In San Francisco and London, two lawsuits have sought to apply
these free speech restrictions in the environmental field. Unlike
most environmental law cases, these suits did not involve hazardous
waste liability, pollution or any such tangible natural resource issues.
Instead, they focused on the right of individuals and corporations to
interpret specific environmental terms. What the suits reveal is that
the environment of expression, the free speech framework in which
environmental discussion takes place, is now a critical legal question.
The resolution of this question may determine not only the termi-
nology, but the substantive scope, of environmental debate.
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Misinformation in the Marketplace

In a 1992 suit in federal district court in Northern California, sev-
eral national detergent, chemical, plastics and food industry groups
sued the State of California." In the suit, the industry groups chal-
lenged the constitutionality of California’s 1990 “Green Seal” envi-
ronmental labeling law.” This law was passed in response to com-
plaints by consumer-protection groups that companies were making
false and misleading environmental claims to sell their products.

The law’s proponents cited such labels as “dolphin friendly,”
“made from recycled paper” and “ozone safe” as examples of sit-
uations where companies appears to be making certain objective
product claims. The consumer-protection groups then demon-
strated the discrepancy that often existed between the actual
products and these apparently objective claims.

The Green Seal law sought to halt the potential for deceptive
advertising by limiting the use of certain environmental terms in the
commercial context. Under the law, companies are prohibited from
making product claims such as “dolphin friendly,” “made from recy-
cled paper,” “recycled,” and “recyclable” unless the State of
California certifies that certain objective, scientific criteria are met.

The suit brought by the industry groups alleged that, by seek-
ing to outlaw corporate environmental definitions and control the
public use of language, the Green Seal law violated free speech
rights protected under the First Amendment of the U.S.
Constitution. In support of their claim, the plaintiffs maintained
that they were not merely trying to sell products. Rather, they
argued, they were seeking to discuss policy issues with the public,
and their interpretations were therefore entitled to full political
protection.

The district court rejected the plaintiffs” attempt to invoke the
broad protection of First Amendment political speech on behalf of
corporate advertising. In its decision, the court clarified that the
Green Seal law only applied in the context of product-related
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claims, and did not prohibit the plaintiffs from using the specified
terms in other situations. Because commercial speech has never
been afforded the same level of First Amendment protection as
political expression, the law was upheld as a reasonable free speech
restriction.

The district court’s ruling was affirmed on appeal by the Ninth
Circuit U.S. Court of Appeals.” The Ninth Circuit concluded that
“merchant’s commercial representations about the environmental
attributes of their wares are far more likely to mislead consumers
than editorial commentary opposing the statute or encouraging
recycling and the use of biodegradeable materials.” The Ninth
Circuit’s ruling once again stressed that there are valid reasons for
restricting free speech rights in the commercial context.

Facts and Fair Comment

In London, the McDonalds food corporation brought suit against
two English environmentalists, David Morris and Helen Steel. As
members of London Greenpeace, Morris and Steel distributed
leaflets to customers outside numerous McDonalds restaurants in
the London area. These leaflets accused McDonalds, among
other things, of “wrecking the planet,” and of encouraging tropi-
cal deforestation by raising cattle on recently deforested land in
Central and South America. The leaflets added that “What’s
wrong with McDonalds is also wrong with all the junk-food
chains. All of them hide their ruthless exploitation of resources,
animals and people behind a facade of colorful gimmicks and
family fun. . . . They are one of the worst examples of industries
motivated only by profit and geared to continual expansion. This
materialist mentality is affecting all areas of our lives, with giant
conglomerates dominating the marketplace.” In response to these
allegations, McDonalds sued Morris and Steel for libel, or as the
British press took to calling the case, McLibel.
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Because England does not have a constitution (at least not a
single written Constitutional document ), there is no exact equiv-
alent to the First Amendment free speech protection provided
under U.S. law. Instead, the English common law has developed
a somewhat comparable doctrine called “fair comment” which
provides citizens with considerable freedom to express subjective
opinions. The fair comment doctrine, however, is generally con-
sidered narrower than U.S. free speech guarantees.” English
judges are more willing than their American counterparts to scru-
tinize opinions or commentary to see whether they contain
implicit or inferred factual claims. If such factual claims can be
implied or inferred, and the claims cannot be substantiated, then
the opinions or commentary may not be protected by the fair
comment doctrine.

The McLibel litigation, which took over three years, from June
1994 to June 1997, was one of the longest libel trails in British
legal history. According to the British legal press, McDonalds,
which posted $24 billion in international sales last year, apparent-
ly believed that the threat of an expensive suit would silence
Morris and Steel. Instead, it had the exact opposite effect.” Unable
to afford a lawyer, Morris and Steel vowed to run their own
defense. Moreover, the lopsidedness of the suit created a huge
surge of international sympathy and support for the defendant-
environmentalists.

To offer encouragement and financial assistance to Morris and
Steel, McLibel support groups formed in Spain, Italy, New Zealand
and the United States. Additionally, the former Assistant Attorney
General of Texas, Steve Gardner, agreed to appear as a defense wit-
ness. Gardner testified that McDonalds consistently failed to com-
ply with Texas consumer labeling laws and made health and envi-
ronmentally-related product claims that were untrue.

In the suit, McDonalds sought to convince the court that what
was at issue was not a matter of variant opinions, but instead a mat-

ter of truth and falsechood. McDonalds put on witnesses to defend
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and substantiate what it believes are environmentally responsible
corporate practices. The company also called a nutritionist to tes-
tify about the health benefits of a diet based on hamburgers, fries
and soft drinks. McDonalds asked the court to find that these
practices were not merely arguably responsible or arguably nutri-
tious, but responsible and nutritious in fact. This finding would
provide English environmentalists with a strong incentive to keep
their opinions to themselves.

On June 19, 1997, the McLibel case was decided. Although the
court found that the plaintiffs” allegations of paying low wages,
treating animals cruelly and targeting children in advertising cam-
paigns constituted “fair comment,” all other environmental alle-
gations were found to lack a factual basis.” As a result of the rul-
ing, David Morris and Helen Steel have indicated that they plan
to take their case to the European Court of Human Rights, where
they will likely argue that English libel laws violate civil liberties
recognized under international law.

McDonalds’ victory could have the practical effect of establish-
ing corporate definitions of environmentally responsible behavior
as new legal standards. Under the recent ruling, any attempt to
characterize such behavior as irresponsible could expose the speak-
er or writer to damages for slander or libel. This new standard will
likely have a chilling effect on environmental debate in the United
Kingdom As Douglas Vick and Linda Macpherson, two English
legal scholars, observed in a recent law review article, “The irony is
that English defamation law deters critical reporting of precisely

those whose activities most directly affect the public interest.”

Controlling the Debate

Taken together, the Green Seal and McLibel cases reveal that the
relation between environmental goals and free speech is complex.

In Green Seal, we find environmentalists arguing for commercial
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speech restrictions and corporate interests trying to invoke the
political ghosts of Thomas Paine and Patrick Henry. In McLibel,
we find corporate interests proposing that corporate definitions be
adopted as legal standards while environmentalists defend their
right to dissent and disagree.

Although the posture of the Green Seal and McLibel suits are
different, in one important respect the cases are similar. At the
center of both disputes there is a common recognition —namely,
that public debate influences public opinion, and that public
opinion influences corporate profits. This is why both environ-
mentalists and corporations are taking the issue to the legislature
and the courts. They both recognize the importance of control-
ling the terms of public debate about the environment.

The key question, however, is whether this control is likely to
lead to more accurate information and a more vigorous debate, or
whether it is likely to lead to misinformation and the suppression
of debate. The public has a clear interest in ensuring that the for-

mer scenario prevails.
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Ignorance Abroad
International Projects
Under National Law

For many years, the United States government has funded projects
in foreign countries. This funding has focused primarily on countries
in the developing world. Most of this funding has been targeted at
economic concerns, such as road construction, natural resource
development and industrial expansion. These projects, however,
have also often had significant environmental and social impacts on
their host countries, such as deforestation and pollution.!

Under the National Environmental Policy Act (NEPA), federal
agencies are required to complete an environmental assessment
before participating in major actions or projects that significantly
affect environmental quality. While it is certain that U.S. funding
of development projects abroad significantly affects the environ-
ment, it is uncertain whether such funding triggers the environ-
mental assessment requirements under NEPA. The courts have
not yet clearly resolved the issue.

There is one line of federal cases that have found NEPA applic-
able to foreign projects.” For instance, in the 1993 case of
Environmental Defense Fund v. Massey, the Court of Appeals for
the District of Columbia found that the National Science
Foundation (a federal agency) must comply with NEPA’s environ-
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mental assessment requirements before incinerating wastes in
Antarctica. These decisions have allowed environmental citizen
groups to challenge the government’s failure to prepare an envi-
ronmental impact statement in regard to international projects.

Another line of federal cases, however, has reached a contrary
conclusion.” For instance, in the 1990 case of Greenpeace v.
Stone, the District Court of Hawaii held that the U.S. Army was
not required to comply with NEPA’s environmental assessment
requirement before transporting hazardous chemicals from bases
in Germany to bases in the Pacific Ocean. These rulings have
held that while NEPA requires the U.S. government to cooperate
with foreign countries on joint international projects with envi-
ronmental impacts, it does not mandate the preparation of an
environmental impact statement.

The judicial debate over NEPA’s application to projects on for-
eign soil has created confusion on both the environmental and
diplomatic fronts. Environmentally, it has undercut efforts to
ensure that the U.S. government does not promote resource
degradation and pollution abroad. Diplomatically, it has left the
executive branch uncertain what it must do to comply with U.S.
environmental laws, and thus often unsure what foreign commit-

ments it can make.

Relocating the Issue

The debate surrounding NEPA’s application to foreign projects
has so far focused on the location of the projects. The courts have
generally assumed that because that because the projects are
located outside the United States, NEPA will only apply if its envi-
ronmental impact provisions were intended to have extraterritori-
al effect (apply outside U.S. territory). While this assumption
appears logical at first glance, a closer look suggests that it is based
on a critical misunderstanding of NEPA.
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In focusing on the location of the projects and the question of
extraterritoriality, the courts have overlooked NEPA’s primarily
domestic focus. At its core, NEPA is not so much about final conse-
quences as about domestic procedure and accountability. The law’s
primary goal is to inject environmental considerations into govern-
ment decision-making. These decisions are not foreign, internation-
al or extraterritorial. They are made in the United States by agency
officials and involve the disbursement of U.S. federal funds.

The heart of NEPA is its environmental assessment process.
Under this process, federal agencies are required to consider the like-
ly environmental impact of proposed projects and to identify strate-
gies to mitigate adverse impacts.' Because agencies may often have a
vested interest in downplaying the environmental impacts of a pro-
posed project, NEPA requires an open and transparent environ-
mental assessment process. The federal government must make all
pertinent project documents available to the public, and citizens
and groups may submit comments and participate in agency hear-
ings. Moreover, NEPA prohibits the “irretrievable commitment of
resources” to a project before the completion of this environmental
assessment. This prohibition recognizes that agencies are unlikely to
alter or abandon a project already under way.

While NEPA’s ultimate goal may be to promote environmen-
tally responsible projects, its provisions focus almost exclusively
on the promotion of an environmentally responsible decision-
making process. It seeks to enhance the availability of environ-
mental information to agencies and the public. The restrictions
and procedures that NEPA establishes do not apply to projects
(wherever they may be); they apply to U.S. government officials.

Lack of Recourse

When the U.S. government, through its funding decisions or pro-
jects, inflicts (or threatens to inflict) environmental damage on
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U.S. soil, affected U.S. citizens have some avenues of political
resource. First, they can pursue the democratic remedy of voting
out the President and Congress that approved the project in ques-
tion. Second, they can participate in NEPA’s environmental
assessment process and voice their objections and concerns.

These responses are not similarly available for damage inflicted
on foreign soil. Foreign citizens cannot vote out the U.S. politi-
cians who sponsored the project. Moreover, if NEPA is deemed
inapplicable to international projects, affected persons will be
unable to voice concerns and objections even at the project devel-
opment phase.

While it may be argued that foreign citizens can seek redress
from their own national governments, this response betrays con-
siderable naivete. Developing countries, who are the recipients of
most U.S. foreign funding, are frequently not open democracies.
While, in theory, foreign citizens could appeal to their national
governments, in reality, that political avenue is often closed.

The denial of NEPA’s application to foreign projects creates a
dangerous vacuum of political accountability and information. It
results in the very situation that NEPA sought to avoid —decision-
making by government officials unaware of or unconcerned about
environmental consequences. It sets the stage for the export of
ignorance, for the infliction of environmental damage on foreign
citizens.

Consider the following foreign funding decision, an actual pro-
ject being undertaken by the United States. To facilitate the eco-
nomic development of the former Soviet Union (and to provide
raw lumber for mills in the U.S. Pacific Northwest), the United
States has developed a multi-million dollar project to help pro-
mote sustainable forestry in the Russian Far East.” Under this pro-
ject, certain forests have been targeted for intensive logging. The
project has also earmarked some funding for forest conservation.

In the Russian Far East, there is widespread concern that the
proposed logging will result in U.S.-style clearcuts, with corre-
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sponding degradation of forests and wildlife habitat. Are there for-
mal avenues for concerned Russians to voice these objections to
the U.S. government? Are there formal procedures to ensure that
U.S. decision-makers have accurate and comprehensive informa-
tion about the environmental impact of the proposed project?
Without NEPA’s procedural safeguards, the answer to both of
these questions is probably no. The goal of sustainable forestry
may exist on paper, but there is little means of guaranteeing it will
be achieved in practice.

Therefore, aside from the issue of extraterritoriality, denying
NEPA’s application to international projects also creates a trou-
bling double standard for foreign citizens. As one legal commen-
tator noted, “the United States is effectively stating that American
citizens are more worthy of protection from environmental dan-
gers than citizens of other nations. The environment cannot with-

stand this kind of governmental hypocrisy.”

Information and Responsibility

Extending NEPA’s reach to international projects will prevent
U.S. agencies from acting, to paraphrase Mark Twain, as ignorants
abroad. So long as U.S. government officials remain unaware of
the consequences of funding decisions, they will be unable to act
responsibly. Information is the essential prerequisite to intelligent
policy formulation, and NEPA can effectively guarantee that this
information will be revealed and discussed. Those who believe
U.S. projects will cause environmental harm can voice their con-
cerns. Such information can only improve the funding and policy
decisions of the U.S. government.

The United States, in all likelihood, will continue to play an
active role in promoting economic development abroad.
International projects must not inflict environmental damage
beyond the territory of the United States. Such damage would not
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only injure the environment and long-term economic interests of
the host country; it would also injure the credibility of the United
States. The United States projects that harm the environment and
citizens of other nations send a message to the global community
that we are irresponsible.

The environmental assessment provisions of NEPA provide the
best means for avoiding, or at least reducing the frequency of, such
unfortunate funding decisions. Moreover, extending NEPA to inter-
national projects is consistent with the law’s principal objective —
namely to provide U.S. government officials with the information
they need to make environmentally responsible decisions.
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FOREIGN SOIL







The American perspective on international environmental problems
is rooted in the American experience. Our national politics and
economy, and our geography and natural resources, provide the con-
text in which we frame global environmental issues.

While the tendency to draw international policy conclusions
from our own national experience may be understandable, it
nonetheless results in a limited and often distorted analytical frame-
work. The different legal traditions, political history and natural
resource conflicts found in other nations dictate that the United
States” model of environmental policy cannot be simply grafted on
to foreign situations. Rather, environmental laws and institutions
must be developed that draw on the existing traditions, and are
responsive to the peculiar problems, within each nation.

This section examines legal and environmental issues outside the
United States” borders. It analyzes how international environmen-
tal law is affecting the constitutional relationship between the fed-
eral and provincial levels of government in Canada. It considers
how India’s legal system is coping with the widespread death and
injury resulting from the Bhopal tragedy. It assesses the difficult
environmental questions confronting Russia and Vietnam as they
seek to introduce market policies into their economies, and to
revamp their legal systems.

In the environmental field, the international context is about
more than abstract policy, and more than a global projection of the
U.S. experience. It is about understanding the distinct resource
issues, economic conditions, and legal traditions that underlie each
country’s national environmental policies.






Chapter 6

Axe to the Myth

Canadian Logging
and International Law

Western Canada continues to inspire images of pristine, undis-
turbed wilderness. Perhaps the most dominant of these images is of
the forests of British Columbia. These forests conjure up magnifi-
cent natural scenery. When one envisions British Columbia, one
envisions temperate rainforests of western hemlock, cedar and Sitka
spruce, its lush habitat for kermode bear and grey wolf, its clear
rivers teaming with salmon. These places have taken on an almost
mythical status, an expression of nature powerful and untouched.

Although powerful and compelling, the forests of Western
Canada are in the midst of a transformation from reality to myth.
The real forest with its real trees, real human inhabitants, real
rivers and real fish is being clearcut at an alarming rate.'
Clearcutting, the primary logging method practiced in Western
Canada, is the most ecologically destructive logging technique
known. It is also the most cost-efficient. Often described as strip-
mining for trees, clearcut logging calls for the removal of all trees,
plantlife and animals in a given area. All that remains is a waste-
land of sticks and tree stumps.



Paul Stanton Kibel

Although Western Canada still contains large areas of undis-
turbed forest, these areas are now increasingly under threat.
Clearcuts currently fragment most commercially viable forests in
Western Canada.? In the coastal rainforests of British Columbia,
most of the remaining old-growth forests are slated to be logged
within the next two or three decades.

Although the clearcut of Western Canada is undoubtedly an
environmental tragedy, it is also something else. It is a violation of
international law and a breach of Canada’s international commit-
ment to sustainably manage its forests. In signing the United
Nations Convention on Biological Diversity, the United Nations
Statement of Forest Principles, the Migratory Birds Convention,
the Pacific Salmon Treaty, and the North American Agreement
on Environmental Cooperation, Canada has taken on certain
international obligations.

Although Canada would prefer to frame the issue as one of
domestic resource management, this framework must be resisted.
In undertaking international forest protection obligations, Canada
has acknowledged the global consequences of regional deforesta-
tion, and along with global consequences come global responsi-
bilities. A review of the forests in British Columbia makes plain
that Canada has failed to honor its international obligation to
practice ecologically sustainable forestry.

Forests Under International Law

Canada’s international forest obligations cannot be traced to a sin-
gle document. Like many international duties, Canada’s obliga-
tion to practice sustainable forestry is derived from several legal
sources. Although each of these international legal sources
approaches the issue of forest management from a different angle,
common underlying principles can be readily identified. Among
other things, these principles require that forests are managed in a
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manner consistent with their natural capacity for regeneration;
that forests are managed to maintain and protect ecosystems; that
forests are managed to protect critical habitat for birds and
wildlife; and that forests are managed to preserve critical river and
stream habitat for fish.

The Canadian federal government and the British Columbian
provincial governments have argued that their current forest poli-
cies comply with these international principles.” According to
these official sources, clearcutting is an “accepted practice,” and
is “entirely appropriate from an ecological standpoint for most for-
est types in Canada.”* Moreover, these sources assert that
Canadian forest policy sets a global standard for “wise steward-
ship” of natural resources. These contentions, however, are based
on insupportable interpretations of such terms as “sustainable
capacity for regeneration” and “ecological balance.” These inter-
pretations have been categorically rejected by experts working in
the forest management field.’

In sharp contrast to the interpretations promoted by Canadian
government officials and the timber industry, the international
scientific community has established standards for sustainable
forestry practice. These standards emphasize the difference
between sustaining the wood and timber supply, and sustaining
the forest. As John Gordon, former Dean of the Yale School of
Forestry, has noted, “The major change in forestry thinking has
been the abandonment of the concept of a stable flow of wood

7

from the land as a universally dominant management objective.”
In place of the stable wood supply model, with its emphasis on the
intensive logging of commercially viable trees, sustainable forestry
calls for the protection and management of forest ecosystems.
Clearcut logging and the industrial forestry model currently
advocated by the British Columbian government ignore these
standards. Contrary to international standards, clearcut logging
does not protect or maintain forest ecosystems. Instead, it results
in wide-scale soil erosion, severe wildlife habitat loss, degradation
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of fisheries, and poor tree regrowth. In a 1994 report, even the
British Columbia Ministry of Environment acknowledged the
negative impacts of clearcutting. The 1994 report observed, “In
lands managed for timber production, clear-cut logging, refor-
estation, and short rotations convert large tracts of mature or old-
growth forests to managed forests, which do not support the same
type of ecosystem as naturally disturbed forests. In effect, the nat-
ural forest ecosystem in such areas is permanently lost.”

The sustainable forestry standards articulated in international
agreements should therefore be read in the context of science, not
politics. The relevant environmental terms are not mere public
relations soundbytes, to be interpreted to suit and justify current
logging practices. They are identifiable criteria to be either
respected or disregarded.

There are at least five international agreements that relate to
forest practices and protection in Western Canada: the United
Nations Convention on Biological Diversity, the United Nations
Statement of Forest Principles, the Migratory Birds Convention,
the Pacific Salmon Treaty, and the North American Agreement
on Environmental Cooperation. Canada has signed and adopted
all five of these agreements. The obligations set forth in these
agreements, summarized below, help provide the basis for inter-
national sustainable forestry standards.

The United Nations Convention of Biological Diversity, or
Biodiversity Convention, was reached in 1992 at the Earth
Summit in Rio de Janiero. The agreement, which focuses on the
conservation and sustainable use of the world’s biodiversity, estab-
lishes at least three obligations that directly affect forest policy.
First, the Biodiversity Convention requires that nations “regulate
or manage biological resources important for the conservation of
biological diversity whether within or outside protected areas with
a view to ensuring their conservation and sustainable use.”
Second, it demands that countries “promote the protection of
ecosystems, natural habitats and maintenance of viable popula-

68



Axe to the Myth

tions of species in natural surroundings.”” Finally, the Biodiversity
Convention calls upon nations to “adopt measures relating to the
use of biological resources to avoid or minimize adverse impacts
on biological diversity.”" In the forestry context, this provision
requires logging methods that avoid or minimize the destruction
of critical habitat for endangered species.

The United Nations Statement of Forest Principles, also signed
at the 1992 Earth Summit, is the first international agreement to
focus exclusively on forest management practices. As one of its
guiding principles, it recognizes the vital role that forests play in
“maintaining ecological balance,” and calls upon nations to pro-
tect “fragile ecosystems.””” To assure that the world’s forests are
“sustainably managed,”” the agreement requires that countries
strengthen “institutions and programs for the management, con-
servation and sustainable development of forests.”"

The Migratory Birds Convention, an agreement among Canada,
the United States and Mexico, was signed in 1916. Under the agree-
ment, Canada is required to control development or resource use to
prevent damage to the nests, eggs, and critical habitat of migratory
bird species.” Several migratory birds covered by the agreement
nest in forests being logged in British Columbia.”® Under the
Migratory Birds Convention, the Canadian federal government
must ensure that provincial logging practices do not violate
Canada’s international obligation to protect the nesting habitat of
these birds.

The Pacific Salmon Treaty, which entered into force in 1985,
has two principle objectives—equity and conservation. The equi-
ty objective requires a fair and reasonable allocation of the salmon
catch, particularly between Canadian and U.S fisherman. The
fairness and reasonability of this allocation is based on where the
salmon spawn. For example, there are salmon that are spawned in
Canadian streams but then migrate into U.S. coastal waters, and
there are salmon that are spawned in Alaskan streams and then
migrate into Canadian coastal waters. The equity provisions are
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designed to ensure that each nation’s catch corresponds with the
number of salmon spawned in its streams.

The conservation objective of the Pacific Salmon Treaty focus-
es on preventing overfishing and habitat degradation, to protect
the total salmon stocks in the Pacific.”” One of the primary causes
of habitat degradation is clearcut logging, which often results in
severe erosion, river siltation and clogging of natural streams. The
Pacific Salmon Treaty’s habitat conservation provisions therefore
creates a corresponding duty to avoid logging practices that
destroy fish habitat. This duty was recognized by the Provincial
Government of British Columbia in its 1995 report B.C. Salmon
Habitat." In this report, the B.C. government detailed the numer-
ous forestry and watershed restoration projects the province has
undertaken to fulfill its duty to conserve and enhance remaining
salmon stocks under the Pacific Salmon Treaty.

The North American Agreement on Environmental Coopera-
tion, or NAAEC, was signed in 1993. The agreement was negoti-
ated because of concerns over the environmental impact of the
North American Free Trade Agreement (NAFTA), and is therefore
often referred to as the NAFTA environmental side agreement.
NAAEC requires Canada, the United States and Mexico to effec-
tively enforce their environmental laws and regulations and
declares that it is inappropriate to encourage investment by relax-
ing environmental standards."” In Canada, the federal government,
and the British Columbia and Alberta provincial governments,
have adopted legislation and policies that require sustainable forest
practices.” The failure by Canada to fully enforce laws mandating
sustainable forestry constitutes a violation of the NAAEC.

The Fiction of Compliance

The international treaties that Canada has signed tell a pleasant
story. They suggest that sustainable forestry is being practiced, bio-
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diversity is being preserved and environmental laws are being
effectively enforced. The real story of forest management in
Western Canada, however, is quite a different tale.

In British Columbia, forest management continues to operate
under industrial logging methods that have been obsolete and sci-
entifically rejected for decades. Moreover, provincial govern-
ments have invested huge sums of public money in the timber
industries they are charged with regulating. In this climate of out-
dated science and political collusion, Canada’s international for-
est protection obligations have remained unfulfilled.

In British Columbia, the annual amount of forest logged on
public land is more than twice the amount of forest logged in the
national forests of the entire United States.” It is estimated that
one thousand square miles of old-growth rainforest are felled in
the province every year. Most of this cutting takes place away from
main roads, and away from the eyes of travelers. Just beyond the
scenic roadside corridors, however, lies a patchwork of vast
clearcuts that extends for hundreds of miles along British
Columbia’s west coast.”

The ecological impacts of this cut rate have been predictably
devastating. On Vancouver Island, for instance, less than seven-
teen percent of old-growth forests on flat or near-flat terrain
remain.” Logging activities have therefore moved to steeper
slopes, where the environmental damage caused is even more
severe. This logging, and the road building associated with it, have
caused serious erosion and landslides, with debris and sediment
being washed into streams. In fact, only six of the Island’s eighty-
nine largest watersheds remain unlogged.” This has caused water
degradation and severe damage to salmon runs.

A 1994 report by Environment Canada (the federal environ-
mental agency) documented and criticized the environmental
impact of B.C. logging practices.” The report warned that caribou
and other large mammals were losing critical habitat, and that
insects and small animals essential to the health of B.C. forests
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were being eradicated. Moreover, numerous indigenous bird
species, including the white-headed woodpecker and great blue
heron, are threatened by B.C. deforestation. The report also noted
the poor health of second-growth trees, which appeared to be
more prone to insect infestation and root disease than the old-
growth forest they replaced.

The conclusions of the Environment Canada report have been
corroborated by other sources. In 1992, the British Columbia
Ministry of Forestry conducted an audit of fifty-four fish-bearing
streams located near logging sites on Vancouver Island. The audit
revealed that the thirty-four of the streams, nearly two thirds of
those surveyed, had suffered imoderate to majori damage.” In
1995, Raincoast Conservation Society (RCS), a B.C.-based envi-
ronmental organization, released a study on the impact of logging
on endangered grizzly bear populations. According to RCS, log-
ging in coastal valleys has resulted in destruction and fragmention
of grizzly bear habitat. RCS also report that erosion from clearcut
logging has led to an acute decline in wild coho and sockege
salmon populations, upon which the grizzly bear relies.” A
December 1994 report by the Natural Resources Defense
Council (NRDC) echoed these findings. The NRDC report
detailed B.C's failure to incorporate basic environmental consid-
erations into forest management policies. According to the
NRDC study, B.C’s logging “exceeds ecological sustainability”
and “steep slope cutting practices have allowed such substantial
soil erosion that regeneration may be impossible in some areas.””

The destruction of B.C.s forests is due to more than just eco-
nomics and outdated science. It is due to collusion between
industry and government. The B.C. provincial government has
directly invested public money in private timber and paper inter-
ests. In 1993, it purchased $50 million of stock in MacMillan
Bloedel, the largest logging company operating in B.C.” In came
as no surprise, therefore, when just weeks after the purchase,
MacMillan Bloedel was granted a huge logging concession on
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Vancouver Island.

Additionally, in the early 1990s MacMillan Bloedel and other
Western Canadian timber corporations formed the B.C. Forestry
Alliance, a public relations group whose purpose is to promote the
industry’s image worldwide. This group helped arrange B.C.
Premier Michael Hardcourt’s visits to the U.S. and Germany,
where he sought to dispel the international criticism of B.C. log-
ging practices. As B.C. journalist Joyce Nelson, who was recently
honored by the Canadian National Association of Journalists,
reported, “Quite literally, we are paying a few private companies
to cut down our Crown forests and pocket the profits, leaving us
with nothing but clearcuts and higher taxes. As if that weren’t
enough, our governments are adding insult to injury by paying for
pro-industry propaganda abroad.” Given the ties between indus-
try and the B.C. government, it is not surprising that environ-
mental protections have often been unenforced and ecological
warnings overlooked.

In response to widespread criticism, the B.C. government has
taken some steps to improve forest management. In 1992, B.C.
created an independent agency, the Commission on Resources
and Environment (CORE) to help initiate a consensus-based
process to resolve issues regarding logging and forest use. In 1994,
B.C. adopted a new Forest Practices Code which reduces the size
of clearcuts and limits logging near fish-bearing streams. Although
CORE and the Forest Practices Code represent steps in the right
direction, Canadian environmentalists maintain that they are of
little practical benefit in that they set forth few binding, enforce-
able standards.” Hence, even with CORE and the Forest
Practices Code, the B.C. government continues to promote
widescale clearcut logging at the expense of ecologically sustain-
able forest management. The environmental principles set forth
in these initiatives have not yet been effectively translated into
fundamental policy changes.
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Ottawa in the Woods

To its credit, the Canadian federal government has criticized for-
est management practices in British Columbia. Canadian Prime
Minister Jean Chretien has even gone so far as to make a person-
al pledge to protect British Columbia’s most threatened old-
growth coastal rainforests, in Clayoquot Sound. Yet, despite these
criticisms and pledges, Ottawa has not sought to directly interfere
with provincial forest policies. Its position on the issue was made
clear in a 1993 report by the federal Canadian Forest Service:
“Forest management is a matter of provincial jurisdiction. Each
province and territory has its own set of legislation, policies and
regulations to govern the management of its forests.”” As a result
of this position, the federal government has refrained from apply-
ing federal environmental laws, federal forest policy or interna-
tional treaty provisions to provincial logging.

Although Ottawa’s reluctance to interfere can be attributed in
part to the economic and political influence of the timber indus-
try, there are also important constitutional considerations under-
lying its current position. Under the Canadian Constitution,
powers are divided between the federal and provincial govern-
ment. Unlike the division of powers set forth under the U.S.
Constitution, the Canadian Constitution designates powers as
exclusively federal or exclusively provincial. Textually, Canadian
federalism does not allow for concurrent areas of legislation or
regulation.

Although these black and white constitutional distinctions
sound plausible enough on paper, they have proven extremely dif-
ficult in practice, particularly in the environmental field. This is
because many environmental issues are inherently multidimen-
sional and often implicate a number of sub-issues, such as health,
agriculture, industry, commerce, labor, national security and for-
eign relations. This range of implicated issues has led to provincial

and federal conflicts over jurisdiction.
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The issue of forest management in the context of international
obligations is an example of this constitutional tension. Under
Section 94 of the Canadian Constitution, provinces are given
exclusive power over property rights. Canadian court decisions
have interpreted property rights broadly, to include issues of land-
use and natural resources management.” This broad definition
would appear to include forest management.

Under Section 91 of the Canadian Constitution, however, the
federal government is given exclusive authority over “trade and
commerce” as well as power to ensure “peace, order and good
government” (commonly referred to as POGG). The Supreme
Court of Canada has interpreted the POGG power to include
matters of “national concern.” Moreover, Section 132 provides
the federal government with the power to directly implement
international treaties concerning “trade and commerce” and
POGG interests. The fulfillment of international environmental
obligations would appear to fall within these enumerated federal
powers.™

When applied to the implementation of international forest
management agreements, the Canadian Constitution therefore
points to two different interpretations. One interpretation is that
because international forest management agreements concern
property and natural resources, they fall under provincial jurisdic-
tion. The other interpretation is that because international forest
management agreements concern trade and commerce and are of
significant national concern, they fall under federal jurisdiction.

The federal Canadian government has so far adopted the posi-
tion that, under the Canadian Constitution, its hands are tied.
This position was demonstrated most clearly in the NAAEC nego-
tiations, when a special annex was created to enable the provincial
governments to sign on to the agreement independently of the
federal Canadian government.” This annex provided Ottawa with
a short-term means of avoiding direct provincial-federal conflict
over adoption of the NAAEC.
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The current federal position, however, has been challenged by
Canadian constitutional law scholars and the Canadian Supreme
Court. These challenges cast considerable doubt on the legal
effect of the NAAEC’s special annex. They also raise a more fun-
damental question: Should the federal Canadian government be
excused from compliance with international agreements in areas
in which it is constitutionally competent to regulate?

In a 1991 law review article, “Federalism and Comprehensive
Environmental Reform: Seeing Beyond the Murky Medium,”
Canadian constitutional scholar Rodney Northey considered the
application of the Canadian paramountcy doctrine to federal reg-
ulation in the environmental field.” Like the supremacy doctrine
in the United States, the Canadian paramountcy doctrine holds
that when provincial and federal laws conflict, and both laws are
valid exercises of jurisdiction, the federal legislation will prevail.
According to Northey, this doctrine provides the federal Canadian
government with constitutional authority to take a more active
role in natural resources management.

The Supreme Court of Canada reached similar conclusions in
the 1988 case of Regina v. Crown Zellerbach and the 1992 case of
Friends of Oldman River Society v. Canada. In Crown Zellerbach,
the Court considered the constitutionality of the Ocean Dumping
Control Act, which provincial governments alleged went beyond
the jurisdiction of the federal government. In upholding the act,
the Court noted that, over time, issues can migrate from provin-
cial to federal jurisdiction. Issues that were originally allocated to
the provinces may evolve into matters of national and interna-
tional concern.

In Oldman River, the Supreme Court considered whether the
federal government could mandate environmental mitigation for a
dam being proposed and funded by the Albertan government.
Alberta argued that “the federal government was incompetent to
deal with the environmental effects of provincial works.” The
Court rejected Alberta’s position, stating that “although local pro-
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jects will generally fall within provincial responsibility, federal par-
ticipation will be required if the project impinges on an area of
federal jurisdiction.”

These holdings bear directly on the current debate surrounding
the implementation of international forest protection agreements.
The cases suggest that the real obstacle to federal action may not
be the Canadian Constitution so much as a lack of political will.
As a 1993 study by the Canadian Institute of Resources Law
(CIRL) concluded: “The potential scope of the Crown Zellerbach
decision is very broad, especially given the increasingly interna-
tional focus on environmental problems. If the courts were to
extend the rationale of the decision to other areas of international
environmental concern, there is the potential for an increased —
or at least different—federal role in environmental management
of forests.””

Legal developments in other Canadian natural resources fields
support the conclusion of the CIRL study. In the cases of fisheries
and agriculture, constitutional conflicts over environmental juris-
diction have been resolved through what is called “cooperative
federalism.” Under this approach, Ottawa uses political and fiscal
pressures to bring provincial policies in line with federal objec-
tives. In practice, cooperative federalism has enabled the federal
Canadian government to make significant jurisdictional inroads
into areas that were previously provincial. These developments
suggest that Canada has been moving increasingly towards a de
facto (in fact), if not a de jure (in law), policy of concurrent juris-
diction in the environmental field.

In light of the paramountcy doctrine’s potential applications,
the Crown Zellerbach and Oldman River decisions, and the oppor-
tunities presented by cooperative federalism, the federal Canadian
government would do well to reconsider its current position.
While the loss of international credibility and the degradation of
the global environment should provide incentive enough to pro-
voke this reassessment, there is now an additional reason for
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Ottawa to intervene. As a result of campaigns by international for-
est protection groups, corporate consumers of Western Canada’s
timber and paper products are cancelling their orders. In Great
Britain, for instance, Scott Ltd. recently cancelled a $5.4 million
contract with MacMillan Bloedel. Several newspapers, such as The
New York Times, and phone book publishers, such as Pacific Bell
in California, are also considering changing sources. These inter-
national developments should serve as a wake-up call to Ottawa.
Like it or not, the clearcut of Western Canada is no longer simply
an issue of national concern. As Steven Bernstein and Ben
Cashore, political scientists from University of Toronto, noted in a
1996 paper: “Threats of foreign boycotts and international scrutiny
have become commonplace for B.C. politics in the 1990s. . . .
Policy actors, institutions, and economic forces from beyond the
state have so affected B.C. forest politics that it no longer could be
properly considered a domestic affair.”*

Though slow to respond, the federal Canadian government has
started to acknowledge the larger national and international impli-
cations of the problem. In 1995, Environment Minister Sheila
Copps announced her support for the drafting and adoption of a
federal endangered species act. Such a law could potentially pro-
vide a means to curtail provincial forest mismanagement. It
remains to be seen, however, if Ottawa is willing to meet provincial
opposition head-on. Will the proposed law provide the federal
Canadian government with the means to ensure compliance with
international obligations, or will it once again defer most substan-
tive forest policy decisions to the provinces? Legislation that is
rhetorically strong but substantively weak may provide Ottawa with
good public relations material. It is unlikely, however, to end
Canada’s continuing violation of international forest protection
agreements.

As Ottawa considers what course to take, it might be useful to
consider the following hypothetical question. What if the State of
New York announced that it had no intention to abide by U.S.
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obligations under NAFTA? Most likely, Canada would demand
that the U.S. federal government intervene. Confronted with
British Columbian violations of international environmental law,
the international community must make this same demand. For
the sake of the global environment, and for the sake of its own
international credibility, Canada must find a way to put its house
in order.

79






Chapter 7

Ecology after the USSR

Hard Times for
Russian Environmental Law

The collapse of the U.S.S.R. was both a consequence of, and a cat-
alyst to, the ecological awareness of its citizens. The introduction
of perestroika in the late 1980s was accompanied by the emer-
gence of a vocal and politically potent environmental movement.'
Citizens began to discuss the environmental problems afflicting
their country, and these discussions led eventually to criticism and
protest. These criticisms and protests addressed a broad range of
issues, including air and water pollution, deforestation, soil ero-
sion, nuclear energy and public access to information. The envi-
ronment served as an important focal point for citizens working to
reform, or in some cases dismantle, the political structure of the
U.S.S.R.

The disintegration of the U.S.S.R has resulted in a transfer of pri-
mary political power to the new independent republics. The Soviet
disintegration has also resulted in an expansion of civil liberties,
particularly those of free speech and free press. This decentraliza-
tion and liberalization would appear to provide a good foundation
for addressing the consequences and causes of environmental
degradation. Such a response, however, has not yet been forth-
coming.
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Despite the emergence of new independent states, and despite
the adoption of new laws, the environmental deterioration of the
former Soviet Union has continued. This deterioration is particu-
larly evident in Siberia and the far eastern regions of Russia.”
When Russia achieved independence in 1991, it obtained control
over the vast forests, rivers and natural resources in Siberia.
Because of its valuable timber and petroleum reserves, the Soviet
Union had devoted considerable energy to the extraction of these
resources. This devotion, however, left Siberia with a host of envi-
ronmental problems. With its forests and wildlife disappearing
and its air and water quality standards declining, many looked to
the new political regime to improve these conditions.’

Although there are now greater environmental protections on
the Russian law books, these protections have so far done little to
improve ecological conditions in Siberia. Despite the significant
restructuring of political power and the increasingly open discus-
sion of ecological issues, the Siberian environment continues to
deteriorate.

The state of the region’s environment is due in large part to the
economic and legal legacy that Siberia and Russia inherited from
the U.S.S.R. This legacy helps explain why the dramatic legal and
political changes in Russia have not resulted in more effective
nature conservation and environmental protection policies.
Confronting and overcoming this legacy is one of the most criti-
cal tasks now facing environmental advocates in Siberia and

Russia.

The State of the Environment

Siberia is endowed with natural resources of significant ecological
and economic importance. In assessing the present condition of
the Siberian environment, it is necessary to keep in mind the rela-
tion between the natural and the financial. It is only through this
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co-mingled assessment that an accurate portrait of the Siberian
landscape can be presented.

Siberia contains one-fifth of the earth’s forest cover, and one-
half of the earth’s coniferous forests. These forests cover an area
roughly the size of the continental United States. They serve a
number of critical ecological functions.® First, they remove huge
quantities of carbon, perhaps as much as forty billion tons, from the
atmosphere. The Siberian forests, therefore, play an important role
in maintaining the world’s climate balance. Second, they are habi-
tat for several threatened and endangered species, such as the
Siberian Tiger and the Far Fastern Leopard. The survival of these
species depends, in large part on the conservation of their natural
forest habitats. Third, they provide cover for watersheds and pre-
vent soil erosion, which adversely impacts water quality. These
watershed and anti-erosion functions are necessary to ensure ade-
quate river flows as well as the health of fisheries and potability of
drinking water.

In spite of their ecological significance, the Siberian forests have
been targeted for intensive logging by domestic and foreign timber
companies. These companies employ cutting techniques that vio-
late accepted standards of ecologically sustainable forestry. In the
Kirzhinsky region of Siberia, clear-cutting of forests has caused
widespread soil erosion and siltation. As a result, several rivers in
the region have suffered from severe siltation, and some tributaries
have filled in and disappeared. This has damaged fisheries and
reduced fresh water resources. The use of out-dated logging and
transportation methods results in the vast majority of cut wood
never making it to market. It is estimated that close to fifty percent
of the wood cut by the Russian timber industry is left to rot.

In addition to the direct consequences of the logging, the Siberian
forests are also severely impacted by pollution from oil, gas, and coal
extraction. The condition of the forest is further compounded by the
harsh climatic conditions in Siberia, which make for low metabo-
lism and thus slow tree recovery. The result has been an accelerated
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decline in both the vitality and coverage of the Siberian forests, and
an accompanying decline in global carbon absorption, endangered
species habitat, soil conservation, and water quality.

Beyond its valuable forests, Siberia also contains large deposits
of minerals and petroleum resources. Seventy-five percent of all
Russian silver is obtained through the production of polymetallic
ores in FEast Siberia. The region supplies a significant portion of
the nation’s gold and nickel. Siberia is also home to some of the
largest oil, natural gas, and coal reserves in the world. In the for-
mer Soviet Union, extraction and processing of these mineral and
energy resources was a top economic priority. Roads and railroads
were built to obtain and transport the resources. Factories were
constructed to process and store the resources.

Because extraction operations and factories were designed with
minimal pollution controls, these industries have devastated large
portions of the Siberian environment.” Oil invades lakes and rivers
and seeps into underground aquifers. Gas flares and black clouds
from burning waste pits cover the landscape, raining poisonous
soot on the surrounding trees and plants. The forests are littered
with abandoned machinery and rusting pipes.

The pollution and ecological damage caused by the Siberian
mineral and petroleum industries affect more than lakes and plants.
They affect the health of Siberia’s human residents as well. In
industrial Siberian cities such as Bratsk and Noyabr’sk, air and water
pollution have resulted in severe health problems, including
increased cancer rates and respiratory disorders among children.

Pollution is also poisoning Siberia’s Lake Baikal, the deepest,
and one of the largest, lakes in the world. To process the raw logs
that are being cut in the surrounding forests, lumber and paper
mills have been constructed on the shores of the lake. The mills
contain minimal or no pollution controls, and thus large amounts
of untreated waste water are discharged directly into Lake Baikal.
This pollution threatens to destroy the fragile ecosystem of this
unique and globally significant natural resource.
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The State of the Economy

Although Siberia has long been a source of valuable timber, min-
eral and petroleum resources, these resources have generated lit-
tle to improve its citizens’ standards of living. The failure is due in
large part to the political and geographical dynamics of the former
Soviet Union. While the natural resources may have been located
in the Siberian east, the political and economic power remained
in the west, in Moscow. Under the highly centralized U.S.S.R.
regime, the planning and funding for Siberian resource exploita-
tion emanated from the political center. It is therefore not sur-
prising that most of the wealth generated from these investments
returned to the west, to the center of economic and political
power.

The collapse of the Soviet Union has loosened Moscow’s con-
trol over Siberia’s natural resources. This loosening of Moscow-
based control has created a considerable vacuum of political
power in Siberia. In this vacuum, local and regional governments
have asserted control over natural resources. Given the absence of
clear laws governing the privatization of formerly state-owned
land, these local and regional governments have been dispensing
land and resource rights in a legal and regulatory void. This con-
fusion over property rights, privatization and federal-regional juris-
diction has in turn led to the rise of what local citizens call the
“timber mafia” and other corrupt natural resource syndicates.
Many of these resource syndicates have close ties to local and
regional governments. The majority of profits generated by these
groups do not return to the local Siberian economy. Instead, it is
widely presumed that the monies are transferred to protected for-
eign bank accounts. Siberians thus find themselves fighting a
familiar battle. Even with the collapse of the U.S.S.R., the eco-
nomic benefits of its resources continue to flow outside the region.

The liberalization of foreign trade in Russia has added a global

dimension to this economic pattern. The planning and funding
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for Siberian resource exploitation now also comes from foreign
corporations. Timber companies from South Korea and the
United States, and mining companies from Canada, have negoti-
ated deals with regional governments in Siberia. The priority of
these foreign corporations is to extract and transport Siberian nat-
ural resources as inexpensively as possible. This priority means
that wages and environmental standards remain low. It also means
that most of the profits will be returning to foreign corporations
and shareholders, not the local Siberian economy.

Siberia’s economic condition has also been adversely impacted
by Russia’s program of demilitarization. Just as in the United
States, in Russia the end of the cold war has meant a reduction in
military budgets. Under the former Soviet Union, Vladivostok
served as the home of the Pacific Naval Fleet. As part of the pro-
gram of national demilitarization, the Vladivostok naval base was
drastically downsized, and several other Siberian military bases
were closed. Converting from military to civilian industries has
added to Siberia’s economic woes.

The dire economic situation of most Siberians is closely related
to the continuing deterioration of the Siberian environment. The
flow of profits outside the region and the economic displacement
caused by the downsizing of the state-military complex have result-
ed in great hardships. These hardships, if not addressed, threaten
to overwhelm efforts at ecological reform.® Efforts to improve eco-
logical conditions in Siberia are therefore inevitably linked to
improving the economic condition of the Siberian people.

A Ditficult Legacy

Seventy-four years of Soviet rule have left Siberia, and Russia as a
whole, with a problematic legal legacy. This legacy is problemat-
ic because it lacks many of the legal and political traditions that

would help further the establishment and operation of a modern
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democracy. Because any ecological reform will take place in the
larger context of democratic and political reform, the absence of
these traditions is a considerable obstacle to improving environ-
mental conditions in Siberia. In particular, there are three legal
legacies of the Soviet era that hinder efforts at ecological reform —
the disparity between law on the books and law in practice, the
absence of an independent judiciary, and the absence of environ-
mental considerations in Soviet economic development. These
three legacies, discussed in greater detail below, need to be reck-
oned with before serious progress can be made on the environ-
mental front.

First, in most modern democracies there exists a basic political
assumption that after a law is enacted, the law will be implement-
ed. It makes little difference whether the law is unfair, poorly
drafted or serves particular interests. There remains a basic belief
that the government will give effect to the provisions of the law.
Because of experiences under the former Soviet regime, this
underlying expectation is not part of the Russian legal tradition.

In the former Soviet Union, laws were routinely adopted and
then ignored. Sometimes the lack of implementation was a prod-
uct of political intent; other times it was a result of inadequate
human or administrative resources. Regardless of the reasons for
the lack of implementation, the end result was a situation where
law in practice bore little relation to law on the books. Much of
the U.S.S.R. was governed by what one commentator called “law-
lessness law,” wherein “who you knew was more important than
what the rules said and where most rules were not really rules as
all, but guidelines for action, subject to endless variation when
applied in practice.” This low regard for the written rule of law
was not surprisingly accompanied by a lack of respect for the legal
profession.

This skepticism regarding the operative effect of the written law
suggests that passing new laws will not be enough. Special efforts
will have to be made to ensure that provisions enacted are indeed
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implemented, or at least capable of being implemented. If not,
the tradition of “lawlessness law” will unfortunately be carried
over into post-Soviet Russia.

Second, an independent judiciary is an essential political com-
ponent of almost all modern democracies. This is particularly true
of the United States and other countries whose legal systems derive
from the English common law. Under the common law system,
courts and judges retain considerable autonomy and law-making
power. Even in countries which operate under the civil law system,
however, such as France and Germany, courts play an important
role in the application of law. The courts in the civil law system still
provide a political forum for both the government and private par-
ties to assert legal violations. Moreover, they possess the necessary
enforcement powers and political standing to ensure compliance
with judicial rulings.

In the former Soviet Union, the judiciary never secured the sta-
tus, autonomy, or enforcement powers necessary to play a mean-
ingful independent role.® Judges were appointed and removed at
the absolute discretion of Communist Party leaders. Standing to sue
was routinely denied to citizens challenging the actions of state offi-
cials. Judicial determinations that conflicted with other government
priorities were simply not enforced. Given the minor role played by
the courts in the former U.S.S.R., the post-Soviet judiciary in Russia
begins as a relatively weak institution. Although the political regime
has changed, the courts are still widely perceived as ineffectual.’

This perception of the judiciary adversely affects the implemen-
tation of Russian environmental laws. Although prohibitions and
guarantees exist on paper, the courts must provide a legal forum
when these prohibitions or guarantees are violated. If the courts
cannot, or will not, provide this forum, the judiciary will retain its
low status, and the disparity between the written and the actual law
will continue.

The third unfortunate legacy is the absence of environmental

considerations in Soviet economic planning. Beginning in the
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1920s, the Soviet Union made industrial and agricultural mod-
ernization its top economic priority. The central government set
specific regional goals, and local officials were responsible for
ensuring that these targets were met. The targets commonly set
forth manufacturing quotas or levels of agricultural yield. Failure
to achieve these levels of production and output were often
viewed as crimes against the state. As such, local officials had sig-
nificant personal incentives to make certain that targets were met.

These economic targets often failed to account for ecological
limitations. Forests were felled at rates that did not allow for
regrowth. Factories were constructed with little or no pollution
controls, rendering air and water poisonous. Intensive farming
practices were employed which outstripped the soil’s regenerative
capacity. Many Soviet scientists and politicians were aware that
the economic targets were not sustainable from an environmental
standpoint. The political climate of the U.S.S.R., however, where
questioning official policy was a punishable crime, made open dis-
cussion of the incompatibility between economic models and
ecology a potentially dangerous undertaking.

Under the Soviet regime, citizens and regional officials were
given little opportunity to incorporate environmental considera-
tions into policy decisions. They were also prohibited from open-
ly discussing the ecological consequences of these decisions. As
Russia moves toward a more open economic and political system,
and ideally more environmentally sustainable development, the
lessons of complacency and silence will have to be unlearned.

On the Page and On the Ground

The collapse of the Soviet Union has created a political vacuum
in Siberia. Moreover, because of the legal legacy of the U.S.S.R,,
Russians are accustomed to law in practice bearing little relation
to law on the books. This chaos and lack of confidence in existing
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written laws underlie present legal efforts protect the Siberian
environment. An understanding of the federal and regional envi-
ronmental laws therefore requires that one look beyond the leg-
islative texts and consider how these laws operate in practice.

At the federal level, Russia has adopted three laws since the col-
lapse of the U.S.S.R. that bear heavily on ecological and conser-
vation issues: the 1991 Land Code of the Russian Republic, the
1991 Federal Act on Protection of the Environment, and the 1993
Russian Forestry Act.

The 1991 Land Code represents an attempt to move away from
the central government’s monopoly of land ownership under the
former Soviet Union. The code has been characterized by one
commentator as the “rebirth of a dormant concept of private own-
ership.”"’ Under the new code, land is characterized according to
the purpose of the activity performed on the land. The categories
include farmland, urban, industrial land, recreational and conser-
vation land, forest land, and water resources land. These cate-
gories are relevant in that they determine the extent to which the
federal government retains control over the land, as well as the
degree to which privatization is permitted.

The Land Code provides for the establishment of local councils
of People’s Deputies. These local councils are in charge of granting
land parcels. They are empowered to grant ownership, an inherita-
ble life-long possession, a permanent or temporary use, or a lease on
the land. The local land councils’ disbursement powers are limited
by the type, or category of land in question. If the land involved is to
be used for agriculture or industry, the land councils have virtually
absolute discretion. If, however, the land is to be used for recreation
or conservation purposes, then the local councils may only allow
limited business activity. Moreover, these lands may not be disbursed
in a manner that adversely affects these primary recreation and con-
servation purposes.

The land disbursement scheme established under the 1991
Land Code has proven faulty in practice for two reasons. First, the
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composition and selection of the local land councils was not clear-
ly set forth in the law. This has resulted in political uncertainty as
to who may sit on the councils, and competing claims of legiti-
macy between different local councils. Second, land is catego-
rized not so much by its nature as by its use. Local councils can
therefore often avoid the conservation and recreation restrictions
by recharacterizing the land’s use as agricultural or industrial.

Competing claims of legitimacy and manipulations of the
Land Code’s environmental restrictions could, theoretically, be
resolved through judicial clarification. In reality, however, this has
not happened. The Russian courts presently lack either the inter-
pretational or enforcement powers necessary to resolve these con-
flicts. Without a legal forum to settle these disputes, the Russian
privatization process has been rife with corruption. Given its geo-
graphic remoteness from Moscow, this situation has been particu-
larly acute in Siberia.

The 1991 Federal Act on Protection of the Environment was
enacted to provide a comprehensive legal framework for environ-
mental law. The law sets forth two primary legal regimes. First, it
established the requirements for an expertiza, the impact report a
government agency must prepare whenever a proposed action
could adversely affect the environment. Second, it provided for
the creation and management of national parks and reserves.

The expertiza requirements set forth in the Russian Federal
Environment Act are similar in many respects to the Environmental
Impact Statement (EIS) requirements set forth in the United States’
National Environmental Policy Act (NEPA). Like the EIS under
NEPA, the Russian expertiza must discuss the foreseeable adverse
environmental effects of a given projects, as well as what steps can
be taken to minimize these effects.

Unlike NEPA, however, the Russian expertiza does not include
mechanisms for public participation in the preparation of the
impact statement. Because the government often has an interest in

concluding that the adverse environmental impacts of a project are
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minimal, this lack of openness undercuts the credibility of the
expertiza process. Moreover, regional governments also face con-
siderable anti-expertiza pressures from the general public, who
bear the tax burden for carrying them out. Regional governments
will thus often reach the convenient preliminary conclusion that
no adverse effects are foreseeable, and that therefore no expertiza is
required.

The national park and preserve regime established under the
Federal Environment Act vests authority for the management of
these areas solely with the Ecology Ministry of the Russian
Federation. Within established park and preserve zones, develop-
ment is permitted only so long as it is consistent with the ecologi-
cal maintenance of the protected area. Although this regime
appears rational on paper, it has not been provided with adequate
funding and has therefore failed to designate the boundaries for
many protected areas, or establish criteria for creating such pro-
tected areas in the future.

The Russian Forestry Act, adopted in December 1993, revised
existing forestry laws in several respects. Unfortunately, these revi-
sions appear to weaken rather than strengthen forest protection."
Under previous forestry laws, citizens and non-governmental orga-
nizations were given express authority to participate in forest man-
agement decision-making. This right to participation was secured
through the agency inspectorate, which solicited and submitted to
forest agency officials the comments of interested parties. This
comment and criticism process has, in recent years, involved
thousands of individuals and groups throughout the country. In
Siberia, where ecological mismanagement of forests has been par-
ticularly severe, this process served as an important vehicle for
environmentalists to voice their concerns. Although these con-
cerns may have often been overcome by short-term economic
interests and corruption, the existence of legally recognized forum
for debate was nonetheless important.

In the new Russian Forestry Act, the provisions recognizing the
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inspectorate was removed. As a result, it is uncertain what role cit-
izens and environmentalists will play in forest management deci-
sion-making.

An additional, and potentially positive, change in the Forestry
Act concerns the clarification of federal and regional jurisdiction
over the forests. Under the new act, the federal government
retains exclusive authority over all national parks and reserves.
Moreover, no commercial logging would be allowed in these fed-
erally protected areas. As such, these provisions parallel and
expand on the park and preserve provisions set forth in the 1991
Land Code and the 1991 Federal Environment Act. The prohibi-
tion on commercial logging in effect defines the forestry manage-
ment practices consistent with the areas’ primary recreation and
conservation purposes.

Unfortunately, the Forestry Act also suffers from the same
defects as prior laws. Commercial logging may be prohibited in
federal parks and preserves, but the federal government has not
yet clearly established the boundaries of, and jurisdiction over,
these lands. In the absence of such boundaries and effective fed-
eral jurisdiction, regional governments will likely continue to
assert control over these areas, and the destruction of the forests
will continue.

At the regional level, environmental protection efforts have
fared little better. Under the 1991 Land Code, 1991 Federal
Environment Act and 1993 Forestry Act, subrepubliks (regional
governments) are given considerable authority to adopt laws that
protect the environment. The Land Code grants subrepubliks the
power to control privatization and land-use outside of federally
recognized area. The Federal Environment Act provides that sub-
republiks can adopt laws forbidding private operations that
adversely impact the environment. The Forestry Act permits sub-
republik regulation on all non-federal forests. Taken together,
these laws help establish the framework for a truly federal system,

wherein regional governments retain considerable power.

93



Paul Stanton Kibel

In the long run, the emergence of this federal framework holds
great possibilities for Siberian environmental protection. In the
short run, however, it has led to increased environmental degra-
dation. Poverty and political chaos at the regional level have cre-
ated a situation not conducive to ecological reform. Siberian sub-
republiks are currently more concerned with the business of
reducing employment and attracting foreign investment, and
environmental protection is not at the top of their policy list.

The situation at the regional level once again highlights the
need to integrate environmental reform with strategies for eco-
nomic development. Although poorly planned economic devel-
opment is often the cause of environmental damage, the com-
plete absence of economic activity can also contribute to the prob-
lem. When people are focused on securing food, shelter and
clothing for their families, the environment is not likely to receive
serious attention. Therefore, the solution is not to stop all eco-
nomic development, but to create economic development that
reinforces and actually contributes to environmental protection.
Local economies must be developed that strengthen and protect

communities and ecosystems, not damage and exploit them.

Solutions Beneath the Surface

The ecological deterioration of Siberia is due in large part to the
legal legacy left behind by the Soviet Union, and the difficulties
associated with implementing environmental laws. Although the
passage of new environmental legislation may have some cosmet-
ic appeal, such laws are unlikely to improve Siberian ecological
conditions unless these underlying legal issues are confronted.
Two strategies that may help address these underlying problems
are the expansion of citizen enforcement provisions and the clar-
ification of the land privatization process.

First, the expansion of citizen enforcement provisions recog-
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nizes that adopting a law does not ensure that a law will be imple-
mented. The implementation of a law can only be guaranteed by
providing specific procedures to prosecute and punish violators,
be they private corporations or agency officials. Without such pro-
visions, citizens, corporations and the government have no clear
incentive to obey the law. Without such provisions, written law
and law in practice begin to diverge, and the rule of law begins to
break down.

This situation becomes particularly acute in political systems,
such as Russia, that lack a strong, independent judiciary. In such
political systems, judges lack the power to create doctrines that
would allow for the prosecution and punishment of violators.
Also, the courts cannot be relied upon to supplement the textual
provisions of a law so that implementation is possible.

Because a strong independent judiciary cannot be created
overnight, Russians wishing to ensure government and private
compliance with environmental laws should push for citizen
enforcement provisions in legislation. These provisions should be
highly specific. They should provide that any person or organiza-
tion whose interests are potentially threatened may initiate a suit
for compliance. They should also expressly grant courts the power
to fine and imprison individuals who knowingly violate the law, as
well as the power to enjoin activities that violate the law.

Strong and highly specific citizen enforcement provisions
would serve many important functions. The necessary prosecu-
tion and punishment components to ensure proper implementa-
tion of existing environmental laws would be in place. This, in
turn, would help reduce the divergence between written law and
law in practice. By merely applying the express language of these
citizens enforcement provisions, judges would improve the credi-
bility of the courts.

Second, clarification of the land privatization process should be a
policy priority. In considering the relative ineffectiveness of Russian
environmental legislation, uncertainty regarding the ownership of
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and jurisdiction over real property has merged as a constant prob-
lem. The 1991 Land Code established a legal regime for categoriz-
ing land and a process for gradual privatization. The categories and
privatization process set forth in the Land Code in turn formed the
basis for subsequent distinctions in the Federal Environment Act
and Forestry Act. Because of this legislative progression, the proper
functioning of the privatization process is essentially a prerequisite to
the implementation of these subsequent laws.

Unfortunately, as detailed above, this privatization process has
so far been unsuccessful in clarifying the legal status of Russian
land. The privatization process was carried out by local land coun-
cils whose legitimacy was often unclear. These councils were then
required to make distinctions based on categories of land which
the federal government has not yet clearly identified. The legal
results of this process have been understandably ambiguous.

Before existing environmental protections can be implement-
ed, or even made comprehensible, Russia will have to return to
square one. The privatization process must be revamped. Until
this is done, Russian environmental laws will remain incoherent,

and thus incapable of implementation.

FExperience and Expectations

The collapse of the U.S.S.R. has provided Russia with an opportu-
nity to stop the ecological deterioration of Siberia. The realization
of this goal, however, requires more than the adoption of aspira-
tional environmental laws. It requires a critical reassessment of the
reasons underlying Siberia’s flawed ecological-legal framework.
The starting point for this reassessment should be the legal
legacy inherited from the U.S.S.R. This legacy accounts for many
of the shortcomings and defects of existing environmental legisla-
tion. Efforts must therefore be made to unlearn the lessons of the
Soviet era. The judiciary must establish itself as a political forum
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where violations can be asserted, and violators punished.
Procedures must be developed that allow citizens to help enforce
environmental laws. More significantly, however, Russians and
Siberians must come to expect that law in practice will reflect law
on the books. Only then will ecological protections move beyond
the page, and into the forests and rivers of Siberia.
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Chapter 8

United By Poison
Relief for Bhopal’s Victims

The Bhopal disaster, which took place just after midnight on
December 3, 1984, is one of the worst industrial accidents in his-
tory." Forty tons of highly toxic methyl isocyanate, which had been
manufactured and stored in Union Carbide’s chemical plant in
Bhopal, India, escaped into the atmosphere. The accident killed
over 3,500 people who lived in the dispersing chemical’s pathway.
Over 300,000 were injured—many seriously and some perma-
nently.” These figures, as disturbing as they are, however, do not
convey the full scope of the tragedy—the families destroyed, the
communities impoverished, and the land poisoned.

In 1986, after unsuccesstully seeking to sue Union Carbide in
federal district court in New York (where Union Carbide was
incorporated), the Indian government filed suit against the multi-
national corporation in Bhopal District Court, India. The district
court’s ruling was eventually appealed to the Supreme Court of
India. While the case was still pending before the Supreme Court,
the Indian government and Union Carbide reached a settlement.

The settlement required Union Carbide to pay the Indian gov-
ernment $470 million (if the case had been decided in the U.S.
under New York tort law, it is estimated that the Indian government
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could have recovered close to $4 billion). This settlement would be
supervised by the Indian Supreme Court, and distributed by special
compensation courts, to those who had been injured, and the sur-
viving families of those who had been killed, in the Bhopal disaster.

The Bhopal settlement distribution scheme devised by the
Indian Supreme Court was based primarily on compensating spe-
cific individuals for death or injury. This individual-based distribu-
tion scheme, although well-intended, has failed to respond to the
severe medical and social consequences of the Bhopal disaster. To
respond to these problems, the existing individual-based scheme
needs to be integrated with community-based distributions. These
community-based distributions would fund institutions, programs
and services that serve the larger collective group of persons poi-
soned and injured by the Bhopal accident. This, in turn, would
help provide more effective long-term relief for survivors.

A Blanket Spread Too Thin

Under the Bhopal settlement distribution scheme set forth by the
Indian Supreme Court, 30,000 individuals were expected to
receive compensation payments. These individual payments were
intended to cover pain and suffering, lost wages, and incurred and
future medical bills. The amount of compensation that each indi-
vidual was to receive would be determined by the severity and per-
manence of the individuals injury.

Although originally 30,000 claimants were expected, the class
of claimants has ballooned to over 300,000. Because the total set-
tlement is fixed, this enlargement has drastically reduced the
amount of money each individual will receive. This enlargement
has also drastically increased the administrative burden placed on
the compensation courts and government officials.

While the individual-based compensation scheme appeared as
a fair and effective response when it was first established, it is now
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clear that the scheme needs revising.’ In addition to the drastic
reduction in the amount of individual payments (due to the
enlargement of the class of claimants), there are other ways in
which the scheme has proven flawed. These flaws have prevented
the Indian government from achieving basic medical-, social- and
justice-related goals. The most critical shortcoming of the current
compensation regime is its failure to provide for the future of the
Bhopal community and affected unborn generations.

The Bhopal disaster placed forty tons of highly toxic methyl iso-
cynate into the Bhopal atmosphere. In addition to the death and
injury it inflicted on Bhopal’s citizens, the toxic release had other
consequences. It poisoned much of the surrounding agricultural
land, rendering it unsuitable for either farming or habitation.
Medical experts have also observed a significant increase in birth
defects, and believe these defects can be traced to toxic exposuure
resulting from the accident.

The individual-based compensation scheme does not ade-
quately confront these issues. There need to be additional provi-
sions for detoxifying the soil and assisting former farmers, for
addressing the displacement of people who cannot return to their
homes, for the medical care of the unborn. Unless these larger
problems are addressed, the settlement will not enable the victims
of the Bhopal tragedy to rehabilitate themselves and rebuild their
lifes. To respond to these problems, the distribution scheme must
look beyond individual compensation to the welfare of both the
present and future Bhopal community.

Pooling Resources

There is an alternative to the limitations of the individual-based
distribution scheme —community-based compensation. Under
this model, only a portion of settlement funds are distributed
directly to individuals. A significant portion of settlement funds
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are invested in institutions, programs and services that will collec-
tively benefit the entire class of injured people. The theory behind
this alternative distribution scheme is straightforward. The indi-
viduals will derive the greatest benefit from pooling a portion of
their individual claims, and developing an ongoing financial
framework to deal with the Bhopal community’s problems and
needs.

Under the community model, instead of providing each indi-
vidual with funds to cover medical costs, the Indian government
would invest in modern hospitals to treat the injured. These hos-
pitals would be specifically designed to meet the needs of the
Bhopal victims, with staff and facilities to deal with issues such as
post-traumatic stress syndrome, genetic counseling and mental
health in general. Under the community model, instead of pro-
viding individuals with funds to cover soil detoxification and fam-
ily relocation costs, the Indian government would invest in pro-
grams and services designed to address these problems. These pro-
grams would target the Bhopal community, providing relief to
both current and future generations.

Beyond the immediate problems of medical care, land detoxi-
fication and population relocation, the community model could
also effectively address other local problems. Settlement funds
could be used to establish schools, programs for job retraining and
new housing construction. While these expenditures and services
may not be directly related to the Bhopal disaster, they would
nonetheless help to improve the welfare of the Bhopal communi-
ty. Because improving the welfare of the Bhopal victims is the
central aim of the Union Carbide settlement, these types of pro-
grams are wholly appropriate compensation strategies.

The alternative community distribution scheme should not be
thought of as completely inconsistent with the individual-based
model. It is possible for one compensation scheme to retain ele-
ments of both. For instance, the Indian government could offer
individual-based compensation for death and permanent, long-

102



United by Poison

term injuries. For all other injuries, people could be given free
access to the programs and services established under the com-
munity-based model.

The Bhopal settlement provided the Indian government with
$470 million to assist and benefit the Bhopal disaster’s victims.
Having secured these funds, the Indian Supreme Court must now
help the compensation courts and local authorities develop a fair
and effective distribution scheme. While the existing individual-
based compensation scheme is well-intended, it possesses many
shortcomings.” Because these flaws have rendered the scheme
ineffective, the Supreme Court of India should consider alterna-
tive compensation models. As Gary Cohen, an advisor to the
Bhopal People’s Health and Documentation Clinic, commented:
“The Bhopal accident highlights the fact that the current legal
and medical mechanisms cannot cope with the long-term conse-
quences of toxic industrial disasters where the resulting health and
social problems span decades, and even generations.”

Recognizing the shortcomings of the current relief scheme, in
1994 the International Medical Commission on Bhopal (IMCB)
was created. Although the IMCB’s focus is primarily on assessing
the health conditions and needs of Bhopal’s victims, this health
assessment will likely lead to a critical review of how the settle-
ment funds are being spent. As the IMCB turns to the question of
allocation, it should consider the advantages of integrating ele-
ments of the community-based compensation model into the
overall Bhopal strategy. This would help India to better serve the
critical medical, social and economic needs of Bhopal’s victims.
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Chapter 9

Refoliating Vietnam
A Second War
for the Forests

Vietnam’s forests were devastated by the American War from
1961-72. An August 1994 report by Hanoi’s Mangrove Ecosystem
Research Centre concluded that U.S. chemical defoliation opera-
tions destroyed more than one-third of the mangrove forests in
Southern Vietnam’s Mekong Delta.! The poverty during wartime
also led to accelerated destruction of the central and northern
forests as citizens became desperate for fuelwood and farmland.
All told, the war claimed over 2.2 million hectares of forests.” This
defoliation and forest destruction left Vietnam with a host of
severe health and environmental problems, including Agent
Orange contamination, soil erosion, and loss of animal and fish
habitat.

Vietnam’s forests, however, managed to stage somewhat of a
recovery. After the war, Vietnam initiated a massive mangrove
reforestation program in the south, and established protected
regions for mixed evergreen forests in the central and northern
highlands. The initial success of these programs suggested that,
unlike many of its Southeast Asian neighbors such as Indonesia
and the Philippines, Vietnam might manage to prevent the whole-
sale destruction of its natural forests. The war may have inflicted
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great damage on the forests, but this damage was largely a product
of the American military, not underlying economic forces. With
the war over and the U.S. military gone, the prospects for forest
ecosystem recovery looked good.

Unfortunately, these prospects have been dampened by recent
developments. Increasingly, population pressures and poverty
have begun to place severe demands on the forest.” These forces
have been encouraged, or at least facilitated, by the Vietnamese
government’s focus on increasing short-term agricultural produc-
tivity. Under current policies, the central government sets region-
al agricultural goals and local officials are responsible for ensuring
that these goals are met. Unfortunately, these economic targets
often fail to account for ecological limitations.

As a result of these pressures and policies, Vietnam’s forests are
once again under siege. Forests are being felled at rates that do not
allow for regrowth. According to the United Nations, logging and
“slash and burn” agriculture are currently destroying more than
375,00 hectares of natural forest every year in Vietnam.*

The best hope to preserve Vietnam’s natural forests lies in the
legal and political reforms that were initiated in the early 1990s.
While the primary aim of these changes has been to introduce
market elements into the Vietnamese economy, these reforms
have also granted additional free speech rights and attempted to
limit government abuse by bringing administrative activities
under the rule of law.” As such, the reforms closely resemble the
policy of perestroika launched in the former Soviet Union in the
mid and late 1980s. As with perestroika, deteriorating environ-
mental conditions have served as a catalyst to, and a focal point
for, legal reform efforts. It remains to be seen, however, whether
these reforms will be deep enough and come in time to protect
Vietnam’s threatened forests.
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A Period of Reform

After the defeat of South Vietnam and national unification in
1975, Vietnam operated a centrally-planned economy controlled
by the Communist Party. This political system was extremely
authoritarian, and provided little room for public debate or gov-
ernment criticism. It also created an economic atmosphere that
discouraged citizen initiative as well as foreign investment. As a
result, Vietnam’s standard of living declined dramatically after the
war. By the mid-1980s average annual per capita income was
under $200.

In response to these economic conditions, Vietham began
experimenting with “mixed market” politics, or Doi Moi (renova-
tion) in the early 1990s.° The Doi Moi reforms were initially
intended to be strictly economic, and were not intended to affect
Vietnam’s basic political system or reduce the broad powers of the
Communist Party. As with perstroika in the former U.S.S.R., how-
ever, economic reform in Vietnam eventually led to political
debate over other issues. The weak status of the rule of law and the
declining condition of Vietnam’s environment were among the
issues that were later included in the Doi Moi program.

The legal system has undergone several important changes dur-
ing this period of reform. First, prior to Doi Moi, Vietnamese legal
rights were viewed primarily in terms of citizens” duties to the state
and the party. Laws were meant to circumscribe the behavior and
liberties of individuals, not the government. Doi Moi, however,
introduced reforms that set forth obligations and prohibitions con-
cerning the actions of the state. These should help bring state
activity under the rule of law, and make government officials more
accountable.

Prior to Doi Moi, assertions of illegal behavior could only be
presented to People Committees, who then decided whether to
initiate administrative action on the complaining party’s behalf.
Although there is still no formal judiciary, Vietnam has now cre-
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ated special economic courts to help resolve disputes between for-
eign and domestic companies officially registered with the state. It
is expected that the jurisdiction of these special economic courts
will be expanded, and that they may soon provide a forum for
other disputes and a broader range of claimants. While this forum
would lack the independence of a separate judiciary, it would
nonetheless represent an important step toward establishing the
rule of law.

Significant changes have also been implemented in the envi-
ronmental field. First, in 1991 Vietnam developed the National
Plan for Environment and Sustainable Development (NPESD),
which sets forth the government’s environmental policy priori-
ties.” The NPESD calls for expanding the system of nature pre-
serves, increasing Vietnam’s participation in international conser-
vation programs, and greater funding for reforestation efforts.

Second, in 1991, Vietnam adopted the Law on Forest
Protection and Development (Forest Law) and in 1994 it enacted
the comprehensive Law on Environment. The Forest Law requires
that the Vietnamese government preserve the forest resources of
the nation, restore barren lands within the forestry sector, and pro-
tect watersheds and threatened wildlife. The Law on Environment
calls upon state agencies to establish plans to prevent environ-
mental degradation and prohibits activities that “destroy ecological
equilibrium.” It also provided that persons who take advantage of
their position or power to infringe environmental protection laws
shall be disciplined or criminally prosecuted.

Third, in 1992 a new comprehensive environmental agency
was created, the Ministry of Science, Technology and
Environment (MOSTE). MOSTE’s responsibilities include the
environmental review of projects proposed by other agencies,
such as Ministry of Agriculture and Food Industries and the State
Commission on Corporate Investment (SCCI). MOSTE’s review
and approval is an administrative prereugqisite to final project

authorization.
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Lastly, in 1993 Vietnam signed the United Nations Biodiversity
Convention. Under the terms of this international treaty, nations
must “promote the protection of ecosystems, natural habitats and
the maintenance of viable populations of species in natural sur-
roundings.” The primary aim of the Biodiversity Convention is to
encourage national governments to increase their domestic com-
mitment to ecosystem preservation and wildlife protection. The
Convention is also expected to serve as a major financing mecha-
nism for global biodiversity conservation. By signing the
Convention, Vietnam might therefore be able to secure interna-
tional funds to assist in the development and implementation of
forest conservation programs.

Taken together, these legal and environmental reforms have
the potential to profoundly and positively impact forest manage-
ment in Vietnam. Translating this potential into reality, however,
has not been easy. Significant economic and social hurdles have
hindered attempts to preserve Vietnam’s forests.

The Pressures of Poverty

The far-reaching legal reforms in the environmental fields suggest
that, in terms of forest protection, Vietnam has set itself on the
right course. The successful implementation of these changes
would provide a solid legal framework to ensure the sustainable
management of the nation’s forests. The process of implementa-
tion, however, has been difficult and slow. Rural poverty and pop-
ulation pressures have impeded forest protection efforts, and have
allowed deforestation to continue.

Since the end of the American War in 1975, Vietnam’s popu-
lation has increased to over seventy million people. This popula-
tion is clustered around two major deltas—the Mekong River
Delta in the south and the Red River Delta in the north. The pop-

ulation increase has placed tremendous environmental stress on
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rural areas, particularly in the two deltas where the vast majority
of Vietnamese live.” The forests, in particular, have suffered great-
ly. Poverty and dire economic conditions have to led to over-
exploitation of forest resources.

In southern Vietnam’s Mekong Delta, mangrove forests are
being rapidly cut down for firewood and to clear land for agricul-
ture and aquaculture (fish and shrimp ponds).” This logging and
forest conversion has been carried out in an indiscriminate and
environmentally unsustainable manner. Erosion has caused river
siltation and destroyed the biological integrity of many streams.
Boars, monkeys, foxes, boas and migratory birds such as cranes
have lost important habitat and breeding grounds.” Moreover,
most of the aquaculture ponds are poorly designed and have failed
to provide adequate fresh water flow. As a result, ponds generally
remain productive for two or three years and are then abandoned.
The economic benefit derived from mangrove deforestation is
therefore minimal and short-lived. Although the government has
not endorsed the logging and conversion of mangrove forests, it
has so far done little to stop the destructive cutting.

Similar problems and pressures confront forests in other
regions of Vietnam. Upstream from the Mekong Delta, in An
Giang and Dong Thap provinces near the Cambodian border,
hillside forests are being cleared for agricultural land. The
removal of hillside trees has left slopes exposed and unprotected.
This loss of water catchment has resulted in increased run-off dur-
ing heavy rains. This, in turn, has led not only to soil erosion but
to destructive floods downstream. According to environmental
officials in Can Tho, these floods have left hundreds of people
dead and devastated the local farming economy.

The evergreen forests in the central Vietnam’s Dalat Plateau
have also been targeted for intensive logging. It is estimated that
the forest cover in Vietnam’s highlands has been cut to fifty-six
percent." As with the cutting in An Giang and Dong Thap, much
of the logging in Dalat has taken place on steep slopes. While
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some of this logging has been for firewood and farmland, there are
also reports of raw logs being smuggled to the coast for foreign
export. To ensure that Vietnam captures the full value of finished
wood products, the government recently banned the export of
unprocessed logs. Local authorities, however, apparently lack the
resources to effectively enforce the export ban. Many environ-
mentalists also believe that provincial officials are being paid off to
ignore these export restrictions.

Mountainside deforestation in the Dalat Plateau has washed
away large amounts of soil, damaging crops and farmland below.
It has also greatly diminished the ecological richness and scenic
qualities of what was once considered one of Vietnam’s most
beautiful and biologically diverse wilderness areas.

On a national scale, the environmental impact of deforestation
has been staggering. An alarming forty percent of Vietnam, is now
classified as bare land.” Although about one million of this is
accounted for by rocky mountains. The rest is land that was for-
merly forests but that has been cleared and degraded to a condition
where it is no longer biologically productive.

Additionally, a 1991 report by the government Forest Inventory
and Planning Institute (FIPI) concluded that logging was destroy-
ing the critical habitat of moose and wild goats, and was pushing
populations of skid deer into extinction. The FIPI report warned
that because there has been “inadequate attention to take care of
and maintain the environment for wild resources to regenerate,
many species’ existence is now problematic and even endan-

gered.””

The Fate of Vietnam’s Forests

The degraded condition of Vietnam’s forests reveal the current
disparity between official forest policy and actual forest protection.
Some of this disparity can perhaps be attributed to corruption and
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Vietnam’s continuing reliance on outdated forest management
models. Much of it, however, is a reflection of Vietnam’s larger
struggle to bring state policy under the rule of law. In this regard,
environmental and forestry law are encountering the same basic
obstacles as the banking and commercial fields—namely, the dif-
ficulty in developing legal mechanisms that allow citizens to
ensure that laws are enforced.

These mechanisms are not currently in place. For instance,
under the new Law on Environment, the SCCI cannot authorize
foreign economic enterprises until the enterprise proposal has
been reviewed and approved by the MOSTE. The SCCI, howev-
er, recognizing the weak political power of the new environmen-
tal agency, has routinely ignored the MOSTE approval practice.
The citizens who will bear the health and environmental brunt of
these enterprises currently have few avenues of recourse against
the SCCI or the private foreign companies. At present, compli-
ance with environmental laws can only be ensured by applying
political pressure at the administrative level. In practice, such
recourse means very little.

Forest protection in Vietnam faces a difficult road ahead. This
road, however, does point in a general direction. Vietnamese citi-
zens concerned about, and threatened by, the impacts of defor-
estation need to focus on deepening the legal and environmental
reforms that have begun. The jurisdiction of the newly created
special economic courts need to be expanded. The political cred-
ibility and independence of MOSTE needs to be strengthened. In
the short-run, these are the surest means to protect the common
and collective ecological heritage of Vietnam’s forests. Without
the effective means of ensuring that environmental laws are in fact
implemented and observed, Vietnam’s forests face a bleak future.
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TRADE’S HARVEST







The modern framework for trade rules and the global economy
was established in the late 1940s, with the creation of the General
Agreement on Tariffs and Trade (GATT), the International
Monetary Fund (IMF), and the World Bank. These institutions
were developed in response to two particular historical events—the
Great Depression and World War 11. At their inception, GATT,
IMF, and the World Bank were viewed as a means to stabilize glob-
al markets and political conditions, to prevent a reoccurence of the
tariff wars, widespread inflation, and currency devaluation that
many believed contributed to both economic decline and the rise of
fascism.

Since the 1940s trade framework was established, however, two
important changes have taken place. First, capital now moves freely
across national borders, and thus corporate investment and profits
are no longer tied to the national economy. Second, we now have a
greater scientific understanding of the extent to which economic
activities are degrading the planet’s nonrenewable natural resources
and basic ecological systems. GATT, IMF and the World Bank were
not designed to handle these new developments, and no effective
international institutions currently exist that do. The result of this
governance vacuum has been an increase in the power and political
autonomy of multinational corporations, and a corresponding
increase in global environmental degradation.

The current predicament was expressed artfully by Herman Daly,
a former Senior Economist with the World Bank and now one the
leading advocates for trade reform. Daly asks us to think of the inter-
national economy in anatomical terms. GATT, IMF and the World
Bank are designed to maintain the circulatory system, to ensure that
trade restrictions and currency fluctuations do not block the flow of

goods, services and investment—the economic lifeblood. However,
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the circulatory system is ultimately dependent on the respiratory
and digestive systems, which ensure that the lifeblood receives and
processes the nutrients it needs to sustain the body. In the global
economy, our respiratory and digestive systems—our nonrenewable
resources and ecosystems—are in bad condition, and their deterio-
ration has placed our future at great risk. This deterioration will
only be halted when the global economy is understood as a compo-
nent of, not something distinct from, the global ecosystem.
International law will play a critical role in establishing and enforc-
ing this new ecological conception of trade.
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Chapter 10

A Difficult Swim
The Sea Turtle
Navigates GATT

NAFTA and GAT'T have spawned fierce political debates between
promoters and critics of global free trade. One of the most intense
debates surrounding these agreements focuses on the impact of
NAFTA and GATT trade rules on environmental protection.
Many environmentalists have argued that free trade rules, and the
international organizations that implement these rules, could
undermine U.S. policies that protect the environment and pro-
mote conservation. The current row over the impact of shrimp
fishing on sea turtles indicates that environmentalists’ concerns
may be justified.

In April 1996, the United States Court of International Trade
(CIT) issued a landmark decision in Earth Island Institute v.
Christopher." In this case, the CIT ordered the U.S. State,
Commerce and Treasury Departments to block the importation of
shrimp from all nations that had not adopted adequate policies to
protect sea turtles. Worldwide, hundreds of thousands of sea turtles
are killed each year as a result of shrimp-harvesting operations, in
which the turtles drown trying to escape the shrimp nets.”

The CIT based its ruling on an interpretation of a 1989
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amendment to the federal Endangered Species Act (ESA),
Section 609." Section 609 calls for the development of a shrimp
“certification” program by the U.S. federal government. Under
this program, nations desiring to export shrimp to the U.S. must
be certified by the U.S. government. The U.S. government can
only provide this certification if the exporting nation can demon-
strate that it catches shrimp using methods that provided a level
of protection to sea turtles comparable to protection provided for
under U.S. conservation laws.

Although hailed as a victory by marine conservation advocates,
the CI'T’s ruling in Earth Island is now under attack. Foreign coun-
tries subject to the certification requirements have filed a formal
complaint with the World Trade Organization (WTO) alleging that
Section 609 is inconsistent with the United State’s trade obliga-
tions.* The WTO is the successor organization to GATT, and is now
charged with overseeing the agreement’s implementation.

The nations bringing the WTO challenge allege that the U.S.
sea turtle protection program violates GAT'T rules that prohibit
trade restrictions based on extraterritorial conservation goals and
the methods by which products are produced or harvested. If this
challenge proves successful, the United States could be subject to
countervailing import restrictions, as well as powerful diplomatic
pressure to bring its policies into compliance with GATT. This, in
turn, could lead the United States to weaken or block implemen-
tation of the turtle protection program —the very scenario forecast

by environmentalists.

The Sea Turtle Litigation

The population of sea turtles worldwide is threatened by destructive
fishing practices.’ It is estimated that over 125,000 turtles die every
year, not to serve as food for people, but because they are hauled in
(and drowned) as unwanted bycatch for target catch such as shrimp
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and tuna. According to the National Marine Fisheries Service
(NMES), a U.S. Commerce Department subagency responsible for
implementing the federal Endangered Species Act, there are cur-
rently at least four species of sea turtles that now face possible
extinction: the loggerhead, the green leatherback, the hawksbill and
Kemp’s Ridley.” Of these species, the Kemp’s Ridley turtle is the
most threatened, with less than 1,500 nesting turtles remaining in
the wild.”

In response to these threats, the U.S. Congress has adopted
policies to reduce the destructive impact of fishing on sea turtles.
In terms of shrimp trawlers, U.S. regulation has focused primarily
on mandating or encouraging the use of turtle-exclusion devices
(TEDs). TEDs are metal trap-doors attached to shrimp nets that
enable turtles to escape nets and thereby escape drowning. It is
estimated that TED’s can reduce sea turtle mortality from shrimp
fishing operations by 97 percent. In 1987, the NMFS promulgat-
ed regulations under the federal Endangered Species Act (ESA)
requiring that the entire U.S. shrimp fishing fleet use TEDs. In
1989, Congress adopted Section 609 of the ESA, creating the cer-
tification program for nations desiring to import shrimp into the
United States. Section 609 requires the secretaries of State,
Commerce, and Treasury to prohibit the importation of shrimp
products from all countries that have failed to mandate shrimp
fishing practices that provide sea turtle protection comparable to
that provided under U.S. law. The use of TEDs is the primary
means to ensure comparable levels of sea turtle protection

The economic reasoning behind, and the policy objectives of,
Section 609 were straightforward. The United States is a major
purchaser of shrimp. According to a 1995 U.S. Commerce
Department report, U.S. shrimp imports total more than $1.2 bil-
lion annually.® Foreign nations that export shrimp have a clear
interest in being able to sell their product to the lucrative U.S.
market. By conditioning access to the U.S. market on adherence

to minimal sea turtle protection standards, foreign nations are
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encouraged to improve the environmental performance of their
shrimping industry. Moreover, the import requirement creates a
level playing field for U.S. fishermen, who must already comply
with the 1987 turtle protection regulations.

Although the language of Section 609 stated that the sea turtle
protection requirements applied to all countries, the State
Department issued regulations that limited the geographic scope
of this language. These regulations interpreted Section 609 as
applying only to shrimp fishing nations in the Atlantic/Caribbean
region.’ The State Department justified this limited interpretation
of Section 609 on the grounds that Congress only intended the
TED requirement to apply to sea turtles that are caught in, or
migrate through, U.S. coastal waters.

The State Department’s decision to limit Section 609’s appli-
cation to Atlantic/Caribbean shrimp fishing nations was intensely
criticized by marine conservation advocates. The most prominent
of these critics was Farth Island Institute (Farth Island), a non-
governmental organization based in San Francisco that directs the
Sea Turtle Restoration Project. In 1995, Earth Island filed suit
against the Departments of State, Commerce and Treasury in the
U.S. Court of International Trade (CIT). Earth Island challenged
the State Department regulations limiting the application of
Section 609, and asked the court to order the State Department,
as well as other federal agencies to apply the shrimp certification
program to all foreign countries, regardless of geographic location.

The defendants responded to Earth Island’s claim with two
basic arguments. First, they argued that Earth Island lacked stand-
ing to bring the suit, because the group did have a legally suffi-
cient interest in ensuring Section 609’s full implementation.
Second, the government argued that the State Department’s reg-
ulation limiting the geographic scope of Section 609 was a rea-
sonable interpretation of the underlying legislation.

The CIT rejected both of the defendants” arguments. The
court issued an order compelling the federal government to pro-
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hibit the importation of shrimp or shrimp products into the
United States from all foreign nations that have not reduced sea
turtle mortality from shrimp fishing operations by ninety-seven
percent, the level that can be achieved through the use of TED:s.
Furthermore, the CIT ordered the government to comply with
the order no later than May 1, 1996.

In an effort to limit the scope of the CI'T’s April 1996 ruling, the
State Department promulgated new regulations to implement the
shrimp certification program. These regulations held that a for-
eign country would be certified so long as the particular shrimp
being imported into the United States were caught using turtle-
safe methods."” Under the regulations, foreign nations did not
have to demonstrate that their entire shrimping fleet was turtle-
safe to be certified. As such, the regulations attempted to once
again limit the scope of Section 609.

In response, Farth Island filed a motion with the CIT con-
tending that the State Department regulations were not in con-
formity with Section 609 and the April 1996 CIT ruling."
According the Earth Island, the State Department regulations
“eviscerated” Congress’ purposes because foreign countries can
“evade the law’s embargo by exporting to the United State those
shrimp caught by a few designated vessels which are equipped
with TEDs, while exporting elsewhere shrimp caught by those
which are not” The CIT agreed with Earth Island, and issued a
strongly worded opinion against the Clinton Administration.

The Turtle~GATT Clash

In addition to arguments based on standing and the reasonable-
ness of the State Department’s regulations, the defendants in the
Earth Island litigation also offered a third argument in support of
their limited geographic application of Section 609. This third
argument focused on the United States” international free trade
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obligations under the GATT. According to the government, the
shrimp certification program established under Section 609 con-
flicted with GATT’s trade rules, and federal agencies, as well as
the CIT, should interpret Section 609 to minimize or avoid these
conflicts.

The defendant’s free trade argument was based, at least in part,
on the rulings and interpretations of GAT'T dispute panels. These
panels are convened to help resolve conflicts among GATT’s con-
tracting parties. Several of these panels have considered the rela-
tion of environmental trade measures to GATT’s free trade
requirements. The two most significant panel rulings concerned a
Canadian restriction on the export of unprocessed salmon and
herring,” and a United States” restriction on the import of tuna
caught in purse-seines nets."”

In the Canadian fish processing dispute, Canada argued that its
processing requirement was justified because it closely related to
the country’s efforts to prevent over-fishing by ensuring that
Canadian fishermen did not lose the value of their more limited
catch. The GATT disagreed, concluding that the processing
requirement was not “necessary” to protect fish stocks, and that its
primary purpose was to protect the domestic Canadian fishing
industry, not to promote conservation.

In the tuna purse-seine net controversy, the GAT'T considered a
U.S. law banning the import of tuna caught in a manner that results
in a high dolphin mortality rate. The United States offered two
arguments in defense of its import restriction. First, it argued that
the restriction was non-discriminatory because the ban on tuna
caught in purse-seines nets applied to both domestic and foreign
parties. Second, the United States claimed that, even if the import
restriction was found to discriminate against certain foreign nations,
such discrimination was justified under GATT’s conservation
exceptions. These exceptions permit trade restrictions “necessary to
protect human, animal, or plant life and health,” and measures

“relating to the conservation of exhaustible natural resources.”
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The GATT rejected both of these arguments. First, it found
that the import restriction applied to production methods (fishing
practices), not products, and that GATT did not permit produc-
tion-based trade restrictions. Second, the panel found that
because the restriction was “primarily aimed” at forcing other
countries to change their policies, not marine conservation, it did
not fall within the meaning of GATT’s environmental and con-
servation exceptions.

In the Earth Island litigation, these rulings provided the legal
background for the defendants’ contention that Section 609 was
inconsistent with the United State’s GATT obligations. The gov-
ernment argued that broad application of Section 609 would like-
ly prompt a formal GATT challenge, and that, under principles
established in previous panel rulings, the U.S. was likely to lose
this challenge. In considering this argument, the CIT conceded
that it was appropriate to “seck to minimize or reduce conflict to
the maximum extent possible...consistent with Section 609s basic
statutory purposes.” It went on to conclude, however, that “the
record of enforcement of Section 609 to date does not reveal trou-
bling tensions with the foreign sovereigns already deemed cov-
ered, including those not certified positively and subject to embar-
goes.” As such, the CIT seemed to suggest that Section 609’s
alleged conflict with GATT was too speculative to warrant limit-
ing the application of the shrimp certification program.

Although not addressed directly by the CIT, there may be an
additional reason for rejecting the government’s argument con-
cerning the impact of U.S. GATT obligations. Increasingly, trade
and environmental experts have begun to question the legal
grounds supporting the distinction between measures regulating
products, and measures regulating production methods. More
specifically, there is now considerable support for the position that
GATT’s non-discrimination rules relating to products have been
fundamentally misunderstood, and misapplied, by GATT dispute
panels." Steve Charnovitz, Director of Yale’s Global Environment
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and Trade Study, has been one of strongest voices calling for this
reassessment.”

Charnovitz maintains that, at the time GATT was adopted in
1947, there were already many longstanding examples of trade
restrictions based on production methods relating to environmental
concerns. Although GATT dispute panels, and many trade experts,
have assumed that the 1947 agreement sought to outlaw these exist-
ing measures, Charnovitz finds no evidence to support this assump-
tion. Conversely, he maintains that GATT actually reaffirmed the
appropriateness of such production-based measures, and that a
“good case can be made that the GAT'T has green roots.”"

Aside from the issue of whether GATT envisioned process-
based trade restrictions when it was adopted in 1947, there are
persuasive arguments to support the contention that such an inter-
pretation is nonetheless appropriate today. In terms of ecology, we
now understand, much clearer than we did in 1947, how the man-
ner is which resources are extracted and processesd contributes to
environmental damage. For instance, the most significant damage
caused by logging of natural forests is the loss of biodiversity,
species habitat and carbon sinks, not the environmental attributes
of wood or paper. Similarly, the most significant damage caused
by unsustainable industrial agriculture is topsoil loss, desertifica-
tion and water pollution, not poor food quality. Given our current
understanding of ecology, the distinction between products and
production methods makes little sense. Instead of clinging to an
arbitrary and outdated distinction, we must develop new trade
rules that are consistent with with our modern environmental
knowledge.

While the CIT did not find it necessary to reconsider the prod-
uct/production method distinction in Earth Island v. Christopher,
the WTO may soon have such an opportunity. In response to the
CIT’s April 1996 decision, many nations, including all six mem-
bers of the Association of Southeast Asian Counties (ASEAN)
threatened to file a formal challenge with the WTO. In July 1996,
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A Difficult Swim

Suvit Khunkitti, Thailand’s Agricultural Minister, warned that
unless the United States eased the ban, ASEAN members would
raise the issue at the World Trade Organization’s December 1996
meeting in Singapore."’

When the Clinton Administration declared that it would com-
ply with the CIT’s ruling, Thailand made good on its threat. In
December 1996, Thailand, joined by Malaysia and Pakistan, filed
a formal complaint with the WTO. In April 1997, the WTO
appointed a dispute panel to rule on the complaint. As of Janaury
1998, the parties had submitted written arguments and the WTO
had organized a special scientific panel to help resolve conflicting
factual claims. No final decision had been released.

Now that a formal challenge has been brought before the
WTO regarding the U.S. shrimp certification program, the CI'T’s
resolution of the GAT T-consistency issue may prove inadequate.
With a formal WTO challenge filed, the “troubling tensions” that
were absent in the CIT case may now be present, and the issue of
GAT T-consistency no longer appears to be a matter of mere legal
speculation. With the convening of the WTO dispute panel, sev-
eral difficult questions have arisen. Should the WTO reject the
product/production method distinction recognized in earlier
panel decisions? If the WTO finds Section 609 inconsistent with
international trade rules, should the U.S. Congress amend the
law, or should the U.S. courts reevaluate the CIT’s April 1996
decision? The fate of the U.S. sea turtle protection program will
hinge on the answers to these questions.

Swimming Beneath the Surface

The sea turtle faces an uncertain future. Although the CIT’s
Earth Island decision has helped elevate the legal status of marine
conservation, this victory may be shortlived. In addition to the
WTO challenge, there have been calls for Congress to amend
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Section 609." Furthermore, the decision has also been appealed.
These efforts threaten to weaken, and perhaps overturn, the CITs
landmark decision.

At least for now, however, the sea turtle has managed to achieve
some progress. The key element to this progress is the recognition
that, under U.S. law, species should not be driven into the extinc-
tion by destructive and outdated fishing practices. Whether this
right to exist will hold up under international trade rules remains
to be seen. One thing is certain, however. Despite the technical
language that will likely dominate the turtle-trade debate, this
right swims just beneath the surface.



Chapter 11

Trees Falling
Forests
and the Timber Trade

The term free trade suggests a global economy in which govern-
ments do not interfere with private business transactions and in
which the market naturally discourages activities that are not eco-
nomically beneficial or efficient. The above definitions do not
reflect current reality. Particularly in the international timber trade,
governments continue to protect and promote logging interests,
and the international market does not discourage logging practices
that result in widespread and long-term economic damage.

The international timber trade is one of the most significant eco-
nomic forces contributing to the unsustainable logging of natural
forests. Although pressures to clear natural forests for farmland, range-
land and fuelwood play some role in this destruction, a comprehen-
sive 1995 book by the World Wildlife Fund (WWF) concluded that
these forces are of secondary economic significance. The book, Bad
Harvest: The International ‘Timber Trade and Degradation of the
World’s Forests, was based on more than fifteen years of research by
Nigel Dudley, Jean-Paul Jeanrenaud and Francis Sullivan, three lead-
ing international forestry experts. In it, WWF found that “far from
being a negligible cause, the timber trade is the primary cause of for-
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est degradation and loss in many of the remaining natural forests.”

The timber and wood products trade, however, is not shaped by
the invisible hand of supply and demand. It is shaped by govern-
ments and corporations whose goal is to keep the demand for
wood products high and supply costs (such as environmental pro-
tection) low. This is why the Pacific Rim has lost fifty percent of
its native forests in the last twenty-five years and why the countries
which have lost the most forest, such as Indonesia and the
Philippines, have sunk even deeper into poverty.'

Because of the transnational nature of the timber trade, local
and national forest protection efforts have by and large failed to
halt deforestation on a global scale. Protecting one region’s forest
has often simply resulted in the destruction of another region’s
forests. To prevent this transfer of harm, forest protection advo-
cates are now looking beyond piecemeal conservation strategies.
They are looking at ways to subvert the timber trade paradigm that
has placed the world’s forest at risk.

The Pacific Rim Cut

The forests of the earth, and of the Pacific Rim in particular, are
being logged at an ecologically unsustainable pace. The best
available evidence indicates that nearly one-half of the Pacific
Rim’s forests have been destroyed in the last half century. The
environmental and social consequences of this deforestation have
been profound. Thousands of species have been forced into
extinction.” Soil erosion and watershed degradation have rendered
river waters undrinkable for humans and unlivable for fish.
Indigenous populations in Brazil, Canada and Southeast Asia
have been forcibly evicted from their traditional lands.

In the United States, the Spotted Owl litigation and the Pacific
Northwest logging disputes have focused the American public’s
attention on the plight of our national forests. Less attention, how-
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ever, has been given to explaining how this regional controversy
fits into the global picture. More specifically, inadequate attention
has been focused on how the international timber trade is con-
tributing to forest destruction both at home and abroad.

In Siberia, for example, coniferous forests cover an area equal
in size to the continental United States. These forests, which
serve as critical habitat for the endangered Siberian tiger and
Amur leopard, have been targeted for intensive logging by
Japanese, Korean and U.S. timber companies.” These companies
have been attracted to the region by the enormous tracts of
mature forests, and the absence of forest protection obstacles
found elsewhere.

In late 1994, a coalition of mill operators in the U.S. Pacific
Northwest called Global Forestry Management Group
announced plans to log and export 100 million board feet a year
from Siberia." These unprocessed logs were intended to supply
mills in the U.S. where almost all private old-growth had been
logged and most of the remaining old growth on federal lands was
protected. Global Forestry Management Group’s plan was greatly
facilitated by a June 1994 Memorandum of Understanding
between U.S. Vice-President Al Gore and Russian Prime Minister
Viktor Chernomyrdin.” The stated goal of the Gore-
Chernomyrdin agreement was to promote cooperation in the for-
est products industries. Given the absence of effective forest pro-
tection policies in Siberia and the Russian Far East, however, the
probable result will be increased forest destruction.

Several federal U.S. agencies have also played a role in pro-
moting the logging and export of Siberian forests. The U.S. Trade
and Development Agency (TDA) spent $500,000 on an econom-
ic feasability study for the Global Forestry Management Group
plan. Similarly, another federal agency, the Overseas Private
Investment Corporation (OPIC), is providing risk insurance to
U.S. timber companies logging in Siberia. While the U.S. gov-
ernment claims that TDA and OPIC are merely facilitating eco-
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nomic cooperation, others contend that the agency financing
amounts to a subsidy. It reduces the risk and helps lay the politi-
cal groundwork for logging operations abroad.

The story is similar in Chile, where the forest sector is also dri-
ven by international demand and government support. From
1973 to 1990, wood product exports in Chile increased from $39
million to $760 million. During this same period, the national
government extended over $88 million in subsidies to domestic
logging companies.’

Much of the increase in Chilean exports has been fueled by the
Japanese market, where chips and pulp are needed to make dispos-
able paper products. Much of the wood exported to Japan comes
directly from Chile’s natural forests. Some also comes from man-
aged tree farms. These tree farms, however, are often on land where
native forests have recently been logged out. As Manfred Max-
Need, 1993 Chilean presidential candidate observed: “There are
mountains of woodchips waiting to be sent to Japan to be made into
toilet paper. I don’t think that is a very noble destiny for our native
forests.”

The Siberian and Chilean situations are regional parts of a
global pattern. To satisty the worldwide demand for wood, the log-
ging industry seeks the path of least resistance, logging in regions
where environmental restrictions are minimal and government
subsidies are plentiful. As such, the international timber trade is
truly a moveable feast—one that has placed forests, wildlife and
indigenous people at risk.

The Timber Trade Paradigm

Although demand may help fuel the engine of deforestation, this
demand is not simply the product of the unfettered marketplace.
Rather, it is the intended result of political and institutional
arrangements, operating at both the national and international
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levels. These arrangements are designed to benefit identifiable
interests, namely the timber, wood, paper and pulp industries.

At the national level, many governments continue to grant log-
ging contracts on public lands with little or no stumpage fees.
These concessionary rates do not incorporate the full costs of envi-
ronmental and economic damage associated with logging and do
not incorporate the full range of environmental and economic
benefits provided by forest protection. Moreover, national govern-
ments continue to underwrite road construction and other infra-
structure costs associated with large-scale logging activities. These
arrangements lower the production costs for the big timber and
wood companies and thereby make destructive logging more prof-
itable. These arrangements also undercut the competitiveness of
smaller, locally-based timber companies that are committed to
practicing ecologically sustainable forestry.

Nationally, there is also a recurring pattern of collusion
between timber interests and the environmental agencies charged
with regulating these industries. The ability of industries to con-
trol the policies and enforcement of regulating agencies is some-
times called agency capture. Sometimes agency capture is
achieved under color of law, such as when Chile’s Pinochet rou-
tinely handed out logging concessions to timber companies that
supported his dictatorship. Other times, agency capture is
achieved through illegal means, such as when the Malaysian for-
est minister reportedly received several million dollars from tim-
ber industry connections. Whether legal or illegal, the results of
agency capture are the same—regulatory agencies fail to imple-
ment, or ignore, environmental protection standards that would
decrease the short-term profitability of logging.

Similar destructive arrangements can be found at the interna-
tional level. The General Agreement on Tariffs and Trade
(GATT) and the North American Free Trade Agreement
(NAFTA), for instance, forbid import restrictions that discrimi-
nate on the basis of production or harvesting methods. The
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method of logging, and the forest protection policies associated
with logging, are examples of such harvesting methods. The ban
on production-based import rules has already impacted one
national effort to adopt sustainable forestry trade provisions. In
1992, Austria adopted a mandatory labeling scheme for all import-
ed timber in which nations would have to demonstrate that the
timber was sustainably harvested.® Several nations asserted that
Austria’s labeling scheme constituted an impermissible trade bar-
rier under GATT. Fearing that GATT might impose sanctions or
authorize countervailing trade measures, Austria repealed the law.

A labeling regime similar to the repealed Austrian law is being
developed by the European Union. The proposed EU regime
would create an “Fco-Label” to designate products (not only tim-
ber) that meet certain objective environmental standards. Unlike
the Austria law, the purpose of the Eco-label is not to regulate the
importation of products. Rather, its purpose is to provide
FEuropean consumers with information about the environmental
characteristics of products, and to provide an incentive for pro-
ducers, both in Europe and abroad, to maintain high environ-
mental standards.”

When the EU announced in 1995 that it intented to apply the
regime to wood products, Jack Creighton, chief executive of tim-
ber multinational corporation Weyerhauser attacked the proposal
as an unacceptable trade barrier. Creighton maintained that the
proposal was merely a “pretext to keep American and Canadian
forests products out of Europe,” and that the scheme could pro-
voke a formal GAT'T challenge.”

The funding policies of international lending institutions, such
as the World Bank and the International Monetary Fund (IMF),
have also contributed to global deforestation. Since its creation
after World War 11, the World Bank has provided billions of dol-
lars to further economic development in the Third World. Most
of these development loans were authorized without environ-

mental impact assessment, and without the public participation of
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affected citizens. Just as with domestic subsidies, these interna-
tional funds have helped underwrite the costs of logging and stim-
ulated wood exports from the developing world.

The World Bank’s colonization project in Polonoreste, Brazil,
in the mid 1980s is an excellent illustration of the nexus between
international lending and deforestation."” In Polonoreste, the
World Bank financed a project to create new rural settlements and
promote subsistence agriculture. The project, which was intend-
ed to reduce urban population pressures, called for the construc-
tion of a 1,500 kilometer paved highway through the heart of the
Amazon basin. The results of the project were economically and
environmentally disastrous. The highway construction, as well as
slash and burn land clearing for agriculture (made possible by
access from the new highway), led to widespread deforestation.
Forests containing endangered and irreplaceable biodiversity were
destroyed. In addition, thousands of forest-dwelling indigenous
people were forced off their traditional lands.

In response to widespread criticism of projects like the one in
Polonoreste, in 1991 the World Bank developed new environmental
guidelines. These guidelines require the preparation of an environ-
mental assessment for all World Bank projects.” Although these
responses are a step in the right direction, so far they have not signif-
icantly improved the World Bank’s environmental performance.
While the new environmental assessment process often identifies
environmental problems, these problems are usually ignored or
downplayed at the loan approval stage. As Bruce Rich, International
Program Director for the Environmental Defense Fund, explains:
“The bank’s regional environmental staff are supposed to exercise
close scrutiny over projects, but hampered by both limited budgets
and limited authority, they are all but powerless to stop ambitious
country directors from riding roughshod over bank policies.””

Unfortunately, many assistance agencies in the Japan and
Europe are following the World Bank’s example. Japan’s Overseas
Development Agency (ODA) and the Swedish Development
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Agency (SDA) have also funded and underwritten forestry projects
in developing countries without adequate assessment of the envi-
ronmental consequences.” For instance Japan’s ODA has helped
subsidize forest road building in Burma, Indonesia, Thailand and
other Southeast Asian countries. The official justification for the
ODA's projects was that local people want to use the roads. In most
cases, however, the logging roads were cut where they were useful
for loggers, not the local people, and the roads were generally not
maintained after logging was finished. Similarly, in 1993 the
Swedish Development Agency helped finance a huge pulp and
paper mill in Vietnam. This mill relies on over 70,000 hectares of
natural bamboo, and has been heavily criticized by environmental-
ists for its impact on Vietnam’s natural vegetation and ecosystems.
Instead of learning from the tragic World Bank experience, Japan
and Sweden’s development agencies appear to be repeating it.

The IMF’s role in promoting deforestation has been less direct
than that of the World Bank, but no less significant.” In the early
1980s, the IMF developed a funding strategy in response to the
international debt crisis. Under this strategy, IMF provided funds
to developing countries to help with debt payments. IMF funds,
however, were tied to conditionalities. These conditionalities, or
structural readjustments, required debtor countries to sharply
reduce public spending (austerity) and to adopt trade policies that
were more conducive to foreign investment.

In terms of forests, the IMF conditionalities have had several
unfortunate results. First, under an imposed policy of austerity,
governments reduced funding for environmental planning, pro-
tection and enforcement. This led to increased mismanagement
of forests and illegal logging. Second, the foreign investment that
followed the IMF’s trade and economic reforms tended to be in
resource intensive sectors such as logging, mining and oil explo-
ration. This also placed new pressures on the forest. As such, the
structural adjustments demanded by the IMF reinforced and
encouraged destructive logging in the developing world.
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Reconstructing the Marketplace

The national and international arrangements that drive the tim-
ber trade are not the product of mysterious market forces. They
are the work of identifiable parties furthering their economic
interests through political influence. Until this framework is dis-
mantled, the timber trade will continue to threaten and destroy
the world’s forests. This dismantling requires removing the insti-
tutional incentives that encourage unsustainable logging.

Forest protection advocates have already developed strategies
for promoting sustainable forestry at the national level. These
strategies include adopting legislation that expressly protects
species and ecosystems, defending the land tenure rights of indige-
nous people, requiring environmental impact assessment and cit-
izen participation, ending direct and indirect subsidies to the tim-
ber industry, promoting the use of alternatives to wood-based
products, and certification of ecologically sustainable timber
sources. Although these strategies are currently under attack in
the United States and abroad, they nonetheless provide a blue-
print for national forest protection efforts. They provide a set of
coherent and tested policies around which forest protection advo-
cates can focus their efforts.

Despite the significant number of international institutions
involved in forestry issues, such as the International Tropical
Timber Association (ITTA), the United Nations Food and
Agricultural Organization (FAO), the Commission on Sustainable
Development (CSD), the Global Environmental Facility (GEF)
and the World Trade Organization’s (WTO) Committee on Trade
and the Environment, this blueprint is currently lacking at the
international level. These institutions have yet to effectively address
and respond to the role that investment, consumption, monetary
policy, debt and trade rules play in deforestation.

Arguably, it is the sheer number of international institutions

involved in forestry issues that has made progress so difficult.
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Nations and economic interests opposed to increased forest con-
servation have so far managed to play these different institutions
off each other.

Whenever serious reforms, such as changing consumption,
debt restructuring, or changing trade and investment rules have
been proposed in one institution, these nations and economic
interests have maintained that a different institution is the appro-
priate forum to discuss and resolve such issues. So far this strategy
has worked, leaving forest protection advocates both exhausted
and ineffectual.

This problem was analyzed by David Humphreys in his 1996
book Forest Politics: The Evolution of International Cooperation.
Humphreys views this institution-shifting technique as “an
attempt to deflect unwelcome attention on an issue in one forum
into another, presumably with the intention that the latter will not
have the time or the adequate mandate to deal meaningfully with

”16

the issue in question.”"® Environmentalists have yet to develop an
effective response to this tactic, and thus have been unable to con-
trol the debate over deforestation and the timber trade.

The time is now ripe for forest protection advocates to critical-
ly evaluate the effectiveness of, and perhaps more importantly, the
relationship among, the ITTO, FAO, CSD, GEF and WTO, and
to develop a coherent international agenda. The focus of this
agenda should be strengthening national forest policies, on ensur-
ing that corporations and nations do not export the economic,
ecological and human rights consequences of unsustainable log-
ging to countries with lower environmental standards. This will
require changing the existing rules of trade so that, at least in the
case of timber and ecosystem management, national import and
export laws can actively discourage destructive logging and active-
ly promote responsible forestry. It will also require a critical exam-
ination of the ways international debt and development projects
are driving the economics of deforestation.

In short, to curtail the destructive tendencies of the timber
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trade, the rules governing the import and export of forest-based
products will have to be fundamentally altered. If the internation-
al institutions currently involved in forest issues are unwilling or
unable to take on this challenge, a new institution will have to be

forged.
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Chapter 12

The Depths of Europe

Lessons for North America

Human rights and environmental protection were among the
most controversial issues discussed during the national debate over
ratification of the North American Free Trade Agreement. Many
of NAFTA’s critics feared that the agreement would encourage
NAFTA nations to attract and retain investment by lowering the
cost of doing business. According to NAFTA’s critics, this would
result in downward harmonization or worker and environmental
standards, and a race to the bottom. To lure investors, labor unions
would be suppressed to keep wages down, worker safety standards
would be reduced, and environmental protection requirements
would be relaxed.

Although NAFTA was ratified by the U.S. Congress in
December 1993, many of its critics predictions have proven accu-
rate.! In 1996, the Washington D.C.-based Institute for Policy
Studies (IPS) released a comprehensive report entitled NAFTA’s
First Two Years.” IPS reported that, since the agreement’s adoption,
there has been a demonstrable decline in environmental protec-
tion and workers’ rights in all of NAFTA’s countries, including the
United States. In the United States, perhaps the most visible sign
of this decline has been the recent Congressional effort to lower

environmental standards to increase international competitiveness.
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As Canada, the United States, and Mexico confront the human
rights and environmental consequences of NAFTA, they might
seek guidance from another regional trade regime —the FEuropean
Union (EU). As an older trade regime, the EU has already encoun-
tered and attempted to resolve many of the problems currently fac-
ing NAFTA. The European experience teaches one basic lesson.
To achieve just and sustainable trade policies, international regimes
must possess the authority to implement human rights and envi-
ronmental measures. Unfortunately, NAFTA lacks this authority.

The Limits of NAFTA

In its present form, NAFTA is primarily an agreement, not a polit-
ical institution. It is a document that seeks to protect and promote
the unregulated transnational trade of goods among Canada, the
United States, and Mexico. It does so by restricting certain types
of trade restrictions, such as subsidies, import tariffs, and quanti-
tative import restrictions. The main institutions created to imple-
ment NAFTA, such as dispute resolution panels, possess primari-
ly negative powers. These tribunals can determine that a NAFTA
nation is in violation of the agreement, but they cannot adopt new
international standards.

NAFTA’s side agreements on labor and the environment suffer
similar and even more pronounced institutional weaknesses.
Under the North American Agreement on Labor Cooperation
(NAALC) and the North American Agreement on Environmental
Cooperation (NAAEC), international commissions are estab-
lished to determine whether NAFTA nations are suppressing
labor rights or lowering environmental standards to attract invest-
ment. Such actions are prohibited under the terms of the side
agreements, as well as under provision in NAFTA.

The NAALC and NAAEC commissions, however, cannot adopt

new international standards. Their power is limited to investigating
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alleged labor and environmental violations, and then secking to
bring violative nations into compliance. Unfortunately, the
NAALC and NAAEC commissions are not provided with the
means to even achieve these rather limited objectives. For instance,
under the NAAEC, the process for imposing sanctions is cumber-
some, most likely requiring years of cooperative negotiations before
any penalties will be assessed. Moreover, even if these penalties are
eventually imposed, they are limited to $20 million for the first year.
In the context of trillion dollar national economies, penalties of this
amount are without teeth.

In short, NAFTA and its side agreements are focused on one
primary goal—to preserve unregulated international trade.
NAFTA is not currently designed to move proactively, to create
new binding standards that could bring human rights and envi-
ronmental concerns into the regional economic planning process.
The narrowness of the NAFTA regime has hindered the creation
of a just and sustainable trade policy in North America. Recent
developments in Canada and Mexico illustrate the regime’s short-
comings.

In Canada, the temperate rainforests of British Columbia are
being logged at an environmentally unsustainable pace, degrad-
ing watersheds and destroying critical habitat for numerous
endangered species. In the North American environmental com-
munity, there is widespread recognition that this logging is in vio-
lation of B.C., federal Canadian and international environmental
law.” British Columbia’s unwillingness to effectively enforce its
own environmental laws, which lowers the logging industry’s busi-
ness costs, is also placing pressure to lower forest protection stan-
dards in the United States.

Current forest practices in British Columbia would appear to con-
stitute a violation of both NAFTA and the NAAEC. NAFTA states
that it is inappropriate to “encourage investment by relaxing health,
safety or environmental measures.” NAAEC requires that each coun-
try “effectively enforce its environmental laws and regulations.”
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While these guarantees sound good on paper, there are no institu-
tions to effectively implement these provisions. Under NAFTA and
the NAAEC, the most environmentalists can do is request that a side
agreement commission undertake an investigation.

In Mexico, the uprising in Chiapas illustrates the NAFTA
regimes’ impact on human rights. For several decades, indigenous
groups in Mexico have been struggling to maintain their commu-
nities and traditional farming rights from encroachment by the
Mexican national government.* In the 1980s, the Mexican gov-
ernment launched a program to modernize agriculture, and
began reallocating formerly traditional farmland to large corpo-
rate agriculture and ranching operations. Many of these opera-
tions were financed by foreign companies and investors, particu-
larly from the United States. The national government’s power to
strip local farmers of their land was greatly enhanced in 1992,
when Article 27 of the Mexican Constitution was amended and
weakened.’ Prior to its amendment in 1992, Article 27 had pro-
vided the legal basis for local farmers’ land rights. Divested of their
land rights, many local and indigenous communities were dis-
placed by large agribusiness operations. Indigenous efforts to orga-
nize themselves as legitimate labor, human rights and political
groups were suppressed by the Mexican government.

On January 1, 1994, the same day that NAFTA went into effect,
the Zapatista Army of National Liberation occupied several towns
in Chiapas, Mexico.” When Mexican President Ermesto Zedillo
launched a counterattack againt the Zapatistas in early 1995, the
rebels retreated to the east, into the Lacandon jungle. Although the
situation has not escalated to a state of full civil war, warfare
between the Zapatistas and the Mexican national government con-
tinues to this day. The Zapatistas continue to challenge the govern-
ment’s authority, maintaining that they were wrongfully dispos-
sessed of their land. The situation in Chiapas raises several difficult
questions. Should U.S. business interests be a party to Mexico’s con-
tinuing suppression of labor and human rights? Should there be
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new North American institutions or provisions to ensure that for-
eign investment does not lead to the extinction of indigenous cul-
ture? The NAFTA regime, with its focus on preserving free trade, is
ill-equipped to ask, let alone answer, these questions.

Deep Integration in Europe

The European trade regime began with a limited economic man-
date quite similar to that of NAFTA. In 1957, the Treaty of Rome
created the European Community (EC) to help reduce trade bar-
riers and encourage regional economic development. Unlike
NAFTA, however, the Treaty of Rome created more than a list of
prohibitions. It created four new multinational political institu-
tions: the European Commission, the European Parliament, the
European Council of Ministers, and the European Court of
Justice. Collectively, these institutions possessed the power not
only to determine violations, but to adopt new all-European stan-
dards, called “regulations” or “directives.”

Although the EC institutions initially focused on regulating
trade and competition, they soon expanded into other related
areas. EC regulations and directives were adopted relating to the
rights of workers to organize politically, the labeling of hazardous
substances, air pollution from industrial plants and drinking water
quality. The EC’s authority to adopt these regional standards was
based on two provisions in the Treaty of Rome: Article 100, which
authorizes EC legislation that “directly affects the establishment
or functioning of the common market,” and Article 235, which
authorizes actions “necessary for community objective.”

In the area of labor and human rights, for instance, the
European Community adopted the 1989 Social Charter, which
expressly provides workers the rights of association to constitute
professional organizations or trade union to defend their econom-
ic and social interests.” The Social Charter further provides that
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every worker shall have the freedom to join—or not to join—such
an organization without the threat of any personal or occupation-
al disadvantage. Similarly, in 1983 the EC adopted a directive
that mandated that nations protect workers from health risks asso-
ciated with exposure to industrial chemicals.®

Significant progress has also been made in the environmental
field. In 1987, the EC adopted the Single European Act,” and in
1991 it adopted the Maastricht Treaty.” These agreements
expanded the EC’s law-making powers, and also changed the EC
to the European Union (EU). Article 130 of the Single European
Act establish several new objectives for the EU, including “ to pre-
serve, protect, and improve the quality of the environment” and to
“contribute toward protecting human health.” The Maastricht
Treaty provided the EU with additional powers to “ensure a pru-
dent and rational utilization of natural resources,” and to “pro-
mote, at the international level, measures to deal with regional or
worldwide environmental problems.”

As a result of these provisions, Europe has adopted numerous
pieces of environmental legislation, dealing with such issues as
hazardous waste shipment and disposal, agricultural waste, urban
noise, water pollution, environmental labeling and species habitat
conservation. Moreover, in 1991, a FEuropean Environmental
Agency (headquartered in Copenhagen, Denmark) was estab-
lished to collect information on environmental protection, and to
help monitor national compliance with EU directives and regula-
tions. This new agency will compliment the existing policy efforts
of the European Commission’s Environmental Directorate (DG
XI), which already plays an active role in developing and propos-
ing EU legislation.

In addition to these integrative treaties, directives and institu-
tions, the EU has also created an effective forum to enforce
human rights and environmental guarantees—the European
Court of Justice. Unlike the trade tribunals under NAFTA, or the
commissions under NAFTA’s side agreements, the ECJ has juris-
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diction over all disputes arising under EU law. Moreover, the ECJ
grants standing not only to national governments, but to private
organizations and citizens that can establish that a challenged
action is of direct and individual concern." Although many
believe that these standing requirements should be relaxed even
further, ECJ rulings have nonetheless helped give teeth to the
EU’s human rights and environmental provisions.

For instance, in the 1987 case of UNECTEF v. Heylens, the ECJ
ruled that unreasonable restrictions on a workers’ right to relocate
and change jobs violated EU law."” As another example, in the 1988
case of European Commission v. Denmark, the ECJ reviewed a
Danish law requiring that nations desiring to export bottled bever-
ages into Denmark had to have programs to recycle and reimport
these same bottles once they had been used.” Although the law did
interfere with the open flow of goods, the ECJ] upheld the law as
consistent with the EU’s larger objectives. Similarly, in the 1990
case of European Commission v. Belgium, the EC] considered a
regional Belgian law banning the importation of wastes from other
regions. In finding that the Belgian law was compatible with EU
obligations, the ECJ held that “the accumulation of waste even
before it reaches levels that will present dangers to health, consti-
tutes a danger to the environment, especially when considering the
limited capacity of each region or locality to receive them.”"*

By expanding the types of issues it may regulate, and by creat-
ing institutions that enable the creation of new human rights and
environmental standards, the EU has evolved into something
much more than a mere free trade agreement. From its initial
inception in 1957 as a vehicle to promote unregulated transna-
tional trade, the EU has matured into a comprehensive multina-
tional institution. It now has the power and means to integrate
human rights and environmental protection into Europe’s larger
development framework. As economist C. Ford Runge noted in
his 1994 book Freer Trade, Protected Environment, “Despite a
mixed record on both trade and the environment (in a world
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where no government is free of guilt), the EU has achieved a level
of integration of both areas that merits careful attention. Its expe-
rience offers evidence to support the possibility of balancing the
forces of trade integration and environmental protection.””

The key to Europe’s integration process has been the recogni-
tion that the free movement of goods is merely one among many
equally valid public policy goals. In this framework, issues such as
environmental protection need not work around the principle of
unrestricted trade. As Swiss legal scholar Andreas Ziegler has
observed, although the EC]J initially legitimized environmental
measures by referring to the possible trade effects of diverging
national standards, it later considered the protection of the envi-
ronment to be an essential Community objective which legit-
imized certain restrictions on the free movement of goods."
Within this framework, environmental protection is viewed as an
appropriate and independent basis for regulating, rather than
merely as an obstacle for infringing upon, international trade.

This political maturation process is often referred to as “deep
integration”.”” Under deep integration, a region moves beyond the
initial goal of removing trade obstacles, and looks to create an inter-
national framework to govern a broader range of activities, such as
human rights and environmental protection.” Although some have
argued that this deepening can lead to downward harmonization,"”
to a lowering of standards, the European example suggests that this
need not be the case. If a progressive consensus and firm political
will are present, deep integration can provide an effective means to
actually curtail the destructive tendencies of international trade.

Rethinking North America

To deal with the human rights and environmental protection
issues raised by transnational trade, Canada, the United States and

Mexico need to develop an integrated, comprehensive frame-
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work. The foundation of this framework should not be an unyield-
ing adherence to regional free trade. Rather, it should be the prin-
ciple of just and sustainable economic development. Because of
its narrow free trade focus and its institutional weaknesses, the
NAFTA regime currently cannot provide this framework.

What is needed is a North American institution with the broad
objectives and legislative powers of the Furopean Union—per-
haps a North American Union (NAU). In the context of an NAU,
NAFTA would not be the regional constitution upon which all
future efforts must comply. Rather, NAFTA would simply be one
aspect, one legislative component, of the NAU’s larger mandate.
Under an NAU-type framework, treaties like the NAAEC and the
NAALC would possess the same authority as NAFTA, and would
not be treated as subordinate or side agreements. Moreover, the
new regime would provide an effective forum for addressing other
non-free trade issues, and for proposing new regional initiatives.

The creation of an NAU with broad powers cannot happen
overnight. As the evolution of the European Union demonstrates,
nations are understandably reluctant to delegate law-making
authority to untested international institutions. This delegation or
sharing of legal authority is often viewed as a threat to national
sovereignty. However, if international institutions are responsive
to the needs of citizens, and they lead to more just and sustainable
policies, this national reluctance can be overcome. For North
America, the first step is to move beyond the narrowness of
NAFTA, and beyond the institutional weaknesses of the NAAEC
and NAALC, and to lay the foundation for a more comprehensive
and democratic regional regime.

Canada, the United States and Mexico should learn from
Europe’s experience. As the ECJ] declared in the 1985 case of
Procureur de la Republique v. ADBHU, when it upheld a French
law that regulated the recycling of waste oil, “the principle of free-
dom of trade is not to be viewed in absolute terms but is subject
to certain limits justified by the objectives of general interest pur-
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sued by the Community.”” The creation of a new North
American institution with a similar broad mandate is the best
means to ensure that human rights and environmental protection

are an integral part of the region’s agenda.
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Conclusion
Commonplace Ideas

In the environmental context, policy debates often come down to
the issue of sovereignty. Property owners contend that they have a
sovereign right to use their property in any manner they deem
appropriate. Multinational corporations contend that they have a
sovereign right to an unrestricted international marketplace.
Nations claim that they have a sovereign right to determine how
they manage their natural resources and environment. In brief,
the issue of sovereignty is framed primarily in terms of rights.

Yet, there is another component to sovereignty —responsibility.
At the individual level, citizens have rights but they also have
responsibilities. They may not act in such a manner, or use their
property, so that they damage the health or welfare of other citizens.
Their entitlement to rights is contingent upon the recognition of
their obligations to their neighbors and society. At the national cor-
porate level, companies are not free to disregard free speech, labor
or environmental laws in their pursuit of profit. As such, a corpora-
tion's right to develop economically is contingent on its willingness
to honor these obligations of responsibilities. Although many would
argue that our national policies fall far short of ensuring that these
obligations are met, the nexus between rights and responsibilities is
nonetheless an established part of our national political framework.

This notion of responsibility and obligation is not yet an estab-
lished part of the international framework. Multinational corpo-
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rations that conduct international business in a manner that
deliberately seeks to increase environmental degradation and
undermine human rights are nonetheless protected by trade
rules. Their sovereign right to pursue profit is not contingent on
any responsibility to the global community. Similarly, nations
that accelerate global warming, deforestation, and species extinc-
tion, and that routinely deny human rights, are nonetheless wel-
come at the international table. Their citizenship among nations
is not called into question.

The point here is not to demonize the market or corporations.
The point is to recognize that, both conceptually and politically,
there has been a failure at the international level. At this point in
time, we have not forged a moral consensus that corporations and
nations have fundamental responsibilities to the larger global
community, to future generations, and to the other species with
whom we share the earth. If this consensus existed, then the inter-
national institutions and rules to implement this consensus would
be in place. If this consensus existed, then the debate could move
beyond the safe rhetoric of sustainability to a frank assessment of
international reforms.

In the legal field, some steps have been taken to help forge this
consensus. For instance, at an International Law Conference held
in the Netherlands in 1991, the participants adopted the Hague
Recommendations on International Environmental Law. The
Hague Recommendations stated: “It should be acknowledged as a
rule that the principle of sovereignty implies the duty of a state to
protect the environment within its jurisdiction, the duty to prevent
transboundary harm, and the duty to preserve the global com-
mons for present and future generations.”

We can also point to Judge Weeramantry’s opinion in the 1997
Danube River case before the International Court of Justice (ICJ).
In reviewing whether Hungary was entitled to withdraw from an
agreement to build a hydro-electric dam, Judge Weeramantry held
that “the protection of the environment is a vital part of contem-
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porary human rights doctrine, for it is the sine qua non for numer-
ous human rights such as the right to health and the right to life
itself.”! Concluding that “environmental rights are human rights,”
he held that “there is a duty lying upon all members of the com-
munity to preserve the integrity and purity of the environment.”

In this language of the Hague Recommendations’ and of Judge
Weeramantry’s ICJ opinion, we can see the seeds of a broader con-
cept of citizenship in the global community. If accepted, this con-
cept would result in many changes. Economically developed
nations would take responsibility for the role their current con-
sumption and investment play in degrading the environment of
the developing world. Multinational corporations would find their
right to participate in the global marketplace conditioned on com-
pliance with practices that preserve the environment and respect
human rights. Nations that do not honor their international envi-
ronmental and human rights obligations would find their citizen-
ship among nations revoked, along with the trade benefits that
accompany such citizenship.

Forging this moral consensus will not be easy. There are pow-
erful interests hard at work to ensure that such an effort fails. The
tide of change, however, is not with these interests. Ecology is
revealing that environmental degradation has direct and profound
international consequences, regardless of where such degradation
initially takes place. Economics is providing us with greater
understanding of the way international monetary policy, trade
rules, and corporate investment contribute to pollution and
resource abuse. In the diplomatic arena, there is a growing recog-
nition that resource degradation and profound economic
inequities are inherently destabilizing.’

As former U.S. Secretary of State Warren Christopher recog-
nized in a 1996 speech at Stanford University, there is now an eco-
logical dimension to national security. Christopher explained, “We
must contend with the vast new danger posed to our national inter-
est by damage to the environment and the resulting global and
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regional instability. . . . Our ability to advance our global interests is
inextricably linked to how we manage the earth's natural resources.
That is why we are determined to put environmental issues where
they belong: in the mainstream of foreign policy.”

The modern lessons of ecology, economics and diplomacy are
cumulative and reinforcing. They suggest that, although slowly,
we are moving in the direction of enforceable environmental
obligations at the international level. Notions of responsibility and
obligation have begun to infuse our definitions of citizenship and
sovereignty. It is imperative that this process be strengthened and
accelerated, so that we can begin the process of developing
responses equal to the scope and severity of our environmental
problems.
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