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Foreword
Alan Marzilli, M.A., J.D.
Washington, D.C.

The debates presented in PorNT/COUNTERPOINT are among the most
interesting and controversial in contemporary American society, but
studying them is more than an academic activity. They affect every citi-
zen; they are the issues that today’s leaders debate and tomorrow’s will
decide. The reader may one day play a central role in resolving them.

Why study both sides of the debate? It’s possible that the reader
will not yet have formed any opinion at all on the subject of this
volume—but this is unlikely. It is more likely that the reader will
already hold an opinion, probably a strong one, and very probably
one formed without full exposure to the arguments of the other
side. It is rare to hear an argument presented in a balanced way,
and it is easy to form an opinion on too little information; these
books will help to fill in the informational gaps that can never be
avoided. More important, though, is the practical function of the
series: Skillful argumentation requires a thorough knowledge of both
sides—though there are seldom only two, and only by knowing what
an opponent is likely to assert can one form an articulate response.

Perhaps more important is that listening to the other side
sometimes helps one to see an opponent’s arguments in a more
human way. For example, Sister Helen Prejean, one of the nation’s
most visible opponents of capital punishment, has been deeply
affected by her interactions with the families of murder victims.
Seeing the families’ grief and pain, she understands much better
why people support the death penalty, and she is able to carry out
her advocacy with a greater sensitivity to the needs and beliefs of
those who do not agree with her. Her relativism, in turn, lends
credibility to her work. Dismissing the other side of the argument
as totally without merit can be too easy—it is far more useful to
understand the nature of the controversy and the reasons why the
issue defies resolution.

The most controversial issues of all are often those that center
on a constitutional right. The Bill of Rights—the first ten amend-
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ments to the U.S. Constitution—spells out some of the most fun-
damental rights that distinguish the governmental system of the
United States from those that allow fewer (or other) freedoms. But
the sparsely worded document is open to interpretation, and clauses
of only a few words are often at the heart of national debates. The
Bill of Rights was meant to protect individual liberties; but the
needs of some individuals clash with those of society as a whole,
and when this happens someone has to decide where to draw the
line. Thus the Constitution becomes a battleground between the
rights of individuals to do as they please and the responsibility
of the government to protect its citizens. The First Amendment’s
guarantee of “freedom of speech,” for example, leads to a number
of difficult questions. Some forms of expression, such as burning
an American flag, lead to public outrage—Dbut nevertheless are said
to be protected by the First Amendment. Other types of expres-
sion that most people find objectionable, such as sexually explicit
material involving children, are not protected because they are con-
sidered harmful. The question is not only where to draw the line,
but how to do this without infringing on the personal liberties on
which the United States was built.

The Bill of Rights raises many other questions about individual
rights and the societal “good.” Is a prayer before a high school
football game an “establishment of religion” prohibited by the First
Amendment? Does the Second Amendment’s promise of “the right
to bear arms” include concealed handguns? Is stopping and frisk-
ing someone standing on a corner known to be frequented by drug
dealers a form of “unreasonable search and seizure” in violation of
the Fourth Amendment? Although the nine-member U.S. Supreme
Court has the ultimate authority in interpreting the Constitution, its
answers do not always satisfy the public. When a group of nine peo-
ple—sometimes by a five-to-four vote—makes a decision that affects
the lives of hundreds of millions, public outcry can be expected.
And the composition of the Court does change over time, so even a
landmark decision is not guaranteed to stand forever. The limits of
constitutional protection are always in flux.
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These issues make headlines, divide courts, and decide elec-
tions. They are the questions most worthy of national debate, and
this series aims to cover them as thoroughly as possible. Each
volume sets out some of the key arguments surrounding a par-
ticular issue, even some views that most people consider extreme or
radical —but presents a balanced perspective on the issue. Excerpts
from the relevant laws and judicial opinions and references to cen-
tral concepts, source material, and advocacy groups help the reader
to explore the issues even further and to read “the letter of the law”
just as the legislatures and the courts have established it.

It may seem that some debates—such as those over capital pun-
ishment and abortion, debates with a strong moral component—will
never be resolved. But American history offers numerous examples of
controversies that once seemed insurmountable but now are effectively
settled, even if only on the surface. Abolitionists met with widespread
resistance to their efforts to end slavery, and the controversy over that
issue threatened to cleave the nation in two; but today public debate
over the merits of slavery would be unthinkable, though racial inequal-
ities still plague the nation. Similarly unthinkable at one time was
suffrage for women and minorities, but this is now a matter of course.
Distributing information about contraception once was a crime.
Societies change, and attitudes change, and new questions of social
justice are raised constantly while the old ones fade into irrelevancy.

Whatever the root of the controversy, the books in Point/
CoUNTERPOINT seek to explain to the reader the origins of the
debate, the current state of the law, and the arguments on both
sides. The goal of the series is to inform the reader about the
issues facing not only American politicians, but all of the nation’s
citizens, and to encourage the reader to become more actively
involved in resolving these debates, as a voter, a concerned citizen,
a journalist, an activist, or an elected official. Democracy is based
on education, and every voice counts—so every opinion must be
an informed one.

L
L
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As the global economy becomes more important, and the American
economy moves further from farming and manufacturing into a
service-based economy, perhaps nothing will define the nation’s
future so much as the education of young people. While almost
everyone agrees that we must do a better job of educating children,
particularly children of minority groups and those from low-income
households, people disagree bitterly about the best ways to improve
education. When President George W. Bush first ran for the White
House in 2000, he and challenger Al Gore offered vastly different
approaches to remedying failing schools and closing the achievement
gap between schools serving mostly white students and those serv-
ing predominantly members of minority groups. While President
Bush’s legacy will probably be shaped largely by the Iraq conflict and
the War on Terror, one of his most significant domestic policies has
been the No Child Left Behind Act, a sweeping law requiring states
to test and monitor students’ achievement and offer alternatives to
students in schools that do not measure up to state standards. The
law has both its supporters and its critics, and this volume begins
with an examination of their arguments. At the center of the federal
law is standardized testing, which is used for purposes such as a pre-
requisite for advancing a grade or graduating. The volume looks at
issues such as whether standardized testing narrows students’ learn-
ing experience by forcing teachers to “teach to the test” and whether
tests are culturally biased.

While much of the debate over educational standards is
focused on “fixing” public education, some people believe that
many schools are beyond repair and that alternatives are needed.
Some of the alternatives include publicly-funded but privately-
run charter schools, which can include schools run by for-profit
companies, and providing students in failing public schools with
vouchers that can be used to pay tuition at private schools, includ-
ing religious schools. The controversies surrounding these issues
are also explored in this volume.
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Educational
Standards

M ore than 50 years ago, U.S. Supreme Court Chief Justice
Earl Warren wrote these eloquent words in the famous case
that desegregated public schools, Brown v. Board of Education:

Today, education is perhaps the most important function of
state and local governments. Compulsory school attendance
laws and the great expenditures for education both demon-
strate our recognition of the importance of education to our
democratic society. It is required in the performance of our
most basic public responsibilities, even service in the armed
forces. It is the very foundation of good citizenship. Today it
is a principal instrument in awakening the child to cultural
values, in preparing him for later professional training, and
in helping him to adjust normally to his environment. In
these days, it is doubtful that any child may reasonably be

expected to succeed in life if he is denied the opportunity
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of an education. Such an opportunity, where the state has
undertaken to provide it, is a right which must be made avail-

able to all on equal terms.!

Warren emphasized the vital importance of education. Fifty
years later, education remains “the most important function
of state and local governments.” It also remains the “principal
instrument in awakening the child to cultural values.” It is still
true that those who receive a good education are far more likely
to have a better quality of life than those who do not.

Because of the continued importance of education, it remains
imperative that our children receive the best education possible.
As President George W. Bush said in January 2002, “We owe the
children of America a good education.”® In school, children should
learn the basic skills that they need to function well in later life. For
this reason, it is important for educators, teachers, parents, students,
and community leaders to ensure that the educational system is
healthy. Community-wide standards are one way to accomplish
that, but what those standards should be is not self-evident.

This book examines several controversial, high-profile
debates in the education field. The first debate concerns perhaps
the most controversial law to be passed in the area of education
in the past 25 years. Its title conveys its importance: the No Child
Left Behind Act (NCLB). The law introduces a new lexicon to the
public, terms such as “adequate yearly progress,” “highly quali-
fied teachers,” “proficient,” and “school improvement plans.” The
law also has unleashed a torrential debate in which each side
seems to engage in overstatement and exaggeration. Supporters
claim that the law is an elixir that will cure the woes of public
education. Detractors insist that the law is a weapon designed to
destroy America’s public schools. The reality lies somewhere in
between these polar extremes.

To its supporters, the law ensures that all children will
receive a quality education—that no child will be left behind.
These supporters claim that the law instills greater accountability

11 S
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The nation’s education bill

President Bush signed the new education bill Tuesday with
| | provisions for standardized tests and federal spanding.

= Authoriees 5265 billon
began Oct. 1, ant-ﬂah:alhtfmhubmhbim
moara than the year bafors.
= Requires annisal stabs ests in resdng and math for
every child in grades Bhvee through exght, Schools whose
sooras (all to krprove two yeans in a row could recaive
mong federal aid. I sconps il fad to IMprove, low-INoome
Bhuhants can recang lulohing of transportabion io anolher
public school, A school in which scores fail io improve over
six ynars could have stafl changes.
= Allows churches or oiher npligicus groups 1o provide
tutosing and aftar-achaol programsa.
» Raquires schools to raise all students to reading and
math proficiency in the: nasd 12 yoars. Schools also must
closa gaps babwesn wealthy, poor sludents and white,
minority students.
= Requires schools 1o ensure that within lour yearns all
teachers are qualied o teach in their subject area, If a
teachar isnt gualified in a subjact, a school would ba
recuired to send a letier notifying panents.
= Allows schoal districts by spend lederal teachar-guality
funds on raining, hiring or teacher retses.
* Resquires schools 1o davelop periadic "rapor cards™
‘ahowing & schools 1ast scores companed with both local
| and stale schools.
« Provides nearfy §1 bilkon par yoear 1o holp every student
readd by third grade.
= Requires schools o lest shudents with imited English
skillz in English after threa consecuthm years of in a LS,

In 2002, President Bush signed into law the controversial
No Child Left Behind Act, a federal education law that set
specific goals for the coming decade. The graphic above
summarizes some of the major provisions of the act.
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in the educational system and that it provides the greatest assis-
tance to minority children who for years have more often been
the recipients of inferior educations.

In January 2006, on the fourth anniversary of the signing
of No Child Left Behind, U.S. Secretary of Education Margaret
Spellings announced that No Child Left Behind has been an
undeniably positive force for the educational system. “The results
are beginning to come in,” Spellings said.

They show a revival in mathematics achievement in the early
grades, coupled with more reading progress in the past five
years among nine-year-olds than in the previous three decades.
Remarkable academic gains have been made by African Amer-
ican and Hispanic students, helping to close an achievement

gap critics once called intractable and inevitable.?

Detractors of NCLB counter that the law is a federal invasion
of local and state educational entities on an unprecedented scale.
They contend that the law has done far more harm than good. To
its detractors, NCLB represents the “perfect infernal machine to
destroy public education in the United States”* They argue that
NCLB reduces the curriculum because teachers teach to the tests
and fail to give students a well-rounded education that includes
history and the arts. They also contend that the law encourages
states to lower their standards in order to ensure that more stu-
dents pass the tests and avoid the punitive reach of the law.

The second major controversy covered in this book concerns
the larger issue of standardized testing and standards-based
reform in general. Students are tested more now than at any time
in this nation’s history. Supporters contend that standardized
testing helps ensure that schools are accountable and are teach-
ing our children. They point out that, despite the harsh rhetoric,
standardized testing actually serves a very valuable purpose and
is not designed to punish students. Rather, standardized testing
serves as an important barometer of the educational system.
These supporters also contend that the tests help prepare the

13 A
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students for the real world, where they will face numerous other
tests and challenging experiences.

Critics counter that the nation’s obsession with standard-
ized testing has led to an undervaluing of real education. This
process leads to what critic and author Peter Sacks has termed
“standardized minds.”® Critics assert that standardized tests do
not accurately measure what students learn but rather test sub-
jects in a superficial manner. They also argue that standardized
tests discriminate against minority and lower-income students.
These critics are particularly opposed to the so-called exit exams
that can deny a passing student a diploma because of poor per-
formance on a single test.

The third major source of controversy covered in this book
focuses on the alternatives to traditional public schools. Most
students in America are educated in the traditional arena of
public schools. In recent years, however, alternative models have
been proposed, given the perceived failure (critics and support-
ers disagree vehemently over whether public schools are failing)
of some public schools. The response at the federal and state
level has been to provide other educational options through
school vouchers and charter schools.

Several members of both houses of Congress supported
vouchers by introducing the America’s Opportunity Scholarship
for Kids Act.® This law would increase school choice for poorer
students. Vouchers, which give money to parents who wish to
send their children to non-public schools, and charter schools,
a special type of public school that is exempt from traditional
rules and regulations, offer increased educational opportunities,
particularly for inner city children.

Critics argue that vouchers, charter schools, and the general
move toward privatization of public education harm public
schools by draining away critical resources, dividing students on
religious grounds, and not living up to stated expectations. Some
critics challenge that vouchers are part of the general move to
destroy public education. Some also argue that voucher pro-
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grams, many of which send students to private religious schools,
violate the Establishment Clause of the First Amendment, which
provides for separation of church and state.

These controversies show that the debate over educational
standards remains as vital, vibrant, and, at times, vitriolic as ever.
That is the essence of the American constitutional democracy:
that citizens, politicians, students, teachers, and everyone else
can vigorously debate and discuss important educational issues.
This book hopes to contribute to that discussion.

15 SEE
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No Child Left
Behind Is a
Positive Force
for Improving

Our Nation’s
Public Schools

There’s no greater challenge than to make sure that every
child—and all of us on this stage mean every child, not just a
few children—every single child, regardless of where they live,
how they’re raised, the income level of their family, every child
receives a first-class education in America.’

—President George W. Bush, January 8, 2002

n January 8, 2002, President George W. Bush signed into

law an ambitious education reform law called the No Child
Left Behind Act (NCLB). The law, enacted with significant bipar-
tisan support, cleared the House of Representatives by a vote of
381 to 41 and the Senate by 87 to 10. NCLB sets the laudable goal
of requiring schools to ensure that nearly all students are profi-
cient in the core subjects of English, math, and science. It seeks to
ensure that no child in America is left behind—that every child,
regardless of race, ethnicity, or wealth, receives a quality educa-

16
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President Bush, seated, chats with a student as he signs the No Child
Left Behind Act into law on January 8, 2002.

tion. Too often, poor and minority students do not receive the
best education. NCLB is a historic piece of legislation that seeks
to remedy that regrettable and uncomfortable reality.

The law creates accountability in our public school system.
“The first principle is accountability,” said President Bush. “Every
school has a job to do. And that’s to teach the basics and teach
them well.”® The law requires public schools across the country
to test their students annually in grades 3 to 8 in reading and
math. It also requires schools to test students in science once dur-
ing each of the following grade groupings: 3 to 5,6 to 9,and 10 to
12, by the 2007-2008 academic year. It requires states to establish
their own standards and their own standardized tests, giving flex-
ibility and not imposing a rigid, one-size-fits-all formula. The
law requires schools to make “adequate yearly progress” with
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respect to student test scores. Schools also have to demonstrate
that they are employing “high-quality” teachers. These various
measures are designed to create a better public school system.

The law was not the product or brainchild of one political
party. Many people identify NCLB as having been created by
President Bush, but that is too simplistic. President Bush did
play a large role in supporting the law and getting it passed, and
he modeled his initial proposal on school reforms instituted
in Texas while he was governor of that state; however, many
Democratic members of Congress played key roles in various
aspects of the law, which is more than 600 pages long. Longtime
Democratic senator Edward Kennedy of Massachusetts was a
prime supporter and sponsor of NCLB in 2001-2002. Another
Democratic congressman, George Miller of California, played a
key role in various provisions, particularly the teacher-quality
provisions.’

NCLB continues an important commitment to
improving education for our youth.

NCLB is often demonized as a wholesale federal intrusion into
local educational matters. Teachers’ unions, which oppose the
“high-quality” teacher aspects of the law, vilify the law with its
supposed “excessive focus on accountability based on standard-
ized tests”!? Some aspects of NCLB are different from prior
federal legislation, but it is important to understand that NCLB
is a natural progression of earlier efforts by the federal govern-
ment to improve education. NCLB is not an anomalous beast; it
is a more refined and comprehensive effort at educational reform
that echoes the goals of prior legislation.

In 1965, Congress passed the Elementary and Secondary
Education Act (ESEA), which sought to improve the educa-
tion of lower-income schoolchildren. In the 1970s, Congress
increased funding and spending for ESEA, sending more money
into schools across the country. In the 1980s, however, many
people became concerned that, despite increased funding, pub-
lic schools were not fulfilling their important mission. In 1983,
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the National Commission on Excellence in Education issued
an influential report titled A Nation at Risk: The Imperative for
Educational Reform.!! In its reccommendations, the commission
urged that schools commit to better instruction in “the five new
basics,” including greater learning in English, mathematics, and
science. Another recommendation was that “standardized tests of

President George W. Bush on No Child Left Behind

To keep this country prosperous and to keep this country hopeful, we've got to
make sure these public schools of ours stay strong, and we started on that road
to strengthening every public school three years ago, when I signed the No Child
Left Behind Act.The theory of this law is straightforward, it's pretty easy to under-
stand: that in return for federal dollars, we are asking for results. That makes sense
if you're a taxpayer. It makes sense, frankly, if you're an innovative teacher and a
strong principal. We're leaving behind the old attitude that it’s okay for some stu-
dents just to be shuffled through the system.That's not okay. And three years ago
we began to change the system that too often had given up on a child, primarily
those children whose mothers or dads didn’t speak English as a first language or
those children who may be growing up in inner-city America, whose mom or dad
didn’t have big income levels. This administration believes, and most people in
America believe that every child can learn.

And so we're raising the standards for every public school in America. If you
believe every child can learn, then it makes sense to raise the bar, not lower the
bar. If you believe every child can learn, then it makes sense to measure to deter-
mine whether every child is learning. That'’s called accountability, accountability
for results. Accountability is so crucial to achieve our goal for every child learning
to read, write, add and subtract. Accountability helps to correct problems early,
before it is too late. Accountability enables a good teacher to test a curriculum
as to whether or not that curriculum is working. Accountability allows principals
and teachers to determine whether methodology is working. Accountability also
is a way to make sure parents stay involved in the educational systems across our
country.

Source: “President Discusses No Child Left Behind and High School Initiatives,” January 12,
2005, http://www.whitehouse.gov/news/releases/2005/01/20050112-5.html.
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achievement (not to be confused with aptitude tests) should be

administered at major transition points from one level of school-

ing to another.’!?

NCLB simply is the latest and greatest attempt by the federal
government to follow these recommendations and to encourage
schools to provide better instruction and learning in the core
areas of English, math, and science. It attempts to implement The
Nation at Risk recommendation for greater use of “standardized
testing” to ensure that students are actually learning in school.

In 1994, President Bill Clinton and Congress approved a law
called Goals 2000: Educate America Act. This law, which was a

Definition:“Adequate Yearly Progress”

“Adequate yearly progress” shall be defined by the State in a manner that—

(i) applies the same high standards of academic achievement to all public
elementary school and secondary school students in the State;

(i) is statistically valid and reliable;

(iii) results in continuous and substantial academic improvement for all stu-
dents;

(iv) measures the progress of public elementary schools, secondary schools
and local educational agencies and the State based primarily on the aca-
demic assessments described in paragraph (3);

(v) includes separate measurable annual objectives for continuous and sub-
stantial improvement for each of the following:

() The achievement of all public elementary school and secondary school
students.
(Il) The achievement of—
(aa) economically disadvantaged students;
(bb) students from major racial and ethnic groups;
(cc) students with disabilities; and
(dd) students with limited English proficiency;

Source: Section 1111 of No Child Left Behind Act, http://www.ed.gov/policy/elsec/leg/
esea02/pg2.html#sec1111.
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reauthorization of the 1965 ESEA, required all public schools to
create standardized tests that would make the schools account-
able. One of the stated legislative goals was that “United States
students will be first in the world in mathematics and science
achievement.” In some ways, NCLB simply reflects the federal
government’s continued commitment to education begun with
ESEA, The Nation at Risk, and Goals 2000: The Educate America
Act.

NCLB is proving effective in addressing the
achievement gap.
Title I of the No Child Left Behind Act is called “Improving the
Academic Achievement of the Disadvantaged.” A primary purpose
behind NCLB was to bridge the gap between African-American
and Latino students on the one hand and white and Asian students
on the other. For far too long, African-American, Latino, and poor
students of all races have lagged behind others in school achieve-
ment. Much of this has been because these students have not had
the same opportunities and quality of education. Educational
opportunities are a key predictor of future success, and many of
these students have not had a fair chance. NCLB seeks to change
this culture and broaden the scope of opportunities for underper-
forming and disadvantaged children. The law forces school districts
to account for the performance of all students and requires schools
to examine the performance of students in different categories.

NCLB requires schools to report the standardized test results
of all their students. The law also makes the schools disaggre-
gate—or separate—these data and report the results of differ-
ent student subgroups. This means that schools must report
the test results of different racial groups, low-income students,
students with disabilities, and so-called limited English students.
By requiring schools to separate the data, the law forces them to
come up with ways to help all students improve.

New York City Schools Chancellor Joel Klein supports the
NCLB in large part because it attempts to close the alarming
achievement gap based on race. “When they passed NCLB,

21 S
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No Child Left Behind and Accountability

Accountability is a crucial step in addressing the achievement gaps that plague
our nation. For too long, the poor achievement of our most vulnerable students
has been lost in unrepresentative averages. African-American, Hispanic, special
education, limited English proficient, and many other students were left behind
because schools were not held accountable for their individual progress. Now all
students count.

Under No Child Left Behind, every state is required to 1) set standards for
grade-level achievement and 2) develop a system to measure the progress of all
students and subgroups of students in meeting those state-determined grade-
level standards.

Source: U.S. Department of Education, A Guide to Education and No Child Left Behind, 2004,
http://www.ed.gov/nclb/overview/intro/guide/index.html.

our national leaders finally took responsibility for the fact that
white and Asian students are performing four years ahead of
African-American and Latino students in high school,” he said
in a May 2006 speech in Connecticut. “Four years. And this
law finally put muscle behind the attempt to close that gap.”!3
President Bush has mentioned the “soft bigotry of low expecta-
tions.” He means that school officials must accept nothing short
of achievement from all students and high-quality educational
services in all school districts. Columnist Ruben Navarrette Jr.
said it well: “There is racism here, but not in the law [NCLB].
Rather, it is built into the educational system that the law seeks
to reform.”!4

Application of the law is starting to show some positive
results. In Minnesota, the percent of African-American fifth
graders scoring proficiently in math doubled between 2000 and
2005, and in Illinois, Latino fifth graders have also improved
dramatically on their math tests. In both of these examples, the
achievement gap has narrowed dramatically.!®
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NCLB gives parents the needed flexibility to
obtain a good education for their children.

NCLB leaves options for parents with children at underperform-
ing schools. The law allows parents to make individual decisions
to have their child moved to a better school. If a school has
underperformed and has not made “adequate yearly progress,”
then the school district must provide parents the option of hav-
ing their child transferred to a school that is performing properly.
“Any school that doesn’t perform, any school that cannot catch
up and do its job, a parent will have these options—a better
public school, a tutor, or a charter school,” President Bush said
when signing the measure. “We do not want children trapped in
schools that will not change and will not teach.”

Congress included this aspect of NCLB because many
members thought it was unfair to label schools as failing with-
out providing an option for children to attend a better school.
Some legislators also hoped that the transfer option would create

Definition:“Highly Qualified” Teacher Provision

HIGHLY QUALIFIED-The term ‘highly qualified'—
(A) when used with respect to any public elementary school or secondary
school teacher teaching in a State, means that—

(i) the teacher has obtained full State certification as a teacher (including
certification obtained through alternative routes to certification) or
passed the State teacher licensing examination, and holds a license to
teach in such State, except that when used with respect to any teacher
teaching in a public charter school, the term means that the teacher
meets the requirements set forth in the State’s public charter school
law; and

(i) the teacher has not had certification or licensure requirements waived
on an emergency, temporary, or provisional basis.

Source: Title IX of NCLB, http://www.ed.gov/policy/elsec/leg/esea02/pg107.html.
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greater incentives for underperforming schools to improve their
performance.!® NCLB also allows greater penalties to be imposed
on school districts that continually fail to make adequate yearly
progress. If a school fails for four straight years, then the state
must take more drastic actions, such as replacing school staff. If
a school continues to fail, then the state may take control of the
school and reorganize it under private management, as a charter
school, or under completely new leadership. These may seem like
drastic remedies, but the goal is vitally important. Americans do
not want students placed in failing schools.

U.S. Secretary of Education Margaret Spellings testified before
the House Education Committee in September 2005: “We've
made more progress in the last 5 years than in the previous 30
combined.” The reason for the increased progress is that NCLB
provides the needed enforcement to ensure positive results.

NCLB recognizes the importance

of teacher quality.

NCLB requires that children be taught by “highly qualified
teachers.” Some experts believe that this is one of the more

Kati Haycock, Director of the Education Trust
The teacher quality provisions in NCLB embody three basic principles:

First, all students are entitled to qualified teachers who know their subjects.
Second, parents deserve information on their children’s teachers and the
qualifications of teachers in their schools. Finally, NCLB recognizes that
states, school districts and the national government have a special respon-
sibility to ensure that poor and minority students get their fair share of
qualified, experienced teachers.

Source: Testimony Before the House Committee on Education and the Workforce, http://
edworkforce.house.gov/hearings/109th/fc/spellingsnclb092905/haycock.htm.
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“significant departure[s]” from existing federal law.!” Under this
provision, every state must take steps to ensure that every student
has a “highly qualified” teacher. Traditionally, poorer urban and
rural school districts have had trouble obtaining and retaining
teachers. This represents a challenge to the educational system’s
goal of providing a good education to all children. If children do
not have competent teachers providing good instruction, they can
be left behind. As the result of an effort spearheaded by one of
NCLB’s original authors, Representative George Miller (D.-Cal.),
the law includes the “highly qualified” teacher requirement.

In a July 2006 report, the Citizens Commission on Civil
Rights called teacher quality “a paramount civil rights issue
for school children in this century.’!® Teachers represent the
lifeblood of the classrooms: They are primarily responsible for
the education of the nation’s youth. Studies have shown that
students taught by effective teachers are likely to outperform
students who are not.!"” NCLB seeks to ensure that all students—
especially students in poorer rural and urban school districts—
are not shortchanged and that they, too, will have the tools to
achieve in society. One way to guarantee this opportunity is to
ensure that students’ teachers are qualified in the subjects that
they teach. Sandra Feldman, a former president of the American
Federation of Teachers, said at a White House conference meet-

ing in 2001, “You can’t teach what you don’t know well.”2°

L
L
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Summary

NCLB is a misunderstood law that has been vilified in certain
circles. But NCLB is not the problem. Rather, it is an important
attempt to improve the quality of education in our nation’s
schools. NCLB is also the culmination of years of concern about
the performance of schools. Often, improvement does not occur
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U.S. Secretary of Education Margaret Spellings

Clearly, we are on the right track. The law is working....

No Child Left Behind is provoking a lot of discussion about how we can best
help the most students. We are learning from our experiences and from the
research as it develops. Our ongoing conversations about remaining issues are
right and appropriate. If this Act had not become law, I'm not sure we would be
having these conversations.

Before No Child Left Behind, students were too often shuffled from grade to
grade without knowing how to read or do math. It’s right and righteous that the
law focused on these two key areas. The next step is to take high standards and
accountability into our high schools....

With No Child Left Behind, President Bush and you in the Congress led our
nation in an historic commitment to give every child a quality education. We
looked ourselves in the mirror and said we would close the achievement gap by
2014 ...across the board.

It's our mission, and it's also the right thing to do. Our children and our country
deserve no less.

Source: Statement to House Committee on Education and the Workforce, September 29,
2005, http://edworkforce.house.gov/hearings/109th/fc/spellingsnclb092905/spellings.
htm.

without accountability. There is nothing wrong with holding
schools accountable for teaching children—all children.

NCLB seeks to continue the federal government’s role as
overseer of education, to close the alarming achievement gap in
American schools, and to improve teacher quality. There is noth-
ing wrong with these lofty goals. Our nation’s children deserve no
less than full commitment. That is the essence of the No Child
Left Behind Act, a flexible response to a serious issue.

Secretary Spellings is correct. No Child Left Behind is a mon-
umentally important piece of legislation necessary to improve
the American educational system. As she said, “Our children and
our country deserve no less.”



L COUNTERPOINT

No Child Left
Behind Is a
Misguided Law
That Does More
Harm Than Good

The biggest problem with the NCLB Act is that it mistakes
measuring schools for fixing them.?!
—Linda Darling-Hammond,

Professor of Education, Stanford University

Susan Ohanian, a teacher for many years, speaks across
the country at conferences to urge teachers to oppose No
Child Left Behind. She seeks to raise awareness of a law that is
up for reauthorization in 2007 and to help gather one million
signatures in an effort that she calls the “resistance movement”
to combat No Child Left Behind. “There comes a time when
you can’t participate in a system that’s harming children,” she
recently said at the annual conference of the National Council of
Teachers of English in Nashville, Tennessee.?> Ohanian fervently

27
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believes that NCLB does far more harm than good to the public
educational system.

The law is called No Child Left Behind, but many in the
education field refer to it by other less complimentary names,
including “No Child Left Untested” and “No School Board Left
Standing.”?> The law encourages states to lower their educa-
tional standards, imposes a one-size-fits-all testing requirement
on school districts, hurts the schools and children that it was
designed to help most, and suffers from woeful underfunding.
It drives teachers away from poorer school districts, increases
the marginalization of at-risk children, and moves schools
away from teaching subjects other than reading and math. No
Child Left Behind sounds like a good policy, but in reality is an
unmitigated disaster. It has led to massive complaints from the
educational community and a growing number of lawsuits from
the states. Congress needs to take a serious look at this law when
it is up for reauthorization in 2007.

NCLB encourages states to lower their standards.
No Child Left Behind requires schools to meet state educational
standards in reading and math for the stated purpose of ensur-

Stan Karp

In general, the massive increase in testing that NCLB will impose on schools will
hurt their educational performances, not improve them. When schools become
obsessed with test scores, they narrow the focus of what teachers do in class-
rooms and limit their ability to serve the broader needs of children and their
communities.

Source: Stan Karp,“NCLB's Selective Vision of Equality: Some Gaps Count More Than Oth-

ers,”in Many Children Left Behind, ed. Deborah Meier and George Wood. Boston: Beacon
Press, 2004.
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ing that all children receive a quality education. The act’s goals
are minimized, however, because the law allows the states to set
their own educational standards. Legal commentator James E.
Ryan wrote that “the Act’s fatal flaw is that it creates incentives
that work against the Act’s goals.”>* He explained that “while
it [the act] is supposed to raise academic achievement across
all schools, it creates incentives for states to lower academic
standards.”»

The act contains such “perverse” incentives because it
imposes severe penalties on schools that fail to make “adequate
yearly progress” on student test scores. Many states have
responded to this federal law by lowering their standards, spar-
ing their schools from federal penalties. According to education
commentator Linda Darling-Hammond, “One of the first per-
verse consequences of the NCLB Act is that many states formally
lowered their standards in order to avoid having most of their
schools declared failing.”2

The problem is that the law imposes harsh penalties on
schools for failing to make “adequate yearly progress” in a vari-
ety of areas. The penalties become progressively more severe, up
to the closing of schools and hiring new management, or reman-
agement, for schools that fail for five or more consecutive years.
(“Remanagement” means that the state takes over and manages
the school or assigns another entity to manage the school; in
other words, the current leadership is out.) School districts obvi-
ously do not wish to face these harsh penalties; therefore, the
states have a strong incentive to lower the educational standards
to ensure that more schools meet them.

NCLB reduces the quality of schools’ curricula by
focusing too much on reading and math.

NCLB requires standardized testing for students in the core
subjects of math and reading, and it measures schools” progress
based on the results of these standardized tests. This means that
schools are devoting more and more time to teach to the tests—
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Testing to become the standard

Lindiar the Mo Child Left Behind Act, schools during the 2005-06
academic year will ba requirad to tast thair studands in reading and
math evary year from thind throwgh eighth grade. Standandized
testing at everny grada is in place in onky about half the states.

States that
nsed 1o |
developal |

Under the No Child Left Behind Act, schools are required to test stu-
dents in grades 3 to 8 in reading and math every year; the testing
was to be in place for the 2005-2006 academic year. As of May 2005,
as the graphic above shows, only half of the states had such testing
in place.

that is, designing lessons to mirror the content on the tests—to
make sure that their students score adequately. There is nothing
wrong with solid instruction in reading and math, but this focus
has led to a phenomenon known as “narrowing the curriculum.”
The National Council for the Social Studies testified before the
U.S. House of Representatives Committee on Education and the
Workforce in May 2006: “It is obvious that the potential nar-
rowing of the curriculum as an inadvertent consequence of the
implementation of NCLB warrants the attention of educators
and policymakers across the nation.”?’

Schools have cut into music appreciation, physical edu-
cation, social studies, and various other subjects in order to
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devote more time to reading and math. Schools hope such
changes will ensure higher tests scores in reading and math.
“The intense focus on the two basic skills is a sea change in
American instructional practice, with many schools that once
offered rich curriculums now systematically trimming courses
like social studies, science and art,” Sam Dillon wrote in the
New York Times.?8

The Center on Education Policy, an independent think
tank devoted to improving education, conducted a survey
(released in 2005) that showed that many school districts were
engaged in the practice of narrowing the curriculum. The find-
ings showed that 27 percent of the schools surveyed reported
that they had somewhat or significantly reduced social studies
teaching in order to focus more on preparing students for the
standardized math and reading tests. Another 22 percent of
schools reduced instruction in science in order to provide more
reading and math instruction.?® A later survey by the Center
on Education Policy found that 71 percent of surveyed school
districts had reduced instruction in at least one area to make
room for more math and reading testing. The report recom-
mended that “the Secretary of Education should use her bully
pulpit to signal that social studies, science, the arts, and other
subjects beside reading and math are still a vital part of a bal-
anced curriculum.”°

Because of this narrowing of the curriculum, many educa-
tional organizations are calling for a major overhaul or revision
of NCLB. The National Council for the Social Studies and more
than 80 other organizations signed a statement that advocates
change in part because NCLB has led to “narrowing curriculum
and instruction to focus on test preparation rather than richer
academic learning.”3!

Social studies prepares students to become acquainted with
civic life, participation in politics, and major issues that govern
the world. If students are not taught social studies, they will
not be equipped with the tools to understand the world around
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them. NCLB threatens citizenship training by undervaluing
social studies and overfocusing on standardized math and read-
ing tests.*?

NCLB is destined for failure

because it is underfunded.

NCLB did receive bipartisan support and contains some impor-
tant and even laudable goals. Unfortunately, the federal govern-
ment has failed to provide the necessary funding to ensure that
the act will serve its high purposes. The fundamental problem
is that schools are not equally funded. The U.S. Supreme Court
ruled in San Antonio Independent School District v. Rodriguez
(1973) that there was no constitutional violation for schools to
be funded by local property taxes.’® “It has simply never been
within the constitutional prerogative of this Court to nullify
statewide measures for financing public services merely because
the burdens or benefits thereof fall unevenly depending upon
the relative wealth of the political subdivisions in which citizens
live,” the Court majority wrote.** The result of the Rodriguez
decision is that students who attend schools in poorer districts,

Senator Edward Kennedy

We recognized when the law was passed that resources would be critical to carry
the bold plan to leave no child behind to every school in America, and Congress
promised significant increases in funding each year to get the job done. Unfortu-
nately, President Bush still doesn't realize that No Child Left Behind was a promise,
not a political slogan.

Over the past four years, the White House and this Republican Congress have
shortchanged funding for the law to the tune of $40 billion.

Source: Statement of Senator Edward Kennedy, January 9, 2006, http://www.tedkennedy.
com/journal/572/kennedy-on-no-child-left-behind-four-years-later.
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with less tax revenue to fund education, simply don’t have the
same learning opportunities that students in wealthier districts
have. This disparity in finances between school districts is the
reality of American public school education. NCLB exacer-
bates this problem by imposing a one-size-fits-all mandate on
schools with vastly different resources. The net effect is a situa-
tion in which poorer school districts are earmarked for failure
while wealthier school districts are far more likely to meet the
standards.

The only way for NCLB to live up to its lofty goals is for
the government to provide greater financial resources to schools
that desperately need such assistance. NCLB is not properly
funded and, thus, will lead to an even greater divide between
rich and poor school districts.

Lawsuits have been filed in several states to challenge aspects
of NCLB with regard to funding. In August 2005, in Connecticut
v. Spellings, the state of Connecticut sued the federal govern-
ment over NCLB’s so-called Unfunded Mandate Provision. This

provision states:

Nothing in this chapter shall be construed to authorize an
officer or employee of the Federal Government to mandate,
direct, or control a State, local educational agency, or school’s
curriculum, program of instruction, or allocation of State or
local resources, or mandate a State or any subdivision thereof
to spend any funds or incur any costs not paid for under this

chapter.

The lawsuit alleges that Secretary of Education Spellings’s “rigid
enforcement of the NCLB Act’s every grade testing requirement
will compel Connecticut to spend millions of dollars over and
above the federal funds in order to satisfy the NCLB every grade
testing mandate.”

In effect, the federal government requires all sorts of state
testing but then fails to provide the financial backing for such an
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onerous, or burdensome, undertaking. The state of Connecticut
contends that NCLB is violating its own “unfunded mandate
provision” and the Tenth Amendment to the U.S. Constitution,
and exceeds the U.S. Congress’s powers under the Spending
Clause of the Constitution. The unfunded mandate provision
potentially violates the Tenth Amendment, which reserves many
governmental powers for state governments to handle, because
it represents federal infringement of state authority. “No matter
how good its goals—and I agree with NCLB’s goals—the federal
government is not above the law,” said Connecticut attorney
general Richard Blumenthal. “The goals of the No Child Left
Behind Act are laudable—indeed, Connecticut has pursued
these goals for decades—but the federal government has failed
in implementing them. Unfunded mandates are all too com-
mon; these specific unfunded mandates are unlawful.”

Other suits have been filed in Michigan and Arizona to
challenge parts of NCLB. The lawsuit in Michigan, Pontiac v.
Spellings, is spearheaded by the teachers’ union, the National
Education Association (NEA). The NEA believes that Congress

Connecticut Attorney General Richard Blumenthal

Our message to federal officials: Give up your unfunded mandates or give us the
money. Live up to the law’s promise. Show us flexibility or show us the money.
We begin this federal court battle today—before spending one cent on illegal
unfunded mandates this fiscal year. Hundreds of millions of dollars are at stake.
Again and again, in letters and meetings, the federal government has rejected
our repeated waiver requests unreasonably and arbitrarily. This mindless rigidity
harms our taxpayers, but most of all, our children, who are robbed of resources in
their classrooms. We will not dumb down our tests—as the federal education offi-
cials suggested—or divert money from critical existing educational programs.

Source: Press Release, Connecticut Attorney General’s Office, August 22, 2005, http://www.
ct.gov/ag/cwp/view.asp?A=1949&Q=300456.
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has failed to fulfill its funding promises under NCLB: “The
truth is that the administration and Congress have not provided
enough funding and support for schools to follow the testing
regimen and other regulations in the law.”’® Arizona has sued
the federal government over NCLB because the federal law
requires schools to include the test scores of children with fewer
than three years of English instruction in its academic progress
reports. The state of Arizona countered that schools should not
be considered failing based on the test scores of students who
haven’t had enough time to master the English language. “I
believe in testing in English,” said Arizona school superintendent
Tom Horne, “I just think you need to give the kids enough time
to test proficiently on the test in English.”%”

Some members of Congress are urging their colleagues to
modify NCLB to ensure proper funding. In January 2005, Rep-
resentative Chris Van Hollen (D.-Md.) introduced the Keep Our
Promise to America’s Children and Teachers Act or the “Keep
Our PACT Act.”*® This bill would require full funding of NCLB.
“It’s time to keep our promises to the children of America,” said
Van Hollen. “Over the years, there’s been lots of talk about giv-
ing schoolchildren the resources they need to succeed; now it is
time for reality to match the rhetoric. We need to send a message
right now to our children and future generations that we will

give them our full support.”®

L
L
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Summary

Many members of Congress recognize that NCLB needs to be
modified or even overhauled. In April 2005, Representative
Rosa DeLauro (D.-Conn.) introduced the No Child Left Behind
Reform Act in the House, and Senator Chris Dodd (D.-Conn.)
introduced a similar measure in the Senate.*’ These measures
would give schools additional flexibility in showing that they
have made adequate yearly progress and additional ways to show
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that their teachers are “highly qualified.” The legislation would
also provide for greater funding.

At least some of the stated goals of NCLB are noble and
laudable. Most Americans certainly want to close the achieve-
ment gap between different races of students and reduce inequi-
ties of education that are based on wealth. Most schools certainly
do not want to leave any child behind. The path to improving
public schools, however, does not lie in imposing punitive mea-
sures on inner-city and rural schools that are most likely to fail to
meet the standardized test requirements. Standardized tests are
not the ultimate measure of school performance. NCLB results
in narrowing the curriculum, lessening the quality of education
overall, and undervaluing at-risk children. Furthermore, the
federal government has invaded the province of state and local
educational matters without providing adequate funding. No
Child Left Behind needs major changes or it will continue to
wreak havoc on the American educational system.
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Standardized
Testing Motivates
Students

and Creates
Accountability

in Schools

n the early 1980s, Dennis Kennedy was a star linebacker
for Judson High School in Converse, Texas. He played well
enough on the football field to earn a scholarship to the Univer-
sity of Houston. The problem was that, according to Kennedy,
he managed to graduate from high school even though he could
barely read or write. He has said that he often cheated his way
through high school. It hurt him in college, where he failed one
English course three times. Kennedy managed to overcome his
reading deficiencies through hard work and dedication, and now
he teaches a course on business and society at the College of
Business at the University of Texas at San Antonio.*!
Unfortunately, Dennis Kennedy’s story is not unique. For-
mer NFL great Dexter Manley admitted that he managed to
graduate from high school, attend college, and make it to the
NFL even though he was illiterate. Perhaps Dennis Kennedy and
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Dexter Manley would not have been passed through the edu-
cational system if they had been forced to take more rigorous
standardized tests to measure what they were learning.

Standardized testing performs a vital function in the public
school system by showing that students are learning in schools.
Such tests give parents the knowledge that their children are
learning the basic materials that they need to succeed later in
life. Equally important, standardized tests ensure accountability
in schools. If students continue to perform poorly on standard-
ized tests, something needs to change. School officials should
not warehouse (that is, keep students enrolled without making
efforts to educate them) poorly performing students until they
drop out; rather, schools should identify underperforming stu-
dents and seek to raise their performance levels.

To read the popular press, one would think that standard-
ized tests are a discriminatory waste of time that serve no
important purposes. Nothing could be further from the truth.
In reality, standardizing testing provides the best possible way
to measure student performance in order to understand how
schools can function better. There is no way to improve the
public school system if educators and legislators do not know
what needs to be fixed.

As with many areas, standardized testing has its own lan-
guage or jargon. Much of the literature—both pro and con—in
the area of standardized testing requires a basic understanding
of key terms. Two of these terms are “norm-referenced tests”
and “criterion-related tests” A norm-referenced test compares
a student’s performance on tests to how well other students
performed. If a student scored in the eighty-fifth percentile, he
scored better than 85 percent of students in the national norm for
the test. A criterion-related test does not compare students’ scores
with others’ but rather compares their scores to a critical mass of
knowledge. Many believe that it is more important to determine
what students learned than how they compare with others. For
this reason, criterion-related tests are more popular.*?
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Another important concept in the area of standardized test-
ing concerns tests called “high-stakes testing.” This refers to tests
that have important positive or negative consequences.*> The
previous two chapters showed that No Child Left Behind requires
states to have more high-stakes tests. This is done to ensure that
students are learning the basics in reading, math, and science.
There are other forms of high-stakes testing in schools: Many
states now require students to pass some sort of exit exam before
they can obtain their diploma. This means that students must
achieve a certain score on the test to obtain their diplomas.

Much criticism of standardized testing

is simply not well founded.

Tests are blamed for many woes in the educational system, and
they are the target of fierce criticism. Much of this criticism is
undeserved. Professor and test creator Stephen G. Sireci wrote,
“standardized tests have a bad reputation but that is an unde-
served one.”** He explained:

People accused standardized tests of being unfair, biased, and
discriminatory. Believe it or not, standardized tests are actu-
ally designed to promote test fairness. Standardized simply
means that the test content is equivalent across administra-
tions and that the conditions under which the test is admin-
istered are the same for all test takers. Thus, standardized tests
are designed to provide a level playing field. That is, all test

takers are given the same test under the same conditions.*’

Some critics have alleged that standardized tests discrimi-
nate against minority students and students from low-income
families. This is not true. Many states have utilized special bias
review committees to ensure that the tests are fair and not biased
against any group of students.*®

Critics of standardized testing insist that members of the
educational system despise these tests. Some educators may
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dislike standardized tests, but many polls have shown that par-
ents support those tests. They want their children to learn and
achieve more. Education expert Richard Phelps wrote that “low-
income parents are often stronger supporters of high-stakes test-
ing than higher income parents.”*’ A recent poll among parents
in California provided strong evidence that 80 percent of Latino
parents and 68 percent of African-American parents support the
state’s standardized testing regime.*3

The civil rights group Education Trust-West, based in
Oakland, California, supports the exit exam in California. The
group’s director, Russlynn Ali, said that she and her colleagues
have been called “sell outs” for supporting the exit exam, which
requires students to pass a test in order to receive their diploma.
She explained that these criticisms are unfounded and she
pointed out that the standardized test is a step in the right direc-
tion because it is “beginning to level the playing field.”*’

Standardized tests do not violate
constitutional or statutory rights.
Through the years, plaintiffs have raised a host of legal challenges
to standardized tests. Some plaintiffs have alleged that standard-
ized tests violate due process rights because they infringe on a
student’s property interest in education (that is, a student has a
“property interest” in a diploma) without providing sufficient
notice. Others allege that standardized tests violate equal protec-
tion because they discriminate against minorities. Still others con-
tend that some standardized tests violate a federal law known as
Title VI of the Civil Rights Act of 1964, which prohibits discrimi-
nation based on race, color, or national origin in any program
that receives federal funding. Critics charge that standardized tests
used in public educational systems violate Title VI because they
negatively affect minorities more than other students.

When critics first began disputing the value of standardized
testing, a few challenges were successful. In Debra P. v. Turling-
ton, a federal appeals court determined that a standardized test
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in the state of Florida that students needed to pass to obtain
their diploma violated their rights to due process because the
students were not given sufficient notice that they had to pass
the test to earn their diplomas.’® The court also determined
that the tests did not actually test what students were learning.
That case was decided in 1981, however, more than 25 years ago.
Standardized tests are much better now, and students are given
sufficient notice of the effect of their test scores.

Recent court decisions establish that standardized testing
requirements—even those that carry important consequences—
do not violate constitutional or statutory rights. In GI Forum
Image De Tejas v. Texas Educ. Agency, a federal court in Texas
ruled that the Texas Assessment of Academic Skills examination,
a test that students must pass before they obtain their diplomas,
is constitutional.®! The plaintiffs contended that the test vio-
lated Title VI because it worked a disparate impact on minori-
ties—that is, it treated minorities differently, which could have
an adverse effect on their scores and education. The court found
otherwise, determining that the test was given in order to try to
improve the educational system for all students.

Gl Forum Image De Tejas v. Texas Educ. Agency,
87 F.Supp.2d 667,670 (W.D. Tex. 2000)

In other words, the Plaintiffs were required to prove, by a preponderance of the
evidence, that the TAAS test was implemented in spite of the disparities or that
the TAAS test has perpetuated the disparities, and that requiring passage of the
test for graduation is therefore fundamentally unfair. The Court believes that this
has not been proven. Instead, the evidence suggests that the State of Texas was
aware of probable disparities and that it designed the TAAS accountability system
to reflect an insistence on standards and educational policies that are uniform
from school to school.
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The plaintiffs pressed their argument that the tests worked
a disparate impact on minority students. The court concluded,
however, that the plaintiffs failed to prove that any adverse
impacts of the tests were “more significant” than the positive
impact of the tests. The court concluded, “In the absence of such
proof, the State must be allowed to design an educational system
that it believes best meets the need of its citizens.”>?

The evidence in the case established that Hispanic and
African-American students performed “significantly worse”
on the Texas standardized test; however, it also established the
“highly significant” fact that “minority students have continued
to narrow the passage rate gap at a rapid rate.”>® The test may
have a disparate impact on certain minority students, but the
court determined that the test served the “legitimate educational
purposes” of the state: “to hold schools, students and teachers
accountable for education and to ensure that all Texas students
receive the same, adequate learning opportunities.”> According
to the court, the test “accomplishes what it sets out to accom-
plish, which is to provide an objective assessment of whether
students have mastered a discrete set of skills and knowledge.”>
The court also noted that the challengers to the test failed to
present a satisfactory alternative that would provide the same
type of “systemic accountability” in the educational system.

An Indiana appeals court reached a similar decision when
it upheld the state’s Graduation Qualifying Examination, which
required all students to pass a standardized test to advance and
graduate.®® A group of disabled students, who had previously
received exemptions from standardized tests, challenged the
requirement on due process grounds. The court rejected this
argument, pointing out that the students had at least three years’
notice that they would have to take such an exam.

The disabled students also argued that the testing require-
ment violated a federal law known as the Individuals with
Disabilities Education Act, or IDEA, which requires states that
receive federal funds to offer special education programs and
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services in conjunction with individualized educational pro-
grams developed for the disabled children. The court noted that
IDEA does not mandate certain results but provides disabled
students access to certain programs. The state of Indiana did
not deny access to educational programs when it imposed a
standardized test requirement. The appeals court concluded
that the standardized test requirement was an “assessment of the
outcome” of the students’ educational plans.>” Other courts have
determined that requiring disabled students to take standard-
ized tests, including exit exams, does not constitute the denial of
a free, appropriate education under IDEA.>®

Testing low-performing and special-needs
students actually helps them by giving them
more attention.
The accountability-in-testing movement as reflected in No
Child Left Behind and high-stakes tests forces educators to try
to lift up every student. In the past, low-performing students
were marginalized. Under the new system of accountability,
school officials must pay attention to every child’s scores. One
expert wrote that this system has led to a “very positive dif-
fusion of awareness” in which teachers pay more attention to
low-performing and special-needs children. “Increasingly, at the
classroom level, educators are becoming more sensitive to the
needs and barriers special needs students face when they take
tests,” wrote Professor Gregory Cizek. “If not driven within the
context of once-per-year, high-stakes tests, it is doubtful that
such programs would have been witnessed in the daily experi-
ences of many special needs learners.”>

The same principle applies to the exit exams that many
states require for students to obtain their diplomas. A spokes-
person for Jack O’Connell, the California superintendent of
schools, said in regard to the positive impact of California’s exit
exam, “Superintendent O’Connell believes that the exam has
been a huge benefit for students who do not pass because it
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forces schools to pay extra attention to those students and help
them. Students struggling with the exam get extra skills, more
focused instruction and other such resources to help them learn
the skills they need for life after high school.”°

Requiring high school exit exams ensures

that students are properly educated

and prepared for the world.

As mentioned previously, most recent standardized testing
requirements have survived court challenges. More than 20
states require high school exit exams before students can
receive their diploma. Courts in California currently are con-
sidering challenges to California’s high school exit examina-
tion, which is known as CAHSEE (California High School
Exit Examination). In May 2006, a trial court ruled that the
state could not enforce CAHSEE; however, in August 2006,

California State Superintendent of
Public Instruction Jack O’Connell

Today’s ruling is yet another affirmation that the California High School Exit Exam
is here to stay.The California High School Exit Exam is a critical part of California’s
school accountability system. By requiring passage of the exit exam as a condition
of graduation, we give more meaning to a high school diploma. It raises the bar
and ensures that students who graduate have necessary skills in mathematics and
English-language arts.| am proud that nearly 91 percent of the high school seniors
in the class of 2006 met this challenge of higher expectations.| urge students who
have yet to pass to continue with their education so they can master these critical
skills, and | continue to ask school districts to help these students find an appro-
priate educational avenue that will help each of them be successful.

Source: News Release, “Schools Chief Jack O’Connell Applauds Second Court of Appeal
Decision to Uphold the California High School Exit Exam,” September 29, 2006, http://
www.cde.ca.gov/nr/ne/yr06/yr06rel118.asp.
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a state appeals court reversed the trial court’s action, finding
that the trial court’s ruling to prohibit school officials from
denying diplomas to students who failed the exam went too
far. “We have concluded that the trial court erred in granting
a statewide preliminary injunction enjoining defendants from
enforcing the statute mandating the CAHSEE diploma require-
ment,” the court wrote.®!

Exit exams are important because they prepare students
for the real world. They will face these types of tests in seek-
ing employment, and they should be prepared for them. As the
newspaper the California editorialized:

But the real harm comes in graduating students who lack the
basic reading and math skills needed to survive in the adult
world. We’re not doing them [or] their prospective employ-
ers any favors by lowering the academic bar. The Supreme
Court must move quickly to overturn the lower court’s mis-
guided ruling, reinstate the exit exam and make a high school

diploma worth something for those who’ve earned one.®?

The California Business for Education Excellence (a lobby
group that represents the business community in state education
policy making) made the point very clearly that students need
to pass these tests in order to ensure that they are ready for the
workforce:

While it may seem harsh to prevent students from graduat-
ing if they’ve met all the requirements except for passing the
CAHSEE, giving them a false sense that they are ready to enter
the workforce or college prepared for those challenges is a
much worse punishment. It doesn’t help students to award
them a high school diploma if they graduate without fully

comprehending basic reading and math skills.®3
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Summary

Standardized tests are demonized in some circles of educa-
tion. The tests are important, however, because they help hold
the educational system accountable. How can we determine
if schools are doing their job if we do not have some form of
national guidance by which we can compare and contrast stu-
dents from across the country? The answer is that we cannot
measure educational efforts without standardizing testing. Test-
ing is not done to harm students; it is done to make sure that
the students are receiving a quality education. These tests satisfy
constitutional standards and provide an important barometer of
school and student progress. In addition, standardized tests help
ensure that students are prepared to meet the challenges that
they will face in the adult world.



L COUNTERPOINT

High-stakes
Standardized
Testing Harms
Students and
Education

Standardized testing has swelled and mutated, like a creature
in one of those old horror movies, to the point that it now
threatens to swallow our schools whole.®

—Alfie Kohn

Teachers know their students better than any single test can.
They know the strengths and weaknesses and capabilities of the
children with whom they work daily, week in and week out.®®

—Dale D. Johnson and Bonnie Johnson

I n spring 2003, Bridget Green was invited to deliver the com-
mencement address at her upcoming high school graduation.
She was the valedictorian at Alcee Fortier Senior High School in
New Orleans, Louisiana. Unfortunately, Green was not able to
deliver her valedictory speech or receive her diploma because she
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had failed the math portion of a mandatory graduation exam
that students had to pass to receive their diplomas. Green was
praised by her teachers as an outstanding student, but she was
deprived of receiving her diploma with her classmates because
of this standardized test.®

With the passage of No Child Left Behind, the United
States has increased its obsession with imposing standardized
testing on children whether they need it or not. Not only does
our country test students at an increasing rate, but also, as the
previous chapter indicated, the tests have become increasingly
important and impose higher stakes on teachers, school board
officials, parents, and students. That is why this is called “high-
stakes” testing.

The National Center for Fair & Open Testing warns that
there are several “dangerous consequences” associated with these
high-stakes standardized tests: (1) “High-stakes tests are unfair

The National Center for Fair & Open Testing

High-stakes testing punishes students, and often teachers, for things that
they cannot control. It drives students and teachers away from learning, and
at times from school. It narrows, distorts, weakens and impoverishes the cur-
riculum while fostering forms of instruction that fail to engage students or
support high-quality learning. In a high-stakes testing environment, the limit
to educational improvement is largely dictated by the tests—but the tests
are a poor measure of high-quality curriculum and learning. In particular, the
emphasis on testing hurts low-income students and students from minority
groups. Testing cannot provide adequate information about school quality or
progress. High-stakes testing actively hurts, rather than helps, genuine educa-
tional improvement.

Source: “The Dangerous Consequences of High-Stakes Standardized Testing,” at http://
www.fairtest.org/facts/Dangerous%20Consequences.html.
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to many students”; (2) “High-stakes testing leads to increased
grade retention and dropping out”; (3) “High-stakes testing pro-
duces teaching to the tests”; and (4) “High-stakes testing drives
out good teaching.”®”

Similarly, Alfie Kohn, a vigorous critic of standardized
testing, pointed out six problems associated with standardized
testing. He said that what he terms high-stakes testing (1) causes
good teachers and principals to leave the teaching profession,
(2) causes educators to “become defensive and competitive,”
(3) leads to widespread cheating, (4) “may turn teachers against
students,” (5) “may contribute to overspecialization,” and (6)

“narrows the conversation about education.”®®

Standardized testing is not an

accurate way to assess children.

Standardized tests are not the best way to test children and are
not the best method to assess student performance. Standard-
ized tests generally do not measure creativity and deep learning;
rather, they often favor rote memorization. Standardized tests
generally are high-pressure, multiple-choice exams on which a
student must circle one “right answer.” These tests do not give
students the chance to engage and develop critical thinking
skills. As the National Center for Fair & Open Testing stated:

In a high quality education, students conduct science experi-
ments, solve real-world math problems, write research papers,
read novels and stories and analyze them, make oral presenta-
tions, evaluate and synthesize information from a variety of
fields, and apply their learning to new and ill-defined situa-
tions. Standardized tests are poor tools for evaluating these

important kinds of learning.®

Standardized tests, then, focus on a narrow aspect of learn-
ing and, arguably, that focus does not include the most impor-
tant aspects or types of learning. Standardized testing leads to a
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fundamental restriction or narrowing of the curriculum. In the
words of Kohn, “the test essentially becomes the curriculum.””?
Authors Dale D. Johnson and Bonnie Johnson, who spent a year
at a rural school in Louisiana, reported that elementary schools
are becoming “testing laboratories” in which students learn how
to take tests but suffer a loss of instruction about arts, problem

solving, and creativity.”!

Standardized tests favor wealthier students
and may be culturally biased.
There is no question that students with greater resources and
economic opportunities perform better as a general rule on
standardized tests. Alfie Kohn wrote, “For decades, critics have
complained that many standardized tests are unfair because the
questions require a set of knowledge and skills more likely to be
possessed by children from a privileged background.””?

The tests arguably violate the due process, equal protection,
and federal statutory rights of individual students. The first two
claims, due process and equal protection, are constitutional

Due Process, Equal Protection, and Title VI

Due process, referenced in the Fifth and Fourteenth Amendments to the U.S.
Constitution, is the constitutional equivalent of fundamental fairness. Due process
means that the government cannot deprive an individual of life, liberty, or prop-
erty interest without first going through a fair procedure. Equal protection is the
constitutional equivalent of equality. It ensures that the government does not
treat people in similar situations differently based on race, sex, or another similar
characteristic.The Equal Protection Clause is found in the Fourteenth Amendment
to the Constitution. Title VI is a federal law that prohibits racial discrimination in
programs of federal assistance. All three of these claims—due process, equal pro-
tection, and Title VI—have been used to challenge standardized tests.
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claims based on the language of the Fourteenth Amendment,
which provides in part, “nor shall any State deprive any person
of life, liberty or property, without due process of law; nor deny
to any person within its jurisdiction the equal protection of the
laws.” The third claim is based on a federal law rather than on
the U.S. Constitution.

Due Process

In the past, courts have sometimes determined that standardized
tests violate students’ rights. Due process requires that students
receive some kind of notice and a hearing before being deprived
of an interest in life, liberty, and property, and courts have deter-
mined that public school students possess a property interest
in their diploma. In a 1975 case that involved the suspension
of several students without a proper hearing, the U.S. Supreme
Court wrote that students’” “legitimate entitlement to a public
school education” qualifies as a “property interest which is pro-
tected by the due process clause.””?

In Debra P. v. Turlington, the 5th U.S. Circuit Court of
Appeals explained that the state of Florida could not require stu-
dents to pass a standardized test in order to receive a diploma.”*
The appeals court noted that the state imposed the standard-
ized test requirement without giving students the opportunity
to learn the material in school. Also according to the court,
13 months’ notice was not sufficient. It reasoned that the state
had not provided adequate notice of the new policy of denying
diplomas based on the standardized test results.

Later courts have made clear that public school officials do
not satisfy constitutional due process requirements unless they
ensure that students are exposed to the material on which they
are tested. “Just as a teacher in a particular class gives the final
exam on what he or she has taught, so should the state give its
final exam on what has been taught in the classroom.””> Even
later court decisions that have upheld testing requirements rec-
ognize that students must be given a meaningful opportunity
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to learn the material. This becomes a problem when schools are
underfunded, subject to teacher shortages, and otherwise pro-
vide less-than-sufficient educational opportunities.

Equal Protection

Standardized testing presents equal-protection problems
because much evidence shows that certain races of students
do not perform as well as others on standardized tests. Equal
protection ensures that similarly situated individuals are treated
equally, and that the government does not treat one race or
gender better or worse than another. Equal protection becomes
an issue when students of different races perform differently on
standardized tests; evidence of such differences in test scores
raise the issue that perhaps these tests are discriminatory. Tests
do not recognize that students of different cultures may have
different learning styles.”®

FROM THE BENCH

Debra P. v. Turlington, 644 F.2d 397,
403-404 (5th Cir. 1981)

It is clear that in establishing a system of free public education and in mak-
ing school attendance mandatory, the state has created an expectation in the
students. From the students’ point of view, the expectation is that if a student
attends school during those required years, and indeed more, and if he takes and
passes the required courses, he will receive a diploma. This is a property interest
as that term is used constitutionally. Although the state of Florida constitutionally
may not be obligated to establish and maintain a school system, it has done so,
required attendance and created a mutual expectation that the student who is
successful will graduate with a diploma.This expectation can be viewed as a state-
created “understanding” that secures certain benefits and that supports claims of
entitlement to those benefits.

Source: Debra P. v. Turlington, 644 F.2d 397,403-404 (5th Cir. 1981).
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Mothers of students attending the Scarsdale Middle School in Scars-

dale, New York, speak with the media in May 2001.These mothers were
members of a group called STOP, or State Testing Opposed by Parents,
which protested standardized tests and the class time used in prepar-
ing for them—one of many criticisms of such testing.

The unfortunate reality is that many African-American and
Latino students perform worse than their Caucasian counterparts
on standardized tests. In the Debra P. case, the federal trial court
ruled that the Florida Accountability Act of 1976, which imposed
an exit exam requirement, also violated equal protection in part
because of the history of the lack of educational opportunities
afforded to African-American students. The judge reasoned that
the exit requirement had to be enjoined, or stopped, for a period
of several years because many of the African-American students
had received inferior educational opportunities in the form of
segregated schooling in their early years. The trial court judge
explained, “Punishing the victims of past discrimination for defi-
cits created by an inferior educational environment neither con-

stitutes a remedy nor creates better educational opportunities.”’”
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Title VI

The federal law known as Title VI provides, “No person in the
United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the ben-
efits of, or be subjected to discrimination under any program
or activity receiving Federal financial assistance.”’® Title VI has
been interpreted to prohibit tests that intentionally discriminate
against minorities. It also has been interpreted to prohibit tests
that work a significant disparate, or adverse, impact on minority
students.

In the American legal system, the legislative branch of the
government passes statutes or laws and the executive branch’s
administrative agencies pass regulations that expound on or
explain the meaning of the statutes. At the federal level, this
means that the U.S. Congress passed Title VI and the Depart-
ment of Justice may pass regulations that explain Title V1.

Justice Department regulations on Title VI provide that the
law applies when a federal program works an adverse impact on
a particular group of people based on race, color, or national

THE LETTER OF THE LAW

U.S. Department of Justice Guideline on
Title VI, 28 C.F.R.42.101(b)

A recipient, in determining the type of disposition, services, financial aid, ben-
efits, or facilities which will be provided under any such program, or the class
of individuals to whom, or the situations in which, such will be provided under
any such program, or the class of individuals to be afforded an opportunity to
participate in any such program, may not, directly or through contractual or other
arrangements, utilize criteria or methods of administration which have the effect
of subjecting individuals to discrimination because of their race, color, or national
origin, or have the effect of defeating or substantially impairing accomplishment
of the objectives of the program as respects individuals of a particular race, color,
or national origin.
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origin. Specifically, the law prohibits programs that “have the
effect of defeating or substantially impairing accomplishment
of the objectives of the program as respects individuals of a
particular race, color, or national origin.””

A disparate impact theory of discrimination means that
even a superficially neutral policy—a policy that applies to
everyone—can be discriminatory if it has a significant adverse
impact on a certain group. In other words, if a test is given to
100 Latino students and 100 Caucasian students and 40 Latino
students fail and only 10 Caucasian students fail, the test works
an adverse impact on the Latino students. The U.S. Supreme
Court recognized the disparate-impact theory of discrimina-
tion in the employment context as far back as the 1971 decision
in Griggs v. Duke Power Co.8° In that decision, the Court pro-
hibited employment practices of requiring high school diplo-
mas and a certain score on an intelligence test to hold certain
jobs. Because of a history of unequal educational opportunities
and segregation, African-American employees were adversely
affected by these requirements. The Court determined that
federal civil rights laws prohibited not only “overt discrimina-
tion but also practices that are fair in form, but discriminatory
in operation.”8!

The principle of the famous Griggs opinion applies in the
context of standardized testing in education. If these tests work
an adverse impact on minority students, then at the very least
they raise the specter of discrimination.

Standardized tests harm

English language learners.

Many people who live in the United States of America come
from families for whom English is not the primary language
spoken. Many schoolchildren come to this country and must
learn English as a second language, yet these children must be
given the opportunity to obtain an education. They must not
be penalized by a standardized testing regime that discriminates
against them because English is not their primary language.
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One commentator wrote that “significant anecdotal evidence”
exists to show that English-language learners are dropping out
at alarmingly high rates in part because of the testing regime.
The commentator referred to this as the “push out” phenom-
enon—that many students who do not speak English as their
first language are being pushed out of regular high school.®?

One standardized test should not determine
whether a student obtains a diploma.

There are too many consequences for students who fail a single
standardized test. One commentator has called for Congress to
intervene and pass legislation to prevent students from being
denied a diploma or grade advancement based on one test.®’
She wrote:

Denying a student a high school diploma or holding a student

back in a lower grade level is too severe a consequence for

On the California Exit Exam

Critics of the exit exam do raise a good point that blankly expecting every student
in a special education program or for whom English is a second language to pass
the exit exam is unrealistic.

Students enter special education programs because they do not learn at the
same pace or in the same way as what is considered typical of the population.
Individual learning plans are developed for them so educators can better meet
specific needs, of which there is quite a range. While a majority of special educa-
tion students ultimately can pass the exam, there are those who won't be able to.
In addition, there are students for whom English is not their primary language
and simply cannot be expected to master it at the level the exam requires. Con-
sider the immigrant high school junior who possesses a limited grasp of English
though in his own language is extremely knowledgeable.

Source: “Our Voice,” The Desert Sun, January 13,2006, p. 10B.
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failing a single test. Research illustrates that test scores are
not exact. A test is merely an estimate of the student’s under-
standing at one particular time. Thus, states should base high
stakes decisions upon grades, attendance, teacher recommen-
dations, reading and writing ability, and overall classroom

performance rather than upon one high-stakes test.3*

Summary

Tests are a way of life in the educational system, but standard-
ized testing has threatened to affect the entire system negatively.
Standardized tests do not accurately measure what students
learn: they test subjects in a superficial way; they discriminate
against some minority and lower-income students; and they
harm special needs and English-learning students.

Some states have taken standardized testing to another
level. They now require students to pass an exit exam before
they can graduate from high school. Even if the students pass
all their courses, they can be denied their diplomas. This trav-
esty should not be allowed to occur. Schools should go back to
the business of real educating and not become obsessed with
standardized tests.

57 ST



AlhZ\sowWry

Vouchers and
Charter Schools
Provide Parents
with Needed
Choices to
Improve Education

Vera McFarland, a pastor at the Milwaukee-based church
Believers in Christ, had what she termed a “calling from
God” to start a church to help inner-city children in the area.
McFarland’s vision led to the creation of Believers in Christ
Christian Academy in an inner-city neighborhood in 1990. The
result has been a windfall for many kids in the Milwaukee area
who have attended the academy. Every graduate of the acade-
my’s high school program has been accepted into college. This
thriving school has been able to help countless kids because of a
voucher program that began in Milwaukee in 1990.8

Ashlii Cobbs was not a motivated student in her Milwaukee
public school. Her lack of effort concerned her mother, Margaret
Cobbs, who wanted more from her child’s school. After much
thought, Margaret enrolled Ashlii in a charter school called St.
Marcus Lutheran School, which boasted a rigorous academic
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program. Almost immediately, Mrs. Cobbs noticed a positive
change in Ashlii. “She had never spoken of college,” Mrs. Cobbs
said. “Once she came here and experienced new things, she spoke
so much about college.”® The stories of Believers in Christ and
Ashlii Cobbs show that voucher and charter schools can have a
positive influence in the lives of numerous students.

Many public school systems have not performed as well as
educators, students, teachers, and parents would like. Students
deserve the best educational opportunities possible, and their
parents deserve choices. Privatizing education simply offered
these better opportunities and gives parents added choices for
the schooling of their children. There are several alternatives to
traditional public schools—which are to varying degrees more
private than public—that give parents greater options. These
include vouchers, home schooling, and charter schools. These
other educational options empower parents to make the choices
that best serve their children’s needs.

Vouchers give parents more choices for their
children’s education.
School vouchers are payments made by the government to parents,
who then exercise their choice as to where to educate their children.
Voucher programs enable children from lower-income families to
send their children to private schools, most of which have tuitions
that are too high for those children to attend without aid. Critics
have charged that vouchers violate the First Amendment principle
of separation of church and state because many children attend
private religious schools under the state voucher program. The
U.S. Supreme Court, however, ruled in Zelman v. Simmons-Harris
that a voucher school program in Cleveland, Ohio, did not violate
the Establishment Clause of the First Amendment.®” One com-
mentator hailed the ruling as a “great day for choice.”®

In reality, vouchers help education by empowering parents
and making public schools more accountable. Vouchers provide
students, particularly low-income students, the opportunity to
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Arguments for School Vouchers

Voucher proponents are motivated by a variety of interests, though they are
generally united in their criticism of and displeasure with the state of public
education.

Some argue that vouchers are an acceptable, and needed, type of educational
reform.Their arguments include:

® Vouchers encourage free-market pressures in education, just as in the
business sector. These pressures force public schools to perform more
efficiently and effectively in order to compete with private schools.

® Vouchers allow parents the freedom to decide where their children can
receive the best education, and enable parents to choose schools where
their values and ideals are taught and exemplified.

¢ With vouchers, parents who are concerned about the safety and quality
of public schools have other options for educating their children.

® To restrict religious schools from voucher programs amounts to dis-
crimination against religious points of view and limits the free exercise
of religion. This argument is based on the idea that excluding religiously
affiliated organizations from government programs that are open to
anyone else is discriminatory.

Source: John Ferguson, “Vouchers: An Overview,” First Amendment Center Online, http://
www.firstamendmentcenter.org//rel_liberty/establishment/topic.aspx?topic=vouchers.

attend schools with smaller classes, more resources, and better
infrastructure.

Vouchers continue to pick up steam nationally. In July 2006,
Senators Lamar Alexander (R.-Tenn.) and John Ensign (R.-
Nev.) and Representatives Howard “Buck” McKeon (R.-Calif.)
and Sam Johnson (R.-Tex.) introduced the America’s Opportu-
nity Scholarship for Kids Act in the Senate and the House. This
act would enable poor children in failing schools to leave those
schools and attend private schools. The proposed legislation
would allow parents of children in schools that have failed for
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five straight years to receive $4,000 toward private school tuition
or a public school outside their child’s existing school district.
The parents could also seek up to $3,000 per year for extra tutor-
ing for their children.®’

“Children may be a fraction of today’s society but they are
100% of our future. It’s time we empower students—and their
parents. I want to give these children a choice and a chance,”
said Representative Johnson.” Senator Alexander offered similar
sentiments:

America’s Opportunity Scholarships give meaning to the
promise of No Child Left Behind. This is about giving low-

income families whose children are stuck in low-performing

U.S. Secretary of Education Margaret Spellings on
the America’s Opportunity Scholarships for Kids

Year after year, some schools fail to live up to the important standards that ensure
our students get the education they deserve. President Bush and | believe that
families in communities where schools fall short deserve choices when it comes
to their children’s education.

Today, we are one step closer to ensuring that parents can make choices that
strengthen their children’s future and give them a great start in life, regardless of
their resources or the communities they live in. The President’s America’s Oppor-
tunity Scholarships program will help low-income students in under-performing
schools transfer to the private school of their choice or sign up for intensive tutor-
ing after school or during the summer.

We've already seen the power of choice in Washington, DC, when we launched
the first federally funded opportunity scholarship program. With this new legis-
lation, we will spread that success to communities across the country and give
parents all over America the ability to make wise choices for their children’s
education.

Source: Statement from Secretary Spellings on America’s Opportunity Scholarships Legisla-
tion, July 18,2006, http://www.ed.gov/news/pressreleases/2006/07/07182006.html.
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schools the same opportunities as other families. A recent poll
found that 62 percent of public school parents have trans-
ferred a child out of one school into a better school or have
decided where to live based on the schools in that district.
This offers a way out for students whose families don’t have

the money for tuition or the luxury of moving.

Vouchers improve the educational

performance of students, particularly

students most in need.

Most evidence shows that voucher students who attend schools
other than their former public schools perform better academ-
ically. The Institute for Justice, a libertarian, public-interest law
firm that defends voucher programs nationwide, asserts that
“a significant body of high-quality research shows that school
choice programs can help raise both student achievement and
parental satisfaction.”®! School choice students in Milwaukee, a
city with one of the first voucher programs, have graduated at
nearly twice the rate as students in traditional public schools.
Students who attended Florida schools on vouchers were per-
forming at a much higher rate as well, until a fateful court deci-
sion ruled vouchers unconstitutional. Research showed that a
school choice program in Charlotte, North Carolina, resulted
in students improving their standardized test scores in both
reading and math.”?

The school choice programs not only help students improve
academically but also help students who have been most in need
for much of the twentieth and early twenty-first centuries—
inner-city African-American students who have been forced to
attend poorly performing public schools. Professor Michael Leo
Owens explained that school voucher programs “offer the only
hope available to many poor students trapped in the nation’s
worst schools. For a limited number of children, they may make
a crucial difference. That possibility is enough for black parents
to take a chance.””?
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School vouchers are constitutional and do not
present First Amendment problems.

The U.S. Supreme Court upheld the constitutionality of a
school voucher plan in Cleveland, Ohio, called the Pilot Project
Scholarship Program. The state passed the plan after a history
of terrible performance in Cleveland city schools, which a lower
federal court had called “a crisis of magnitude.” An auditor
called the problem “a crisis that is perhaps unprecedented in
the history of American education.””* The program distributed
vouchers to parents so that they could pay for private school
tuition. Fifty-six private schools participated in the program; 46
of those were religious schools. The program was not designed
to indoctrinate students with a particular religious belief, how-
ever. Rather, it was designed to provide these students with a
good education.

Critics charged that the program violated the Establish-
ment Clause of the First Amendment, which provides for
separation of church and state. The critics claimed that there
was a church—state problem because government money ended

Howard Fuller

Some argue that choice serves only a portion of the population and that we
should expend all our resources on a system that—presumably—serves all. | think
we should take a lesson from Harriet Tubman’s fight against slavery. She fought
everyday to end it, but as she waged that battle, she set out to free as many slaves
as possible. | believe we must also work hard to improve the traditional public
educational system in this country, but in the meantime, we have a moral respon-
sibility to save as many of our children as we can “by any means necessary.”

Source: Howard Fuller,“It's Time to Empower Low-Income Parents,” U.S. Newswire, August
7,2006.
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up in the coffers of many private religious schools. The
majority of the Supreme Court instead focused on the facts
that the program was a matter of private choice and neutral
toward religion. Chief Justice William Rehnquist noted that
prior cases:

make clear that where a government aid program is neutral
with respect to religion, and provides assistance directly to
a broad class of citizens who, in turn, direct government aid
to religious schools wholly as a result of their own genuine
and independent private choice, the program is not readily

subject to challenge under the Establishment Clause.”

_FROM THEEENCH

Chief Justice William Rehnquist in
Zelman v. Simmons-Harris (2002)

We believe that the program challenged here is a program of true private choice,
consistent with Mueller, Witters, and Zobrest, and thus constitutional. As was
true in those cases, the Ohio program is neutral in all respects toward religion.
It is part of a general and multifaceted undertaking by the State of Ohio to
provide educational opportunities to the children of a failed school district. It
confers educational assistance directly to a broad class of individuals defined
without reference to religion, i.e., any parent of a school-age child who resides
in the Cleveland City School District. The program permits the participation of
all schools within the district, religious or nonreligious. Adjacent public schools
also may participate and have a financial incentive to do so. Program benefits
are available to participating families on neutral terms, with no reference to
religion. The only preference stated anywhere in the program is a preference for
low-income families, who receive greater assistance and are given priority for
admission at participating schools....

There also is no evidence that the program fails to provide genuine opportuni-
ties for Cleveland parents to select secular educational options for their school-age
children. Cleveland schoolchildren enjoy a range of educational choices: They may
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Rehnquist called the program one of “true private choice” and
noted that “any objective observer familiar with the full history and
context of the Ohio program would reasonably view it as one aspect
of a broader undertaking to assist poor children in failed schools,
not as an endorsement of religious schooling in general.”?®

Justice Clarence Thomas spoke forcefully in his concurring
opinion, emphasizing that the voucher program would benefit
African Americans who lived in poverty. According to Justice
Thomas, the opponents of the voucher program ignored the
importance of the Fourteenth Amendment’s broad vision of
equal protection. Thomas explained that “the promise of public
school education has failed poor inner-city blacks.”®” He wrote:

.  ——

remain in public school as before, remain in public school with publicly funded
tutoring aid, obtain a scholarship and choose a religious school, obtain a scholarship
and choose a nonreligious private school, enroll in a community school, or enroll
in a magnet school. That 46 of the 56 private schools now participating in the pro-
gram are religious schools does not condemn it as a violation of the Establishment
Clause.The Establishment Clause question is whether Ohio is coercing parents into
sending their children to religious schools, and that question must be answered by
evaluating all options Ohio provides Cleveland schoolchildren, only one of which is
to obtain a program scholarship and then choose a religious school....

The constitutionality of a neutral educational aid program simply does not turn
on whether and why, in a particular area, at a particular time, most private schools
are run by religious organizations, or most recipients choose to use the aid at a
religious school....

In sum, the Ohio program is entirely neutral with respect to religion. It provides
benefits directly to a wide spectrum of individuals, defined only by financial need
and residence in a particular school district. It permits such individuals to exercise
genuine choice among options public and private, secular and religious. The pro-
gram is therefore a program of true private choice. In keeping with an unbroken
line of decisions rejecting challenges to similar programs, we hold that the pro-
gram does not offend the Establishment Clause.
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Americans weigh in on school vouchers
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In 2002, Americans were polled on their opinions about
school vouchers, which allow parents more freedom in
choosing where their children go to school.The results of
the poll are shown in the chart above.

While in theory providing education to everyone, the quality
of public schools varies significantly across districts. Just as
blacks supported public education during Reconstruction,

many blacks and other minorities now support school choice
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programs because they provide the greatest educational
opportunities for their children in struggling communities.
Opponents of the program raise formulistic concerns about
the Establishment Clause but ignore the core purposes of the

Fourteenth Amendment.”®

The net effect of the Zelman decision is that there is no
federal constitutional bar to a school-choice program that has a
primary purpose to simply increase parental choice and improve
the educational opportunities for children. Decisions adverse to
vouchers have been decided based on state law, not federal law.
The better-reasoned state court decisions, such as those made by
courts in Wisconsin and Arizona, have recognized the benefit of
school-choice programs to their students.

Charter Schools

Charter schools are publicly funded schools that operate under
a charter negotiated between the school’s organizers and state or
local government officials. Charter schools manage the schools
without the burden of complying with all the rules and regu-
lations that apply to traditional public schools. Some charter
schools are managed by private educational management groups
called “education management companies,” or EMCs. Charter
schools began in Minnesota in 1991, when that state passed the
first law establishing a charter school. The next year, a charter
school opened in the state. Currently, there are approximately
4,000 charter schools in the country.*’

The Center for Education Reform (CER) reported in Sep-
tember 2006 that more than 1.15 million students attend nearly
4,000 charter schools nationwide in 40 states.!% “More and more
parents choose to send their children to charter schools, look-
ing for something that works,” said CER President Jeanne Allen.
“People are recognizing charter schools as new public schools
of choice that are accountable for achieving results. It’s time to
acknowledge that charter schools are no longer an experiment,

67 MNIY:
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as the teachers unions like to suggest, but a widely accepted, suc-
cessful pillar of the public education landscape.”!°!

Like vouchers, charter schools have greater flexibility in
curricular choices for children. Charter schools can establish

National Catholic Educational Association

The National Catholic Educational Association supports the creation of charter
schools as one among several means of expanding opportunities for parental
choice in education for all families within the private and public sectors. The
Association believes that:

The common good of society is advanced by helping parents to exercise
fully their right to direct the upbringing of their children through the edu-
cational program of their choice.

Parents must be given a variety of options from which to choose: public,
private, religious or charter schools or home schooling.

Charter schools should provide for parental control of educational choice
which will exact more accountability from educators while increasing their
local autonomy and flexibility.

Charter schools can promote academic excellence by creating a competi-
tive climate, responsive to parental concerns, directed toward improved
student performance.

Social justice requires that all parents, especially those of low and limited
income whose children are under-served by the public schools, be given
meaningful opportunities to create and have their children attend charter
schools.

State legislation must expand the market place to allow for a greater num-
ber and variety of charter schools with safeguards to ensure that parents
are provided with good information to make appropriate comparisons and
choices.

Source: NCEA Statement on Charter Schools, http://www.ncea.org/About/NCEAPolicyS-
tatements.asp.
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different school hours, different work rules, and school assign-
ment choices that traditional public schools cannot. They also
expand educational opportunities for poorer children.

Charter schools are outperforming
traditional public schools.
Evidence suggests that charter schools are outperforming tra-
ditional public schools because they provide much greater flex-
ibility. For example, test results in the city of Buffalo showed that
students at the city’s charter schools outperformed the students at
traditional public schools on the four major state assessment tests.
The charter schools are outperforming the city’s public schools
even though the charter schools have a greater proportion of stu-
dents who live below the poverty line.!%? “There are no boundar-
ies to what you can do,” Joy Pepper, director of Tapestry Charter
School, told the Buffalo News. “You can make the program meet
the needs of kids with tremendous flexibility. That’s huge.”1%?

The results are not confined to the city of Buffalo. In Massa-
chusetts, more than 60 percent of charter school students scored
better on state assessment tests than their traditional public
school peers.!04

Furthermore, the elevated performance of charter school
students has increased the effort of traditional public school
administrators to raise the educational levels at their schools.
This increased competition helps the students at the traditional
public schools as well. Brian P. Golden, a Massachusetts state
representative, pointed out, “Kids, not bureaucracies, are our
priority, and it’s important that we also be attentive to the good

that charters have done for students not attending charters.”!%

L
L
-

Summary
Critics claim that choice in education is a bad idea, that increas-
ing the number of voucher and charter schools will drain money
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from traditional public schools. This criticism ignores the fact
that many students in public schools are not receiving a quality
education. Poorer children who attend less than fully function-
ing schools deserve decent educational opportunities. School

choice represents, in the words of the Institute for Justice, “the

civil rights issue of the 21st century.”1%

N

In the Legislature: House Resolution
in Favor of Charter Schools

RESOLUTION

Congratulating charter schools and their students, parents, teachers, and
administrators across the United States for their ongoing contributions to educa-
tion, and for other purposes.

Whereas charter schools deliver high-quality education and challenge our stu-
dents to reach their potential;

Whereas charter schools provide thousands of our families with diverse and
innovative educational options for their children;

Whereas charter schools are public schools authorized by a designated public
entity and are responding to the needs of our communities, families,and students
and are promoting the principles of quality, choice, and innovation;

Whereas, in exchange for the flexibility and autonomy given to charter schools,
they are held accountable by their sponsors for improving student achievement
and for their financial and other operations;

Whereas 41 States, the District of Columbia, and the Commonwealth of Puerto
Rico have passed laws authorizing charter schools;...

Whereas charter schools improve their students’ achievement and stimulate
improvement in traditional public schools;

Whereas charter schools must meet the student achievement accountability
requirements included by the No Child Left Behind Act of 2001, and contained
in the Elementary and Secondary Education Act of 1965, in the same manner as
traditional public schools, and often set higher and additional individual goals, to
ensure that they are of high quality and truly accountable to the public;

Whereas charter schools give parents new freedom to choose their public
school, charter schools routinely measure parental satisfaction levels, and charter
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In 1954, the U.S. Supreme Court decided one of the major
civil-rights issues of the twentieth century when it ruled in Brown
v. Board of Education that public schools could not be segregated
on the basis of race. The Court ruled that such a dual system
created feelings of inferiority in African-American children who
were given second-class educations. In the twenty-first century,

. 0

schools must prove their ongoing success to parents, policymakers, and their
communities;

Whereas nearly 40 percent of charter schools report having a waiting list, and
the total number of students on all such waiting lists is enough to fill over 1,000
average-sized charter schools;

Whereas charter schools nationwide serve a higher percentage of low-income
and minority students than the traditional public school system;

Whereas charter schools have enjoyed broad bipartisan support from the
Administration, the Congress, State Governors and legislatures, educators, and
parents across the United States; and

Whereas the sixth annual National Charter schools Week, to be held May 1 to
7,2005, is an event sponsored by charter schools and grassroots charter school
organizations across the United States to recognize the significant impacts,
achievements, and innovations of charter schools: Now, therefore, be it

Resolved, That—

(1) the House of Representatives acknowledges and commends charter
schools and their students, parents, teachers, and administrators across the
United States for their ongoing contributions to education and improving
and strengthening the public school system of the United States;

(2) the House of Representatives supports the sixth annual National Charter
schools Week; and

(3) it is the sense of the House of Representatives that the President should
issue a proclamation calling on the people of the United States to conduct
appropriate programs, ceremonies, and activities to demonstrate support
for charter schools during this week-long celebration in communities
throughout the United States.

Source: H.R. 218 (introduced April 2005).
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many minority parents in poorer communities still must deal
with the harsh reality that nearby public schools are not serving
the educational needs of their children. For that reason, school
choice presents a great opportunity, a chance for these students
to receive a better education. School-choice programs, whether
voucher programs that send children to a private school or
charter school programs that provide more focused curricula,
can help all children, particularly poorer children, achieve better
results on tests and a better education. For that reason alone,
school-choice programs must be supported.



L COUNTERPOINT

Privatizing
Education and
Turning to School
Vouchers Are Not
the Answer

The voucher is potentially the most devastating weapon in
the armory of those warring against the public schools.!?”

—Gerald Bracey

I n fall 2006, the Washington, D.C., Public Charter School Board
released study results that showed that 118 of the area’s 146
charter schools failed to meet academic standards. Many of the
students at these charter schools failed portions of the D.C. Com-
prehensive Assessment. Journalists Theola Labbe and V. Dion
Haynes wrote, “The latest test results provide a fuller picture of
the paucity of high-achieving schools in the District, despite the
expansion of charter schools in the past 10 years as an alternative
to the low-performing traditional system.”!%® This discouraging
development shows that charter schools are not the panacea they
are made out to be; rather, it shows that these schools are not
superior to public schools.
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The school-choice and charter school movements may
sound good in theory, but rhetoric must give way to reality.
The harsh reality is that vouchers and charter schools divert key
monies and resources away from public schools. Some public
schools do need to improve, but the answer is not to take needed
resources from them. The answer is to increase funding for these
schools. If public schools are not performing adequately, then
they should be improved. The answer is not to give up on public
schools and send away students. The answer is to address the
problems at those schools.

There are numerous arguments against vouchers. They take
money away from public schools, they divide students based on

N

Arguments Against Vouchers

Vouchers will harm public schools by taking the best students, with
the most involved parents, out of public schools. This exodus will leave
only the most difficult-to-educate children, including special-education
students and students with discipline problems. Opponents note that
because private schools are not required to take all students, as public
schools are, only top students have any real choice. Thus public schools
are left with the most-expensive-to-educate children —whom they
must now educate with fewer resources.

Pulling money from public schools will retard “real” school reform, such
as smaller class sizes and better resources. Opponents argue that most
American youths attend public schools, and school reform should there-
fore focus on making the public schools better.

The community will become “Balkanized,” as students and families
segregate themselves into homogeneous enclaves. A divided and
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race or religion, they violate the separation of church and state
principles found in federal and state constitutions, they do not
lead to better education results, they help private schools that are
not accountable, and they represent bad public policy. Vouchers
take attention and resources away from public schools that do
need such increased funding and support.

Vouchers drain money from public schools

and lack accountability.

Vouchers drain money from the coffers of public schools. Sup-
porters hail vouchers as increasing choice, but, in reality, they take
money away from the public schools that often face increasing

- @

suspicious society will result, as students will not have the opportunity
to interact with others who are different in a safe and educational
environment.

+ Providing funding to religious schools violates the principles of the First
Amendment’s establishment clause as set out in historical documents of
the Founding Fathers and Supreme Court jurisprudence, such as Everson
v. Board of Education (1947).

+  While most voucher proposals are based on claims that vouchers allow
students trapped in underperforming schools a choice at a better edu-
cation, the reality is that vouchers don'’t cover full tuition at most private
schools.

+ Studies reportedly demonstrate that private school students perform no
better than their public school counterparts.

Source: John Ferguson, “Vouchers: Overview,” First Amendment Center Online, http://
www firstamendmentcenter.org//rel_liberty/establishment/topic.aspx?topic=vouchers&
SearchString=vouchers.
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budget deficits. The National Education Association (NEA)
argues that there are educational, social, and legal reasons for
not supporting vouchers. The association contends that vouch-
ers do not improve student performance, they encourage social
and racial stratification, and they subsidize religious practices.
“Vouchers rob public school students of scarce resources,” said
Reg Weaver, president of the NEA. “The buzzword in education

today is accountability, yet school vouchers divert scarce public

school dollars to unaccountable private schools.”!%

Vouchers not only contribute to a lack of accountability in
poorly performing schools, they also drain needed resources
away from public schools. Barbara Miner wrote, “While the lack

of academic accountability is appalling, the diversion of much-

needed dollars away from public education is intolerable.”!1°

FROM THE BENCH

Maine Supreme Court in
Anderson v. Town of Durham

The record in this case is sparse as to the nature of the courses taught at the reli-
gious schools and their religious practices. Because the religious schools are not
participating in this case, those issues are not central to our decision-making. How-
ever, it is possible to envision that there may be conflicts between state curriculum,
record keeping and anti-discrimination requirements and religious teachings
and religious practices in some schools. These conflicts could result in significant
entanglement of State education officials in religious matters if religious schools
were to begin to receive public tuition funds and the State moves to enforce its
various compliance requirements on the religious schools. This concern to avoid
excessive entanglements provides a rational basis to maintain the funding limita-
tion in section 2951(2). Parental choice of the school does not sever the religion-
state connection when payment is made by a public entity to the religious school
and that payment subjects a school’s educational and religious practices to state
regulation.
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Voucher systems violate state constitutions and
the separation of church and state.

A bare majority of the U.S. Supreme Court upheld a voucher
system in Cleveland, Ohio, in the 2002 case Zelman v. Sim-
mons-Harris, but state supreme courts invalidated vouchers in
Florida and Maine in 2006. The Maine Supreme Court ruled
in Anderson v. Town of Durham that the state could prohibit a
voucher system that enabled students to attend religious schools.
According to the court, such an arrangement created an “exces-
sive entanglement” between church and state.!!!

The Florida Supreme Court invalidated the nation’s first
statewide voucher program in Bush v. Holmes.!'? The Florida
court reasoned that the system violated the state constitutional
requirement of a uniform system of free public schools. The
court wrote that the program “diverts public dollars into sepa-
rate private systems parallel to and in competition with the free
public schools,” which are the sole means set out in the state
constitution for educating Florida children.!'® The court also
expressed concern that the private schools in the program were
exempt from many standards imposed by law on public schools,
such as mandatory testing.

The four dissenting Supreme Court justices in Zelman
accurately pointed out that the majority (deciding) opinion
distorted existing Establishment Clause doctrine to uphold the
voucher program in Cleveland. Justice David Souter noted that
the net effect of the ruling will be that public money will pay
for religious teachings. He pointed out that 96.6 percent of all
voucher recipients go to religious schools. In other words, the
state is funding religious schools. Souter bluntly pointed out
that “the scale of the aid to religious schools approved today is
unprecedented, both in the number of dollars and in the pro-
portion of systemic school expenditure supported.”!!* Justice
Stephen Breyer expressed another equally powerful concern
when he said that the voucher scheme creates a danger of “reli-

giously based social conflict.”!!3
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FROM THE BENCH

Florida Supreme Court in Bush v. Holmes

Although parents certainly have the right to choose how to educate their chil-
dren, [Florida law] does not ... establish a “floor” of what the state can do to
provide for the education of Florida’s children. The provision mandates that the
state’s obligation is to provide for the education of Florida’s children, specifies
that the manner of fulfilling this obligation is by providing a uniform, high qual-
ity system of free public education, and does not authorize additional equivalent
alternatives....

The Constitution prohibits the state from using public monies to fund a pri-
vate alternative to the public school system, which is what the OSP does. Spe-
cifically, the OSP transfers tax money earmarked for public education to private
schools that provide the same service—basic primary education.Thus, contrary
to the defendants’ arguments, the OSP does not supplement the public educa-
tion system. Instead, the OSP diverts funds that would otherwise be provided
to the system of free public schools that is the exclusive means set out in the
Constitution for the Legislature to make adequate provision for the education
of children....

Even if the tuition paid to the private school is less than the amount transferred
from the school district’s funds and therefore does not result in a dollar-for-dollar
reduction, as the dissent asserts, it is of no significance to the constitutionality of
public funding of private schools as a means to making adequate provision for
the education of children.

Although opportunity scholarships are not now widely in use, if the dissent is
correct as to their constitutionality, the potential scale of programs of this nature
is unlimited. Under the dissent’s view of the Legislature’s authority in this area,
the state could fund a private school system of indefinite size and scope as long
as the state also continued to fund the public schools at a level that kept them
“uniform, efficient, safe, secure, and high quality.” However, because voucher
payments reduce funding for the public education system, the OSP by its very
nature undermines the system of “high quality” free public schools that are the
sole authorized means of fulfilling the constitutional mandate to provide for the
education of all children residing in Florida. The systematic diversion of public
funds to private schools on either a small or large scale is incompatible with [the
Florida Constitution].
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Charter schools also harm public schools.

Although charter schools are public schools, they are a special
type of public school. Too often, these schools create more
problems than they solve. Charter schools receive a contract in
exchange for greater freedom; however, often, these schools do
not fulfill the terms of the contract and there is little oversight of
their activities. Many charter schools have had to be shut down
for failure to perform. In October 2005, Indianapolis officials
voted to close down the Flanner House Higher Learning Center

because of widespread problems.!¢

i

FROM THE BENCH ! e

Justice Stephen Breyer, dissenting in
Zelman v. Simmons-Harris

The principle underlying these cases—avoiding religiously based social con-
flict—remains of great concern. As religiously diverse as America had become
when the Court decided its major 20th-century Establishment Clause cases, we
are exponentially more diverse today. America boasts more than 55 different reli-
gious groups and subgroups with a significant number of members....

Under these modern-day circumstances, how is the “equal opportunity” prin-
ciple to work—without risking the “struggle of sect against sect” against which
Justice Rutledge warned? School voucher programs finance the religious educa-
tion of the young. And, if widely adopted, they may well provide billions of dollars
that will do so.Why will different religions not become concerned about, and seek
to influence, the criteria used to channel this money to religious schools? Why will
they not want to examine the implementation of the programs that provide this
money—to determine, for example, whether implementation has biased a pro-
gram toward or against particular sects, or whether recipient religious schools are
adequately fulfilling a program’s criteria? If so, just how is the State to resolve the
resulting controversies without provoking legitimate fears of the kinds of religious
favoritism that, in so religiously diverse a Nation, threaten social dissension?

Source: Zelman v. Simmons-Harris, 536 U.S.639, 723-724 (2002)
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Furthermore, studies indicate that charter schools may not
be fulfilling their stated goals of improving student achieve-
ment. A 2003 study by the National Assessment for Educational
Progress found “no measurable difference in performance
between charter school students in the fourth grade and their
public school counterparts as a whole.”!!” A study by the U.S.
Department of Education determined that “in five case study
states, charter schools are less likely to meet state performance
standards than traditional public schools.”!!® A 2005 report by
Gerald Bracey concluded that charter schools “have not lived up

to their promise of increased achievement.”!!?

Privatizing public schools in general

has not worked.

The push for voucher schools and charter schools is part of a
movement among certain circles to call for the privatization of
public schools. This movement is not a positive one for public
education. Authors Clive R. Belfield and Henry M. Levin wrote
in their book Privatizing Educational Choices that “there are a
number of reasons to be skeptical of the claim that a standard-
ized business model run by a for-profit firm will outperform the
public school provision.”!?

The private companies that manage schools often claim that
their role increases the improvement of the students. This claim
is not always accurate. A report from the American Federation
of Teachers (AFT) showed that the academic performance of
students at many schools managed by Edison Schools, Inc., lags
behind students in comparable public schools. According to the
AFT study, 14 out of 20 Edison schools had students performing
at a lower level. “This reminds me of when the Raelians recently
claimed to have cloned a baby and said they would produce
evidence—eventually,” said Nancy Van Meier, director of the
AFT’s Center on Privatization. “Well, there’s been no delivery
of evidence and no evidence of delivery”!?! These findings have
been duplicated in other evaluations of privately managed school
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systems. The danger of privatizing education is that corporate
profits rather than quality education will become the chief goal.
The for-profit model could value the bottom line over what
works best for the children. Corporate profit could trump teacher
quality, better curricula, and the needs of the students.

Summary

Vouchers, charter schools, and the push for privatization all
sound good. The call for school choice, parental empowerment,
and educational options sounds great. The reality, however, is
that all of these plans drain resources from public schools. The
public education system is the most important resource in the
country, and studies have shown that these new educational
choices have not reached their stated goals. The students have
not shown great improvement. Instead of focusing on unattain-
able elixirs or magical cures, we should focus on improving pub-
lic schools. Some of those who favor vouchers and privatization
want to destroy public schools. Author Gerald Bracey referred
to it as “the War against America’s public schools.” He wrote, “A
war is being waged on America’s public schools. They are under
siege. Many entrepreneurs and some former U.S. Department of
Education officials are out to destroy them.”!??

Granted, not all of those who favor vouchers and privatiza-
tion want to destroy public schools. The reality, however, is that
these ill-founded movements are harming public schools and
not creating the great benefits that they claim. Society should
focus on improving traditional public schools rather than just
finding fault with them and seeking to replace them.
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Continuing
Controversy

Three of the leading controversies over educational standards
concern the No Child Left Behind Act, standardized testing in
general, and school-choice and privatization of public schools.
These issues continue to dominate front-page headline news.
Readers should keep in mind that many of the subjects men-
tioned in this book change on a weekly basis. For example, NCLB
is up for reauthorization in 2007.

Amending No Child Left Behind

Congress is considering several measures that would amend the
No Child Left Behind Act. Some of the measures include the
following:

e H.R. 363, called the Keep Our PACT Act, would
require full funding for NCLB, particularly “man-
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Education pays off

Mew data from the Cansus Bureau shows that peopls with
higher education lavels earn more money ower a lifetime,
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The chart above shows that people with higher education levels earn
more money over a lifetime. This is just one reason that education will
remain a controversial issue in American society; such data makes it
clear that education is vital to a person’s financial success in life.

datory funding of the Individuals with Disabilities
Education Act.”

e H.R. 4578 would require “full funding” for No Child
Left Behind and would ensure that “states and school
districts have the necessary flexibility in implement-
ing” NCLB. The bill would also give school districts
an extra four years in order to achieve full profi-
ciency and adequate yearly progress.

e H.R. 4852, the Emergency Moratorium Testing Act
of 2006, would impose a three-year moratorium
on high-stakes standardized testing. The proposed
measure notes that “elected officials at all levels
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have become obsessed with test results. There is a
rush to measure the output of the education com-
munity while minimizing the resources contributed

by Federal, State, and municipal governments.”

e S.1690, the No Child Left Behind Flexibility and
Improvements Act, would give school districts and
states greater flexibility in determining what consti-
tutes “adequate yearly progress.”

All of these measures were introduced in the 109th Con-
gress, showing that No Child Left Behind is a hotly contested
political issue that concerns our legislative leaders. NCLB is
up for reauthorization in 2007, and the debate will only inten-
sify. Several lawsuits in different states are challenging various
aspects of NCLB.

Similarly, controversies over standardized testing in general
continue to dominate the headlines. Litigation over the constitu-
tionality of California’s exit exam policy continues. It is possible
that an additional court decision could come down before the
publication of this book. Interested students and readers should
take note that the case is ongoing. Litigation over vouchers in
the states of Maine and Arizona also continues. It is very pos-
sible that, by the time of this book’s publication, another lawsuit
concerning school choice could be filed.

Other Educational Standards Issues

There are many other hot-button issues in the field of educa-
tional standards in addition to No Child Left Behind, standard-
ized testing, and school vouchers. One of the more prominent
concerns the phenomenon of home schooling, which represents
the ultimate in privatized education. The U.S. Census Bureau
reported that home schooling has increased at a rate of 7 percent
to 15 percent each year. Home-schooling parents desire inde-
pendence from government oversight,!?> and supporters argue
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that home schooling offers parents the advantage of creating a
curriculum that best suits the learning style of their children.
The increased flexibility gives students the chance to relax and
focus on learning, rather than worry about the regimentation of
a traditional public school day.'?*

C.J. Whelan, a teenager who is home schooled, wrote that
the pros of home schooling far outweigh any negatives. Accord-
ing to Whelan, a major advantage is that home schooled chil-
dren have the chance for individualized education.!?

Opponents counter that home schooling leaves children
without the necessary social skills to adapt in the real world.
“There’s nothing like having the right person with the right
experience, skills and tools to accomplish a specific task,” wrote
Illinois educator Dave Arnold. “Whether it is window-washing,
bricklaying or designing a space station. Certain jobs are best left
to the pros. Formal education is one of those jobs.”'2¢ Arnold
wrote that home-schooled kids do not have the opportunity to
develop crucial social skills: “Children should have the oppor-

tunity to interact with others their own age. Without allowing

Ruth Snoke, home-schooled teenager

Home-schooling teaches you to adapt to learning at your level, and forces you to
create good study habits. You can learn at your own speed, and form your own
opinions. A lot of parents home-school because they don’t want their children
force-fed public-school ideas. As | grow, | am learning to form my own opinions—
not those of my parents, per se, but founded on the principles they taught me.

Will I home-school my own kids? If my circumstances are right, it’s a good pos-
sibility. But the foundation of independence and strength of family that home
schooling builds will continue to impact my life forever.

Source: Ruth Snoke, “Home-schooling Has Many Benefits,” Pittsburgh Tribune Review, May
16,2006.



O 86 EDUCATIONAL STANDARDS

their children to mingle, trade ideas and thoughts with others,

these parents are creating social misfits.”?’

Another pressing issue that affects educational standards
concerns the evolution—creationism debate. Many school boards
across the country, from Kansas to Pennsylvania, continue to
deal with controversies over the evolution—creationism debate in
science classes. Many people believe that science classes should
teach evolution—the scientific theory that man descended from
lower species—without also having to teach the religious expla-
nation called “creationism.” Others argue that teachers should

In the Legislature: Home School
Non-Discrimination Act of 2005

Congress finds as follows:

(1) The right of parents to direct the education of their children is an established
principle and precedent under the United States Constitution.

(2) Congress, the President, and the Supreme Court, in exercising their legisla-
tive, executive, and judicial functions, respectively, have repeatedly affirmed the
rights of parents.

(3) Education by parents at home has proven to be an effective means for
young people to achieve success on standardized tests and to learn valuable
socialization skills.

(4) Young people who have been educated at home are proving themselves to
be competent citizens in postsecondary education and the workplace.

(5) The rise of private home education has contributed positively to the educa-
tion of young people in the United States.

(6) Several laws, written before and during the rise of private home education,
are in need of clarification as to their treatment of students who are privately
educated at home pursuant to State law.

(7) The United States Constitution does not allow Federal control of home-
schooling.

Source: Senate Bill 1692, introduced by Senator Larry Craig, September 13, 2005.
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at the least “teach the controversy.” President George W. Bush
entered the debate in 2005, when he said, “Both sides ought to
be properly taught so people can understand what the debate is
about. . . . I think that part of education is to expose people to
different schools of thought.”1?

The debates are cropping up all over the country. In Penn-
sylvania, a federal district court invalidated a program that called
for the teaching of intelligent design in Dover, Pennsylvania,
public schools.!? (Intelligent design is a belief system that the
universe was created by a Creator or Intelligent Designer. It is
often viewed as a softer form of creationism.) In Kansas, the state
school board changed its science standards several times, vacil-
lating between pro-evolution and anti-evolution positions.!*°
Other public school districts struggle with whether to adopt
courses on the Bible.!3!

Still other debates occur with respect to teacher certifica-
tion standards and teacher pay. Legislation at the federal level
attempts to address the problems of teacher shortages in this
crucial era of education. Representative George Miller, one of the
key craftsmen of part of the No Child Left Behind Act, recently
introduced the Teachers Excellence for All Children Act of
2005.1%2 This legislation seeks to increase the number of teachers,

particular minority teachers, in the classrooms.

Funding for Education

Another major issue in the educational standards arena concerns
education funding. This has been a controversial issue for a long
time. Many people believe that schools should be funded on a
more equal basis. Others believe that the problem is not in the
specific allocation of monies to each school but in how the avail-
able money is spent. Some people believe that more education
funding should go directly to classrooms. First Class Education,
an organization devoted to school reform, advocates that at
least 65 percent of all education funding should go directly to
expenses in classrooms. This is called the “65 percent solution.”
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In the Legislature: Teacher Excellence
for All Children Act of 2005

The Congress finds as follows:

(1) There are not enough qualified teachers in the Nation’s classrooms, and an
unprecedented number of teachers will retire over the next 5 years. Over the next
decade, the Nation will need to bring 2,000,000 new teachers into public schools.

(2) Too many teachers and principals do not receive adequate preparation for
their jobs.

(3) More than one-third of children in grades 7-12 are taught by a teacher who
lacks both a college major and certification in the subject being taught. Rates of
“out-of-field teaching” are especially high in high-poverty schools.

(4) Seventy percent of math classes in high-poverty middle schools are assigned
to teachers without even a minor in math or a related field.

(5) Teacher turnover is a serious problem, particularly in urban and rural areas.
Over one-third of new teachers leave the profession within their first 3 years of
teaching, and 14 percent of new teachers leave the field within the first year.
After 5 years—the average time it takes for teachers to maximize students’ learn-
ing—half of all new teachers will have exited the profession. Rates of teacher
attrition are highest in high-poverty schools. Between 2000 and 2001, 1 out of 5
teachers in the Nation’s high-poverty schools either left to teach in another school
or dropped out of teaching altogether.

(6) Fourth graders who are poor score dramatically lower on the National Assess-
ment of Educational Progress (NAEP) than their counterparts. Over 85 percent of
fourth graders who are poor failed to attain NAEP proficiency standards in 2003.

(7) African-American, Latino, and low-income students are much less likely than
other students to have highly-qualified teachers.

(8) Research shows that individual teachers have a great impact on how well
their students learn. The most effective teachers have been shown to be able to
boost their pupils’ learning by a full grade level relative to students taught by less
effective teachers.

(9) Although nearly half (42 percent) of all teachers hold a master’s degree, fewer
than 1 in 4 secondary teachers have a master’s degree in the subject they teach.

(10) Young people with high SAT and ACT scores are much less likely to choose
teaching as a career.Those who have higher SAT or ACT scores are twice as likely
to leave the profession after only a few years.

(11) Only 16 States finance new teacher induction programs, and fewer still
require inductees to be matched with mentors who teach the same subject.

Source: H.R. 2835: Teacher Excellence for All Children Act of 2005, http://www.govtrack.
us/congress/bill.xpd?bill=h109-2835.
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“The public debate over school spending is typically over more
or less,” said Patrick Byrne, head of First Class Education. “The
real debate should be: What are we spending it on?”!

L
»
-

Summary
There are no easy answers to many of the controversies
with respect to educational standards. No Child Left Behind,

Dr. Patrick Byrne

Ben Franklin famously said, “A penny saved is a penny earned.” For K-12 educa-
tion funding, a few pennies saved could mean literally billions of dollars earned
for America’s classrooms. That's the driving force behind First Class Education, a
thriving national movement to enact the 65% Solution.

It's a simple idea. If we can get the business side of education to adopt better
business practices, we would have more money for the education side of educa-
tion. Business schools throughout America teach management techniques called
“best practices” and “benchmarking”—determine what the most efficient compa-
nies in a given field are doing and apply similar goals for your firm. In the business
of K-12 public school education, First Class Education proposes the benchmark of
placing 65% of operational budgets in the classroom.

According to the National Center for Education Statistics (NCES), just four years
ago seven states across America—from Utah to Maine, Tennessee to New York—
placed at least 65% of their operational budgets in the classroom. Now only two
states do. Four years ago fourteen states placed less than 60% of their budgets in
the classroom.Now twenty states aren’t even getting 60% to their classrooms.The
NCES has reported dramatic recent increases in K-12 education funding—four
times the rate of inflation—while for four straight years the percentage of dollars
reaching America’s classrooms has declined.Just 61.3% is now reaching our class-
rooms as a national average. We can and must do better.

Source: Patrick M. Byrne, Chairman’s Corner, http://www firstclasseducation.org/chariman-
remarks.asp.
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high-stakes standardized testing, vouchers, charter schools, home
schooling, teacher certification, the evolution—creationism debate,
and educational funding are all divisive issues. The important
factor is that we continue to strive for public debate, dialogue,
and discussion of these important matters. Nearly everyone
agrees with Chief Justice Earl Warren’s statement in the Brown v.
Board of Education decision about the importance of education.
His statement remains as true today as it was on May 17, 1954:
“Education is perhaps the most important function of state and

local governments.”
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Beginning Legal Research

The goal of PoINT/COUNTERPOINT is not only to provide the reader with an
introduction to a controversial issue affecting society, but also to encourage
the reader to explore the issue more fully. This appendix, then, is meant to
serve as a guide to the reader in researching the current state of the law as
well as exploring some of the public-policy arguments as to why existing laws
should be changed or new laws are needed.

Like many types of research, legal research has become much faster and
more accessible with the invention of the Internet. This appendix discusses
some of the best starting points, but of course “surfing the Net” will uncover
endless additional sources of information—some more reliable than others.
Some important sources of law are not yet available on the Internet, but these
can generally be found at the larger public and university libraries. Librarians
usually are happy to point patrons in the right direction.

The most important source of law in the United States is the Constitution.
Originally enacted in 1787, the Constitution outlines the structure of our
federal government and sets limits on the types of laws that the federal
government and state governments can pass. Through the centuries, a
number of amendments have been added to or changed in the Constitution,
most notably the first ten amendments, known collectively as the Bill of
Rights, which guarantee important civil liberties. Each state also has its own
constitution, many of which are similar to the U.S. Constitution. It is
important to be familiar with the U.S. Constitution because so many of our
laws are affected by its requirements. State constitutions often provide
protections of individual rights that are even stronger than those set
forth in the U.S. Constitution.

Within the guidelines of the U.S. Constitution, Congress—both the
House of Representatives and the Senate— passes bills that are either vetoed
or signed into law by the president. After the passage of the law, it becomes
part of the United States Code, which is the official compilation of federal
laws. The state legislatures use a similar process, in which bills become law
when signed by the state’s governor. Each state has its own official set of
laws, some of which are published by the state and some of which are
published by commercial publishers. The U.S. Code and the state codes are
an important source of legal research; generally, legislators make efforts to
make the language of the law as clear as possible.

However, reading the text of a federal or state law generally provides
only part of the picture. In the American system of government, after the
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legislature passes laws and the executive (U.S. president or state governor)
signs them, it is up to the judicial branch of the government, the court
system, to interpret the laws and decide whether they violate any provision
of the Constitution. At the state level, each state’s supreme court has the
ultimate authority in determining what a law means and whether or not it
violates the state constitution. However, the federal courts—headed by the
U.S. Supreme Court—can review state laws and court decisions to determine
whether they violate federal laws or the U.S. Constitution. For example, a
state court may find that a particular criminal law is valid under the state’s
constitution, but a federal court may then review the state court’s decision
and determine that the law is invalid under the U.S. Constitution.

It is important, then, to read court decisions when doing legal research. The
Constitution uses language that is intentionally very general—for example,
prohibiting “unreasonable searches and seizures” by the police—and court
cases often provide more guidance. For example, the U.S. Supreme Court’s
2001 decision in Kyllo v. United States held that scanning the outside of a
person’s house using a heat sensor to determine whether the person is
growing marijuana is unreasonable—if it is done without a search warrant
secured from a judge. Supreme Court decisions provide the most definitive
explanation of the law of the land, and it is therefore important to include
these in research. Often, when the Supreme Court has not decided a case on
a particular issue, a decision by a federal appeals court or a state supreme
court can provide guidance; but just as laws and constitutions can vary from
state to state, so can federal courts be split on a particular interpretation of
federal law or the U.S. Constitution. For example, federal appeals courts in
Louisiana and California may reach opposite conclusions in similar cases.

Lawyers and courts refer to statutes and court decisions through a formal
system of citations. Use of these citations reveals which court made the
decision (or which legislature passed the statute) and when and enables
the reader to locate the statute or court case quickly in a law library. For
example, the legendary Supreme Court case Brown v. Board of Education has
the legal citation 347 U.S. 483 (1954). At a law library, this 1954 decision
can be found on page 483 of volume 347 of the U.S. Reports, the official
collection of the Supreme Court’s decisions. Citations can also be helpful in
locating court cases on the Internet.

Understanding the current state of the law leads only to a partial under-
standing of the issues covered by the PoiNT/COUNTERPOINT series. For a
fuller understanding of the issues, it is necessary to look at public-policy argu-
ments that the current state of the law is not adequately addressing the issue.
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Many groups lobby for new legislation or changes to existing legislation;
the National Rifle Association (NRA), for example, lobbies Congress and the
state legislatures constantly to make existing gun control laws less restrictive
and not to pass additional laws. The NRA and other groups dedicated to
various causes might also intervene in pending court cases: a group such
as Planned Parenthood might file a brief amicus curiae (as “a friend of the
court”)—called an “amicus brief” —in a lawsuit that could affect abortion
rights. Interest groups also use the media to influence public opinion, issuing
press releases and frequently appearing in interviews on news programs and
talk shows. The books in PoiNT/CoUNTERPOINT list some of the interest
groups that are active in the issue at hand, but in each case there are countless
other groups working at the local, state, and national levels. It is important
to read everything with a critical eye, for sometimes interest groups present
information in a way that can be read only to their advantage. The informed
reader must always look for bias.

Finding sources of legal information on the Internet is relatively simple
thanks to “portal” sites such as FindLaw (www.findlaw.com), which provides
access to a variety of constitutions, statutes, court opinions, law review
articles, news articles, and other resources—including all Supreme Court
decisions issued since 1893. Other useful sources of information include the
U.S. Government Printing Office (www.gpo.gov), which contains a complete
copy of the U.S. Code, and the Library of Congress’s THOMAS system
(thomas.loc.gov), which offers access to bills pending before Congress as
well as recently passed laws. Of course, the Internet changes every second of
every day, so it is best to do some independent searching. Most cases, stud-
ies, and opinions that are cited or referred to in public debate can be found
online—and everything can be found in one library or another.

The Internet can provide a basic understanding of most important legal
issues, but not all sources can be found there. To find some documents it
is necessary to visit the law library of a university or a public law library;
some cities have public law libraries, and many library systems keep legal
documents at the main branch. On the following page are some common
citation forms.
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COMMON CITATION FORMS

Source
of Law

Sample Citation

Notes

U.S.
Supreme
Court

U.S. Court
of Appeals

U.S. District
Court

U.S.Code

State
Supreme
Court

State
Statute

Employment Division
v. Smith, 485 U.S. 660
(1988)

United States v.
Lambert, 695 F.2d
536 (11th Cir.1983)

Carillon Import-
ers, Ltd.v. Frank
Pesce Group, Inc.,
913 F.Supp. 1559
(S.D.Fla.1996)

Thomas Jefferson
Commemoration
Commission Act, 36
U.S.C., §149 (2002)

Sterling v. Cupp, 290
Ore.611,614,625
P.2d 123,126 (1981)

Pennsylvania
Abortion Control Act
of 1982, 18 Pa.Cons.
Stat. 3203-3220
(1990)

The U.S. Reports is the official
record of Supreme Court decisions.
There is also an unofficial Supreme
Court (“S. Ct.") reporter.

Appellate cases appear in the Fed-
eral Reporter, designated by “F."The
11th Circuit has jurisdiction in Ala-
bama, Florida, and Georgia.

Federal trial-level decisions are
reported in the Federal Supplement
(“F.Supp.”). Some states have
multiple federal districts; this case
originated in the Southern District
of Florida.

Sometimes the popular names

of legislation—names with which
the public may be familiar—are
included with the U.S. Code citation.

The Oregon Supreme Court
decision is reported in both the
state's reporter and the Pacific
regional reporter.

States use many different citation
formats for their statutes.
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