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PREFACE

Duncan A. French, in his book on the role of the state and sustainable
development (2002), wrote: “For many developed States a key challenge
is how to achieve sustainable development without a return to centralized
planning, an anathema to most States with developed market economies.”
In this volume we propose that “bottom-up systems” like customary law
play a role in the achievement of viable social systems.

This book is a compilation of contributions that was first debated dur-
ing the Working Group meeting at Rockefeller Foundation Study and
Conference Center in Bellagio (1999) on “The role of customary Law in a
local self-governing sustainable development model.” The group met in
2000 at Richardson School of Law, Honolulu and in 2002 at University
of Tromsø, Norway for discussions on the prospects of customary law
establishing sustainable societies.

Most of the chapters are the sole responsibility of one or two con-
tributors. Jes Bjarup undertook the studies presented in Chapter 3; Fred
Bosselman has written Chapters 1, 6, 11, and Section 10.1 as well as
the introduction and the conclusion. David Callies is the author of Sec-
tion 2.1 and Chapter 4; Martin Chanock the author of Chapter 8 and
Section 9.8; Hanne Petersen of Sections 2.3 and 10.3; and Peter Ørebech of
Chapters 1, 5, 7 and Sections 2.2, 9.1–9.7, 9.9, 10.2, and the introduction
and conclusion.

Despite the many authors and their sole responsibility for their con-
tributions, the chapters are in many ways linked together. Hopefully the
reader will find at least one “red thread”!
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INTRODUCTION

fred bosselman and peter ørebech

When the authors of this book told people that we were working on a book
about customary law and sustainable development, we often encoun-
tered puzzled looks. A few people said, “What’s sustainable development?”
Many more asked, “What’s customary law?” Others wondered how two
such disparate topics could be related?

Chapter 1 begins by briefly discussing the meaning of each of the two
phrases, and suggests the nature of the linkage between them. Here we
raise the question of whether and under what conditions customary law
might be looked to as a way of developing natural resources in a sustainable
and precautionary manner. Recent research by Elinor Ostrom and others
has called attention to the key role that common-pool resources play in
sustainable solutions to natural resource management . Many custom-
ary law systems employ an intricate mix of public, private and common
property concepts. Sometimes such a mix can better achieve sustainability
in situations where a system that adamantly relied on private or public
property alone may have failed.

Chapter 2 discusses three illustrative instances of the use of customary
law in natural resource management in three different areas of the world:
Hawaii, Northern Norway and Greenland. By putting the case studies up
front, it is our intention not only to describe the conflicts briefly, but also
to get in just “enough” law so that readers can proceed to the more detailed
chapters of their choice. In each of these regions, the indigenous people
established customary laws that regulated the use of natural resources. In
later chapters, we will return to examine how those laws have interacted
with modern civil or common law systems, and how that interaction has
affected the sustainability of those resources.

Before Europeans came to Hawaii, the Polynesian people had developed
a complex culture based on customary law. The islands were divided
into pie-shaped territories (“ahupua’a”) running from the center of the
island to the sea. Each territory was under the jurisdiction of an ali’i,
or a noble. Within each territory, the residents engaged in agriculture,

1



2 customary law in sustainable development

raising products such as taro and yams. Hawaiian customary law allowed
each resident of an ahupua’a to travel throughout the territory to engage
in gathering activities. These activities included picking fruit, fishing,
and hunting wild pigs. They also involved finding plants for medicinal
or ceremonial purposes, and collecting firewood, thatching and house
timbers.

Anyone engaged in legitimate gathering activities was allowed access
to private land to the extent necessary to carry out the gathering activity.
The king enforced rules, however, that limited both the types and the
locations of certain gathering activities. These rules varied over time,
but were apparently designed to conserve resources. Thus fishing might
be restricted in certain seasons, and certain types of scarce plants were
designated as forbidden (“kapu”).

As Hawaii was absorbed into modern culture, the old gathering prac-
tices faded away. Today the State of Hawaii operates under a legal system
similar to the other American states. The descendants of the Polyne-
sians have not, however, been willing to give up their rights to engage
in traditional gathering practices, and their demand to retain the rights
of access to private property that prevailed under customary law is one
of the main tenets of a movement to preserve Native Hawaiian cul-
ture. The conflict between this movement and the expectations of pri-
vate landowners is being played out in the courts and legislature of
Hawaii.

In Norway, the country’s famous fjords heavily indent the coast. The
Saami occupied and fished in the northernmost coastal areas once known
as Lappland. Icy temperatures and typically rough seas discouraged exten-
sive trips to distant fishing grounds. While Saami people most often set-
tled near the fjord-bottom, Norse settlers used to dominate headlands
and outer parts of islands and peninsulas. As the fish straddled deep into
the fjords close to the shore, the Saami obtained much of their food from
fishing in the fjords and nearby coastal waters. This system was protected
under law until terminated by the new District Fisheries Act of Finmarken
in 1830.

Over time, the Saami adopted improved techniques. They moved from
oars to motors, from open to sheltered boats, from single hooks to long-
line, gill nets and purse seines. Some also switched to trawling. They
treated the ocean as a common pool, open to all who used the common
fishing techniques. Newcomers were welcomed, and even given directions
to good fishing areas, as long as they used typical fishing methods. No
individual or group had a pre-emptive right to any particular fishing area,



introduction 3

at least not after 1728. Over the centuries, these native fisheries never
threatened stocks.

The development of larger-scale fishing technology created a conflict
with Saami customary laws. Large trawlers with modern gear could take
far more fish than was possible using traditional methods. In 1990, in order
to protect the supply of fish, the Norwegian government introduced reg-
ulations limiting access to the common pool. These regulations, however,
also governed traditional fishing. Saami fishermen have been unable to
function effectively in this regulatory environment. They are dependent
on subsistence fishing, and have not been able to meet the minimum catch
requirement established by the fishing authorities as prerequisites for fur-
ther fishing rights. Consequently many small-scale fishers are now denied
full cod fishing rights by the government rules. The conflict between the
Saami fishermen and the large-scale fishing interests has led Norwegian
institutions to examine the appropriate role of customary law in Nor-
way today. The Ministry of Justice recently published a report on this
subject.1

Southern Greenland is at the same latitude as Norway. Greenland,
unfortunately, does not enjoy the warming effects of the Gulf Stream. The
vast majority of this huge island is covered by a massive ice cap, confin-
ing human occupation to the coast. Inuit people, closely related to the
Inuits living in Canada and Alaska, have traditionally occupied these
coastal areas. Living in a climate hostile to agriculture,2 the Inuit devel-
oped an economy based on hunting. Whales, seals and caribou provided
food, oil and skins for clothing, and bone for tools. Hunting these ani-
mals was an arduous activity most efficiently undertaken by groups. Large
extended families traveled around the country to hunt different animals
at different seasons. Under customary law, most forms of property were
communal, shared by all members of the extended family, including fos-
ter children. The roles of men and women in traditional Inuit society
were sharply delineated. Men did the hunting, which required great phys-
ical strength and endurance. Women prepared the products of the hunt;
produced food and clothing; and collected water and fuel. Some of the
women’s responsibilities, such as cleaning and preparing sealskins, were
viewed as quite unpleasant work.

As in Norway and Hawaii, globalization in Greenland has led to a
decline in traditional practices. Fishing, originally a low status activity in
the Inuit culture, has become economically attractive now that a num-
ber of fish processing plants have been built. Most of the employees of
these plants are women, who often supply the only cash income in their
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household. Traditional hunting practices persist to some degree, espe-
cially in the more remote areas of Northern Greenland, but hunting has
been impacted by international pressure to reduce the taking of whales
and seals. Greenland obtained home rule from Denmark in 1979, so the
Greenlanders themselves have dealt with the conflict between traditional
customs and modern legislation. Their ambivalence toward retaining tra-
ditional rules reflects the distinct effects modernization has had on men
as opposed to women.

In Chapter 3, Jes Bjarup emphasizes the key role of Thomas Reid, the
leader of the “common sense” school of Scottish philosophy, in developing
an intellectual foundation for customary law. Reid viewed knowledge as
a communal enterprise among human beings actively engaged in the
pursuit of understanding their common world. Other animals, said Reid,
“cannot lay down a rule to themselves, which they are not to transgress,
though prompted by appetite or ruffled by passion.”3 But humans have
the cognitive capacity to introduce customs of conduct that can serve
as legal rules, and to recognize that all members of society have some
common interests that induce them to regulate their conduct by certain
rules.

The formation of customary law is possible because humans have the
capacity to engage in the intentional activity of making rules concerning
the appropriateness of human conduct using customary beliefs of what
is right or wrong. Reid’s interpersonal approach recognizes that humans
are rational and responsible individuals facing the task of developing
structures to serve human ends. One way of doing this is for humans
to act both rationally and communally to create valid rules of custom-
ary law that regulate the conduct of both themselves and others. This
interpersonal perspective makes room for customary law as a separate
and distinct procedure alongside legislation for the making of valid legal
rules.

Chapter 4 explains the customary law prerequisites as elucidated in the
Anglo-American legal systems. These prerequisites determine whether
any disputed custom qualifies as customary law. In England’s common
law system, the courts long ago established specific rules for determining
the validity of local customs. These rules were concisely summarized by
William Blackstone, the widely read eighteenth-century treatise writer,
and are often referred to as the “Blackstonian rules.”4 New research by
David Callies detailed in this chapter shows that Blackstone’s analysis
accurately represented the court decisions of his time, and that the English
courts continue to rely on a flexible version of the Blackstonian rules.



introduction 5

Some historians have assumed that because the original English rules
required proof that a custom had existed since time immemorial, the idea
of customary law must be obsolete in England. But modern English courts
are more likely just to require solid proof of “long usage”5 that has not been
interrupted by any purposeful abandonment of the customary right. The
modern English courts also continue to exercise the discretion to declare
invalid any “unreasonable” custom or any custom that is so indefinite
that it lacks certainty or consistency. Some American courts have also
relied on the Blackstonian rules to uphold customary law, although their
interpretation of the rules has sometimes been hard to square with either
the original or the current English version.

In Norway, like many civil law jurisdictions, jurists and scholars recog-
nize a number of legal sources,6 including customary law, as pointed out
in Chapter 5.7 The Norwegian judicial rules for validating a custom as law
are quite similar to the Blackstonian rules. They operate, however, in a
rather different context from the Anglo-American one. Norway has a long
tradition of codification and centralization, pursuant to which the gov-
ernment might simply confirm the legality of social norms without relying
on any judicial input. This is accomplished either through legislation or
by administrative rule. Some civil law countries, including Norway, have
confirmed the superiority of customary law by expressly not overturning
ancient customary law when writing new legislation.

Courts have occasion to evaluate the validity of customary laws only
if they are disputed. Both civil and common law judges have needed
rules for deciding whether particular customs qualified as “customary
law,” and they have applied the rules with a degree of flexibility through
general criteria such as “reasonableness.” The judges appear to be using
an instrumental approach in evaluating particular customs;8 that is, they
attempt to predict the result of applying the customary rule, and then
determine whether that result would be satisfactory.

Chapter 6 argues that all societies must react to the need for rapid legal
change, especially as relates to environmental planning in communities
under stress. Modern scholarship in law, management, economics and
ecology emphasizes the need for resiliency and adaptability in resource
management systems in the face of unpredictable future technological,
environmental and cultural change.

In recent years there have been many case studies of particular examples
of the use of customary law in natural resources management. In reviewing
an extensive sample of these studies, Fred Bosselman concludes that a
customary law process must meet five criteria if it is to have the resiliency
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to manage resources sustainably: (1) it must have recorded a history of
successful adaptation; (2) it must provide a vehicle for making changes
efficiently; (3) it must provide feedback mechanisms; (4) it must use fine-
grained rules that are easily adjusted; and (5) it must create a balance of
rights and responsibilities.

In Chapter 7, Peter Ørebech discusses the relationship of customary law
to “bottom-up” democracy. In a democracy, rules should be transparent,
predictable, determinate, coherent and consistent. He demonstrates that
customary law meets all of these requirements. It embodies the democratic
ideal in that it requires continuous public affirmation; if that fails, the
traditional customary system is illegitimate and will not survive. New
generations may opt for traditional solutions or may explicitly or tacitly
reject them.9

In countries with a civil law tradition, a more positivist legal philo-
sophy has often prevailed. Civil law countries have typically endeav-
oured to codify all legal rules. Such countries might be expected to be
less receptive to laws based on custom than common law countries,
where the gradual evolution of case law was a dominant element. Under
the dominant paradigm of legal positivism, the status of legal author-
ity granted to customary law was assigned little weight as a low prior-
ity source.10 Sweden has clearly operated within this paradigm.11 Other
civil law countries that had originally been unreceptive to considering
customary law as a primary principal source of legal authority have
started to recognize its advantages.12 Some of the legal arguments used to
overcome medieval superstition demonstrate the lingering doubts held
by legal positivists toward customary law. These arguments cleared the
way for contractualism and exclusive state autonomy. Clearly a wither-
ing of the state would have perilous side effects. Concern over such an
unlikely prospect, however, should not obscure an objective evaluation
of customary law in the context of resource utilization and management
strategies.13

Peter Ørebech compares the instrument of customary law with regula-
tory and market solutions. To what extent can we evaluate the effectiveness
of such customary laws in comparison to distributive plurality decisions?
A confident answer depends upon the conceptual design and the sustain-
ability position within decision-making procedures. Generally it may be
said that the substantive content of the customary law is not indifferent to
the sustainability outcome. How people adapt to elements like internal-
ization of externalities, personal responsibility and restoration are vital
components in the process of obtaining viable resources.
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In Chapter 8, Martin Chanock shows how international law and inter-
national commerce provide both opportunities and challenges for cus-
tomary law in large parts of the third world. Colonial powers had dele-
gated much of the legal administration of affairs among natives to local
interlocutors. The justification for this delegation was the fiction that
these backward people were applying only a static form of primitive law
comparable to the ancient customs of tribal Europe. So to comply with
this fiction the interlocutors had to create law that was adapted to new
conditions while claiming to be old.

In the post-colonial era, the new nations often tried to use their cus-
tomary law as a means of strengthening national identity. But because
national boundaries reflected compromises among the colonial powers
more than actual cultural unity, the new nations were usually faced with
the problem of dealing with a multiplicity of groups with differing cus-
toms. Meanwhile, given the new opportunity to control the exploitation
of their natural resources, many of these new nations opted for centralized
control and became mired in corruption and lawlessness. In this context,
the claims of local groups to rights under customary law became one of
the few vehicles by which such groups could contest state power. Their
customary law was not static; it used local customary processes to adapt
customary law to changing conditions.

As many developing nations sought to maximize current income, at
least for their elites, many groups within these countries became aware of
the unsustainability of the exploitation of the country’s resources. Tens of
thousands of grass-roots agencies throughout the world, often working in
cooperation with large Northern-based non-governmental organizations
(NGOs), used the language of both custom and sustainable development
in an attempt to decentralize control over natural resource management.
Their objective was not to return to pre-market forms of social organi-
zation but to adapt customary processes to the new conditions of grow-
ing populations, globalizing markets, depleting resources and changing
technologies.

Once customary law is seen as a process of indigenous natural resources
management that embodies adaptive responses, and not merely inflex-
ible traditions, its possibilities as a vehicle for sustainable management
begin to seem more realistic. This does not suggest that customary law
systems are inherently conservation- oriented. Instead, it suggests that in
those countries where the sole alternatives are failing bureaucratic – or
kleptocratic – states and rapacious international markets, the chances of
a sustainable customary alternative may well be worth considering.
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Chanock emphasizes that customary law will not be able to cope with
today’s world if it is viewed as the diametric opposite of the modern
economy. Unlike Henry Maine’s vision of custom as a pre-contractual
exaltation of status, Chanock argues that customary law incorporates
contract and always has. Contracts are formed in the context of custom,
however. Institutional arrangements, which combine contract and cus-
tom, can provide both an individual basis for consent and responsibility
and a cultural basis for determining the acceptability of measures to deal
with new situations.

The concept of custom has always had a specialized usage in interna-
tional law. Chapter 9 examines two ways in which international law is
evolving in ways that strengthen the positions of both customary law and
sustainable development.

First, international institutions are increasingly relying on interna-
tional organizations and NGOs to establish and administer rules for
natural resource management. Many of these international agreements
incorporate sustainability objectives and precautionary principles, such
as those found in the agreements relating to fisheries management. The
2002 Johannesburg Summit provides a basis for hope that these goals can
be incorporated into agreements with broader applicability in the future.

Secondly, the international community has started to give greater
recognition to the rights of indigenous peoples to create and employ
their own rules for the territory that they occupy. Canada, New Zealand
and Australia have been world leaders in recognizing the importance of
lending validity to the customary laws of indigenous peoples. It remains
to be seen whether other countries will follow suit.

Chapter 10 returns to the three case studies outlined in Chapter 2.
Hawaii, Norway and Greenland illustrate three different ways in which
modern governments can react to customary laws that relate to natu-
ral resources: retention, rejection and modification. Unlike the failing
states discussed in Chapter 8, each of the case studies involves the integra-
tion of customary law into a sophisticated legal system of a democratic
government – a context that provides some basis for optimism. Never-
theless, the wide-ranging differences among customary law systems, and
among the governments that are affected by them, suggest the need for a
continuing program of research into customary law.14

Chapter 11 compares the many and varied reasons why policy makers
decide to implement customary law. Chief amongst these are empower-
ment, cooperation, innovation and data collection. Indigenous and other
local knowledge-source groups are much more likely to cooperate and
share their wisdom with resource managers if their practices are integrated
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into conservation projects and when they participate in the environmental
law-making and law-interpreting process.

Chapter 11 further emphasizes a key point discussed throughout the
book. Customary law is not a panacea. This chapter argues against some
of the flawed reasoning behind customary law choices that can actually
have adverse effects on sustainable development. Both nostalgia and pri-
vatization appeal to a sense that modern life and government control have
gotten out of hand. Appeals to customary law systems must be based on
rational analysis, and not on ideological sentiment. Those who wish to
dominate or exclude other ethnic or user groups sometimes seek to bolster
their claims with customary law arguments. Inequities based in custom,
however, are no different from those imposed by positive law – injustice
in search of legitimization.

Finally, Chapter 12 offers the authors’ conclusions and suggestions for
further research. The study of customary law’s potential for improving the
sustainability of development is in its infancy. It deserves careful attention
from objective observers who can analyze why it often works and often
does not.

We intend to take up the challenge of construing alternatives to “gov-
ernmental control and command.” Duncan A. French said: “For many
developed States a key challenge is how to achieve sustainable develop-
ment without a return to centralized planning, an anathema to most States
with developed market economies.”15 This book proposes that “bottom-
up systems” – practices that develop customary law systems – play a crit-
ical role in achieving viable social systems. It is all about local practices
serving as examples of conduct that meet our obligations toward future
generations.

Charles E. Larmore states that “Examples, it is urged, have the task
of persuading us to do our duty. They excite the imagination and the
passions in a way in which, supposedly, moral rules and reason in gen-
eral are less able to do; and since most of us are not motivated most
of the time by rules and reason alone, examples serve an indispensable
function.”16 People rely on examples when deciding how to act. Exam-
ples play a considerable role in moral deliberation.17 Only good practices,
however, become acknowledged customary law. We believe that Joseph
L. Sax is right to assert that still valid, ancient usage reflects “a scientific,
knowledge-based recognition of the importance of estuaries and wildlife,
of diversity and biological productivity, and of the possibilities for sustain-
able development.”18 Science is constantly revealing new truths about the
web of life through validated ecological findings. These discoveries often
confirm the ancient practices embodied in customary law.
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It should be said that the chapters can be read alone or in any sequence
that might interest the reader. Our intent is that the chapters be more
connected than just some collection of short stories; our hope is that they
contribute constructively to each other. On the other hand, any single
chapter may stand alone as well. They are all critical links in the chain
that is being forged between the legal institution of customary law and
the political norm of sustainability.
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The linkage between sustainable development and
customary law

peter ørebech and fred bosselman

The authors of this book believe that the role customary law plays in the
sustainable development of natural resources deserves more study than it
has received. Too often, customary law has been dismissed as an ancient
body of doctrine that is of interest only to legal historians, but customary
law lives.1 This book looks at both the potential benefits and the potential
risks that customary law may pose for sustainable development.

Because neither “customary law” nor “sustainable development” is a
term so familiar to most readers that it needs no definition, we will begin
by defining each of these terms and explaining how they relate to each
other.

1.1 Sustainable development

Implicit in most of western, public environmental goals for the manage-
ment of natural resources is the idea that the current generation wants
future generations to be able to benefit from such resources in much the
same way that we have. The goal is to develop our natural resources, but
to do so in a way that does not permanently destroy them. Responsible
governments hope to utilize our resources in a manner that can be con-
tinued indefinitely without making future generations suffer from lack of
soil, water, energy and other vital resources. This idea of “conservation”
has a long history, but the use of the terms “sustainable development”

and “precautionary principle” to describe it is quite new. These concepts
address a key question for environmental managers: how should policies
be decided in the face of scientific uncertainty?

In this chapter the task is to investigate sustainable development as
a political goal, and the precautionary principle as a legal instrument
towards that goal. From mere ideas and notions, political and juridical
norms are developing. We have concentrated our efforts on considering

12
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how these concepts developed from their early days of pure ideal existence
through a phase of political norms, into their present legal position.

The sustainable and precautionary terminology arose out of the desire
to harmonize the objectives of the early environmental movement of the
1970s with the aspirations of third world nations that were seeking to
improve their economies. These countries often listened suspiciously to
the rhetoric of environmental groups and thought they heard the elite of
the prosperous countries trying to keep the developing countries from
catching up by denying them a role in the industrialization that caused
that prosperity.

The huge differences in the standard of living among the various coun-
tries gave credence to that argument. The United States and the major
nations of Europe symbolized to many in the developing world the kind of
rich country that they hoped to someday become. European and American
exhortations about the importance of environmental protection were par-
ticularly resented by those who thought that developed countries could far
more easily forego a measure of economic advancement than could poorer
countries.2 Thus the inequality of the current distribution of resources
weakened the effect of the environmental argument.

On the other hand, analysts from developing countries recognized that
intergenerational distribution arguments applied as effectively to poor
nations as to rich nations. If Zambia uses up its resources today, what will
its children have tomorrow? Diplomats sought to combine the developing
countries’ desire for progress with their recognition of the risks of over-
development.

A United Nations commission chaired by former Prime Minister
Brundtland of Norway issued a report that identified the concept of
sustainable development as one that would be acceptable to both the
developed and developing nations. The report emphasized that economic
growth was good, as long as it was done in a way that did not lead to
deprivation for future generations. The Commission defined sustainable
development as “development that meets the needs of the present without
compromising the ability of future generations to meet their own needs.”3

Despite the rather imprecise nature of this objective, the mainstream envi-
ronmental organizations lent their support, and sustainable development
soon became a widely accepted objective for the management of natural
resources.4

Sustainability “requires that the system of law must be transformed
into an open and flexible system in continual communication with soci-
etal development.”5 Some would say that sustainability is a paradigm
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elucidated through practice. Consequently this paradigm “relies less on
what is said about it by way of verbal definition than what is done on its
behalf by way of alternative practices.”6 In terms of management theory
it is a question of “adaptive management ethics.”7

Clearly the concept has changed during the years, making it possible to
cite a “gallery of definitions.”8 The notion of “sustainable development
has the function of a ‘meta-fix’ that will unite everybody.”9 As members
of the United Nations argue, most states of the world are obliged, at least
politically, to adopt systems of resources management that do not initiate
over-exploitation and disastrous climate changes. In our sense “sustain-
ability” is implemented either through the amplification of principles or
by experimental adaptation to practical solutions.

The Brundtland Commission certified sustainable development as the
main platform of global politics. In fact, Brundtland framed the growth
versus environment debate, noting that sustainability is vital “to meet
the needs of the present without compromising the ability of future gen-
erations to meet their own needs.”10 The basic ideas of the Brundtland
Commission were later confirmed by the 1992 Rio Declaration, Article 8
of which promotes the idea of sustainable development, and Article 15,
the principle of precaution.

Despite the fact that the Commission’s concept is general and fails to
specify the appropriate means to achieve sustainability, politicians and
research groups have suggested some principles for implementing it. The
International Institute for Sustainable Development says that the first task
is to establish a vision of sustainable development and clear goals that pro-
vide a practical definition of that vision in terms that are meaningful for
the decision-making unit. The second task is to deal with the content of
any assessment and the need to merge a sense of the overall system with
a practical focus on current priority issues. Third are the key issues of the
process of assessment and finally the necessity for establishing a continu-
ing capacity for monitoring steps in relation to resources exploitation.11

The broad definition of the Brundtland text provides opportunities for
diverse solutions, and the appropriate interpretation is delegated to each
participating state. For instance, in 1996 the US President’s Council for
Sustainable Development concluded that in order to meet the Brundtland
definition,

The United States must change by moving from conflict to collaboration

and adopting stewardship and individual responsibility as tenets by which

to live . . . A sustainable United States will have a growing economy that
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provides equitable opportunities for satisfying livelihoods and a safe,

healthy, high quality of life for current and future generations. Our nation

will protect its environment, its natural resource base, and the functions

and viability of natural systems on which all life depends.12

The idea of sustainable development includes a conservative attitude
toward risk assessment known as the “precautionary principle.”13 “This
emerging international environmental norm,14 which is grounded in the
public law of both United States and Germany, posits that states have the
power, if not the duty, to prevent uncertain environmental harm, if there
is evidence of significant environmental risks, even if our understanding
of the magnitude of these risks is incomplete.”15 A similar situation is
emerging in the European Union.16 Unfortunately, this principle is also
frequently disregarded by those who benefit in the short run from assum-
ing away long-term risks.

By its nature, the goal of sustainable development is not static. Tech-
nology and culture are constantly changing, and we can only predict the
wants and needs of future generations in a very generalized way. Since
we do not know for sure the impacts of human activity, we need an
instrument that forecasts dangerous threats or unpleasant consequences
to viable societies. The precautionary principle is a technique that reduces
risks and uncertainties by making room in decision-making processes for
consideration of the future consequences of human actions.

Though sustainable development is a widely accepted objective,
achievement of that objective is proving difficult. The immediate finan-
cial gains from rapid resource development are tempting for both the
private and public sectors. Some rationalize their greed by arguing that
something new will always come along to replace the depleted resources.
Others simply grab the money and ignore the needs of future generations.
A generation is a long time in the context of human planning capabilities.17

Moreover, because sustainability is an instrumental objective, its achieve-
ment can only be determined by examining the consequences of its appli-
cation many years into the future.18 How can we predict the consequences
of any system of resource management over such a long period of time?19

Is there anything about customary law that suggests that it might facilitate
such forecasts?

1.2 Customary law

The primary focus of this book is on the use of customary law for natural
resource management because the management of natural resources is an
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essential component of sustainable development.20 The major purpose of
this book is to ascertain the extent to which customary law institutions
may be able to achieve the goal of sustainable resource management, and to
understand how such systems fit into the overall pattern of jurisprudence
and political institutions.21

Throughout the world, the exploration of systems of customary law
for managing natural resources has become a major research interest
for political scientists, anthropologists, economists and geographers. The
University of Indiana political scientist Elinor Ostrom has been one of
the pioneers of modern research into systems of natural resource manage-
ment. Dr. Ostrom points out that “The rich case-study literature illustrates
a diversity of settings in which appropriators dependent on common-
pool resources have organized themselves to achieve much higher
outcomes than is predicted by the conventional theory [or] under gov-
ernment operation.”22 This has led some students of customary rules, like
University of Pittsburgh historian Peter Karsten, to observe that “Rules
adopted by ordinary people ‘work’; those they don’t accept, those forced
upon them by ‘pig-headed’ legislators, often don’t work.”23 This coincides
with the observation made by the Danish-Norwegian King Christian IV in
1604 when he refused to let the Norwegian General Code of Law replace
customary laws, and allowed it to replace only existing codified laws,
instead.24

Karsten agrees, as do we, that not all popular norms should remain
unchanged. Our hypothesis is that in many instances “custom thus sug-
gests a route by which a ‘commons’ may be managed.”25 Customs are
adopted routines, which through the experience of life have often proven
competitively successful. As Oliver Wendell Holmes, Jr. observed in a
famous comment, “The life of the law has not been logic: it has been
experience.”26

Today, viable customary law systems are dynamic and adjustable.27 For
many years, anthropologists tended to underestimate the sophistication
of customary law. Tel Aviv University sociologist Leon Sheleff suggests
that

anthropologists are partly to blame for the inaccuracies that often attach to

the customary law. Often even when stressing the nature of custom as law,

they would tend to describe it as an inflexible framework basically as it was

at the time of the research. Very few anthropologists probed to determine

how the customs have developed over time.28

Customary law is a popular normative pattern that reflects the com-
mon understanding of valid, compulsory rights and obligations. These
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underlying social norms may become the acknowledged law of the land.
For definitional purposes, we need to identify the point at which a custom
attains the status of customary law, an issue that has been the source of
some disagreement.29

For a custom to acquire the status of law it must carry a popular percep-
tion of valid legal obligation (opinio necessitatis sive obligationis). The key
to determining whether a custom constitutes customary law is whether
the public acts as if the observance of the custom is legally obligated. As
Frances Wharton put it,

The ground of customary law . . . is not the will of the people to create

the law, nor is it the conviction that the law already exists, but it is the

popular consciousness that so the law must be. Customary law does not rest

on the power of the people over the law, but on the power of the law over

the people.30

Not all customs meet that test. Philosophers in the tradition of Hume
have used the term “custom” to define all human behavior patterns.31 A
baby’s decision to walk by putting one foot in front of another is a custom,
but no one would think of such a custom as customary law.32 In Chapter
3, Jes Bjarup demonstrates that Thomas Reid’s concept of a custom as an
interactive behavior pattern among humans is the philosophical basis for
the idea of customary law, and not Hume’s broadly defined concept of
custom.33 Reid’s view is grounded in the social operations of the mind that
lead humans to conceptualize legal rules as normative propositions that
are binding or mandatory since they are supported by sanctions, not in
the sense of physical force, but in the sense of recognition that authorizes
the rule as a legal rule.34

If people disagree about a custom, they may appeal to the courts to
make the ultimate decision on the interpretation and validity of the cus-
tom. Customary law enjoys extra-judicial existence,35 and no court may
refuse to apply customary law that is acknowledged by its subjects and
meets customary law prerequisites.36 As customs become more complex,
their interpretation is likely to be challenged before arbitrators or judges.
Their decisions may then become precedents, especially in legal systems
that follow the common law tradition, but such step-by-step adjudica-
tion has also been used in civil law systems.37 The court’s function is to
determine whether the custom meets the legal prerequisites of customary
law. As discussed in Chapters 4 and 5, the court has a degree of discretion
in deciding the reasonableness of the custom,38 but if a custom is not
unreasonable and meets the prerequisites, the court is bound to apply it
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as law. This was also the position held both by ancient Roman law39 and
throughout post-Roman Europe.40

Some commentators take the position that customary law does not exist
until recognized by courts. When confirming the existence of customary
law, there are those who argue as follows: the decisions of the courts are
the vital element needed to avoid “fictitious” customary law. Law must
either be initiated by the legislators or interpreted by the courts. The
institution of customary law is only an ex post facto rationalization of
some metaphysical belief. Dennis Lloyd argues that we know whether a
de facto practice and usage is the manifestation of a customary law rule
only if a court tells us so.41 It is court adjudication that converts local
practices into customary law.

Our position, on the other hand, is that customary law exists extra-
judicially; the court’s function is limited to applying the law to the case
in dispute.42 But if people have actually recognized the customs’ binding
legal obligation, then the customs existed as law whether or not a court
ever considered them. The legal norm is obeyed and, if not acknowledged,
is at least tacitly applied.43

The courts’ power to decide “that so the law must be” depends upon
the courts being asked to do so. In cases of undisputed customs, they
are not asked to decide. These customs are legally valid without court
recognition, simply by social approval. Their binding force is based upon
popular recognition, not the courts’ subsequent adjudication.44

English courts recognize the limited nature of their role in making
customary law decisions. As one court said: “We find that the law to have
been accepted as stated for a great length of time, and I apprehend that it
is not now within our province to overturn it.”45 John W. Salmond made
the point succinctly: “Custom is law not because it has been recognised by
the courts, but because it will be so recognised, in accordance with fixed
rules of law, if the occasion arises . . .”46 No doubt courts play an important
role, and in many areas, local customs would have been forgotten if not
for the court’s confirmation, but if customs are generally applied without
controversy, no court decision is needed.47

During the colonial period, British colonial administrators analogized
many of the customs of the conquered nations to the peculiar local
customs found in obscure corners of the British Isles. They granted recog-
nition to these local customs in the same way that the Kings’ courts
had originally accepted local English customs, pretending that they were
inflexible, unchanging and unchangeable, and applicable only to people
who lived in primitive and unchanging conditions. Such customary law
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was law applicable to, and to be administered by, people seen to be racially
and culturally inferior. Thus was created a whole new concept of custom-
ary law appropriate only for those non-European societies that the British
viewed as static, ignoring the fact that the customs actually applied by the
local people were responsive to changing conditions, thus complicating
the role of custom in post-colonial nations.48

In modern nations with centralized governments and written constitu-
tions, some legal scholars may fear that customary law presents a challenge
to state sovereignty.49 But constitutionalism, and the idea of a constitu-
tion, can incorporate customary law as part of its fabric. The idea of an
“ancient constitution” embodies, as Carol Rose suggests, all kinds of long-
established practices, customs and local privileges that create the identity
of the body politic.50 One may say that “law” is created by normative
decisions that are “born” in the depths of people’s souls, accepted inter
partes and finally authorized by tacitus consensus, which may be a more
or less reluctant acceptance of what seems like inevitable obligations.

How should we measure the popular understanding of such an
obligation? Extended patterns of observed behavior are an expression
of an underlying normative structure that in some instances is elevated
into the spheres of customary law. But one simply cannot observe the
opinio necessitatis sive obligationis. Empirical study is often needed to
determine to what extent a particular custom creates this sense of valid
legal obligation. In that case the character of the general acknowledgement
might be found through polls, interviews or the systematic observation
of participants.51

Another way that a body of customary law builds up is when legal
scholars write it down in an effort to bring coherence to an increasingly
complex pattern of custom.52 For example, an itinerant English judge
wrote down the various customs used by the inhabitants of the fens in
a document called the Code of Romney Marsh,53 which then became
treated as a “customal” – what we would today call a “restatement” of the
customary law,54 which in turn was used by the courts to resolve wetland
disputes in other regions.55 In Norway, codification has traditionally and
historically been based upon customary law examination.56

The most famous scholarly analyst of customary law was William
Blackstone, the eighteenth-century English lawyer whose treatise was very
influential in the development of the common law both in Britain and
in its colonies and former colonies. Blackstone analyzed and published
the rules that the English courts had been using in deciding whether a
particular custom was customary law. As the path-breaking research by
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David Callies in Chapter 4 shows, Blackstone was not inventing his own
theory of customary law, but was faithfully reporting the ways by which
the English courts had used the common law decision-making process to
decide which customs qualified as customary law.57

Common law countries still follow the rules that Blackstone found.
Norway and Denmark also have long customary law traditions, built on
a Blackstonian-like system of prerequisites, and their jurists debate about
which customary laws fit into their civil law traditions.58 And today, as
discussed in Chapter 9, many countries must face the claims of indigenous
people that international norms of customary law require the recognition
of their local customary laws.59

1.3 The linkage

Neither customary law nor sustainable development are merely metaphys-
ical concepts. In the real world, customary law and sustainable develop-
ment do exist. These norms are neither “hard facts” of natural sciences,
nor socio-material artifacts (human installations), but institutional facts.
Customary law is a legal instrument, while sustainability is a political
norm that is increasingly being transformed into legal rules. Customary
law is initiated and developed by interactions among individuals60 as they
adapt their institutions to changing conditions of life.

Successful adaptations reflect those patterns of behavior that proved
effective in the struggle for survival – a struggle in which the human
race has been remarkably successful. As Smithsonian anthropologist
Rick Potts has shown, from the earliest days of homo sapiens, the
species needed to adapt to the “shifting, unforeshadowed settings of the
Pleistocene;” the uncertainties of nature’s perturbations “favored facul-
ties sensitive to environmental change and capable of stabilizing human
needs.”61

Human beings were able to successfully adapt, and thus survive, because
they were able to do what earlier hominids could not. Human beings were
able to develop and broaden their aptitudes and abilities and to apply
this amazing array of evolved capacities to their evolving surroundings.
Human beings rely upon symbolic thought, mental creativity, imagina-
tion, complex cultural institutions, home-based behaviors, intricate social
reciprocity and long-distance exchange of resources in their struggles to
adapt.62 Members of groups such as trades, tribes, families, societies and
other informal structures of social life were the first to recognize the need
for and to participate in necessary adaptive behaviors.
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In the eighteenth century, the Scottish philosopher Thomas Reid noted
that this kind of socially generated adaptation is what distinguishes
humans from animals. As Reid put it, animals

are not capable of self-government, and when they act according to the

passions or habit which is strongest at the time, they act according to the

nature that God has given them, and no more can be required of them.

They cannot lay down a rule to themselves, which they are not to transgress,

though prompted by appetite, or ruffled by passion. We see no reason to

think that they can form the conception of a general rule, or of obligation

to adhere to it.63

Self-imposed cultural limitations on the exploitation of common-pool
resources allowed human groups to adapt and survive. Human beings
recognized that environmental change was both probable and unpre-
dictable. As a result, they needed to practice precaution and to sac-
rifice present, immediate gratification to future uncertainty. In some
cases, interpersonal consensus determined the constraints placed upon
common-pool resource exploitation. In others, shamans constrained
exploitation through taboos64 or superstitious beliefs.65 We know from
social anthropology that informal interpersonal norms, whatever their
source, are often vital in applying the precautionary principle and achiev-
ing sustainability.66

Since the earliest times, self-imposed or group-imposed restrictions
such as these have undoubtedly been met with resistance by those individ-
uals wishing and willing to take greater risks. In recent years however, ideas
such as rationalism, privatization, short-range economics and globaliza-
tion have severely challenged and exerted great pressure on these types of
culturally rooted restrictions. Examining those customary limitations on
the exploitation of common-pool resources that have nonetheless with-
stood and survived such extraordinary demands may lead to valuable
information about potential systems for managing resources sustainably
in the future.

In what philosophers call the pyramid of policy-means-ends
hierarchy,67 customary law and sustainable development are interdepen-
dent. In this pyramidal means-end model, sustainable development is the
meta-goal, while customary precautionary principles are instruments to
provide good solutions towards that end. Statutes may also be instruments
designed to achieve sustainable development, but bureaucratic imple-
mentation often diverts legal results from the statute’s intentions.68 On
the other hand, customary law that is not intentionally created to satisfy
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any political goal may, by the very nature of its continuing tacit success
among user groups, promote sustainable effects.

If customary law is to be helpful in promoting sustainable development
it must retain the resilient qualities that enable it to adapt to environmental
change.69 For example, Hanne Petersen emphasizes in Chapter 10 that few
Inuit in Greenland wish to be locked into rigid codification of past customs
that might inhibit their ability to survive in world markets, even though
they may cherish customs that serve as an inspiration for adapting to the
changing circumstances of the world.70 Customs can be traditional, in the
sense of time-tested and wise, without being inflexible. They may embody
a concept of “sustainable development” of resources as experienced by life,
i.e., a case-by-case, day-to-day adaptation to natural changing conditions.
Learning from practical life requires consideration of traditions, practices
and customs.71

Some observers have assumed that the Blackstonian idea of customary
law is useless in most of the world because they believe it still requires proof
that the custom existed since “time out of mind.”72 But as Plucknett said
over a century ago, “the remarkable feature of custom was its flexibility
and adaptability. In modern times we hear a lot too much of the phrase
‘immemorial custom.’ In so far as this phrase implies that custom is or
ought to be immemorially old it is historically inaccurate.”73

Today, English courts continue to recognize that customary law need
not be stagnant. And so do the Norwegian courts, adopting Blackstone-
similar criteria.74 Under the Blackstonian rules, a custom must have been
accepted by the people as long as the memory of living people extended,
but that did not mean that the custom itself could not include inter-
nal systems for adaptation to changing conditions. For example, in Fitch
v. Rawling75 the parishioners had proven a long-established custom of
playing games on the common land. The court held that they were not
forbidden from playing cricket there merely because the game of cricket
was a relatively recent invention.76

The Fitch case exemplifies the idea that customary law is a process – a
recognized way of initiating and implementing authoritative rules – rather
than the fixed content of the rules themselves. Customary law may involve
secondary rules used to modify primary rules, as Jes Bjarup explains in
Chapter 3. In such cases, the customary law is the procedure that is used to
make and declare a valid rule having normative force as reason for belief
and action.77 The secondary rules are always mandatory rules since they
provide people with the authority to introduce primary rules as well as
the criteria of validity for the making of legal rules.
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In this sense, customary law may be a process. In Chapter 8, Martin
Chanock describes the use of customary law as “a language in which
claims are made, and images of equity evoked, rather than a set of rules
belonging to and observed by a community.”78 To recognize customary
law as a process does not reject the need to show that the process has had
longevity. The longevity requirement is a means to document popular
confirmation of the process, but it is not a requirement that the process
have been rigid and inflexible.79

Blackstone’s emphasis on the longevity of any customary law process
as a basis of its legitimacy has had an indirect advantage insofar as sus-
tainability is concerned. It has created an incentive for the supporters of
customary processes to retain historical records.80 This means that it may
be possible to study empirically the history of customary law systems to
determine whether they have promoted sustainability in the past, and to
predict how they would react to future changes in the surrounding envi-
ronment in ways that would be supportive of sustainable development
and the precautionary principle.81

Unfortunately, however, American courts have not always applied cus-
tomary law in a manner that promotes sustainable development. As David
Callies points out in Chapter 4, in some instances they have revived old
customs that seem irrelevant in the light of changes in the social, physical
and technological environment.82 It is not axiomatic that customary law
will lead to sustainable development just because it is customary.

Systems of customary law for resource management differ from each
other in a wide variety of ways, making it difficult to generalize mean-
ingfully about “customary law” as a single category.83 Instead, the large
and growing number of empirical studies of particular customary law
systems for resource management provide source material from which
we will seek to discern factors that describe those customary law systems
that appear to enhance sustainability.84 Many of these studies have taken
place in the context of the growing interest in common-pool resources.

1.4 What has common property to do with customary law?

Many customary law systems have evolved as means for turning common-
pool resources into what Carol Rose has defined as “limited common
property”; i.e. property that is commonly owned but not subject to open
access. These “fluid, emergent forms” of property may be particularly
useful for managing natural resources whose “constituent features may
be roughly known but not completely specifiable in advance.”85 In places
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where the general public can manage itself and prevent wasteful overuse
of a resource, customary law “can tame and moderate the dread rule of
capture that supposedly tends to turn every common into a waste.”86

Modern recognition of the value of common property rights began
when empirical research demonstrated that many customary law systems
were preventing the overuse of common property. Common property
management systems tend to be bottom-up developed institutional facts
designed to accommodate the delicate balance between predators, human
influence and natural cycles and changes over the years. Long-term trial
and error has shaped social norms adaptable to the ever-changing living
fabric of life.

This research suggested that neither privatization nor centralized plan-
ning were the only means of overcoming the “tragedy of the commons.”
Discussions about the tragedy of the commons have been a staple of the
academic debate about resource management for the past three decades.
To understand the confusion about the commons one must go back to
the original essay that gave life to the concept of the tragedy of the com-
mons. In 1968, California ecologist Garrett Hardin wrote “perhaps the
most influential article ever written in the environmental field”87 – a short
essay about world population growth entitled “The Tragedy of the Com-
mons.”88 He analogized the problem to the “inevitable” failure of peasants
to prevent overgrazing of common lands. Because each individual peasant
would stand to benefit by grazing one more cow, even though that cow
would contribute to the overall malnutrition of the herd, depletion of the
resource was sure to follow:

Picture a pasture open to all. It is to be expected that each herdsman will

try to keep as many cattle as possible on the commons. . . . Explicitly or

implicitly, more or less consciously, he asks, “What is the utility to me of

adding one more animal to my herd?” This utility has one negative and one

positive component.89

The positive component is one additional animal. The negative com-
ponent is that all of his animals are a bit weaker. But since “the effects of
overgrazing are shared by all the herdsmen,” the negative component is
overshadowed by the positive benefits of an additional animal. Therein is
the tragedy, Hardin wrote. Each man is locked into a system that compels
him to increase his herd without limit – in a world that is limited. Ruin
is the destination toward which all men rush, each pursuing his own best
interest in a society that believes in the freedom of the commons. Free-
dom in a commons brings ruin to all.90 From his parable, Hardin drew the
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conclusion that we must “explicitly exorcise” the “invisible hand” when
dealing with problems involving commons. For commons that could not
be privatized91 he favored “coercion.”92

Hardin proceeds from an atomistic view of human beings as ratio-
nal egoists proceeding from the solitary operations of the mind to make
choices to maximize their own preferences. This conception of human
nature leads to the view that economics is the only respectable social
science. This is surely important in relation to natural resources utiliza-
tion since the economic view conceives of human interaction in terms of
Hume’s naturalistic account of causal relations between human beings.
This view then leads to a society of agents pursuing exclusively their pri-
vate interests in the use of natural resources.93 The result may be ruin for
them as well as for the environment.

The facts cited by Hardin to support his thesis have been challenged by
recent studies suggesting that management of common lands in medieval
England may have been much more efficient than previously believed.94

It has also been shown that the “common” pasture of medieval England
was actually open only to a limited number of people who (1) resided
in the area, (2) had a legal right to use it, and (3) had a practical ability
to take advantage of it. Such land might better be called “limited com-
mon property,” as Carol Rose suggests,95 to make it apparent that Hardin’s
logic applies only if the resource is a commons open to all users (i.e., lacks
excludability).96 Hardin himself pointed out in a 1994 essay that com-
mons was a metaphorical one, and that his argument was not intended
to apply to a “managed commons.”97 He would probably agree that
“perhaps in the changed perception of the commons lies a remedy for
ruin.”98

Many customary law systems utilize a mixture of both private property
and a type of common property that is available to a limited group of
users.99 A recognition of the usefulness of limited common property is
not intended to challenge the importance of private property, which is
dominant throughout Western society and in many non-Western ones as
well.100 But such systems should not ignore the Roman law categories of res
communes omnium and res nullius, i.e. the two main categories of public
property rights.101 Public property rights are still used for fisheries102

and to some extent for pasturelands.103 We hope that this book will help
to fill the conceptual gap in our understanding of potential systems for
governing resource exploitation created by the “educated or miseducated
[jurists] with two thousand years of theoretical elaboration centered solely
on individual property.”104
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Extensive research has been undertaken into the operation of com-
mon property systems since the mid 1980s.105 Much of the work has
been supported by the international development agencies that are build-
ing projects in countries where common property systems are often
being used.106 The research suggests that one should not treat private
rights and common rights as opposing alternatives, but as tools to be
used to solve those problems for which each may be best suited.107

Many individual case studies of common-pool resources have been con-
ducted. Some tentative conclusions are that over-utilization of common-
pool resources is less likely if the following conditions exist: (1) the
resources are private or limited common property rather than open
commons,108 (2) a cohesive user group109 whose members communi-
cate well among themselves manages the resources,110 (3) the resource
can be “stored,” thus giving users more flexibility as to time of use and
making it easier to devise allocation rules that are perceived as fair,111

(4) well-defined geographical limits bound the area in which the resources
are located,112 and (5) institutions exist that facilitate ongoing com-
munication among users to enable adaptation of the rules to changing
conditions.113

We should emphasize that most of this research into common-pool
resource management has searched for principles that would be appli-
cable to all rule-making systems, whether statutory, administrative or
customary. But if any generalization can safely be made on the basis of
studies to date, it is that replacing locally derived rules with outside forces
is the most common threat to the efficient management of common prop-
erty resources.114 Social norms that tend to evolve into customary laws
often develop geographic and material delimitation; sometimes parti-
cipation is limited by lack of knowledge or proximity.115 Customary law
that incorporates elements of both private, limited common and public
property rights can produce what Elinor Ostrom calls the “drama of the
commons.”116

In Norway, several studies of fishing practices, both among indige-
nous peoples (the Saami)117 and Norwegians,118 found that social norm-
directed practices never caused the extinction of fisheries.119 Overex-
ploitation was introduced by hi-tech fishing (trawling and Danish seines)
at the end of the 1980s. Other studies have also noted similar suc-
cess of some local self-governing institutions.120 Although the high seas,
“that great and still remaining common of mankind,” are by nature
difficult to manage, some trades have created their own social struc-
tures, as in the 1872 case of whale hunting (Swift v. Gifford),121 which
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confirmed the existence of customary law among citizens from the state of
Massachusetts.122

Such trade-related customary laws have become increasingly impor-
tant in the management of ocean fisheries.123 The latest development in
high sea management is the initiation of Regional Fisheries Organizations
(RFO) that have “made a common by compact.”124 The RFO enjoys legal
personality, legislative competency and discretionary power. In the lacu-
nae, however, custom may occur. The conclusion from a 1998 Straddling
Fish Study is that neither “the state command and control system” nor
the “privatization scheme” is the answer to the Hardin challenge.125 The
special role of custom in international law is discussed in more detail in
Chapter 9.

We recognize, however, that where new rules are imposed in the guise of
old rules, they may have a negative impact on resource protection, as David
Callies points out in Chapter 4. He cites the example of a Californian court
decision that opened all of the resources of the state’s sandy shorelines
to the use of the entire public without limitation. The reaction to that
decision was truly a “drama,” the final act of which was legislative action
reversing the court’s decision.126 As this case illustrates, it is necessary
to be aware that greed can operate under the cover of custom, and may
work to diminish the property rights of others in ways that may raise
constitutional issues in modern societies.127

There is an obvious need to investigate the underlying social structures
that promote sustainable development solutions in viable self-governing
societies. The viability is important to the notion of “free states,” because
free states traditionally have been defined by their capacity for self-
government.128 But as Martin Chanock points out in Chapter 8, even
in failing states characterized by lawlessness and corruption, customary
law may be able to carve out a unique role that protects the sustainability
of local ways of life in the face of bleak national conditions.

So it can be seen that the notion of a “common pool” mandates neither
a tragic nor a comic common. In some instances, customary law is the
only possible ruling instrument for a common pool if the legislature
refrains from codification. In other instances legislation turns out to be
inefficient because of bureaucratic deviation from clear legal rules or lack
of perceived legitimacy. Each instance must be scanned separately, and
even well-functioning customary law regimes may need some support
from public regulation. Our hypothesis is that social structures that tend
to become customary laws should be analyzed to see if they are well
equipped to meet the challenges of the changing fabric of life.
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1.5 Some terminology distinctions

The word “custom” can be used in many ways in a legal context. As a means
of clarifying the scope of this work it is important to distinguish between
“customary law” as used herein and (1) the customs of lawyers and judges,
(2) the common law’s use of precedent, and (3) illegal customs.

First, judges and lawyers use various customs in their decision-making
processes. A distinction should be made between customs as legal rules,
and customs as filters to use during the process of judicial interpretation
of statutes. The interpretive stance toward elements of usage, practice,
and custom that dominates among lawyers and the judiciary will influ-
ence the textual analysis they make. Interpretive solutions that oppose
the prevailing legal understanding among leading jurists are usually con-
demned to failure.129 The contributors to this book do not reject this kind
of customary influence in the legal process. But our topic addresses the
place of custom as law and not as a process of adjudication. We have no
intention of discussing customs that prevail among judges.130

A second distinction should be made between a system of customary
law and a system based on judicial precedents, or one could say between
customary law and common law. Some authors consider “common law
as a system of customary law.”131 Courts’ knowledge of law is often
derived from “experience and study – of the judicial decisions of their
predecessors – the principal and most authoritative evidence, that can be
given, of the existence of such a custom as shall form a part of the common
law.”132 The evidence of legal principles embodied in judicial precedent
should not, however, be confused with the assertion of customary law.133

While judicial precedents have always been of great importance in com-
mon law systems,134 our focus is upon “bottom-up,” popularly initiated
practices that generate customary law from the experience of people’s
usage, practice, customs or manner as evidenced by life. Judicial prece-
dents may become useful in promoting the awareness of customary law,
but a lack of such precedents does not deny the existence of customary
law. Judges are not the only people who are beginning to reason instru-
mentally in deciding whether to approve particular legal rules. Legislators,
administrators and lobbyists all try to evaluate whether particular rules
will work satisfactorily to achieve public policy objectives. As the empirical
studies discussed in Chapter 6 have shown, many legislative and adminis-
trative bodies have chosen to implement customary law rules for resource
management, not because they are forced to, but because they think the
customary rules and processes may work.
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A third distinction should be made between customary law and gov-
ernmental practices that develop into customs. The Magna Carta is
illustrative: “All evil customs concerning forests and warrens – shall
within forty days after the inquisition be completely and irrevocably
abolished.”135 This rule confirms that illegitimate governmental practices
that lack public acknowledgement do not obtain the force of customary
law.136 Nor does the law of the conquering power introduced without
consent of the legal subjects qualify as customary law.137

One final distinction: the production of customary law under interna-
tional law is atypical, since the subjects of international law are states and
international organizations, but the substantive content of many inter-
national customary law systems does concern or affect natural resource
management.138 Consequently, we discuss the international customary
law of resource management separately.139
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Three case studies from Hawaii, Norway and Greenland

david callies, peter ørebech and hanne petersen

2.1 Hawaiian customary rights

2.1.1 The native Hawaiians

Polynesians originally came to Hawaii during the eighth century AD,
bringing Polynesian culture that included agricultural practices and
domestic animals. Beginning with Captain Cook in 1778, numerous Euro-
pean explorers brought European artifacts – as well as diseases to which
the Hawaiians had no immunity. Missionaries followed and began to
convert the people to Christianity and to try to eliminate some aspects of
Polynesian culture that they believed to be immoral.

Meanwhile, there had been a great deal of infighting among various
groups of Polynesians on the various islands, which largely ended with
the accession of Kamehaha I as the acknowledged King of the Hawaiian
Islands. Mercantile interests from Europe and the United States began
to use Hawaii as a trading base and vied with each other for control of
the islands and domination of the local Polynesian culture and politics.
Eventually, American interests persuaded the Hawaiian monarchy to cede
control of the political structure of the islands to the United States, which
annexed Hawaii as a territory.

The Polynesian economy, which had been based on small-scale agricul-
ture and hunting and gathering, was replaced by plantation agriculture
with sugar and pineapple as the dominant crops, and by international
trade and military activity. Waves of immigrants from various Asian coun-
tries, other Pacific islands and the United States came to fill the jobs created
in this economic expansion, bringing with them elements of their own
cultures that blended with the earlier Polynesian and European elements
into a uniquely Hawaiian culture.

Many of the descendants of the early Polynesians assimilated into this
cosmopolitan society, achieving great success and often intermarrying
with people of many different origins. Other Polynesian descendants
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opted out of integration, choosing to maintain elements of the traditional
culture, primarily in more remote rural areas. One institution created by
the last descendant of Kamehaha, the Bishop Estate, became the largest
private landowner in Hawaii, exerting great political and economic power.

Some descendants of the Polynesians, resenting what they believed to
be past discrimination against their ancestors, created a social and political
movement to obtain reparations and greater political power. Other such
descendants sought to preserve and cherish elements of the old Hawaiian
culture without necessarily changing the political structure.

Gradually, the Native Hawaiian movement became an important force
to be reckoned with, achieving legislative support at both the federal
and state level. Government set aside lands for Hawaiian homesteads,
and established health programs and other benefits for people who could
demonstrate the requisite heritage from the original Polynesians. The state
courts in Hawaii recognized the validity of native Hawaiian hunting and
gathering rights in a variety of situations that led to conflict with private
and public land development activities.

But administration of institutions for native Hawaiians was not without
controversy. The Bishop Estate, which had been created to fund educa-
tion for native Hawaiians, became involved in many corrupt activities
that were of little benefit to the beneficiaries, and the scandal resulted
in the ouster of the trustees. Resentment against the political aims of
the Native Hawaiian movement stimulated litigation challenging the pro-
grams providing benefits for native Hawaiians, which culminated in the
United States Supreme Court’s decision in Rice v. Cayetano1 holding that
“Native Hawaiian” was an unconstitutional racial classification that did
not qualify for the same special treatment as American Indians. Although
Rice held only that native Hawaiians could not be given privileged vot-
ing status, it has raised questions about many other programs designed
to benefit native Hawaiians, some of which are being contested in new
litigation.

Some native Hawaiians have responded with increased militancy, seek-
ing to restore the monarchy and secede from the United States, while
others are seeking Congressional legislation to resolve the legitimacy of
existing programs. In the midst of this turmoil, the Hawaiian state courts
have been continuing to enforce Hawaiian customary law as the basis
for rules governing the rights of native Hawaiians to exploit the natural
resources of the islands. The interpretation of this customary law, and
the analysis of the controversy it has created, provide a case study of the
application of customary law to current conditions.
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The customary rights of native Hawaiians in Hawaii derive from several
sources, the most prominent of which are statutory and constitutional.
Several important cases deal with both these sources and the rights they
guarantee. Generally, the most important traditional and cultural rights
are those to fish, hunt and gather. Applicable to all of these rights are what
is usually called “ohana values,” which traditionally govern the practice
of these rights by native Hawaiians:

1. Only take what is needed for subsistence.
2. Do not waste the resource.
3. Allow the resource to replenish and reproduce.
4. Respect and protect the knowledge which has been passed down from

one generation to the next.
5. Respect each others’ areas.
6. Throughout an “expedition” focus on the goal for which you have set

out to fish, hunt or gather.
7. Respect the spirits of the resources; do not become loud and

boisterous.2

Customary law in Hawaii is primarily derived from several key com-
mon law cases from the Hawaii Supreme Court, together with the relatively
recently (1978) added Article XII, section 7 of the Hawaii State Consti-
tution, which provides that “the State shall protect all rights, customarily
and traditionally exercised for subsistence, cultural and religious purposes
and possessed by ahupua’a tenants who are descendants of native Hawai-
ians who inhabited the Hawaiian islands prior to 1778, subject to the right
of the State to regulate such rights.” As appears below, several cases have
interpreted those parts of section 7 dealing with ahupua’a tenants, the
terms traditional and cultural, and what limits, if any, there are on such
rights. What follows is a summary of these rights and the present legal
status of these rights following a series of important court decisions.

The most common and controversial of the rights exercised by native
Hawaiians are those rights associated with gathering activities. This is
because gathering activities depend critically upon access to that which
may be gathered, and that access often depends upon rights to go upon
land of another, often privately-held. Under the ancient Hawaiian gath-
ering system, gathering was for three primary purposes: supplementing
a subsistence lifestyle of tenant farmers with plants and animals other-
wise not available to him; obtaining of products for communal purposes
when required by a resident chief; and survival during times of famine
and drought.3
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Generally, the gathering rights of native Hawaiians were restricted to
lands within their ahupua’a, the pie-shaped land division extending from
the mountains or uplands to the sea, and generally governed by a noble
or ali’i.4 Both cultivated and non-cultivated materials were gathered,
depending upon the nature of the ahupua’a. Some things were gath-
ered for food, others for medicinal and ceremonial purposes. MacKenzie
notes that among the cultivated plants in the uplands were taro, yams,
pi’a, olena, ‘ohe and ‘awa. Others such as ohia lehua grew wild. Native
Hawaiians also “gathered” fish from the streams and both coral reef and
deep ocean areas, limu, opihi and other marine products along the sea
coast, and hunted for feral pigs in the uplands and mountains.5 Resources
were conserved by means of various kapu (forbidding of certain practices
by the chiefs or ali’i), which, for example, might forbid deep water fishing
during spawning season.6

The first apparent codification of such traditional gathering rights
appears to be an 1839 codification of practices then present in upland
and ocean areas. Tenants were specifically authorized or permitted to
exercise such rights within an ahupua’a subject to various restrictions.
Thus, for example, restrictions were placed on the kind and quantity of
trees that could be felled, as well as certain birds, which were reserved for
the king. Any commoner could fish in the open sea, but only ahupua’a res-
idents could fish between the shoreline and the reef. Entire species could
be declared “off-limits” to commoners by chiefs and the king. Upland,
sandalwood was so declared by the king in the 1839 laws, to protect his
monopoly, for exportation to the orient.7

With the advent of plantation agriculture and ranching, both the small
holdings of native Hawaiian tenants and gathering practices went into
steep decline. Hawaii changed from a subsistence to a mercantile economy,
and many gathering practices were forgotten and little-used. However,
even in the third quarter of the nineteenth century, the Hawaii Supreme
Court recognized such rights. In In re Boundaries of Pulehunui8 the court
specifically recognized the rights of both “chief and his people” to products
not only of fisheries but the products of the highlands such as fuel, canoe
timber, mountain birds and all the varied products of the intermediate
land as might be suitable to the soil and climate of the different altitudes
“and the right of way to the same.”

However, customary rights generally took a substantial legal hit in Oni
v. Meek9 in which the court appeared to abolish customary and traditional
rights of every kind. As appears below, this case was explained away in the
famous PASH decision. Meanwhile, gathering rights generally were nicely
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set out, together with their legal basis, in the 1982 case of Kalipi v. Hawaiian
Trust Co.10 While the case is probably most famous for restricting the right
of the plaintiff to gathering in his own ahupua’a (and as he did not reside
where he was seeking to gather, the court held he lacked the right to so
gather where he presently wished to do so) it is equally instructive with
respect to what was being gathered and under what legal authority.

The first such source is statutory: HRS 1-1, which declares the common
law of England to be the law of Hawaii “except . . . by . . . established Hawai-
ian usage.” Such usage amounted to “native understandings and practices
which did not unreasonably interfere with the spirit of the common law.”
The court held that such balancing of native usage and other recognized
property interests would need to occur on a case-by-case basis.

Which practices were common is derived from that next part of the
opinion dealing with HRS 7-1 (the old Kuleana Act), which sets out what
a native tenant may gather within his ahupua’a: firewood, house timber,
aho cord, thatch or ti-leaf. The court restricted the gathering of the above
to tenants, living within the ahupua’a where the gathering would occur,
on undeveloped land, and for the purpose of practicing native Hawaiian
customs and traditions. These rights were substantially expanded by Pele
Defense Fund v. Paty and Public Access Shoreline Hawaii v. Hawaii County
Planning Commission (see below).

2.1.2 Access rights independent of gathering rights

Native Hawaiians exercised access rights in order to gather in a traditional
and cultural fashion, as noted in the preceding section. They also enjoyed
access to so-called kuleana parcels within an ahupua’a and to a network
of trails for foot travel generally. Historically, the need for these trails
was apparently conceived by the ali’i in charge of a particular district or
ahupua’a, then laid out, designed and planned by the local land agent or
konohiki, then actually constructed by the commoners.11 The trails ran
either from the mountains to the sea within an ahupua’a in order to give
ahupua’a residents access to taro terraces and cultivated crops, and for
hunting and gathering, or horizontally across ahupua’as from one district
to another.12

Today, the right of access is generally divided into two categories,
according to Paul Lucas: access rights to a kuleana parcel and access rights
between two or more ahupua’a or districts. Early Hawaii Supreme Court
cases generally recognized such access rights in the first or kuleana cat-
egory under the common law concept of easement. Where none was
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expressly reserved or found, such easements were often declared by
implied grant or by necessity.13 Moreover, the Kuleana Act discussed in
the preceding section provided native tenants a statutory right of access
to their kuleanas. It is discussed in several later cases confirming such
access rights based on both the statute and upon necessity and Hawaiian
custom.14

Access between districts is somewhat more complicated. Gathering and
tending crops within the ahupua’a does not readily form a basis for such
rights. While there appears to be statutory authority for protecting access
to and along trails on government property,15 it is less clear with respect
to private land. Again, Oni v. Meek would make such rights based solely
on customary rights difficult to maintain except, of course, as modified
by the PASH case. On the other hand, the Hawaii Supreme Court in an
unpublished memorandum opinion did uphold a trial court decision in
Barbra v. Okuna in which fishermen and other residents attempted to
establish access to shoreline trails16 across private land. The lower court
found that such trails were used by Hawaiians in prehistoric times to move
from place to place and that such use continued and was not inconsistent
with Hawaii’s existing property laws, and therefore that the fishermen and
residents had demonstrated that a right-of-way over the Hawaiian trail
was established by custom.17

In Oni v. Meek,18 a pre-statehood case, the plaintiff claimed a statutory
right to engage in the custom of pasturing horses on unused private land.19

The court concluded that such a right, if it existed, was extinguished
by the passage of an 1851 statute that granted “people on the lands”
the right to take “firewood, housetimber, aho cord, thatch, or ki leaf
drinking water, and running water.”20 In the court’s view, the 1851 statute
listed “all the specific rights of the [people] (excepting fishing rights)
which should be held to prevail against the fee simple title” of private
landowners.21 Moreover, the court found that the asserted pasturage right
was “so unreasonable, so uncertain, and so repugnant to the spirit of the
present laws, that it ought not to be sustained by judicial authority.”22

It therefore rejected plaintiffs’ attempt to assert the customary right of
pasturage.23

In Kalipi v. Hawaiian Trust Company, Ltd.,24 the Hawaii Supreme Court
recognized the existence of a broad range of customary native Hawaiian
rights, while establishing geographical and pragmatic limits on their exer-
cise. In Kalipi, a native Hawaiian plaintiff claimed the right to gather on
private land “natural products for certain traditional native Hawaiian
practices.”25 More specifically, Kalipi sought to gather “ti leaf, bamboo,
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kukui nuts, kiawe and medicinal herbs and ferns” on undeveloped land
adjacent to land upon which he owned a houselot. At trial, a jury con-
cluded that Kalipi did not enjoy the gathering rights he asserted. On appeal
to the Hawaii Supreme Court, Kalipi argued that native Hawaiian gather-
ing rights were enshrined in, and protected by, statute and “custom and
tradition.”26

In considering the existence of native gathering rights, the court noted
that, if allowed, such rights would conflict with the “exclusivity tradition-
ally associated with fee simple ownership.”27 However, noting that it had
an obligation under the state constitution to preserve and enforce native
rights, the court concluded that the principle of exclusivity was not suf-
ficient to preclude the exercise of native rights if found to exist. Turning
to Kalipi’s substantive claims, the court agreed that customary gathering
rights flowed from HRS section 7-1, which granted those “on the land”
the right to “take” numerous items from the land.28

Although it recognized that HRS section 7-1 granted numerous native
rights, the court was clearly troubled by the fact that such rights were
a “remnant of an economic and physical existence largely foreign to
today’s world.”29 It therefore viewed its task as one of conforming the
native rights expressed in HRS section 7-1 to the “modern system of land
tenure.”30 Accordingly, the court interpreted HRS section 7-1 “to assure
that lawful occupants of an ahupua’a may, for the purposes of practicing
native Hawaiian custom and traditions, enter undeveloped lands within
the ahupua’a to gather those items enumerated in the statute.”31 In so
doing, the court established two important limits on the exercise of statu-
tory gathering rights. First, it established that such rights could only be
exercised in an ahupua’a, a land division running from the mountains to
the sea, by people who live in that same area. Second, even when otherwise
properly exercised, the practice of gathering rights under HRS section 7-1
was allowed only on undeveloped land.32 The Court subsequently deter-
mined that Kalipi could not legally exercise the gathering rights he claimed
under HRS section 7-1 because he did not live in the ahupua’a in which
he wished to gather.33

The court next considered whether Kalipi’s asserted gathering rights
were authorized by the following language in Hawaii Revised Statutes
section 1-1:

The common law of England, as ascertained by American and English

decisions, is declared to be the common law of the State of Hawaii in all

cases, except as otherwise expressly provided by the Constitution or laws of
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the United States, or by the laws of the State, or fixed by Hawaiian judicial

precedent, or established by Hawaiian usage[.]

[emphasis in original]

The court declared that the “Hawaiian usage” exception was “akin to
the English doctrine of custom whereby practices and privileges unique
to particular districts continued to apply to the residents of those districts
in contravention of the common law.”34 Nevertheless, in the court’s view,
section 1-1 did not necessarily establish the legality of native Hawaiian
customs. Rather, it determined that “retention of a Hawaiian tradition
should in each case be determined by balancing the respective interests
and harm once it is established that the custom has continued in a par-
ticular area.”35 Accordingly, the court read the reference to “Hawaiian
usage” to protect Hawaiian practices on undeveloped land beyond those
explicitly reserved by HRS section 7-1 as long as “no actual harm is done
thereby.”36 The court noted that use of land for “spiritual and other pur-
poses,” and for the gathering of items “not delineated in section 7-1” was
thus theoretically permissible.37

In concluding that native Hawaiians had the right to exercise traditions
beyond those expressly reserved by HRS section 7-1, the court rejected
the argument that Oni v. Meek established section 7-1 as the sole repos-
itory of Hawaiian customary rights. Although it conceded that Oni said
that section 7-1 defined the scope of customary rights retained by native
Hawaiians, the court concluded that the Oni was concerned only with
the pasturage rights asserted, rather than with the viability of customary
rights as a whole. Moreover, the Kalipi court viewed Oni as limited to the
issue of whether certain customary rights were preserved by statute.38 It
therefore interpreted Oni to “stand for the proposition that section 7-1
expresses all commoners’ rights statutorily insured at the time of the
Mehele,” (emphasis added). Viewed in this light, Oni did not preclude
the recognition of rights under the broader doctrine of custom recog-
nized in HRS section 1-1. The court subsequently noted that the nature
and scope of customary rights would depend on factual circumstances
not before it, and that there was “an insufficient basis to find that such
rights would, or should accrue to persons who did not actually reside in
the ahupua’a in which such rights are claimed.”39 Emphasizing that Kalipi
did not reside in the ahupua’a in which he attempted to gather natural
products, the court rejected his claims under section 1-1.40

In Pele Defense Fund v. Paty,41 the Hawaii Supreme Court held that
native Hawaiians could exercise customary rights in areas adjacent to
their area of residency, if they could show that past native Hawaiians had
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traveled from one area to another in practicing the asserted customs. In
Paty, the state of Hawaii granted certain public lands to a number of pri-
vate companies in exchange for a near-equal amount of private land.42

Pele Defense Fund (PDF) subsequently filed suit to enjoin the new own-
ers of the once public land from excluding native Hawaiians who wished
to engage in traditional practices. The trial court dismissed PDF’s claim
that the Hawaii Constitution protected the right of its members to enter
private lands to exercise gathering rights even if they did not reside in
the immediate area.43 On appeal, the Hawaii Supreme Court considered
whether PDF members had to show that they were residents of the pri-
vate lands in which they desired to exercise customary rights in order to
establish that such rights existed.44 The court noted that Kalipi allowed
native Hawaiians to exercise rights only in the area in which they resided
and that, as in Kalipi, the plaintiffs in Paty did not live on the land where
they wished to exercise traditional rights.45 However, unlike Kalipi, PDF
members asserted customary rights on the land on which they did not
reside on the basis of “the traditional access and gathering patterns of
native Hawaiians in the . . . region,” not on the mere ownership of land in
the area.46 Finding that the drafters of Article XII, section 7 of the Hawaii
Constitution intended to protect all customary rights, the court concluded
that “[i]f as argued by PDF, the customary and traditional rights asso-
ciated with tenancy in an ahupua’a extended beyond the boundaries of
the ahupua’a, then Article XII, section 7 protects those rights as well.”47

The court recognized that PDF had presented evidence at trial “supporting
the contention that the access and gathering patterns of tenants in Puna”
did not conform to the idea that native Hawaiians exercised customary
rights only in the area in which they lived.48 The court therefore found
genuine issues of material fact concerning PDF’s claim that its mem-
bers had a right to enter formerly public lands for customary purposes.49

Accordingly, it remanded the issue back to the lower court.
In Public Access Shoreline Hawaii v. Nansay,50 (PASH) the Hawaii

Supreme Court finished the work it started in Paty by clearly and com-
pletely rejecting the limits Kalipi had placed on the exercise of native
Hawaiian customary rights. In PASH, resort developers applied to the
Hawaii Planning Commission for a special management area permit
(SMAP) that would allow construction of a coastal resort on the Big
Island of Hawaii.51 Public Access Shoreline Hawaii, a group composed
of native Hawaiians, sought and was denied a contested case hearing
before the Hawaii Planning Commission. PASH appealed the denial to
the Intermediate Court of Appeals, which held that the Planning Commis-
sion had impermissibly ignored its obligation to protect native Hawaiian
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rights when it denied PASH’s standing to participate in the SMAP
hearing.52 In the view of the Intermediate Court of Appeals, the exis-
tence of customary native rights distinguished PASH’s interests from that
of the general public, and therefore gave it a right to participate in the
hearing.53

On appeal, the Hawaii Supreme Court agreed that “as native Hawai-
ians who have exercised such rights as were customarily and traditionally
exercised for subsistence, cultural and religious purposes on undeveloped
land,” PASH had an interest in the SMAP permit for resort development
that was sufficiently distinguishable from that of the general public to give
it standing.54 On its own initiative, the court then considered whether
the Hawaii Planning Commission had an obligation and authority to
protect native rights on unoccupied, private land through imposition of
SMAP conditions or otherwise.55 Focusing on the Commission’s obliga-
tions under Article XII, section 7 of the Hawaii Constitution, the court
emphasized that Kalipi established that the Hawaii Constitution protected
the exercise of native customary rights on undeveloped lands by native
Hawaiians who resided within those lands.56 However, the Court con-
cluded that Kalipi “did not foreclose the possibility of establishing, in
future cases, traditional Hawaiian gathering rights in one [area] that have
been customarily held by residents of another [area].”57 Further, the court
found that Kalipi and Paty had not foreclosed modification of the require-
ment from Kalipi that customary rights be exercised only on undeveloped
land and produce “no actual harm.”58 Finally, the court argued that, in
focusing on native Hawaiian residency, the court in Kalipi had not properly
addressed Kalipi’s claim that broad native Hawaiian rights were protected
by tradition as well as statute.59

Having narrowed Kalipi to its facts, the court formulated its own inter-
pretation of the scope of customary native Hawaiian rights. The court first
explained that HRS section 1-1 codified a modified version of the Black-
stonian doctrine of custom and thereby established that native Hawai-
ian traditions could continue to exist even if not explicitly recognized
by statute. The court emphasized that, unlike English customary law,
Hawaiian customary law did not require practices to exist from “time
immemorial” to qualify for legal protection in Hawaii. Instead, the court
concluded that the 1892 passage of HRS section 1-1, which codified the
doctrine of custom, established that Hawaiian practices need only have
been established by 1892.60 Further, the court concluded that “the com-
mon law rights ordinarily associated with tenancy do not limit customary
rights existing under the laws of this state.”61 It thus declined to limit the
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customary rights of native Hawaiians to the area in which they lived. Fur-
ther, the court held that customary rights could be exercised by all native
Hawaiians who were descendants of those who inhabited the islands prior
to Captain Cook’s arrival in 1778.62

Recognizing that its recognition of broad and pervasive customary
rights would conflict with current understandings of property, the court
reviewed the development of private property in Hawaii and concluded
that “the western concept of exclusivity is not universally applicable in
Hawaii.”63 Moreover, the court refused to “place undue emphasis on non-
Hawaiian principles of land ownership” by following the suggestion in
Kalipi that the exercise of traditional rights would be permissible only on
undeveloped land. Indeed, the court reversed the limitations in Kalipi by
holding that the exercise of native customary rights “may” be inconsistent
on land that is fully developed.64 Although the court realized that allowing
any native Hawaiian to enter partly developed land at will could lead to
“disruption,” the court explained that the state could regulate the exercise
of native rights to avoid harm and that “the non-confrontational aspects of
traditional Hawaiian culture should minimize potential disturbances.”65

The court therefore concluded that the Hawaii Planning Commission
had an obligation to protect the native Hawaiian rights established
in PASH to the extent “feasible.” In what can only be described as a
postscript, the court rejected the contention that the state-sanctioned
entry of native Hawaiians onto private property would constitute a tak-
ing of private property in violation of the Fifth Amendment to the U.S.
Constitution.66

In State of Hawaii v. Hanapi,67 the Hawaii Supreme Court retreated
from the sweeping pronouncements in PASH by holding that it was
always “inconsistent” to permit the exercise of native Hawaiian rights on
improved residential lands. In Hanapi, a native Hawaiian was arrested and
charged with trespassing after entering and remaining on private property
to view the restoration of a small pond. At trial, Hanapi asserted that he
had entered the property to practice “religious and traditional ceremonies
of healing the land,” and that these and other practices were protected
customary rights that allowed him to lawfully enter the property.68

Although it recognized customary right as a legitimate defense to a
trespassing charge, the Hanapi court concluded that the burden was on
the defendant to “demonstrate that the right is protected.”69 The court
explained that a person carries such a burden by showing that he is qual-
ified as a native Hawaiian in the sense of being a descendant of those
Hawaiians who inhabited the island prior to 1778, that the asserted right
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is protected as a customary right, and that the right was exercised on
undeveloped land.70 The court recognized that it had previously held in
PASH that the practice of customary rights “may” be inconsistent on land
that has reached “full development.”71 Such statements were intended,
the court explained, to limit conflict between native rights and “modern
reality.” Consistent with that purpose, the court in Hanapi clarified the
geographical scope of native customary right by holding that “if prop-
erty is deemed ‘full developed,’ i.e., lands zoned and used for residen-
tial purposes with existing dwellings, improvements and infrastructure,
it is always ‘inconsistent’ to permit the practice of traditional and cus-
tomary native Hawaiian rights on such property.”72 Further, the court
noted that property other than that which is zoned residential may be
developed to a point where it would be “inconsistent” to allow native
practices.73

Turning to the asserted right in Hanapi to enter private property for
religious healing, the court determined the establishment of a customary
practice requires “an adequate foundation in the record connecting the
claimed right to a firmly rooted tradition or customary native Hawaiian
practice.”74 The court noted that such a foundation could be established
by expert or local witness testimony.75 However the court found that
Hanapi “did not offer any explanation of the history or origin of the
claimed right. Nor was there a description of the ‘ceremonies’ involved in
the healing process.” Accordingly, the court held that the lower court had
properly rejected Hanapi’s claim of privilege and thus, that substantial
evidence existed to support his conviction.76

Finally, in 2001 the Hawaii Supreme Court created a framework for
performing an impact analysis of the effect of development on traditional
and customary rights, and held that in order to protect Hawaiian rights,
government agencies had an obligation to perform such an analysis before
making land use decisions.77

2.1.3 Conclusion

Essentially, the law on native Hawaiian custom in Hawaii today permits
native Hawaiians of any blood quantum to go on private or public lands
to exercise traditional or cultural rights, provided the land is not devel-
oped. A residentially zoned and occupied lot is conclusively developed
and therefore not subject to native Hawaiian customary rights. It is also
the obligation of all governmental regulatory and permitting agencies to
investigate the effect of any proposed development on traditional and
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customary Hawaiian rights and to take steps to ameliorate any adverse
effects which such development might have. However, the burden is
on those claiming native Hawaiian rights to prove that the custom is
both native Hawaiian and that the claimants are entitled to exercise the
right. The impact of these rights and obligations will be summarized in
Chapter 10.

2.2 Saami fisheries customary law

Fisheries are among the trades, not only the most important, but also the

only clearly important or vital ones. With the exception of the Mountain

Saami and the miners of Kaafjord, who are not dependent upon fisheries

exploitation, fisheries are indirectly or directly the basis for the common

existence of the coastal population.

Fredrik Rode78

2.2.1 Introduction

In this section we will develop the modern indigenous view of Saami not
as ethnically or geographically distinct from Norse or Norwegian inhab-
itants, but as integrated parts of local societies. The fight for ethnically
based special fishing rights has turned into a demand for local customary
rights. As indicated, the Saami struggle for local rights has failed due to
strong pressure from nationally based interests advocated by the Norwe-
gian Fishermen’s Association and the Ministry of Fisheries. At present
local customary law fisheries regimes have survived, but such regimes
have not yet been recognized. These regimes (see Section 2.2.4) illustrate
that local self-management may prevent wasteful overuse of a resource
(see Chapter 6).

Nonetheless, the Saami and other inhabitants in the northernmost
counties of Norway have to live under the general fisheries regulations. In
practice Saami and small-scale fishermen are denied participation rights
because of the termination of open access fishing in 1990. This practice is
contrary to both manifest customary law (Chapter 5) and international
law obligations towards indigenous peoples (Chapter 9).

2.2.2 The Saami legal and political framework79

The Saami are the indigenous people of northern Scandinavia who set-
tled in Sápmi or Saami Ædnan (Saami land). Norse settlers (Norwegians
along the coast and Finns and Swedes in inland areas) gradually conquered
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the Saami land. During this period Norse settlers colonized much of the
reindeer grazing land and the state enforced strict tax regulations. In Finn-
mark, the Northernmost County of Norway, Norwegian policy promoted
assimilation of the Saami into Norwegian culture up until World War II.80

At present almost 80,000 Saami people live in Norway, Finland, Russia and
Sweden. Some 20,000 live in Sweden, 45,000 in Norway, 10,000 in Finland
and 2,000 in Russia. The Saami people share mainly language, means of
livelihood and culture. The Saami language belongs to the Finno-Ugric
language family. The closest related languages are Finnish and Estonian.
The Saami were hunters and food-gatherers, who later became fishers and
reindeer herders. These occupations remain fundamental to the Saami
culture today.

Over time, the Saami living in the interior developed quite a different
economic base from the coastal Saami. The inland Saami rounded up the
wild reindeer and became herdsmen.81 Norwegian law reserved the right
to control reindeer to people of Saami ethnicity,82 and this helped solidify
Saami identity. Along the coast, however, the Saami depended on fishing,
an occupation they have shared with the Norse immigrants to Finnmark
since the early thirteenth century. Saami fishing practices have been based
on customary law, a normative system that is built upon an “equal footing
doctrine.”83 Members of society, whether Saami or Norse, were equally
allowed to benefit from the available resources. The reliability of the fish
harvest encouraged the coastal Saami to establish permanent settlements
much earlier than the inland Saami. The coastal groups

Share a number of features, which are not only quite different from those

of the more familiar hunter-gatherers, but many of them would be more

readily acceptable as characteristic of food producing societies. They [Saami

hunter-fishers] are less mobile, in many instances sedentary, with settle-

ments supporting larger aggregations of people.84

The size and permanency of the coastal settlements reflected the eco-
logical adaptability of Saami social entities – their ability to produce and
consume without exhausting local resources. Among the many important
elements in ecologically efficient fishing was the capacity of storing fish –
the flake (hjelle) for drying fish that was commonly used in all coastal
Saami societies – which made delayed consumption possible.85 The har-
vest took place when the resources of the sea were abundant, but spared
resources during lean periods, which kept the fjord with a minimum stock
of diverse resources. Since the fish was not only consumed, but also sold
on the local or regional markets, Saami societies have participated “in the
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world economy for a long time.”86 Thus one cannot say that the Saami
existed on subsistence fishing in the past, unlike today, when they par-
ticipate in the fishing trade. The successful and viable Saami harvesting
methodology resulted in a more rapid increase in the Saami than in the
Norwegian population through the period of 1750 to 1800.87

In the eighteenth century, Norway acknowledged Saami customary law.
The 1751 Norway–Sweden Boundary Treaty (Lapp Codicil) § 10 states
that Saami reindeer herders may “according to ancient custom” migrate
across the border.88 The Codicil’s recognition converted Saami traditional
customs into customary law; “ancient Saami customs that the Codicil
reflects . . . therefore achieve the status of customary law.”89 Similar impli-
cations follow from the 1604 King Christian IV and 1687 King Christian
V General Codices that repealed ancient statutes only,90 but that verified
the validity of ancient customs.91 Accordingly Saami customary laws are
historic.92 By prohibiting Swedish Saami from settling at the sea front or
from exploiting fisheries or seal hunting (Lapp Codicil § 13), the custom-
ary rights of the indigenous coastal Saami were protected. Accordingly,
fjord inhabitants enjoyed legal protection against other Saami intruders
to the area. Similarly, the Trade Statutes of 20 August 1778 § 32 codified
protection for all fjord inhabitants, without regard to ethnicity, as against
any non-local fishermen.

The coast of Finnmark was traditionally divided into fishing districts
called “Sii’das.”93 “The ancient legal understanding . . . was that coastal
fishery rights were held by those villages closest to the fishing field. Com-
plying with that custom was fairly easy. Because of the small sized boats,
fishermen did not journey any farther from their local fishing districts
than they could return on the same day.”94 This situation was codified by
King’s Statute of 20 August 1778 § 32:

Besides, the inhabitants of the Northern districts shall without inter-

ruption, enjoy fisheries on the outer skerries of Finmarken according to

ancient custom, where appropriate, and conduct their trade, however not

stay at fjord bottoms or place gill nets critic to inhabitants long lines.

The Saami exclusive right to fishing grounds was terminated by the Act
of Finmarken of 13 September 1830. Since the coastline extended out so
far, the fishermen only rarely left their neighborhood.95 The fishermen
who came from far-away areas and spread into the fjords subsequent to the
1830 Act not only seized Saami economic rights but also changed local
fisheries into a trans-ethnic trade. Consequently, the Saami exclusivity
lapsed.96
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You know that some times the big purse seines came along . . . and it was

no good. Because local people used only small boats . . . At the time, people

kicked up a loud fuss and shouted, of course. It really was of no use to

shout at them, however, because they [small-scale fishermen] were totally

powerless.97

As the 1830 Act of Finmarken took resource rights away from the local
population, outsiders plunged into fisheries. The mutual fisheries par-
ticipation rights gave members of all society equally enlarged fisheries
areas. The enlarged geographic area was consequently the only differ-
ence between the pre-Sii’da and the post-Sii’da fishing rights. The “equal
footing doctrine” is a remnant of the ancient Saami customary law.

By ignoring ancient fisheries patterns, hi-tech fishers that exploited
Saami fishing fields often ruined local resources. Since lack of continual
support is detrimental to the success of customary law, “paradigmatic
shifts” are especially critical. Hi-tech fishing participation severed from
ancient customs overran traditional normative structures and captured
resources. As a result, customary fishery norms deteriorated.

Even though the Saami and Norse legal regimes were totally unified
from 1830 on, Norwegian legislation applied territorial restrictions to
resolve fisheries conflicts, which in principle protected Saami and Norse
local fishing grounds. The 1938 and 1951 Trawl Acts restricted trawlers to
areas more than four miles from shore. And during the last half century,
lots of local regulations implemented by the Ministry of Fisheries were
imposed on the locations where purse-seiners and shrimp trawlers could
operate.98 Legislators also began to regulate the number of people who
could participate in the fishing industry. For the sake of closing up the
modern hi-tech fishery, the Fisheries Participation Act of June 16, 1972
# 57 (now the Act of March 15, 1999 # 26) was introduced. Its purpose
was to eliminate the heavy pressure on fisheries stocks caused by the
introduction of modern purse seine technology.

Saami small-scale fisheries were dealt a blow by the 1990 Ministry of
Fisheries regulation. The agency reacted to declining stocks of cod by
closing up the commons and introducing partly tradable fishing quotas
that replaced the open access low technology small-scale fishing.99 As a
result of this permit system based on transferable quota rights, the Saami
common pool fisheries have effectively been closed up. Newcomers are
not permitted to fish, and traditional Saami villages have been emptied.

These regulations raise a very basic issue: can administratively adopted
rules trump long-standing customary laws of open access? Norwegian
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courts recognize the validity of customary law (see Chapter 5). If Saami
rules of open access fishery are based on customary law, the termination
clearly requires a Parliamentary (Storting) decision. Since the lex superior
principle rules in Norway and the Storting has not privatized the outer
commons, the key issue is whether these social norms qualify as customary
law. The Saami people, since ancient times, have never excluded other
ethnic groups from fishing, and they have adhered to a rule of open access
fisheries rights. But the Ministry’s regulations, instead of discriminating
for the benefit of Saami fishing, as recommended by the former chairman
to the Saami Law Committee,100 severely restricted the Saami fishing
possibilities. The introduction of individual vessel quotas in 1990 meant
that “because of economies of scale in the fleet, there was a development
toward fewer, larger vessels.”101 Since the small-scale Saami fishermen
proved economically efficient they were not priced out of the market.
Consequently, Ministry intervention became a tangling “must” for the
hi-tech advocates.

Since Saami fishermen are afforded no particular protection, the legal
situation of the Saami fishermen is thus identical to the general fisheries
law system along the coasts of Norway. In Section 2.2.3 the main principles
of this fisheries regulation system are explained. Section 2.2.4 looks at
some possible lines of development in the years to come.

2.2.3 Ethnic customary law, local or general customary law?

Unlike many other indigenous peoples, the coastal Saami have not claimed
rights to special customary laws limited to people of Saami ethnicity.
Instead, they have sought to enforce customary laws applicable to all the
residents of Finnmark, whether Saami or Norse. This poses the legal issue
of whether customary law based on geography has the same weight as
customary law based on ethnicity.

The Saami never took the position that the customary law applied
exclusively to people of Saami ethnicity. Their law was based on an “equal
footing” principle, that welcomed outsiders to use their fishing grounds
with gear identical to Saami fishers. They even showed outsiders the best
places to fish. Consequently, many Norse people integrated into the Saami
fishing communities. A Saami made this remark:

The fact that Snefjord and not Havøysund [two close villages in the same

municipality] is part of the Saami fishing zone really is some damned

inequality. Since all people fish in the same fishing fields, there should
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be equal rights. I oppose that zone division. It is confusing whether peo-

ple should sign into the Saami People’s Register or whatever . . . Do those

who conduct hand-line fishing enjoy special advantages and extra subsi-

dies because of their Snefjord address? That is racism. It circumvents the

municipal as well as the central democratic system.102

Even though the traditional Saami fishermen’s life is on the eve of
destruction,103 those Saami who see fisheries as a modern way of living
believe the “equal footing” principles of common pools should remain.
The customary laws of Saami fisheries reflect open access rights that have
been perpetuated throughout the years of the adjustment to the practice
of competing Norwegian fisheries.104 Saami fishing practices do not differ
from those of the other ethnic groups of the County of Finnmark. The
fisheries are really ruled by valid, local customs of Finnmark that protect
“coastal or fjord people’s rights” and not Saami people’s independent
way of living and practices,105 thus providing special treatment to fjord-
societies that have traditionally been inhabited by Saami people.106 In
other words, the issue becomes a question of lex loci, not the lex peregrines.

Norway is a relatively homogenous country. There is no understanding
among the non-Saami inhabitants of Finnmark that some of their neigh-
bors, based solely on their ethnicity, enjoy superior legal protection and
rights.107 Like the Saami, the Norse inhabitants of Finnmark believe that
people living in the same areas and conducting the same trade should
enjoy (or suffer from) the same normative system. There simply should
be one system of equal rights. Ethnic diversity as a basis for legal rights
might be accepted in the reindeer trade, which is conducted solely by the
Saami. As regards the coastal Saami, however, centuries of ethnic inter-
marriage have led to a society where one simply cannot identify some
coastal inhabitants as ethnic Saami while defining others as ethnic Nor-
wegians or Finnish (or Kvæn). The following statement by an inhabitant
of Snefjord in Western Finnmark (Municipality of Måsøy) makes this
point:

Some of my ancestors came from Ibestad [southern part of the county of

Troms, mixed Norse and Saami area]. One branch was from Tana [Saami

nuclear area of the county of Finnmark] and, yes, on my mother’s side

they came from Northern Sweden, Pajala-area and Haparanda [Kvæn – a

Finnish people]. Another branch came from Trönderlag, [Norse inhabitants

mainly] . . . So, it is a remarkable mixture.108

Fishery practices of people living in Saami nuclear-areas are not distinct
from Norwegian fishing practices in other districts. It is impossible to
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separate Saami and Norwegian fisheries on the basis of Saami specific
identity or Saami specific practice. Saami and Norse fishers alike observe
“the principle of equality” or “the equal footing doctrine,”109 which means
that one person’s right is just as good as another’s.110

Unlike the United States, Norway does not treat its indigenous people
as separate nations.111 Most of the Indians found in the United States were
granted some protection through a non-integration US policy that cre-
ated Indian reservations solely for native people. Treaties embedded legal
protection for Indian rights based on tribal soil. Positive discrimination
for the benefit of indigenous people has been upheld in the United States
based on the geographical dimension to these special rights. Nevertheless,
the argument of Indian ethnicity is increasingly difficult to maintain. “It
is plain that the principle, or the pretense, that blood should be a central
defining fact of being Indian will soon become untenable. How much
blending can occur before Indians finally cease to be Indians?”112

Saami coastal people, on the other hand, were subject to heavy pressure
to integrate, lacked “territory” and – with the exception of the 1751 Lapp
Codicil – lacked legal instruments constituting specific Saami rights. The
rather indistinct rights for the benefit of the Saami are anchored in vague
customary law only. According to a Saami Law Committee mandate and
a Nordic Saami Institute report,113 the basic justification of Saami rights
should be their special ethnic position. The coastal Saami, however, are a
distinct ethnic group whose way of life differs from that of the reindeer
herders of the inner Finnmark.114 Few similarities exist between these
two different Saami ways of life. Conversely, the non-nomadic Saami
coastal people have adapted to Norse ways of living. “The coastal Saami
are increasingly denationalized. They refrain from using traditional attire
and language. Their way of life is similar to Norwegian settlers.”115 Rights
are tied to social identities.116

Components of cultural identity include practices, occupations, social
roles, joint behavior, perception, opinions, symbols and language.117 The
Saami Law Commission maintains that Saami culture is dynamic and
not tied to an ancient way of living, but rather to the identified Saami
material and spiritual cultural characteristics.118 But what if the coastal
Saami culture and the general coastal Norwegian culture are merging into
a common culture? One Saami spokesman said: “Our culture of living by
the sea is compound. It is impossible to speak of Saami culture since
Norwegian and Finnish elements are present. We are not introduced to
a specific Saami culture. Our people live by the sea, we belong to the
coastal culture, but we are Saami.”119 The critical point here, however, is
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not occupational trades or ways of living, but rather whether people see
themselves as Saami.

The explanation for Saami and Norse ethnic delimitation has been
based upon natural adaptation and ecology. Early Norwegian social
anthropologists object to such an understanding, pointing to the fact
that ethnicity is more or less a symbolic, cognitive fact, not a functional
aspect of race. Elements such as different language, historicity, religion
and “Weltanschauung” mark this ethnic boundary.120 It is a question of
self-definition and acknowledgement. When the link between rights and
identity breaks, the ethnic-related customary laws fail. The Swedish Saami
population does not satisfy the identity requirement. “The old genera-
tion of Saami settlers lost their identity long ago and became a part of the
Swedish population. In this way, much of the Saami taxed land was lost
as an expression of the right of the Saami to that land.”121

Norwegian anthropologist Kolsrud suggests that a similar blending of
cultures has occurred among the coastal Saami of Norway, but not among
those who live inland:

Coastal Saami people have lost their foothold in the inherited way of living

because of incredibly stronger outer cultural pressure, compared with the

mountain Saami. From the economic perspective, there has been almost

no difference between the Saami and the other ethnic group, and the Saami

have consequently not had the possibility of avoiding the competition.

They did not enjoy advantages of a symbiotic trade like reindeer herding

and were soon left behind in economic development.122

Nevertheless, the Saami Law Commission states that the “Saami peo-
ple are obviously ethnic groups that qualify for cultural protection under
[the 1966 UN-covenant on civil and political rights] Article 27.”123 It
seems that the reindeer-trading Saami populations fulfill the criteria of
an ethnic group, whereas the coastal Saami do not. Instead, the coastal
Saami happened to end up with a “tragedy-of-the-commons-like”124 pub-
lic property right solution. The question is whether this social norm has
evolved into a legal norm.

2.2.4 Commons in a cold climate125 – a fisheries law perspective126

Having found no trace of any specific ethnically oriented fishery rules
because ethnic bonds have disappeared due to assimilation, the bottom
line is: how is the local fishery management system characterized under
the present Norwegian regime, legally speaking? What “lebensraum” are
Saami nuclear-area fishermen accorded?
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The Saami question is no longer a racial or genetic issue. It has become
a question of functionality and subjective attitudes: “I used to be a Saami,
but now I am a Norwegian.”127 What we have are areas of the coast that
habitually had Saami inhabitants. Since fishing resources are defined “to
belong to the Norwegian people in common,”128 Saami nuclear-area fish-
ermen are scrutinized under the general legal system of fishery rights in
Norway. To understand the present situation, we need to pick up the
thread from the past and follow how current fishery regulations were
adopted. The purpose of this section is to discuss the outer fisheries com-
mon and the common’s fisherman’s legal protection of his rights. Saami
fishermen enjoy the exact same protection as the common’s fisherman.
Because statutory law is lacking in this field, it is necessary to place the
present customary law situation in the context of legal history.

Fishing along the coasts and on the high seas has traditionally been
classified as a public property right in Norway129 as well as in the United
States.130 While “the Public Trust” is the name given to marine fisheries in
the Anglo-American system, the “outer commons” – “den ytre allmennin-
gen” is the Norse (Icelandic-Norwegian) label for the same institution.131

Due to the fisheries customary law basis, there is some doubt as to
whether fisheries rights are protected against state intervention. Some
would classify Saami rights as reflecting a lack of public regulations;132

i.e. in “eine rechtliche Reflexwirkung.”133 This view is popular among
Nordic legal scientists.134 As documented in Chapter 5, however, legal
sources seem to point to rather well-preserved legal fishery rights.

The present legal situation results from over a thousand years of cus-
tomary law development that is not set forth here.135 Generally it can
be said that the customary law of fishing rights for the local fishermen
has been challenged from time to time by national level regulations that
abolish the fishing rights belonging to the coastal population as such. But
each and every time, the customary law of open access fisheries has won
out in the end. This time, however, the battle seems more relentless than
ever (see Section 2.2.5).

For the last three decades, several attacks against the open access fish-
eries have taken place. First there was the Ministry of Fisheries priva-
tization policy, which demolished public property rights by establishing
tradable licenses and tradable quotas. Second, were the new statutes (since
1990) excluding groups of fishermen from full participation rights. This
has struck mightily upon fjord-fisheries and small villages along the coast.
Will this inevitably lead to the silent death of Saami culture and villages?
Or is another scenario possible?
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2.2.5 The Saami seek their rights

At the request of a research committee chaired by a Swedish anthropol-
ogy professor, Tom G. Svenson, and the Norwegian Research Council, the
author [Peter Ørebech] agreed to gather and analyze background mate-
rial on Saami fishing law for the Ministry of Justice and the Saami Law
Committee. The report containing this material (for some main points
see Chapter 5) was published in 2001/02.136

The report showed that the Saami believe that Ministry regulations
that privatized the commons by distributing transferable quotas to indi-
vidual fishermen are inconsistent with local customary law: “The word(s)
‘equally-entitled’ . . . are here . . . used to characterize . . . a particu-
lar right that is shared equally by a certain number of people.”137 The
equal rights of fishery participation related to all parts of the investiga-
tion areas, the fjords and the coastal areas of Finnmark. Fishing activity
was geographically limited only by practical reason. Why should the Saami
nuclear district fishermen participate in external fisheries when the local
resources were more than abundant?138

Saami and Norse fished without restrictions, and new participants
could engage in fishing wherever appropriate. Not only relatives, but also
elders in general introduced recruits to fishing sites and revealed ancient
knowledge to them. There was simply no limited entry scheme whatso-
ever. No fisherman possessed his own fishing fields during a given year or
from one year to another: all the informants interviewed acknowledged a
system of equal participation rights.139

The participants use varying terminology in trying to identify the
source of their common practices. Some called upon extra legal norma-
tive systems (“just”), others upon general customary laws of the districts
(local custom), and still others upon public property rights. However,
as stated by the Supreme Court in the 1995 Balsfjord Case, no customary
law prerequisite requires that all persons involved unanimously adhere to
identical titles. To the question of whether any local or foreign fisherman
may reserve a fishing field, all the answers were negative.

The Saami argue that because local customary law ranks as formal law,
changes in open access fisheries require a parliamentary decision. Local
customary laws of Finnmark enjoy the rank of formal laws; therefore,
any changes in the open access system of fisheries would be unlawful in
the absence of a parliamentary decision. No such decision was taken in
the case of the exclusionary quota scheme introduced by the Norwegian
Ministry of Fisheries.
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Whether the Saami arguments are likely to succeed may depend on
how the courts of Norway interpret the legal status of customary law, an
issue discussed in Chapter 5. In addition, the Saami could achieve their
goals through action at the national legislative level. A summary of the
current status of the Saami arguments is found in Chapter 10.

Since customary laws based upon purely ethnic rights are now out
of the picture, the Saami nuclear areas fully depend upon the general
legal situation in local fisheries, as outlined in Section 2.3 of this chapter.
However, a new international road seems to chart a new and prosperous
area for the future of Saami coastal societies (see Chapter 10).

2.3 Customs and law under home rule in Greenland

2.3.1 Customs under colonialism

Until 1953 Greenland was a Danish colony. The indigenous population
lived in settlements – “colonies” – of varying size along the coast, primar-
ily on the southern part of the West coast, where living conditions are
superior as the sea does not freeze during winter. Hunting especially of
sea mammals, had been the main way to gain a living in the earliest part
of the century, but due to climatic changes, seals gradually disappeared
around 1920, and fishing became more important, although initially it
did not have a high status to be a fisherman.

In 1948–49 the Danish Government sent a Judicial Expedition to Green-
land to examine whether Greenland could become an integrated part of
the Danish Realm juridically – thus becoming subject to Danish state leg-
islation on par with the rest of Denmark. The reports of this expedition
(JUREX) were quite comprehensive, but their conclusions were rather
ambivalent, and not clearly in favour of a monocentric state legislation
covering all of the Danish Realm. This may be one of the reasons why
they were never published contrary to a number of other reports on the
modernization programme, which was to take place in Greenland during
the 1950s.140

The JUREX report described a number of areas especially marriage and
family life, property and tort, contracts, inheritance, criminal offences and
sanctions. It concluded reluctantly that legal unity might be obtained –
with the necessary interpretational modifications – in most areas except
criminal sanctions, where a specific law and judicial system for Green-
land was later established and is still in force. A Reform Commission
has been working on adjustments of the system since 1994. It was
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expected to finalize a report by 1998, but the report did not appear until
2004.141

2.3.2 Customs and Danish state law in Greenland

From 1953 until Greenland obtained home rule in 1979, it was legally
an equal part of the Danish Realm. Practically this was a period of what
has been termed “Danization” in the educational system and in the social
ideals about what a modern welfare system should look like. Health and
social conditions in Greenland had been appalling compared to Danish
standards after World War II. Confrontation with Western consumer soci-
ety during the American occupation under World War II and aims at
modernizing Greenlandic society among important Greenlandic political
figures supported the interest in this development. It mainly introduced
a social democratic, modernized, industrial way of life as both a political,
economic and also legal model.142

Fishing plants were established and offered waged work mainly to
Greenlandic women. Earlier social norms and customs were destroyed
or changed quite rapidly, although a cultural “backlog” has been in exis-
tence long after. In practice the smallest settlements were closed down.
Infrastructure, such as schools, shops and other public service were closed,
and thus people had to move from the settlements.

In the first part of the century, customs in Greenland concerned both
ways of living within the extended family – often including foster-children,
sharing of food hunted, caught or collected by men and women in the
family – and organization of communal activities such as hunting, con-
struction of temporary or permanent habitation and joint travels.

With the changing living and social conditions, much of the basis for
these customs was destroyed or became obsolete especially in the most
populated southwestern part of Greenland. Remnants of these customs
are still stronger today in North143 and East Greenland.144 The introduc-
tion of economic, social and legal modernization from 1953 had a lot of
unwanted side effects such as social disruption, alcoholism, increased sui-
cide rates and severe social, cultural and individual crisis, loss of identity
and language.

In 1972 a referendum was held in Denmark and Greenland about mem-
bership of the European Union. A majority of Greenlandic voters voted
against membership, but due to their legal status in the Danish Realm
they were forced to join, whereas the Faroe Islands, which had home
rule since 1948, stayed outside. This contributed to the already existing
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political demand for increased self-determination, which finally found its
legal form with the introduction of home rule in 1979.

2.3.3 Customary law and home rule legislation in Greenland after 1979

The act on Home Rule in Greenland prescribes the establishment of a
home rule parliament and a home rule government. The judiciary stayed
as a competence under the joint Danish Realm – mostly because, since the
beginning of the 1950s, it had already been organized according to local
conditions and staffed by local lay judges on the magistrate court level.

The new parliament and government was now to take over the legisla-
tive and administrative power, which so far had been performed by the
Danish Parliament and the Danish government especially in the Ministry
of Greenland. This was a tremendous task, which could not be carried out
without several compromises. The Parliament consisted of 100 per cent
indigenous politicians. However, the administration, and especially the
“central” home rule administration from the beginning to the present,
has been heavily dependent upon and influenced by imported academic
staff, mainly from Denmark.

The formal educational level in Greenland had been much lower than
in other Nordic countries, and it is only gradually increasing. The number
of university students grew from 20 in 1974 to 357 in 1994, 75 of whom
studied at Ilisimatusarfik, University of Greenland. The total population
grew from 49,468 in 1972 to 55,419 in 1994. About 15 per cent of the
population are non-Inuit.145

Danish law was still influential in a number of areas. In the period
after home rule its influence has probably been strengthened due to both
strategic considerations and Euro-centrism of both politicians and staff
and less due to direct pressure or suppression. Even with the establishment
of home rule in Greenland, the model and the yardstick of comparison
stayed the Western – and not least the Nordic – model. In the area of law
and legislation, this has, to my view, led to a period of “imitation,”146 where
both the Greenlandic parliament and government have been strongly
guided by outside models and counselors.

The Danish anthropologist and now director of the International Work
Group for Indigenous Affairs (IWGIA ), Jens Dahl, has written extensively
on the historical process behind home rule.147 In his last book, Saqqaq. An
Inuit Hunting Community in the Modern World, he writes that: “It could be
said to be ironic that although the Greenlanders wanted self-government
to create a ‘Greenland on Greenlandic conditions’, this has to some extent
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been experienced as a centralization and a blow against local customs in
exactly those communities that symbolize the Greenlandic culture.”148

His new book deals specifically with how, today, there is less room for
local management of hunting and fishing compared to only a decade ago.
He underlines however that

The emergence of Greenland as a national society is seen by most Green-

landers as a legitimate development, and the laws, rules and ordinances

issued by the central authorities in Nuuk are generally supported by people

along the coast. The outcome, however, can be conflicts among levels of

customs, customary knowledge, and management procedures. Such con-

flicts do not necessarily indicate that procedures belonging to one level are

more legitimate than those of another level. Management decisions taken

by Home Rule might be considered quite as legitimate as those customary

rules and management practices that have developed in small communities.

This will be reflected in the development of new customs and new knowl-

edge regimes, which gradually will replace other customs and knowledge

regime.149

In relation to consideration of customs and customary law, it is my
impression that the practice of imitation of modern legislative regulation
has led to a process of neglect of both local and Greenlandic customary
law especially in the home rule government and in the administration.
Anyway, knowledge of custom is quite limited both due to the strong
foreign and transient elements in the administration and to the strongly
local character of many customs.150

Dahl writes that “the character of the Home Rule ‘state’, its power, its
scope, and its area of function are primarily products of the Danish pres-
ence in the country for more than 250 years and not a product of a national
economic and social development.”151 With the change to a parliament
and a government with indigenous representatives and leaders, I suspect
that the legitimizing role of culture and (some) customs, which has been
strong among other Inuit in the Arctic (Alaska and Canada) and among
indigenous peoples in other parts of the world, has been weakened con-
siderably in Greenland. Especially in the early years of home rule, the mere
fact that representatives were Greenlandic, endowed them with a strong
legitimacy, which probably did not need a strong underpinning through
explicit and formal consideration of customs in home rule regulations.
The background of the representatives in itself provided a guarantee that
Greenlandic considerations would be taken. This has been the case in the
judiciary, and here it has seemingly worked rather well.



case studies: hawaii, norway and greenland 69

Another reason for the neglect and/or amnesia in relation to customs
is perhaps also that, contrary to some rhetoric among parts of the urban-
ized, modernized, educated Greenlandic elite especially in the most left-
wing party IA, there is probably great ambivalence about the past among
great parts of the population, especially the younger ones, and not least
among young women. Dahl writes that among younger women there is
an increasing awareness of and opposition to the dominance traditionally
associated with the hunter role. Young women are especially opposed to
beating, which is common in many families.152 Young women also dislike
the traditional female role, which was an integrated part of customary life
of a hunter’s wife, of scraping and cleaning sealskins.153

Elders are not regarded as highly in Greenland as among Canadian
and Alaskan Inuit, since authority in home-ruled Greenland is vested
in modern roles and institutions that often require formal education.
Although it is seldom explicitly expressed today, one gets the impression
that for some people customs may be considered a hindrance for economic
and social development of society, even though for others their cultural
and ideological importance may be considerable. What is sought for is
rather what is often described as “the best of both worlds.”154

But it is important to remember that customs are not static, and that
one of the most important characteristics of a hunting community and
mode of production seems to be its flexibility, “flexibility permeates all or
most aspects of social life.”155 What remains to be seen according to Dahl
is: “what kind of customs will develop within this new ‘community’ and
how a new kind of legitimacy corresponding to this level will develop.
We might see what could be interpreted as a hierarchy or as ‘levels of
legitimacy.”156

2.3.4 Local customs and the world market

The process and period of what I will call a parallel actual and structural
neglect of local customs and practical imitation of mainly Danish law was
still going on in several areas in the 1990s. The reasons for this are not
only Eurocentrism among administrative staff, or image-cultivation on
behalf of the Greenlandic home rule on the international scene, but also
Greenland’s strong integration into the world market, and the gradual
creation of a world community where ecological concerns and ideology
plays an important role. Greenland’s economy is strongly export-oriented,
and Greenland receives large annual block grants from Denmark. This
means that Greenlandic politicians are very keen on presenting an image
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to the international world as a modern, highly developed society, and as
a trade partner that is reliable, responsible and trustworthy – in short “a
society worth visiting, investing in and listening to.”157

There seems to be a process of mixed influence going on around the
end of the twentieth century. On the one hand, there is no doubt that
the influence of the world market is becoming stronger. Everybody in
even the smallest Greenlandic settlement today knows that it is necessary
to adapt to the world market in some way or another, through tourism,
mining, export and in education.158

Home rule as an administrative and political domain has removed
control from the communities to other non-territorial based levels, and it
has for instance established an administrative and geographically defined
hunting territory, which is no longer based on social control, customary
knowledge or traditions.159 On the other hand, the days of almost auto-
matic legitimacy of the home rule parliament and government and their
activities seem to be gone, and a hidden and direct critique of home rule
institutions and home rule policy creeps up. A few Greenlandic academics
are obtaining important positions in the home rule administration and
consulting research institutions (for fisheries) and are thus gradually and
slowly contributing to a change of practice and communication among
citizens and administration. The Ministry of Fisheries and Hunting is
staffed by mainly Greenlandic personnel and is headed by an indigenous,
academically trained woman. This creates conditions for much greater
attentiveness to local concerns and demands.

The first examples below are mainly related to the male-dominated
sphere of hunting. The second set of examples consider changes of customs
and external and internal factors of importance related to gender roles

and the female-dominated spheres of life. Complementary gender roles
in Inuit society are of considerable importance today.160 Since hunting
as a way of life and mode of production is strongly dependent upon
the household and the gender division in the household, changes in the
division of labor between men and women, and changes in the structure
of authority, will influence the viability of at least some of the customs
underpinning this way of life.

2.3.5 Hunting examples

2.3.5.1 Seal and sealskin

During the 1970s, international animal rights groups focused strongly
upon seal hunting methods in the Canadian Arctic – especially hunting
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of so-called “baby seals” or pups.161 One of the legal outcomes of this
campaign was the European Council’s Directive 83/129/EEC about the
import into member states of certain kinds of seal pelts and goods fash-
ioned thereof. The Directive directly prohibits import and trade in the
European Common Market of fur from white coats and bluebacks – pups
of harp and hooded seals.162

Baby seals were never hunted in Greenland. But the economic outcome
was that prices on all kinds of sealskins dropped dramatically in the world
market from the end of the 1970s. The home rule Government decided to
subsidize hunters who were selling sealskins. Thus the individual hunter
was not directly hit economically by the fall in world market prices, but the
home rule Government had increasing social expenditures and decreasing
sales from the seal skin factory it owned in Great Greenland.163

Greenpeace, Brigitte Bardot and animal rights organizations became
very unpopular among Inuit in the Arctic for a very long period, and Great
Greenland struggled to improve its international image. By now it seems to
have succeeded through a campaign combining indigenous and perhaps
postmodern approaches, as its recent flashy catalogues demonstrate.

In Greenland these animal rights campaigns were understood as
directed against and undermining a traditional and customary way of liv-
ing. In Greenlandic self-understanding, hunting was seen as a sustainable
activity, and considerable energy was spent on educating international
opinion on how a customary way of life that involved killing of animals
could also be sustainable.164

Having become integrated into the world, it becomes clear that tra-
ditional rules are insufficient to cope with the globalization of the small
hunting settlements in Greenland. The ecological setting of today is a
global setting, where outside global actors have a say and may influence
local customs and home rule regulation. But globalization of hunting
regulations and resource exploitation will tend to institutionalize author-
ity, and thus undermine the informal authority which was the basis of
customary and communal hunting.165

2.3.5.2 Whalehunting

The International Whaling Commission (IWC) does not have a very good
name in Greenland either. Greenland entered the IWC when Denmark
signed the Whaling Convention in 1946. The IWC has led a very restric-
tive policy against whaling, thus reducing the possibilities of expanding
the export options for Inuit in Greenland and Canada. To avoid these
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restrictions Greenland entered into an agreement with Canada in 1989 to
cooperate formally in the safeguarding and management of the narwhal
and beluga.

Hunters in Greenland were somewhat dissatisfied with the restrictions
that grew out of this agreement, but Greenlandic (and non-Greenlandic)
biologists feel that their counselling about conservation of the narwhal
and beluga populations are perhaps taken more seriously by the home
rule Government due to the international pressure from world opinion
and the agreement.

The Greenlandic biologist Aqqaluk Rosing has indicated that Green-
landic hunters are more willing to accept limitations in their customarily
free access to living resources in this area where the resource is “interna-
tionally mobile” and to be shared with neighbouring populations. Due to
the mobility of whales it is also difficult for hunters to argue against esti-
mates about populations by biologists, even though there are considerable
differences.

Whale hunting and especially beluga hunting is described as a com-
munal complex, as an important public activity and a “decisive forum for
securing a cohesive and legitimate authority structure for the commu-
nity.” In relation to this activity, traditions of sharing of equipment and
gifts of meat foster alliances and relationships. Hunting beluga and other
game secures the role of the hunter as the provider of essential cultural
and identity-carrying goods.166

2.3.6 Hunting and quotas

2.3.6.1 Caribou

In relation to the population of caribou in Greenland, there is a great dif-
ference in the estimations of hunters and biologists. According to Green-
landic biologist, Aqqaluk Rosing, the caribou populations are very local,
breed quickly, and accurate scientific estimations seem to be very costly
and difficult to carry out.167

A few years ago it was, however, feared that the whole caribou pop-
ulation would die out, and in 1995 quotas were introduced for the first
time. This led to strong popular resistance and probably a lot of actual
transgression of laws. People were not willing to give up their customary
rights to free access to living resources and especially to hunt caribou and
discussions about quotas and criteria for distribution of quotas have been
very emotional and lengthy. In this area politicians have yielded somewhat
to popular pressure and disregarded scientific advice more.
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Caribou hunting is not an issue that attracts international attention;
it is not important for Greenlandic national economy, although it may
have some importance for subsistence economy, which is still significant
in Greenland. But like all forms of hunting it has a cultural and political
prominence which is not to be neglected. This is be related to (earlier)
practices of sharing game with the community and also of consuming
food together. Today caribou is mostly shared and consumed within the
extended family.

2.3.7 Customs, sustainable knowledge and gender

These examples also raise the issue of the importance of traditional/local
knowledge versus euro-scientific knowledge, which seems to be discussed
much more in Greenlandic society today than the controversy between
customs and legislation. But as these discussions are clearly linked they
should perhaps be considered together.168

The controversy between customs and legislation is a controversy
between citizens and lawmakers, where lawmakers may overrule the prac-
tices and norms of local people in their attempt to create a uniform sys-
tem of law with (more) international/global legitimacy. The controversy
between traditional or local knowledge and euro-scientific knowledge
is rather a controversy between economic agents or experienced per-
formers of certain activities or occupations – especially fishermen and
hunters, who are also voters, on the one hand, and “expert knowers”
on the other, especially formally trained biologists and natural scientists,
who act as consultants for legislators in their preparation of regulations.
This is clearly a controversy with political implications as the examples
demonstrate.

My own observations and the work of Dahl indicate that customs do
not have an absolute legitimacy in contemporary Greenland. They coex-
ist with Greenlandic, Danish and international regulation and they are
influenced by these other levels of regulation. It is also my impression that
customs are not considered to be better guarantees of a sustainable way of
life in the “hunting mode of production” than are other types of norms.
Dahl claims that it is the hunting mode of production as such that relies
on sustainable use of nature and of resources:

Low population density, frequent movement between communities,

and a number of cultural harvesting habits have always safeguarded the

reproduction of the renewable resources . . . It is important to under-

stand clearly that it is not the actions of each individual that are guided by
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sustainability . . , but ensuring sustainability takes place at the level of the

functioning of the mode of production. One of the means of providing for

this is traditional knowledge, which includes religious and non-religious

practices and ways of dealing with the game animals. Traditional knowl-

edge is orally transmitted, based on observed behavior, and essential for a

hunter’s control of the process of production. Today, new means such as

quotas and various types of hunting restrictions have been adopted; they

ameliorate the potential deleterious effects of the disappearance of the old

control mechanisms and the adoption of new technology. Notwithstand-

ing these new means, sustainability continues to be a pillar of the hunting

mode of production.169

2.3.8 Gendered customs – a brief historical reflection

Descriptions of life in Greenland in the eighteenth and nineteenth cen-
turies shows that seal hunting was an important way of securing human
survival, and that it was regulated by a complicated pattern of customs
concerning hunting, sharing and use. It is also clear that gender divisions
were very strong and important, and that hunting that required consid-
erable physical strength and perseverance was almost exclusively carried
out by men – who were often related by family ties.170 The family com-
prised married children as well as foster children. Joint ownership of boats
and summer tents and common labor in obtaining means of support and
maintenance was usual. Every family usually had more than one (male)
provider, and widows and unmarried women rarely set up housekeeping
by themselves, but were generally provided for by housemates or kindred.
When a man died, the oldest son inherited the boat and tent along with the
duties incumbent on the provider. Inheritance represented a question of
obligations and burdens rather than of personal gain for Greenlanders.171

According to Henrik Rink it might be considered a law that every man,
as far as he was able to do it, should practice the trade of a hunter on
the sea, until he was either disabled by old age or had a son to succeed
him. If he neglected this duty he brought upon himself reprehensions
both of members of his own family as well as of the wider community. He
was also bound to bring up his sons to become hunters from their early
childhood.172

In his chapter on “Social Order, Customs and Laws” from 1875, the for-
mer Royal Inspector of South Greenland (from 1858–68), Henrik Rink,
writes very little about customs governing women’s lives. It is, however,
clear from other sources that women would take care of and prepare
the products of hunting and fishing, and that they would take care of
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household duties, cooking, washing, cleaning, maintaining and produc-
ing clothes. Collecting water and fuel was also women’s work. Girls were
educated by adult women, and neither boys nor girls could receive differ-
entiated forms of training or education.173

Life in the settlement was based on a strong gendered division of labor
but also upon a necessity of cooperation between men and women as well
as between generations. As far as ownership of or influence on (limited)
property was concerned, however, the household or family was dominated
by the father and husband.174

Traditionally there were strict rules according to which meat was shared
among participants in a hunt. The custom of giving meat gifts has not
completely disappeared. Today a hunter’s wife will take care of the sharing
procedure, and decide how the meat hunted by the men is shared with
other members of closer or more distant communities.175

The change from hunting towards fisheries, which became both more
important for large parts of the population and gradually also more indus-
trialized in the beginning of the twentieth century meant that the fish also
had to be processed in a more industrialized way. This required a labor
force, which was often recruited amongst unmarried and also amongst
married women. Performing waged labor meant that both the divorced
woman and the unmarried woman became less dependent upon male
maintenance and did not necessarily have to be trained in the duties and
work of their mothers (or fathers).176 The change from hunting to fishing
was also due to a reduction in the seal stock, and to concerns about means
for survival as well as concerns about efficiency in fisheries.177

In her 1968 study Agnete Weis Bentzon reflects upon the implications
of a more industrialized economy with more jobs to offer for the authority
of parents and for an increased independence of the younger generation.
She mentions especially the importance of these changes for women and
for their ability to accept paid work.178 The gender division of labor in
families is characterized by the fact that possibilities for paid work are
bigger in cities and lowest in the settlements.179

Hunting traditions and customs deal with relations between humans
and nature, but as the examples show, they are interrelated with and
dependent upon gender relations and upon specific and historical forms
of gendered division of labor, which also take the form of traditions and
customs.

This interrelationship indicates that considerations about a securing
of sustainability by means of (certain) customs must reflect on change
in gendered relations and divisions of labor, which may influence the



76 customary law in sustainable development

viability and even sustainability of such customs. An understanding of
sustainability must reflect upon the complexity of (other) relations that
influence and change customs and norms related to humans and nature.

2.3.9 Contemporary examples related to the female life sphere

In the long-term perspective, the most significant factor in undermining
traditional authority might prove to be the rise of women to more and
more positions of institutional authority.180 Modernization has changed
the customary lifestyle of women even more than that of men. Sons are
more important to the viability of the traditional hunting household than
are adult daughters, and sons and daughters receive dissimilar socializa-
tion in relation to modern society and to learning traditional activities.181

The formal educational level for women has been growing more quickly
than is the case for men, and their income-generating activities have
increased more than men’s. The hard life of a hunter’s wife is no longer
very attractive to a young contemporary Greenlandic woman. There is
thus a surplus of men in many of the traditional hunting communi-
ties and settlements, where the number of women has for a long time
been decreasing. Now there seems to be a somewhat reverse trend, where
women are returning to some settlements to take up the salaried jobs
there – sometimes being married to local hunters.

The increased availability of salaried jobs has de facto made women the

provider of the main cash income in many households. This is appreciated

by the men, because the income enhances their opportunities to continue

in a hunting way of life. So, in a way, the new status of women can be used

for them to persist in asserting the ideology of “man the provider.”182

Women are the most mobile part of the Greenlandic population today.
They seem to be adapting to and to be attracted by modern lifestyle more
than men. Loss of (some) customs could seem less of a loss for women
than for men. The gendered division of labor has changed, and women’s
contribution to processing of hunting products continues to decrease,
and is becoming almost superfluous.183

Responsibility for intergenerational relations in the home has been
lying mainly with women. Children have been and are highly valued, and
are often still brought up both by the parent and the grandparent gen-
eration. Other relatives are also contributing to the care, thus making it
possible for young mothers, for instance, to complete formal educations
or perform paid work. Foster children are also still quite common. The
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number of single mothers seems to be growing, but there are no statistics
covering this field so far. Young girls are said to bear children to please the
wish of their mothers for a grandchild – but also as a source of monetary
income, since maintenance in the first place is paid by the municipal-
ity. Greenlandic municipalities have thus accumulated large outstanding
debts from fathers who do not pay the maintenance for their children with
whom they no longer live. A small municipality like Kangaatsiaq with a
population of 1,518 persons had thus accumulated an outstanding debt of
4,4 million DKr in 1999 related to unpaid maintenance contributions.184

There are indications that this unwillingness of fathers to pay for their
children may be due to a custom, where mothers took primary care for
maintaining children within the framework of a subsistence economy
based upon, amongst other customs, the sharing and giving of food
resources, where often it would be the hunter’s wife who would be in
charge of giving meat gifts. If this could be an element of an explana-
tion, however, it is one which demonstrates that customary arrangements
about family life have great economic consequences for the establishment
of a modern, welfare-state type of home rule in a society where income
sources are rather limited.

Social expenditures are very large for Greenlandic society. Changes – or
continued existence of customs in this area – may be of even greater eco-
nomic and practical importance for society than changes or continuity of
customs related to male occupations, although they are rarely considered
in the public debate to the same degree. This may be due to the fact that in
the Greenlandic identity debate, identity questions and identity markers
seem to have been strongly connected to male lifestyle. Customary male
behavior and male pride thus may be at odds with the behavior implicitly
expected to lie behind a “modern” welfare regulation of maintenance by
fathers.

2.3.10 Gendered customs and gendered political life

Recent developments may perhaps change this connection between tra-
ditional identity and masculinity in a modern, often male-dominated,
public debate and allow room for “modernized” or perhaps even “post-
modernized” gendered identities drawing upon gendered customs under
change. Whether these new emerging customs will contribute to a more
sustainable lifestyle in general in Greenlandic society remains to be seen.
But at least on paper the discussion and rhetoric of sustainability is having
some impact on the discussions about gendered politics.



78 customary law in sustainable development

On November 6, 1999, a group of women mainly from Nuuk, the capital
of Greenland, founded Arnat Partiaat, a nationwide women’s party. The
initiative to the establishment of the party was taken by a Greenlandic
woman, who was trained at a Danish university, and was then working
at the Greenlandic Institute of Nature. In an article in one of the two
national bilingual Greenlandic newspapers in August 1999, she criticized
the male-dominated parties for not considering the so-called “soft values”
in political life.185 She was herself for many years the partner of the former
head of the Greenlandic Home Rule Government, who since 1997 has been
a director in Royal Greenland (the home-rule-owned fishing company).
His mother was the most prominent female politician in Greenland before
home rule.

The newspaper article sparked a lively debate in Greenlandic society in
both the printed press, television and radio. In practice the women’s party
also opened up opportunities for much greater involvement of ethnic
Danish women. So far Danes have hardly been involved in Greenlandic
politics even though they make up about 15 per cent of the population, and
a great number have lived in Greenland for many years. To my knowledge
this ethnic cooperation has not given rise to criticism, rather it may have
released a considerable amount of political energy among groups that so
far have not been very actively involved in politics.

There was, however, some criticism of the idea of a gender-segregated
party. At an initial meeting about the idea on September 20, a large num-
ber of women from the old parties were present. The conclusion after the
meeting was not to establish a party. But the meeting had already sparked
off considerable self-reflection in the male-dominated governing party,
Siumut, which decided to hold a women’s caucus in order to increase
female representation. Later public debates revealed that there was still
considerable interest in the idea, and on November 6 the party was estab-
lished. The establishment of the party, the public discussions about it and
its statutes can be interpreted as a reflection upon the customs of gender
complementarity in Greenlandic social life. Women are not seen as com-
peting with men, as is often the case in Euro-American societies, and the
initiative is not seen as divisive or exclusive as far as can be judged from
newspaper coverage and personal communications.

It should also be remembered that in April 1999, Nunavut was estab-
lished in Canada, introducing a Canadian equivalent to Greenland’s home
rule. The development of Nunavut has been followed with great interest
in Greenland during the past years. One of the founding mothers of the
Greenlandic women’s party followed the referendum in Nunavut in May
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1997, which turned down the proposal of gender parity in the Nunavut
legislative assembly. This proposal was suggested by the male-dominated
Nunavut Implementation Commission. The Commission referred both
to the very weak representation of women in most Western parliaments,
and to the custom of joint decision-making in Inuit societies. Even if
the proposal did not come through, the discussion has probably had an
impact in certain parts of Greenlandic society, which has as its other
neighbor Iceland. Iceland has for many years had a women’s party in par-
liament. The initiative was thus not understood as something alien and
subversive, but rather as a much needed revitalization and innovation
of contemporary Greenlandic political life. It is seen as giving priority to
areas, which are acknowledged by many people to have been neglected too
much.

A few quotes from the party statutes may give an idea about the tone of
the new party and its implicit recognition of traditional gendered customs,
which are combined with a post-modern rhetoric and self-understanding:

§2 Founding ideas behind Arnat Partiaat

We envisage a society, where women and men support each other, where

the human being is at the centre, and where all citizens take joint respon-

sibility. Keywords are solidarity, trust, openness, and ecological sustain-

ability. Children are active participants in the development of society, and

grown ups must secure that the physical and psychological development

has highest priority.

§3 The Background for the Establishment of a Women’s Party
∗ Women and men think differently.
∗ Men and women have equal worth and are equally important when

good and balanced decisions are to be taken.
∗ Decisions today are primarily taken by men. Therefore women must

be included in decision-making processes at all levels.
∗ Women’s experience with care for the family and organization of work

is an important asset for society.
∗ In the women’s party we will support each other and establish networks

by women. We will work to secure that it becomes easier for family life,

leisure, education, work and political activities to coexist.
∗ We as women proclaim that we are ready to take upon us real joint

responsibility.

It is difficult to predict whether the ambitions of the Women’s Party to
combine gendered customs with modern party politics aiming at creating,
amongst other objectives ecological sustainability, will be successful. In
the first place these changes may not be seen in the modern laws produced
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by the home rule parliament, but they have contributed somewhat to a
change of political climate and discussion.

It can be seen that Greenlanders are actively adapting their traditional
customs to meet the needs of a changing environment. In Chapter 10 we
will summarize some consequences of this adaptation.
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3

Social interaction: the foundation of customary law

jes bjarup

3.1 Knowledge, law and custom

This chapter is concerned with knowledge, law and custom. Custom and
law are ways to regulate the behavior or conduct of human beings that
raise the practical question for the individual what to do that in turn is
related to the epistemological question what to believe. Action depends
upon belief, and I shall begin with the epistemological question to be illus-
trated by reference to the naturalistic view advanced by David Hume and
the criticism put forward by Thomas Reid. Hume sets out to destroy the
received view of knowledge grounded in reason based upon the concep-
tion of man as born in god’s image and to replace it with the naturalistic
view of knowledge grounded in experience based upon the conception of
man as an intelligent animal, to be presented in Section 3.2. The former
conception of man has been advanced to support the personal perspective
of the epistemic authority of the individual knower grounded in rational
insight into the nature of things that is rejected by Hume in favour of
the naturalistic view that grounds knowledge in experience based upon
custom.1 However, Hume’s naturalistic view is still committed to the per-
sonal perspective of knowledge as an individual achievement since Hume
only relies upon his own experience as a judicious spectator of the world.
Hume’s naturalistic view has been influential in the scientific pursuit of
knowledge since it supports the epistemic authority of scientists as impar-
tial and disinterested spectators of the world. It has also been challenged
by Reid and I consider his criticism in Section 3.3. For Reid, Hume is
right that it is important to consider human nature but Hume overlooks
that human beings are not only animals but also persons having intel-
lectual powers of understanding and active powers of the mind.2 This
leads Reid to reject the personal perspective in favour of the interpersonal
perspective of knowledge as a communal enterprise between autonomous
persons. Hume’s naturalistic view supports a naturalistic account of social
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interaction as causal relations between human beings in terms of causes
of beliefs and feelings and uniformities of behavior. This is challenged
by Reid’s rationalistic account in terms of intellectual or communicative
relations between persons relying upon common sense and human testi-
mony with respect to what there is reason to believe, to do and to feel, to be
considered (see Section 3.4). I then apply these perspectives with respect
to Hume’s account of moral relations between human beings grounded
in feelings and Reid’s account based upon reason, in Section 3.5. I con-
sider Hume’s account of human relations to the use of natural resources
grounded in the invention of laws of justice and Reid’s criticism grounded
in reason and natural rights, in Section 3.6. I then use these perspectives to
consider statutory law and customary law as sources of law by reference to
the analytical and historical approach, to use the distinction introduced
by Sir Henry Maine, in Section 3.7.3 I also present the analytical approach
advanced by Jeremy Bentham and John Austin in terms of the imperative
theory of law that holds that the source of law is found in the authoritative
will of the sovereign as expressed in commands that only leave room for
custom as a legal source of law if accepted by the sovereign.4 The historical
approach put forward by Maine and Friedrich Carl von Savigny who hold
that the analytical approach ignores the historical development of the law
and its origin in the consciousness of a people as manifested in customary
law.5 I argue that there is a place for customary law as a legal procedure
that turns rules into valid legal rules and reject the view put forward by
H. L. A. Hart who holds that custom is not a very important source of law
in the modern world.6 I then present the view advanced by Lon L. Fuller
that it is important to understand that customary law has its origin in
interaction.7 This is true but he subscribes to the naturalistic account as
opposed to the rationalistic account of social interaction that is important
for the place of customary law as a legal procedure to introduce valid legal
rules.

3.2 Hume’s naturalistic view: the personal perspective

Hume is concerned to provide the proper foundation for the pursuit of
knowledge within the various sciences based upon the view that “the sci-
ence of man is the only solid foundation for the other science,” but it is
also the case that this science “yet has been hitherto the most neglected.”8

Hume sets out to provide the remedy and “proposes to anatomize human
nature in a regular manner, and promises to draw no conclusions but
where he is authorized by experience.” This is Hume’s naturalistic view
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based upon experience and the use of the experimental method of reason-
ing that provides the foundation for the scientific pursuit of knowledge of
man’s place in nature and society. Hume’s naturalistic view has been influ-
ential within science in relation to reasoning from causes to effect, within
moral philosophy in relation to reasoning from is to ought, and within
legal philosophy in relation to reasoning about justice and property. As
Gerald Postema puts it, “Hume, in fact, is pivotal in the development of
British legal theory.”9 If so, there is a case for considering Hume’s view
in its philosophical context. Postema also holds that according to Hume,
“one’s sense of self and the sense of one’s worth is not epistemologically
privileged.” This seems to me to be mistaken since one’s self in the sense
of personal experience is epistemologically privileged by Hume as mani-
fested in his position as a judicious spectator of the operations of his own
mind. Thus Hume endorses the personal perspective in terms of the epis-
temic authority of the individual who only relies upon his own experience
in the pursuit of knowledge, or so I shall argue.

Hume’s naturalistic view signals a departure from the traditional philo-
sophical view advanced by philosophers such as Rene Descartes, George
Berkeley, Benedict Spinoza, Gottfried Wilhelm Leibniz and John Locke
based upon the conception of man as born in god’s image.10 Thus man is
conceived as a “miniature god” endowed with reason and will to engage
in the rational inquiry into the working of nature that leads to the episte-
mological ideal of knowledge in terms of rational insight and the related
ontological view of the world as an intelligible order or system of necessi-
tating causes and effects.11 The foundation is that god is the omnipotent
creator of the world and his divine activity is to act as the supreme leg-
islator in relation to the physical government of nature and the moral
government of man. I shall consider the former in this section and return
to the latter in Section 3.5. Considering the government of nature, god
commands the physical world to operate according to fixed laws that nec-
essarily and eternally regulate the way things are. The corollary is that the
physical world exists as an appropriate area for man to study based upon
the use of reason as the divine element that separates man as a rational
animal from the brutes. This is the insight ideal of knowledge grounded
in the infallibility and certainty of human reason that demonstrates the
validity of logical and mathematical reasoning and the truth of the princi-
ple of causal universality that holds that everything that exists necessarily
has a cause, the principle of causal necessity that holds that every partic-
ular cause necessarily has a particular effect; and the principle of causal
similarity that holds that like causes have like effects. These principles
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are used in scientific thinking to discover the validity and efficacy of the
laws of nature as manifested in the distinction between science that relies
upon reason and theology that relies upon revelation or between cog-
nitive beliefs as expressed in scientific statements and religious faith as
expressed in religious articles. However, there is a theological foundation
for scientific thinking since the concept of a scientific law is introduced
and defined in terms of god’s commands.12

Thus the physical world of nature is conceptualized as an intelligible
order or system governed by laws in terms of god’s commands that can
be known by human beings by means of the use of infallible reason as
expressed in scientific judgements. This is also the position endorsed by
Sir William Blackstone as manifested in his definition of law.

Law in its most general and comprehensive sense, signifies a rule of action;

and it is applied indiscriminately to all kinds of action, whether animate

or inanimate, rational or irrational. Thus we say, the Laws of motion, of

gravitation, of optics or mechanics, as well as the Laws of nature and of

nations. And it is that rule of action, which is prescribed by some superior,

and which the inferior is bound to obey.13

Blackstone also holds that man is “the noblest of all sublunary beings, a
creature endowed with both reason and will” and “commanded to make
use of those faculties in the general regulation of his behaviour.” This is
to endorse the conception of man as born in god’s image that serves as
the foundation for Blackstone’s scientific approach to the law grounded
in rational insight.

The implication of the insight ideal is the rejection of the Aristotelian
conception of nature as a purposive and organic order in favour of the
Newtonian conception of nature as a mechanical system of inanimate
things and animate bodies. The physical nature is conceptualized as clock-
work created and made to operate according to the laws passed by god.
This is also Blackstone’s view, writing

when the supreme formed the universe, and created matter out of nothing,

he impressed certain principles upon that matter, from which it can never

depart, and without which it would cease to be. When he put that matter

into motion, he established certain laws of motion, to which all moveable

bodies must conform. And to descend from the greatest operations to the

smallest, when a workman forms a clock, or other piece of mechanism he

established at his own pleasure certain arbitrary laws for its direction; as

that the hand shall describe a given space in given time; to which law as

long as the work conforms, so long it continues in perfection, and answers

the end of its formation.
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Blackstone conceives god as the supreme workman working at his will or
pleasure in passing his laws, but then there is a problem. If the laws made
and given by god are expressions of his arbitrary will then the application
of the principle of causal similarity results in arbitrary laws and this puts
the belief in the uniformity of nature in jeopardy. The problem may be
solved by invoking the distinction between god’s absolute power to create
laws at his will or pleasure and his ordained power to maintain the laws
he has freely chosen to make. This distinction makes it possible to under-
line the contingency of the natural order and at the same time to affirm
its stability and uniformity.14 Thus the physical world of nature is com-
plicated but not unintelligible since what there is operates according to
fixed laws as manifested in the uniformity of nature. However, the will
of god in the sense of his purpose with making his laws is inscrutable for
human beings and this implies that there is no cognitive access to god’s
purpose with his creation of the laws that govern the behaviour of bodies.
The corollary is that there is no scientific place for qualitative descriptions
stating the essential form and matter of bodies or things or any purposive
or teleological explanations in terms of final causes. The world of nature is
a mechanical order devoid of any values and meaning and this confines the
scientific approach to present quantitative descriptions of the structure of
things in terms of size and shape and to provide mechanical explanations
of their movement in terms of efficient causes and their inevitable effects.
Human beings are created in god’s image and have the cognitive and
volitional capacity to discover the laws that govern the physical world due
to the divine element of godlike reason. This makes it possible for human
beings to demonstrate the perfection of human knowledge as manifested
in the study of nature by Sir Isaac Newton and his theories of the laws
of the motion of bodies that can be stated in mathematical formulas.
This is the theoretical aspect of scientific knowledge concerning the real
and lawful necessities among objects and events that make it possible to
explain and predict them. But there is also the practical aspect since this
makes it possible to apply scientific knowledge to control and dominate
nature and thus contribute to improve the quality of life for human beings.
This raises the question of the government of man, and the answer is that
god also passes the moral laws or natural laws in terms of his commands
for the moral conduct of human beings as moral agents who have the
capacity to know and follow god’s commands and thus establish moral
and social order among human beings on the one hand and the proper
use of natural resources on the other. I shall return to this in Section 3.5.

Hume rejects the appeal to the insight ideal based upon reason in
favour of the appeal to experience based upon the conception of man as
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an intelligent animal alongside other animals within the world that can be
known by human efforts alone.15 For Hume, “men are necessarily born
in a family-society, at least; and are trained by their parents to some rule
of conduct and behaviour.”16 Thus the sociality of human beings is not
a godlike but a purely biological fact since a human being is placed in
social interaction with other human beings within the conditions set by
the physical and social environment. Postema holds that the family is the
“ur-society” for Hume, but Hume holds the modern view and presents
the family not as an entity but as a collection of individuals.17 Thus the
unit of society is the individual faced with the epistemological task of
seeking true beliefs in order to survive and also with the moral and social
task to establish various behavioral patterns in relation not only to other
members of the family but also to members within the larger society
concerning the distribution of resources in order to live and enjoy the
goods of life. In order to pursue these tasks there is also the philosophical
task to provide the proper foundation for these beliefs and behavioral
patterns that is Hume’s concern based upon an examination of human
nature. Hume proceeds upon the naturalistic view concerned with the
“mental geography, or delineation of the distinct parts and powers of
the mind” based upon observation.18 The result of this observation is
that human reason is not a divine spark of rational insight but solely
a mundane element of thinking that is shared with other animals. As
Hume puts it, “no truth appears to me more evident, than the beasts are
endow’d with thought and reason as well as men.” Although they share
a common nature there are also crucial differences since human beings
surpass the beasts with respect to demonstrative reasoning and the use of
testimony.

Hume divides the objects of reason into relations of ideas and matters
of fact. The relation of ideas is about the logical relations between ideas
as manifested in logical and mathematical reasoning by human beings.
Only human beings use this demonstrative reasoning but it is limited to
the use of ideas “without dependence on what is anywhere existent in
the universe.” This reasoning enables them to arrive at true conclusions
within the world of ideas, but it has nothing to contribute with respect to
matters of fact. This is the task of reason in the sense of causal reasoning
that is crucial for the finding of ideas with respect to what to believe, to
do and to feel. The use of causal reasoning is related to the faculty of
understanding as a natural instinct of inferences that is found among all
sensitive animals, be they beasts or humans, alongside the other instincts
related to the faculties of the senses that operate to form impressions about
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things and their relations. The use of causal reasoning is based upon the
belief that there are inherent causal necessities between matters of facts as
manifested in the uniformity of nature, and this requires a philosophical
examination in order to establish its proper foundation.

According to the insight ideal, the foundation is based upon the use
of human reason as godlike reason into the necessary relations between
matters of fact. Hume rejects this view in favour of the naturalistic view
based upon experience to arrive at the belief that there is no necessity but
only regularity to be observed between relations of facts. Hume makes
his point by the example of a billiard ball lying on the table that is struck
by another ball.19 As Hume writes, “this is as perfect an instance of the
relation of cause and effect as any which we know, either by sensation
or reflection. Let us therefore examine it.” This examination leads Hume
to hold that “every object like the cause produces always some object
like the effect. Beyond these three circumstances of contiguity, prior-
ity, and constant conjunction, I can discover nothing in the cause.” The
task of reflection is to consider the relations between ideas by means of
reason in the sense of demonstrative reasoning and Hume introduces
Adam “created in the full vigour of understanding, without experience.”
This is, of course, a reference to the conception of man as born in god’s
image endorsed by the insight ideal that holds that reason can reveal
the inherent necessities between the movements of the billiard balls. By
contrast, Hume holds the opposite view, claiming that Adam “would
never be able to infer the motion in the second ball from the motion
and impulse of the first. It is not anything that reason sees in the cause,
which makes us infer the effect.” The inference is based upon the idea
that there are necessary relations between ideas but Hume’s rejoinder is
that there is no contradiction in holding the idea that when one billiard
ball encounters another on the table then the second ball flies imme-
diately up into the air rather than moving the second ball. For Hume,
Adam “with all his science, would never have been able to demonstrate
that the course of nature must continue uniformly the same, and that the
future must be conformable to the past.” Thus Hume rejects that demon-
strative reasoning can reveal the existence of any inherent necessities in
events.

There is still reason in the sense of causal reasoning concerning mat-
ters of fact or the relation between natural events, but this reasoning is
of no avail since it can never demonstrate that this relation is a matter
of necessity without presupposing the idea that there are necessary rela-
tions between the events. What experience teaches Adam and every other
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animal is the impact of the surrounding objects or events that excite and
forcefully strike the mind and produce sensory impressions that corre-
spond to simple ideas that are worked upon the faculty of understanding
to form complex ideas or to draw causal inferences. It is manifest to
experience that one event is followed by another event but not that the
events are bound to occur with any necessity. Thus there is no inherent
necessity in the events since what can be observed are only constant reg-
ularities between events. The corollary is that the world is a contingent
world related to the working of the mind. This may seem to lead Hume to
endorse the skeptical view that nothing can be known. But Hume’s philo-
sophical skepticism is put forward to destroy the ideal of rational insight
and vindicate the naturalistic view and the possibility of knowledge based
upon experience. Thus human beings are placed on a par with animals
with respect to observation and experience of causal relations among
events. It is also the case that human beings are inventive animals having
the capacity to use the faculty of imagination that operates by means of
the principles of association concerning the resemblance, contiguity and
constant conjunction among present impressions to produce the natu-
ral idea that there are necessary relations among events. Thus the world
is intelligible in terms of the uniformity and necessity between events,
but the important fact is that the necessity and uniformity are located
within the world of ideas of the mind as opposed to being located in the
events in the world of facts. For Hume, causation is only concerned with
relations between events or objects as a matter for scientific investigation
based upon the principles of universality, necessity and similarity used in
causal reasoning. The task is to provide the proper foundation for these
principles and it cannot be reason and this leads Hume to hold that it is
custom.

As Hume puts it,

it is custom alone, which engages animals, from every object, that strikes

their senses, to infer its usual attendant, and carries their imagination,

from the appearance of the one, to conceive the other, in that particular

manner, which we denominate belief. No other explication can be given for

this operation, in all the higher, as well as lower classes of sensitive beings,

which fall under our notice and observation.20

For Hume, belief is not a matter of the rational attitude based upon cog-
nition but rather a matter of the natural attitude based upon impressions
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in relation to the use of the experimental method of reasoning. As Hume
puts it,

the experimental reasoning itself, which we possess in common with beasts,

and on which the whole conduct of life depends, is nothing but a species

of instinct or mechanical power, that acts in us unknown to ourselves; and

in its chief operations, is not directed by any such relations or comparisons

of ideas, as are the proper objects of our intellectual faculties.21

Animals and human beings share the same faculties and engage in inter-
action with the surrounding world using the experimental or inductive
method of reasoning to move from impressions of what has happened to
ideas of what will happen. This is Hume’s naturalistic account of social
interaction between human beings and objects in terms of causal rela-
tions that enable them to learn to arrive at natural beliefs concerning the
working of nature in terms of constant regularities among objects and
events as manifested in the uniformity of the physical nature and con-
stant regularities of behavioral patterns as manifested in the uniformity
of human nature. It goes without saying that the use of the method of
inductive reasoning is important for human beings in order to sustain life
and happiness within their physical and social surroundings. However,
inductive reasoning cannot be conceptualized as a rational procedure for
the formation of rational beliefs based upon reason as advanced within
the insight ideal of knowledge. According to Hume’s naturalistic view,
inductive reasoning is a mundane mechanism that mechanically produces
causal attitudes of natural ideas or impressions based upon the impact of
objects upon the mind. The implication is that inductive reasoning is con-
ceptualized as a non-rational or mechanical procedure for the formation
of natural beliefs grounded in observations of the repeated conjunctions
between events. Hence the emphasis upon time to sustain the impact
of causal experiences upon the mind as manifested in customs. Thus
custom

is the great guide of human life. It is that principle alone which renders our

experience useful to us, and makes us to expect, for the future, a similar

train of events with those which have appeared in the past. Without the

influence of custom, we should be entirely ignorant of every matter of fact

beyond what is immediately present to the memory and senses. We should

never know how to adjust means to ends, or to employ our natural powers

in the production of any effect. There would be an end at once of all action,

as well as of the chief part of speculation.
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Surely there may be good or bad customs and this raises the question
how to decide between them. Hume provides the answer by reference
to Newton’s use of the experimental method to explain the working of
nature in terms of physical laws that can be stated in mathematical for-
mulae, although Hume does not discuss the use of mathematics. For
Hume, Newton is “the greatest and rarest genius that ever arose for the
ornament and instruction of the species.” Newton proceeds upon the
personal perspective of the insight ideal that is rejected by Hume in favor
of the naturalistic view. However, Hume’s naturalistic view is also a per-
sonal perspective since it is based upon the perspective of the individual
and his passive experience of the impact of objects that cannot be mis-
taken since “consciousness never deceives.” Hume’s epistemic authority
is based upon his personal experience as a “judicious spectator” of the
impact of objects upon his mind as expressed in his judgements but then
he also relies upon the words of other beings as manifested in their testi-
monies. For Hume, human testimony constitutes an important difference
between the brute animals and human animals. As Hume puts it, “after we
have acquired a confidence in human testimony, books and conversations
enlarge much more the sphere of one man’s experience and thought than
those of another.”22

Hume is right to emphasize the importance of human testimony since
human beings, in contrast to animals, have the capacity to use language to
tell stories and convey information by means of testimony.23 Human tes-
timony has been ignored within the insight ideal based upon the cognitive
authority of the rational insight of the knower. Hume rejects this position
in favor of the naturalistic approach grounded in his personal experience.
Hume’s reference to the importance of human testimony may suggest that
he abandons the personal perspective in favor of an interpersonal perspec-
tive that holds that human knowledge is not solely an individual affair but
rather a communal enterprise between human beings based upon human
testimony. This makes human testimony important not only as a means
to facilitate information and coordination among human beings but also
as an independent source of knowledge. The importance of the latter as
a source of knowledge is manifested in the fact that I can only learn and
know my own name by trusting the authoritative words of other per-
sons. I shall return to the importance of human testimony in Section 3.4.
In this section I shall consider Hume’s approach to human testimony in
order to decide if Postema is right that Hume does not privilege his own
experience.
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Hume puts great store by human testimony. As he puts it,

there is no species of reasoning more common, more useful, and even

necessary to human life, than that which is derived from the testimony

of men, and the reports of eye-witnesses and spectators. This species of

reasoning, perhaps, one may deny to be founded on the relation of cause

and effect. I shall not dispute about a word. It will be sufficient to observe

that our assurance in any argument of this kind is derived from no other

principle than our observation of the veracity of human testimony, and of

the usual conformity of facts to the reports of witnesses. It being a general

maxim, that no objects have any discoverable connection together, and

that all the inferences which we can draw from one to another, are founded

merely on our own experience of their constant and regular conjunction; it

is evident that we ought not to make an exception to this maxim in favour

of human testimony, whose connection with any event seems, in itself, as

little necessary as any other.24

Hume relies upon his own experience of nature that cannot be mistaken
but it is otherwise with the reliance upon human testimony since this
raises questions whether to trust the reliability of other people and the
veracity of their accounts.

Hume provides the answer in terms of the operation of custom upon
the human mind to arrive at beliefs about the world. As Hume puts it,
“custom, to which I attribute all belief and reasoning, may operate upon
the mind in invigorating an idea after two several ways.”25 One way is
Hume’s account of the formation of natural beliefs based upon causal
reasoning as described above. The other way is belief grounded in the
use of mere ideas since “the frequent repetition of any idea infixes it in
the imagination.” Hume’s discussion of the reliance upon human testi-
mony is carried out within the contest of miracles and the remarkable
propensity of people to believe whatever is reported without considering
the conformity between what is reported and the way things are in reality.
For Hume, the explanation is the inherent weakness in human nature of
“credulity, or a too easy faith in the testimony of others.” Hume does not
succumb to this “credulity,” and relies upon human testimony but only
if it passes the standard of human experience since “it is experience only,
which gives authority to human testimony; and it is the same experience,
which assures us of the laws of nature.”26 The laws of nature are based
upon experience and, as Coady has shown, Hume uses the term “experi-
ence” to refer ambiguously to common experience among people and to
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his own experience.27 This is also manifested in Hume’s account of tes-
timony that requires him to isolate the testimony made by other people
about the world for comparison with his own experience of the world in
order to decide what it is reasonable to believe. In this respect Hume only
relies upon human testimony to the extent that it fits with his own expe-
rience. Hume considers the reliability of human testimony in relation to
miracles and his argument is advanced to undermine “the foundation of
a system of religion” to arrive at the view that religion “is founded upon
Faith, not reason.”28 However, Hume’s naturalistic view is in no better
position since the pursuit of scientific knowledge is not founded upon rea-
son but upon animal faith in the use of inductive reasoning based upon
personal experience as a judicious spectator. Thus Hume’s reference to
testimony does not imply that he endorses the interpersonal perspective
but is rather a vindication of the personal perspective.29 It follows that
Postema is mistaken since Hume privileges his own experience to sup-
port the epistemic authority of the knower as the passive but judicious
spectator of the working of nature and its impact upon his mind.

Hume’s epistemology is advanced to support the naturalistic view that
knowledge is grounded in scientific observations in relation to the exper-
imental method of inductive reasoning. Thus inductive reasoning is the
only proper scientific method not only with respect to the study of nature
but also to the study of morality, law and politics. For Hume, the nat-
uralistic view is based upon the personal perspective of the epistemic
authority of the knower in terms of the scientist who only relies upon his
own experience to the exclusion of the reliance upon human testimony as
an independent source of knowledge. This has been the position within
the natural sciences where scientists emerge as impartial and indepen-
dent spectators of what there is in the world that in turn can be recorded
in scientific judgements concerned with the description of events as the
foundation for formulation of scientific laws of nature. These laws can
be stated using the mathematical language to explain and predict what
there is in the world. In this way natural science serves as the model
for the scientific approach within the social sciences aiming at the for-
mulation of scientific laws of social and human behavior as manifested
within economics based upon the conception of human beings as soli-
tary and rational agents motivated by self-interest to engage in social
interaction with other people in the pursuit of the satisfaction of various
preferences.

Within the law, Maine adopts the naturalistic approach dedicated to
“submitting the subject of jurisprudence to scientific treatment” in a
similar way as the inquiries “in physics and physiology” by reference to



social interaction: foundation of customary law 101

observations as opposed to conjectures.30 What matters is to adopt the
historical and comparative method in order to observe the origin of legal
ideas in primitive societies and trace their developments into modern
societies. As Maine puts it, “if by any means we can determine the early
forms of jural conceptions, they will be invaluable to us. These rudimen-
tary ideas are to the jurist what the primary crusts of the earth are to the
geologist. They contain, potentially, all the forms in which law has sub-
sequently exhibited itself.” Maine’s scientific “research into the primitive
history of society and law” is not a research of the existence of law in prim-
itive societies that relies upon oral testimonies and personal observations.
Maine’s research into the law in ancient societies is based upon human
testimonies as presented in written poems and codes in order to formulate
the laws of development of legal ideas. In this respect Maine follows Hume
and only relies upon human testimonies if they pass his assumption that
“the constitution of ancient society” is a matter of “patriarchal despo-
tism.” This implies that the life of man is “practically controlled in all his
actions by a regimen not of law but of caprice” since the authoritative
statement of what is right is “a judicial sentence after the facts, not one
presupposing a law which has been violated, but one which is breathed
for the first time by a higher power into the judge’s mind at the moment
of adjudication.” This leads Maine to hold that there is a movement from
this stage to the stage of customary law that is followed by the stage of
codes as manifested in Roman law. This development also suggests the
existence of “a law of progress” that holds that “the movement of the pro-
gressive societies has hitherto been a movement from Status to Contract.”
This law is not only of theoretical interest but has practical implications
for the scientific treatment of the problems of social life since what matters
is freedom of contract as manifested in “the Ricardian economic man as
the goal of progress.”31

Maine introduces the inductive method into the study of law in order to
present an account in terms of scientific laws concerning the development
of legal ideas. Sir Frederick Pollock adopts this method in his approach to
account for the making and application of the law by the courts. Pollock
holds that “the ultimate object of natural science is to predict events –
to say with approximate accuracy what will happen under given
conditions.”32 It follows that the object of legal science “is likewise to pre-
dict events. The particular kind of event it seeks to predict is the decisions
of courts of justice.” The natural sciences proceed upon the fundamental
assumption that nature is uniform in order to make reliable predictions.
Legal science must be based upon a similar assumption of the uniformity
of law in the sense “that the same decision is always given on the same
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facts.” We cannot make nature uniform but it is possible to make law
uniform. This is so since human beings make law and this ensures the
possibility that the same decision will be given on similar facts. This pos-
sibility can be realized since it is grounded in “an ideal standard of scientific
fitness and harmony” that is found in “the legal habit of the mind itself”
as manifested in “the collective opinion of legal experts.” The personal
perspective of the insight ideal endorsed by Blackstone is replaced with
the personal perspective of the legal expert based upon naturalistic view
advanced by Hume. Thus Postema is right that Hume “is pivotal in the
development of British legal theory.” However, Hume’s naturalistic view
has been criticized by Reid.

3.3 Reid’s commonsense view: the interpersonal perspective

Like Hume, Reid holds that an inquiry into the operations of the mind is
fundamental in order to account for the extent and justification of human
knowledge. The starting point for Reid is an examination of the use of
language since “the language of mankind is expressive of their thoughts,
and of the various operations of their minds.”33 This implies that there
is a natural language of common sense having a common conceptual
structure that shows that human beings are born as social and intelligent
beings within the common and independently existing material world.
The conceptual structure of the language of common sense serves as
the foundation for the various specific languages that are used by human
beings to engage in various linguistic actions to express attitudes of beliefs
and feelings in relation to the nature of external objects and the standards
of proper conduct as well as to reflect upon the operations of the mind.
This reflection reveals that there is a distinction between the social and
solitary operations of the mind that has “a real foundation in nature.”
As Reid puts it, “the Author of our being intended us to be social beings,
and has, for that end, given us social intellectual powers, as well as social
affections. Both are original parts of our constitution, and the exertions of
both no less natural than the exertions of those powers that are solitary and
selfish.” Reid endorses the conception of man as born in god’s image but it
does not follow that he subscribes to the personal perspective put forward
within the insight ideal. On the contrary Reid rejects this perspective
since it is grounded in the solitary operations of the mind in favor of
the interpersonal perspective grounded in the social operations of the
mind. This is the important distinction between the solitary and social
operations of the mind that has been ignored by philosophers.
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As Reid explains the distinction, the social operations are

such operations as necessarily suppose an intercourse with some other

intelligent being. A man may understand and will; he may apprehend, and

judge, and reason, though he should know of no intelligent being in the

universe besides himself. But, when he asks information, or receives it; when

he hears testimony, or receives the testimony of another; when he asks a

favour, or accepts one; when he gives a command to his servant, or receives

one from a superior; when he plights his faith in a promise or contract these

are acts of social intercourse between intelligent beings, and can have no

place in solitude. They suppose understanding and will; but they suppose

something more, which is neither understanding nor will; that is society

with other intelligent beings. They may be called intellectual, because they

can only be in intelligent beings.34

The speech acts of questioning, testifying, promising and commanding
necessarily require the use of language as expressed grammatically “by
the second person of the verbs.” Hence these speech acts are also nec-
essarily social actions between a speaker and the linguistic expression of
his attitude and a listener and his attitude of understanding. By contrast,
the use of language is only a contingent feature of the solitary operations
of the mind as expressed grammatically in the first person in terms of
judgements and feelings. There is no contradiction in a tacit belief or a
tacit feeling, but a tacit question or a tacit command is a contradiction.
To be sure, the solitary operations may depend upon the use of language
but the crucial point is that this presupposes the social operations since
the human capacity to use language has to be taught and learnt in social
interaction with other people. It follows that the social operations are
ontologically and epistemologically prior to the solitary operations. As
Reid puts it,

if nature had not made man capable of such social operations of the mind,

and furnished him with a language to express them, he might think, and

reason, and deliberate, and will; he might have desires and aversions, joy and

sorrow, in a word, he might exert all those operations of the mind, which

the writers in logic and pneumatology have so copiously described, but, at

the same time, he would still be a solitary being, even when in a crowd; it

would be impossible for him to put a question, or give a command, to ask

a favour, or testify a fact, to make a promise or a bargain.

The priority of the social operations implies that human reason is a social
rather than a solitary capacity that leads Reid to advance the rational
account of social interaction in terms of communicative relations between



104 customary law in sustainable development

human beings as persons as opposed to the naturalistic account put for-
ward by Hume in terms of causal relations between human beings. It also
leads him to reject the personal perspective of knowledge as a solitary
enterprise between the knowing subject and the object known in favor
of the interpersonal perspective of knowledge as a communal enterprise
among persons actively engaged in the pursuit of knowledge of a common
world.

Reid uses the distinction between the social and solitary operations in
his attack upon the individualist camp of philosophers, or “the egoists”
as Reid calls them, mentioning Descartes and Berkeley, who “disbelieve
the existence of every creature in the universe but themselves and their
own ideas.”35 The foundation for this position is the personal perspective
of the insight ideal that conceptualizes the human mind in terms of self-
consciousness that makes it possible for human beings to reflect upon the
ideas within the mind. This leads to the view that what is immediately
present to the mind is not any external object in the world but solely
the idea of objects within the mind that can be recorded by means of the
solitary use of language in terms of judgements or propositions. Locke also
endorses the personal perspective since he holds that “all the immediate
objects of human knowledge are ideas in the mind.” Berkeley goes further
and denies the existence of the material world of objects in favor of the
spiritual world of ideas based upon the personal perspective of the solitary
being and his godlike knowledge. Although Hume rejects the insight ideal
in favour of the naturalistic view he follows suit and conceptualizes the
mind in terms of its solitary operations. This leads Hume to claim that
“for my part, when I enter most intimately into what I call myself, I always
stumble on some particular perception or other, of heat or cold, light
or shade, love or hatred, pain and pleasure. I can never catch myself at
any time without a perception, and never can observe any thing but the
perception.”36 Hume’s search for the idea of the self cannot be based
upon man as born in god’s image since Hume rejects this in favor of
the conception of man as an intelligent animal using the philosophical
theory of ideas. As Reid puts it, Hume “adopts the theory of ideas in its full
extent; and in consequence, shews that there is neither matter nor mind
in the universe; nothing but impressions and ideas. What we call a body,
is only a bundle of sensations; and what we call the mind is only a bundle
of thoughts, passions, and emotions, without any subject.”37 If Hume’s
account is true then the concept of a person can only be used to refer
to a pattern of overlapping experiences without any discernible bond to
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unite them. For Reid this is an affront to common sense grounded in the
theory of ideas that has led Berkeley and Hume astray, “one, to disbelieve
the existence of matter, and the other, to disbelieve the existence of both
matter and mind.” Berkeley and Hume are led astray because they ignore
the social operations of the mind or reduce them to the solitary operations
of the mind in relation to the use of the philosophical theory of ideas. The
use of the social operations of the mind that makes it obvious that human
beings are not trapped within the circle of their own perceptions of ideas
in the mind makes it necessary for them “to find arguments to prove
the existence of external objects, which the vulgar believe upon the bare
authority of their senses.”

For Reid, the senses or more generally the human faculties are directed
by principles of truths that regulate human beliefs and actions. It is a
principle of truth that there are human beings situated within a com-
mon world. Another principle of truth is that the perception of an object
implies a distinction between “the mind that perceives, the operation of
that mind, which is called perception, and the object perceived.”38 The
existence of these three distinct things is acknowledged in the structure
in all languages, but in addition philosophers have introduced “a fourth
thing in this process, which they call the idea of the object, which is sup-
posed to be an image, or representative of the object, and is said to be
the immediate object.” Reid rejects the philosophical theory of ideas as
mistaken since it confounds the idea of an object with the object and
overlooks that it is “by means of the material world that we have any cor-
respondence with thinking beings, or any knowledge of their existence.”
He also rejects the personal view of the insight ideal aiming at the per-
fection of human knowledge since “seeking to become wise, and to be
as gods, we shall become foolish, and being unsatisfied with the lot of
humanity, we shall throw off common sense.” This is also exemplified in
Hume’s naturalistic view.

Hume’s naturalistic view is committed to the possibility of knowledge
grounded upon an appeal to custom. Reid shares Hume’s view that custom
is important since

man would never acquire the use of reason if he were not brought up in

the society of reasonable creatures. The benefit he receives from society, is

derived partly from imitation of what he sees others do, partly from the

instruction and information of what they communicate to him, without

which he could neither be preserved from destruction, nor acquire the use

of his rational powers.39
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Reid also shares Hume’s view that human beings and animals are sensitive
creatures having consciousness and capable of feeling pain and pleasure
that have principles of behavior in common in order to preserve and sus-
tain life. Thus there are mechanical and animal principles that operate
without any use of thought to produce patterns of regular behavior as
manifested in individual habits and common customs. This is regularian
behavior that is important since it is prior to learning to engage in the
intentional activity of using language for the formation of rational beliefs
and rational conduct that is brought about by means of intellectual prin-
ciples and the use of the social operations of the mind. The faculty of the
senses provides animals, including humans, with experience of the world,
but the use of the intellectual principles provides human beings with a
public language of concepts to understand the world. The behavior of
animals is governed by animal principles to produce various determinate
modes of life as manifested in animal customs. The life of human beings
depends upon the use of the intellectual principles to regulate beliefs and
actions to arrive at indeterminate modes of life as manifested in human
customs. It follows that the term “custom” can be used in different senses.
There are the customs of animal behavior that can be recorded in laws of
nature. And there are the customs of human conduct that are introduced
by human beings having the cognitive capacity to think and act accord-
ing to laws of their own making. Hume’s failure is to overlook the social
operations of the mind that account for the crucial difference between
animals and human beings.

As Reid puts it,

there are two operations of the social kind, of which the brute animals seem

altogether incapable. They can neither plight their veracity by testimony,

nor their fidelity by any engagement or promise. If nature had made them

capable of these operations, they would have had a language to express

them by, as man has. But of this we see no appearance.

It is the prerogative of human beings that they can communicate by means
of language and talk in meaningful ways about man’s place in nature and
society. It is also the human predicament that we have to rely upon the
authority of persons and the veracity of what they report in their tes-
timonies as rational grounds of beliefs. Reid adopts the interpersonal
perspective based upon the social operations of the mind and holds that
human beings are so constituted that we naturally tend to rely upon “the
testimony of nature given by the senses, as well as in human testimony
given by language.”40 The testimony of nature is based upon the use of
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the human faculties in conjunction with intellectual principles of truths.
A first principle of truth holds “that the natural faculties, by which we
distinguish truth from error, are not fallacious.”41 This is an epistemolog-
ical principle that cannot be demonstrated or proved since “to judge of a
demonstration, a man must trust his faculties, and take for granted the
very thing in question.” Thus Reid holds that we must trust our faculties
“and this we must do implicitly, until God give us new faculties to sit in
judgement.”

For Reid, man is born in god’s image and this may lead to the view that
the human trust in the use of our faculties ultimately is provided by god. It
is held that Reid subscribes to what is called “providential naturalism.”42

This is not the place to enter into a discussion but I believe that it is pos-
sible to hold that the epistemological principle provides its own evidence
as suggested by Reid by reference to Aristotle “that every proposition to
which we give a rational assent, must either have its evidence in itself,
or derive from some antecedent proposition. As, therefore, we cannot
go back to antecedent propositions without end, the evidence must at
last rest upon propositions, one or more, which have their evidence in
themselves – that is upon, first principles.”43 Thus human beings are
“born under a necessity of trusting to our reasoning and judging powers;
and a real belief of their being fallacious cannot be maintained for any
considerable time by the greatest skeptic, because it is doing violence
to our constitution.” It follows that the epistemological principle that
the human faculties are trustworthy depends upon the human consti-
tution. What matters in this respect is not that man is born in god’s
image but that human beings are born with the intellectual and voli-
tional capacity to become rational persons and responsible agents.44 This
is the interpersonal perspective that conceptualizes the human mind in
terms of rationality in relation to the use of the social operations of
the mind. This implies that the rational capacities are learned capaci-
ties among human beings as intelligent persons based upon social inter-
action in terms of communicative relations between human beings as
persons that appeal to “first principles, which are really the dictates
of common sense, and directly opposed to absurdities in opinion, [and]
will always, from the constitution of human nature, support them-
selves, and gain rather than lose ground among mankind.” Thus Reid’s
naturalistic view is based upon the interpersonal perspective and the
social operations of the mind in contrast to Hume’s naturalistic view
based upon the personal perspective and the solitary operations of the
mind.
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3.4 Human testimonies and social interaction

Reid’s interpersonal perspective also makes an appeal to human testimony.
In contrast to Hume, Reid holds that human beings are so constituted that
they rely upon human testimony as an independent source of knowledge.
For Reid, the trust in testimony is based upon the principles of veracity
and credulity. The former principle states that there is a propensity for
persons to tell the truth by using language to convey true beliefs and
sincere feelings. The principle of credulity states that there is a disposition
to confide in the veracity of others and thus to believe what is told. These
principles are implanted in human nature to tally with each other as the
foundation for learning and reasoning in society with other people in
order to arrive at rational beliefs about the world. As Reid points out,
“it is evident, that, in the matter of testimony, the balance of human
judgement is by nature inclined to the side of belief; and turns to that side
of itself, when there is nothing put into the opposite scale. If it was not
so, no proposition that is uttered in discourse would be believed, until
it was examined and tried by reason; and most men would be unable
to find reasons for believing the thousandth part of what is told them.
Such distrust and incredulity would deprive us of the greatest benefits
of society, and place us in a worse condition than that of savages.”45

Thus Reid rejects Hume’s account of testimony based upon the personal
perspective in favor of the interpersonal perspective and the reliance upon
human testimony as an independent and important source of knowledge.
This is related to the difference between Reid’s rationalist account and
Hume’s naturalistic account of social interaction that can be illustrated
by reference to learning to speak a language.

According to Hume, animals and human beings are talking animals
and engaged in social interaction with other animals by means of using
language in the sense of noises to inform and bring about the appropriate
behavior. There is a difference, however, rooted in “a principle of human
nature” that “men are mightily addicted to general rules” based upon “a
general sense of common interests; which sense all the members of the
society express to one another, and which induces them to regulate their
conduct by certain rules.”46 The use of language is not an intellectual but
mechanical operation of the mind related to the impressions of objects
received through the senses. This is Hume’s naturalistic account that holds
that the unit of meaning is the individual word and its meaning depends
upon impressions produced by causal relations with objects. In this way
rules are developed in terms of behavioral patterns that turn animal noises



social interaction: foundation of customary law 109

into meaningful words as manifested in the distinction between simple
and complex ideas. Hume’s account implies that any idea that cannot be
correlated to an impression must be discarded as a meaningless word or
noise. Human beings have an interest to exchange messages by means of
using the appropriate words to express and evoke the appropriate ideas
concerning the appropriate behavior and engage in social interaction as
causal interaction between a speaker and his words that must be decoded
by the listener in order to produce the appropriate understanding of the
ideas and the related behavioral response. The use of the appropriate
vocabulary enables human beings to engage in social interaction in order
to sustain cooperation and coordination based upon “stable interactional
expectancies,” to use Fuller’s phrase.47 This is the personal perspective of
social interaction based upon the solitary operations of the mind that has
been so influential.48

By contrast, Reid endorses the interpersonal perspective that holds that
it is the intellectual activity of the mind that confers meaning upon use
of words in sentences as manifested in the language of common sense
intertwined with modes of conduct. This implies that the unit of mean-
ing is not the individual word but the sentence used in communicative
relations between human beings as persons to convey what to believe,
to do and to feel. The meaning of the use of language is not a matter of
behavioral rules or conventions based upon causal impressions of objects
but a matter of social rules or conventions as normative requirements
for the appropriate use of words in sentences. Reid rejects Hume’s view
that human beings think in ideas or images, but if we grant this, then it
is thinking that confers meaning upon the ideas or images and not the
other way round. The understanding of the linguistic meaning is not a
mental process but a mental capacity that is acquired by human beings
when they enter into various communicative relations with other people.
Thus children have to learn the correct and incorrect application of the
use of the public language by trusting the authority of their parents and
teachers and the veracity of their accounts of the social conventions. In
this way children acquire the capacity to understand the linguistic mean-
ing of words and sentences and master the correct use of language. This
implies that the understanding of what is said or written about a given
topic is prior to and independent of an interpretation. There is only need
for an interpretation if what is said or written is obscure or ambiguous
and this presupposes some understanding in order to provide the proper
explanation of the disputed phrase. Thus the understanding of language is
not the decoding of patterns of sounds or noises but the ability to perform
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various linguistic actions based upon beliefs and feelings about the social
and physical environment.

Human testimony is also important for the understanding of what per-
sons mean when they use meaningful sentences to express their attitudes
about a given topic. This is to address the question of social interaction
in relation to what persons are doing when they use language. Hume
advances the naturalistic account of social interaction between the per-
sonal perspectives of human beings using words or sentences as a stimulus
to influence and produce the appropriate behavioural responses. This fits
with his account of human beings as situated within various causal chains
of natural and social events. It also fits with his account of causation in
terms of regularities between events. For Hume, human beings are intel-
ligent animals that observe these regularities in order to react and behave
properly. However, it is tantamount to denying the existence of human
beings as persons. As John Yolton puts it, “in a world of events only, there
could be no persons.”49 This is also Reid’s objection that Hume ignores
that causation is not only a matter of relations between events but also
a matter to bring something about by human agency. Hume confines
causation to be event causation concerning regularities between objects
and their impact upon the mind to the exclusion of human agency con-
cerned with causation in relation to the power to bring something about
by acting. The different forms of causation are manifest to common sense
as expressed linguistically in the distinction between what happens to
human beings and what human beings can do. Hume rejects agency cau-
sation because it presupposes the meaning of cause as an active power to
do something but there is no impression of this power upon the mind,
hence it follows that the word is meaningless and the concept of active
power must be discarded. Reid rejects Hume’s account of meaning and
holds that the concept of power is not acquired through the use of the
senses but through the understanding of the nature of human beings.
Thus Locke is surely correct that “the only clear notion or idea we have of
active power, is taken from the power which we find in ourselves to give
certain motions to our bodies, or a certain direction to our thoughts.”50

The use of the concept of power is also manifested in the use of language
in relation to animals and human beings. Animals as well as human beings
have to learn to move their limbs in order to walk, but only human
beings can act and go for a walk. The former is a matter of movements of
one’s limbs which can be learnt and exercised in solitude but the latter
requires the concept of being the cause of an action that only can be learnt
by means of the social operations of the mind. Animals and human beings
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behave according to mechanical and animal principles of behavior but
only human beings have the capacity to become authors of their own
actions and govern themselves. As Reid puts it, animals

are not capable of self-government, and when they act according to the

passion or habit which is strongest at the time, they act according to the

nature that God has given them, and no more can be required of them.

They cannot lay down a rule to themselves, which they are not to transgress,

though prompted by appetite, or ruffled by passion. We see no reason to

think that they can form the conception of a general rule, or of obligation

to adhere to it.51

Animals behave according to causes in relation to the operation of the
mechanical and animal principles to produce determinate modes of
behavior that can be accounted for in terms of causal laws. This is event
causation in contrast to agency causation in relation to human beings
having the capacity to become authors or causes of their own actions.
This capacity is acquired through communicative relations based upon
the social operations of the mind that makes it possible for children to take
steps to become rational persons and responsible agents to bring about
indeterminate modes of conduct in relation to various ends. The vari-
ous modes of human conduct are in turn subject to human regulation in
terms of various rules as manifested in human customs, moral standards
and customary and statutory laws.

Reid’s account of human agency is related to the interpersonal per-
spective since it makes it possible for persons to engage in the intentional
activity of using sentences to express various linguistic acts and enter into
meaningful discourses with other persons governed by the principles of
veracity and truth. Thus human beings can learn “how to do things with
words,” to use J. L. Austin’s phrase, or engage in various kinds of linguistic
actions that relate the propositional contents expressed in sentences to an
independently existing reality, to use the terminology of John Searle.52 It is
the human capacity to think that makes it possible to use concepts in order
to describe and classify what there is, or ought to be, in the world as well
as to describe and classify human activity in terms of conduct based upon
reasons as opposed to bodily movements or behavior based upon causes.
This is in turn important for the pursuit of knowledge of the world. For
the personal perspective, the knower is conceptualized as the passive and
detached spectator reflecting upon what happens to the mind in order
to arrive at beliefs about the working of nature and society as expressed
in scientific judgements. Reid endorses the interpersonal perspective that
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conceptualizes the knower as an actor and participant engaged in physi-
cal interaction with things and events and in communicative interaction
with other persons with respect to what there is reason to believe, to do
and to feel. In this respect, human beings rely upon experience and the
use of the inductive method of reasoning in order to understand “the
grammar of nature,” as Reid puts it by reference to Newton’s theories
of the operations of various laws of nature. Like Hume, Reid endorses
Newton’s use of the principles of causality but he rejects Hume’s view
that they are grounded in custom in favor of “an instinctive prescience
of the operations of nature, very like to that prescience of human actions
which makes us rely upon the testimony of our fellow-creatures.”53 For
Reid, the causal principles are based upon reason in terms of contingent
principles of truth, and this implies that inductive reasoning is a rational
procedure for the formation of rational beliefs in contrast to Hume’s view
that inductive reasoning is a non-rational procedure for the formation
of natural beliefs. As noticed above Reid’s naturalistic view is committed
to the epistemological principle “that the natural faculties, by which we
distinguish truth from error, are not fallacious.” It follows that the natural
faculties can be trustworthy without being infallible and this underlies the
interpersonal perspective and the reliance upon the testimonies of other
people.

Thus another important source for the formation of rational beliefs
is the reliance upon human testimony grounded in the principles of
veracity and credulity. In this respect, human testimony is an independent
and important source of knowledge since the greatest part of knowledge
is received through trusting the authority of human testimony from “our
fellow-creatures.” This is the case even within mathematics, “a science,
in which, of all sciences, the authority is acknowledged to have the least
weight.”54 Reid illustrates this by the example of a mathematician, who
has made an important discovery and carefully confirmed it by his own
reasoning but still anxious about its validity and “commits his demon-
stration to the examination of a mathematical friend, whom he esteems a
competent judge, and waits with impatience the issue of his judgement.”
Reid then puts the question,

whether the verdict of his friend, according as it is favourable or

unfavourable, will not greatly increase or diminish his confidence in his

own judgement? Most certainly it will, and ought. If the judgement of his

friend agree with his own, especially if it be confirmed by two or three able

judges, he rests secure of his discovery without farther examination; but,
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if it be unfavourable, he is brought back into a kind of suspense, until the

part that is suspected undergoes a new and a more rigorous examination.

The same sort of thing happens in perceptual matters within the natural
sciences where research depends upon trusting not only one’s personal
experience but also the testimonies of one’s colleagues. The implication is
that knowers are not to be seen as solitary but as communal agents engaged
in the common pursuit of what there is reason to believe. Testimony is
also important within the area of the law in order to establish the existence
of particular customary rules; that is the subject of Blackstone’s account
considered in Chapter 4. Human testimony is also important in relation
to witnesses and the verdicts of jurors and judges to decide cases. In this
respect it is interesting to see the development of the institution of the jury
from being composed of persons being informed about the facts to being
composed of persons altogether uninformed about the facts in order to
decide the issues.55

The interpersonal perspective stresses the social and political condi-
tions of knowledge based upon communication and freedom of thought.
Freedom of thought is not only a solitary operation of having thoughts
but also involves the social operation to express these thoughts. Thus there
is a conceptual relation between thinking and expression. As Immanuel
Kant puts it,

how much and how correctly would we think if we did not think as it were in

community with others to whom we communicate our thoughts, and who

communicate theirs with us! Thus one can very well say that this external

power which wrenches away people’s freedom publicly to communicate their

thoughts also takes from the freedom to think – that single gem remaining

to us in the midst of all the burdens of civil life, through which alone we

can devise means of overcoming all the evils of our condition.56

This community consists of communicative relations related to teaching
and learning that accustom human beings to become rational persons
and responsible agents, having the capacity to use the intellectual powers
of understanding and the active powers of the will to arrive at what there
is reason to believe and to do. The starting point is the common-sense
distinction between what is settled or established as the area of knowl-
edge as opposed to what is not settled and thus within the area of belief.
This is not to say that the boundaries between these areas are fixed and
unalterable. On the contrary this is a matter for debate in relation to
public justifications. It is not to say that judgements of common sense
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always state the truth but it is to say that these judgements must be taken
into consideration before we try to doubt them. The interpersonal per-
spective stresses the social character of human thinking and acting but
this does not rule out the ideal of the autonomous person. As Reid puts
it, men and women have “the natural, the unalienable right of judging
for themselves.”57 But the autonomous person is not conceptualized as
the solitary knower working everything out for her or himself. This is to
endorse the personal perspective of the epistemic authority of the indi-
vidual advanced within the insight ideal by reference to reason and within
Hume’s naturalistic approach by reference to experience. By contrast, the
interpersonal perspective holds that the autonomous person is the com-
munal knower engaged in communicative relations with other persons
based upon the critical use of reason that makes it possible to examine the
credentials of the authority of established habits of thinking and custom-
ary rules of conduct. As Reid puts it, “arguments, whatever be the degree
of their strength, diminish not a man’s liberty; they may produce a cool
conviction of what we ought to, and they can do no more.”58 The critical
attitude accepts that custom is a guide but the great guide is human reason
in the pursuit of knowledge that can be used to improve human life. The
interpersonal perspective is also important for the government of human
beings since it implies that human societies and political communities
are communicatively constituted by human beings as rational persons
and responsible agents having the capacity to perform various linguistic
actions for guidance and measure of persons and their conduct.

3.5 Law, morality and social interaction

According to the insight ideal, god not only passes the physical laws of
nature for the behavior of bodies but also the moral law of nature in terms
of eternally valid commands to be observed by man created as a social
being endowed with reason and will, see above Section 3.2. This implies
that the sociality of man is a god-given fact and also that man is a person
having the intellectual capacity to arrive at knowledge of the moral law by
means of reason as opposed to revelation as well as the volitional capacity
to follow the moral law. The moral law is valid since it is passed by god and
endowed with normative force for human conduct in the sense that it must
be obeyed. This implies that the moral law can be transgressed by human
beings in contrast to the physical laws that determine the movement of
inanimate things and animal behavior. However, the transgressions are
subject to god’s punishment that sustains the validity and normativity of



social interaction: foundation of customary law 115

the moral law and ensures that it is in force for human conduct. Hence the
importance that human beings are endowed with reason to understand
that the moral law is there to be obeyed and with the volitional capacity
to act accordingly on pain of being punished. The moral law in terms of
god’s commands may provide the framework for a personal morality in
interaction within other people within the social and physical environ-
ment. It can also provide the framework for a public morality of human
government since the moral law or natural law serves as the foundation
for the making of valid law by the appropriate human authorities. The
role of god has certainly been important for human thinking in terms
of theories of natural law and natural right. Suffice it to mention that
Locke subscribes to the insight ideal and holds that god governs the world
and his theory of natural law is presented within a theistic framework of
mankind as the workmanship of god.59 The moral government of man
is grounded in a constitutional government based upon the fundamental
law of nature that enjoins that mankind must be preserved. The law of
nature empowers the political authority to pass human or positive laws
to further the public good, but it also constrains the exercise of political
authority to make laws that conform to the natural law and respect the
natural rights to life, liberty and property endowed to men.

Blackstone also subscribes to the insight ideal and restricts his inquiry
into “laws in their more refined sense” that is to say the laws of nature
denoting a rule of action “prescribed by some superior, and which the
inferior is bound to obey.”60 The superior is, of course, god and the
inferior human beings having the intellectual capacity to understand and
obey the laws of nature passed by the will of god in terms of “those relations
of justice that existed in the nature of things antecedent to any positive
precept.” For Blackstone, god’s will is determined by his wisdom hence
“the Creator himself, in all his dispensations, conforms to the eternal
immutable laws of good and evil.” God is endowed with infinite goodness
and this is important since god passes the law of nature that “is binding
over all the globe, in all countries, and at all times: no human laws are of
any validity, if contrary to this; and such of them as are valid derive all their
force and all their authority mediately or immediately from the original.”
The validity of the law of nature implies that it has normative force for
human beings in the sense that it must be obeyed and god “has graciously
reduced the rule of obedience to this one paternal precept that man should
pursue his own true and substantial happiness.” This is the province of
personal morality but the law of nature is also important for the province
of public morality since it serves as the foundation for the validity of
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municipal or positive law passed by the sovereign parliament. This is
manifested in the written law of enacted law or Acts of Parliament and the
unwritten law that is divided into the common law as the expression of
the customs of the realm and local customs that only concern the people
of particular areas. This constitutes the positive law that is Blackstone’s
concern to present as

a rational science which distinguishes the criteria of right and wrong; which

teaches to establish the one and prevent, punish, or redress the other; which

employs in its theory the noblest faculty of the soul and exerts in its practice

the cardinal virtues of the heart; a science which is universal in its use and

extent, accommodated to each individual yet comprehending the whole

community.

Blackstone is committed to the insight ideal dedicated to “examining the
great outlines of the English law, and tracing them up to their principles.”61

These principles are grounded in the authority of reason as manifested
in the principle of human liberty in conjunction with the principles of
justice set out in the code of Justinian “that we should live honestly, should
hurt nobody, and should render to every one his due.”

Hume is firmly opposed to any theory of natural law or natural right
based upon the existence of an objective and rational moral order as the
foundation for the government of man by means of the positive law. For
Hume, the physical world of nature is devoid of any meaning or value and
if this is the case it is evident that nature cannot serve as a standard for
human conduct. This leads to the insistence upon the separation between
natural facts and moral values and the appeal to experience to account
for the existence of moral values. In this respect, experience shows that
animals lack morality, not because they lack reason since reason is nothing
but an animal instinct, but because “animals have little or no sense of virtue
or vice; they quickly lose sight of the relations of blood; and are incapable
of that of right and property.”62 Hence morality is solely a human affair
grounded in human nature and the circumstances of life. As noticed
above, Hume holds that the sociality of man is a natural and biological
fact since children are born into a family and “trained by their parents to
some rule of conduct and behaviour.” This raises the question concerning
the understanding of the training of children within the family as well as
the question concerning the proper rules of conduct. Maine provides
an answer in terms of the patriarchal family as a coercive institution
governed by the absolute authority of the father. As he puts it, “law is
the parent’s words” and “law” is conceptualized in terms of “a despotic
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father’s commands.”63 This is a morality of obedience to commands based
upon the principle of coercion to ensure compliance within the family
that serves as the basis for Maine’s explanation of the development of
law. Hume rejects the morality of commands based upon the principle of
coercion in favor of a morality based upon the principle of persuasion.
Thus the family is not a coercive institution but rather the custodian of
social and filial affections between parents and children in relation to the
moral inculcation of the proper sentiments to other people in terms of
virtues and vices on the one hand and the proper sentiments with respect
to human behavior to external things or objects in terms of the virtue
of justice on the other. One reason for this position may be Hume’s own
upbringing by his mother that leads Hume to hold that parents do not
educate their children as despots but rather as loving and caring human
beings. Another reason may be Hume’s rejection of the insight ideal that
is related to religion and natural law grounded in divine commands that
is the foundation for the division between duties to self, to others and to
god that is ignored by Hume in his account of morality.

Hume restricts morality to be concerned with the moral character
of human beings in terms of virtues and vices as manifested in human
actions based upon “the undoubted maxim that no action can be virtu-
ous, or morally good, unless there be in human nature some motive to
produce it, distinct from the sense of morality.”64 Hume is concerned with
the epistemological question concerning the foundation for the proper
principles of approval of human character and his answer parallels his
account of the foundation of the non-moral standard of natural beliefs.
The answer cannot be found by observation of the physical nature since
it is devoid of any meaning of value. Hence the answer can only be found
within human nature, and Hume holds that “the minds of all men are
similar in their feelings and operations.” Thus human nature is uniform
and it follows that Hume only has to look within his own mind to find the
appropriate motives for the appraisal of human actions. For Hume, “’Tis
evident, that when we praise any actions, we regard only the motives that
produced them, and consider the actions as signs or indications of cer-
tain principles in the mind and temper. The external performance has no
merit. We must look within to find the moral quality.” Hume adopts the
personal perspective of a judicious spectator concerned with the observa-
tion of his solitary operations of his mind in order to find the appropriate
motives. It cannot be reason since reason is solely concerned with the
logical relations between ideas within the mind without any regard to
matters of fact. Besides “morals excite passions, and produce or prevent
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actions. Reason of itself is utterly impotent in this particular. The rules
of morality, therefore, are not conclusions of our reason.” When Hume
looks within his own mind the motives to actions are based upon the
impressions of pain and pleasure produced by “the very view and con-
templation of certain characters and passions.” The impressions of pain
and pleasure account for the causal origin of moral ideas and also supply
the standard of approval or disapproval concerning the moral character of
human beings since these sentiments “are not only inseparable from vice
and virtue, but constitute their very nature and essence.” The foundation
of morality is grounded in sentiments of feelings of pleasure and pain
that account for the causes of virtue and vice and consequently account
for their effects as expressed in behavior or by means of the use of words
that refer to feelings of praise or blame related to the circumstances of
utility. It follows that morality is “more properly felt than judg’d of ”
as expressed in moral judgements concerning the merit or demerit of
human actions as signs of the moral character of human beings. Hume
rejects the cognitive view that moral judgements express moral beliefs that
can be true or false in favor of the non-cognitive view that moral judge-
ments only express moral sentiments of sympathy and antisympathy of the
human character in terms of the standard of utility related to virtues and
vices.

Hume proceeds upon the naturalistic account of social interaction to
account for the socialization of human animals based upon the use of the
moral vocabulary to express and evoke sentiments of praise and blame
concerning the proper human character and related behavior. As Hume
puts it, “to have the sense of virtue, is nothing but to feel a satisfaction
of a particular kind from the contemplation of a character. The very feel-
ing constitutes our praise or admiration.” The feeling of satisfaction is
sympathy that is rooted in what is useful or agreeable for human beings
as manifested in the natural virtues of personal merit as opposed to the
demerit of vices. Thus “personal merit consists altogether in the posses-
sion of mental qualities, useful or agreeable to the person himself or to
others” as manifested in love, benevolence and humanity.65 By contrast,
Hume puts “celibacy, fasting, penance, mortification, self-denial, humil-
ity, silence, solitude, and the whole train of monkish virtues” within the
catalogue of the vices since they “neither advance a man’s fortune in
the world, nor render him a more valuable member of society; neither
qualify him for the entertainment of company, nor increase his power of
self-enjoyment.” What matters for individuals is to advance their fortunes
by means of work and keep the reward of their labors in order to live a
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respectable and profitable life. This requires the socialization of human
beings and they engage in moral discourses in terms of feelings based
upon the solitary operations of the mind to produce the appropriate atti-
tudes concerning the moral character of human beings in terms of virtues
and vices. The moral relations are causal relations between facts in the
world that are the subject matter for the scientific study of morality from
the personal perspective of the judicious spectator using the inductive
method of reasoning to formulate the laws of moral character grounded
in the principle of utility that can be used to explain and evaluate human
behavior.

Reid challenges Hume’s view by holding that he overlooks the social
operations of the mind related to the use of rational principles of truths
and moral principles of human goods. Morality is grounded in “the moral
faculty of conscience” or practical reason as “an intellectual and active
power of the mind” that is manifested in “the conceptions of right and
wrong in human conduct, of merit and demerit, of duty and moral obli-
gation, and our other moral conceptions; and that, by the same faculty,
we perceive some things in human conduct to be right, and others to
be wrong; that the first principles of moral are dictates of this faculty;
and that we have the same reason to rely upon those dictates, as upon
the determinations of our senses, or our other natural faculties.”66 Reid
rejects Hume’s maxim and holds that actions to be moral actions must
be grounded in moral motives. It is also the case that the normative con-
cepts are “too simple to admit of a logical definition” and thus “cannot
be resolved into that of interest, or what is most for our happiness.” In
a similar way, the moral concepts of what is good or bad are not a mat-
ter of feelings but “the offspring of reason and can only be in beings
endowed with reason.” The normative and moral concepts express ratio-
nal principles of human actions and serve as moral motives for the actions
performed by human beings as rational agents. Thus morality is related
to human agency. This is Reid’s rationalistic account of the socializa-
tion of human beings in relation to the social operations of the mind
as manifested in moral discourses as communicative relations that turn
human beings into rational persons and responsible agents by means of
the expression of beliefs concerning the moral character of persons as well
as the merit or demerit of their actions grounded in rational principles.
Thus Reid subscribes to the cognitive view that moral judgements express
beliefs that can be true or false. To be sure, there is also room for moral
discourse as an exchange of moral expressives grounded in feelings of
love and hatred. This is Hume’s account of moral discourse based upon
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the solitary operations of the mind that reduces judgements of moral
beliefs to be expressives of moral feelings. This is a distortion of moral
discourse since it overlooks the primacy of the social operations of the
mind as manifested in the interpersonal perspective among persons and
their expressions of what there is reason to believe, to do and to feel based
upon the principles of veracity and credulity. As Reid puts it,

This doctrine, therefore, that moral approbation is merely a feeling without

judgement, necessarily carries along with it this consequence, that a form

of speech, upon one of the most common topics of discourse, which either

has no meaning, or a meaning irreconcilable to all rules of grammar and

rhetoric, is found to be of common and familiar in all languages, and in

all ages of the world, while every man knows how to express the meaning,

if it have any in plain and proper language. Such a consequence I think

sufficient to sink any philosophical opinion on which it hangs.

Hume buttresses his account of morality and moral reasoning by reference
to the capital difference between reasoning in terms of “propositions, is,
and is not” and reasoning in terms of propositions with “an ought, or an
ought not” that has been overlooked “in every system of morality.”67 To
be sure, Hume is right that it is impossible to derive ought propositions
from is propositions, but this is solely a matter of logic. It does not follow
that ought propositions are expressions of sentiments nor that the use of
the inductive method of reasoning is the only scientific method that turns
morality into a scientific subject as Hume invites us to believe. For Reid,
morality is grounded in the use of practical reason that implies that moral
reasoning is a matter of using moral principles to arrive at what there is
moral reasons to believe, to do and to feel with respect to persons and
their conduct.

3.6 Justice, law and social interaction

Hume next considers human beings and their relations to external objects
or property based upon his naturalistic view that is advanced as an attack
upon the theories of natural law or natural rights relying upon the fiction
of “the state of nature, or that imaginary state, which preceded society.”68

The fiction can be used to refer either to the state of “men in their savage
and solitary condition” or to the state “like that of the golden age, which
poets have invented; only with this difference, that the former is describ’d
as full of war, violence and injustice; whereas the latter is painted out to
us, as the most charming and peaceable condition, that can possibly be
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imagin’d.” The common feature of these fictitious states is that “there
was no such thing as property; and consequently cou’d be no such thing
as justice or injustice” and the same holds “with regard to promises.”
However, the state of nature is “a mere philosophical fiction, which never
had, and never cou’d have any reality” since it is based upon the conception
that “all society and intercourse (are) cut off between man and man.”
This is to endorse Jean-Jacques Rousseau’s view that human beings in the
state of nature “maintained no kind of intercourse with one another, and
were consequently strangers to vanity, deference, esteem, and contempt;
they had not the least idea of meum and tuum, and no true conception
of justice; they look upon every violence to which they were subjected,
rather as an injury that might easily be repaired than as a crime that ought
to be punished; and they never thought of taking revenge, unless perhaps
mechanically and on the spot, as a dog will sometimes bite the stone which
is thrown at him.”69 Hume proceeds upon Rousseau’s account and holds
that “it seems evident, that so solitary being would be as much incapable
of justice, as of social discourse and conversation.” For Hume, even the
savage condition that precedes society “may justly be esteem’d social” since
human beings are necessarily born and socialized within a family. Thomas
Hobbes does not deny this in his account of the state of nature. Rousseau’s
account that human beings are not sociable in the state of nature is rejected
by Hobbes since human beings engage in social interaction.70 For Hobbes,
the state of nature is the social condition that human beings are in when
there is no government and this is not a mere philosophical fiction but
an empirical reality that has some historical support as manifested in
the life among Indians in America and among present sovereign nation
states. Hume also holds that “the state of society without government is
one of the most natural states of men,” although it is “impossible they
shou’d maintain a society of any kind without justice.”71 For Hobbes,
the state of nature is the natural condition of human beings as rational
persons engaged in social interaction based upon the natural right to self-
preservation that is related to the fundamental law of nature “that every
man, ought to endeavour Peace, as farre as he has hope of obtaining it;
and when he cannot obtain it, that he may seek, and use, all helps, and
advantages of Warre.”72 It follows that the state of nature is not opposed
to a state of social conditions but to a state of organized civil conditions
that is brought about by human beings as rational agents as manifested in
a commonwealth. It is interesting to notice that Kant endorses Hobbes’s
conception of the state of nature. As Kant puts it, “a state of nature is not
opposed to a social but to a civil condition, since there can certainly be
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society in a state of nature, but no civil society (which secures what is
mine or yours by public laws).”73

For Hobbes, the natural right to self-preservation is an end that implies
the natural right to use the appropriate means to pursue this end and it is
this situation that is a cause of conflict that creates war. However, Hume
overlooks that war is not grounded in “men’s untamed selfishness and
barbarity” but in conflicting passions of honour and power. For Hobbes,
the state of nature has an epistemic character since every individual is
a rational agent and judge of what seems to be right or wrong to do,
and this leads to war since there is no common standard of what is right
or wrong or any common authority to decide conflicts among human
beings. As rational agents they also share the end to endeavour to establish
peace enjoined by the law of nature. This is the natural condition among
human beings that raises the epistemological question how to establish
the authoritative meaning of the normative vocabulary to be used to con-
trol and regulate human conduct in order to achieve the common good of
peace. Hobbes provides the answer by reference to covenants among indi-
viduals to introduce the human institution of the sovereign that turns the
state of nature into a civil state or commonwealth. The political authority
of the sovereign is grounded in the consent of the people that makes the
sovereign the epistemic authority to determine the meaning of the nor-
mative vocabulary of what is right or wrong, just or unjust. The sovereign
is also authorized to act as the supreme legal authority to make, apply
and enforce the law to secure the end of coordination and peace among
competing individuals. The law is the positive law that is grounded in the
will of the sovereign as expressed in his commands to his subjects that
are bound to observe them. The authority of the sovereign accounts for
the validity and normativity of the law that can be enforced, if necessary
by means of the use of coercive sanctions. This is so since the sovereign
is also endowed with the supreme physical power to enforce the law and
this accounts for the efficacy of the law. In this way

every man may know, what Goods he may enjoy, and what actions he may

doe, without being molested by any of his fellow subjects: And this is it men

call Propriety. For before constitution of Sovereign Power all men had right

to all things; which necessarily causeth Warre: and therefore this Proprietie,

being necessary to Peace, and depending on Sovereign Power, is the Act of

that Power, in order to the publique peace.74

Since the sovereign makes the law, “the law is the public conscience”
that brings an end to the conflict between human beings since they have
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undertaken to submit to “the publique reason” of the law instead of follow-
ing “our own Private Reason.” It is the law that determines the conceptual
meaning of what is right or wrong and this implies that “no law can be
unjust” since the positive law is the standard of justice. It does not follow
that there can be no wrong law. The positive law can be put to the test in
terms of what is good or bad in relation to the standard of utility.

Hume rejects the state of nature as a fiction in favor of the savage state of
society as the reality that precedes the state of human society and govern-
ment. He also rejects that human beings have any natural rights, even the
right to self-preservation since self-preservation is solely a biological fact
that determines individuals to live together in relationships to sustain and
preserve life within the scarce resources provided by the physical environ-
ment. The savage state of society is composed of competing individuals
engaged in social interaction with objects in order to satisfy their needs
and wants. Hume applies his naturalistic account of social interaction
as causal interaction among human beings and their natural propensi-
ties that lead to conflicts “which proceed from the concurrence of certain
qualities of the human mind with the situation of external objects. The
qualities of the mind are selfishness and limited generosity: And the sit-
uation of external objects is their easy change, join’d to their scarcity in
comparison of the wants and desires of men.”75 From the personal per-
spective of social interaction, human beings are engaged in the pursuit
of objects not only in order to satisfy their desires to survive but also to
satisfy their wants grounded in avarice.

This avidity alone, of acquiring goods and possessions for ourselves and our

nearest friends, is insatiable, perpetual, universal, and directly destructive

of society. There scarce is any one, who is not actuated by it; and there is no

one, who has not reason to fear from it, when it acts without any restraint,

and gives way to its first and most natural movements.

It follows that the savage state of society has an epistemic character since
human beings are possessive animals in pursuit of objects without any
common standard or authority to settle conflicts. Thus Hume faces the
epistemological question to establish the existence of a common standard
concerning the meaning of the normative vocabulary that can be used to
decide conflicts and provides the answer by reference to the nature and
situation of human beings.

For Hume, property “may be look’d upon as a species of causation;
whether we consider the liberty it gives the proprietor to operate as he
please upon the object, or the advantages, which he reaps from it.”76
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Causation is involved not only in the relation between the proprietor
and the object but also in relations between proprietors. The question
is to present an account of these relations. Hume applies his naturalistic
account of the causal relation between natural events to present a natu-
ralistic account of the relations between the proprietor and his operations
upon the object that produces various effects. With respect to causal rela-
tions between events Hume holds that reason cannot reveal any inherent
necessity between causes and effects. Thus the necessity is located within
the human mind based upon the use of human imagination and the
impact of custom. With respect to the relation between human beings
and external objects, reason cannot discover any natural relations and
Hume rejects that justice “is founded on reason, or on the discovery of
certain connexions and relations of ideas, which are eternal, immutable
and universally obligatory.”77 This fits with Hume’s view that the physical
nature is devoid of any meaning or values and the corollary is the rejec-
tion of the appeal to “the reason of the thing” advanced within theories of
natural law and natural rights. It also follows that the relation cannot be
natural but is a moral relation since “the property of an object, when taken
for something real, without any reference to morality, or the sentiments of
the mind, is a quality perfectly insensible, and even inconceivable.” This
fits with Hume’s view that the meaning of the normative vocabulary can
only be found within the human mind but the meaning is not grounded
in reason but in sentiments of pain and pleasures in relation to human
artifice based upon utility. This implies the rejection of the theories of
natural law and natural rights that hold that morality is based upon rea-
son as manifested in the universal and natural right to self-preservation.
For Hume, morality is solely a matter of desires or sentiments and in
this respect, “’tis certain we can naturally no more change our own sen-
timents, than the motions of the heavens.” However, human beings are
intelligent and inventive animals and introduce the virtue of justice as a
useful device that makes it possible to curb and control the vice of avidity
that is a threat to the existence of society among possessive individuals.
Justice is an artificial virtue since it is invented by human beings in con-
trast to the natural virtue of benevolence inherent in human nature. In
another sense the virtue of justice is natural virtue or sentiment that can
be used to control and direct sentiments with respect to the possession
of objects as manifested in “the laws of society; that is by the laws of
justice.”

Like Hobbes, Hume holds that it is the law that is crucial for the existence
of civilized conditions among human beings and the foundation is found
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in “a convention enter’d into by all the members of society to bestow
stability on the possession of those external goods, and leave every one
in the peaceable enjoyment of what he may acquire by his fortune and
industry.”78 Hume is adamant that this convention “is not of the nature of
promise” since promises only arise from human conventions. For Hobbes,
it is possible for human beings to promise and enter into contracts in
the state of nature but this is ruled out by Hume since fidelity is not
a natural virtue nor is there any natural obligation to keep promises
among “rude and savage men” living in the state of society that precedes
the state of human society and government produced by conventions.
These conventions are based upon the solitary operations of the mind as
expressed in the exchange of sentiments concerning the proper behavior
with respect to objects. Thus

I observe, that it will be for my interest to leave another in the possession

of his goods, provided he will act in the same manner with regard to me.

He is sensible of a like interest in the regulation of his conduct. When this

common sense of interest is mutually express’d, and is known to both, it

produces a suitable resolution and behaviour.

There are conflicting interests among human beings with respect to the
possession of external objects but Hume holds that there is “a sense of
interest suppos’d to be common to all.” The sense of common inter-
est is grounded in the solitary operations of the mind as manifested in
behavioral patterns in relation to other people. As Hume puts it, “I see
evidently, that when any man imposes on himself general inflexible rules
in his conduct with others, he considers certain objects as their property,
which he supposes to be sacred and inviolable.” The fact that an individ-
ual has imposed a rule for his own behavior leads to the expectation that
other individuals will regulate their behavior in a similar way and this
is the foundation for social interaction among human beings that lead
to them producing conventions that mould the behavior of individuals
to the interests of other individuals with the result “that every one has
acquir’d a stability in his possessions.” However, this convention is not
self-enforcing among acquisitive beings since the expectation that some-
thing will happen does not give assurance that the expectation will be
satisfied until a common authority is found to guard and protect it. This
is the common perspective that is provided by the existence of government
and the laws of justice that constitute the crucial difference between the
savage condition and the human condition since “without justice, society
must immediately dissolve, and every one must fall into that savage and
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solitary condition, which is infinitely worse than the worst situation that
can possibly be suppos’d in society.”79

For Hume, the laws of justice are solely based upon the principle of
utility that provides the foundation for the authoritative meaning of the
normative vocabulary concerning the relations between human beings
and objects as well as the relations between human beings. In this way the
laws can be used to change the situation of human beings by transforming
their impressions that these relations are natural and contingent relations
into impressions that they are moral and stable relations. The stability is
supported by the use of the law that turns the moral relations into legal and
uniform relations. This accounts for the validity and normativity of the
law but what is more important is the efficacy of the law as a causal impact
upon the minds of human beings. The maintenance of the laws of justice
is the cause that produces the effect upon the minds. The result of the
operation of the laws of justice is that “there immediately arise the ideas of
justice and injustice; and also those of property, right and obligation. The
latter are altogether unintelligible without first understanding the former.
Our property is nothing but those goods, whose constant possession is
establish’d by the laws of society; that is by the laws of justice.”80 As Hume
also puts it “nor is the expression improper to call them laws of nature;
if by natural we understand what is common to any species, or even if
we confine it to mean what is inseparable from the species.” The concep-
tual meaning of the normative vocabulary is rooted in human feelings or
sentiments of pleasure and pain as manifested in the laws of nature. Black-
stone also refers to human feelings of pain and pleasure by reference to
god’s will and wisdom to pass the laws of nature. Hume appeals to human
nature and the good of mankind that is served by the principle of utility
related to the human invention of the laws of nature. For Hume, there are
“three fundamental laws of nature, that of the stability of possession, of
its transference by consent and of the performance of promises. “’Tis on
the strict observance of those three laws, that the peace and security of
human society entirely depend, nor is there any possibility of establishing
a good correspondence among men, where these are neglected. Society is
absolutely necessary for the well-being of men; and these are as necessary
to the support of society.” These laws are human contrivances that are
invented to work upon the human mind in order to harness the natural
passions and channel them to work in appropriate ways in the pursuit of
objects that satisfy human wants and needs. In this way the laws operate
not only to secure the subsistence and well being of the individual but also
to serve the common good concerning the security of life and property of
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possessive individuals in the pursuit of happiness. This calls for sympathy
that is assisted and maintained by “custom and education” since parents
are “induc’d to inculcate on their children, from their earliest infancy, the
principles of probity, and teach them to regard the observance of those
rules, by which society is maintain’d, as worthy and honourable, and
their violation as base and infamous.” Thus the operation of the virtue
of justice is primarily related to the character of human beings informed
by the laws of justice to behave appropriately in relation to other people
and their property. What is distinctive about a just human being is that
the mind is influenced by “the sentiments of honour,” that is the sen-
timent of self-interest to honor the rules governing possessions that is
extended to include a sentiment of public interest that it is to the mutual
advantage of human beings to follow the rules concerning property and
contract.

In this way Hume’s account can also be adduced to support “a common
law conventionalism,” to use Postema’s expression.81 Hume’s account
supports a theory of institutions of property and contract grounded in
the idea that “public utility is the sole origin of justice” as manifested in
“the particular laws, by which justice is directed, and property determined”
within a political society.82 The existence of a political or civilized society is
necessary for the preservation of life among human beings and this makes
it a matter of concern to have rules that determine issues of conflict among
self-seeking individuals engaged in the pursuit of external goods. Thus the
conceptual meaning of the legal vocabulary of what is right and wrong,
just and unjust is imposed by human beings grounded in the principle
of utility as manifested in “statutes, customs, precedents, analogies and
a hundred other circumstances.” This accounts for the validity of the
law and its normative force to regulate and coordinate human behavior
and secure the stability of property and contract among human beings.
Human beings have a fundamental desire to improve their lives and the
existence of law functions as a cause that determines the behavior of people
as the effect. This requires that the law has a causal impact upon the minds
of people in order to produce the effect of regularities of behavior. What
matters is therefore the efficacy of the law that is brought about by the
enforcement of the law by the courts. The strict enforcement of the law
enables human beings to engage in causal reasoning with respect to what
happens in society since the laws are applied to work upon the mind
and this makes it possible to predict the outcomes that the courts will
have for a particular conflict. The regular enforcement of the law will
have an impact in advance upon the behaviour of the parties and this
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is of mutual advantage for human beings as acquisitive and possessive
individuals concerned with the satisfaction of their wants and needs. Thus
it matters enormously that the existing laws of property and contract are
maintained in order to support social interaction among individual agents
and coordinate their behavior to work in the appropriate ways and secure
and protect the fruits of their labors. This is in turn related to legal science
having the task to provide information about the working of the law from
the personal perspective of a judicious spectator.

Hume’s naturalistic view has been influential and leads Bentham to see
“that utility was the test and measure of all virtue.”83 The principle of
utility is not only the fundamental principle for the evaluation of the law,
it is also the fundamental principle for decision making within the law
related to expectations regarding beliefs concerning the conduct of public
officials and private persons. This leads Bentham to reject custom and the
common law in favour of the project “to frame for each nation a complete
new code in point of substance as well as form.” Hume’s naturalistic view
has also informed Hart’s influential account of the “minimum content of
natural law.”84 It has also been challenged by Reid.

Like Hume, Reid holds that it is important to consider the nature and
situation of human beings but Hume’s account is grounded in the soli-
tary operations and ignores the social operations of the mind. It is the
social operations of the mind that make it possible for human beings to
become rational persons and responsible agents having the capacity to
be governed by laws of their own making or invention. The invention
of rules is based upon the use of the faculty of conscience or practical
reason that determines the conceptual meaning of the moral vocabulary
of what is right or wrong or just and unjust in relation to what there is
reason to believe and do. The existence of reason is the crucial difference
between animals and human beings since animals lack reason due to the
lack of the social operations of the mind and are only governed by the
mechanical and animal principles that produce and coordinate various
modes of natural behavior to serve fixed ends. Animals can also be trained
artificially to produce learned behavior to certain ends by discipline but
“they are not capable of self-government” in the sense of being governed
by conceptions of rules of conduct and the obligation to obey them.85

Only human beings have the capacity to govern themselves as free agents
and authors of their own actions to pursue ends governed by the use of
reason. A free agent is a being whose behavior counts as his own actions
since they are brought about by the exercise of the will informed by rea-
son to pursue ends set by him. As an author of the action, the agent is in
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control of the exercise of his intellectual and active powers to make
decisions about what to do or not to do. Hence it follows that the agent
can be held accountable for his commissives as well as for his omissives.
This is manifested in communicative relations between persons as agents
since they have the linguistic capacity to present an answer for their con-
duct in relation to the social environment of other people and the physical
environment of objects and events. This is causation in relation to human
agency in terms of reasons for action as opposed to causation in relation
to objects or events in terms of causes of behavior.

Hume’s account of justice is based upon causation in relation to human
beings and the possession of objects as regulated by laws of justice within
the state of a civilized society. For Reid, the implication is that “in the state
of nature, there can be no distinction of property” and he arrives at the
conclusion that “Mr Hume’s state of nature is the same with that of Mr.
Hobbes.”86 For Hobbes and Hume, there is no property in the state of
nature because there is no stability of possessions, but there is also a cru-
cial difference. Hobbes proceeds upon the conception of human beings
as rational persons having the natural right to self-preservation and the
capacity to perform actions dictated by the fundamental law of nature as
a rule of reason that enjoins them to seek peace. Hume rejects the exis-
tence of the natural right to self-preservation in favor of the natural desire
to possess shared by all human beings that is controlled and regulated
by “the laws of nature” to establish peace. But Hume’s use of the phrase
differs from Hobbes. For Hobbes, a law of nature is a rule of reason, that
is, it is constituted by reason concerning human conduct and the rule
can be found by the use of reason. By contrast, Hume’s laws of nature
are invented by human beings in relation to the solitary operations of
the feelings and this invention “proceeds immediately from original prin-
ciples, without the intervention of thought or reflexion.”87 The original
principles are the mechanical and animal principles of desires and will
that produce regularian behavior that can be observed and accounted
for in the same way as mechanical regularities between billiard balls can
be observed and accounted for in terms of natural laws of movement.
This is causation between events as opposed to causation in relation to
human beings having the capacity to be authors of their own actions. For
Hume, human beings are not acting but acted upon or moved to follow
the prevailing laws of justice within the political society. This is conducive
for social cooperation and coordination among individuals and useful
for the maintenance of peace. Human beings can behave securely based
upon the expectations that there are natural uniformities between natural
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events. In a similar way human beings can behave securely based upon
the expectations that there are social uniformities between social events.
But in both cases, the expectations are based upon event causation about
what will happen to a human being as opposed to the expectation of
what is due to a person that is crucial for agency causation. Hume rejects
agency causation in favor of event causation and this fits with his view
that human beings are intelligent animals that behave according to the
physical laws of nature as well as the laws of justice. Human beings can-
not change the former and the implication is that this also holds for the
human laws of nature. Hume’s naturalistic view of justice cannot be said to
advance a natural law theory but it can be used to reinforce a common law
conventionalism.

Reid rejects Hume’s view that public utility is the only foundation for
the law since this is to ignore that there is “a natural principle in the consti-
tution of man, by which justice is approved, and injustice is disapproved
and condemned.”88 This implies that justice is not an artificial but a nat-
ural virtue related to the use of practical reason and moral principles to
inform the form and content of laws within the political society. Among
these principles is the principle of utility to procure what is good and bad
either to us or to society that is invoked by Hume to account for the virtue
of justice. If Hume is right then “justice can have no merit beyond its
utility to procure utility.” However, Hume is wrong since he ignores that
there is “an intrinsic worth in justice, and demerit in injustice” grounded
in reason that can be discerned by every human being as a rational person
and moral agent. This is manifested in use of language to express rules of
conduct in terms of the concept of injury that is related to the concepts of
moral obligation and justice. Animals cannot be moral or virtuous and
Hume explains this by reference to the lack of the appropriate feelings
related to virtues and vices. By contrast, Reid considers that animals can-
not act as moral agents since they lack reason and the use of language that
makes it possible to distinguish between being hurt and being injured.
Animals can be hurt but only human beings can be injured. As Reid
puts it,

every man, capable of reflection, perceives, that an injury implies more

than being hurt. If I be hurt by a stone falling out of the wall, or by a flash

of lightning, or by a convulsive and involuntary motion of another man’s

arm, no injury is done, no resentment raised in a man that has reason. In

this, as in all moral actions, there must be the will and intention of the

agent to do the hurt.
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Perhaps this is a slip for the term “injury” that is used by persons to
refer to the rational motive of resentment or indignation that entitles a
person to respond as expressed in judgements of condemnation related
to justice in contrast to being hurt that only leaves room for judgements
of disapproval.

There are various ways in which a human being can be injured that is
related to the morality of justice that serves as the foundation for the exis-
tence of natural rights. Every man has the natural right to self-preservation
that implies a right to the necessary means of life. “And that justice which
forbids the taking away the life of an innocent man, forbids no less the
taking away from him the necessary means of life. He has the same right
to defend the one as the other; and nature inspires him with the same
resentment of the one injury as of the other.”89 Every man also has the
natural right of liberty, and this “implies a right to such innocent labour
as a man chooses, and to the fruit of that labour. To hinder another man’s
innocent labour, or to deprive him of the fruit of it, is an injustice of the
same kind, and has the same effect as to put him in fetters or in prison,
and is equally a just object of resentment.” These rights are related to “that
some kind, or some degree, of property must exist wherever men exist,
and that the right to such property is the necessary consequence of the
natural right of men to life and liberty.” These rights exist in the state of
nature in which

every man’s property was solely at his own disposal, because he had no

superior. In civil society it must be subject to the laws of that society. He

gives up to the public part of that right, which he had in the state of nature,

as the price of that protection and security which he receives from civil

society. In the state of nature, he was the sole judge in his own case, and

had right to defend his property, his liberty, and life, as far as his power

reached. In the state of civil society, he must submit to the judgment of the

society, and acquiesce in its sentence, though he should conceive it to be

unjust.

Hume’s account of justice ignores the existence of natural rights to life
and liberty and is restricted to a narrow account concerning property and
contract. As Reid puts it, Hume “seems to have taken up a confined notion
of justice, and to have restricted it to a regard to property and fidelity in
contracts. As to other branches he is silent. He nowhere says, that it is
not naturally criminal to rob an innocent man of his life, of his children,
of his liberty, or of his reputation.”90 Even Hume’s confined account of
justice is mistaken since it is based upon the solitary operations of the
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mind. Thus Hume holds that justice is rendered useless “if every man
has a tender regard for another, or if nature supplied abundantly all our
wants and desires.”91 Hume refers to the poetical account of the state
of nature composed of solitary individuals but this overlooks the social
operations of the mind used in communicative relations between persons.
Even within a state of abundance a person may injure another person and
thus perform an unjust action and even if persons are benevolent, justice
is required between persons. In the opposite case of the state of nature in
terms of the “extreme want of all common necessaries,” the strict laws of
justice are not suspended but required as manifested in the equal distribu-
tion of food. The same applies in cases of war since justice authorizes the
use of force for self-defence and for the reparation of intolerable injuries.
In criminal cases in which a person is convicted, it is not the case that “the
ordinary rules of justice are, with regard to him, suspended for a moment,”
since justice requires that a person be convicted according to the laws of
justice.

Hume presents the action of “willful murder” in order to examine it

to see if you can find that matter of fact, or real existence, which you call

vice. In which-ever way you take it, you only find certain passions, motives,

volitions and thoughts. There is no other matter of fact in this case. The

vice entirely escapes you, as long as you consider the object. You never

can find it, till you turn your reflexion into your own breast, and find a

sentiment of disapprobation, which arises in you, towards his action. Here is

a matter of fact; but ’tis the object of feeling, not of reason. It lies in yourself,

not in the object. So that when you pronounce any action or character

to be vicious, you mean nothing, but that from the constitution of your

nature you have a feeling or sentiment of blame from the contemplation

of it.92

This is Hume’s account of moral motivation that holds moral motiva-
tion is not only a matter of beliefs or reasons but also requires that the
person has the appropriate feelings or preferences in order to perform
an action. As Reid points out, the implication for the office of a judge
is that “mankind have very absurdly called him a judge; he ought to be
called a feeler.”93 For Reid, beliefs alone can serve as motivating reasons
for actions as well as provide the reasons that justify the actions. Thus
after the circumstances of the case are known to the judge, the judge has
to make a decision whether the person is guilty or not, and this decision
is motivated and justified by reference to the law as reasons for belief and
action as manifested in his judgment.
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Hume’s account of promises as “mere artificial contrivances for the
convenience and advantage of society” is also false since it overlooks that
a promise is not a solitary act of the will expressed in words but a social act
of the mind that is expressed by means of propositions accompanied with
understanding and will to become bound to perform an obligation in
relation to another person, accepting the promise. Hume also confounds
the intention to become bound that is a social act of the mind in relation
to another person with the intention to perform that is a solitary act of the
mind that neither constitutes nor dissolves the obligation of being bound.
Hume reduces the institution of promises to be a legal institution and this
overlooks that promises exist prior to and independently of the positive
law as a moral and human institution based upon the social operations
of the mind and grounded in the principles of truth and veracity that
are decisive for trust among human beings. Hume concurs that trust
is important but his account of promises implies that there can be no
promises in the state of nature. For Hume, government is not grounded
in promises but in conventions based upon utilitarian considerations.
In this way trust can be maintained by means of the maintenance of
the law. By contrast, Reid holds that contract is the foundation for the
government having the task to secure the natural rights to life, liberty
and property by means of laws prescribing the proper procedures that
turn rules into legal rules or valid laws that direct and regulate the natural
rights. The natural rights are prior to the making of positive laws and
provide the moral standard that inform the content of the valid law on
the one hand and provide the standard for the evaluation of the law on
the other. Reid rejects Hume’s view that justice is founded upon utility.
It is rather the other way round that “honest citizens, though subject to
no laws but their own making, far from making utility the standard of
justice, made justice to be the standard of utility.”94 As noticed above,
Reid holds that the human faculties are trustworthy but also fallible and
this may lead to mistakes concerning what is true as well as what is right.
As Reid puts it, “as all the works of men are imperfect, human laws may
be unjust; which could never be, if justice had the origin from the law, as
the author (i.e. Hume) seems here to insinuate.” Reid refers to Hume’s
account that the laws of justice are recorded in propositions concerning
human behavior in relation to property and the conceptual meaning of
the legal vocabulary is based upon feelings of what is just or unjust. It
follows that the law embodies justice and the corollary is that the moral
standard for the evaluation of law cannot be natural rights and justice
based upon reason. The only standard is utility to produce what is of
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advantage or disadvantage to human beings in terms of happiness based
upon feelings of pleasure and pain. This is the foundation for the law that
can be enforced, if necessary by means of use of coercive sanctions. By
contrast, Reid holds that the proper standard is not utility grounded in
sentiments but justice grounded in reason that respects “the true dignity
of our nature” as rational persons and responsible agents. This implies
that the normative force of the law is grounded in sanctions in the sense
of acceptance and respect for the law as reasons for belief and action. To
be sure, the law can be enforced by the use of coercive sanctions but this
concerns the question of the efficacy of the law that is distinct from the
question of the validity and normative of law to secure the legal conditions
for persons to live a life as autonomous agents.

Hume holds that contract and property are legal institutions estab-
lished by the positive laws of justice that secure the conditions that make
it possible for human beings to live a happy life. In this respect “it appears
evident that the ultimate ends of human actions can never, in any case, be
accounted for by reason, but recommend themselves entirely to the sen-
timents and affections of mankind, without any dependence on the intel-
lectual faculties.”95 Hume’s naturalistic account leads the instrumental
account of reason that holds that human beings are rational and acquis-
itive agents that are driven by self-interest to operate within the existing
legal structure in order to satisfy their needs and wants in the pursuit of
happiness. The laws of justice are solely grounded in human conventions
in terms of the utility of circumstances and this implies that they can in
principle be altered and even abolished without any affront to principles
of corrective and distributive justice. The adherents of the common law
block this implication by reference to the settled laws that are the founda-
tion for social interaction among human beings in terms of the stability of
expectations that is the requisite for the peace and interest of society. The
common expectation of the appropriate effects of the working of the law
is a matter of public utility that strongly suggests that it is neither useful
nor beneficial to change the law by legislation. However, as Pollock puts
it, “Acts of Parliament might at first sight be likened to catastrophic events
which cannot be predicted; but it is easily seen that this would be a hasty
and imperfect simile. For their actual operation is not to produce catas-
trophic results, but to introduce new sets of conditions which must be
taken into account in future predictions.”96 It follows that human beings
can use the principle of utility as the decision principle in relation to the
social conditions brought about by the use of statutory law. The language
of natural rights is replaced with the language of security of expectations.
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As Bentham puts it, “instead of rights, talk of expectations” as the rational
foundation for belief and action. In a similar way, the talk of natural rights
against the government must be replaced with the language of “securities
against misrule.”97 Thus the law can be justified by human preferences
based upon the principle of utility to serve the aim of organizing and
facilitating social interaction in terms of causal relations between human
beings as rational and solitary agents engaged in the pursuit of happiness.
For Reid, the law is rather justified by reference to reason informed by the
intellectual and moral principles of justice that enable human beings to
engage in social interaction in terms of communicative relations between
rational and communal agents with respect to what there is reason to
believe and to do. In this respect, reason can be used not only in a sub-
stantive way to deliberate about the ends but also in an instrumental
way to deliberate about the appropriate means to achieve human ends by
means of the law grounded in the respect of the dignity of human beings
as rational persons and responsible agents.

3.7 Jurisprudence, law and custom

As Reid points out, custom and law are examples of the social operations
of the mind that involve social interaction between an author and his
utterance on the one hand and the auditor and his attitude on the other.
This raises the jurisprudential question concerning the understanding of
this relation that is addressed by the analytical approach advanced by
Bentham and Austin. This is the imperative theory of law that holds that
the author can only be the sovereign who regulated the conduct of the
auditors or subjects by means of his commands that can be enforced, if
necessary, by the use of coercive sanctions. As Austin puts it, “every law
is a command that is laid down for the guidance of an intelligent being
by an intelligent being having power over him.”98 The intelligent beings
are human beings of sovereign and subjects and this raises the question
how they are identified. Bentham and Austin follow Hume and reject the
appeal to natural law and social contracts in favor of the appeal that they
are to be identified by reference to social facts. As Bentham puts it, “the
ultimate efficient cause of all power of imperation over persons is a dis-
position on the part of those persons to obey: the efficient cause then of
the power of the sovereign is neither more nor less than the disposition to
obedience on the part of the people.”99 It follows that customary ways of
conduct among people are important for the position of the sovereign as
“the constituent cause” that brings about the law as a human and social
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institution to regulate the social condition among people as rational
agents. The identification and institution of the sovereign is the foun-
dation for the distinction between the source of law in the legal sense
based upon the agency of the sovereign as manifested in the rules of pos-
itive law as opposed to the source of law in the moral sense based upon
the agency of individuals as manifested in the rules of positive morality.
The sovereign may be influenced by the rules of positive morality but the
validity of the legal rules depends solely upon the will of the sovereign.

As Bentham points out there are different kinds of laws, there is the ordi-
nary class of laws prescribing what people shall do or “laws in subditos or in
populum” and there is the “transcendent class of laws” prescribing to the
sovereign what he shall do when making the law or “laws in principem.”100

Bentham’s distinction is akin to Hart’s distinction between primary rules
and secondary rules and it is the secondary rules that matter for the mak-
ing of law since they are concerned with the ontological requirements
that turn rules into valid legal rules and the epistemological requirements
concerning the identification of the persons having the authority to make
the law by means of the appropriate procedures. This raises the question
of the status of the secondary rules that is answered by Austin in terms of
positive morality and by Bentham in terms of constitutional law. In both
cases, the validity of the law demarcates the area governed by legal rules in
contrast to the area governed by non-legal rules in terms of morality, pru-
dence, customs and fashions that may have an influence upon the content
of the law. This raises the question of the content of the secondary rules
since they may not only refer to formal requirements but also to substan-
tive requirements in terms of moral principles for the making of the law
as reasons for belief and action. Bentham’s imperative theory confines
the content of the constitutional rules to be concerned with the formal
requirements with respect to persons and their actions. What seems to
me to be important to stress is that the legislator is both law-maker and
law-giver at the same time since the law is made according to the consti-
tutional or secondary rules that are mentioned and used simultaneously
as guides and measures for the making and declaration of valid legal rules
in terms of laws in populum or primary rules. In this respect, legislation is
an acknowledged procedure that authorizes persons to act as legislators
for the making of valid law in terms of statutory laws. It may also be the
case that customary law serves as an independent and separate procedure
based upon secondary rules that authorize people to act as legislators for
the making of valid law in terms of customary law. The valid legal rules
have normative force as binding reasons for belief and action since the
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legal rules can be enforced by the sovereign by means of the sue of coer-
cive sanctions. The question of the validity and normativity of the law is
related to but distinct from the question of the efficacy of the law that is
concerned with the impact of the law upon the minds of rational agents
to secure social interaction.

Austin and Bentham only recognize legislation as a procedure to make
the law in terms of commands that are manifested either directly in the
legislative mode in terms of statutes or indirectly in the judicial mode in
terms of judiciary law. The imperative theory is advanced as an attack upon
customary law as an independent procedure for the making of law that
is put forward by the classical Roman jurists in general and Blackstone
in particular. These jurists “fancy that a rule of law made by judicial
decision on a pre-existing custom, exists as positive law, apart from the
legislator or judge, by the institution of the private persons who observed
it in its customary state.”101 Austin and Bentham do not deny that custom
may be a source of law in the moral sense of positive morality based upon
the beliefs held by people that may have an influence upon the content
of the laws but only the authority of the sovereign can put the stamp of
validity upon positive morality and turn it into positive law. Thus Austin
holds that customary law is not a distinct kind of law but merely rules
of positive morality among people until “the legislator or judge impress
them with the character of law.” The individual members of the society
may establish rules of conduct in terms of customary rules but as “positive
law, it comes from the sovereign or subordinate judges who transmute
the moral and imperfect into legal and perfect rules.” These rules con-
stitute the province of jurisprudence as an expository science about what
the positive law is as opposed to what the positive law ought to be that is the
province of jurisprudence as a censorial science of legislation grounded
in the principle of utility.

For Maine, the merit of the analytical approach is the endeavor to
“construct a system of jurisprudence by strict scientific process and to
found it, not on a priori assumption, but on observation, comparison
and analysis of the various legal conceptions.”102 The demerit is the prac-
tical implication of Austin’s theory that the sovereign has “the power
of compelling the other members of the community to do exactly as it
pleases.” For Maine, this is tantamount to despotism since it implies that
the relation between the sovereign and his subjects is a matter of brute
force. The sovereign is not bound by any moral standards when making
the law as an expression of his will that binds his subjects in virtue of
his superior force. Maine’s objection raises the question concerning the
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understanding of social interaction and it seems to me that Maine pro-
ceeds upon the naturalistic account concerning the relations between the
sovereign and his subjects. In this case the sovereign passes the commands
as causes that have an impact upon the behavior of his subjects as effects.
This is social interaction as causal relations to produce the appropriate
behavior by means of the use of coercive sanctions.103 The rejoinder is
that the will of the sovereign is not necessarily an arbitrary will based
upon the principle of caprice but rather an informed will based upon the
principle of utility as the standard that determines the conceptual con-
tent of the law. Maine also overlooks the rationalistic account of social
interaction that holds that the relations between sovereign and citizens
are intellectual or communicative relations concerning the proper rules
of conduct as reasons for belief and action based upon the principle of
utility and these rules are maintained by the use of coercive sanctions
in order to secure the life and property of the members of society. Both
accounts of social interaction rely upon the principle of utility in order
to establish a common measure of what is right or wrong conduct that
informs the making of the law by the sovereign. Thus the imperative the-
ory is related to the morality of utilitarianism. Maine’s rejoinder is that
“the jurist, properly so called, has nothing to do with any ideal standard
of law or morals.” This is tantamount to endorsing the naturalistic view
based upon the personal perspective of the scientist as neutral observer
of the facts in order to establish the laws of social development.

The jurist, properly, so called, has the task to study and present the law
as an integral part of the development of society based upon the histor-
ical and comparative method. This is another demerit of the analytical
approach since it is based upon an abstraction that ignores “the entire
mass of its historical antecedents, which in each community determines
how the Sovereign shall exercise or forbear from exercising his irresistible
coercive power.”104 Maine provides the remedy by his historical approach
that leads him to hold that there is “a law of development” grounded in
the uniformity of human nature concerning the government of the Indo-
European races. In the first phase, the behavior of people is governed by
oral commands that are inspired by divine agencies. This gives way to the
second phase of regulation by unwritten law or customary laws that are
only known to and applied by an aristocratic class. This is in turn replaced
with the phase of written law where people are governed by public rules
set out in codes, like the twelve tables of ancient Rome.

Maine’s account raises the question of concerning the procedures for
the making of the law in terms of legislation and customary law that are
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recognized as separate procedures in Roman law based upon a statement
in the Digest, that

immemorial custom is observed as a statute, not unreasonably; and this is

what is called the law established by usage. Indeed, inasmuch as statutes

themselves are binding for no other reason than because they are accepted

by the judgement of the people, so anything whatever which the peo-

ple show their approval of, even where there is no written rule, ought

properly to be equally binding on all; what difference does it make

whether the people declare their will by their votes, or by positive acts and

conduct.105

This passage concerns the authority to create positive law as an intentional
human activity that is regulated by different procedures of secondary
rules of law. There is the centralized procedure of legislation to create
valid legal rules as manifested in ius scriptum or statutory law and there
is the decentralized procedure of customary law to create valid legal rules
as manifested in ius non scriptum or customary law. The written law of
statutory law refers to the procedure of legislation and the unwritten law
of customary law refers to the procedure of customary law although it is
grammatically written down and recorded. Thus the feudal law is recorded
in writing and added to the Corpus Juris Civilis.106 The grammatical
distinction refers only to the mode of the expression of the rule, that is
to say whether the rule exists in writing or not. Rules can exist without
being expressed in writing and the lack of writing makes a difference in
relation to the procedures to create legal rules, their content and how they
are conveyed and made known among people. It seems to me that Maine’s
account of the history of ancient law overlooks that judicial sentences in
primitive societies may be controlled by a procedure of oral law grounded
in customary law. These procedures can be written down but this does
not change their status as secondary rules for the creation of primary
rules. The grammatical distinction can also be used to make a distinction
between lex scripta or statutory law and lex non scripta or customary law
in relation to the sources of knowledge of the law. As Maine points out,
“the law, thus known exclusively to a privileged minority, whether a caste,
an aristocracy, a priestly tribe, or a sacerdotal college, is true unwritten
law. Except this, there is no such thing as unwritten law in the world.”107

Thus English case law is clearly written down as recorded in cases but it is
unwritten law in the sense that knowledge about the law is confined to the
privileged class of the lawyers. This is Bentham’s objection that people lack
direct access to the law and have to rely upon the testimonies of lawyers and
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this makes knowledge about the law difficult and expensive. The remedy
is to reject the customary procedure in favor of the legislative procedure
for the making of a codification that provides the public information
and framework for social interaction in terms of the proper standards of
conduct based upon the principle of utility.

The imperative theory rejects the customary procedure in favor of the
legislative procedure as the only proper procedure for the making of the
law by the legislator and Maine follows suit. This invites a comparison with
the historical approach advanced by Savigny. Savigny’s approach is based
upon the personal perspective of insight into the nature of law grounded
in feelings of truth in relation to the impact of visible objects upon the
mind.108 Thus the scientist is a spectator confronted with the reality of law
as a positive fact and his task is to understand the development of the law
in terms of “the organic connection of law with the being and character of
the people” that is manifested “in the progress of times.”109 The develop-
ment of the law is grounded in a “law of inward necessity” as manifested
in the common consciousness of the people that is replaced with the con-
sciousness of jurists representing the community and concerned with the
scientific treatment of the law. Thus law “is first developed by custom and
popular faith, next by jurisprudence, – everywhere, therefore, by inter-
nal silently-operating powers, not by the arbitrary will of a law-giver.”
Savigny’s historical approach is dedicated to a systematic inquiry into
Roman law in order to purify it from foreign elements, especially due to
the work of medieval jurists, in order to unravel the underlying principles
that regulate social interaction among people. In this respect, the origin
of the law is found in the organic relation between the consciousness of
people in terms of inner instincts and feelings and the law as manifested
in the customary law that represents the national unity of a people like
its language and manners. For Maine customary law is the despotism of
usage that is blindly followed and replaced by codes as signs of libera-
tions. Thus Justinian’s code is the starting point for Maine’s distinction
between the stationary societies and progressive societies. Some societies,
like those of India, cease to develop new forms, whereas the progressive
societies, like the Romans and English, proceed to develop the code by
means of fictions, equity and legislation.

By contrast, a code for Savigny is a sign of despotism since it is based
upon the arbitrary will of the legislator. The target of Savigny’s critique
is Kant’s theory of the natural right to freedom that implies that persons
have the capacity to exercise the rational will to create laws of their own
making. Another target is Bentham’s imperative theory and the call for



social interaction: foundation of customary law 141

codification based upon the will informed by the principle of utility. Both
theories appeal to the will as the foundation for the activity of the legislator
to create the positive law. Savigny’s critique proceeds upon the assumption
that the legislative activity based upon the will is an arbitrary will and this
implies contingency. Savigny applies the principle of causal similarity to
arrive at the result that positive law is arbitrary law. What is arbitrary is not
intelligible and this implies that positive law is not intelligible either. This
calls for Savigny to provide the proper remedy that shows that the law is
not created by any will at all but found in the consciousness of the people as
manifested in customary law that in turn is developed and refined by legal
scholars. This is Hume’s point that custom is the great guide in human life.
The existence of customary law is a matter of fact and Savigny applies the
principle of causal necessity to hold that customary law exists therefore
necessarily has a cause. The cause cannot be the human will but rather
found in an invisible element within the mind that is externally manifested
in the visible effect of customary law. Hence it follows that customary law
is not the origin of the law but only evidence of the law as it exists in the
spirit of the people. What is intelligible is the existence of customary law as
positive facts that have an impact upon the mind of people as manifested
in social interaction among human beings in terms of their legal relations.
Savigny follows Hume’s naturalistic account of social interaction and
conflates the distinction between custom as behavioral uniformities and
customs of human conduct. Savigny’s theory implies that human beings
cannot be conceived as agents having the capacity to act as legislators
using legislative or customary procedures for the making of valid law.
It follows that the legal authority is neither the legislator nor the judge
but the epistemic authority of the jurist or legal scholar having a chair
in the university. Like Maine, Savigny holds that “the jurist, properly so
called, has nothing to do with any ideal standard of law and morals.” Thus
Savigny rejects the scientific character of censorial jurisprudence advanced
by Bentham and Austin and restricts the province of jurisprudence to be
concerned with the systematization and interpretation of positive law and
the elaboration of legal concepts for the benefit of legislation by the king
and the administration of justice by the courts. The jurist occupies the
position as a neutral and impartial spectator of the law whose testimonies
about the law can be trusted by everyone. Savigny occupies the position
as the legal scholar dedicated to present the scientific view of law from the
personal perspective of a cognitive sovereign. This is in turn important for
social interaction within society since it contributes to sustain the existing
conditions that are important for the security of life and property.
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It seems to me that Savigny’s position based upon the personal perspec-
tive should be replaced with the interpersonal perspective of knowledge.
The interpersonal perspective also makes room for customary law as a
separate and distinct procedure alongside legislation for the making of
valid legal rules. These methods are based upon social interaction in terms
of communicative relations among persons as communal agents engaged
in the intentional and intellectual activity of making valid rules by means
of the exercise of the rational will or practical reason. Hart has questioned
the importance of custom, holding that “custom is not a very important
‘source’ of law in modern societies.”110 A similar position is held within
recent Scandinavian jurisprudence.111 It may be the case that custom is not
a source of law in the moral sense that influences the content of statutory
law. Still it may be the case that custom is a source of law in the legal sense
of constituting a procedure for the creation of positive law. It seems to me
that Hart fails to notice this as manifested in his account of a primitive
society in which people live according to a set of primary rules and only
the introduction of secondary rules is considered to turn these rules into
a legal system based upon the creation of secondary rules. This is, as Hart
puts it, “a step from the pre-legal into the legal world.” Hart overlooks that
there may be customary procedures that serve as secondary rules for the
creation and application of primary rules even within a primitive society.
This procedure is, historically, a primitive procedure, hence its defects of
slowness and uncertainty of ascertainment. But custom as a procedure
to create customary law can change or abolish existing rules as well as
create new rules. For Hart, the only proper procedure to create valid legal
rules in the modern world is the method of legislation. In this respect he
follows Austin and Bentham who also reject the customary procedure in
favor of the legislative procedure. The rejoinder to this position is that the
customary procedure of creating positive law is not only the older but also
the hierarchically higher procedure of creating legal rules as manifested
in the rules of international law. But Hart characteristically endorses the
Austinian view that international law is “not a system but a set of rules.”

By contrast, Fuller has advanced the thesis that “we cannot understand
‘ordinary law’ (that is officially declared or enacted law) unless we first
obtain an understanding of what is called customary law.”112 The target of
Fuller’s approach is the influential account put forward by T. E. Holland.113

According to Holland, custom

is a long and generally observed course of conduct. No one was ever con-

sciously present at the commencement of such a course of conduct, but
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we can hardly doubt that it originated generally in the conscious choice of

the more convenient of two acts, though sometimes doubtless in the acci-

dental adoption of one of two indifferent alternatives; the choice in either

case having been either deliberately or accidentally repeated till it ripened

into habit. The best illustration of the formation of such habitual courses

of action is the mode in which a path is formed across a common. One

man crosses the common, in the direction in which is suggested either by

the purpose he has in view, or by mere accident. If others follow in the

same track, which they are likely to do after it once has been trodden, a

path is made. Before a custom is formed there is no juristic reason for its

taking one direction rather than another, though doubtless there was some

ground of expediency, of religious scruple, or of accidental suggestion. A

habitual course of action once formed gathers strength and sanctity every

year. It is a course of action which every one is accustomed to see followed:

it is generally believed to be salutary, and any deviation from it is felt to be

abnormal, immoral. It has never been adjoined by the organized authority

of the state, but it has unquestioningly been obeyed by the individuals of

which the state is composed.

Fuller describes customary law as “a language of interaction” and claims
that this is overlooked in Holland’s account since there is “no hint that
customary law originates in interaction or that it serves the purpose of
organizing and facilitating interaction.” To be sure, Fuller is right that
customary law is the language of interaction but this is also recognized by
Holland. However, both subscribe to Hume’s naturalistic account of social
interaction that should be replaced with Reid’s rationalistic account, or
so I shall argue.

Holland’s account of custom illustrates the personal perspective
advanced by Hume in his epistemological approach to what happens in
the world. Holland places his individual in a radically first-personal situ-
ation within the commons, making a choice to bring about his purpose of
making a path. This requires that he must have his body at his disposal to
execute his choice of making a path as manifested in his behavior that leads
to regular behavior that is common among animals and human beings.
This is Hume’s account of custom in terms of uniformities of behavior
among human beings that is vital for social coordination and coopera-
tion. However, Hume’s account ignores the difference between custom in
the sense of regular behavior and custom in the sense of human action
brought about by the intentional activity of persons. It is only human
beings as agents that have the capacity to engage in the intentional activity
of performing actions and making rules for their own conduct based upon
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representations of what to do in specific situations. This capacity implies
that the individual understands the surrounding world through concepts
and knows what he is doing by walking, that is to say that he is engaged
in making a path or rule for his future conduct as opposed to moving
his body across a common. What is important for Holland’s individual is
not his understanding of his bodily movements but his understanding of
what he is doing, that is to say making a path as manifested in his non-
linguistic action that also can be expressed in a linguistic action in terms
of a sentence concerning his action and its objective. Thus Holland’s indi-
vidual has the capacity to transform his bodily behavior into an action
by means of understanding the corresponding linguistic representation
of what he is doing, that is to say acting as opposed to being acted upon
by the environment.

Holland’s individual is the author of his own actions and creates a
rule for his future conduct. The validity of the rule is grounded in his
own consent and its normative force is manifested in his conduct since it
represents a reason for action. It seems to me that there is no contradiction
involved in accepting the validity of the rule but denying its normativity.
Surely I may endorse my rule of conduct as a reason for action but there
may be other reasons that override this reason in some circumstances. If
so, then the rule is still a valid rule. To be sure, the normativity of the rule
must manifest itself in my conduct. I must follow the rule I have enacted
and the interesting element in this respect is not the attitude of habitual
obedience but rather my attitude to non-obedience.114 Holland stresses
the attitude of habitual obedience since he suggests that the action or
rule “gathers strength and sanctity every year.” The attitude of habitual
obedience is also manifested in cases of regular behavior or personal habits
where I do something as a rule, say go for a walk in the morning. If I do
not go for a walk then this may call for an explanation. By contrast, if I do
not honor my rule of conduct then I am accountable and must provide
a justification for my omission. Holland hints at this when he writes that
deviation from the rule “is felt to be abnormal, immoral.” Thus what
is important is that the individual establishes a custom of conduct as
opposed to a habit of regular behavior. Customs of conduct serve as rules
of normative requirements that in turn may lead to the performance of
actions being executed more or less automatically. This implies that the
agent does not have to reflect upon his actions in relation to his custom
and thus can enter into other activities. It should be added that it is always
possible for the agent to reconsider the merit or de-merit of his rules of
conduct. Holland does not mention this aspect, although it is important.
Surely there may be good as well as bad customs.
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If I create a rule for my own conduct then this may serve as a guide for
other people. Hence customary rules of conduct are an important feature
of social life among humans. Holland suggests this when he writes, “if
others follow in the same track, which they are likely to do after it has been
trodden, a path is made.” What Holland’s example illustrates, however,
is that the individual alone can establish the path. Once the path is there
other human beings may follow suit. This is Hume’s naturalistic account of
social interaction in terms of causal relations between social but solitary
individuals that produce regularities of behavior that are endorsed by
Holland. Thus the individual is concerned with his causal relations to the
physical environment on the one hand and to other individuals on the
other. Fuller also subscribes to Hume’s account of social interaction since
Fuller’s language of interaction is used by humans to exchange sentiments
to produce the appropriate responses. For Fuller,

to interact meaningfully men require a social setting in which the moves of

the participating players will fall generally within some predictable pattern.

To engage in effective social behaviour men need the support of intermesh-

ing anticipations that will lead them to know what their opposite numbers

will do, or that will at least enable them to gauge the general scope of the

repertory from which responses to their actions will be drawn.115

There is no hint in Fuller’s account that human beings engage in social
interaction in terms of communicative relations as communal agents
engaged in the pursuit of their ends to be justified by means of reasons.

Holland assumes that it is a good thing for his individual to make a
decision to form a path across the commons. Thus he implies that his
individual is an agent who makes decisions based upon reason. As I see it,
Holland’s account suggests he endorses the Humean view of rationality
that holds that the task of reason is confined to inform the individual about
the surrounding environment of objects in order to pursue the attainment
of his ends set by his desires or preferences. Thus Holland’s individual only
considers the relation between his own activity and its object that is to
say to establish a path through the commons, to the exclusion of other
agents. For Holland, a customary rule is only considered in terms of a
dyadic relation between an agent and the object. This is also a common
way of representing property as a dyadic relation between the owner
of an object (A) and what is owned as object (O). This representation is
related to the personal perspective of agents as social but individual agents
engaged in social interaction. By contrast the interpersonal perspective
conceives the agent as a communal agent involved in establishing rules for
human conduct with respect to objects and actions in relation to other
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persons. Thus the customary rule is considered and represented in terms
of a triadic relation between the agents (A), other human agents (B) with
respect to a range of objects or actions (O). This is in turn important
for the understanding of the commons. If the concept of the commons is
conceptualized as a negative community that belongs to no one, then it is
capable of being appropriated without violating anybody’s rights. Hence
Holland’s individual commits no injustice to other people by making
his path. This is Holland’s understanding since he holds that there is “no
juristic reason” involved in the decision making. By contrast, if the concept
is conceptualized as a positive community then it belongs to everyone in
the same manner. It is still open for all to appropriate provided that the
appropriation is limited to a person’s due in terms of what is necessary to
support and sustain one’s life. The conceptual question what is a person’s
due is precisely to take a “juristic reason” into consideration in terms
of justice as the standard of right action when a person makes up his
mind what to do and chooses a course of conduct. This consideration
is ruled out by Holland’s individual. He may have acquired the concept
of justice but then he does not use the concept when he makes up his
mind what to do and executes his decision by making a rule for his own
conduct.

For Holland’s individual this rule is “sacrosanct” since “any deviation
from it is felt to be abnormal, immoral.” This may be the case for Holland’s
individual as a rational agent. It is quite otherwise for other humans. As
rational agents they have to consider whether or not to endorse this rule
for their actions. Holland assumes that they just follow suit. But this
is not necessarily the case. Holland’s individual may have the intention
to create a rule for his own conduct in terms of the path. He may also
have the intention to exclude other people from using the path he has
made, and thus leave other humans to exercise their own powers and
honest toil to make their own paths. Fuller holds that Holland does not
consider this possibility and thus ignores social interaction among people.
This is not the case since Holland subscribes to Hume’s account of social
interaction in relation to instrumental reasoning. Thus the task of reason
is confined to inform the social but individual agent about objects and
actions that are necessary for the attainment of his ends set by his desires
or preferences. Holland holds that this is the common understanding
of rationality among human beings. Fuller also shares this instrumental
view of reason that enables human beings to produce stable interactional
expectancies. As he puts it, “stable interactional expectancies can arise
with reference to roles and functions as well as to specific acts; a language
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of interaction will contain not only a vocabulary of deeds but also a basic
grammar that will organize deeds into meaningful patterns.”116 If this is
so then this may produce what Garrett Hardin has called “the tragedy of
the commons.”117 Hardin holds that “a rational being seeks to maximize
his gain.” Thus Hardin subscribes to the instrumental understanding of
reason to be used in social interaction with other people in relation to the
environment. Thus social interaction is only a matter of causal relations
among human beings as social but individual agents in pursuit of their
goals based upon the attitude of “help yourself.” The tragedy is produced
by the acceptance of the personal perspective of social interaction based
upon the instrumental understanding of reason. The tragedy may be
avoided by adopting the interpersonal perspective of social interaction
among communal agents engaged in the exchange of beliefs in relation
to helping themselves as well as other people based upon the substantive
understanding of reason concerned not only with the means but also the
ends to be pursued.

The interpersonal perspective makes room for the use of customary law
as a procedure for the creation of customary rules as normative require-
ments for human conduct in relation to the environment. This raises
the question concerning the legal status of customary rules. This implies
the use of “juristic reason” that Holland excludes in his account. I am
certainly entitled to be my own legislator concerning my own rules of
conduct. It does not follow that I can create any kind of rule since this
involves “juristic reason” taking other people into consideration. In this
respect custom is also a procedure for the creation of legal rules in terms
of customary law by human agents. This procedure involves juristic rea-
son and Holland’s denial implies that he fails to consider custom as a
procedure that transforms customary rules into customary law. This viti-
ates his account of custom and this is perhaps what Fuller’s criticism
is about. Fuller considers custom as a procedure to create man-made
rules in terms of the conditions of opinio juris and usage by reference
to Article 38 of the Statute of the International Court of Justice.118 This
article is concerned with customary law as a source of law in the legal
sense of secondary rules for the making of customary law as primary
rules of conduct since it directs the court to apply “international custom,
as evidence of a general practice accepted as law.” It has been held that
the foundation for this article is Savigny’s understanding of customary
law that has led to a considerable amount of discussion. I shall confine
myself to some remarks concerning Savigny’s understanding of the ele-
ment of opinio juris. For Savigny, customary law is only a proof of the
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existence of a pre-existing law in the human mind. This implies that cus-
tom cannot serve as a legal procedure for the human creation of valid legal
rules. Savigny rejects that human beings are agents having the capacity
to engage in the intentional activity of creating valid rules that serve as
normative reasons for human conduct. For Savigny, human beings are
determined to act according to feelings of right. These feelings reside in
the spirit of the people and produce by necessity regularities of behavior
as manifested in customary law. Savigny’s view implies that human beings
are conscious instruments and the crucial distinction is between human
beings as mere instruments and human beings as knowing instruments.
The former category comprises ordinary people, the latter category the
scholars like Savigny as the impartial and judicious spectator faced with
the task of presenting a scientific account of the customary law in terms
of uniformities of behavior. In this respect the condition of opinio juris is
of paramount importance since uniformities of behavior are common to
all human beings as a matter of necessity as manifested in various man-
ners in different countries. The only way to account for the difference
between customary manners and customary law is to apply the concept
of opinio juris that is conceptualized in terms of inner feelings and sen-
timents of what is right or wrong that is externally manifested in the
appropriate legal relations between people. This raises the question con-
cerning the understanding of the relation between the internal operations
of the mind and its external manifestations in human behavior. There is
a vast literature addressing this question and I only wish to claim that
Savigny understands the relation to be a causal relation between events
from the inside out. Thus the invisible mental event of opinio juris neces-
sarily causes the visible event of the appropriate act of customary behav-
ior. This accounts for the existence of customary law that is followed by
people. Savigny’s position is related to Hume’s account of causation and
social interaction. But Savigny holds that the origin of customary law is
a matter of necessity whereas Hume holds that it is a matter of human
invention.

Savigny’s critics also subscribe to the view that the relation is a causal
relation between events. But for the critics the relation is rather the other
way round. It is the existence of customary law as an external event that
causes the internal event of having the appropriate feeling of opinio juris.
Thus the relation is from the outside in. It follows that it is the external
behavior that matters in terms of uniformities of behaviour and that
there is no need for the mental element of opinio juris. This seems to be
Fuller’s position as well. This position is also related to Hume’s naturalistic
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account of social interaction in terms of uniformities of behavior that
provide the framework for social cooperation and coordination among
human beings in terms of “stable interactional expectancies,” to use
Fuller’s phrase.

Thus there is some common ground between Savigny and his critics.
They both endorse that the relation is a causal relation. But then they dif-
fer concerning the scientific understanding of this relation. For Savigny,
the relation is found in human nature as manifested as a necessary rela-
tion between mental events and external events of behavior. This position
may lead to holding that customary laws are necessary laws that cannot
be changed. Hence the rejection of the procedure of legislation to create
statutory law. Savigny also denies the existence of custom as a procedure to
create customary laws. What is left is Savigny’s scientific approach based
upon historical insight as a guide for the legal behavior of human beings.
By contrast the critics hold that this causal relation is only a contingent
relation between external events that have an impact upon the human
mind. Thus customary law is there to observe as a positive fact of human
behavior but it is possible that this can be changed by human beings
as rational agents. Hence the importance of the naturalistic approach to
provide the proper scientific information in relation to the content of
customary law. Another approach is to replace the legal procedure of cus-
tom with the legal procedure of legislation to produce statutory laws or
a codification. Although there are differences between the historical and
the naturalistic approach they share a common element since they both
subscribe to the personal perspective concerning the pursuit of knowl-
edge to be used in social interaction among people to sustain the social
conditions of life within society.

I wish to claim that the element of opinio juris cannot be understood in
the way suggested by Savigny and his critics. Savigny’s position stresses the
importance of the concept of opinio juris but rejects that human beings
are agents having the capacity to act. By contrast, the critics hold that
human beings are rational agents having the capacity to act but then they
reject the importance of the concept of opinio juris. This is the personal
perspective of social interaction as causal relations between human beings
as rational but solitary agents. This perspective should be replaced with
the interpersonal of social interaction among human beings as rational
but communal agents using the method of customary law to create valid
legal rules in terms of customary laws. This perspective conceptualizes the
concept of opinio juris in relation to human agency based upon beliefs that
there is reason to believe and do. Thus the relation between the internal
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operations of the mind and the external action is a conceptual relation
that implies that the agent has the capacity to perform actions that fall
under a description that the agent understands and endorses. Hence the
agent is engaged in the intentional activity of establishing a rule for his
own conduct with the further intention that this rule also should be valid
for other agents. In this intentional activity the agent cannot be separated
from his action since the agent has to understand what kind of action or
rule he has in mind to enact. The intentional activity may be a creative
activity concerned with introducing a new rule as a customary law. In
this case the making of a new rule is based upon the understanding of
the secondary rules of validity that governs the customary procedure to
create a customary law. The person is both law-maker and law-giver at
the same time since the law is made according to the secondary rules that
are mentioned and used simultaneously as guidance and measures for the
making and declaration of valid legal rules in terms of primary rules. Thus
customary law is the procedure that is mentioned and used to make and
declare a valid rule of customary law having normative force as reason for
belief and action.

It is a manifest fact that an action is external to the agent insofar as
the action is performed. If the action is the announcement of a rule
of conduct then it is possible to make a distinction between the state
of mind of the agent and the actions done by the agent. The former is
concerned with questions concerning the doing of agents in terms of his
beliefs and intentions as reasons for actions. The latter is concerned with
questions of what it is permissible or non-permissible for agents to do.
Savigny discusses the former question by reference to error in relation to
the opinio juris. Since Savigny subscribes to the view that opinio juris is a
matter of internal feelings it cannot possibly be mistaken. This view can
be questioned since what seems to be the right thing to do on the basis
of feelings is one thing; what is the right thing to do is another. Savigny’s
answer that the right thing to do is to follow the rules of customary law
invites the rejoinder that these rules may be wrong. Savigny’s mistake is
that he conceptualizes the concept of opinio juris in terms of feelings since
the concept is to be conceptualized in terms of beliefs. If this is done, then
the represented action in the rule is accompanied by the belief that it is
permissible to perform the action according to the rule. This belief may
be mistaken but this is a matter for rational discussion. This raises the
question concerning the kind of actions that are permissible to perform
by an agent. In this respect there is also a place for opinio juris in relation
to rules concerning the normative powers of persons to engage in legal
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relations with other persons. This is the use of custom as a procedure that
both enables but also constrains agents to create valid rules of customary
law. The formation of customary law depends upon the fact that human
beings are agents having the capacity to engage in the intentional activity
of making rules concerning the appropriate human conduct using the
method of custom based upon beliefs of what is right or wrong. What is
important is that we are not bound to follow the rules of customary law
as passive spectators. Human beings as rational persons and responsible
agents face the task to develop structures to achieve human ends. One
method is to use the peaceful procedure of customary law to create valid
rules of customary laws to serve human ends based upon social interaction
as communicative relations between persons as communal agents engaged
in the exchange of views with respect to what there is reason to believe
and to do.

In this chapter I have tried to present the idea of custom and its impor-
tance. By way of conclusion, I would like to quote Francis Bacon: “since
custom is the principal magistrate of man’s life, let men by all means
endeavour to obtain good customs.”119 One way to establish good cus-
toms is to adopt the personal perspective advanced by Hume and his
modern followers based upon the view that human beings are rational
but solitary agents. Another way is to adopt the interpersonal perspective
advanced by Reid that holds that human beings are rational and com-
munal agents having the capacity to engage in the exchange of beliefs
concerning what there is reason to believe and to do using the method of
customary law to create valid rules of their own making based upon the
exercise of practical reason that legislates universally in relation to human
ends. I would like to see this perspective adopted as a common practice
in relation to the enactment of rules of customary law by means of the
method of customary law.
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How custom becomes law in England1

david callies

This court will upon a writ of error take judicial notice of all private customs

in private places; for they below are as much bound to proceed upon their

customs as the Judges here upon the common law. Case 104. Anonymous

11 Mod 68

How that which may be claimed by all the inhabitants of England can

be the subject of a custom, I cannot conceive. Customs must in their nature

be confined to individuals of a particular description, and what is common

to all mankind, can never be claimed as a custom.

Fitch v. Rawling, 2 H.Bl. 393 (1795) at 398;[1775–1802 All ER 571,

574; 126 ER 614, 616

[A]ll customs which are against the common law of England, ought to

be taken strictly, nay very strictly, even stricter than any Act of Parliament

that alters the common law. It is a general rule, that customs are not to be

enlarged beyond the usage; because it is the usage and practice that makes

the law in such cases, and not the reason of the thing, for it cannot be said

that a custom is founded on reason, though an unreasonable custom is

void; for no reason, even the highest whatsoever, would make a custom or

law; so it is no particular reason that makes any custom law, but the usage

and practice itself, without regard had to any reason of such usage; and

therefore you cannot enlarge such custom by any parity of reason, since

reason has no part in the making of such custom . . . but the law allows

usage in particular places to supersede the common law, and is the local law,

which is never to be extended further than the usage and practice, which is

the only thing that makes it law.

Arthur v. Bockenham, 11 Mod. 148 (1707) at 160–161

4.1 An introduction to Blackstonian custom:
why we should care about Blackstone?

Customary law is in derogation of that greatest of English gifts to the
regulation of human behavior, the common law. Extolled on at least three
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continents as the epitome of fairness and consistency, common law per-
mits the changing of law to reflect common social beliefs and attitudes by
accretion rather than by avulsion. Although there is the occasional over-
ruling of precedent, the norm is gradual change through multiple judicial
decisions.

It is the common law that formed the basis of legal jurisprudence in
the American colonies in the seventeenth century, and in the new United
States in the eighteenth century. Reception statutes passed in the various
states resulted in the formal adoption of English common law as the basis
for legal process. The source for that common law tradition was William
Blackstone’s Commentaries on the Laws of England. Although there are
at least sixteen editions of the Commentaries, the first edition of 1765–
1769 was the most influential in the colonies, arriving on the eve of their
revolutionary war.

As the law of custom increasingly finds its way into a variety of modern
contracts, it is well worth examining what Blackstone meant by “special
custom” and what developments in the law preceded and followed his
criteria, for at least three reasons:

1. First, as indicated above, we must define custom somehow. Blackstone
is one of the few commentators to have attempted to do so – and based
on a substantial body of case law, at that.

2. Second, Blackstone is generally cited as the primary authority in most
discussions of custom, both in commentary and case law.

3. Third, English cases before and after provide one of the richest sources
of customary law, certainly within a common law tradition, demon-
strating the reasons for Blackstone’s seven criteria, and their evolution
in comparatively modern English law.

Blackstone recognized three forms of customary law: common law
(“general custom”) by which he presumably meant common law as we
view it today, court (procedural) custom of particular tribunals or courts,
and “particular customs” practiced by and affecting the inhabitants of
a defined geographical area. It is this third, or “particular” custom that
Blackstone took care to carefully define and delimit, perhaps because it
constitutes a threat to the common law tradition that he espoused and
for which he argues in the Commentaries. He set out seven criteria that a
customary right or practice must meet if it is to be a “good” custom, that
is, one that is enforceable against a common law principle or tradition,
for example, of exclusive possession of private land.
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Although he cited comparatively few cases in the Commentaries, Black-
stone drew these seven criteria from the case law as it had developed by
the middle of the eighteenth century (and indeed, well into the nineteenth
century). To be valid, to be enforceable, to result in an exercisable right
of an individual despite common law principles to the contrary, a cus-
tom had to be immemorial, continuous, peaceable, reasonable, certain,
compulsory and consistent. Even today, the law of custom is hedged by
requirements, most of which derive directly from Blackstone’s seven cri-
teria. Thus, for example, a recent volume of Halsbury’s Laws of England2

describes the essential attributes of custom as follows:

To be valid, a custom must have four essential attributes (1) it must be

immemorial; (2) it must be reasonable; (3) it must be certain in its terms

and in respect both of the locality where it is alleged to obtain and of the

persons whom it is alleged to affect; (4) it must have continued as of right

and without interruption since its immemorial origin. These characteristics

serve a practical purpose as rules of evidence when the existence of a custom

is to be established or refuted.3

Even so practical a source as a standard reference book of law for local
government councillors has the following entry:

Custom: If a right is given to or an obligation imposed upon all the

Queen’s subjects, it must be established by authority of the general law. A

local custom can therefore never be general and a customary claim in the

name of the general public will fail. Similarly a custom must be capable of

definition, and so the courts will not uphold a claim on behalf of a class

whose membership cannot be ascertained.4

4.2 The sources of custom

The sources of customary law are many and diverse.5 They also vary in reli-
ability both in terms of accuracy of description and their enforceability.6

It is for these reasons that we have chosen to rely principally on reported
cases for the best indication of what the law pertaining to custom was
during the time of Blackstone, as well as before and after. Nevertheless,
the other sources provide a far richer picture of the kinds of customs one
might expect to find during a particular period, beyond those that were
litigated in courts of record.

Among the most common sources are the custumals that describe those
customs that were prevalent in medieval English manors and boroughs. In



how custom becomes law in england 161

her two volumes on Borough Customs for the Selden Society,7 Mary Bate-
son observes that there is difficulty in establishing the texts of custumals
in part because of the diverse sources:

The customary laws of the boroughs are recorded in many ways, in

documents of more or less legal authority. Some borough customs – notably

certain London customs – are among the statutes of the realm; some have

the authority of Domesday Book; some are recorded in the borough charter;

some are recorded on the borough court-roll, either because they have been

pleaded in court, or because a single roll serves as register for all the records

of the borough . . . Some customs are set on record because they have been

subjected to reform, and the reformed usage is then generally stated in the

form of a borough ordinance or bylaw. The penning of a custumal or code of

customs was generally the work of a town clerk or other borough officer of

unusually methodical habits . . . His manuscript, being entered into or kept

with the official books, gradually acquired the force of law, although the

method of compilation and the ultimate sanction are usually hidden from

view. Sometimes the clerk adduces as his authority a similar collection of

earlier date, which is rarely to be found now in existence; sometimes he gives

clear indication that he has collected his facts from various official sources

such as those we have named above, or he may give his own impression as

a lawyer of the most approved practice of the borough court . . . In a few

cases, the code is declared to be drafted and issued as a whole under the

sanction of the governing body of the town.8

Obviously the problems of sources and their accuracy, let alone any
notion of completeness, are enormous.9 As Bateson notes, much probably
remains buried in chests of borough archives despite the efforts of scholars
such as Bateson. Then there is the problem of translation, since most of the
older documents are in some form of French or Latin.10 Bateson provides
a number of sources nevertheless in the introduction to her two-volume
collection.11 These are arranged alphabetically by town, city or village.
Thus for Ipswich:

The custumal dated 1291 was issued by the authority of the officers and

commonality, to replace an old “Domesday,” which had been stolen; it has

been printed by Sir Travers Twiss in the “Black Book of the Admiralty,”

ii. 1–207, from the fourteenth-Century (British Museum) Add. MS. 25012.

He gives also an English rendering from the fifteenth-Century Add. MS.

25011. Sir Travers Twiss’s French text has been used here. There is another

fourteenth-Century copy of the French in Egerton MS. 2788, f.16, made

for Paul le Roos, town clerk, 1343–4. It has not been collated, as its variants

do not appear to be important.12



162 customary law in sustainable development

A few examples give the flavor of what one may find in and among
these diverse sources, lending both colorful background and credibility
to the case materials in the following section. Thus, from the Waterford
rolls, an ancient nuisance-cum-building code, from about 1300:

Of the oppression of houses. Furthermore, if it chances that one house

lies up against another, and the wall-course of one neighbor is placed where

the house on the other side ought to be, the neighbor ought to move his

wall-course until such time as his neighbor has put up the frame of his

house, without strife or dispute.13

From Northampton, another nuisance regulation from about 1190:

Of a dispute concerning a building or a wall. If a dispute arises between

neighbors concerning a wall, or a building, or a gutter, the bailiffs and

good men of the pleas ought to view that tenement by lawful men of the

neighborhood, and what they say concerning the matter ought to stand

firm and established, without essoin and delay.14

From Waterford, a fascinating explanation of the hue and cry, what it is,
when one was entitled to raise it, and the penalties for failure to respond,
or to raise it improvidently:

Furthermore if hue and cry be raised by day or by night, every neighbor

who does not come at the cry, as reason demands, shall be amerced [fined] 6s

8d by the law of the city. And he who raises the hue and cry shall be brought

to the prison, and shall be replevied out of prison: and this unless his life

was in danger or his house broken into, or other injury was threatened

whereby he was forced to raise the hue and cry, and provided the neighbors

round about can bear witness for him before the bailiffs. And if he makes

hue and cry where there is no need, he shall go to prison, and if he has

any friend who will replevy him, he very well may be replevied and the

amercement is 10s. And if he has nothing whereon the 10s can be levied, he

shall stay in prison forty days. And if he wishes to go on living in the city,

he shall find good security that no harm or mischief or hue or cry shall in

any way arise again through him or any of his people. And if he cannot do

this, he shall leave the town for ever and shall never come back.15

Custumals are often lengthy recitations of the relationship between
lord and tenant or copyholder, framed primarily in the negative with only
passing reference to rights and privileges. Thus, for example, from the
Manor of Cockerham in Lancaster:
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It was ordered that the tenants and [blank] shall not dig more turves than

they can conveniently and sufficiently use for burning, and the fuel from

the holdings shall not be provided for strangers under pain of half a mark.

And the tenants of each Crymbyill [Great Crimbles and Little Crimbles]

shall maintain the dikes of the mill pond so that the pond does not burst

for lack of them. And no tenant shall go to other mills. And the tenants of

the marsh shall maintain the sea dikes each of them at his own place under

payment of half a mark.16

Another fruitful source of custom besides the custumals are cases from
the manorial courts. One respected source describes these courts as fol-
lows:

The manorial courts were the courts baron, with civil jurisdiction, whose

suitors were the free tenants of the manor, and the customary court, whose

suitors were copyholders and customary tenants of the manor . . . These

courts are incident to every manor as of common right. Neither the court

baron nor the customary court was normally of record.17

The record offices of the various counties are excellent sources for
these, though the counties which were the more popular for building
manor houses – such as Buckinghamshire and Oxfordshire – are more
likely to repay a visit than, say, Cambridgeshire, the fens by comparison
not being a particularly attractive place to construct such manors.18 The
indexes to the collected manor rolls, court and otherwise, are organized in
identical fashion by year of accession in each county record office, which
makes that part of the research that much easier. However, the indexes are
numbered, volume by volume, in the order that someone carted in the
records from a particular manor.19

Thus, for example, in the volume of the index for Cambridgeshire,
there appears a reference to a 1737 trial in the Manor of Great Abington.
The records collection for that manor yielded handwritten jury verdict
setting out “The Verdict of y Jurors & homages att a Court Baron held for
y Ab. Mannor on Monday on y second day of August, Anno Dom 1737”
with what appears to be a settlement and listing of certain customs of the
manor, including:

We find & present that every Copyholder of this Manor according to y

ancient Custom & Usage may for every two acres of Common field Copy-

hold land whereof he is seized hath agoing for One sheep in y Lord flock to

be kept there to be paid to y Lord of y Manor Horgvery shoop;

∗ ∗ ∗



164 customary law in sustainable development

We order that no person or persons Inhabitants of this parish shall putt or

keep any horse or Guilding upon Broad Meadow save from Lammas Day.

The Selden Society has published a selection of decisions of such man-
orial courts concerning property and family law between 1250 and 1550
compiled by two American scholars in 1998.20 As the authors point out in
their introduction, the manorial courts were not above creating custom on
the spot rather than slavishly following what purported to be established
custom.21 But this source is likely to be far less accurate a reflection of
established, immemorial custom than the courts of record. Nevertheless,
the manorial court roll excerpts which the authors have painstakingly
collected and translated add a further dimension to the subject, even
though precious few involve customs pertaining to the use of land.

Thus, for example, it is recorded at Flixton Priory Manor, in South
Elmham (Suffolk) on January 16, 1316:

William de Fenne surrendered into the lady’s hands the entire tenement

which he held of the lady without any reservation, for the benefit of Edmund

Hermel and his heirs forever, to hold in villeinage at the lady’s will, per-

forming the customs, etc., saving the right, etc. And the said Edmund gives

the lord a fine to have entry. Pledge, the hayward. For which same render

the said Edmund will give to the said William each year for the term of

his life two quarters of corn, namely four bushels of wheat one quarter of

barley and four bushels of peas, namely the barley at Michaelmas and the

other half at Easter in equal portions.22

And from the court rolls of the Manor of Dernford Sawston in
Cambridge between 1336 and 1360:

William Baret took the lord’s water-mill with the fishing in the mill pool for

one year from Christmas until the following Christmas, and pays for rent

10 quarters of wheat for the said mill. And the lord shall find all necessaries

contingent on working the mill And if necessary the farmer to have a new

grindstone and the said William should place it in position at his own

expense and for such expense he will have the old grindstone which is

insufficient for the mill.23

Nearer to Blackstone’s time is the following 1609 order from a baronial
court or commission resulting apparently from a complaint concerning
the insufficient number of working horses allowed to be fed on the local
common:

First it is ordered by the sayd Commissioners that the sayd inhabitants

within the towne of Stretham or the precincts thereof haueing anie auncient
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commonable messuage or Tenements shall and may, by right of his or hir

sayd messuage or Tenement, yearlie depasture in the sayd Commons iue

workeing horses or mares with their foales, soe they bee of his or hir owne

proper goods and at such times of the yeer onelie as hee or shee of right

beefore this order might haue done, for the bringing home of fother and

turffs for his or hir provision.24

Lastly, there are the remaining records of those great estates still intact
and in possession of their records. Even when the records themselves have
been transferred to county record offices for safekeeping and cataloging
as described above, often there are people connected with the estates –
such as a resident land agent or the estate’s solicitors – who will know
something of the estate’s old – and sometimes still existing – practices,
which may rise to the level of a custom. Thus, for example, a “Dole” from
the Englefield Estate, Theale, Reading, dating from 1581, setting out that
each parishioner of Ufton should annually receive: “Ten bushels of wheat,
to be made into good household bread; Twelve and a half ells of canvas
for shirts and smocks; and Twelve and a half yards of narrow bluecloth
for coats and cassocks.”25

According to the Estate Manager, the wheat has become loaves of freshly
baked bread and the canvas and bluecloth converted to sheets and duvets.
The distribution is still announced and takes place annually each spring.26

However, for sheer serendipity, it is hard to beat the custom for allo-
cation of grazing rights in Bishop’s Caundle, Dorset. In an auction con-
ducted by the chairman of the parish council, a candle is lit and the bidding
starts, and the last bid received before the candle goes out, wins!27

There is, of course, good reason to have at least a glance at the manorial
rolls: sometimes the courts rely on them as the basis for discovering what
the alleged custom is, which stands at the heart of a current dispute.
This was certainly true in Blackstone’s time, as evident from the 1792
inheritance case of Roe v. Parker.28 There, the court specifically noted that
proof of manorial custom was usually found by searching out precedent
in court rolls. To the same effect is the nineteenth-century case of Rogers v.
Brenton29 and the early twentieth-century case of Coote v. Ford.30 However,
courts have also been critical of reliance on manorial courts and custumals,
principally because they were not courts of record and therefore subject
to the problems noted above. This was the view in the 1786 case of Denn
v. Sprey31 where the court held that rolls and custumals were not legally
conclusive because they did not represent the proceedings of a court of
record.
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4.3 Blackstone’s criteria

According to Blackstone, all special customs are broadly subject to three
sets of rules: existence, legality when proved to exist and method of
allowance. Existence and method of allowance have generally to do with
categorizations and issues that are of only marginal relevance to this
present study. It is the seven rules or criteria applicable to special custom
(not common law, not special court rules, but land rights in derogation of
common law particular to a defined and limited jurisdiction and exercised
by a small and definite population). It is this special custom that courts
have dealt with and which forms the basis still for English discussion and
categorization of customary law.32 The following discussion takes them
in the order in which Blackstone presents them.

4.3.1 Immemoriality

That it have been used so long, that the memory of man runneth not to

the contrary. So that if any one can shew the beginning of it, it is no good

custom. For which reason no custom can prevail against an express act of

parliament, since the statute itself is a proof of a time when such a custom

did not exist.

(Blackstone, Commentaries on the Laws of England,

1st edition, at 76–77)

The use of a custom “so long that the memory of man runneth not to the
contrary” is a criterion honored as much in the breach in current English
cases as in its ancient purity. However, for centuries, “time out of memory”
had a fixed, well-defined and accepted meaning. The phrase is a common
one in setting up a custom as a defense against what would otherwise be
an unlawful act (usually trespass). Thus, in the fourteenth-century case of
Hamstede v. Abbot of Abington,33 the plaintiff brought “replevin against the
abbot . . . in respect of a reckoning-board wrongfully seized”. The Abbot’s
defense? That the seizure was for failure to pay a one-penny brewing
fee – the Tolcester Penny – “of which penny, i.e. the Tolcester Penny, the
abbot and his predecessors have been seised from a time beyond memory,
and whenever the penny has been in arrear, i.e. the Tolcester Penny, the
abbot and his predecessors have destrained throughout the said time.”
The report of the case continues to describe that the defendant refused to
pay the toll, and so the abbot’s representative took the reckoning-board
in lieu thereof. Again in the 1628 case of Walmesly v. Marshall,34 a dispute
over corn grinding, the plea set down in the report of the case emphasizes
over and over again the importance of immemoriality:



how custom becomes law in england 167

that by antient custome, time out of mynde of man, used within the said

manor, and within the town of Selbye aforesaid, being an antient towne

tyme out of mind of man, all and singular the tenants, inhabitants, residents

and dwellers within the said manor, lordshippe and towne of Selbye, for all

the time whereof the memory of man is not to the contrary, have used and

been accustomed to grinde all theire corne and graine . . .35

The notion of immemoriality was not only taken seriously by the courts
in Blackstone’s time, but the definition of immemoriality was clear and
unequivocal. Nothing demonstrates this rigid attachment better than the
1769 case of Millar v. Taylor,36 an old copyright case that turned on the
immemoriality of an alleged custom of a company to have sole rights
to publish a book once registered with it. The custom was held to be
bad because “Very certainly, it could not be immemorial: for, the art of
printing was not known in this kingdom till the reign of Ed.4.”37 A note
following the case indicates that, so far as the court knew, “The first work
that is known to have a date to it, was the Psalter published in Mentz, in
1457.”38 Why is this dispositive? Because by accepted legal definition of
immemoriality a custom had to be traceable back to the coronation of
Richard I in 1189! In short, immemoriality must be provable, as empirical
fact, not simply as assertion.

However, courts were not always so careful, even in Blackstone’s time,
about the niceties of how such an immemorial custom might be practiced.
In the 1795 case of Fitch v. Rawling,39 the court had no difficulty in finding
that parishioners could play cricket under a custom for “all the inhabitants
of a parish to play at all kinds of lawful games, sports and pastimes in
the close of A. at all seasonable times of the year at their free will and
pleasure.”40 Clearly there was no cricket in 1189. One of the judges simply
observed that “The lord might have granted such a privilege, as is claimed
by the first custom, before the time of memory.”41

An example of such a showing is the strange 1495 case of Rollesley v.
Toft,42 in which a known and admitted felon complained of being dragged
out of a house of refuge to stand trial, because:

[T]his same man had on such a day and year taken refuge in a house which

was in old times the land of the Templars, and he showed how all the

Templars’ lands were given to the Hospitallers in the time of Edward II, in

the [seventeenth] year, and it had been used time out of mind that every

house [of theirs was a sanctuary] and so he prayed to be restored.43

. . . and the same master of that military order, and all his predecessors, as

masters of the same order from time then beyond memory, had and were

accustomed to have in the aforesaid house or messuage (and the ambit
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thereof) and in all their other houses or messuages and cottages (and their

ambit) which were part of the possessions then being in the hands of the

aforesaid templars or within their fee, the following immunities, liberties

and privileges: that is to say, that anyone who should flee to any house or

messuage (or the ambit thereof) which was . . . held from them and was

within their fees, for any felony or murder committed by them, claiming

there the liberties, immunities and privileges of that house or messuage,

could throughout the time aforesaid have protection and safeguard in such

houses or messuages or their ambits and could remain within the same

houses or messuages and their ambits for all their lives at their pleasure

without any kind of interference, denial or withdrawal.44

As to the manner of proving the custom, the 1786 case of Denn v.
Spray45 is instructive. There the issue was proper descent of title, there
being alleged a custom in a particular manner that lands descend to an
elder sister, when there is neither son nor daughter of the deceased. The
court held: “A customary of a manor, appearing to be of great antiquity,
and delivered down with the court rolls from steward to steward, although
not signed by any person, is good evidence to prove the course of descent
within the manor.”46

Such was the law with respect to the criterion of immemoriality in
Blackstone’s time. However, it is also clear that as the coronation of Richard
I faded ever deeper in the history of England, it was harder and harder
to show that a custom dated from 1189 – or anything like. Therefore by
the mid-nineteenth century, this criterion of immemoriality was reduced
to a presumption that, once established, shifted the burden to the one
attacking the custom to show by evidence that it was not immemorial.
This shift is clearly apparent in a number of nineteenth-century cases.

Thus, in the 1837 case of Bastard v. Smith,47 an action for trespass
for breaking and entering certain closes and trenching through a lawn in
order to divert water to a tin mine, to the claim that the custom could not
be proved to be immemorial, Tindal, C. J., observed in summing up to a
jury (at p. 136):

Then, as to the proof of the custom, you cannot, indeed, reasonably expect

to have it proved before you, that such a custom did in fact exist before time

of legal memory, that is, before the first year of the reign of Richard I; for if

you did, it would in effect destroy the validity of almost all customs: but you

are to require proof, as far back as living memory goes, of a continuous,

peaceable, and uninterrupted user of the custom: and then you should

inquire whether any document, or memorial, of more ancient times, is
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produced, tending to disprove the existence of the custom at that early

period to which the law looks back.

On the other hand, although reversed on a pleading technicality two
years later, the 1863 case of Mounsey v. Ismay48 nevertheless continues to
place emphasis on the need for traditional immemoriality:

A custom to be good must have existed from the time of legal memory, that

is, the reign of Richard the First, and whether the land which is subject to

the custom was then pasture or arable, it is now impossible to ascertain;

and I think the circumstance of the land being pasture or arable at the

time when the alleged trespass was committed is immaterial in considering

whether the custom is good.49

The custom alleged was for the freemen of the town of Carlisle to hold
horse races on a particular close in a nearby hamlet.

Nevertheless, the extent of the presumption of immemoriality today
is clear from the 1974 case of New Windsor Corporation v. Mellor,50 in
which the inhabitants of a borough claimed a right acquired by custom to
indulge in lawful sports and pastimes on the New Windsor village green.
The court held:

Once it had been established that there had been long usage of the land

for lawful sports and pastimes, that such usage had been as of right and that

it was capable of subsisting as a custom, the court would be astute to find

the origin from time immemorial and the Commissioner had been right

to do so.51

The evidence before the court included a lease from 1691 referring to
the custom. The court distinguished a statute from the reign of Henry
VIII, which the borough claimed established the custom. If successful,
this would have negated the presumption that the custom dated back to
1189, several hundred years before the reign of the Tudor monarchs.

This is not to say, however, that the presumption was automatic. Sev-
eral cases turned on the inability of those claiming the custom to plead
such presumptive immemoriality. Thus, in the eighteenth-century case of
Cole v. Hawkins,52 the court refused to find in favor of an alleged custom
because “. . . it ought to have been averred, that they have from time out
of mind repaired, &c., . . .” and so there was a failure to plead a necessary
element to establish a custom.

Equally as fatal to a claim of customary rights – and less curable –
is a failure of proof. An example of relatively strict construction of this
requirement of proof comes from the 1845 case of Lockwood v. Wood,53
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an action for non-payment of stallage fees for setting up stalls in a rural
market. To the claim that inhabitants of Easingwold were exempt from
such fees by immemorial custom, the court responded that in absence of
proof that there was a market at the locus in question prior to 1639, the
presumption of immemoriality must fail. Similarly in the 1872 case of
Simpson v. Wells,54 the court failed to find a custom for lack of immemo-
riality. There, appellant was charged with obstructing a public footpath
by erecting a stall for the sale of refreshments at a statute sessions for the
hiring of servants. The defendant claimed that such a right by custom was
the same as at a fair. However, the court noted that such statute sessions
commenced by statute during the reign of Edward III, well after 1189 and
therefore “these meetings were not from time immemorial; and there is no
more reason for saying it is a legal custom to put up stalls of refreshments
on the highway at these meetings than at the assizes or quarter sessions,
which usually cause an assemblage of people. Therefore there could not
be such a custom, as there could not be any legal origin of it.”55

Often, claims of custom failed when the court claimed the original
showing of ancient usage was successfully rebutted by those with an
interest in the affected land. In Payne v. Ecclesiastical Commissioners and
Landon,56 the tenants on copy-hold land in a manor showed that they
had since 1599 asserted a custom to fish in certain waters within the
manor, and that parole evidence supported their claim. However, the court
found that much of the exercise had been over the protests of the lord
of the manor and that a 1599 document showed conclusively that there
was no such custom at that time. Therefore, the court “had come to
the conclusion that the plaintiff had failed to prove the existence of an
immemorial usage.”57 Again in a 1907 case, Lord Fitzhardinge v. Purcell,58

the court found against alleged trespassers who claimed the right to go
upon certain foreshores for the purpose of shooting wild ducks under a
custom of the manor because, although there was evidence of a custom in
some parts of the river to fish under certain conditions, “. . . the evidence
as to the places where the custom prevailed was vague, and there was no
proof of the exercise of the custom after the reign of James I.”59

4.3.2 Continuity

It must have been continued. Any interruption would cause a temporary

ceasing: the revival gives it a new beginning, which will be within time of

memory, and thereupon the custom will be void. But this must be under-

stood with regard to an interruption of the right; for an interruption of

the possession only, for ten or twenty years, will not destroy the custom.
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As if I have a right of way by custom over another’s field, the custom is not

destroyed, though I do not pass over it for ten years; it only becomes more

difficult to prove: but if the right be any how discontinued for a day, the

custom is quite at an end.

(Blackstone, Commentaries, at 77)

This is perhaps one of the more difficult of Blackstone’s criteria to
establish from the cases, particularly of Blackstone’s time, because it does
not appear to have arisen apart from the extensive previous discussion of
immemoriality. Nevertheless, it does appear that the continuity to which
Blackstone refers, much like the law of easements, is one of right and not
of usage. Certainly this is so by the twentieth century, as the discussion
that follows demonstrates.

Though Blackstone cites no cases in his Commentaries for this criterion,
it was established at least a century and a half before he wrote, that conti-
nuity was a requirement in the 1608 Tanistry case.60 Continuity could be
broken by a number of means. Thus, in the 1819 case of Duke of Norfolk v.
Myers,61 the question was whether a custom to grind corn at certain mills
was sufficiently interrupted in continuity by a change to steam and other
mechanical means, from water and horse mills, to void the custom and
so excuse the defendant from bringing his corn to the mills of the Duke.
While it appeared there were no cases so holding, the chancellor decided
the question was one of law and so he sent the parties on their way. Earlier
in the 1752 case of Drake v. Wigglesworth,62 another corn-grinding mill
case, the court decided that, while unity of possession (the land of the
grinder and the land of the mill) might destroy a custom, there could be
no such unity in this case. This principle is set out more clearly in the
1918 case of Derry v. Sanders63 in which the defendant was charged with
trespass for crossing the plaintiff ’s land, to which he defended that he
was using a customary access way or path, and that such right of way had
been used for over eighty years. While the judge indicated that “I regret
the result,”64 nevertheless the decision by Scrutton, LJ, found against the
defendant and the customary right of way. Among the bases for the court’s
finding no customary right of way was end of continuity:

a right of way by long usage between tenements part of a manor cannot

be claimed by prescription, but must be claimed by custom of the manor,

and if rights claimed by the custom of the manor are extinguished by

enfranchisement unless expressly reserved or regranted, it will follow that

the deed of enfranchisement in this case, whether the parties intended it or

not, extinguished the customary right of way.65
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In this case, the lord of the manor destroyed the copyhold tenure and
created a freehold tenure by regrant, though in effect only releasing his
rights as lord. Nevertheless, the manorial relationship upon which the
right of way by custom depended was severed, the custom interrupted,
and unless part of the regrant, it was destroyed.

Less arcane and perhaps more compelling of the older cases is the
1865 case of Gavi v. Martyn.66 Here, tin miners had artificially brought
water to the surface of certain lands for the purpose of “streaming” their
tin. Plaintiff claimed the same water by prescription. The court held that
whereas it was possible to obtain such a right by prescription, there was not
a sufficient claim “of right” as the rights of the tin miners were established
by custom of the county of Cornwall “and the miners had not permanently
abandoned their right of control over the water in the stream when the
plaintiff diverted it by the upper launder to his works.”67

This matter of purposeful abandonment is particularly significant.
Indeed, one of the more fascinating of the cases dealing with custom-
ary rights turns to a large extent on abandonment of a customary right,
or the lack thereof. In the 1870 case of Warrick v. Queens College, Oxford,68

freehold tenants of certain manors held by Queens College sued to restrain
the college from enclosing certain nearby open space, leasing it to the gov-
ernment for artillery practice, and the building of buildings thereon. The
basis of the suit for injunctive relief was the collection of common rights
the plaintiffs claimed in the open space of that portion of the manors (the
three common areas being Shoulder of Mutton Green, Plumstead Com-
mon and Bostal Heath) particularly to pasture cattle levant and couchant,
feed geese and ducks, cut wood, hay and turf, and walk, drive and ride
upon the commons for exercise and recreation. While the court found
substantial evidence that several commoners, due to persuasion, threat
and other means, had ceased exercising their common rights, it also found
that where the lord has attempted to stop the user of a common, the fact
that some of the tenants have yielded to such attempts was not an inter-
ruption of the right within the meaning of statutes defining interruption.
As a consequence, what customary rights remained were sufficiently con-
tinuous to be upheld. Therefore the plaintiff commoners were entitled to
their injunction.69

The relatively modern 1962 case of Wyld v. Silver70 illustrates most con-
clusively the Blackstonian doctrine on this point: interruption of use does
not equate with interruption of the right, which would end the custom.
Based on custom, plaintiffs sought a declaration that as inhabitants of a
parish, they were entitled to hold an annual fair on a plot of land acquired
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by defendant, and that the defendant was not entitled to disturb the soil or
erect any building on it, ordering the defendant to remove what buildings
and structures he had erected. Holding that the plaintiffs had shown their
rights still existed, the court granted the injunction against the defen-
dants. To the claim that the rights had long since been abandoned, Lord
Denning, MR, held:

True it is that no fair or wake has been held there within living memory.

But no matter. They have a right, they say, to hold it on this piece of

land . . . Needless to say, after so long a period of disuse, the inhabitants

must establish their right with clearness and certainty, but I must say they

have done it . . . [their proof] clearly show the right of the inhabitants,

and there is no reason to suppose they have lost it. I know of no way in

which the inhabitants of a parish can lose a right of this kind once they

have acquired it except by Act of Parliament. Mere disuse will not do.

And I do not see how they can waive it or abandon it. No one or more

of the inhabitants can waive or abandon it on behalf of the others. Nor

can all the present inhabitants waive or abandon it on behalf of future

generations. . . . In my judgment, therefore, the inhabitants of Wraysbury

still have the right to hold a fair or wake on this piece of land on the Friday

in Whitsun week.71

Indeed, as the court above suggests, the issue of proof is often the
most difficult in establishing continuity, as it once was in establishing
immemorial usage. However, once the obstacle is overcome, courts have
on occasion been generous in finding customary rights. Thus, in the
1840 case of Scales v. Key,72 a custom found to exist in 1689 was held
good, even though it had not been exercised for 150 years. On the other
hand, the court in Hammerton v. Honey73 found a strong presumption
against custom when an alleged custom is unexercised for many years,
and that lack of use is acquiesced in by those alleged to be entitled to that
exercise.

The use of customary rights like the above to prevent use and develop-
ment of the freehold is an increasingly common pattern, as we shall see in
the sections which follow. As is apparent from the preceding discussion,
English courts are willing to enforce such customary rights, but demand
strict proof that they exist.

4.3.3 Peacefulness

It must have been peaceable, and acquiesced in; not subject to contention

and dispute. For as customs owe their origin to common consent, their
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being immemorially disputed either at law or otherwise is a proof that such

consent was wanting.

(Blackstone, Commentaries, at 77)

The criterion of peacefulness, like continuity, arises less often than
the other criteria in reported cases. Blackstone cites none whatsoever
in his discussion, though he does cite Coke on Littleton as with virtu-
ally all of the criteria.74 Indeed, the issue of peacefulness appears most
often to arise in the negative. Thus, in the 1913 case of Payne v. the
Ecclesiastical Commissioners and Landon,75 tenants of a manor asserted
a customary right to fish in a particular area or messuage. After noting
that the tenants had to establish, inter alia, that they had enjoyed the
custom from time immemorial and that the usage was reasonable,
the court noted “the continual protest by the lord or the farmer when
the tenants asserted the custom.”76 The court held (“not without regret”)
that the custom failed for want of immemoriality as well, apparently, as
peaceability.

On the other hand, the court in the 1863 case of Wake v. Hall77 upheld
mining customs, even though expanded to reflect modern machinery
usage, in part because the “alleged ancient right, springs from unques-
tioned immemorial customs . . . [and] does not appear to have ever, before
the present occasion, been the subject of controversy or litigation.”78

Again in Warrick v. Queen’s College, Oxford79 discussed in the previous
section, in noting the recent attempts by the landowner to keep tenants
from asserting their commoner rights, the court said: “But these are not
sufficient to invalidate what appear to be the continued and uncontested
rights of the freehold tenants . . . which, as I have said, I never find to have
been contested until the year 1860.”80

4.3.4 Reasonableness

Customs must be reasonable; or rather, taken negatively, they must not be

unreasonable. Which is not always, as Sir Edward Coke says, to be under-

stood of every unlearned man’s reason, but of artificial and legal reason,

warranted by authority of a law. Upon which account a custom may be

good, though the particular reason of it cannot be assigned; for it sufficeth,

if no good legal reason can be assigned against it. Thus, a custom in a parish,

that no man shall put his beasts into the common till the third of October,

would be good; and yet it would be hard to shew the reason why that day in

particular is fixed upon, rather than the day before or after. But a custom

that no cattle shall be put in till the lord of the manor has first put in his, is
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unreasonable, and therefore bad: for peradventure the lord will never put

in his; and then the tenants will lose all their profits.

(Blackstone, Commentaries, at 77)

The criterion of reasonableness arises nearly as often as immemoriality
and certainty. Indeed, the issue of reasonableness sometimes arose in the
manorial courts in the fourteenth century. Thus in the Littleport Court
Leet held on December 11, 1325,81 Henry Sweetgroom mowed quite a lot
of sedge beyond the “appointed quantity” in violation of the following
custom, resulting in forfeit of the price of the sedge to the lord of the
manor:

whereas by the custom of the vill every tenant of a full-land and every

freeholder holding as much as a full-land may mow in the fen for his

sustenance to the amount of 6,000 of sedge, but so nevertheless that neither

free nor bond can nor ought to give or sell of this without first obtaining

the lord’s leave or making fine to the lord, and if any free or bond man of

the vill shall mow beyond this fixed and established number he shall give

for each thousand 32d. to the lord and to the men of the vill for the repair

of the church, so they say, in equal portions [i.e. one such portion to the

lord, one to the men]. And for that neither free nor bond have any specialty

from the lord, nor show any record by reason whereof the custom which

they allege ought to be allowed them, therefore all the sedge which has been

mown beyond the fixed and established quantity and which [superfluous

amount] is presented below, shall remain to the lord as forfeited until etc.82

It is also the most difficult of the criteria to consistently establish in
the reported cases. Its critical importance is best set out in Arthur v.
Bockenham,83 a dispute over an alleged custom permitting the devise
of certain property acquired after the making of a will. With respect to
reasonableness, the court set out the basis for sharply restricting custom,
even more than acts of parliament, because of their detrimental effect on
common law:

all customs, which are against the common law of England, ought to be

taken strictly, nay very strictly, even stricter than any Act of Parliament

that alters the common law. It is a general rule, that customs are not to be

enlarged beyond the usage; because it is the usage and practice that makes

the law in such cases, and not the reason of the thing, for it cannot be said

that a custom is founded on reason, though an unreasonable custom is void;

for no reason, even the highest whatsoever, would make a custom or law;

so it is no particular reason that makes any custom law, but the usage and

practice itself, without regard had to any reason of such usage; and therefore
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you cannot enlarge such custom by any parity of reason, since reason has

no part in the making of such custom. Now in the construction of Acts of

Parliament it is otherwise, and there is a greater latitude allowed in them;

and the reason that induced the law-makers to make such Acts to take away

the common law, may be and is usually urged in making construction of

them. There in doubtful cases we may enlarge the construction of Acts of

Parliament according to the reason and sense of the law-makers expressed

in other parts of the Act, or guessed, by considering the frame and design

of the whole. But it is not so in the case of a custom, because not founded

on any particular reason.84

Certainly, as both Coke and Blackstone suggest, reasonableness cannot
depend solely on whether it appears reasonable to the freeholder or owner
whose land is burdened with the exercise of a customary right, say, of
common or passage, to have such a burden on his land, though there are
cases that clearly hold that too much interference with that land will make
the alleged custom void for unreasonableness. Certainly, reasonableness
also means reasonable as a matter of law. But there are many variants in
between, as appears below.

The criterion of reasonableness is not only one of the most common
ones raised in cases dealing with custom,85 but it is one of the earliest. Well
before Blackstone wrote his commentaries, English courts were struggling
with the concept and declaring customs bad because unreasonable. The
earliest of these appears to be the 1401 yearbook case of Miles v. Benet,86

which is almost certainly the source of Blackstone’s example in his Com-
mentaries. The alleged custom, that tenants should not put beasts into
the common before the lord of the manor, was held void because the lord
might not put in his beasts at all and thereby bar the commoners’ rights
for all time. This helped establish the principle that a custom that subjects
a multitude to the whim of an individual is bad and unreasonable.87

Another often-cited case is the 1577 Salforde’s Case88 declaring a custom
that a tenant in fee may only lease for six years was bad: “. . . this custom
is void because against common reason, and the freedom of the estate of
one who hath the fee simple.”89

Again in 1590, in Devered v. Ratcliffe,90 a custom that was contrary
to established judicial procedure in a criminal matter was declared “not
good, and the custom unreasonable.”91 To the same effect is the 1599 case
of Paramour v. Verall & Auters,92 in which an outrageous supposed custom
of the City of London to arrest any citizen of the City for the debt of any
particular citizen was held unreasonable and void. Equally outrageous
was the custom of the manor in the 1599 case of Parker v. Combleford,93
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in which the lord took the horse of a stranger who died within the manor
as heriot. While willing to uphold the custom as applied to those living
on the manor, the court held that to apply it to a stranger amounted to a
forfeiture of goods without reasonable compensation. On the other hand,
in the 1594 case of Jackman v. Hoddeston,94 the court found a custom to be
reasonable under which the lord of the manor seized the lands of those who
owed fines until such fines were paid, though the custom eventually failed
for want of immemoriality. Likewise in the 1594 case of Yielding v. Fay,95

the court upheld as “good and reasonable” a quaint custom requiring the
rector of the parish to keep a bull and a boar “for the common use of the
kine and sows of the parishioners at any time . . . for the increase of calves
and pigs within the said parish,”96 apparently on the ground that it was
supported by parishioner tithes.

As indicated in the introduction to this section, Coke had quite a lot
to say about reasonableness as a criterion for good custom, for which
Blackstone cited him. Coke early on established that reasonableness of
custom is a question of law, for the court, and not a question of fact, for a
jury, in the 1612 case of Rowles v. Mason.97 There, the custom alleged was
that a copyhold tenant may cut down all the trees on his land and sell them.
After distinguishing custom from prescriptive rights, Coke declared the
custom “against common reason, incongruent and against common law,
that a copy-holder for life may cut and sell the trees and custom ought to
have reason and congruence.”98 There follow several examples of customs
that would be bad because contrary to the law of estates as, for example,
turbury attached to land rather than to a house.

Certainly one of Coke’s more fulsome explanations of reasonableness
comes in the 1614 case of Hix v. Gardiner.99 The custom challenged was
one of mill-suit, requiring inhabitants of a manor to use the lord’s mill
alone for the grinding of their grain. One of the grounds for the challenge
was that the reason for the custom had not been pleaded, nor was it in
evidence. Coke responded: “if no reason can be given, for the beginning
of this, or of any other custom, yet non sequitur, this custom to be for
this cause unreasonable, and against reason in the beginning of it, for that
for some things no reason can be given.”100 As Coke observed earlier in
the opinion, the inheritance customs of borough English and gavelkinde,
both contrary to the common law principle of male primogenitor (oldest
son inherits) “are no reasonable customs, the reason to be shewed of the
beginning of them is impossible”101 and yet they are upheld. Clearly Coke
was of the opinion that the original reason for the custom was, other things
equal, irrelevant.
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Not so with respect to the reasonableness of the custom as applied, a
distinction which Blackstone also makes. In the same year, 1614, Coke
decided Hill v. Hanks,102 an action for trover and conversion, in which the
bell-man (town crier) by custom claimed the right to take a certain toll
on grain, which the owner, challenging his right, now sought to reclaim.
Observing that the case would be decided on the strength of the validity
of the custom, “if the custome here be good, he may then take, and covert
where he [bell-man] will”103 Coke then observed that “they which do
repair bridges, and cawsweys, may have toll by prescription; and so for
murage, and pontage, the King may grant by his letters patents, to have a
charge and imposition laid, but this ought to be pro bono publico, and also
proportionable and so is 3E.3 if for murage, or pontage, to have an impo-
sition, assessed upon the subjects, because they have the benefit of it.”104

Based on these examples, the reciprocity and public good demonstrated
here, Coke then declared:

I am very clear of the opinion, that the custome here is good, and it is

also the more reasonable, because it is here in his plea expressed, that he

[the bell-man] had paved the streets, and if the custom is good, then the

taking is good, and if the taking here be good, then by this the property

[the grain toll] is in him, and not in the plaintiff, and so no trover to be

brought by him [the plaintiff].105

Several cases from the late seventeenth century follow Coke’s lead with
respect to reasonableness, particularly with respect to what is good for the
public and also providing a reciprocity of advantage. Thus, for example, in
the 1691 case of Simpson v. Bithwood,106 a custom for the lord of the manor
to take anchor and cable of ships cast on his land, in consideration for
burying the dead and caring for survivors, was held good: “so the custom
here is for the encouragement and safety of navigation; and although it
be a charity, yet it is not unreasonable to have a recompense for a man’s
charity and charge.”107

Again in the 1698 case of Weekly v. Wildman108 the custom of all inhab-
itants of a town to have common for all commonable cattle was held
unreasonable and so bad, because there was no limit to the number of
cattle that could be turned loose on the land in question and the plaintiff
had not given any reason why such a surcharge of the common would be
good. The case came up in an interesting fashion. The defendant “had
erected an engine by which he cast the water upon the said fen, more
than could be carried off by the drains of the said fen, whereby the said
fen was drowned, so that the plaintiff could not enjoy his common in so
full and beneficial a manner as he ought.”109 Finally the 1690 case of Pain
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v. Patrick110 follows the Coke analysis with respect to reasonableness and
lawful beginnings in upholding a right-of-way by custom.

4.3.4.1 Unreasonable effect on land over which alleged
custom is practiced

Although the older cases discussed above often dealt with such as tolls,
inheritance and criminal procedures, it is under this criterion of reason-
ableness that the courts came to grips most often with the adverse effect
on private property that the exercise of customary rights will likely have.
This is particularly true of the cases that arose during Blackstone’s time
(middle of the eighteenth century), and shortly thereafter. Although the
case turned as much on the issue of certainty (discussed in the next sec-
tion) the 1742 mining case of Broadbent v. Wilks111 is an excellent example
of a Blackstone-era case in which the court could not abide the unreason-
ableness of the custom. The custom alleged:

where the customary tenant of a manor has coal mines lying under the

freehold lands of other customary tenants, within and parcel of the manor,

he may sink pits in those lands to get the coals &c., may lay the coals when

got and the earth and rubbish &c. on the land near to such pits, such lands

being customary tenements and parcel of the manor, there to remain and

continue (not saying how long, or for a convenient time), may lay and

continue wood there for the necessary use of the pits, may take away carts

and waggons part (not saying how much) of the coals, and burn and make

into cinders the other parts there at his will and pleasure.112

The court declared this to be an unreasonable and void custom:

And certainly no custom can be more unreasonable than the present. It

may deprive the tenant of the whole profits of the land; for the lord or his

tenants may dig coal-pits when and as often as they please, and may in such

case lay their coals &c. on any part of the tenant’s land, if near to such coal-

pits, at what time of the year they please, and may let them there as long as

they please . . . So that they may be laid on the tenant’s land and continue

there forever . . . which is absurd and unreasonable. The objection that this

custom is only beneficial to the lord and greatly prejudicial to the tenants

is, we think, of no weight, for it might have a reasonable commencement

notwithstanding, for the lord might take less for the land on the account of

this disadvantage to his tenant. But the true objections to this custom are,

that it is uncertain and likewise unreasonable, as it may deprive the tenant

of the whole benefit of the land, and it cannot be presumed that the tenant

at first would come into such an agreement.113
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The decision was sustained in 1745 in Wilkes v. Broadbent,114 with
particular emphasis on the great burden on private land without any
noticeable public or private consideration.

The burdening of private lands with custom continued to be a fertile
ground for litigation shortly after the last editions of Blackstone were
published. In the 1818 case of R v. Inhabitants of Ecclesfield,115 the alleged
custom was for parishioners to repair a road in another parish. Citing
both Blackstone and Coke, Lord Ellenborough held the custom to be
unreasonable in part because “There cannot be a custom in one place to do
something in another. The land in a particular place, and the inhabitants
in respect thereof, may be charged by custom, for matters within the place;
but custom will not apply to matters out of it” (citing Coke’s Gatewards
Case decision).116

Finally, another case of Blackstone’s time, the 1752 case of Drake v.
Wigglesworth,117 picks up the theme of mutuality of consideration in yet
another corn grinding dispute. The alleged custom was that all house-
holders of the parish should grind all their corn used by them, within the
parish, paying to the grinder a reasonable toll. Citing Coke and mutuality
of consideration, the court found the custom good.

The unusually burdensome effect on the land over or on which it is
exercised continued to be a ground for overturning customary rights into
the nineteenth century. In the 1837 case of Bastard v. Smith118 discussed
earlier under immemoriality, Chief Justice Tindal instructed the jury as
follows, with respect to the Devonshire custom for tin miners to direct
water into their mines:

. . . touching the unreasonableness of the custom, though you are not called

on to say whether this be a reasonable custom or not (for that is a matter

of law, not submitted by the present pleadings to your decision), still you

may properly thus far look to the nature of the custom that, if you find it

greatly affecting the rights of private property, you may fairly expect and

require that it should be supported by evidence proportionably strong and

convincing. You are not to come to the conclusion that inhabitants of a large

district, like that over which the supposed custom extends, surrendered

their rights over their own soil, unless you find repeated acts of exercise of

the custom on the one hand, and of acquiescence on the other.119

The early twentieth century case of Mercer v. Denne120 upheld the cus-
tom of the inhabitants of a parish (fishermen) to use a piece of land
covered with shingle to spread and dry their nets as in favor of navigation.
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The court permitted the exercise of the custom to change with the times
so long as the burden on the landowner was not unreasonable:

The tanning, cutching or oiling of nets [new] belonging to fishermen

tend to preserve the nets and make them useful for a longer period, and

the subsequent drying of nets seems to me to fall within the reasons thus

assigned for the custom. It is laid down by Holt, J. in City of London v.

Vanacre [a late seventeenth-century case]121 that “general customs may be

extended to new things which are within the reason of those customs.”

There is not, in my opinion, evidence from which it ought to be inferred

that the practice of tanning or cutching has arisen within the time of legal

memory. But it was said that, so far as related to the drying after oiling, the

use has extended over a period of from twenty-five to thirty-five years only,

and, moreover, that this user was more burdensome than the old user for

drying after tanning or cutching. I think, however, that the law as laid down

by Lord St. Leonards in Dyce v. Hay cited by Farwell J., applies, and that

those who are entitled to the benefit of a custom ought not to be deprived

of that benefit simply because they take advantage of modern inventions

or new operations so long as they do not thereby throw an unreasonable

burden on the landowner.122

Again, “It must not be forgotten that the persons claiming under
the custom are bound to exercise their rights reasonably and with
due regard to the interest of the owner of the soil.”123 According to
Falwell, J., in the court below (1904) reasonableness is determined at
the inception of a custom and it is no objection that it may at times
have been used in an unreasonable manner.124 His opinion represents a
good early-twentieth-century view of the limitations and requirements of
custom.125

Perhaps there is no better example of language requiring the protection
of underlying property rights than the 1847 case of Rogers v. Brenton.126

Cornish tin miners claimed by custom to be able to renew their claims
by renewing boundary posts, without actually working the tin mine.
Although the court appeared to hold the renewal unreasonable without
actual working of the mine, Lord Denman held tin bounding generally
reasonable, only because there was a benefit to the public:

Customs, especially where they derogate from the general rights of property,

must be construed strictly; and above all things they must be reasonable.

Bounding is a direct interference with the common law rights of property.

It takes from the owner of land, who is unable or unwilling at a particular

moment to dig for tin under his waste land, the right to do so, it may be
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forever, and vests it in a stranger, making only a customary render in return:

it empowers the stranger not only to extract the mineral from beneath the

surface but to enter on the surface and cumber it with the machinery,

buildings and refuse stuff which the operations below occasion; and all this

without the least regard to the convenience or interests of the owner. The

only things which make this reasonable are the render of the toll tin to the

owner and the benefit to the public secured thereby in the extraction of

the mineral from the bowels of the earth. Both of these are not only lost,

but the latter, it may be, positively prevented, if the bounder may decline

to work, and yet retain the right to exclude the owner.127

Often the issue of customary rights and protection of land arose with
respect to support of the surface of the earth. Thus, in the 1862 case of
Blackett v. Bradley & Others,128 “from time immemorial . . . the lord and
his assigns had been used and accustomed as of right to search for, win
and work the mines under the commons without leaving any support for
the lands under which the mines were situate, and without making any
satisfaction for any injury caused by such working.”129 The custom was
held void as unreasonable on the strength of a previous case.130

The same line of reasoning is apparent in the 1867 case of Wakefield v.
Duke of Buccleuch.131 Here, the alleged custom was to let down the surface
in mining operations without paying compensation to the surface owner.
The court declared the custom unreasonable in light of the common law
right of support, citing several enclosure cases.

In the 1881 case of Davis v. Trehane,132 the court struck down an alleged
custom to work mines in such a manner as to “let down” or otherwise
injure the surface. To the argument that this was mining “in the usual and
most approved way” in Glamorgan, the court said:

But what does that mean? It refers simply to the mode of carrying on the

underground works in the mine; which cannot by possibility, either in the

county of Glamorgan, or anywhere, be a custom, or manner, of working,

without regard to the rights of other persons . . . [these words] have no

reference to the rights of other persons, which there could not possibly be

any local custom in such a district as a county to disregard, and which must

be respected in carrying out these works.133

This line of reasoning is repeated in the twentieth century in Wolstanton,
Ltd. v. Newcastle-Under-Lyme Borough Council.134 An alleged custom of
mining, which caused subsidence and damage to neighboring land and
buildings, was held unreasonable, again citing Hilton v. Earl of Granville.135
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After setting out requirements for a custom (a lot about immemoriality
here):

I find it very difficult, if not impossible, to hold that a custom for the lord to

get minerals beneath the surface of copyhold or customary freehold lands

without making compensation for subsidence and damage to buildings is a

reasonable custom while accepting the view that a custom for the lord and

his tenants of collieries to lay rubbish in heaps on the copyhold land near

the pits [citing Broadbent, above] is unreasonable. In either case, the lands

of a copyholder might be made practically useless, although they would

still be liable . . . to pay their rents and perform their stipulated services to

the lord.136

4.3.4.2 Unreasonable contrary to major common
law principle/natural justice

Reasonableness also arises as a basis for finding a custom “bad” because it
contravenes some basic principle of law often expressed as a great common
law principle. This is not easy to reconcile with the basic proposition
respecting custom, that a custom is by nature in derogation of some
common law principle: often the right of the landowner or holder of
superior rights in land to exclude others, the case often arising on an
action for trespass. Not surprisingly, the cases that find a custom bad on
these grounds often involve inheritance, procedures or otherwise arise in
some factual context other than the use of land.

Thus, for example, in the fourteenth-century case of R v. City of
London137 the court held that the mayor and aldermen of London could
not by custom of the city declare persons outlaws, because this was the
prerogative of the King or, by special mandate, his justices. Not only was
there evidence that the mayor and citizens were not following their own
procedures, but also “such a custom is contrary to the law and custom
of the realm.”138 Eight years later, the court in The King v. Nicholas of
Chanceux139 declared certain customary tolls and franchises unreason-
able as benefiting an individual to the prejudice of the multitude: “The
law will not allow any usage that is to the common damage of the people.
The longer such a usage has been maintained the greater the wrong, and
the more you will be charged to the king for profits taken by reason of the
usage.”140

Again in the 1614 case of Needler v. Bishop of Winchester,141 the court
found bad a custom enabling a married woman to convey land without
a separate examination because it deprived favoured persons in law of
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the kind of protection given them by the common law against the conse-
quences of undue influence or folly.142 In this vein, London trade customs
were often found to be unreasonable as against great common law princi-
ples or principles of natural justice. In the 1596 case of Byrd v. Wilford,143 a
custom having to do with the holding of bonds was upheld as reasonable.
But in the 1614 case of Day v. Savadge144 a custom allowing a matter to
proceed by jury certificate, rather than by jury in accordance with the
customs of London, was held void as against principles of natural justice.
Also in the later seventeenth-century case of Lewis v. Masters,145 the court
found a custom of London that permitted the creditor of an intestate to
attach money in the hands of a debtor to the intestate before letters of
administration were granted, to be bad: “[per Holt, C. J.] It is one thing if
a custom be different from the law, and another thing if it be repugnant . . .
there can be no custom to support this case; for customs that overthrow
the principles of law, and which are unreasonable, are to be rejected.”146

In Blackstone’s time, such unreasonableness is apparently the reason for
declaring a custom bad in the 1746 case of Richards v. Dovey.147 There, an
alleged custom for a parishioner who marries in a different parish to pay a
fee to the rector of his home parish was held unreasonable and void. Again
in the 1777 case of Fisher v. Lane148 the court held a custom whereby in
the case of an administrator, a debt due to the intestate could be attached
by foreign attachment by custom of the city of London, unreasonable
because:

Customs of particular cities may deviate from the course of the common

law, but a custom contrary to the first principles of justice can never be

good; so this custom not to summon or give notice to a defendant in a suit

commenced against him is contrary to the first principles of justice and (in

my opinion as presently advised) cannot be good.149

Contrary to natural justice was the rationale of the court in striking
down as unreasonable court process in the 1867 case of London Corpn. v.
Cox.150 Citing and quoting copiously from older opinions, the court noted
repeatedly the unreasonableness of the custom. Finally in the 1908 case of
Johnson v. Clark,151 the court held bad a local custom permitting a married
woman to dispose of real estate held in her name and with the consent
of her husband, without her separate examination and acknowledgement
(i.e., by signature only):

It is quite clear that in the case of copyholds a custom for a married woman,

with the concurrence of her husband, to surrender her interest, after
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separate examination before the lord or the steward of the manor or his

deputy, or even before two tenants of the manors, is a good custom . . .

There appears, however, to be no authority in favour of a custom for a mar-

ried woman to dispose of any interest in realty, even with her husband’s

concurrence, without some separate examination . . . On the other hand,

there are two authorities which clearly contain an expression of judicial

opinion against the validity of such a custom [citing Needler v. Bishop of

Winchester and George v. Jew) . . . Looking at the matter apart from express

authority, it is quite clear that for a custom to be good it must be reasonable

or, at any rate, not unreasonable. [The court then discusses Coke’s concept

of reasonableness] . . . If this be so, it appears to follow that a custom to be

valid must be such that, in the opinion of a trained lawyer, it is inconsistent,

or, at any rate, not inconsistent, with those general principles which, quite

apart from particular rules or maxims, lie at the root of our legal system.

Thus a custom which is for the advantage of an industry or trade may be

good, although it bear hardly on the individual; while, on the other hand, a

custom which is for the advantage of an individual only and is prejudicial to

the public, or a class of the public, is bad; for the common law, in principle,

imposes obligations on the individual for the benefit of the public, and not

on the public for the benefit of the individual . . . If I have correctly stated

the test of reasonableness in connection with the doctrine that a custom to

be valid must be reasonable, or, at any rate, not unreasonable, it is evident

the test cannot be applied to the custom alleged without considering the

principles underlying the common law so far as it relates to the capacity

of married women. [The court then discusses the policies for protecting

married women, whose husbands might otherwise take advantage of them]

. . . I have come to the conclusion, therefore, that the alleged custom

cannot be upheld, because it is unreasonable, as conflicting with the general

principle of the common law that an exercise of free will was essential to

alienations and contracts, and that a married woman was not in a position

to exercise such free will. Such a custom would, in other words, be against

“common right.”152

4.3.4.3 And all the rest

There are, of course, dozens of additional cases dealing with the rea-
sonableness of a custom. What follows is a brief catalogue of situations
in which the court found the custom unreasonable and so void, and in
which courts have upheld customs against the claim that they were in
some way unreasonable.

Disputes relating to common lands are a fruitful source of customary
practices, and many of the results turn on reasonableness. In the 1620 case
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of Barker v. Cocker,153 the court found that a local custom in Somerset,
that the vicar of a parish could take every tenth lamb born in the parish,
without regard to ownership, “. . . unreasonable, and against law, for by
this means it might fall out, that some one might have but one lamb,
and that might be taken for tythe, and he that had more should pay
nothing at all.”154 Sometimes public benefit saves what might otherwise
be a void custom. Thus, in the 1684 case of Linn-Regis Corpn. v. Taylor,155

the custom of freemen and shipowners to dig gravel in the shore for ballast
for their ships without paying the mayor of the city was held good: “But by
the whole Court the custom here is good, it being for the maintenance of
navigation, and so pro bono publico; and a custom is lex loci, and inherent
in the soil whereto it is fixed for the service of every one that is qualified
to use it.”156

Unreasonableness in Blackstone’s time is well-illustrated by the 1740
case of Bell v. Wardell.157 A custom for all the inhabitants of a town, to
walk and ride over a close of arable land at all seasonable times of the year,
was held unreasonable because it was often exercised so as to trample corn
planted there, even though the exercise was “seasonable” in one sense. In
the corn-grinding 1616 case of Harbin & Uxor v. Green,158 the court held
unreasonable, and so bad, a custom of a bishopric that all inhabitants,
resident of the city, must grind their corn at his mills, no matter how they
acquired the corn:

first, that the custom it self was unreasonable, for the reason and use of such

a custom is, that the corn that a man doth grind, he should grind there,

and not elsewhere . . . But the fault here is, that by this custom if a man buy

corn, he cannot sell it again in corn in his house, for he must first grind it

at these mills.159

In another of the corn-grinding cases, the court in the 1670 case of Cori-
ton and Harvey v. Lithby160 found an alleged custom for the tenants of a
manor to grind all the corn spent in their houses was declared unreason-
able, and so bad, “for a great deal of corn is used which is not proper to
grind.”161

Predictably, the question of reasonableness arose often in Blackstone’s
day, in a more general fashion than the categories discussed above. Thus
in the 1779 case of Cort v. Birbeck,162 yet another corn grindings case, the
court upheld the following custom as reasonable:

all the tenants, inhabitants, and residents, within the manor “ought to have

ground, and still ought to grind, all their corn, grain and malt, which by

them or any of them had been or should be used or spent ground within
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the manor, at the plaintiff’s mills, and not elsewhere, and to have paid and

yielded, and to pay and yield to the plaintiff for the grinding thereof certain

reasonable toll and multure!.”163

Lord Mansfield, speaking for the court, upheld the custom on the
ground that the tenants all agreed it applied only to corn grown within
the manor:

When we heard this argued, a doubt arose on the extent of the custom,

whether it goes only to corn growing in the manor, and ground there, or

to all ground corn wherever it may grow, which is consumed within the

manor. But it appears from the answers in the suit in the Exchequer (which

his Lordship read,) that the defendants then insisted on the restrained sense,

and that they were not bound to grind corn which grew out of the manor

of Settle mills; and the decree established the custom to the extent now

insisted upon, and proves it to be reasonable.164

Likewise the amount of the toll charged for such grinding was held a
reasonable part of the custom in the 1817 case of Gard v. Callard.165 All
of the inhabitants of the borough of Modbury that brewed ale were by
custom to grind at the plaintiff’s mill and to pay him a certain toll. As to
the amount of the toll the court held that under the circumstances and
facts of the case, there was “cogent evidence that it was reasonable.”166

Again in the 1755 case of Fryer v. Johnson,167 the court found as unrea-
sonable “a custom in the parish, time out of mind, that every parishioner
has a right to bury his dead relations in the church-yard as near to their
ancestors as possible, and the defendant refused to permit the plaintiff
to bury a relation as near as possible to his ancestor.”168 The court held
it both unreasonable and uncertain since the term was too vague as to
nearness.

A twist on unreasonableness comes in the unreasonable exercise of a
lawful custom in the 1797 case of Fitch v. Fitch.169 There, the custom was
for all the inhabitants of the parish of Steeple Bumstead to play at all times
of the year, at all kinds of lawful games and pastimes on a certain close.
While the court upheld the custom in a suit for trespass by some of the
inhabitants, the court made an excellent statement about the reciprocal
rights of the parties:

The custom appears to be established. The inhabitants had a right to take

their amusement in a lawful way. It is supposed, that because they have

such a right, the plaintiff should not allow the grass to grow. There is no

foundation in law for such a position. The rights of both parties are distinct,

and may exist together. If the inhabitants come in an unlawful way, or not
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fairly to exercise the right they claim of amusing themselves, or to use it in

an improper way, they are not justified under the custom pleaded, which is

a right to come to the close to use it in the exercise of any lawful games or

pastimes, and are thereby trespassers. His Lordship therefore left it to the

jury to say, whether the defendant had entered the close in the fair exercise

of a right, or in an improper way.170

As the inhabitants had trampled on fresh-mown hay, threw it about
and mixed gravel with it, the court found they had acted in an unlawful
way, an unreasonable exercise of a lawful custom. Still, in the related case
of Fitch v. Rawlings,171 the court found the custom itself reasonable.

Finally, in the 1746 case of Richards v. Dovey,172 the court held that
a parish custom for every man inhabiting one parish who marries by
license in another to pay a fee to the rector of the first parish is bad as
unreasonable.

These principles carried forward into the nineteenth century. Some
cases turn on how reasonable the present exercise of a custom might
be today, particularly in terms of fees and payments. Thus, in the 1856
case of Traherne v. Gardner,173 the court held certain fees payable by
tenants for admission to their freeholds to be “monstrously excessive”
and in derogation of copyhold law but was not prepared to say it could
not be maintained if properly “made out,” though it was not in this
case.174 However, the court had no such scruples about holding bad a
similar custom in the 1868 case of Bryant v. Foot.175 The court found that,
considering the difference in the value of money in 1189 and 1868, an
equivalent payment at this time would be unreasonable:

In this case the question is whether 13s. is a legal fee or accustomed duty

payable on the celebration of a marriage in the parish of Horton . . . it may

be due if immemorially paid, that is to say, from the time of Richard I.,

and if a reasonable fee . . . That being so, I say unhesitatingly that I cannot

find this is a reasonable fee now. It is a week’s wages from an agricultural

labourer, and it is not reasonable that such a sum should be demanded as

of right from such a person for a duty which properly should be performed

gratuitously.176

In the 1862 case of Gibson v. Crick,177 the court held bad a commercial
custom whereby an “introducing broker” was allegedly entitled to a share
of a commission for chartering a vessel. The court held “preposterous”
that an original broker should share in a commission if, for example, he
recommended a second, who in turn recommended a third, who is then
employed.
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In the famous customary law case of 1875, Hall v. Nottingham,178 the
court upheld a custom for the inhabitants of a parish to enter upon certain
land in the parish and erect a maypole and dance round and about it, and
otherwise enjoy on the land “any lawful and innocent recreation at any
times in the year.”179 The court believed the proper meaning of the word
custom “. . . is something that has the effect of local law, but the general law
puts a limit on that, and requires that it shall be reasonable and certain,”180

and that the court entertained “some doubts” given it could take away from
the owner of the freehold the whole use and enjoyment of his property,
and that the previous authorities were in conflict. Nevertheless the court
held that the custom was good.

The court came to a different conclusion in the 1867 case of Sowerby v.
Coleman.181 The alleged custom was for inhabitants of a parish to exercise
and train horses at all seasonable times of the year, in a place beyond the
limits of the parish. Aside from the problem of extra-parish customs
discussed in the following section, it was argued:

Secondly, this custom is unreasonable. It amounts to a claim of a profit à

prendre, or is at least within the reason on which such a custom is disal-

lowed, for it excludes the owner of the soil from any beneficial use of it, and

that without compensation [citing Gateward’s Case].182

The court agreed:

Here all the inhabitants of the parish claim the right to go into the land

of another person, and to use it for the purpose of exercising and training

horses, at all “seasonable times” of the year; . . . Such a right, then, to exercise

an indefinite number of horses, for an indefinite period of the year, would

exclude the owner from the beneficial occupation of his property during

probably the whole year.183

Finally, there is the “bridge” (to modern) 1900 case of Coote v. Ford,184

upholding the custom, in theory, of commoners (residents) of a manor to
take or destroy rabbits or game on the waste. Calling particular attention
to certain presentments in court rolls of the manor in question, the court
said:

I would only add in regard to this part of the evidence that, if we were to

read this part of the presentment as the presentment of a custom, I should

have considerable hesitation in holding that it alleges a valid custom. It

would be, according to its terms, a custom for any person not merely any

copyholder, to kill rabbits on the manor without molestation. This appears

to me to be on the face of it unreasonable . . . . But I see no reason why, as
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a matter of law, there might not be a good and valid custom or customary

bye-law whereby the commoners might take or destroy the rabbits or other

game.185

As the next section indicates, there is of course a measure of uncertainty
that leads to unreasonableness, and the two are often related. This theme
is the basis of the holding of unreasonableness in the modern 1964 case of
Fowley Marine Ltd. v. Gafford.186 There, a supposed custom for the world
at large to moor boats was held to be too broad as well as unproven. To
this issue of breadth and certainty (or lack thereof) we now turn.

4.3.5 Certainty

Customs ought to be certain. A custom, that lands shall descend to the most

worthy of the owner’s blood, is void; for how shall this worth be determined?

But a custom to descend to the next male of the blood, exclusive of females,

is certain, and therefore good. A custom, to pay two pence an acre in lieu

of tythes, is good; but to pay sometimes two pence and sometimes three

pence, as the occupier of the land pleases, is bad for its uncertainty. Yet a

custom, to pay a years improved value for a fine on a copyhold estate, is

good: though the value is a thing uncertain. For the value may at any time

be ascertained; and the maxim of the law is, id certum est, quod certum

reddi potest.

(Blackstone, Commentaries, at 78)

The matter of certainty is one of the most easily ascertainable of the
seven criteria. As appears below, it is also the one about which courts
before, during and after Blackstone’s time have been the most clear. There
are three aspects of certainty that English courts have identified: geo-
graphic area (usually small and well-defined), population (also usually
small and well-defined), and practice.

4.3.5.1 Certainty of practice

Certainty of practice is that part of the criterion that requires the subject
of the custom to be clearly defined and limited. Such was clearly the case
in Blackstone’s time. Thus, in the 1745 case of Wilkes v. Broadbent,187 the
custom was for the lord of the manor or his tenants, who were mining coal,
“time out of mind to throw the earth, stones, coals &c. coming therefrom
together in heaps upon the land near such pits . . .”188 Not only did this
totally deprive the other tenants of the value of their land, but “there being
no restriction in time, and the word near was too vague and uncertain.”189

The opinion of the lower court190 explains the nature of the uncertainty:
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If every uncertain custom be void, this cannot be good, for nothing can

be more uncertain. The word “near” is not intelligible: but, to make it

certain and intelligible, it should be “nearest” or “adjoining.” Supposing

many lands and of different persons lay within a small distance, some ten

yards off, and some twenty &c; which of these lands must be said to be near

within the meaning of this custom? The custom, that is laid, is to take away

and carry away part of the coals placed there, and to burn and make into

cinders the other parts thereof, not saying what part, nor how long it is to

lie there. So in this respect the custom is likewise quite uncertain.191

Again, in the 1746 case of Millechamp v. Johnson,192 an alleged custom
for the inhabitants of a parish to play games on plaintiff’s close was held
bad for uncertainty: to play “any” rural games. Also in the 1788 case of
Steel v. Houghton,193 a custom for the poor and indigent in a parish to
glean, although the principle problem was one of the indefiniteness of the
class to which the custom applied the court also found that:

Such a custom as will support the plea, must be universal, and everywhere

the same, otherwise it is void for its uncertainty. If it exists only in particular

counties or districts (such as the custom of being discharged from the

payment of tithes of wood in some hundreds in the wilds of Kent and

Sussex, or the custom of gavelkind), it is partial, and no part of the general

customs of the realm. From the best inquiries I have been able to make,

I find that this custom is not universal. In some counties it is exercised

as a general right, in others, it prevails only in common fields, and not

in inclosures, in others it is precarious, and at the will of the occupier. In

the county where this action was brought, it never in practice extended to

barley; nor is the time ascertained. In some counties the poor glean whilst

the corn is on the ground; here the usage is laid to be after the crop is

harvested.194

Again, “The practice also of gleaning is itself uncertain and changeable.
In some counties it is entirely excluded, in others partially admitted, and
in others modified with every possible variety.”195

In the 1806 case of Lady Wilson v. Willes,196 the alleged custom was that
all the customary tenants of the manor having gardens have immemorially
taken away, dug and carried away from the waste within the manor for
the purpose of making and repairing grass-plots in the garden such turf
covered with grass fit for the pasture of cattle, at all times of the year as
often and in such quantity as the occasion required. Lord Ellenborough
held:
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a custom, however ancient, must not be indefinite and uncertain: and here

it is not defined what sort of improvement the custom extends to: it is not

stated to be in the way of agriculture or horticulture: it may mean all sorts

of fanciful improvements: every part of the garden may be converted into

grass-plots, and even mounds of earth raised and covered with turf from the

common: there is nothing to restrain the tenants from taking the whole of

the turbary of the custom and destroying the pasture altogether. A custom

of this description ought to have some limit, but here is no limitation as

laid, but caprice and fancy. Then this privilege is claimed to be exercised

when occasion requires. What description can be more loose than that? It is

not even confined to the occasions of the garden. It resolves itself, therefore,

into the mere will and pleasure of the tenant, which is inconsistent with the

rights of all the other commoners as well as of the lord. The third special

plea is also vastly too indefinite: it goes to establish a right to take as much

of the turf of the common as any tenant pleases for making banks and

mounds on his estate: it is not even confined to purposes of agriculture. All

the customs laid therefore are bad, as being too indefinite and uncertain.197

The trend of the law continued in this vein into the nineteenth and
twentieth centuries. In the 1835 case of Bluwett v. Tregonning,198 it was
held uncertain, and so bad, for all the inhabitants of a parish to enter a par-
ticular close at all reasonable times of the year, to collect and carry away
reasonable quantities of sand drifted onto the land by the sea. Indeed,
one justice declared “The custom alleged is uncertain, indefinite and
absurd. In point of fact there can be no rule for ascertaining, in a case
like this, what is sand blown from the sea-shore and what is the origi-
nal soil. And, in law, I do not see how there could be any such custom
as this.”199

One of the longest expositions on the issue of general certainty comes
in the 1856 case of Champneys v. Buchan,200 in which the court applies
this criterion with a vengeance. The alleged custom was for the rector of
a parish to collect certain sums from the occupants of houses within the
parish for or in lieu of tithes, to which he was not otherwise entitled as a
matter of law. The court found the custom invalid for want of certainty:

Now it is essential to the validity of any alleged custom that it should be

certain. By this I understand not merely that the custom as alleged should

point out clearly and certainly the principle or rule of the custom, but

that the principle or rule so pointed out must be one which is definite and

certain, so that by application of it to each particular case, it may be known

with certainty what are the rights which the custom gives in that case. To

apply this proposition to a custom rendering houses liable to payments as
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and for tithe, not only must the custom as alleged point out clearly and

certainly the principle or rule by which the payments are regulated and

determined . . . but the principle or rule so pointed out must be one which

is definite and certain, so that by the application of it to the case of each

particular house it may be known with certainty what the occupier of that

house is liable to pay.

***

What then is the custom alleged by the plaintiff? The bill being silent on

the subject, and the counsel for the plaintiff having argued the case on the

footing of a special custom, I invited the learned counsel to state what he

contended the custom to be. He frankly responded to that invitation and

gave me this statement of the custom:

“The occupiers of all houses and other buildings built or erected,

and from time to time built or erected, within the parish of

Whitechapel, shall pay to the rector of the said parish certain

annual payment as tithes, or as rates for tithes, or in lieu and sat-

isfaction of tithes; and the occupiers of houses and other buildings

existing within the said parish shall pay such annual payments as

have been usually paid from the building and occupation of the

said houses, when the period of the erection thereof is known,

and when the period of erection is unknown, such annual pay-

ments as have been anciently paid in respect of the said houses

and other buildings; and the occupiers of houses newly built or

erected shall pay such reasonable annual sums as shall be agreed

upon between themselves and the rector, and, in default of such

agreement, reasonable annual sums, to be ascertained by refer-

ence to the amounts payable by houses of a like description in

the neighborhood.”201

This the court found utterly to lack:

what is essential to the validity of a custom, the quality of certainty. The

principle or rule which it proposes for ascertaining what any newly-erected

house is liable to pay is twofold: 1st, that the rector and the occupier should

agree as to the annual amount which the house should be liable to pay; and,

2dly, where they cannot agree, the annual amount payable for the house or

building is to be ascertained by reference to the amounts payable by other

houses or buildings of a like description in the neighborhood thereof. With

respect to the former, it is hardly necessary to say that a custom that a newly-

erected house should be liable to pay such an annual amount as the occupier

and the rector might agree upon would be void. With respect to the latter,

it appears to me that such a custom would be equally void for uncertainty.
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I have searched in vain among the cases relating to customs for anything in

the least approaching to such a principle or rule for ascertaining the amount

payable as this of referring to the amounts payable by houses or buildings

of the like description in the neighborhood. What is to be the test by which

we are to try whether a certain house or building is of the like description

with another house or building? Is the likeness to depend on annual value,

or fee-simple value, or size, or form, or the materials used in the structure,

or a combination of all or some of these considerations, or on what is it

to depend? Who is to judge of the likeness? Is it to be tried by evidence

of an array of architects, surveyors and builders, called as witnesses on the

one side and the other? Besides, if we examine the rule or principle here

proposed with every disposition to support it if possible, it is obvious that

it assumes that there are, and always have been in this parish, houses and

buildings of every possible description; otherwise, if a house or building

should be erected, or should have been erected at any time during the six or

seven centuries which have elapsed since the commencement of the time of

legal memory, of a description different from that of any house or building

then existing in the parish, it would be impossible to ascertain the amount

which it ought to be liable to pay. Suppose a large hospital, or infirmary,

or theatre, or hotel to be for the first time erected in the parish, where shall

we find a building of the like description in the neighborhood, by reference

to which it can be ascertained what ought to be paid for the newly-erected

building? It assumes, moreover, that throughout the whole parish, all houses

and buildings of the like description (by whatever test that similarity of

description is to be tried) have always paid an equal annual amount, a fact

which is neither alleged nor attempted to be proved, and which there are

strong reasons for believing is entirely without foundation. And unless the

fact be so, if there should be two or more houses or buildings of the like

description in the neighbourhood paying different annual amounts, which

of them is to govern the amount payable by the newly erected house? I might

pursue this subject further and suggest other considerations to shew the

impracticality of applying such a rule or principle as that which is proposed

by the statement of the alleged custom. But I have said enough to illustrate

the grounds upon which I am obliged to arrive at the conclusion, that such

a custom as is suggested is void for uncertainty.202

On the other hand, “a custom for inhabitants of a parish to enter upon
certain land in the parish, and erect a maypole thereon, and dance round
and about it and otherwise enjoy on the land any lawful and innocent
recreation at any times in the year” was upheld in the 1875 case of Hall v.
Nottingham.203 Noting that such local law is enforceable provided it is
reasonable and certain, the court on appeal upheld the judgment below:
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Here, however, another objection is put forward, and we are to determine

whether we are justified in saying this is so uncertain as to be bad. Looking

to the nature and origin of such customs, it would be unreasonable to expect

any precise certainty as to what could be enjoyed as a matter of right. If

at the present time the inhabitants all met to discuss and determine such

a matter, it would be unreasonable to expect them to be very precise as to

the enjoyment which they are to have. I cannot myself see, independently

of authority, that there is anything so uncertain in this alleged custom that

we are bound to reject it. No doubt the case of Millechamp v. Johnson is to

the effect that a custom to enjoy “any rural sports or games” was bad, as

too general and uncertain; but in that case the words are very general . . .204

The more modern cases continue the trend toward requiring relatively
strict certainty for a custom to be held good. Thus in the 1906 case of
Devonald v. Rosser,205 the court refused to approve a custom permitting
owners of mines to temporarily shut down their works and suspend the
employment of the workers whenever unable to obtain orders at remu-
nerative prices:

But here the closing of the works is a matter that depends entirely upon

the will of the employer, upon the particular circumstances of the case,

and upon the view that the employer takes of the prospect of trade, and

as to whether it is worth his while to make plates for stock or not. Under

those circumstances there can be no element of certainty about the alleged

custom at all, and the defense of custom must fail.206

4.3.5.2 Certainty of locale

To be good, a custom needs to be confined to a particular place or locale,
like a county, a shire, a hundred, a parish or a village.207 Otherwise, it
approaches the general application and usage that is the hallmark of the
common law principle, to which a custom is usually opposed. This was
true during and after Blackstone’s time, and well before.

In the 1599 case of Parker v. Combleford,208 the court declared a custom
for the lord of the manor to take as heriot the best beast of any person
dying within the manor, as bad in part because the custom was thus
extended to those living outside the geographical area of the manor: “If
this be a general custom which goes to the whole county, [presumably the
court means common law as Blackstone would describe general custom
in his Commentaries a century and a half later] it might be intended,
and peradventure would be maintainable; but not as a private custom
within the manor [meaning presumably special custom].”209 In the 1648
case of Chafin v. Betsworth,210 the defendant answered to a charge of
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trespass for the breaking of a close called the market place and erecting
a stall there “by custom of the manor for all tenants to erect stalls there
to sell their goods, and that the defendant being a tenant and a butcher,
erected a stall to sell flesh.”211 The plaintiff tried to catch the defendant
in a pleading error by pointing out that the plea did not say that the
marketplace was within the manor, which it must to be considered a
customary practice. The court reportedly held that “seeing it is said the
custom of the manor is to erect stalls in pred’ loco in quo, &c. this is a
sufficient averment that the locus in quo is within the manor.”212 The case
is typical in that the defendant is often accused of being a trespasser, which
indeed he would be in most instances, unless he can justify his presence
by means of some right in the land of the tenant or lord which permits
him to enter without express permission. Custom was a common basis for
defense, and locality of the custom was critical to proving the custom as
above.

This was certainly true in and around Blackstone’s time. Perhaps
no stronger statement can be found than in the case of Arthur v.
Bockenham,213 dealing with a custom allegedly permitting after-acquired
property to pass by devise after the making of a will. The court began by
declaring why customs are to be strictly construed:

because all customs which are against the common law of England, ought

to be taken strictly, nay very strictly, even stricter than any Act of Parliament

that alters the common law. It is a general rule, that customs are not to be

enlarged beyond the usage; because it is the usage and practice that makes

the law in such cases, and not the reason of the thing, for it cannot be

said that a custom is founded on reason, though an unreasonable custom

is void; for no reason, even the highest whatsoever, would make a custom

law; so it is no particular reason that makes any custom law, but the usage

and practice itself, without regard had to any reason of such usage, and

therefore you cannot enlarge such custom by any parity of reason, since

reason has no part in the making of such custom.214

The court then continued: “the law allows usage in particular places
to supersede the common law, and is the local law, which is never to be
extended further than the usage and practice, which is the only thing that
makes it law.”215

In the 1803 case of Legh v. Hewitt,216 the defendant allegedly breached
a duty to occupy a farm in a good and husband-like manner according to
the custom of the country, by tilling half his farm at once, when no other
farmer there tilled more than a third and many tilled only a fourth. The
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court refused to find such a custom because of the lack of a particular
locale:

. . . it is evident that the word custom, as here used, cannot mean a custom

in the strict legal signification of the word; for that must be taken with

reference to some defined limit or space which is essential to every custom

properly so called. But no particular place is here assigned to it; nor is it

capable here of being so applied.217

A few years later, in the 1828 case of Gifford v. Lord Yarborough,218 the
House of Lords found land formed by alluvion of the sea, imperceptibly,
belongs to the owner of the adjoining demesne lands, and not to the
crown, but not because of a special custom. Its rationale is instructive: “If
there is custom regulating the right of the owners of all lands bordering
on the sea, it is so general a custom as need not be set out in the pleadings,
or proved by evidence, but will be taken notice of by the Judges as part of
the common law.”219

Indeed, alleged customs were often held bad for want of specific lim-
itation to a given area of land. Thus, in a dispute over whether certain
town officials could erect a barrier across an entrance to a walk, the court
in the 1900 case of Abercromby v. Fermoy Town Commissioners220 upheld
customary rights of the inhabitants of a district to a right of way on foot,
noting in passing that there could not be a custom in the king’s subjects
generally as this would be a general law and not a custom of a particu-
lar place, as required. To the same effect the 1913 case of Anglo-Hellenic
Steamship Company v. Louis Dreyfus and Co.,221 in which the question of
charterers’ liability for demurrage while a ship was waiting to load, turned
on whether the common law of England or port custom prevailed. In the
course of its opinion, the court defined custom with respect to place:

A custom is a reasonable and universal rule of action in a locality, followed,

not because it is believed to be the general law of the land or because

the parties following it have made particular agreements to observe it, but

because it “is in effect the common law within that place to which it extends,

although contrary to the general law of the realm.”222

Therefore, and perhaps obviously, to avail oneself of a customary right,
one must both live in the district in which the custom is alleged, and
practice the customary right in that same district. An interesting example
of this type of custom is that of perambulating the boundaries of the
parish by parishioners. Courts strictly construe the right, however, as is
clear from the 1837 case of Taylor v. Devey and Graham223 where the
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parishioners tried to exercise their customary rights of perambulation so
as to enter and pass through plaintiff’s house:

The right to perambulate parochial boundaries, to enter private property

for that purpose, and to remove obstructions that might prevent this from

being done, cannot be disputed. It prevails, as a notorious custom, in all

parts of England, is recorded by all our text writers, and has been confirmed

by high judicial sanction. [The court cites Goodday v. Michell, noted at fn

696, where the court discussed perambulations but held against the exercise

of the custom on pleading grounds] . . . Now it is obvious that the right

to perambulate boundaries cannot confer a right to enter any house in the

parish, however remote from the boundaries, and though not required to

be entered for any purpose connected with the perambulation: and it seems

to follow that a custom on that occasion to enter a particular house, which

is neither upon the boundary line nor in any manner wanted in the course

of the perambulation, cannot be supported. On principle, therefore, the

custom laid is bad in law.224

The 1907 case of Lord Fitzhardinge v. Purcell225 exemplifies these princi-
ples. In a typical action for trespass, the lord of certain manors brought the
action against defendants who claimed customary rights to the foreshore
and waters of a certain waterway for the purpose of hunting wildfowl.
The court disallowed the defense:

But whether or not the custom alleged be good law, I am of the opinion

that the evidence in the present case is far short of what is required to prove

any custom at all. The only evidence of any exercise of the alleged right

by persons being wild-fowlers by trade is the evidence of an exercise of

the right by the defendant and his father . . . It is not proved that any of

these, with the exception of the defendant and his father, for some short

period, lived in any part of the local area in which the alleged custom is

said to prevail. It is proved that in exercising the alleged right none of them

confined himself to shooting on the lands in question . . . the user proved,

therefore, is more extensive than the custom alleged, and would only be

partially explained by the custom if upheld.226

Compare this misuse of custom with the modern 1974 case of New
Windsor Corporation v. Mellor,227 in which the alleged custom was for the
inhabitants of a certain borough to engage in lawful sports and pastimes
on a village green. In upholding the custom, the court said: “The right
claimed was one which was capable of existing as a custom since it was
one which was confined to the inhabitants of a particular locality, i.e. the
borough.”228
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Also (and maybe obviously also) a custom may not be extended from
one locale to another. Thus, in the 1867 case of Sowerby v. Coleman,229

the court held bad a custom for inhabitants of a parish to exercise and
train horses at all seasonable times of the year, in a place beyond the limits
of the parish, it having been alleged that the parish was both within and
adjacent to the manor:

But the ground on which I put my judgment, and which is, I think, con-

clusive of the question, is that this, being a custom of the nature above

described, is claimed on behalf of all the inhabitants of one place, to be

exercised and enjoyed in another and a different place . . . [the pleas show]

the evil consequences which would flow from admitting the extension of

such a right to inhabitants of another district. The claim tends to widen its

extent, and, if held valid in the smaller division, might spread in the course

of time to the neighboring hundred, or even to the neighboring county.230

Again, in the 1901 case of Brocklebank v. Thompson,231 a dispute over
an alleged custom for inhabitants of a parish to use a churchway through
the demesne land of a manor, the court said:

[T]here cannot be a custom in one place giving any right in another place . . .

A custom claimed on behalf of the inhabitants of the manor of Snaton to

have a right of way to church within the manor of Irton would not, I think,

be a good manorial custom of either manor. But there might well be a lawful

and valid custom of the parish of Irton for the inhabitants thereof to have

a church-way or path through the demesne of Irton which is within the

parish.232

Similarly, a custom may not be exercised in a number of parishes.
In the 1895 case of Edwards v. Jenkins,233 the court held a custom for
the inhabitants of several adjoining or contiguous parishes to exercise
the right of recreation over land situate in one of such parishes to be
bad. Although the case turned principally on the question of indefinite
numbers of people entitled to exercise the custom, the court also doubted
whether a custom could be claimed in three parishes.234

4.3.5.3 Certainty of person

The requirement that there be certainty of persons was as important as
certainty of place in order for a custom to be good. Thus, in the 1595
case of Goodday v. Michell,235 the court suggested that a customary right
of way might be enjoyed by all the members of the parish of Rudham
in their annual perambulation, but they could not establish the same
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right by prescription (“they ought to allege a custom or usage within the
parish”).236 Also in the 1665 case of Abbot v. Weekly,237 the court upheld
against a charge of trespass on a close, a custom for “all the inhabitants
of the vill, time out of memory &c. had used to dance there at all times
of the year at their free will, for their recreation.”238 It is worth noting that
the land area, a close, was also certain.

This principle was well established in the time of Blackstone. This is
evident from the 1788 case of Selby v. Robinson239 in which there was an
alleged “custom for poor and indigent householders living in A to cut away
rotten boughs and branches in a chase of A.”240 Holding the defendants
to be trespassers for breaking and entering plaintiff’s closes, the court
said: “. . . there is no limitation at all in this case; and it is impossible
to ascertain who is entitled to this right under the custom as stated in
the record; for the description of poor householders is too vague and
uncertain.”241

Again in 1788, in Steel v. Houghton,242 the court struck down an alleged
custom of gleaning on the ground that “the poor” was too uncertain and
indefinite a class to exercise it:

Next, the persons claiming this right, are vague and undefined. The term

poor is merely relative. Before the statute of the 43rd of Eliz. there was

no method of legally ascertaining who were of that description. Since that

statute, justices and overseers are to determine what persons are of the

number of the poor, to whom also must be added the qualifications of a

settlement . . . They who claim this right then, are equally uncertain and

precarious.243

The court was even more definite in the 1795 case of Fitch v. Rawling,244

where the custom was for all the inhabitants of a parish to play at all kinds
of lawful games at a particular close at all seasonable times of the year,
including all persons for the time being in the same parish. As to the
second part, the court said:

But I hold the other custom to be as clearly bad, as the first is good. How

that which may be claimed by all the inhabitants of England can be the

subject of a custom, I cannot conceive. Customs must in their nature be

confined to individuals of a particular description, and what is common to

all mankind, can never be a custom.245

Again, forty years later in the 1828 case of Gifford v. Yarborough.246 In
holding that lands formed by accretion belonged to the owner of lands
adjoining the sea, the court noted:
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These are called special customs because they only apply to particular

descriptions of persons, and do not affect all the subjects of the realm;

but if they govern all persons belonging to the classes to which they relate,

they are to be considered as public laws; . . . If there is a custom regulating

the right of the owners of all lands bordering on the sea, it is so general a

custom as need not be set out in the pleadings, or proved by evidence, but

will be taken notice of by the Judges as part of the common law.247

And in a case involving the right of boatmen to carry their craft around
a stretch of the Thames that was not navigable, the court observed in
the 1889 case of Bourke v. Davis248 that a right of recreation by custom
upon the land of another cannot exist as a right in the public generally,
but must be confined to the inhabitants of a particular district. To the
same effect a fascinating case from Scotland, the 1848 case of Marquis of
Breadalbane v. McGregor,249 had drovers claiming the right to rest and
refresh sheep on certain private lands along a way used for centuries to
take them from Scotland to England for market. An owner of land upon
which one of these “immemorial drove-stances” stood wished to move it
too far from the way to be useful to the drovers. In the course of holding
there was no right of resting attached to the public right-of-way that the
drovers used, the court noted that the claim was far too broad, for the
public generally,250 to support it as a custom since it was not confined to
a particular district.

Litigation over footpaths was a fruitful source of custom allegations in
the eighteenth and nineteenth centuries. Thus, in the 1852 case of Dyce
v. Lady James Hay,251 a magistrate of Old Aberdeen brought an action
against Lady James Hay alleging that he and other inhabitants of New
Aberdeen, Old Aberdeen, the vicinity thereof, “and the public generally,
had used and enjoyed from time immemorial a certain footpath running
along the bank of the River Don, on the Defender’s Estate” and that a
particular strip “had been from time immemorial used and resorted to
by the Purser and the other inhabitants of the places aforesaid ‘for the
purpose of recreation and taking air and exercise by walking over and
through the same, and resting thereon as they saw proper.’”252 While the
court was quite willing to accept a custom for the use of unenclosed land
for village sports and recreations,253 it found the class too broad to sustain
here:

What is insisted upon, therefore, is of this extensive nature, that the Pursuer

claims as an inhabitant, but, in fact, on behalf of all the Queen’s subjects, the

right to go at all times upon the inclosed soil of a portion of the Appellant’s

property near the mansion-house, for the purpose of recreation just as
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they think proper. Now, that, I conceive is a claim so large as to be entirely

inconsistent with the right of property; for no man can be considered to

have a right of property, worth holding, in a soil over which the whole

world has the privilege to walk and disport itself at pleasure.254

Churchways in the nineteenth century were also frequent sources of
customary claims, and were upheld only if restricted to those who attended
church so as not to be converted to public ways across the land of another,
generally the lord of the manor. Thus, in the 1889 case of Batten v. Gedye,255

the court recognized the existence of such a churchway in refusing to
exercise jurisdiction where parishioners sought a mandatory injunction
to restore steps allegedly part of it and removed by certain church officers:

. . . on the grounds: (1) that the steps constituted a churchway, the right

to use which was solely in the parishioners, and not a footway common

to the public, and the Court would not exercise jurisdiction in respect of

the interference with a churchway within the churchyard at the suit of a

parishioner, a jurisdiction which was vested in the Ecclesiastical Court.256

Again in the 1901 trespass case of Brocklebank v. Thompson,257 the
disputed custom was

that the inhabitants of the parish of Irton had by custom from time

immemorial, or alternatively for the full period of forty years, or alter-

natively for the full period of twenty years next before the action brought,

as of right and without interruption, at their own free will and pleasure,

used, and were entitled to use, the disputed way as a churchway, for them-

selves, their families, guests, and servants, for passing on foot to and from

the parish church of Irton.258

While the court did not think much of the custom as a manorial custom,
since it would extend beyond the manor, nevertheless:

[T]here might well be a lawful and valid custom of the parish of Irton for

the inhabitants thereof to have a churchway or path through the demesne

of Irton which is within the parish. Indeed, it is not easy to see how, in the

absence of some such parochial custom, the inhabitants of Santon could

formerly, having regard to the situation of that manor, get to their parish

church at all. Prima facie a custom in reference to a way to a parish church

would be a parochial custom for the parishioners, and, so far as I am aware,

no mention is to be found in any reported case, or, in fact, in any law book,

of a customary churchway not for the use and benefit of the parishioners at

large . . . I hold that . . . the disputed way was and is by immemorial custom

a churchway or path for the inhabitants generally of the parish of Irton.259
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Such rights of way by custom were not, of course, limited to church-
ways, so long as there was a certain limitation to a particular class of
persons capable of exercising the right of passage. Thus, in the 1900 case
of Abercromby v. Fermoy,260 the court upheld a public right of way over
certain premises and forbade the town commissioners to erect a barrier
across the entrance to the walk on the ground that: “our law has always
recognized that the people of a district – a town, a parish or a hamlet –
are capable of acquiring by dedication or custom, certain rights over land
which cannot be gained by the general public.”261

In another context, a case from the same period refused to find an
alleged custom because the right seemed to extend to everyone. In the
1900 case of Coote v. Ford,262 the alleged custom was for commoners of a
manor to take or destroy rabbits or game on the waste. The court said:

if we were to read this part of the presentment as the presentment of a

custom, I should have considerable hesitation in holding that it alleges a

valid custom. It would be, according to its terms, a custom for any per-

son, not merely any copyholder, to kill the rabbits on the manor without

molestation. This appears to me to be on the face of it unreasonable . . .

The evidence in effect is that during the fifty years or so which preceded

1897 all sorts of people shot everything they could find to shoot on Martin

Down. All this is excellent proof that until the year 1898 the plaintiff and

his predecessors for many years let anyone who liked go in pursuit of game

on Martin Down, and that Mr. Hodding and others who had copyhold

interests in the manor believed that those interests gave them, their friends,

and guests a right to shoot any sort of game there. But I cannot treat it as a

proof of any value to the defendants in support of a customary right of the

copyholders and their tenants to kill rabbits on the waste, and this is the

custom which they have to prove.263

Of course, an alleged custom did not need to arguably extend to every-
one for a court to find the class of people too large. In the 1895 case of
Edwards v. Jenkins264 discussed in the previous section on locality, the
court found a custom for the inhabitants of several adjoining or contigu-
ous parishes to exercise the right of recreation over land in one of such
parishes bad not only for geographic reasons, but also because, “where a
custom is asserted as regards the inhabitants of a particular parish, then,
if the evidence goes to show that the privilege has been exercised by the
inhabitants of other parishes, the proof is inconsistent with the allega-
tion and the case fails on that ground.”265 The court went on to hold
it could conceive of a custom over a larger area if properly pleaded and
proved. Perhaps more directly on this point is the 1894 case of Lancashire
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v. Hunt,266 in which an alleged custom to train unlimited numbers of race
horses on the manorial common was held bad:

the custom, so far as regarding training, was too wide, purporting as it

did to show an exercise of an alleged right not limited to the inhabitants

[of Stockbridge] at all, but quite as much for strangers and their horses as

the inhabitants, which did not prove the custom alleged, but a different

custom, which would be bad in law.267

This concern for certainty of class continued into the twentieth cen-
tury. In the 1907 case of Lord Fitzhardinge v. Purcell,268 the trespass case
discussed in the previous section, the court found no custom to shoot
wildfowl on land of certain manorial lords in part because besides the
alleged trespassers:

others not being wildfowlers by trade also exercised the alleged right. The

user proved, therefore, is more extensive than the custom alleged, and would

only be partially explained by the custom if upheld. I am of the opinion,

under these circumstances, that the defendant cannot rely on the alleged

custom as a justification of the acts complained of.269

Again in the 1908 case of Lord Chesterfield v. Harris,270 in determining
the validity of an alleged custom to fish with nets from boats on certain
parts of a river, the court found no custom in part because:

. . . the right thus claimed may be exercised by an indefinite number of

persons, according as the freeholds in the five parishes are subdivided; and,

further, that it is not in any way limited to getting fish for consumption

on the property to which the right is appurtenant, but that it expressly

contemplates fishing without stint with a view to sale at markets or fairs.271

So also, in the 1967 case of Alfred F. Beckett Ltd. v. Lyons, “the court found
a custom to gather coal bad in part because of the large and indefinite
group which could claim to exercise the right over private land.”272

4.3.6 Compulsion

Customs, though established by consent, must be (when established) com-

pulsory; and not left to the option of every man, whether he will use them

or not. Therefore a custom, that all the inhabitants shall be rated toward

the maintenance of a bridge, will be good; but a custom, that every man is

to contribute thereto at his own pleasure, is idle and absurd; and, indeed,

no custom at all.

(Blackstone, Commentaries, at 78)
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The concept that a custom must be compulsory in order to be good
is for the most part self-evident; a law is not a law if it is not obligatory
on the parties. Most of the cases on custom pretty much assume that
a custom is compulsory, so that the issue is rarely addressed separately.
During Blackstone’s time, the issue was phrased, if addressed at all, often
by means of emphasizing the mutual obligations under certain customs.
Thus, in the 1752 case of Drake v. Wiglesworth,273 the court emphasized the
obligations inherent in the custom that all householders of a parish grind
their corn “which shall be used by them ground within the parish”:274 “I
admit that there must be a mutual consideration; and in this case, to be
sure, if a man is obliged to grind at a mill, the owner of the mill must keep
it in order with all necessaries.”275 This mutuality of obligation is found
in other cases as well, making it clear that those attempting to enforce
rights under a customary law theory have obligations as well.

There are nevertheless a few cases that deal with the compulsory nature
of a covenant much as Blackstone describes it. In the 1690 case of Pain v.
Patrick,276 the alleged custom was the upkeep of a right of way involving
a bridge: “But as to the plea in bar, it is not good, because the erecting of a
bridge is but laying out a way; it is a voluntary act, and no man by reason
of his own act can be discharged of what he is to do, upon the interest he
hath in the ferry.”277

Later in the 1913 case of Anglo-Hellenic Steamship Co. v. Louis Drey-
fus and Co.,278 the demurrage case noted in a previous section, the court
emphasized the binding nature of custom by comparing it to local com-
mon law: “A custom is a reasonable and universal rule of action in a
locality, followed, not because it is believed to be the general law of the
land or because the parties following it have made particular agreements
to observe it, but because it is in effect the common law within that place
to which it extends”.279

4.3.7 Consistency

Lastly, customs must be consistent with each other: one custom cannot be

set up in opposition to another. For if both are really customs, then both are

of equal antiquity, and both established by mutual consent: which to say of

contradictory customs is absurd. Therefore, if one man prescribes that by

custom he has a right to have windows looking into another’s garden; the

other cannot claim a right by custom to stop up or obstruct those windows:

for these two contradictory customs cannot both be good, nor both stand

together. He ought rather to deny the existence of the former custom.

(Blackstone, Commentaries, at 78)
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As with the previously discussed criterion, the criterion of consistency
is largely self-evident and does not appear often in the cases on customary
law. Of course, to agree with Blackstone that customs must be consistent,
one with another, does not get us very far in deciding which customary
right is entitled to precedence in the event of conflict.

One of the earlier disputes in which the issue of consistency arose
appears to have been decided largely on the ground of which custom was
the more reasonable. In the 1561 case of Parton v. Mason,280 the court
was faced with two conflicting customs in resolving a dispute over the
seizure of an ox. According to the first custom: “the lord of the manor . . .
was accustomed to have the best beast of every tenant dying seised of any
messuage holden of the said manor upon that messuage after his death”281

but: “there is another custom within the said manor, that if the best beast
of the said tenant be cloigned before the seizure of it by the lord or his
servant, that then the lord hath been accustomed to seize and take the
best beast of any other being levant et couchant upon the said tenure.”282

The court held that the second custom “seems to be repugnant to the first
custom, and is a several custom by itself.”283 It was also adjudged to be
“void and unreasonable.”284

Shortly after Blackstone wrote, the multiple disputes over the use of
the close at Steeple Bumstead in Essex arose. In the 1795 case of Fitch v.
Rawling,285 the customs alleged were: for “all the inhabitants of a parish
to play at all kinds of lawful games, sports and pastimes in the close of A
at all seasonable times of the year at their free will and pleasure”286 And
“for all persons for the time being, being in the parish”287 to do the same.
The defendants were charged with trespass for playing cricket on the close
belonging to plaintiff. One of the objections made was “that the customs,
whether good or bad, are repugnant to each other, and, therefore, that the
court cannot give judgment on either of the special pleas.”288 The court
disagreed:

It would be very strange if one Defendant should plead a good plea, and

it were found for him, that he should not have judgment, according to the

justice and truth of the case, though the other Defendant should plead a

bad plea. But why are these customs inconsistent with each other? It might

happen, that there might be at first a limited custom and afterwards a more

extensive one, and I do not see why the second should root up the first, or

why they might not both exist together, supposing the second to be a good

one.289

As it turned out, as noted in an earlier section, the second was held bad
as extending to too broad a class of persons, though the first was upheld.
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In the 1818 case of Badger v. Ford,290 the conflict was between “a
custom for the lord to grant leases of the waste of the manor, without
restriction”291 and “by custom of the manor, all such tenements had a
right of common.”292 When leases exercised under the first custom con-
flicted with the rights of commoners under the second, the court found
the first “bad in point of law.”293 On the other hand, in the 1844 case of
Elwood v. Bullock,294 the court found customary rights to hold a fair con-
sistent with customary rights to erect a booth on the highway during such
a fair, provided there was still room for horses and carts to pass thereon.

4.4 Blackstonian custom in modern courts

American courts often relied on customary laws as the nation was estab-
lished. There are a number of US court decisions confirming the custom-
ary law status of public property rights, although many of the decisions
violated the fundamental Blackstonian criteria of certainty of place (too
large) and certainty of persons (too many).

In State v. Cozzens,295 the court referred to the Rhode Island Consti-
tution, Article 1 and found that, “the people shall continue to enjoy and
freely exercise all the rights of fishery and the privileges of the shore to
which they have been heretofore entitled under the charter and usage of
this state” (emphasis added). The court further stated that,

the place where the said offense was alleged to have been committed is

and has been freely enjoyed and used from the earliest settlement of this

state to the time of the offense alleged in the indictment, as a common and

public fishery, where the people of the state have been accustomed, under

the charter and usages of the state, to fish for oysters and other shellfish

(emphasis added).

The legal authority for fisheries rights was found to be rooted in accus-
tomed usage as confirmed by the colonial charter of the state. The popular
usage created the law and the written text of the colonial charter confirmed
it. See also Payne v. Providence Gas Co.,296 coming to the same conclusion.

The 1872 case of Swift v. Gifford,297 which pertained to a whale-
hunting dispute, confirms the existence of customary law in the state
of Massachusetts.298 Additionally, Gough v. Bell,299 which involved net
fishery issues in some of the navigable part of the River Delaware in New
Jersey, found that the private property in these fisheries rests “in custom
or local usage variant from the common law. Florida also adheres to the
principle of customary law as a source of authority for public property
rights.”
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The general public may continue to use the dry sand area for their

recreational activities, not because the public has any interest in the land

itself, but because of a right gained through custom to use this particular

area of the beach as they have without dispute and without interruption

for many years.

City of Daytona Beach v. Tona-Rama Inc.300

Some courts rejected the notion of customary law. One example is the
Supreme Court of Connecticut in Graham v. Walker.301 Another example
is the Court of Appeals of New Jersey case of Albright v. Cortright,302 stating
that “a common law custom as distinguished from a usage of trade, must
be immemorial; and this, in New Jersey, is impossible.” The reason seems
to be that none of the customs of the State of New Jersey clearly enough,
enjoyed ancient usage, as defined since at least the first year of the reign
of Richard I.

Today, custom is arising Phoenix-like from the ashes of Blackstone’s
limitations on the English common law that forms the basis of common
law in the United States. As the Supreme Court of the State of Oregon
put it in 1969, “Because so much of our law is the product of legislation,
we sometimes lose sight of the importance of custom as a source of law
in our society. It seems particularly appropriate in the case at the bar to
look to an ancient and accepted custom in this state as the source of a
rule of law.”303 It arises both from renewed interest in the rights of native
Americans and from the “background principles of state property law”
exception to the doctrine of regulatory taking.

In the first, custom can provide a means for guaranteeing certain rights
of native peoples in lands owned (technically held in fee simple) by
others. The argument that a true customary right survives transfer from
one owner to another is strong, though, as the cases in the foregoing sec-
tions demonstrate, custom is always subject to control and destruction by
legislative act. In the second, custom can provide a basis for a local, state
or federal land use regulation that will survive constitutional challenge as
a taking of property without compensation even if it leaves a landowner
with no economically beneficial use of the land. Akin to its twin, nuisance
exception, such a background principle of a state’s law of property is not a
part of the landowner’s bundle of ownership sticks to begin with, so that
its “taking by regulation” – like the perpetration of a nuisance – is not
protected by the US Constitution’s Fifth Amendment.

Property rights, however, and particularly private property rights, are
hedged with restrictions governing such rights in land of another like
easements, profits, licenses and covenants.
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One with no right to enter the land of another is a trespasser, as is
demonstrated by the majority of the land cases cited and quoted in the pre-
ceding sections where the action was almost always one in trespass against
the intruder who pleaded custom and customary rights as a defense. This
right to exclude is a critical part of American jurisprudence with respect
to private property rights. As the American Law Institute notes in its
Restatement of the Law of Property:

A possessory interest in land exists in a person who has a physical relation

to the land of a kind which gives a certain degree of physical control over the

land, and an intent so to exercise such control as to exclude other members

of society in general from any present occupation of the land.304

Another commentator describes the “notion of exclusive possession”
as “implicit in the basic conception of private property.”305 By means
of an unbroken line of decisions, the U.S. Supreme Court has held that
the right to exclude is a fundamental right which is violated whenever
government attempts to assert public rights over private land without
declaring a public purpose and paying just compensation required by
the Fifth Amendment. The right to exclude has a long and distinguished
history as a fundamental private property right. As early as 1918, Justice
Brandeis observed that, “[a]n essential element of individual property is
the legal right to exclude others from enjoying it.”306

Significantly, it makes no difference if the deprivation of the right
to exclude costs the landowner nothing, as Professor Daniel Mandelker
points out in his comprehensive treatise on land use.307 Discussing some
of the cases noted in the analysis below, he states:

The court relied on its cases holding a deprivation of the right to exclude

is a taking. It is significant in these cases that the access easement imposed

little or no economic loss on the affected properties.308

Similarly, Professor Jan Laitos describes the right to exclude as one of those
“rights valued so highly, that the abolishment will result in the offending
law being declared unconstitutional.”309 More recent commentary fol-
lows this trend toward equating the right to exclude with property rights
in land, sometimes in the context of common interest communities gov-
erned by homeowners’ associations. Thus, Professor Tom Merrill in two
thoughtful articles argues at length that “property means the right to
exclude others from valued resources”310 and “[t]hus, for all of these rea-
sons [four discussed in his article] it appears sensible to embrace Justice
Scalia’s invocation of the right to exclude as the ‘hallmark of property’ –
at least for the purposes of the Takings Clause.”311 In the same vein, Laura



210 customary law in sustainable development

Rahe summarizes the right to exclude others in the context of homeown-
ers’ associations in her article.312 The U.S. Supreme Court has many times
made the same point. Thus, in Kaiser Aetna v. United States:313

In this case, we hold that the “right to exclude,” so universally held to be

a fundamental element of the property right, falls within this category of

interests that the Government cannot take without compensation. This is

not a case in which the Government is exercising its regulatory power in a

manner that will cause an insubstantial devaluation of petitioners’ private

property; rather, the imposition of the . . . servitude . . . will result in an

actual physical invasion of the privately owned marina. And even if the

Government physically invades only an easement in the property, it must

nonetheless pay just compensation.314

Again in Loretto v. Teleprompter Manhattan CATV Corp.:315

Moreover, an owner suffers a special kind of injury when a stranger directly

invades and occupies the owner’s property. As [another part of the opinion]

indicates, property law has long protected an owner’s expectation that he

will be relatively undisturbed at least in the possession of his property.

To require, as well, that the owner permit another to exercise complete

dominion literally adds insult to injury. Furthermore, such an occupation

is qualitatively more severe than a regulation of the use of property, even

a regulation that imposes affirmative duties on the owner, since the owner

may have no control over the timing, extent or nature of the invasion.316

Nor does it make any difference if the “invasion” is less permanent or
intrusive. As the Supreme Court noted in Lucas v. South Carolina Coastal
Council,317 in the event of regulations that compel the property owner
to suffer a physical invasion, “no matter how minute the intrusion and
no matter how weighty the public purpose behind it, we have required
compensation.”318 This is true even if the law in question does no more
than give strangers a permanent and continuous right to pass over private
property, as the state of California attempted to do along the public beach
but on private land in Nollan v. California Coastal Commission:319

We think a “permanent physical occupation” has occurred, for purposes of

that rule, where individuals are given a permanent and continuous right to

pass to and fro, so that the real property may continuously be traversed, even

though no particular individual is permitted to station himself permanently

upon the premises.320

The Court reinforced these sentiments seven years later in holding another
easement, this time for flood protection, an impermissible interference
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with the right to exclude in Dolan v. City of Tigard.321 Seeing “. . . no
reason why the Takings Clause of the Fifth Amendment, as much a part of
the Bill of Rights as the First Amendment or Fourth Amendment, should
be relegated to the status of a poor relation”322 the Court held (clearly
distinguishing an earlier decision permitting persons to distribute leaflets
in a major private shopping center attracting thousands of patrons daily):

By contrast, the city wants to impose a permanent recreational easement

upon petitioner’s property that borders Fanno Creek. Petitioner would lose

all rights to regulate the time in which the public entered onto the greenway,

regardless of any interference it might pose with her retail store. Her right

to exclude would not be regulated, it would be eviscerated.323

Indeed, the right to exclude has achieved international status with the
1999 opinion of the European Court of Human Rights in the case of
Chassagnou and Others v. France.324 Before the court was the French Loi
Verdeille,325 which provides for the statutory pooling of hunting grounds.
The effect on the plaintiffs – three farmers – was to force them to become
members of a municipal hunters’ association (ACCA) and to transfer
hunting rights to the association, with the result that all members of the
association may enter their property for the purpose of hunting.326 The
three farmers belonged to two anti-hunting, wildlife protection associa-
tions and strenuously objected to hunters on their property against their
express wishes as landowners. In particular, they alleged the violation of
Articles 9, 11 and 14 of the Convention for the Protection of Human
Rights and Fundamental Freedoms together with Article 1 of its Protocol
No. 1:

Every natural or legal person is entitled to the peaceful enjoyment of his

possessions. No one shall be deprived of his possessions except in the public

interest and subject to the conditions provided for by law and by the general

principles of international law.

The court framed the issues as follows:

The applicants submit that the obligation for them to transfer hunting

rights over their land to an ACCA, against their will and without com-

pensation or consideration, constituted an abnormal deprivation of their

right to use their property, firstly in that they were obliged to tolerate the

presence of hunters on their land, whereas they were opposed to hunting

for ethical reasons, and secondly in that they could not use the land they

owned for the creation of nature reserves where hunting was prohibited.327
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The government of France responded that the interference with the
applicants’ property rights was minor since they had not been deprived
of the right to use their property and all they lost was the right to prevent
other people from hunting on their land.

The court disagreed. The court began by noting that Article 1 of Pro-
tocol No. 1, quoted above, requires that any interference with individual
property rights would further require a fair balance between the demands
of the general community and the protection of individual fundamental
rights.328 The court also found that it was “undoubtedly in the general
interest to avoid unregulated hunting and encourage the traditional man-
agement of game stocks,”329 clearly the purpose of the Loi Verdeille. How-
ever, the court found the interference with the applicants’ fundamental
right to peaceful enjoyment of their land “disproportionate”:

[N]otwithstanding the legitimate aims of the Loi Verdeille when it was

adopted, the Court considers that the result of the compulsory-transfer

system which it lays down has been to place the applicants in a situation

which upsets the fair balance to be struck between protection of the right

of property and the requirements of the general interest. Compelling small

landowners to transfer hunting rights over their land so that others can

make use of them in a way which is totally incompatible with their beliefs

imposes a disproportionate burden which is not justified under the second

paragraph of Article 1 of Protocol No. 1. There has therefore been a violation

of that provision.330

The court also found discrimination on the ground of property within
the meaning of Article 14 of the Convention because only small landown-
ers were required to transfer their hunting rights under the Loi Verdeille.331

Concluding there was also a violation of Article 11 of the Convention, the
court said:

To compel a person by law to join an association such that it is fundamentally

contrary to his own convictions to be a member of it, and to oblige him, on

account of his membership of that association, to transfer his rights over

the land he owns so that the association in question can attain objectives of

which he disapproves, goes beyond what is necessary to ensure that a fair

balance is struck between conflicting interests and cannot be considered

proportionate to the aim pursued.332

Such obvious intrusions on private property, in particular the well-
documented right to exclude, must comply with certain restrictions and
criteria common to the concept of custom. Blackstone provides such
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criteria, and not only as a matter of reason, but as a matter of law, since
he is almost always cited in the reported American cases on custom and
customary law.333 Unfortunately, they usually get it so wrong that the
legitimate basis for custom must certainly fail. Without another basis for
justifying such invasive intrusions on private property, those exercising
such rights as trespassing, and governments that permit or require such
trespasses, are taking private property without compensation contrary to
the Fifth Amendment of the United States.

Of the seven criteria set out in the Commentaries, the most critical
appear to be certainty, reasonableness, and continuity. Contrary to the
language in the Thornton Case from Oregon,334 reasonableness is not a
matter of present use but of original legal unfairness at its inception.
Customs that unduly burden property rights of the landowner, or that
favor unduly one group or person over others, are unreasonable. If a cus-
tom is reasonable in these terms at its inception, then it is reasonable. Thus
the court’s statement that “reasonableness, is satisfied by the evidence that
the public has always made use of the land, in a manner appropriate to the
land and to the usages of the community,” is beside the point, irrelevant
and wrong.

The Blackstonian criterion of certainty goes to the clarity of the cus-
tomary practice or right, the restrictive certainty as to locale (some legally
recognized division like a county, a city, a town or a village) and certainty
as to a class of persons or section of the public. The court’s statement that
“certainty, is satisfied by the visible boundaries of the dry sand area and
by the character of the land, which limits the use thereof to recreation
uses connected with the foreshore,” is vague as to the first requirement,
far too broad with respect to the second requirement, and altogether fails
to deal with the third. As to continuity, the court says that a “customary
right need not be exercised continuously, but it must be exercised without
an interruption caused by anyone possessing a paramount right.” True
for the first part, false for the second part. As Blackstone and the cases
make abundantly clear, it is the right of use that must be continuous. The
use itself goes to evidence of that continuity of right, but the use itself is
otherwise irrelevant.

To summarize, although Blackstone is often cited by American courts
in support of customary rights, the courts have tended to interpret Black-
stone’s criteria in ways that are not supportable by the cases on which
Blackstone relied. Their failure to follow the criteria strictly raises serious
questions about the validity of their decisions under the Constitution of
the United States.
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How custom becomes law in Norway

peter ørebech

5.1 Customary law in Norway

Whether inter partes related customs are the positive law of the land is not
just a factor distinguishing civil law societies from common law societies.
The legal status of these customs also varies amongst different civil law
countries. For example, Sweden terminated Saami customary laws in the
mid-nineteenth century.1 Norway, on the other hand, by the King Chris-
tian V General Codex of 1687 (Norske lov), abolished ancient statutes
only.2 Ancient customary laws were then tacitly recognized. Norway never
followed in Sweden’s footsteps, and as a result Norwegian customary laws
are a valid legal source.3

Danish legal scholar Alf Ross asserts that customary law exists as norms
derived from de facto customary ways of acting.4 The place to find these
norms is in the court decisions.5 He seems to think that certain habits,
which the general population both observes and recognizes, are validated
by court decisions. These observable habits are the bearers of opinio neces-
sitatis sive obligationis (a popular understanding of law), which is a feeling
of being bound by and forced to adhere to a certain way of conduct (see
Sections 7.1.2 and 7.1.3). Nevertheless, the fact that people acquiesce and
conform their conduct can give a false sense that the practice followed also
mirrors the required “common will.”6 Since the social facts of behavioral
attitudes should not be confused with institutional facts,7 one simply can-
not draw any conclusions as to what people should do based upon what
they actually do.8

It is not clear whether the attendant practices are based upon rational
or superstitious beliefs. In the process of customary law, justification is a
necessary criterion. Initial dyadic factors of delimitation eventually lead
to pluralistic adherence, and human practice prevails. Through inquiries,
interviews and participatory investigations into popular behavior, unan-
imous practice could be demonstrated. This anthropological method is
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applied in the Saami fishery rights study, discussed in Section 2.2 and
Chapter 10.

The antagonists to this debate recognize that courts have a conserving
function. Customs that would otherwise have vanished are resurrected
because courts confirm them. For instance, in French law,9 the posi-
tivist position is that only extra-legal normative structures are confirmed
by the adjudication. The court’s decision “gives life to” the custom. The
customary law is binding ex nunc (from the date of the judgment). Accord-
ing to the a posteriori or “realistic school of jurisprudence,” there are no
customary laws before valid judgments are made.10 This is a joint opinion
under Norwegian jurisprudence.11 There is no customary law until a third
party mediator confirms it. This position is often combined with a view
of custom as social fact that through repetition converts into institutional
fact, due to an act of the sovereign. This is not exclusively a modern posi-
tion. Some traces of this triadic (trilateral) legal understanding existed in
the Middle Ages: “The Ruler’s appropriation, therefore, is the constitutive
element of the law character of social habits. Moreover Lucas holds, the
tacit toleration of customs by the Ruler would not be sufficient: by his
explicit consent he has to take an active part, as it were, in the creation of
customary law.”12

As opposed to giving too much credence to the enforcement criteria of
Alf Ross, I support the Danish legal scientist Henrik Zahle13 who defines
“legal rules” as norms to which the public efficiently adapts.14 The focus is
dyadic; the law is explicitly or tacitly followed inter partes. The question of
law is two-sided; it is based upon mutual understanding. From that point
on, the rule is efficient. If challenged, the rule becomes inefficient. In that
case triadic adjudication is the last resort. A judge must then decide what
the law of the land is.

At the beginning of the nineteenth century and during the decline of the
dominant position of the historic school of customary law, the prevailing
theory still held that customary law does not rely upon any decisive action
by the sovereign. Consequently, it seems that customary law and positive
law are equivalent. Although apparently prohibited by legislation, cus-
tomary law may terminate positive law. As the Norwegian Law Professor
Oscar Platou commented, when he cited the Swiss Zivil Gesätsbuch (Civil
Law Codex) § 1 (“the law is applicable to all legal questions . . . If no
statute is available, then the justice is obliged to implement customary
law”): “life is stronger than positive law.”15 Customary law was never rel-
egated to an inferior position in Norway. In the Norwegian Civil Acts, the
superior position of customary law is clearly stated. In the Danish trade
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law terminology of Henry Ussing (1886–1954), custom is the notion of
tradition and usage that are so prevalent that they serve as an interpretive
source.16

Whether a common property right is an institutional fact does not
depend on whether people are aware of this fact. Apparently, legal insti-
tutions exist even though they may not be fully understood, recognized
or taken advantage of.

Stating that a “custom is the basis of an unwritten rule – like custom-
ary law,” the Norwegian legal scientists Bernt and Doublet argue that
customary law is solely an oral source of law.17 A Norwegian legal dic-
tionary of the 1950s defines customary law as the body of legal rules
that are not expressed in positive legislation, but are nevertheless fol-
lowed by the legal community and implemented by the courts as binding
rules.18 This is clearly a Norwegian tradition since distinguished legal sci-
entists like Per Augdahl unconditionally tie customary law to the unwrit-
ten sources of law: “Prior to the legislative tradition, a period ruled totally
by customary law existed. And even under the reign of legislation, custom
seems to have remained the dominant factor in developing law for quite
a while given the legislators’ lack of capability and practice.”19 Follow-
ing the same school of thought, Oscar Platou states that: “The ancient
Norwegian Codices of Frostating and Gulating were . . . codified custom-
ary law . . . Under the reign of natural law it was said that customary
law was invalid until a legislator gave notice that it was law.”20 It follows
that “customary law” is non-written and extra-statutory. For statutes that
incorporate customary laws, the concept of “codified customary law” is
used.

In this country [Norway] legislation and custom are the vital sources of

law. Several authors present these two sources as the only ones. Speaking

of legislation, one does not incorporate the text only, but one includes the

different factors that are observed during the interpretation of laws . . . And

the notion of custom and customary law is partly used in its broadest sense

covering all the other relevant elements.21

All “the other relevant elements” are non-textual. It seems clear that
the dualism between legislation and customary law as implemented in
Norwegian jurisprudence is identical to the division between written and
unwritten law.

Focusing next on Danish jurisprudence we observe that Alf Ross argues
that rules developed from a factual customary action constitute customary
law.22 What happens during the codifying process, however, is not clear.
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Are these originally non-written norms still classified as “customary”? In
“Statsforfatningsret” (Constitutional Law) Professor Ross proposes the
following definition: “By non-written law we mean the law produced by
custom or court practices.”23

In most instances, the direction of the law has been from unwritten
norms to codification. Even though the system of a huge, comprehensive
codex – Bürgerlicher Gesätsbuch – seems passé, modern societies still
place their trust in the superiority of written legislation.

Because their mission was too obscure, the Norwegian Parliament
(Stortinget), in a remarkable 1992 decision, simply terminated the
thousand-year-old outer commons statutes without promulgating any
new laws in their place. The background for the termination was a peculiar
Norwegian idea of “law-modernization.”24 According to this idea, old
texts must continuously be replaced by new statute.25 Contrary to the
steadfast advice of the chairman of the expert committee,26 who argued
against termination, the Stortinget buried the millennium-old rules.
Because new provisions were too complicated to write, the Stortinget
further buried any attempt to (re-)codify them. The arguments that tor-
pedoed any new codification are nicely illustrated by the famous British
lawyer Sir John Davies (Chevalier):

Davies wrote a defence of law French, admitting that it was wholly artificial

language which had never been spoken outside the English courts, but

arguing that centuries of use had invested its words with meanings so exactly

appropriate to the legal terms and ideas they were expected to convey that

it could not possibly be replaced by any other language without serious loss

to the law’s intelligibility.27

Davies described a situation identical to the Norwegian outer com-
mons experience! The legislator simply gave up on the overwhelming
task of formulating a text equivalent to the ancient practice(s) developed
on the basis of Norwegian Law (NL) 3-12-1 of 1687 (“the outer and the
upper commons joint use shall remain as in ancient times”). The Agency
that had strongly advised the Stortinget to terminate the old texts was
unable to further advise it on how to promulgate new ones.28 The Min-
istry of Justice was not able to provide any advice, either, even though
law-making procedures are the technical responsibility of its office. The
Ministry stated that the termination of NL 3-12 would not disturb the legal
position of common property rights. We anticipate that these provisions
still may play a role as a legal source . . . Terminating the old provisions and
codifying a new law of the commons seemed inadequate because in most
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questions of legal conflict the original texts would have to be consulted.
The preparatory committee described the situation as follows:

In case of termination, I do not see any reason for giving these provisions a

new written form. The legal situation will then be that the legislator . . . has

decided to tie the justification of common property rights conflicts to ter-

minated provisions instead of formally valid rules. Accordingly, this is a

non-favorable choice, which however does not change the legal situation

in relation to the substantially valid legal sources.

Consequently, the termination of NL 3-12 does not change the legal
situation. The written texts have been deleted, but the rules have not been.
Accordingly, the legislature (Stortinget) was fully convinced that the ter-
minated legislation as manifested in ancient traditions and implemented
by court decisions and governmental practice reconciled the basic his-
toric content and represented the continuity between ancient and newer
provisions.

The law of the commons is a millennium-long implemented practice
developed by people, courts and governments. What we see here is a rare
event in the modern history of law. The law-maker deliberately decided
that new codification of whatever content would fail to fill the gap created
by the abandoned text. The complex legal situation that has developed
simply could not be rewritten in any manner without causing “serious
loss to the law’s intelligibility,” as stated by Professor Pocock.29 Presented
with such an overwhelming task, the legislator had to give up. In doing so,
the legislator confirmed the superiority of the outer commons customary
law.

Consequently a four-step ladder was used to arrive at the current
situation: the initiation and establishment of a customary law from
customs;30 public confirmation by codification;31 the re-confirmation in
1272,32 160433 and 1687;34 and the unsuccessfully attempted codification
and subsequent resurrection of customary law (1992).

Customary law is not the most important source of law. Nevertheless,
it is said that custom is increasingly more important than what had previ-
ously been argued by the school of legal realists (also called Scandinavian
Realists), “legal centrists,” legal positivists and other fundamentalist direc-
tions, i.e. jurists that adhere to strict verbatim interpretation. The reason,
as indicated by the Finnish legal scientist Hannu Tapani Klami, is that
in many situations legislation does not “keep up” with the “living fabric
of life.” “The still dominant legalistic tradition . . . is considerably too
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positivistic to adapt to the requirements imposed by the rapidly changing
conditions of society on legal science and legal analysis.”35

That fact, however, does not turn customary law into the only resources
management tool possible. Through individual adaptation and court
interpretation, statutory law is dynamic and changeable. For instance,
statutory loopholes require creative thinking and inventive solutions.
If textual interpretation does not solve legal conflicts, then flexibility
is achieved by the teleological interpretative method of the Scandina-
vian Realists.36 When construing a principle, the courts take the legisla-
ture’s intentions into consideration.37 Since the court considers legisla-
tive intent, Scandinavian Realist adherents regard statutory interpretation
as increasingly more democratic than the “quasi-governmental entity”
customary law solution. Because some areas of law end up before the
court only occasionally, however, one cannot rely on such flexible judicial
development.

An apparently different interpretative method is to seek the solutions
that satisfy the amalgam of “common sense and the public weal.”38 As
stated by the Swedish Professor of Law, Anders Lundstedt,39 it is the legal
solution that mirrors “samhällsnyttans krav” – the need for social utility,40

that gains support in the long run. This is often a true observation of the
function of courts in the living fabric of life. The most highly disputed
legal questions end up in the Supreme Courts. Legalistically speaking, one
solution may be as good as another. Justices enjoy excessive discretion and
are often free to pick the “right” solution.

Having studied the requirements of Anglo-American adjudication –
the Blackstonian prerequisites (Section 4.1) – it is time to consider the
Norwegian customary law requirements that rule Saami fisheries rights.
Now that we have described the general preconditions, the time has come
to apply these criteria to Saami area fisheries. For an ethnically based
Saami fishery, see Chapter 2.

The question of customary law is important due to the fact that small-
scale fisheries have successfully managed coastal fisheries for millennia
without depletion of natural resources. Could that be credited to a viable
system of customary participation rights?

While Denmark and Norway acknowledge non-codified rights, Sweden
abolished non-codified property rights41 via legislation in the 1850s. The
Swedish legislation was then upheld by the so-called Taxed Mountain
Case.42 As discussed in Chapter 2, whether coastal Saami customary rights
will prosper or perish depends on Norwegian customary law prerequisites.
Should the customary law adjudication go against them, fisheries would
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then have legal rights based on tolerated (precario) usage or public law
decrees. In that case, customary law would have no role to play.

In my fisheries rights research project, I documented that the fisheries
trade is deeply rooted in customary law traditions.43 Consequently, the
assertion that traditional fishing rights are no more than the absence
of state prohibitions or the result of lax owners according to precario
usage, cannot stand. Let us therefore look more carefully into the general
prerequisites of Norwegian adjudication.

5.2 Quasi-governmental entity law production

The position of the Norwegian Supreme Court is that the populace may
initiate normative structures of a legal kind. Courts adhere to such norms,
and confirm ex post facto their validity. Their binding force is based upon
popular recognition, not the courts’ subsequent adjudication. “The valid-
ity of customary law is not derived from tacit legislative acceptation. The
basic ground of both binding forces [formal and informal law] is to be
found in popular recognition.”44 Courts may either reject that particular
social norm, or concur in it “as is.” The “law” is created by normative
decisions that are “born” in the depths of people’s souls, accepted inter
partes, and finally authorized by the courts. The theoretical implications
are set forth in Chapter 7.

5.3 The diachronic perspective of validity

Customary law produced by quasi-governmental entities exists ex ante
(from popular initiation on) and is validated by mutual tacit or express
understanding. Some Nordic legal scholars, however, approach custom-
ary law rather differently. The Scandinavian “realistic school,” led by the
Danish legal philosopher Alf Ross,45 opposes an ex ante understanding
of law: For them, it is not a question of “having a right,” it is a question
of “getting a right.” Law is intrinsic to the court’s decision. Statements of
law as in legal arguments preceding court decision are predictions only –
de sentencia ferenda statements. The de lege lata situation is not clear
before the adjudication. While Nordic jurists’ basic concern is the court’s
reasoning, whereby popular practice is transformed into customary law,
common law courts take a different approach. Under the common law
system, popular practice is valid ex tunc, and can only be rejected by court
if the customary law requirements are not satisfied. “Such a usage as by
common consent and uniform practice has become the law of the place,
or of the subject matter to which it relates.”46



how custom becomes law in norway 231

Common consent and uniform practice combined are implementing
new customary law in Denmark and Norway. The court’s task there is to
confirm the well-established ancient customary law practice. Therefore,
the subject matter to be decided is the law’s consensus as clarified by
uniform practice. The constitutive element is popular approval:

For since (says Julianus,) the written law binds us for no other reason but

because it is approved by the judgment of the people, therefore those laws

which the people have approved without writing ought also to bind every

body. For where is the difference, where the people declare their assent to

a law by suffrage, or by a uniform course of acting accordingly.47

The principles of “spontaneous law” are valid without voting. It is a
voluntary compact; i.e. a covenant.48 If disputed, however, court autho-
rization is necessary. The court’s role is not only one of proving the custom,
but also of establishing it forever:

They have attached to the decision of the judge, on the question of law

submitted to him by the parties, an authority higher than that which we

recognize in a settled line of decisions, – comparable, indeed, to that won

by the “responsa prudentum” at Rome.49

5.4 The factual exposure of norms or subtle legal considerations?

Before discussing the preconditions to recognized customary law, I would
like to pose two basic questions. First of all, is the courts’ reasoning related
to “a practice or course of acting,” or does it apply judges’ legal under-
standing of the popular perception of legal norms? The second question
is whether all persons bound by a custom must have knowledge of it in
all details?

Clearly, the answer to the latter question is “no.” According to Supreme
Court decisions, the issue at stake is whether the overwhelming numbers
of litigants agree that a certain principle is customary law. In the Seaweed
Case50 the Supreme Court confirmed that a “solid documentation of a
general legal understanding on both sides” is required.51 In this case the
court found “It is however far from clear that such an understanding has
been generally accepted.”52

The first question is demonstrated by the Bolstadfjord Case.53 Here the
unanimous court adhered to a purely factual evaluation of “practice or
course of acting” that took place at fjord fisheries. The participants’ com-
mon understanding was not taken into consideration. Having examined
the fishing and surveillance activities and the public’s lack of reaction
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against the owners’ restrictions on the open access fisheries, the Supreme
Court stated: “from this I find evident that the landowners were fully
confident of their own legal rights.”54 Similarly, the Jölster-Lake Case55

emphasized the factual participant activity, thereby taking it for granted
that “common practice” is an indisputable, visible sign of the subtle,
underlying principle of law. If the factual situation clearly demonstrated
a legal principle, further investigation into opinio juris would be super-
fluous.

If not, further investigation is needed: the Fluberg Pasture Case56 based
its decision upon the legal statements of eighty people inhabiting the area.
Since the statements varied, the court found no evidence of customary law.
The Herring Fishery Case57 also explored “popular opinio juris.” Clearly the
legal understanding among involved parties, and not the factual signs of
such opinions, is “the real thing.” The relevance of factual circumstances
is purely evidentiary as supportive of legal opinions that are otherwise
verified.

The next question is whether opinio juris requires consensus in all
respects and in all details? The customary law finding in the Herring Fish-
ery Case rejects the notion that diverging popular understanding is trou-
blesome. “The slightly different answers to the questions of legal title, I do
not take into consideration.”58 In the Vansjö Case,59 after reviewing doc-
uments from the sixteenth and seventeenth centuries, the court reviewed
witnesses’ statements:

In their testimony, each witness gave his or her own explanation for the

behavior engaged in at the fisheries . . . Among the landowners the legal

opinion confirm that all fisheries are private property . . . Among the fishers

no unilateral legal opinion is present founding a basis for the proposed

public property right . . . Consequently, I find no mutual understanding

about rights and obligations that is necessary according to legal theory and

court practice.60

Accordingly, the Supreme Court considered all three sources of
evidence: old documents, practice conducted and legal arguments. None
of the evidence was conclusive on its own.

In the Balsfjord Case,61 the Supreme Court based its decision upon the
perennial usage combined with the opinio juris of pasture as entitled in
legal right. It is sufficient, the court held, that the activity be based upon
“one or the other legal title”62 and that the judges are convinced that the
individuals bound knew of its compulsory character.63
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In summary, action in the outer world mirrors individual legal “under-
standing.” Notably, in recent decisions there is no indication of a common
knowledge requirement that incorporates each element of customary law.
Nevertheless, some mutual legal understanding must exist. As pointed out
in the Balsfjord Case, “required mutual understanding” does not include a
perception that is identical in all respects. Some minor discrepancies may
exist without blurring the positive outcome of recognized customary law.

5.5 The customary law prerequisites – an outline

This section focuses on Norwegian customary law prerequisites, i.e.
how the courts’ reasoning transforms social norms into legal rules. (See
Chapter 7 for arguments as to whether the Saami possess customary law
rights under these rules.)

Court decisions set forth criteria obliging parties to honor bottom-up
customs as “the law of the land.” Non-contested customs, however, are
acknowledged inter partes. Such customs are valid law between recogniz-
ing parties, whether the court criteria are satisfied or not. Here no court
decisions are required. The legislator or public agent is also unaffected by
court prerequisites since acknowledged social practice or usage may be
considered customary law without regard to court prerequisites. In the
following sections, only disputed customs are under consideration. Once
contested, court prerequisites play a vital role in determining the validity
of a custom as law.

Unlike the Blackstonian criteria64 recognized by Anglo-American
courts, the Norwegian customary law prerequisites vary in range from
two (ancient usage and opinio juris et necessitatis sive obligationis custom)
to six separate conditions (ancient usage, opinio juris, rationem vincat
(morally well founded), public, justified and reasonable custom). Despite
the formal differences, there are considerable similarities between the
two sets of criteria, which I will address later. For now, what follows is an
outline of the Norwegian prerequisites.

5.5.1 Prolonged practice

The Balsfjord Case (above) asserts that common grazing was ongoing for
at least 150 years. The general requirement defined by legal scholars is that
usage must be followed “since ancient times.” In the Trondheimsfjorden
Mussels Case,65 the court states that the usage “has been customary since
ancient times.”66 In the Lågen Case, the requirement is that people have
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engaged in shallow bank fishing since the first half of the last century.67

The court stated, however, that the origin of fishing goes back even fur-
ther than verified by the information.68 The Eidsivating High Court takes
a similar stance in the Jessheim Common Grazing Case: “as far back as
the information is available.”69 A similar decision is made in the Bolstad-
fjord Case70 even if the wording is different, “This right must have been
practiced . . . for as long as the present generation can remember.”71 Com-
pare also the Jølster Lake Case.72 “In order to have this character [binding
usage] . . . the usage must be so ancient that the oldest living people know
nothing else.”73 In the Vansjø Case,74 the practice “must disappear into
the darkness of the past.”75

Therefore, the criteria vary. Sometimes, the criterion is a relative con-
cept, e.g. ancient times or “a very long period of time.” Just as frequently
the time span must be stated more concretely, e.g. “a score of years is far too
short.” Nevertheless, the Supreme Court has never clearly stated that the
time must be at least “X” number of years. The reference to “the present
generation” and the viewpoint that the remembrance go as far back as
available information, points back a maximum of seven generations: the
great-grandfather can remember what his great-grandfather told him.
With no contradictory information, we assume that the present tradi-
tion equals the earlier tradition. In no case, however, does the Norwegian
requirement of “prolonged practice” correspond to the formerly practiced
British criterion of “ancient usage,” which required continuous practice
since the reign of King Richard the Lionheart, or September 3, 1189.76

5.5.2 Continuity

Another prerequisite is that the practice has been continuous. The
Mussels Case (above) emphasizes that a group of undefined fishermen
“have taken mussels in Sundstrømmen for many years,”77 which indi-
cates a continuous practice. In the Lågen Case78 the court stressed that

shallow bank fishing was conducted in direct view of the property owners,

in fixed places over a delimited area and concentrated within a short period

in the fall when the herring go up the river . . . Shallow bank fishermen have

fished there every year . . . Shallow bank fishing . . . has gained great constancy

and stability. A condition that has developed in this way and which is

acknowledged to this extent should not and cannot now be disrupted.79

Shallow bank fishing is an enduring, annual event. Meanwhile, it will
not take much for a break in this event to discontinue “the acknowledged
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practice.” Compare the Bolstadfjord Case claiming that fishermen “put
up with being turned away and, in particular, simply stopped fishing
for several years when the fishing rights were rented out.”80 Clearly, if
the pattern is broken for a certain period of time, we cannot speak of
acknowledged consistent practice. Compare also the Frosta Felling Rights
Case81 where local usage was overruled due to lack of evidence because,
among other things: “There has scarcely been any real talk of any definite,
regular or independent use from the side of the crofter.”82

In the Vansjø Case,83 the court found insufficient public activity because
the fishing, during the actual time period, “was pursued to a small
extent;”84 “was of low volume;”85 “was of poor volume and importance;”86

or was “fishing that was scattered and occasional.”87 Accordingly, recog-
nition is related to intensive usage that is consistent and regular (not “scat-
tered and occasional”), while acknowledged practice means that usage is
consistently employed and pursued in the same way (“stable”). In most
of the seasonal fisheries along the coast, it can easily be established that
the practice has been repeated year in and year out. Thus, the practice is
not scattered and occasional. It is unlikely that anyone will dispute this
prerequisite.

5.5.3 Opinio juris necessitatis

Traditionally, a third customary law condition applies: the prolonged
practice must be based on a common belief that a rule of law, and not just a
social norm, was being followed. Three issues arise. First, is the creation of
the rule. Above all, is the rule creation visible, and not hidden? Otherwise
antagonists are defenseless against “creeping” legal norms. Second, have
the parties to the dispute obtained a somewhat identical legal position?
Third, should customary law be recognized despite the existence of minor
material discrepancies? Clearly the proposed legal opinion should be held
in good faith.

Practice conducted according to one valid legal entitlement does not
develop customary law under another kind of entitlement.88 That is, if
agreed upon, practice cannot develop new law. In concreto, fisheries con-
ducted pursuant to an agreement do not initiate valid customary rights
that substitute for that agreement if terminated. See for instance the Trysil
Firewood Case89 stating that a new right cannot be established through
the exercise of an already recognized right of access, since such practice
is invisible to the owner and may not be contested. Accordingly, if tacit
acceptance is founded in innocent right of use, the passivity of the lessor
cannot create local customary law of a particular type. It must
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be assumed that no previous practice of intense independent cutting of dry

[wood] and waste has taken place. Therefore, forest owners were not chal-

lenged to intervene when they, as understood by the parties, have certainly

considered the existing practice an innocent right of use that represented

no danger to the forest.90

Practice taking place under the cover of precario usage does not create
customary law. Usage that develops into new legal entitlements should
exceed or contradict the valid activity under law or the agreement between
the parties. Despite this clear position, some instances of precario usage
have developed into legal rights. The Lake Vansjø Case91 is important
in this regard because it demonstrates tacit approval of sporadic and
occasional fishing:

The usage developed in the shadow of the property owners’ benevolent

attitude. It is hardly in accordance with good customs and usage to deny

people such lenient fishing. I refer to the Lågen Case at Rt. 1963 s. 370. In

my opinion . . . a scattered and occasional usage . . . and without economic

significance for the property owners or the users, is tolerated fishing. Sub-

sequently, the conditions for acquisition of rights by ancient time usage do

not exist. However, it follows from the Lågen Case, that tolerated fishing

through the years is converted into a right. Whether such a development

can be proven depends upon the individual circumstances.92

Tolerated usage may develop into an “acknowledged” right. It is impor-
tant to describe the transfer mechanisms because they provide the crite-
ria for the transition from non-customary law-based “contested right” to
“established customary law right.”

Since the practice is camouflaged, innocent usage does not give notice
to antagonists who, consequently, refrain from any protest. The display
of signs and public notice prevents trespassing. In the Trondheimfjord
Mussels Case (also known as the Sundstrømmen Case), the mussel owners’
“protection notice” prevented good faith fisheries from continuing.93 The
Supreme Court acquitted the defendants, who in accordance with ancient
customary practice, had taken mussels in Sundstrømmen for years with-
out any hindrances whatsoever until the mentioned [owners] put up a
“protection notice” to prevent further fishing a few years earlier.94 In
this case the court recognized that the landowners had a reason to react
because the mussel fishing was clearly visible. If the use was justified, the
notice as such did not terminate the public property right.

On the other hand, timely presented objections are effective. See for
instance the Sperillen Case,95 in which the majority states: “Since the turn
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of the century, some have certainly fished to a broader extent and with
looser association to the farms. Nevertheless, this has been contested in
part, and permission to fish has been granted in part.”96 Consequently,
the property owner barred fishing and did not remain passive. As the
permission to fish suggests, the legal entitlement lay in the agreement,
and not in precario usage.

One-sided recognition of custom is not enough. The antagonists must
share the legal belief. In the Trysil Firewood Case (see above), the Supreme
Court denied farmers’ alleged right to trees belonging to others. The
court reasoned that a right which had evolved to the detriment of the
owner’s rights, and for which no reciprocal legal rights or obligations
were exchanged, had to be acknowledged by a joint understanding. The
antagonist had to be a party to this understanding, and had to recognize
that the exercise of the right had been lawful. In other words, the party
surrendering user or ownership rights must recognize the existence of
the right in the party assuming it.97 This 1918 case did not satisfy the
prerequisite of “shared legal opinion.” The reciprocity requirement is
confirmed by the Jølster Case.98 “No one can create binding customs by
behavior alone; in order to have this character, the use requires a reciprocal
awareness of positive right and obligation.”99 The same viewpoints are
presented in both the Fluberg Pasture Case100 and the Vansjø Case.101

The reciprocal understanding should mirror the general opinion of
the trade or district. The customary law should be generally recognized
throughout the realm of the proposed rule, not only amongst those
involved in the actual conflict. This is clearly stated in the holding of
the Seaweed Sheds Case.102 “The general opinion in the district, includ-
ing the property owners, is that the latter may not forbid seaweed sheds
on their beaches. That such an opinion has been commonly held, is, in
my opinion, far from proven.”103 While the beneficiaries shared the legal
conviction of open access seaweed sheds, the property owners’ belief was
slightly different. The owners thought they could only refrain from actu-
ally prohibiting the activity.

To what extent, however, should unanimous belief exist? In the Fluberg
Grazing Case,104 the High Court recognized twenty-two witnesses from
different parts of the district, who,

so to say, unanimously expressed the belief that they had a “duty” to fence

off the home fields from outlying fields and roads. They also believed this

to be the general opinion in the district . . . The observations the court

made during inspection of the scene corroborate that it must have been the
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general opinion in the district that the duty to fence existed as stated . . . I

hardly think that fences would have had been so well maintained [as they

are] if the farmers did not believe that they were required to do so.105

To sum it up, the legal opinion should be held in good faith by both
parties. The reciprocally held opinions need not be identical, however.
Such a requirement is “impossible,” due to the fact that if the parties
involved fully agreed, no customary law would ever develop! No require-
ment claims that the antagonists share identical legal understanding in
all respects. According to the Common Grazing Case106 it is sufficient that
opinions, at a general level, do not conflict, cf. the Lågen Case (see above):

The fishermen continued shallow bank fishing believing that they had a

right to do so. They were convinced that the property owners could not deny

or interfere with that, nor could the owners get in the way of permanently

positioned equipment. I cannot place much weight on the fact that they

have provided reciprocally different answers when asked about the legal

basis for their right in association with the case.107

[i]f the property owners’ opinion is that shallow bank fishing is dependent

on their giving their permission, one would have expected them to express

this concern in the appropriate situations . . .108

The property owners’ behavior . . . indicates that they have put up with the

fishing, either because they assumed that they could not deny it, or because

they were in doubt about their rights and therefore did not intervene.

Shallow bank fishing by people without special fishing rights has developed

because of the property owners’ consistent passivity . . .109

Consequently, while the fishermen’s implemented practice tends to
document customary rights, the owners’ input is limited to non-
contesting. Despite the landowners’ unclear opinio juris, a customary right
similar to fisheries practice was upheld. The key is whether the qualifying
groups advocate an adversarial understanding of the law. Their feeling of
being obligated by the rule should be based on law, not on extra-legal
principle.

5.5.4 Passivity

Tolerated uses and passivity are closely related because lack of reaction
easily transforms innocent usage into a fixed right. Insufficient objec-
tion tacitly approves open access fishery. Obviously, passivity is of great
importance. It proceeds from the Lågen Case that, depending on the cir-
cumstances, “the passivity of the property owners is important when
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adjudicating whether precario fishing has evolved into a right . . . . In the
period after 1950 . . . the property owners did not stand by passively. In
1956, they formed their association whose objective was to protect the
owners’ interests.”110

The importance of adequate reaction is shown in a long series of
Supreme Court decisions. In the Seaweed Sheds Case (see above), the
court emphasized that the seaweed shed in question was neither undis-
puted nor unchallenged, contrary to the finding of the lower courts.111

In its ratio decidendi the court found that property owners had remained
actively opposed to the public rights. Therefore, the court concluded that
no unanimous legal opinion could be construed.

A comparable problem is taken up in the Bolstadfjord Case (see above).
The plaintiffs alleged that salmon and trout fishing were reserved for the
property owners on both sides of the fjord, and that the public had to
ask for net fishery permission. This fishing was partly tolerated as long as
it did not hamper the property owners. The Appellate Court concluded,
and the Supreme Court upheld that:

the public fishermen have not met their burden of proof . . . that fishing

in Bolstadfjorden, under ancient times usage, is free for everybody and

anybody, regardless of whether he is a property owner. In addition, it must

be proven that this right has been practiced unchallenged, for as long as the

present generation can remember. That is certainly not the case here.112

Clearly, the property owner that fails to protest against conflicting use
will easily forfeit his alleged rights. The existence of a particular provo-
cation is vital. Seen in context with the time requirement “unchallenged,
for as long as the present generation can remember,” one might say that
the longer the period of time passed without any owner reaction, the
greater the reason to allow passivity to terminate ownership rights. In
that situation, precario usage may convert into legal rights. The distinc-
tion is far from clear. A good lead is found in the 1995 Balsfjord Pasture
Case:113

Traditionally the common pasture has been grazed without heavy burden

to any landowner. The appellants claim that default reaction resulted in

a precario usage only. Analyzing the situation, such a result seems erro-

neous, because . . . the common pasture has been of utmost importance

to the farmers. The validity of precario usage depends upon whether each

individual owner had the right to restrict further grazing on his land, even

though the grazing did not harm him. The circumstances presented to the

court fail to verify that this situation initiates such a right.114
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The court adjudication is “contra-factual,” meaning that if the grazing
is precario, the landowner’s exclusive right remains. Closure is then based
upon the landowner’s autonomous decision. None of the witnesses tes-
tified that any of the landowners, at any time, had implemented fencing
rights on their land in order to force out “foreign cattle.”

To summarize, Norwegian courts generally recognize a particular norm
as customary law if (1) it has been in effect as long as living people can
remember; (2) without significant interruption; (3) under a belief that
the norm had legal status; and (4) without actively expressed opposition.
In Chapter 10 we will see how these rules may be applied to the fishing
practices of the Saami people.
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Adaptive resource management through
customary law

fred bosselman

Some customary law systems work better than others. This chapter sug-
gests that there are particular characteristics of certain customary law
systems that indicate whether these systems are more likely to accom-
plish sustainable development objectives than other systems. The chapter
focuses on a characteristic of complex systems that has received increasing
attention in the literature of management, law, ecology and economics –
resilience, defined as the system’s ability to adapt to changing conditions.

Sustainable development requires management of resources in order
to ensure that they can be adequately utilized both now and in the future.
The customary law systems that are most relevant to that objective are
those that deal with resource management. This chapter will evaluate
systems of customary law for resource management from an instrumental
perspective. How can we tell whether a particular system of customary
law will succeed in managing resources in a way that produces sustainable
development? In other words, will a given body of customary law work
in a way that meets long-range objectives?

The first part of this chapter reviews the reasons why resource man-
agement systems need to be resilient. As we recognize the increased speed
with which the earth’s ecology, technology and social structure is chang-
ing, we recognize that any resource management system, whether or not
customary in origin, needs to be capable of adaptation to a wide range
of future changes in the surrounding environment if it is to operate in a
sustainable manner.

The second part of the chapter looks at some of the many recent case
studies of customary law systems to determine which systems seem to have
demonstrated resilience. This review suggests that five characteristics of
those systems may be good indicators of whether they will be able to
adapt in sustainable ways: (1) Does the system have a good historical
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record, oral or written, of the way the system has worked in the past
under different environmental conditions? (2) Is an effective procedural
mechanism for making rule changes built into the system? (3) Does the
system feed back the right information on current operations into the
rule modification process? (4) Are the rules sufficiently finely detailed
that they can be “tweaked” without wholesale revision? (5) Do the rules
facilitate negotiation of modifications by providing for a balance of rights
and responsibilities relating to a wide range of ecosystem functions?

6.1 Resilient customary law systems promote
sustainable development

In the real world, the role of customary law in sustainable development
is less likely to be determined by general principles relating to the role
of custom in the legal system than by evaluations of specific customary
law regimes to determine whether they are likely to produce desirable
consequences. Simply put, some customary law systems seem to produce
sustainable results and some do not.1

6.1.1 Resilience as a management strategy

One factor that is frequently used as a key test in determining whether
any management system will be able to achieve sustainable development is
its resilience. In modern terms, resilient systems of resource management
are characterized as “adaptive management” systems.2 They are capable of
responding to what science increasingly sees as an unstable environment.3

Recent literature in the fields of management, law, ecology and economics
recognizes the need for such resilience.

In the business schools, management theorists are increasingly embrac-
ing adaptive planning methodologies. Earlier strategic planning theo-
ries emphasizing formulation of a grand plan dominated management
theory in the 1980s. But managers found that information became use-
ful to those planning processes only if it was packaged in a way to plug
into the formula. If it was ambiguous or complex, or if it challenged the
paradigm on which the planning was based, they tended to ignore it.

Empirical researchers found that firms that use strategic planning
methods to “create intensive focus and unified cultures . . . do so at
the expense of responsiveness. The singlemindedness that initially gives
them an edge over competition and results in success, over time reduces
internal diversity.” Routines become rigid, non-core functions are cut,
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and “disconfirming information is neither sought nor fully entertained.”
Over time, the firm “ceases to pick up stimuli signaling fundamental
changes in the environment and gradually reduces internal diversity until
it is insufficient to respond to new demands from the environment.”4

“The economist’s neoclassical model of the firm [as] a smoothly run-
ning machine in a world without secrets, without frictions or uncer-
tainty, and without a temporal dimension,” has in practice succumbed to
“uncertainty, information asymmetry, bounded rationality, oppor-
tunism, and asset specificity.”5

Many strategic planning theories have succumbed to these empiri-
cal studies that showed their ineffectiveness.6 Faith in long-range and
strategic planning failed to survive the economic turmoil that began with
the oil embargo of 1973 and the floating exchange rates, high inflation
and increasing international competition that followed; “organizations
learned from practical experience that simple extrapolations of history
and cadres of professional planners failed to lead to innovation, adapta-
tion to change, or even survival.”7 Emphasis has shifted from the plan
as document to the plan as a process through which new information is
analyzed and communicated within the organization to enable decisions
to be made promptly as the need arises.8 As J. B. Ruhl puts it, if there is no
incentive to experiment, any learning that has not yet materialized into
tangible performance results is stultified.9

Modern management theory suggests that decision-making should be
a “layered advice process” in which much information and many alter-
natives are discussed and analyzed.10 These ideas have been significantly
influenced by Japanese management theorists, who have emphasized a
management structure based on a matrix in which communication takes
place among all levels of the structure, rather than a pyramidal structure
in which information is passed down from above.11

Some types of natural resource management have always been tied to
objectives that require a long-range view.12 Growing wood or preventing
aquifer pollution, for example, cannot be evaluated meaningfully on a
quarterly basis.13 Canadian management professor Frances Westley has
assessed natural resource management from the perspective of manage-
ment theory. She advocates adaptive management as a way of managing
an ecosystem that is “responsive to the variations, rhythms, and cycles of
change natural in [the ecosystem and] able to react quickly with appro-
priate management techniques.”

Westley points out that adaptive management has “an appeal that tran-
scends the management of ecosystems. In the past decade – in response
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to radical shifts in world economies, resource bases, population dynam-
ics, and competitive structures – private- and public-sector organizations
in all domains have wrestled with similar challenges.”14 She describes
adaptive management as a “learning-led” strategy. Learning introduces
redundancies and inconsistencies into the organizational structure that
“may modify the conclusive nature of existing ideologies.” In learning-led
strategies, consensus emerges through much discussion. But she warns
that learning-led networks may not have a “foundation of action routines”
on which to draw; i.e., they may be “relatively resource poor.” Yet to the
extent that mechanisms for sensing and responding to change “become
rationalized and focused, the system may seem more efficient in the short
run, but it may actually become more vulnerable.”15

Stephen Haeckel characterizes this style of management as involving
a four-stage “sense-and-respond” process. An adaptive organization first
senses changes in its environment; then it incorporates the changes in
light of its experience and objectives; then it decides how to respond; and
finally it acts on that decision, meanwhile monitoring the results of its
action and thus beginning the cycle again.16

Carl Walters argues that one of the most common faults of resource
managers is using ignorance as an excuse for inaction. The “responses of
resource systems to management can, in the end, only be learned through
experience, so the common prescription to ‘wait until we understand the
system better’ is based on a false presumption that extrapolation (to the
conditions created by not waiting) will become possible even without
experience.”17

Variables, Walters argues, are inevitable. Profitability, risk, recent expe-
rience, the competitive scramble, erosion of biological stock and techno-
logical evolution; these will continue to be variables regardless of any
management system, and will tend to prevent long-term maintenance
of equilibrium. A manager who “tries to view his problem from any nar-
row perspective or disciplinary emphasis” will find that these variables will
“come back to haunt” him.18 We need to “embrace uncertainty, and admit
that most resource management decisions are essentially gambles that we
try to package by presenting reams of data and elaborate calculations.19

6.1.2 The need for resilient legal rules

Legal scholars have pointed to a number of legal issues that need to be
addressed if resource management systems are to be managed adaptively.
In particular, it may be important to reduce the law’s traditional concern
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for predictability and certainty in favor of more flexibility to respond to
changing conditions.20

Real estate law is a field in which the objective of certainty has under-
standably been emphasized. But William Rodgers advises that legal con-
cepts of property in wildlife, water or oil may be more appropriate analo-
gies for dealing with modern ecological theories of environmental change.
These kinds of property are more fluid; they recognize the need to adapt to
changes in the environment, while property rights in land have typically
emphasized the value of finality.21

Dan Tarlock contends that the law of resource management should
follow the science it seeks to implement. He emphasizes that “adaptive
management is premised on the assumption that management strategies
should change in response to new scientific information. All resource
management is an ongoing experiment.”22 Other legal scholars have also
suggested the need to abandon law’s traditional preference for finality in
the making of environmental rules.23 Daniel Farber says that although
scientists are constantly improving our environmental knowledge base,
there is still a high degree of uncertainty. “Change has been a constant
theme in environmental law,” and he argues that we should treat that as an
opportunity rather than a problem. We “need to be more experimental,
trying a lot of different things and attempting to learn from the results.”24

J. B. Ruhl also argues that we still try to make too many permanent deci-
sions about environmental policy even though we recognize that our old
decisions are outmoded.25

6.1.3 Resilience in ecological systems

To ecologists, the key postulate of adaptive management is that envi-
ronmental change is to be anticipated. The contemporary ecological
paradigm, as described by one of its earliest proponents, Steward Pickett,
is that ecosystems are open, can be regulated by external processes and are
subject to natural disturbances. “Thus, rather than viewing ecosystems as
being ‘in balance’, systems are seen as in flux . . .”26

University of Florida ecologist Crawford Holling argues that a feature
of ecosystems is that the “environment is not constant. Environmental
change is not continuous and gradual, but episodic.” Ecosystems don’t
have a single equilibrium, they have multiple equilibria that define func-
tionally different states, and movement between these states is a natural
part of maintaining structure and diversity. Management policies that
assume that existing conditions are the natural order of things “lead to
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systems that lack resilience and may break down from disturbances that
were previously absorbed.”27

Ecologists such as Holling and Pickett advocate management policies
that use a dynamic model that treats ecological systems as constantly
changing and open to outside processes.28 Adaptive management systems
based on such a model will “simultaneously retain and encourage the
adaptive capabilities of people, of business enterprises, and of nature.”29

Holling says that sustainable development “requires flexible, diverse, and
redundant regulation, early signals of error built into incentives for cor-
rective action, and continuous experimental probing of the changes in
the external world. Those are the features of adaptive environmental
and resource management”30 that can turn an unexpected event, such
as drought, price change or market shift, into an opportunity rather than
a crisis.31 Sustainable development, he argues, “has embraced an adaptive
management ethic . . .”32

Managers who use too short a time frame often fail to acknowledge
that such disturbances as fire, flood and pestilence are part of natural
ecological cycles.33 Allen and Hoekstra point out that if viewed at an
appropriate time scale “almost all processes that at first appear to be a lin-
ear progression will emerge as cyclical . . . Individual fires are directional
and have a before and after; nevertheless, fires return in a fire cycle.”34

Resource managers are short-sighted if they treat each of these distur-
bances as one-time events, and focus on it exclusively, using techniques
such as insecticides, fire suppression, rangeland management and fish
hatcheries.35 But these techniques slowly reduce spatial heterogeneity in
favor of uniformity, which then enlarges the area at risk. For example,
there are fewer breaks in the forest so fire or pestilence spreads more
easily; in grasslands, exotics that outcompete drought-resistant grasses
may spread more widely; in fisheries, wild species may be driven out
by increased hatchery populations, leaving the industry dependent on
hatcheries whose productivity declines with time.36

In many cases, the ability to recognize that a particular disturbance is
part of a normal long-range cycle requires analysis over a long period of
time.37 Managers who are forced to operate on short time frames tend to
consider short-term results more important than long-term objectives.38

Robert Keiter argues that resource management proposals should be eval-
uated using an ecologically derived time scale.39 In doing so, they need to
recognize that change is a part of natural ecological processes.

However, some resource managers use the legitimacy of change as
an excuse to speed up processes of change beyond the limits of the
ecological system to absorb such changes without collapsing.40 For



adaptive resource management via customary law 251

example, ever since Aldo Leopold’s pioneering works, we have been aware
that the attempt to “wipe out” a predator or pestilence is likely to have
a much more unanticipated impact than mere management measures.41

Effective adaptive management requires continuous inputs from scientific
research into the resilience of the natural environment.42

6.1.4 Ecology and economics

Economists Robert Costanza and Carl Folke analogize these anthropo-
morphic perturbations of ecological systems to destructive disease in
humans:

Since ecosystems experience succession as a result of changing climatic

conditions and internal developmental changes, they have a limited (albeit

fairly long) lifespan. The key is differentiating between changes due to

normal lifespan limits and changes that cut short the lifespan of the system.

Things that cut short the lifespan of humans are obviously contributors to

poor health. Cancer, AIDS, and a host of other ailments do just this. Human-

induced eutrophication in aquatic ecosystems causes a radical change in

the nature of the system . . . since the lifespan of the first system was

cut “unnaturally” short. It may have gone eutrophic eventually, but the

anthropogenic stress caused this transition to occur prematurely.43

The relatively new field of “ecological economics” is also devoted
to efforts to understand the “coevolutionary development of human
beings and the natural world.”44 One issue that ecological economics
has addressed is the need to include information about the resilience of
ecosystems in economic decision-making processes:

[One] useful index of environmental sustainability is ecosystem resilience,

[which] is a measure of the magnitude of disturbances that can be absorbed

before a system centered on one locally stable equilibrium flips to another.

Economic activities are sustainable only if the life-support ecosystems on

which they depend are resilient . . . The loss of ecosystem resilience is

potentially important for at least three reasons. First, the discontinuous

change in ecosystem functions as the system flips from one equilibrium

to another could be associated with a sudden loss of biological produc-

tivity, and so to a reduced capacity to support human life. Second, it may

imply an irreversible change in the set of options open both to present and

future generations (examples include soil erosion, depletion of ground-

water reservoirs, desertification, and loss of biodiversity). Third, discon-

tinuous and irreversible changes from familiar to unfamiliar states increase

the uncertainties associated with the environmental effects of economic

activities.45
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As the above discussion shows, people who have studied resource man-
agement from perspectives as different as management, law, ecology and
economics have emphasized the need for resilient management systems.
The rest of this chapter will review some of the empirical studies of
customary law systems to try to identify criteria that will help deter-
mine whether the system can be expected to manage adaptively in the
future.

6.2 Identifying resilient customary systems

Not all customary legal systems are characterized by resilience. As
Shepard Krech observed in his extensive study of American Indian sys-
tems of resource management, some of these systems remained effective
for centuries while others depleted the resource, forcing the tribes to
move on.46 Australian students of indigenous customs have made similar
comments: “While it may not be popular in some quarters, we disagree
with the view that indigenous peoples, including Aborigines, are necessar-
ily conservationists at heart – that is, that they are innately conservation-
inclined.” There has been a great deal of “maladaptive retention of
traditional beliefs in a changing world . . .”47

Some customary law systems may have worked well during relatively
stable periods but collapsed when circumstances changed.48 Charles
Zerner studied fishing management practices in the Moluccas that had
evolved over a century in ways that appeared to be sustainable. But when
a new market developed for a different form of marine life, the failure
of the traditional customs to manage the resource successfully suggested
that the earlier appearance of sustainability was accidental.49

On the other hand, resilient management systems have often evolved
where people recognized the likelihood of unpredictable environmental
changes. Thus, for example, in Samoa the recognition that cyclones were a
certain but unpredictable part of the environment may have contributed
to customs of reliance on multiple crops that provided a better chance of
withstanding damage from cyclones.50

How can we distinguish those existing systems of customary resource
management that are likely to be sufficiently resilient to serve as mod-
els for the future?51 Can ideal substantive resource management tech-
niques be discerned from the observation of customary systems? Some
observers have tried, but differences of opinion are frequent. For example,
James Wilson and his colleagues suggest that in “more traditional soci-
eties, fisheries are managed by rules and practices limiting ‘how’ people
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fish rather than by attempting to regulate ‘how much’ of various species
can be taken. The fact that such regulations are found so widely and have
lasted for such a long time suggests that such rules are highly adaptive.”52

This particular view is directly contradicted by other observers, however,
who argue that “input controls generally lead to inefficient outcomes”
because they “lead to more variable yield than output controls.”53

As the above example suggests, empirical investigators do not nec-
essarily agree on substantive resource management principles that can
be derived from a study of customary law systems. But there is greater
agreement on some of the procedural and technical factors that make a
customary law system operate in a sustainable manner. Based on a review
of many of the published studies of these systems, five such factors seem
to serve as useful indicators of the system’s sustainability. We should ask
about any system of customary resource management whether it (1) rec-
ognizes a history of adaptations that it has made in the past, (2) offers
a vehicle for making changes in the rules effectively, (3) encourages
“fine-grained” rules that facilitate modification, (4) provides meaningful
feedback mechanisms, and (5) avoids unduly privatizing rights without
privatizing responsibilities, and vice versa.

6.2.1 Recording a history of adaptation

The first question to ask about any customary law system is whether it
is possible to review the history of the past experience of the system in
responding to environmental change. A resilient system would be one
that has already demonstrated a capability to respond to changing envi-
ronmental conditions, and has recorded the history of that adaptation in
a way that can educate future managers.54

In a study of local systems for fisheries management, a committee of
the National Research Council emphasized that the amount of knowledge
that is accumulated increases with the passage of time:

Communities of fishing people that have developed long-standing, suc-

cessful (legal and extralegal) arrangements for governing their use of fish

stocks and fishing grounds share several general characteristics: . . . They

have existed for long periods of time. Most likely, their families have fished

in the areas for decades, and they want their children and grandchildren

to have the opportunity to fish there in the future. They have extensive

experience with their fishing grounds and the stocks they fish. They pos-

sess good information concerning the structure and functioning of their

fishing grounds and variations over time.55
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Scientists increasingly recognize that successful customary resource
management systems often rely on very intricate patterns of knowledge
developed over long periods of observation.56 Studies of Australian Abo-
riginal resource management systems suggest that some “traditional envi-
ronmental knowledge is rich with understanding of how their environ-
ment has changed over time.” These include changes caused by cyclones,
increased human populations, and new agricultural practices.57 A study
of Chinese agricultural practices also concluded that families with many
generations of accumulated experience tended to utilize more sustainable
practices than those with less experience.58 Many customary systems have
developed rules of thumb to enhance sustainability through comparison
of levels of harvest of resources over time.59

Crises that the customary law system has confronted in the past may be
an indicator of future success. Berkes suggests that a “resource crisis” may
be a “necessary ingredient of social learning,” and that a “conservation
ethic may never develop if the group in question fails to experience a crisis
or is unable to interpret it.”60 Of course some crises may be so disruptive
that neither the ecological system nor the social system can recover, as
suggested in studies of the Exxon Valdez oil spill61 and the Everglades.62

This suggests that the study of past patterns of changes in customary
resource management systems may be particularly profitable.63

The value of a long history of practical experience may be particularly
great where current scientific information is inadequate.

The need to integrate the knowledge systems of science and local users

seems greatest and most productive where (1) the predictive abilities of

science are limited . . . and (2) practical knowledge can be obtained from

communities with long (i.e., several generations and therefore, arguably,

sustainable to some degree) traditions of natural resource use.64

This implies that resources for which good scientific data are hard to
obtain, such as marine fisheries, may be particularly well served by cus-
tomary law systems.

6.2.2 Offering a vehicle for making changes

To be resilient, a management system needs good procedural rules for
changing the substantive rules, as Elinor Ostrom’s work has demon-
strated.65 “Without the continuing capacity to match new rules to new
circumstances,” she suggests, resource managers will “face considerable
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difficulties in coping with the diverse environmental and strategic threats
that arise in dynamic systems.”66 But Holly Doremus emphasizes that flex-
ibility has its dangers, and that “we must develop institutions that combine
the flexibility needed to allow appropriate responses to new information
with sufficient constraints and oversight mechanisms to ensure that pro-
tective responses are in fact taken.”67

Most customary law systems are dynamic, not static. Fikret Berkes
asserts that “it is important to recognize indigenous resource management
systems not as mere traditions but as adaptive responses that have evolved
over time . . . in fits and starts.”68 “Traditional,” says Berkes, “does not
mean inflexible adherence to the past: it simply means time-tested and
wise.”69

Effective procedural rules depend on an attitude of open-mindedness
among the rule-making group. A recent study by the World Bank of its
natural resource management projects found that there was a strong cor-
relation between successful projects and “stable, competent, flexible, and
demand-responsive executing agencies that identify closely with project
objectives.”70 Resource managers can use customary legal systems to build
“resource management systems that are open to alternative ways of think-
ing, rather than being conceptually closed . . .”71 Many viable systems of
common property management have proved themselves capable of evolv-
ing quite rapidly to meet new conditions.72

Raymond MacCallum’s proposal for a Canadian system of community-
based fisheries management emphasizes that the “decision-making pro-
cess must be participatory, enlisting knowledge input from all of its
members, and receiving in return respect for the institutions and rules.”
If everyone believes that they have an ability to influence the rules, they
should have a stake in the observance of those rules, thus creating a
“community of interest” on objectives and methods that will give the
management regime sufficient legitimacy to guarantee compliance with
the rules.73 Local governments can sometimes perform the function of
modifying customary rules to meet changing economic or environmental
conditions.74

The need to maintain a continuity of rule-making procedures is illus-
trated by Arun Agrawal’s account of agricultural resource management
in India. In the past, rules for managing the commons were enforced by
an informal “panchayat,” a self-selected council of elders with consider-
able social prestige. Today, the elected Village Council has “attempted to
resurrect and create new rules for utilizing the commons” utilizing the



256 customary law in sustainable development

help of the informal panchayat. The “traditional is less a dead and reified
past, more a living history.”75

The generation gap between older and younger leaders may need atten-
tion when rule-making procedures are addressed. A study of customary
law in Australia suggests that the “control of knowledge” can become
an issue within Aboriginal communities; “older people in positions of
authority may wish to remain in control of knowledge so that younger
people are obliged to seek it from them rather than being able to acquire
it from written sources.”76 On the other hand, other studies of customary
systems have found that younger generations respect elders’ traditions
but want to verify them through their own experience.77 In former colo-
nial societies, this generation gap may be aggravated by suspicion of the
legitimacy of institutions initiated during colonial times.78

Where rules against the taking of particular species or invasion of par-
ticular habitats have religious origins they are often known as “taboos.”79

Although the religious nature of the restriction may strengthen its enforce-
ment, it may also hinder its adaptability. Thus a permanent ban on the
harvesting of certain species may increase the pressure on other species
in ways that threaten to overturn the natural ecological processes.80

In their study of taboos, however, John Colding and Carl Folke have
found that some taboos vary over time. For example, they may be
imposed by local chiefs in the Pacific Islands only in times of resource
scarcity.81

Mutual trust among members of a community can reduce the need for
formal rules and regulations.82 Susan Hanna suggests that it is important
to remember that rule-making procedures are “embedded” in the histor-
ical political and economic structure of a community. Resource manage-
ment rules are part of the society’s entire structure of norms, rules and
enforcement procedures. “Embeddedness plays an important role in the
success of resource management systems . . . The cost of ignoring
the importance of embeddedness or of removing its functions is often the
disruption of the resource management process.”83 For example, Bonnie
McCay’s historical study of oystering in New Jersey illustrates the difficulty
of maintaining workable systems for managing those common resources
that are particularly susceptible to environmental changes in the absence
of accepted traditions for changing the rules.84

Community-level participation in the rule-making process often
appears to be a key element in successful customary law systems.85 In
a study of rule-making in Maine fisheries, Susan Hanna concluded that
the localized nature of customary rules facilitated their revision.
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Flexible local rule making allows revision of management decisions that do

not lead to the desired outcome. Rules can be revised without the costly

and time-consuming co-ordination process that would ensue from a more

hierarchical decision process. Rapid response and continual monitoring

are possible because action is local.86

Another study found that customary laws for resource management in
the Pacific islands “are flexible in that there are constant negotiations at
the community level regarding access and use” and the rules of tenure
are being continually interpreted, transformed and redefined.”87 Berkes
calls this “qualitative management,” as distinguished from quantitative
systems that focus only on a specific yield target.88

Local participation reduces centralized transaction costs. The small size
of the communities and the cohesiveness of the population avoids many of
the problems to which co-management is often vulnerable.89 For example,
a study of customary resource allocation in the South Pacific islands found
a history of gradual change. Although the official recognition of de facto
changes, and their acceptance, was often slow, yet “the fact that they are
occurring shows how adaptable customary tenure can be in the face of new
needs.”90 A series of Canadian studies of co-management in fisheries also
concluded that local participation works best where the number of fishing
groups is not so large as to prevent effective communication, thus making
it possible to modify rules and practices with relatively low transaction
costs.91

6.2.3 Providing feedback mechanisms

A mechanism for providing changes in rules will be successful only if
information relevant to needed changes is available. A resilient system of
adaptation to environmental change requires prompt and accurate feed-
back of information about the changes in environmental conditions into
the decision-making process.92 “Both indigenous knowledge and Adap-
tive Management focus on feedbacks and the maintenance of ecological
resilience,” according to Fikret Berkes.93 “The key factor in successful
adaptations may be the presence of appropriate feedback mechanisms
which enable consequences of earlier decisions to influence the next set
of decisions which make adaptation possible.”94

There has been a growing movement to encourage cooperative man-
agement that views ecological systems from larger temporal and spatial
scales with more extensive community involvement.95 The idea of man-
aging resources on a larger scale than typically practiced in the past has
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become known as “ecosystem management,”96 a phrase with somewhat
elusive content.97 Fikret Berkes maintains that this type of large-scale
ecological management is more common in customary systems than in
conventional resource management.98

Perhaps ecologists’ most consistent criticism of conventional resource
managers relates to their failure to get feedback relating to factors other
than the particular species that are intended for human consumption.
Managers often fail to realize the extent to which the management of
a few species has an indirect effect on the ecological systems that will
create broader repercussions that, in turn, will impact the ability to man-
age the species of primary concern.99 Ecosystem management, on the
other hand, “involves preserving intrinsic values or natural conditions
of the ecosystem; commodities are secondary by-products, much like
interest on capital,” according to Hanna Cortner and Margaret Moote.
Ecosystem management does “not begin by enumerating outputs. The
first priority is conserving ecological sustainability; levels of commodity
and amenity outputs are adjusted to meet that goal. Science is viewed
as highly uncertain, evolving, and multidisciplinary, with no claim on
truth or best answers. Ecosystem management is necessarily flexible and
adaptive, no longer following centralized protocols.”100

Feedback on ecological conditions has been found to play a major
role in many customary law systems. Temporal “taboos” in Oceania
have promoted sustainability because they are based on “environmen-
tal feedback” about the condition of the resource.101 Studies of the use
of traditional ecological knowledge in New Guinea found that the local
farmers were not simply following traditional recipes by rote but were
constantly experimenting with new crops to discover their tolerances
and requirements. They had “a genuine sense of enquiry and determi-
nation to learn from personal experience and the collective experience of
others.”102 Indigenous Alaskans were willing to modify customary goose-
hunting practices when they received feedback of flyway migration data
and hunting restrictions in the lower forty-eight states.103 And in south-
ern Benin, feedback from results of planting new high-yielding varieties
of oil palm led to a greater appreciation of traditional palm-oil cultivation
practices.104

Management theory also emphasizes the benefits of deliberate “regen-
erative learning” as a feedback mechanism.105 Although social systems
go through cycles of creative destruction like ecosystems, “it is possi-
ble for actors within these systems to manage in such a way that the
crises are minimally destructive and the rigidity is not excessive, while the
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regenerative learning and sense of direction remain strong.” Finding the
balance point requires continuous adjustment.106

Similar points have been made by legal scholars. Daniel Farber has
spotlighted the importance of monitoring, feedback and evaluation to all
environmental programs,107 and Carol Rose has stressed that one of the
biggest advantages of community-based common property regimes is that
they are able to alter the rules rapidly in response to feedback regarding
environmental changes.108

Feedback may also help modify the decision-making processes them-
selves. Becker and Ostrom have suggested that the choice of institutional
arrangements for natural resource management may be an evolutionary
process involving selection for more efficient institutions over time.109

Adaptiveness and resilience develop both in ecological systems and social
systems, but in ecological systems resilience is the result of evolutionary
processes while social systems are guided by human intentions, so that we
can create feedback mechanisms deliberately.110

6.2.4 Encouraging fine-grained rules

Feedback of information into the rule-making process will cause the rules
to be changed only if the internal structure of the rules is adaptable to
change. The technical aspect of rules that appears to correlate with their
adaptability is “graininess.”

Fine-grained rules can be changed more easily than coarse-grained
rules. The term “grain” is widely used in science to describe the level of
detail of scientific data, including ecological data.111 Legal rules exhibit
similar qualities of graininess.112 A rule is fine-grained if it is capable of
being modified in terms of small increments.113 Thus for example, a rule
that says that the speed limit is 55 mph is relatively fine-grained because
it could be changed to 50 or 60 or even 56, while a rule that says you must
stop on the red light and go on the green is coarse-grained and difficult
to change except in dramatic fashion.

A wide range of graininess is found among legal rules for resource
management. For example, a rule that says no logging may be undertaken
in designated wilderness areas is coarse-grained. A rule that says no trees
may be cut within 35 feet of a stream is fine-grained.

It is important to note that the difference between fine- and coarse-
grained rules is not a matter of their relative precision. Both fine- and
coarse-grained rules can be precise; not vague principles that are subject
to varying interpretations.114
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The advantage of fine-grained rules is that they can be tinkered with in
small increments without demanding major policy reviews. Carol Rose
has pointed out that one of the big advantages of most customary systems
is that individual entitlements are defined in an adjustable way.115 The
complexity of these systems discourages the commodification of them,
which may enhance sustainability of the resource.116 And Berkes has
observed that the use of flexible rules is one of the hallmarks of many
customary systems.117

Fine-grained rules are important in resource management because of
the complexity of the information that needs to be analyzed. Successful
adaptive management requires, as J. B. Ruhl emphasizes, an “effort to
translate biological diversity information into hard data on the value of
nature to the goal of sustainable development.”118 Such ecological data
are likely to be extremely complex and constantly changing, and attempts
to analyze them on a coarse-grained basis are likely to suggest patterns
that break down when the details become apparent.119

Where information is complex, negotiations to adjust the rights and
responsibilities of various interests may be more successful if the rules
are fine-grained.120 As the property rights of Aboriginal Australians have
become more clearly defined, they have felt more secure to negotiate
changes in their detailed customs to meet changing conditions.121 And
a study of fishery management on the Klamath River concluded that
effective negotiations were possible only after the courts defined Indian
rights precisely, enabling the Indians to feel secure enough to negotiate
agreements that modified their own rights as well as the rights of others.122

Graininess also fosters resilience. To the extent that resilience requires
response to incremental changes in the environment, the fine-grained
rules can be more easily “tweaked” in small increments.123 For exam-
ple, a study of fishing communities in the Dominican Republic found
that a community that had successfully conserved the resources in its
area was using very detailed customary practices that could be modi-
fied with changing weather and climate conditions.124 The more that is
learned about the conservation practices of Australian Aboriginals, the
more complex and detailed their rules appear.125

The need for fine-grained rules can also be seen in the case studies
reported in the National Research Council’s book Sharing the Fish, in
which the committee emphasized that successful fishing communities’
rules are carefully matched to a situation or problem that community
members have some control over and that they can resolve by incremen-
tal changes of actions or strategies.126 Similarly, a review of Canadian
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experiments in co-management of fisheries suggested that tasks such as
habitat restoration, which necessarily involve fine-grained management
strategies, are often the most fruitful areas of local participation.127 Cold-
ing and Folke suggest that this kind of “parametric management,” as they
call it, promotes resilience because the resource managers may adjust a
wide range of fine-grained parameters such as area rotations, times for
fishing, fishing methods and stages of the life cycle during which the fish
may be taken.128 Some studies of customary law suggest that fixed quotas
or other coarse-grained rules129 are difficult to implement because “they
lack the flexibility of administration that comes with community based
governance.”130

Where rules vary in their graininess, the tendency to modify the fine-
grained rules without changing the coarse-grained rules may skew the
management process. In some cases, the resource managers may choose
to tweak the only fine-grained rules over which they have control, even
though they recognize that other factors outside their control may be more
significant. A study of fisheries biologists in Texas noted that as the biolo-
gists watched the resource decline the only control they could exercise was
to limit fishing because they were “powerless to control other variables
such as pollution, freshwater inflow, or dredging.”131 Similarly, a study in
Greenland found that fisheries biologists attempted to standardize proce-
dures and use a limited number of measurable criteria in order to better
be able to compare results over time, while local fishermen “used their
knowledge the other way round . . . to adapt to an ever-changing envi-
ronment” so that they would know what to do, however the conditions
changed.132

In forestry management as well, scientific advances in resource man-
agement have been most effective when they have addressed operational
applications of detailed management techniques, such as geographic
information systems, damage sampling, and stand yield forecasting.133

The carefully designed experimental ecology that is acceptable to the sci-
entific literature is simply “noise” in the evolution of policy, one study
suggests.134 Many ecologists recognize the need for better communication
of “knowledge of how the production of goods and services in specific
ecosystems will respond to biophysical changes . . .”135

In comparing management of Swedish forests by local cooperatives
and by state agencies, Lars Carlsson found that the cooperatives were able
to adjust their management practices more flexibly than the state agen-
cies and were better able to respond to changes in the environment.136

Similar conclusions were reached by the National Research Council study
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of fishing quotas for Native Alaskan communities.137 In their review of
studies of African hunter-gatherers, Davidson-Hunt and Berkes con-
cluded that in societies where unpredictable environmental conditions
are the norm, customary rules tend to de-emphasize specialized occupa-
tional categories in favor of “generalist” behavior patterns; these maximize
adaptability because people can make incremental changes in their role
in society rather than being locked into particular specialties.138

Total bans on the use of certain resources may facilitate enforcement but
they are difficult to amend if conditions change.139 Australian Aborigines
often used totemism in ways that produced sustainable results during
periods of stability; certain areas were declared off limits for hunting and
required ecologically sound management actions.140 This type of coarse-
grained, deeply embedded rule is among the most difficult to modify,
and many such rules have been found to have had little relevance to
conservation as an objective.141 Similar concern has been expressed about
statutory conservation covenants in New Zealand, and some attempts are
being made to reduce their inflexibility.142

The use of transferable rights to harvest or destroy common resources
has frequently been used as a way of adapting traditional rights to modern
market conditions where liquidity is given a high value by most resource
users.143 Successful commodification depends on the reduction of as many
variables that affect value as possible so that buyers can confidently value
the product.144 This puts great pressure on the designers of the system
to remove the flexibility that may be needed to provide the necessary
adaptability.145 Finding an appropriate balance between the concreteness
needed to attract buyers and the variability needed to promote adaptive
management may require some sophisticated balancing of interests.146

6.2.5 Creating a balance of rights and responsibilities

Finally, the ability to achieve consensus on changes in customary rules
often depends on whether the rules address a wide range of rights and
responsibilities relating to all relevant aspects of the affected ecological sys-
tems. Where rules assign certain people or groups rights without respon-
sibilities, or responsibilities without rights, their willingness to negotiate
modifications in the rules is likely to be limited.

An appropriate mixture of rights and responsibilities can sometimes be
achieved by the use of a mixture of private and limited common property
that takes into account the working of the entire ecosystem process. Based
on her extensive studies of a wide range of resource management systems,
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Elinor Ostrom has cautioned against the use of privatization of rights
without careful consideration of the responsibility for managing those
parts of the system that cannot be privatized. In groundwater resource
management, for example, the flow of water can be privatized but the
basin itself must be managed jointly.147

Empirical studies of customary systems of resource management have
frequently found that the successful legal systems employ an interrelated
combination of private and common property.148 Netting’s pioneering
study of customary law in the Swiss Alps found that “Communal prop-
erty was not a survival from some ideal Gemeinschaft of primitive tribal
brotherhood but a utilitarian mechanism for administering valuable but
diffuse and relatively less productive alpine and forest resources. The
commons existed contemporaneously and symbiotically with tight-fisted
private rights in meadows and vineyards, cows and barns and houses.”149

As an example, Netting cited a

regulation of alp rights in 1517 [that] laid down the principle that “no one

is permitted to send more cows to the Alps than he can winter.” This made

the number of animals sent to the communal summer pasture directly

dependent on the amount of hay and thus the meadow area possessed by

each cattle owner. One could not merely put livestock on the alp and then

sell them at the end of the season . . . At one stroke this simple rule overturns

the economic logic of the “tragedy of the commons” . . .150

Other empirical studies have also noted the important role played by
common property in resource management. In her study of clamming,
Hanna found that “both informal local knowledge and the local produc-
tion of scientific knowledge are enabled and enhanced by the particular
structure of property rights that exist for the soft shell clam resource”
because the law gave all residents of a town access to the tidal flats sub-
ject to the town’s power to “appropriate them.”151 And a study of oil and
gas development in Siberia’s Yamal Peninsula concluded that sustainable
development would be enhanced by increased recognition of the local
reindeer herders’ communal grazing rights.152

Customary systems of managing common property often confer both
rights and responsibilities in a flexible fashion. As Carol Rose puts it, the
ability to learn from “fluid, emergent forms of limited common prop-
erty” may be a valuable opportunity for adaptive management, because
all ecosystems have the dynamic character of works in progress and every
“ecosystem is always in an emergent state, whose participants and con-
stituent features may be roughly known but not completely specifiable
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in advance.”153 Inasmuch as the administrative costs of a customarily
managed commons are low relative to an individual property system,
property may sometimes be more valuable as a commons than as private
property.154 Since traditional communities’ customary commons usages
often apply to places where the general public can manage itself and pre-
vent wasteful overuse of a resource, custom “can tame and moderate the
dread rule of capture that supposedly tends to turn every common into a
waste.”155

To the extent that the management of resources benefits from a large
number of independent participants who can monitor each others’ activ-
ities and feed back information into the system, community management
may be particularly appropriate for systems of common property.156 As
Carol Rose points out, an increase in participants is akin to the economies
of scale that often apply in industrial production. As Adam Smith knew,
commerce requires interaction among people, and common property
can facilitate such interaction.157 Rose cites the increasing use in many
areas of environmental management of what she calls “Limited Common
Property,” meaning property that is open to a group but not to everyone.
The scale of such use needs to be large enough to internalize some exter-
nalities of resource use but also “small enough to reduce bargaining costs
among the participants, so that they can arrive at complex and nuanced
norms to allocate mutual rights and responsibilities.”158

Increasingly, analysts of resource management systems argue that the
creation of partial property rights in resources may overemphasize the
part of the system that is given property status at the expense of the rest
of the ecosystem.159 In forest, fishery and wildlife management, crises
have driven home the point that individual resources can’t be successfully
managed except in the context of the full array of ecosystem components
and processes.160 For example, where only large fish have value in the
marketplace, fishermen may simply toss out all but the biggest fish of
the most desirable species.161 A recent study of a system of Community
Development Quotas for Native Alaskan communities warned of the need
to ensure that the system of quotas did not discourage broader efforts
toward environmental stewardship.162

In many instances, partial propertization can lead to distorted invest-
ment and conservation in the propertized resource, so that “conserva-
tion of that resource may be disproportionately great, while the use of
non-propertized resources is simply spendthrift – an imbalance that can
threaten a larger and intricately interrelated ecosystem.”163 Carol Rose
notes that the owners of fish farms treat their own stock with care, but
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often harvest wild marine life indiscriminately as feed for their stock.164

In Swaziland, small farmers conserve their arable land, to which they
have individual title, but practice destructive cattle grazing on communal
land, where they have the right to graze cattle but no responsibility for
conservation.165

In other instances, partial privatization may cause unsustainable
exploitation of the privatized resource if other resources are unavailable.
In Ghana, the privatization of certain tracts of forest land freed those
landowners from customary rules that had protected communal forests,
with the result that the private land was harvested unsustainably.166 This
criticism has been made in relation to indigenous systems that appear
to promote conservation by declaring the harvesting of certain species
taboo, but in fact may cause overexploitation of other species.167

Property systems that grant property rights only in specific components
of the ecosystem may make careful ecosystem management difficult. This
criticism has often been leveled at the United States’ Endangered Species
Act,168 which has the unusual effect of creating something very much like
a property right in specific species that are endangered or threatened –
a right that can be exercised by anyone who can legitimately claim to
have a trustee-like interest in the species’ protection.169 This can lead to
numerous instances in which the attempt to protect rights of one species
conflicts with the rights of other equally threatened species.170

Resource management systems may be able to alleviate these incon-
gruities by utilizing effectively the sustainable potential of both private
property and common property concepts.171 The fishing industry has
been experimenting with various systems of transferable rights.172 Many
commentators have suggested that the allocation of quotas in terms of the
amount of resource to be harvested, without allocating responsibilities in
relation to harvesting methods, usually violates local norms and presents
excessive enforcement costs.173 In its recent report Sharing the Fish, the
National Research Council undertook a comparison of the use of quotas
in fisheries management with the use of quotas in regard to other forms
of common pool resources. The report compares the extent to which
the quotas are treated as property rights or not, and notes an increas-
ing trend in the United States to deny allotments the status of private
property.174 As Allison Rieser has pointed out, this reflects an increasing
concern with the ecological impact of selective privatization of rights to
marine fish without associated private responsibilities.175 Some tradeable
permit programs however, have “evolved especially flexible management
systems.”176
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The place of customary law in democratic societies

peter ørebech

7.1 Introduction

By means of the idea of rights men have defined the nature of license and

tyranny. Guided by its light, we can each of us be independent without

arrogance and obedient without servility.

Alexis de Tocqueville1

The necessary notification, visibility, vital firmness of mind, unity and
harmony are built into the basic customary law instrument through
pluralistic recognition and adherence. Customary law-making – as an
instrument to command voluntary obedience2 – is neither inimical to
democratic thinking nor immature in relation to systems of parliamen-
tary democracy. As Frederick A. Pollock said, the “only essential condi-
tions for the existence of law are the existence of a political community,
and the recognition by its members of settled rules binding upon them
in that capacity.”3

Alexis de Tocqueville defended areas of rights that belonged entirely
to the “popular will” and that no parliament could overrule. The French
historian Paul Janet makes this evident:

What the Liberal school called the despotism of democracy was dema-

gogic violence, the brutal and savage government of the masses. But de

Tocqueville had in mind another kind of despotism, not that of militant

democracy . . . No, he envisaged democracy at rest, successively leveling

down and abasing all individuals, putting its fingers into all kinds of inter-

ests, imposing uniform and petty rules on every one, treating men as

abstractions, subjecting society to a mechanical movement, and ending

by responding itself in the absolute power of one man.4

7.1.1 “Bottom-up” democracy

While the compelling aristocratic position of the Middle Ages may
have made customary law into a top-down, unjustified, lawless and

282



customary law in democratic societies 283

illegitimate instrument of suppression, inter partes produced customary
law in the hands of equal members of society now turns customary law
into a “bottom-up” tool. I will argue that Pierre Bourdieu’s agenda justify-
ing popular norms, virtues, values and taste5 is not as democracy-deviant
as it may seem.6

Those political scientists who have no problem in accepting upstream
procedural legitimacy back this position.7 Customary laws are typically
upstream and tend to adapt rather easily to “the living fabric of life.”8

Clearly customary law serves several important functions. Recent ethno-
logical and sociological studies have described how bottom-up systems
accumulate and launch knowledge and normative structures.9

Decisions in the arena of practice, custom and usage are – like mar-
kets – shaped by “distributive plurality”10 and we have the problem of
determining “popular will-realization.” How do we know which custom-
ary law displays such will? Three issues need to be addressed. First, do
de lege lata systems recognize customary law? Have the upper bodies of
nation states made customary law part of their law? Second, what is the
historic background for customary law systems? The third issue is the leg-
islative concern: is customary law as democratic as top-down solutions?

First of all, constitutional limits on the power of governmental insti-
tutions complement the place and function of customary law in the leg-
islative system of a state. “Private liberty is preserved because government
is partially disabled . . . The constitution here is protecting democracy
by taking certain issues off the agenda.”11 This institutional arrangement
could “be understood as an effort to protect a private sphere from major-
ity rule.”12 Or should we say, to protect a private sphere from top-down
majority rule?

Disabling the legislature allows law-producing solitary or joint agents
(“quasi-organs”) to operate in the shadow of the constitutional concord.
In the words of Cass R. Sunstein, the constitution – and, one may add –
the customary or contract law solution that fills in these lacunae, “are pro-
tecting democracy.” Customary law solutions will serve to overcome the
“weakness of will” that parliamentary systems display. Thus a constitu-
tion that creates the top-down decision-making system itself has opted for
either solitary or communal solutions as the best possible ones in a demo-
cratic sense, so that some areas of public life should be reserved to the
populace. A similar illustration is found in the King Christian IV Norwe-
gian Code and the still valid 1687 King Christian V Code that terminated
all ancient written laws without touching customs. On the other hand,
the general code did not recognize ancient customs. Since the doctrine of
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continuity13 rules in Norway, and not the doctrine of recognition,14 ancient
customary laws are still valid. And even more important, a space is reserved
for popular law-making. Thus customary laws are recognized not only by
the people themselves, but also by intentional constitutional restrictions
on state action, through which an arena of private will is purposefully left
open for the public to rule by the means of contract, customary law and
other private statements.

Second, history demonstrates the value of private “sacred areas” of law
that no ruler should contravene. For example, in England “the need to
make a case for an ‘ancient constitution’ against the king,”15 and the 1604
House of Commons search for precedents that resulted in the “build up
of alleged rights and privileges that were supposed to be immemorial, and
this, coupled with the general and vigorous belief that England was ruled
by law and that this law was itself immemorial.”16

Inalienable and eternal rights were balanced against the “parliamen-
tary sovereignty,” comforting the needs of the times (as codified by,
e.g., the Magna Carta).17 The Parliament at Westminster was burdened
with legal obligations created by “popular will” or “artificial reason” of
generations.18 Parliamentary power never displayed such excellence that
customs, usage or tradition were thereby extinguished. The Magna Carta
settled that fight in 1217 (at paragraph 48):

All evil customs concerning forests and warrens [area on which game is

preserved], forrests and warreners, sherrifs and their officers, or riverbanks

and their conservators shall be immediately inquired into in each county

by twelve sworn knights of such county, chosen by honest men of that

county, and shall within forty days after the inquisition be completely and

irrevocably abolished.

Some of the areas reserved for the English people are of special interest
to viable resources management: “All fishweirs shall be entirely removed
from the Thames and Medway, and throughout England, except upon the
seacoast”19 (at paragraph 33). “No banks shall henceforth be fenced, but
such as were in defence in the time of our grandfather King Henry, by
the same places and by the same bounds as they were accustomed in his
time” (at paragraph 16). The “public trust doctrine,” recognized in both
England and the United States, grew out of the fact that the “question
must be regarded as settled in England against the right of the king since
Magna Carta to make such a grant” [i.e. of exclusive fishing rights].20

Third, in regard to the legislative issues of customary law, there are
two basic topics to consider. First the political platform, which is mainly
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a question of legitimacy. Secondly, the legislative arguments for choosing
customary law systems over parliamentary systems based on customary
law’s superiority. The arguments require me to compare the two systems.

To get a coherent answer to the legitimacy question, we need to know
the sociological attributes of customary law. With minor alterations to
Pierre Bourdieu’s theory, one may say that customary law is a “bottom-up
uprising” against the “top-down tyranny” over the judgement of right and
wrong (“taste”), stressing the importance of upgrading popular culture
and traditions (“popular taste”) as the ultimate “legitimization” of cul-
tural appearances (like “judgement of taste”).21 A solution well anchored
in traditional knowledge clearly passes the legitimacy test. Such a solution
may also furnish data of importance to viable resource management. The
latter is, however, outside the scope of this paragraph.

Customary systems clearly result in improved acknowledgement of
and increased respect for policies. Their impact is more widely felt than
that, however. Customary systems can provide those persons who draft
or implement political solutions and law, or who mediate conflicts, with
culturally mature, collective knowledge. Drawing on this knowledge base
also helps administrators to come up with solutions that meet popu-
lar approval (see Chapter 6). Administrators have an improved resource
available to them in the form of popular knowledge as to the just alloca-
tion of the long-term return on resources rent. When they tap into this
resource to solve administrative problems, their solutions are much more
likely to meet with a satisfactory level of “legitimization.”

The implication of acknowledging the bottom-up position, which
rejects exclusive “parliamentary sovereignty,”22 is that societies are bur-
dened with legal obligations created by “popular will,” or rather – as
some critics say – “no one’s will”. This popular power is, however, not
unknown throughout history. Sir Edward Coke (1552–1634) stated that
individuals are legally bound by “artificial reason” or the accumulated wis-
dom of generations,23 which points to the core problems of democracy.24

The success of customary law should, like other consensus paradigms, be
judged by its ability to promote valid majority decisions. We are likely to
argue that the method of generating “public will” is of minor importance.
The outcome of the process is more important. Vincent Ostrom suggests
that a “person-to-person, citizen-to-citizen relationship” is the demo-
cratic paradigm in a nutshell.25 If inter partes unanimity is the response to
the democracy puzzle, customary law rules may also be as democratic as
rules created by referenda where non-voters skip elections because their
interests are not listened to. Since every top-down democratic system
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relies upon per capita assessment, a conflict between customary law and
democracy should be measured by lack of popular influences. Decisions
made by organs elected by voter turnouts of around 50 per cent are not
that democratic.

In arguing that quasi-organ decision-making is consistent with demo-
cratic decisions, we are taking John Rawls’ position. If each generation
refrains from reserving the gains of culture and civilizations for its exclu-
sive benefit, “[a]n ideally democratic decision will result, one that is fairly
adjusted to the claims of each generation and therefore satisfying the
precept that what touches all concerns all.”26 According to Rawls, there
is no contradiction between the upholding of old traditions, customary
law and democracy. Clearly new generations may opt for the traditional
solutions. If explicitly or tacitly rejected, however, the traditional solution
is overturned. Acknowledgement or lack thereof in a “person-to-person,
citizen-to-citizen relationship” is what matters. The bottom-up system
implies that popular traditions and judgement of right and wrong are
transmitted not only from “the grassroots” but also from elder genera-
tions. This system is “ideally democratic” because of the continuous need
for popular affirmation. If that fails, the traditional customary system is
illegitimate, and will not survive.

Finally, a comparison of top-down and bottom-up democracy is
needed to fully assess the benefits of customary law. Top-down pro-
ponents often overlook the disadvantageous aspects of the parliamen-
tary decision-making processes. Although the executive branch may be
indirectly democratic,27 heavy lobbying and overly expansive delegation
of enforcement power create opportunities for “groupthink,” “[g]roup
polarization,”28 and corporate strongholds. Thus the “labyrinths” of exec-
utive branch implementation may easily corrupt political intentions,29 as
bureaucratic power, operating under the cover of discretionary “imple-
mentation,” happens to deviate from initial legislative intent. Robert
Michels suggests that “elitist” autocrats, making decisions based on their
own knowledge and what they regard as “superb insight”, will hinder gen-
uine democracy from being realized.”30 John Milton31 and others32 believe
that discretionary power on the part of those governing will invariably
serve to reduce free nations to the status of slaves. The Bentham “logic of
the will” paradigm, is, therefore, not what it seems. The ruling power is
not the “pluralistic channel will,” but the will of bureaucracy and strong
corporate powers. Hence, we are far from “ideal democracy.”

In actual politics, the alternative to direct democracy or bottom-
up decisions may not be vigorous parliamentary power in the hands
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of directly elected politicians, but rather an executive branch tyranny
brought into existence by the surrender of legislative responsibility
to bureaucratic implementation by which user-inclusive rule-making
replaces and compensates for the democratic deficiencies of executive
legislation.

To the extent that decisions are considered democratic as long as par-
ticipants are properly elected and the power of implementing organs is
correctly delegated, top-down proponents overlook well-recognized
objections. They blindly assume that electorates’ control of dele-
gated bureaucratic power means that administrative rules are per se
democratic.33 As the Austrian legal philosopher Hans Kelsen stated,
most proponents of a “formal democracy line” take a rather fictitious
“Volkssouveränität” perspective: “Die Fiktion der Repräsentation soll den
Parlamentarismus vom Standpunkt der Volkssouveränität legitimiren.”
[Seen from the perspective of popular sovereignty, the fiction of rep-
resentation just legitimates the parliamentary system.]34 Now consider
whether parliaments do, in fact, represent the people and promote the
“popular will.” Pursuing Vincent Ostrom’s thinking about bottom-up,
self-organizing and self-governing capacities of local municipalities, this
is far from obvious: “How people conduct themselves as they directly
relate to one another in the ordinary exigencies of life is much more fun-
damental to a democratic way of life than the principle of one person, one
vote, majority rule. Person-to-person, citizen-to-citizen relationships are
what life in democratic societies is all about.”35 This quote focuses on plu-
ralistic, contractual interaction (see Section 5.1). People take on mutual
commitments by trading away liberties in exchange for future security.
The state of real democracy is not to be measured solely in terms of the for-
mal exercise of voting rights, but in terms of how knowledgeable, insight-
ful society members acknowledge politics and politicians. According to
Kelsen, “Bolschewismus und Faszismus” and “democracy” are contradic-
tory concepts. Absolute monarchic decisions as well as the dictatorship of
“state carrying parties,” are contrary to “das ideal der Demokratie.” The
ultimate goal of popular free will is to create the “Willens im Staate.”36

While the parliamentary system has a rather limited historical perspec-
tive, being the political ideal of eighteenth- and nineteenth-century con-
stitutions, several bottom-up institutions have survived over the years.
The consistent use of the jury under criminal procedure, for instance,
illustrates the recognition of popular will. “The jury system is also consid-
ered an expression of democracy.”37 Similarly the two-referenda system,
as developed from the Forum Romanum, the Greek Polis or Old Norse
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Allthing, remains a stronghold of popular self-determination, whether
codified or not. A good example of this is found in City of Eastlake v. Forest
City Enterprises, in which the United States Supreme Court endorsed the
position that a referendum “is far more than an expression of ambiguously
founded neighborhood preference. It is the city itself legislating through
its voters an exercise by the voters of their traditional right through direct
legislation to override the views of their elected representatives as to what
serves the public interest.”38

Norway also illustrates how the non-codified system of referendum
kept its position through heavy bottom-up pressures and became settled
constitutional customary law.39 The understanding of bottom-up democ-
racy must take as its starting point ancient Greek democracy, a topic that
“is an increasingly popular topic among historians.”40 Clearly a

free state is a community in which the actions of the body politics are deter-

mined by the will of the members as a whole . . . if a state or commonwealth

is to count as free, the laws that govern it – the rules that regulate its bod-

ily movements – must be enacted with the consent of all its citizens, the

members of the body politics as a whole.41

Presumably this objective is better formulated by local bottom-up pro-
cedures than by top-down decision-making procedures dominated by
corporations and lobbyists.

Parliamentary democracies assume that judicial review42 will provide
“checks and balances” against “the tyranny of the majority.”43 This is a
fallacy. Thomas Jefferson predicted that the “tyranny of the legislature is
really the danger most to be feared,” which would in turn be overrun by
the “tyranny of the executive power [that] will come in its turn, but at a
more distant period.” Despite the laudable checks and balances built into
the system, some opposition is raised because “change has been done by
the courts, not by the democratic institutions of government.”44 Judges
also express concern from time to time; see, e.g., Judge Vereshchetin, at the
International Court of Justice, who declared that the court enjoyed “no
right to judicial legislation.”45 While judicial review may be desirable, or at
least bearable, executive review of legal failures is clearly condemned. Cass
R. Sunstein’s opposition to the “conventional nondelegation doctrine”
does not envisage any executive branch review: “When Congress has spo-
ken clearly, everyone agrees that agencies are bound by what Congress has
said.”46 This is similarly stated by the European Court of Justice: a mere
practice on the part of the Council cannot derogate from the rules laid
down in the Treaty and therefore cannot create a precedent binding on the
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Community institutions with regard to the correct legal basis.47 While the
legal situation is clear, the practical implications – as documented by the
1988 EU case – are often contra legem. Whenever bureaucracies renounce
or at least redirect parliamentary decisions, democracy is at risk.48 This is
clearly seen in the case of the EU, where French is in fact and in principle
the sole language of bureaucracy. Nonetheless, very few elected officials,
whether from the European Parliament, the Commission or the Coun-
cil levels speak fluent French. In a situation like this, courts’ deviation
based upon customary law, may in many instances reinstall “the popular
will.”

7.1.2 The positivists’ opposition to customary law

By definition, parliamentary decision-making remains the primary law-
producing public mechanism. This system evolved out of the 1648 Con-
stitutio Westphalia axiom of sovereignty (“Landeshoheit”) initiated by the
“first truly European settlement in history.”49 Constitutions of European
states and America rejected top-down aristocratic norm production as
applied in England before King’s Courts.50

In the aftermath of the Constitutio Westphalia, legal and political
philosophies launched the idea of the “omnipotent state” that left lit-
tle room for customary law. As follows from the famous John Austin
statement, “laws properly so called” require not only a basic normative
structure, but also a sovereign command and a rule of recognition.51 A
parliamentary decision enjoyed notoriety and provided sufficient noti-
fication. That idea brought everything before it long into the twentieth
century. One logical deduction from the omnipotent state concept was
that international law was not law at all.52 The positivists’ contemptu-
ous view of customary law may be attributed to the view that popular
practices obstruct “constitutional democracy.”53 According to Bentham,
constitutional democracy was “the want of a system of adequate national
representation, or rather the want of a representative democracy, in place
of a more or less mitigated despotism: the want of the only form of gov-
ernment in which the greatest happiness of the greatest number is the end
in view.”54

In addition to the procedural questions, preliminary issues associ-
ated with the social function of legal institutions are raised.55 Under this
view, only democratic plurality or decisions based on “moral arithmetic”
can defy medieval despotism. For instance, some feminist writers criti-
cize customary law as hostile to women.56 The positivist “liberal school”
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challenged “the despotism of democracy caused by demagogic violence,
the brutal and savage government of the masses.”57 We see democracy as a
bulwark against dark-age suspicion; nonetheless, the formal, parliamen-
tary version of democracy is not necessarily the only vehicle for progress,
science, humanity or toleration of dissent.58 Such arguments made sense
during the Middle Ages and even later,59 but the decline of the aristoc-
racy and upsurge in social equality have created an improved platform for
bottom-up norm production. In a democracy, what matters is the fulfill-
ment of legitimate claims for transparency, predictability, determinacy,
coherency and consistency. Customary law does not necessarily contra-
dict these substantial claims, simply because no “customs entrepreneur”
may impose a usage or practice on others. Customary law consists of self-
imposed norms that – in the beginning – are not intended for others, but
which by their own persuasiveness tend to bring others “into line.” For
this very reason, comparing customary law adoption to parliamentary or
executive branch legislation is inaccurate, simply because the pluralistic
customary law more closely resembles contractual and international law
structures.

Customary law is consistent with democratic values. In a democracy,
rules should be transparent, predictable, determinate, coherent and con-
sistent. Laws produced by the people themselves through bottom-up
democracy can meet all of these tests.

Questions about the legitimacy of customary law are also a modern
concern.60 As in international law, the positivists raise issues in relation
to transparency, predictability, determinacy, coherency and consistency.
In general, they make six arguments based on (1) the superiority of public
agencies, (2) the lack of identifiable customary institutions, (3) the need
for uniformity, (4) the lack of flexibility, (5) the need for representative
decision-makers, and (6) the risk of capture by special interests.

Their first argument suggests that the competency to impose civil and
criminal law sanctions on people belongs exclusively to public agencies.
Is this a false discrepancy, stemming from an overly formalistic notion
of democracy or a perverted understanding of facts? Is Luhmann cor-
rect in stating that man for the first time in history has experienced
the illuminating power of legal change by simple majority rule? One’s
response depends upon the definition of democracy. Clearly a formal,
“one person, one vote, majority rule” concept would exclude all cus-
tomary law systems. On the other hand, is direct and unrestricted pop-
ular participation in the making of laws basic to the “most thorough
democracy?”61
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Furthermore, if we speak of the body politic as the bearer of the popular
will, defining the sum of all the many private interests as the public inter-
est embodying the will,62 we have to allow each individual an equal right
to participate in law-making.63 This clearly conjures up the ideal state of
affairs. There are two possible approaches here. One is the direct democ-
racy model. The second is the people’s own participation, evolving new
adaptive solutions to the living fabric of life, some of which may convert
into customary law.

Wide-ranging constitutional abdication empowers owners, contrac-
tors or other private actors with too extensive a legislative power, critics
insist. The all-powerful sovereign owes no obedience to others.64 These
objections are nevertheless fallacious since customary law is contractual
in nature and lacks validity without popular acknowledgement.

An objection along the same line is that customary law solutions may
turn out well, but we have no guarantees. As far as the environment is
concerned, customary law often fails to find valid solutions.65 But so do
positive laws.

Secondly, it is argued that customary law has “no known person
for its author, no known body of words for its substance.”66 By def-
inition customary law, as the invention of quasi-organs, is not really
“law.” Jeremy Bentham belongs to this critical, anti-popular tradition
initiated by Immanuel Kant: “Alle Regierungsformen nämlich, die nicht
repräsentativ ist, ist eigentlich eine Unform” [Every system of Govern-
ment that is not representative, is non-accurate].67 From this Kant sum-
marizes the implications for democracy: “dahingegen die Demokratische
es unmöglich mach, weil alles da Herr sein will” [democracy makes this
impossible, since all people are then made masters]. A customary law
is nothing but a bottom-up despotism, executed by the populus – the
idea that “der Volksgeist”68 [“the spirit of the people”] produced “cus-
tomary law is a fiction from beginning to end.”69 Replacing these meta-
physical normative structures with written laws, Bentham argued, would
clearly bring the modern era of rule of law and due process of law to the
forefront.

A third alleged drawback is the law-abiding difficulty caused by ever-
changing customary law. In the end, it is argued, this constant change may
deflate national legal unity, and even worse, tear the nation state apart.70

While Hart finds law to be the inheritor of customs,71 Peter Goodrich
argues that customs terminate state law, and consequently are destructive
to public order.72 John Salmond suggests the catastrophic results to which
wide-open popular legislative power would lead:
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To hold . . . that the modern custom of merchants or of any class of the

community possess any general authority to derogate from the common

law . . . would be to establish a far-reaching and revolutionary principle of

unknown extent and consequence, for which there is no sufficient justifi-

cation in principle or authority, and which would be inconsistent with the

permanence and uniformity of the established law of the land.73

Salmond’s objections are clearly pertinent. Random and unilateral dis-
obedience of legal obligations is irreparable under any system of law. But
as Chapter 4 demonstrated, widespread and firm recognition is a prereq-
uisite to the judicial enforcement of customary law.

Bentham criticized the anonymous, fictitious and non-textual charac-
ter of customary law. Seemingly customary law lacks extra-judicial recon-
ciliation possibilities because of its non-textual manifestation. Customary
law is not beyond consideration, however, since “[t]he rule of law does
not require that legal rules be carved in stone.”74 As the American jurist
Joseph Story put it:

Why, it is often asked, cannot the law of a country be reduced to a positive

form? If it is a law it must be known, or ought to be known, so that every

citizen may govern his conduct accordingly . . . They wear an air of plau-

sibility, and therefore should be deliberately examined, and the errors to

which it may lead, should be corrected by expounding the sources of them.

It is very certain, that no nation, whose legal institutions are known to us,

ever had a code of the nature above supposed, namely, one, which were

comprehensive enough to embrace all the doctrines and details required

for the private concerns and business of its whole population.75

Few legal conflicts are decided by strict legal interpretation. Adjudica-
tion at the appeals level results primarily from the fact that textual inter-
pretation does not provide a ruling. The reason why the schism between
written and non-written norms is of minor importance is probably due
to the fact that legal conflicts are simply decided outside the courtroom,
despite the existence of valid legal principles, on the basis of equity or
other extra-legal principles:

Of the innumerable questions which arise in any one age, or admit a

forensic controversy and doubt, probably not . . . one in a thousand, ever

comes before a court of justice to be there finally settled by adjudication.

Many are settled by compromise; many by arbitration, or the intervention of

friends; many are neglected or abandoned, from their comparatively slight

importance, or poverty of the claimants, or their ignorance of, or indiffer-

ence to, their rights, or from other causes tending to suppress litigation.76
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Therefore, since no legal system abolishes people’s freedom to opt for
non-judicial solutions, all issues within a given conflict are open to nego-
tiation and bona fide solutions. It is only if no such possibilities exist that
people opt for adjudicated law.

A fourth objection relates to the dynamic status of life due to changing
times. Since traditional Blackstonian customary laws include a princi-
ple of antiquity, positivists argue that such laws are out of sync with the
terms of the time. However, as stated in Chapter 4, static ancient time
usage was never an absolute binding prerequisite. Resilient systems of
customary law adaptations, such as those advocated for future resource
management, are quite consistent with a requirement that customary
processes have a long tradition (Chapter 6). Even the most advanced
code of law does not easily assimilate the “tales of the unexpected.”
New and unforeseen incidents constantly occur. In his commentary on
the French Commercial Code, which he called the most “perfect speci-
men of legislation as ever have been,” Joseph Story stated: “Such is the
unavoidable imperfection of all human language, and such the short-
sightedness of the most deliberate efforts of human wisdom!”77 Not sur-
prisingly, he concluded “that it is not possible to establish in any writ-
ten code all the positive laws.”78 An identical conclusion was reached
during the 1830s, when, after fifteen years of legislative endeavor, the
“grand idea” of a Norwegian “Bürgerlicher Gesetzbuch” was dropped.
The flexibility of ancient customs is at least as great as the “Grandes
Codes.”

A fifth objection relates to both Jean-Jacques Rousseau’s idea of “The
Social Contract,”79 and to the original Athenian model of democracy.
Here it is argued that the populace should rely on elections to trans-
fer personal exclusive autonomy to representatives because “democ-
racy must arise from the demos”80 and that parliamentary represen-
tatives are bound by their electorate’s mandates and act accordingly.
Historical records indicate, however, that neither the American nor the
French delegates to the constitutional assemblies of 1787 and 1789–
91, respectively, followed their mandates. “The delegates to the Con-
stituent Assembly decided to ignore their instructions altogether, and con-
sider[ed] themselves the representatives of the nation rather than of their
estates . . . The French delegates did not feel bound by their mandates, but
accorded themselves the right to discuss whatever issue they wanted to
take up.”81

As Hans Kelsen has observed, representative democracy does not tie
delegates to political programs:
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Diesem Zwecke dient die Fiktion der Repräsentation, der Gedanke, dass

des Parlament nur Stellvertreter des Volkes sei, dass das Volk seinen Willen

nur im Parlament, nur durch das Parlament äussern könne, obgleich das

parlamentarische Prinzip in allen Verfassungen ausnahmslos mit der Bes-

timmung verbunden ist, dass die Abgeordneten von ihren Wählern keine

bindenden Instruktionen anzunemen haben, dass somit das Parlament in

seiner Funktion vom Volke rechtlich unabhängig ist.82 [This purpose pro-

motes the fiction of representation, the idea that the Parliament is a “step

in” for the people, that the people’s will is expressed in the Parliament only,

even though the parliamentary principle of all constitutions lack provi-

sions binding the member of Parliament to the voter’s instructions, and

subsequently the Parliament, in its functions, is legally unbound from its

people.]

This brings up the core problem of “bootstrapping”83 exclusive auton-
omy, as in Homer’s classic problem. When sailing into areas of the Sirens’
beautiful songs, Ulysses ordered his men to shackle him to the mast
and to ignore his subsequent orders, knowing that their songs would
overcome his weak will. The pluralistic channel democracies do not
arrange for any such “bootstrapping,” whether to pre-election position
statements or to positions as expressed in political pamphlets or party
programs.

A further contradiction is suggested by modern anthropological stud-
ies. Cases of political perversion of customary law are well documented.
Powerful groups have maneuvered gracefully by means of more or less
fictitious “customary law”:

Elders tended to appeal to “tradition” in order to defend their dominance

of the rural means of production against the challenge by the young. Men

tended to appeal to “tradition” in order to ensure that the increasing role

which women played in production in the rural areas did not result in any

diminution of male control over women as economic assets. Paramount

chiefs and ruling aristocracies in politics which included numbers of

ethnic and social groupings appealed to “tradition” in order to maintain or

extend their control over their subjects. Indigenous populations appealed

to “tradition” in order to ensure that the migrants who settled among them

did not achieve political and economic rights.84

The argued misuse of customary law is indeed an historical fact and a
regrettable use of power. Unfortunately customary law – like most legal
codes – is and has been used to promote the egoistic interests of powerful
groups. See the many illuminating examples presented in Chapter 6.
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Asserting that positive law alone is the foundation of property rights,
and that “extra-legal issues” are simply “imagination, with its favorite
instrument, the word right,”85 Bentham gave no place to customary law
in his legal universe. Of course statutory law plays an important role
in legal development, but legal rights derived from non-written sources
are validated by legislation and adjudicative practices. It is understood
that legal rights entitled by customary law exist in the way of institu-
tional facts – also called “moral artifacts”86 – as illustrated by a wide
range of court decisions.87 Unanimously accepted norms that by defini-
tion are “the popular will,” cannot be measured against “human ratio-
nality.” And even if they could be, it is hard to believe that irrational
usage and practice, in the long run, would survive. Bentham deeply mis-
trusts the “anarchical fallacies,”88 that he considers to be the product
of “natural rights” doctrine:89 “Rights are the fruits of the law and of
the law alone; there are no rights without law – no rights contrary to
law – no rights anterior to the law.”90 This is just a question of “which
came first, the chicken or the egg?”91 There is no “scientific” answer to
that.92 While philosophers like David Hume insist that rights are based
upon law only, Thomas Reid argues that contractual rights come first,
based upon reason and inter partes acceptance (see Chapter 3). These con-
tractually based norms represent “the popular will” of the “distributive
plurality.”

Finally it could be said that this author is making “extravagant claims”
of a democratic pedigree for customary law. Seemingly this objection is
not trivial. I agree that customs sometimes result from rules imposed on
a disenfranchised population by a group of elites. Although all members
of a customary-law-governed society clearly do not play major roles, this
does not mean that they are bereft of influence upon or power within it.
Keep in mind that “inventing” customary laws is not identical to “invent-
ing” standard contract documents. Societal members of lower status or
position may initiate and contribute to the custom. Furthermore, the
acknowledgement mechanisms of customary law are vital. In order to be
successful, even the elite need backing for their proposed rules. As indi-
cated by the Norwegian customary case law, all members of society need
to adhere to the elites’ rule. If they do not, even strong top-down pressure
on disenfranchised people will not result in customary law.

On the other hand, elites are driven by bottom-up produced customary
norms. Remember the two Norwegian kings who recognized customary
law in 1604 and again in 1687. Furthermore, there are two factors that
mitigate against the claim that customary law is not democratic. The first
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is the ability of the central legislature to pass supervening laws that restrict
the power of customary law. Secondly, and critically, customary law must
be legitimate or it will not be followed.

An additional and more formal rebuttal to the assertion of “extravagant
claims” is that bottom-up produced norms meet the five criteria that
provide them with democratic legitimacy. These criteria, as expressed
by Rawls, are transparency, predictability, determinacy, coherency and
consistency. Customary laws, as explained both in this chapter and in
Chapter 1, are related to each one of these factors. In this chapter I argue
for the bottom-up view and confirm three tests for the proof of “popular
will realization.” This theory is aligned with Rawl’s on the coherence of
traditions, customary law and democracy. As opposed to extravagant, it
is my contention that these claims are restrained.

Method is at least as important as outcome in creating and legitimizing
laws. This seemingly obvious fact is frequently overlooked. In this chapter
I have tried to demonstrate the limits and falsehoods, or at least the
polemics inherent to top-down democracy and the myopic interpretation
of it when measured exclusively by suffrage. The tyranny of the executive
branch, even in this age of extreme specialization, needs to be leashed
by democratic controls. The critical role of acknowledgement and opinio
juris in customary law cannot be overstated.

7.1.3 Customary law, common law and legislation

To the early positivists, the English common law was no more legiti-
mate than customary law. Jeremy Bentham characterized the bottom-up
realization of human wisdom as accidents of history that defied reason.
“The yoke” of the obscure English Common law, the “trackless wilds
of case law” were not law.93 Bentham was advocating the logic of the
public will, expressed in and recognized by the constitution of the state.
“Whatever is given for law by the person or persons recognised as pos-
sessing the power of law, is law.”94 Only decisions made by authorized
persons express the acknowledged will of the people. Consequently, norms
produced outside the pluralistic channel are “extra-legal.” For Bentham,
common and customary law are equally invalid legal instruments. “Com-
mon law, as it styles itself in England, judiciary law, as it might more aptly
be styled every where, that fictitious composition which has no known
person for its author, no known assemblage of words for its substance,
forms every where the main body of the legal fabric.”95 And as Bentham
expressed:
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A customary law is not expressed in words . . . it has no parts . . . It is one

single indivisible act, capable of all manner of constructions. Under the

customary law there can scarcely be said to be a right or wrong in any case.

How should there? Right is in conformity to a rule, wrong the deviation

from it: but here there is no rule established, no measure to discern by, no

standard to appeal to: all is uncertainty, darkness, and confusion.96

In summary, positivist legal science is eager to defeat metaphysical and
non-positivist beliefs. The “real object” to be investigated is the mani-
festation of non-fictitious public texts of statutes, written on real paper.
From that perspective, even the most bureaucratic and unreasonable norm
is law. For the positivists, the element of social acceptability – the common
popular will – of legal norms is quite irrelevant.

Leading common law proponents naturally disagreed with Bentham.
Sir Edward Coke praised the law declared by judges, which he called “arti-
ficial reason.” As J. P. A. Pocock stated, “the idea of judge-made laws [is]
only a sophistication and extension of the idea of custom.”97 The law made
manifest by court decisions embodies the wisdom of generations. It does
not result from philosophical reflection, but from the accumulations and
refinement of experience. What speaks through the judges is the distilled
knowledge of many generations, each decision based on the experience of
those who came before and tested by the experience of those living after.
As Sir Edward Coke said,

we are but of yesterday, (and therefore were in need of the wisdom of those

who came before us) and had been ignorant (if we had not received light

and knowledge from our forefathers) and our days upon the earth are but

as a shadow in respect of the old ancient days and times past, wherein the

law have been by the wisdom of the most excellent men.98

Customs carry the condensed wisdom of generations; embodied in the
living fabric of life; valid because they are acknowledged.

The latest trend among political historians is to move from “the study of
allegedly canonical texts” to “a more wide-ranging investigation into the
changing political languages in which societies talk to themselves.” The
issue then is that “what it is possible to do in politics is limited by legit-
imization. However, what may be legitimized depends on what course of
action can plausibly be arranged under existing normative principles.”99

Non-legitimate customs do not mirror anybody’s “will” and should never
be transformed into customary law. In the same way, courts sometimes
feel free to derogate from legislation to obtain solutions they consider
just!100
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Ancient customs may sometimes be wholly inconsistent with modern
needs.101 A mechanism for abolishing out-of-date customs is essential.
But, as discussed in Chapters 2 and 5, existing legal standards legit-
imize customary law only as long as it retains popular support. The
continuous adaptation of customary law to the living fabric of life pro-
tects against the positivist’s fear of the grim grip of ancient, inflexible
beliefs.

When focusing on customary law difficulties at variance with codified
law, the gap portrayed is somewhat out of proportion. Thus, in comparing
customary law and legislation, one finds more issues that bind them than
divide them. First, popular recognition is the sine qua non for customary
laws as well as for codified law (see Chapter 2). Second, the function of
both is to bestow law and order. Both are driven by the fact that the sole
purpose and function of law is to be obeyed. This assertion is based upon
the law’s recognition as “popular will.” Not all will determinations should
receive top ranking, as stated both by Jean-Jacques Rousseau in The Social
Contract, and by Thomas Hill Green with “Will not Force is the basis of
the State.”102 Consequently, “will” by consent is to be preferred to “will”
by coercion.

This leads to the following conclusions, which are also defended by Jes
Bjarup in Chapter 3. Firstly, pluralistic systems of bargaining, contracts
and negotiations are superior to unilateral decision-making procedures.
Secondly, norms forced upon people are less well received than rights
and obligations that evolve out of multilateral agreements. Thirdly, laws
created by “broad package deals” will more easily survive than solutions
forced upon people which, by their very nature, give rise to suppression
and coercive sanctions.

In most legal systems both codification and customary law have a place.
Norway basically developed written law texts out of usage, custom and
trade practices. There have been no objections to customary law per se,
as a living instrument of law (see Section 2.2). When enacted, the King
Christian IV Norwegian Code of 1604 declared that all ancient statutes,
regulations and acts were terminated, and simultaneously acknowledged
that the customary law remained valid law. In present-day Norwegian law,
customs play an outstanding role in property law. Legislation103 and the
justification of a “double traced” system of law gives priority to customary
law. In liability questions involving private law, unwritten customary rules
may resolve the conflicts. This is the position of the Norwegian Private
Law Committee, which conceded the difficulty of codifying the unwritten
norms of the fisheries commons. “The draft [legislation] does not propose
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any provisions on the outer commons.” Consequently, potential conflicts
“should be tried before the Courts.”104

The positivists do have substantial grounds for some of their criticism.
Experience has shown that medieval tradition and metaphysical beliefs
are detached from the urgent needs of societal change. As described in
Chapter 5, customary law is extremely adaptive. We should not, therefore,
be too concerned about “going backwards” at the present time. Clearly
new customs soon reflect the necessary solutions for life. As indicated in
the next chapter, customary law is still a strong, living entity that has a
vital function to fulfill.

Some of its supposed shortcomings are simply based on gross exagger-
ations by antagonists who paint the issues all black and white. In their
polarized opinion, customary law’s salient characteristic is the grim grip of
continuous, ancient, unproven beliefs, while pluralistic democracy exem-
plifies the valid legal instrument that adapts to the ever-changing social
facts. This is not the case. Customary law is very flexible and adapts con-
tinuously to the “living fabric of life.” Thus, there is no place for a custom
dating back to Richard the Lionheart. What is required instead is an
ancient norm relating to the custom. As we continue to discuss custom,
we need to work from a non-static and flexible customary law context
released from such past constraints as those imposed in Britain by the
Richard the Lionheart requirement.

One important tool in the ongoing modernization project is the peo-
ple’s law-making capabilities. “[F]or the first time in universal history,
legal changes by legislation became an immanent constituent of law
itself” . . . “What is historically new and risky in the positivity of law is
the legislation of legal change.”105 The excessive focus on pluralistic legisla-
tive decisions is neither astonishing nor strange. Historic customs seem
antiquated and misplaced in modern times. Even Maine opposed old
customs:

It is a serious error to suppose that the non-feudal forms of property which

characterised the cultivating communities had any real resemblance to the

absolute property of our own day. The land was free only in the sense of

being free from feudal services, but it was enslaved to custom. The facilita-

tion of this process is the practical end of scientific jurisprudence.106

A mechanism for abolishing unfit customs is essential. In most
instances, the “living fabric of life” is just such an elimination tool. Due
to a lack of popular support, ancient customs deteriorate and vanish over
time. Public decision-making organs may also put an end to obsolete
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customs. To make it clear, none of the authors of this book advocates that
customs are insurmountable normative instruments. In some instances
one must admit that customary law fails to find valid solutions.107 Our
point here is only this: one can not, as some scientists tend to do, presume
that the customary law of the commons will ruin it all. In some instances
the practices developed by popular will are best equipped to run a viable
management system.

7.1.4 The burden of formal democracy

We have seen that “customary law [is] akin to the common law and the
validity of custom [can] only be denied by ignoring the very nature of the
Common Law itself.”108 Clearly, customary law also has a place within
Anglo-American justice. When evaluating the pros and cons of customary
law, we must keep in mind that the original notion of democracy is a
material one that is assessed by the degree to which people adhere to it.109

Customary law has an edge here. As noted, “public rights are exercised
by the public, which in a democracy is the people.”110 People may choose
to develop viable open access resources (public rights) in customary law
systems, but not in formal pluralistic systems.

Currently there are no factual obstacles hindering self-governing soci-
eties from opting for direct democracy solutions. This can be attributed
to the general reduction in the time spent working. If societies allow
“everyone sufficient free time to take part in the general affairs of soci-
ety – theoretical as well as practical . . . There are no politicians but at
most people who engage in politics among other activities.”111 Consider-
ing what we know about the impossibilities of the democracy of Athens,
however, statements like those are idealistic.

Scholars will remember the vermilion-stained rope which was dragged

along the streets of Athens to force the citizens to the place of the

assembly . . . [and] noticed the effect which the burden of attendance

on political duties had in throwing political privilege into a few hands and

thus converting democracies into aristocracies.112

This is no isolated example. In England the compulsory duty to attend
was considered burdensome, cf. the Magna Carta, which stated that no
County Court shall meet more than once a month. Clearly, a scheme for
democracy development ought to pursue realistic solutions. Decision-
making systems with high transaction costs, such as the Athenian and
the English ones, have obvious flaws. The referendum is appropriate for
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fundamental issues only. Since the meaning of democracy is to capture
“the popular will,” people’s intense day-to-day involvement is what is
valued. To achieve this, the democratic system should be constructed so
that daily participation is easy and benevolent.

When measuring “democratic decisions,” the basic legislative question
is whether customary law captures “the popular will” more efficiently
than statutory law, and then how to provide accurate legal protection
to members of the society. Western societies today are no longer aristo-
cratic. Instead, they are faulty bureaucratic decision-making systems, or
even worse, bandit states.113 Whatever their political structure, a strong
likelihood exists that decisions are not made by the people. In relation
to public property rights and the public trust doctrine, the question is
whether extra-pluralistic channel decisions might initiate and develop
legal protection for the benefit of the people.

Customary law may actually expand the powers and constraints
imposed by constitutional law. Customary law has capacity and is simul-
taneously stable and amenable to change. This is overlooked by positivists
like Karl Renner, who believe that only statutory law can achieve this task.
This fundamental misconception underlies their claim that the primary
appeal of law as an instrument for social change is “a mere platitude, a
rather commonplace remark,” [thereby refuting] that law can influence
the economy to the point of changing the economy and having visible
economic effects.114 We claim that customary law can re-direct societies
toward sustainable development every bit as well as statutes.

Statutes and customary laws are, so to speak, only semi-manufactured prod-

ucts which are finished only through the judicial decision and its execution.

The process through which law constantly creates itself anew goes from the

general and abstract to the individual and concrete. It is a process of steadily

increasing individualization and concretization.115

Consequently, legal rules implemented by customary law as well as legis-
lation are continuously formed and melted down by the events of the living
fabric of life.

The body of persons to whose memory the customs are committed has

probably always been a quasi-legislative as well as a quasi-judicial body,

and has always added to the stock of usage by tacitly inventing new rules

to apply to cases which are really new. When however, the customary law

has once been reduced to writing and recorded by the process which I have

described, it does not supply express rules or principles in nearly sufficient

number to settle the disputes occasioned by the increased activity of life and
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the multiple wants which result from the peace and plenty due to British

rule. The consequence is wholesale and indiscriminate borrowing from the

English law.116

A proposition such as this suggests less flexibility and adaptability in
the law than in fact exist. When a legal solution cannot be found, whether
in written or unwritten sources, the actual reason for this failure is lack
of “thorough study, laborious diligence, and a great variety of accessory
knowledge.”117

It is difficult to assess the types or amount of accessory knowledge
that go into law-making. One advantage to a legal system comprised of
written law is the simplicity in finding the law, making unnecessary the
“very elaborate research into other books . . . and . . . the necessity of con-
sulting an immense mass of learned collections and digests of antecedent
decisions.”118 Such a straightforward view of the written law is adequate
for cases where uncomplicated legal solutions suffice. For the more intri-
cate questions that must be resolved by the courts, legal analysis requires
a wide range of interpretative means.

The instrumentation and implementation of law are what matter, and
not the premature semi-manufactured normative products.119 Whether
the written legislative system or the customary law system is best adjusted
to the necessary process of maturation in ways that allow it to retain
its flexibility is not easy to determine. When making this evaluation
you have to know that formal rule production does not take place in
elected, pluralistic organs like parliaments, but in bureaucracies with-
out popular surveillance or control. Obviously the modern social demo-
cratic system of bureaucratically produced legislation is highly flex-
ible. This systemic flexibility works to the detriment of democracy,
however.120

When comparing the monolithic and strict pluralistic channel to
diverse, popular norm production, one should keep in mind that law is
“the felt necessities of the times.”121 Is customary law the best instru-
ment of adjustment for the times? In answering this question, one
ought to take “full-scale social experiences” into consideration. Events
presently occurring in the former Soviet Union and India (see Chapter 3)
shape our thoughts and provide knowledge for the road ahead. So does
Martin Chanock’s analysis in Chapter 8. Before examining the third world
experience of customary law, we investigated alternative means of pro-
viding for sustainable development in Chapter 6. After that, we introduce
the international law platform of sustainability and customary law (see
Chapters 9 and 11).
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Critics may say that these authors are overly optimistic about custom-
ary law’s impact on resources viability. Is there any reason to believe that
the local resource users who supposedly developed customary law were
significantly concerned with protecting resources beyond those that their
own communities needed to persist? Is it not a fact that the common
property fisheries focus solely on the sustainable production of commod-
ity resources for the fishers and are not at all concerned with other, non-
commodity resource amenities that their fishing operations might harm?
Nor are they at all concerned with the potential effects of local activities in
other “jurisdictions.” Clearly these authors agree that the utility of domes-
tic customary laws is indeed limited to local trades and limited geographic
areas. The multifaceted issues of actions, reactions and interactions are
under no rational control and are not reflected by customs developed.
However, through the living fabric of life, the experiences withstood or
endured over time – the process of trial and error – bring to light quite
complex relations that leave their mark on popular practices. An intuitive
objection to new gear, participants, activity etc. is undeniably based upon
experiences acquired from the living fabric of life. All new inventions need
to be tried out in practical life, or “real life,” before popular skepticism
vanishes.

Clearly domestic customs suffer from local barriers. However, nothing
in our writing proposes a universal rule of resource management based
on Inuit rules or Saami norms. Our understanding is that international
law (see Chapter 9) is a much easier row than domestic legal systems
for native groups to hoe in terms of recognition and acknowledgement
of their norms as law. International law becomes the “back door” for
these groups to have domestic recognition. Fortunately, most states are
parties to these documents. Then, it is also important that the applicable
scientific community has recognized these groups’ knowledge as “relevant
and accurate” because the topic under discussion is the union of science
and law. The central thrust of our message is that this is all work in progress.
We have directed our efforts to setting forth the tools – chief amongst
which is the precautionary principle – needed to forge the transition of
sustainable development from a political stance to a legal norm.

7.1.5 “What are the alternatives: does customary law have a chance?”

The success of customary law does not depend solely upon the failure of
advocates of formal democracy to critique it to death (see Chapter 5). Its
success hinges on the achievement of alternative steering techniques. Does
a good regulatory system exist?122 Svein Jentoft states that we have lots of
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illustrations that “suggest that people in most fisheries-dependent dis-
tricts should not hold great hopes that effective political steps will be
taken toward more sustainable development.”123 Despite this pessimism
about obtaining a political solution, some might still wonder whether
bottom-up “distributive plurality decisions” are the way to go. At the same
time, the cries of “foresight,” “clairvoyance,” “déjà vu” and “functional
flexibility” seem to suggest that people are looking for a customary law
attitude adaptable to the changing fabric of life.124 So do empirical studies
concluding that the “common understanding [of] traditional Norwegian
fisheries were based on flexible adaptations to marine systems.”125

Theoretical criticism of customary law solutions is debated in
Chapter 9. Do governmental command and control or market mechanism
face better odds? Clearly – as Martin Chanock states in Chapter 8 – where
states do not function, custom competes not with “law” or with “the
market” but with corruption. Then custom contends not with “law” or
“the market,” but with “bandit economies.”

This chapter questions126 the conclusions drawn from Garrett Hardin’s
famous “tragedy of the commons” metaphor,127 and the common under-
standing that privatization or public regulation are the sole possible
remedial instruments. A third option is found in Hardin’s own “subtle
signs” – i.e. underlying traces – of social norm systems in self-governing
societies.128 We focus on the law-making capacity of close-knit and even
loose-knit groups of people, so-called “quasi organs” such as Indian
Tribes – the “quasi-sovereign political entities.”129 The quandary lies in
whether customary law comes up with solutions as advanced as the ones
proposed by private markets or public control and command. Whether to
go for the customary solution depends upon other advanced alternatives.
One argument posits a rule-oriented solution by means of customary law
as better than not having any norms at all. Random solutions by means
of pure guesswork, or even worse, through organized kleptocracy with
collapsing states and bandit economies are not workable in any social
system.

To help solve our puzzle, we turn to game theory concepts. We do
not take real world situations into consideration in the next section (see,
however, Chanock in Chapter 8). Instead we compare the idealized, typical
versions of “political command” and “market” when assessing the possible
superiority of customary law in achieving sustainable development. If
customary law is deemed inferior, public agencies may find reasons for
opting out of it. The game theory findings are then ruled out by the
illustration of the Straddling Fish Stock Agreement of 1995.
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7.1.6 No other choice?

The working hypothesis of this book is that customs elaborated within
non-governmental organs – also called “quasi-organs” (i.e. non-elected
and self-instituted social entities) can sometimes accomplish more com-
prehensive sustainable systems than does statutory law. This is not self-
evident, however, nor is it reflected in all or even many of the theoretical
works on common pool self-governing systems.

In some instances customary law is the only ruling alternative. When
presented with the difficult task of codification in the outer commons,
the Norwegian Civil Law Commission took this position: “The draft leg-
islation presented by the commission does not propose any provisions.”
The legal situation in the field “is considered a task for the Courts,”130

which means that adjudication should take place on the basis of customary
law. The Norwegian Parliament (Stortinget) took an identical position in
1992 when it terminated the 1687 codification of the outer commons, but
failed to promulgate a new text. Thus, the ancient unwritten customary
law was revived. As stated in Section 7.1.3, the Law Modernization Com-
mittee had no intention of terminating the rule of the outer commons.
The customary outer common rules are still valid.

The Namibian Customary Courts share this belief.131 Not only has
the Namibian judiciary tacitly concurred in the informal legal system,
but its government has actively recognized customary laws under the
constitution and offered a special competent court to solve the problems
of interpretation.

Furthermore, even the most intricate texts do not solve all future con-
flicts, leaving open at least some loopholes of law.132 Comprehensive inter-
national treaties clearly suffer from loopholes. The 1982 UN Convention
of the Law of the Sea, which was supplemented by seabed mining and
the straddling fish stock rules in 1994 and 1995, neatly illustrates this.
Despite fine-grained rules, even more specific solutions are under the
discretion of the Seabed Authority and RFO practices. If closely followed,
such practices may evolve into regional customary laws.

For loopholes of law and for complicated legal areas that fail to find
their textual expression, there is but one solution – namely, customary law.
Here the legislator has tacitly or expressly renounced the severe difficulties
of getting things down on paper.

In the next section, some basic difficulties encountered by private mar-
kets or governmental control are considered in the framework of game
theory. The success of customary law results not only from its own rich



306 customary law in sustainable development

sources, but also stems from the failure of private markets and govern-
mental regulations.

7.2 The means-end model

In this section I shall apply game theories as analytic tools to the anal-
ysis of an international agreement on straddling fisheries management.
My hypothesis is that these theories may shed light on the process of
customary law development.

7.2.1 A game theory point of departure

Customary law is a mechanism, like private markets and governmental
command and control, that may contribute to sustainable development.
These instruments had no place in the governmental command and con-
trol structure or “the pyramidal means-end model,” that the philoso-
pher Arne Naess targets for the purpose of achieving the meta-norm of
sustainability.133 Meta-norms should be deliberately put into place with
instruments that are designed to support sustainability. A tool that is
randomly chosen is unlikely to achieve selected goals. We will use this
means-end model to evaluate the viability of customary law as a working
tool.

In doing so we will figure out whether game theory rules out custom-
ary law as a realistic instrument of sustainability. We will test customary
law under the “prisoner’s dilemma” and “cake theories.” Do these theo-
ries single out customary law systems as non-viable resource allocation
systems?

Before answering this question, we need to clarify game theory funda-
mentals. Because unilateral cheating leads to multi-party cheating, which
in the long run ruins it for everyone, game theory predicts that the par-
ticipants in these kinds of situations will pick “a tit for tat,”134 or BATNA
(best alternative that is unilaterally accessible) strategy.135 The only way
to overcome the failure predicted by game theory is through cooperation,
that is to say, not to defect from cooperative behavior.136 Some game theo-
rists say that “grand packages that include tradeoffs,”137 in other words,
broad-based compromise deals, are the way to solve cheating and induce
cooperation. These packaged deals seem identical to the social institu-
tions that embrace customary law solutions. The hypothesis is that the
same cooperation that solves game theory puzzles also helps form valid
customary laws. To investigate that puzzle, let us check out the straddling
fish stock situation.
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7.2.2 The straddling fish stock illustration

The background story for this discussion is the early 1990s idealistic bilat-
eral Arctic Cod Management Agreement between Russia and Norway. For
reasons unknown, the distribution area of the cod expanded north into
the high sea (Loophole). This led to Icelandic trawlers exploiting beyond
the established TAC (total allowable catch). Iceland made an offer, a minor
allocation of approximately 5,000 tons, but the Russian and Norwegian
monopolists rejected it. As no cooperation was forthcoming, Iceland’s
only option was to continue fishing in the Loophole. After Iceland had
continued its unilateral fishing activity for some five years, and after it
had fished more than ten times the requested quota, Russia and Norway
gave in and opened the fishery to Iceland. By that time, however, the dis-
tribution of the cod stock no longer covered the Loophole. This was not
a tragedy, in any case, since Iceland’s agreement opened up trawl fishing
in the Norwegian exclusive economic zone (EEZ).

Exploiting straddling fisheries is originally a non-cooperative set up,
i.e. a “prisoner’s dilemma” game. On the high seas, one player’s gain
is another player’s loss. Before the establishment of Regional Fisheries
Bodies (RFO), there was no incentive to form coalitions. The situation
presented a clear “prisoner’s dilemma.” “A cake” and “a dilemma” are
both relevant to this game-theory classification.

With the establishment of RFOs, the international society of states now
has a permanent forum for discussion and decisions. In a general way,
this signals a will – but sometimes also indicates strong pressure through
decision-making procedures138 – not to defect from cooperation. Does
this shift signal a departure from a “Prisoner’s Dilemma Institution”139

in favor of a “Repetitive Player’s Game” (also called iterated prisoner’s
dilemma strategies)?140 Greed and fear are vital features of the pre-RFO
system of prisoner’s dilemma. Have these traits been replaced by mutual
understanding subsequent to the establishment of the RFO regimes? The
distributive plurality decision dilemmas have been replaced by joint coor-
dinated action within the framework of a conflict-solving mechanism, the
RFO. Game theory depends on players being rational and not being car-
ried away by unexamined feelings of greed and fear. When players are
rational, game theory can predict patterns of decisions (which decisions,
will be investigated in the next section). The question is how best to
renounce distributive plurality decisions (see Section 7.2.4).

One possible objection to applying this analytical tool is that individ-
ual players should not be confused with states. Is the “prisoner’s dilemma
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game” an appropriate paradigm? States do not feel greed or fear. Because
players are physical persons, the “iterated prisoner’s strategy” is a pattern
of behavior, a personality. As “rulers” change, state policies and “state per-
sonalities” change. Consequently, one might say, the prisoner’s dilemma
scheme is oriented toward human beings, not cooperative organizations.
However, since states, and let’s not forget, states in the process of negotia-
tion, are led by individuals, objections such as these cannot prevail. Thus
game theories are also applicable to states’ activity on the international
plane. I first address the issue of the “cake,” in paragraph (a) then I turn
to the “dilemma” in paragraph (b).

(a) Traditionally there have been two cakes: the high seas and the EEZ.
While there are highly productive local areas that lie beyond coastal states’
jurisdictions, the majority of high seas production occurs immediately
adjacent to EEZs. Much of the global harvested production is concen-
trated in relatively small areas with certain hydrographic and biological
characteristics. Thus, the exploitable concentrations of marine resources
are generally concentrated in certain well-defined areas for feeding and
reproduction, rendering the stocks vulnerable to intense exploitation.141

With modern technologies, stocks are becoming easy to locate.
Since the same species of fish straddle between zones, biologically there

is only one “cake.” The “two-cake” agenda was a political reality before
the 1995 Straddling Fish Stock Agreement. To defect from cooperation
now means to adhere to the pre-1995 agreement status of a single, iso-
lated species that might be harvested without regard to the EEZ or high-
sea fishing respectively. Setting up high-sea and EEZ joint management
establishes a unity, i.e. one common pool resource.

(b) Vital to the dilemma classification is whether the prisoner’s cumu-
lative threshold of “fear” and “greed” is exceeded. If not, there is no pris-
oner’s dilemma. In the era prior to the 1995 Straddling Stock Agreement,
the thinking was simple and the dilemma was delightfully easy to solve.
It went as follows. I think that some enemy will necessarily catch any
fish that escapes my nets. I fear that the other person will defect from
cooperation, disregard the exploitation rates or future generations, and
take all available fish without further consideration. So, I take that fish,
instead.

The prisoner’s dilemma game reflects the communication that is miss-
ing between participant states or fishermen. And, what is important, there
are no informal normative systems that keep participants from greedy
options. But is this in fact the case? The presumption of this game over-
looks Garret Hardin’s 1994 revision of the tragedy syndrome, namely, that
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informal social norms (“subtle signs of normative structures”) in many
instances do manage the commons.142 For the high seas, however, such
customary normative structures are clearly missing.143 Thus, we will not
take informal normative structures into account for purposes of a high-
seas illustration. In this situation, overlooking the informal social norms,
to refrain from fishing, whether to benefit future generations, to promote
sustainability or for whatever altruistic reason, is irrational. In that sense,
I agree with John Nash’s statement that rational players defect!144 In casu
to cooperate (for i.e. High Seas and Coastal States to refrain from fishing,
for instance, in the spawning season or at the spawning grounds) to bene-
fit a future common resource optimization, is irrational. Since the players
have not agreed to any mutual cooperation toward modest exploitation
or sustainable resources development, any rational player will defect (i.e.
take whatever fish are within range). A player who does not know whether
the other player will cooperate in pursuit of that goal, is always better off
defecting, no matter what his opponent does.

The fisherman’s rationalization goes like this: since there is no fish
exploitation agreement in place, the stock condition is probably not that
critical. If I do not catch the fish, some other vessels most probably will.
If I take the fish, I earn the money. If I do not, my opponents have it
all. Even if “the others” do not catch it, my reluctance to do so doesn’t
serve my interests in any case since that particular fish will never cross my
path again, and since in the long run, my modest fishing doesn’t change
anything either way! Therefore, I’ll catch it!

Consequently, the equilibrium point is defection! There are some mod-
ifications to be made, however. Given that the two parties here have com-
pletely opposed interests, we cannot draw the conclusion that, under no
circumstance is a reasonable settlement possible. Of course the rational
solution is an equilibrium enforced by self-interest (personal greed) and
mistrust (fear that the other may defect), a mistrust that is reasonable
enough taking into consideration the antithetical goals of the players.

In many situations, however, the antagonists do not have completely
opposed interests. Their conclusion simply presumes that high-sea fish
are available. When faced with extinction, on the other hand, high-sea
fishing nations’ only rationale is cooperation. Using the model of “cake
division,” there are no longer two cakes, one within the EEZ and one
beyond. The only cake left is internal to the EEZ. Then a rational, high-
sea fishing nation’s strategy is to reach an agreement for its own vessels
to access previously closed EEZ. Does this represent the straddling fish
stocks situation?
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In other situations as well, high-sea fishing nations and coastal states
have a common interest in viable resources utilization, which require
access limitations and a scientific TAC system. By accepting the need for a
common organizational framework and scientifically based exploitation,
all parties have at least some common interests. John Nash showed that
despite the anticipated inter partes “mutual defection,” parties will coop-
erate if their joint action expands the common good.145 This is exactly
the straddling fish stock situation: rational high-sea fishing nations and
coastal states cooperate in the goal of sustainable fish management in
order to preserve an overall, long-term optimal outcome.

Under the 1995 agreement and the introduction of the RFOs, the strad-
dling fish stock unilateral high-sea fishing nation and coastal state utiliza-
tion, which starts out as a non-cooperative two-cake game, winds up
incorporating bargain elements that enhance the possibility of achieving
viable resource management solutions. Bargaining power, of course, does
not come from the power of the word, but from material resources such
as lobbying capacity, etc.146 The solution, that is, the ensuing cooper-
ation, is reached through political give and take, which does not nec-
essarily deviate from logical arguments or from scientific, biological
data.

In conclusion, the post-1995 agreement situation, supported by the
RFO institution for joint action, the NEAFC arena management, is a
cooperative game, and consequently, no “prisoner’s dilemma” at all. The
prisoner’s dilemma was left behind in the period prior to the 1995 Strad-
dling Fish Stock Agreement. Consequently, cooperation is the answer. The
question is, how to justify it? How can you make players understand how
to cooperate? Another vital question is whether any of the possible deci-
sion making schemes under the Straddling Fish Stock Agreement actually
incorporate “equilibrium points.” The important issue when establish-
ing viable management schemes is, as pointed out by John Nash (“the
Monday Morning Quarterback Game”),147 that any outcome that makes
players think – in retrospect – “I would have changed my strategy if I had
known how the other guy would play,” is, in fact, unstable. Under the
Norwegian Arctic cod fisheries, the Norwegian and Russian defections
vis-à-vis Iceland, which were transformed into cooperation some years
later, are examples of unstable outcomes.

Since “rational choice” is measured by the outcome of the action,148

unstable results come from “irrational choices.” The viable straddling fish
stock regime that all players should stick to, is a stable one. Is the top-down
model the right answer? The crucial point then is which management
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system is stable enough to survive? Can the international society afford
any more decades of trial and error?

In this connection, Nash’s statement that rational players defect, seems
wrong.149 Rational people change strategies according to personal gains
and losses. Having nothing to gain, but plenty to lose if he defects, no
rational player will do so if the opportunity to cooperate comes along.
The 1990 Norwegian and Russian defections (vis-à-vis Iceland) seemed
rational at that time. In retrospect, however, it is easy to see that coop-
eration was the right answer even in the early 1990s. In terms of Nash’s
“Monday Morning Quarterback,” solutions are unstable if the players have
nothing but regrets. Because of the Norwegian-Russian defection, Iceland
first took full advantage of free fishing in the Loophole. Then, when the
fish had dispersed, Iceland wisely acknowledged it would close the empty
Loophole in exchange for access into Norway’s and Russia’s EEZ. Then,
having nothing to gain from further defection, Iceland changed strategy in
favor of cooperation, and gained quota rights in Russian and Norwegian
waters.

This cooperation strategy embodies the fundamentals of customary
law. Practices evolved under the framework of high seas and EEZ joint
fishing strategies, within or without the RFO, may grow strong and govern
the arena of fishermen and states. If practices become stable and are
unanimously followed, because players are assured that the law, whether
jus cogens or jus dispositivum, is obligatory, a “tit for tat” cooperative
strategy may lead to cemented customary law structures.

7.2.3 Distributive plurality decisions150

One basic objection to environmental law solutions based on individualist
approaches is expressed by the “tragedy of the commons” metaphor.151

Privatization is the best solution under this view. While the process of rea-
son forms statutory law, customary laws occur randomly by tacit acknowl-
edgement. The question for debate is whether the institution of customary
law is a distributive plurality regime or whether customary law is a case
of “collective plurality decisions”?

This section focuses on the importance of customary law in managing
open access resources as in casu fisheries rights. In considering the conduct
of fishermen in the framework of self-governing societies, one question is
whether chaotic distributive plurality decisions, geared toward personal
egoistic benefit, may achieve sustainable development at all.152 In our
effort to come to grips with this puzzle, we should first do a side-step
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investigation of the game theory approaches to uncoordinated decisions
under private market solutions (distributive plurality decisions).

Many people see the uncoordinated and unstructured behaviors of
unorganized individuals as disastrous, cf. the game theory second choice
“cake-sharing” example.153 This seems to be the case with customary law
since there are no explicit, initial agreements that precede cooperation.
This is just a first-glance perception, however. Unilateral practices, once
tried out, will be warmly or harshly received, rejected, changed, approved
until – under a regime that acknowledges others as equally ranked and
equally important – they ultimately converge toward a common platform.
Then, due to the changing fabric of life, the platform will have to be
adjusted and coordinated. Under the influence of a “tit for tat” ideology,
the will of “us” and “them” merges into uniform practice. A custom that
is not reasonable to other participants will vanish, and consequently fail
to meet the customary law requirements.

Thus, when classifying customary law by type of decision, the “col-
lective plurality decisions” classification is accurate. No social norm is
unilaterally or exclusively made. The norm that finally gains acceptance
is the product of the influence of many critical observers.

Peaceful social cooperation leaves open no other options but to invent
and maintain unanimously acceptable solutions. The remaining problem
is how to construct a platform for unanimous understanding. Should
open access resource exploitation continue? Should resources be divided
into few or many pieces? This is a question of economic efficiency. But
not only – just distribution effects pervade economic analysis as well.154

So far, customary law is not excluded from the list of instruments
to bring about sustainable development. Normative results occur in a
collective plurality decision arena. The customary law option depends
upon what the good workable alternatives are and whether customary
law may avoid some of the most obvious clashes with the unfavorable
consequences listed in the next section.

7.2.4 The problematic “economic man”

How should customary laws confront the “economic man” paradigm?
An environmental concern is how to create “smart” regulation strate-
gies in order to escape practices that ruin sustainable development.155

Whereas most environmentalists are state interventionists, our interest
lies in bottom-up created norms. Some stipulations have to be in place
for customary law to succeed. One such stipulation is the philosophical
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rejection of the “economic man,” the idea that individuals make ratio-
nal choices based on their own self interest, and that the aggregate selfish
actions will unintentionally provide for the common good. In the question
of open access fisheries, neoclassic economists believe that privatization
deficiency will result in continuous fishing until the marginal cost of tak-
ing one additional fish will exceed the marginal benefit; i.e. the problem
of maximum sustainable yield and the “zero average product.”156 How-
ever, not “all people are exclusively pursuing their material self-interest . . .
By now we have substantial evidence suggesting that motives of fairness
affect the behavior of many people.”157 One side of this clash results from
the conflict between economic efficiency and fairness of allocation, or
redistribution equity.158 Neoclassical economic thinking clearly does not
take just distribution into consideration. Our intention here is to pro-
pose solutions that take fairness and equity elements into consideration.
Something that happened in the Norwegian mackerel fisheries a few years
ago is a brilliant illustration:

The Ministry of Fisheries opened the fishery on August 8th. Mackerel

was regulated by a Total Allowable Catch (TAC) and all vessels operated

on a first-come, first-served basis. The Ministry said that once the TAC was

reached, the fishery would be closed. Because the prices for mackerel were

low at that time, “rush fishing” would have been a financial disaster for

most fishermen. All attempts to have fisheries agencies move the starting

date were unsuccessful.

One of the fishermen, Mr. Dagfinn Alisøy, from Bulandet on the West

Coast of Norway, acted like a Viking chief. He contacted the entire fleet by

short wave radio and asked that nobody rush to the fishing fields until they

received further orders (from him). At the date of “utror” – the starting date

of fishing – no one went out. A remarkable solidarity set in that overcame

the fishermen’s frustration at the Ministry. The fishermen renounced the

idea of grabbing to get the maximum possible mackerel catch. Nobody

disobeyed. After two weeks, the mackerel quality and price improved, so a

“go” was given and fishing commenced.159

The archetypal near-sighted “egocentric economic man” actually took
“the others” into consideration. By not doing unto others what he would
not like others to do unto him (for a version of the “golden rule,” see
Section 5.1), the leader anticipated the others’ behavior, and came up
with workable solutions. So, in considering his own self-interests, he also
managed to gauge the best for others. While on the path of his own pur-
suits, he recognized “the others,” and realized that these other participants
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would not just sit on the sidelines, doing nothing. The point is simple:
fairness of allocation and redistribution equity are “a must.” When delib-
erating, most common pool participants bear in mind the “golden rule.”
The traditional “economic man” will not dictate in the Norwegian fish-
eries trade.

7.2.5 Restoration for loss of externalities

To become environmentally successful, customary law must control exter-
nalities to obtain viable long-term resources exploitation. More specifi-
cally, the customary system must cope with transactional elements that
suffer from a lack of market value, and, therefore, are not accounted
for in transactions. Ronald Coase believes that the absence of transac-
tion costs will create fair distribution of property rights.160 However,
since transaction costs are an unavoidable reality, socially optimal out-
comes will not occur automatically. The situation worsens when elements
until recently considered to be externalities, are internalized. The “real
world transaction costs,” therefore, become much higher than they were
formerly.

Clearly one cannot trust all subjects to comply with good environmen-
tal practices. Sustainable trade requires that individuals be made liable for
the harm they do. The internalization scheme emphasizes the implemen-
tation of the “Good Popular Rule” of personal liability for environmental
harm caused. This requires restoration, which, unlike the “Good Gover-
nance” solution, gives market value to public property rights. It is a matter
of “welfare maximization,” and not “wealth maximization.” As regards
pasturage rights in California, Robert Ellickson found informal, close-
knit group law production to be the most welfare maximizing. Could this
finding be valid for fisheries resources as well?161

The basic question is whether these customary laws, however “invis-
ible,” could, under optimal conditions, direct societies toward the goal
of sustainable development and just distribution of wealth? If all mem-
bers of the close-knit group do not find that they benefit from the
norms, such norms tend to be abolished.162 Whether the outcome should
include restoration schemes, is of course, an open question. What it should
not do, as Cass R. Sunstein points out, is create aggregate willingness
to pay:

But there is a big difference between democratic judgments about social

problems and aggregated willingness to pay. And in a democratic system,

the democratic judgments ought to be preferred. This is especially the case if
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what ought to matter in environmental policy includes, as I think it should,

the interest of future generations and if they will suffer, the interests of

creatures who are not human.163

It is readily agreed that willingness to pay is an inappropriate remedy for
resources restoration.164 A better solution is to make resources restoration
schemes take future generations into consideration as a latent function.
Undoubtedly, the instrument of restoration, or alternatively, replacement
cost, is appropriate.

7.2.6 Restoration of coastal resources: an illustration

We are weighing one remedial possibility that links personal liability to
restoration for harm done. One feasible connection between customary
law and sustainable development, therefore, entails a system of restora-
tion. Let us illustrate the restoration policy with an example from the
coastal fisheries. The issues at stake when dealing with the public prop-
erty rights of fisheries, the public trust,165 involve nuisance, liability and
legal protection. Do self-governing, open access systems reach their sus-
tainable development goal by acquiring legal protection against losses and
damages? There seems to be some positive correlation here. In fact, the
Norwegian courts have already adopted this principle.

On the one hand, the Norwegian Supreme Court has rejected the mar-
ket value of fisheries concessions, holding that the Fisheries Agencies
termination of licenses without compensation to the license-holder does
not constitute a taking.166 Iceland’s Supreme Court rejected a similar
claim involving the closed-entry scheme of Iceland.167 This indicates that
courts still recognize fisheries as a common pool, regardless of the Ministry
of Fisheries limited-entry provisions.

At present, courts have provided legal protection to fishermen against
competing uses of the sea that have damaged the fishery resources.168 With
the courts having taken that position, fishermen supposedly also enjoy
legal protection against competing fishermen if the latter are overexploit-
ing the stocks. If sustainable development were recognized by interna-
tional law, this would be a possible outcome under domestic adjudication.
States as well as individual fishermen have a responsibility not to over-
exploit fishery resources. If they breach this duty, the most common-
sensical remedy is restitution or restoration. The trespassers could make
up for the overexploitation by “re-injecting” farmed fish to increase the
stocks or by having their following year’s quota reduced in proportion
to their over-fishing. As a result, the local self-governing units managing
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the commons by means of customs or local customary law seem very
successful.

Although private property is currently the dominant cultural posi-
tion, the competing institution of public property rights has not been
extinguished. Despite strong trends toward privatizing whatever com-
mon goods (res communes omnium and res nullius, which are part of
the res sacrae, those things consecrated to the greater good)169 exist,
customary-law-based public property rights regimes remain. Accordingly,
under transaction-cost ideology,170 these institutions must be econom-
ically efficient; otherwise, they would already have been converted into
private property rights.

It is our ambition to reveal the main principles managing the com-
mons, and to see which customary law system might be successful (see
especially Chapter 6). Supposedly it is wise to “search for regularities,”171

that is, regularities that qualify as customs or customary law. In fact, it
is a widely accepted belief that “individuals cannot organize themselves
and always need to be organized by external authorities.”172 In the words
of Elinor Ostrom, one might be led to believe that without an adequate
theory of self-organized collective action, one could not predict when
local societies would be incapable of solving common problems through
self-organization alone. The road ahead is through a customary law insti-
tution constructed so that the necessary resiliency is attained. Resiliency
is presumptively influenced by the capacity to restore, which must garner
a vital place under the customary law scheme.

Legal protection provided to the beneficiaries of public property rights
(i.e. the res communes omnium, the free items of the world, like fish or
derelict goods) and the “public trust,” by means of procedural rights
like class action suits, is vital in a customary system of viable resources
management. A system of restoration duties to counterbalance the exces-
sive exploitation of resources seems to be necessary. Individuals have the
responsibility to refrain from overexploiting natural resources. If their
personal conduct causes damage, they are the ones to blame, and the
compensation scheme should then be measured on the scale of restora-
tion remedies.

To summarize the present findings, it follows that customary law is
instrumentally important in qualifying the precautionary principle. The
developed normative structures occur in a collective plurality decision
arena. The deficits of the economic man are not empirically demonstrated,
at least under Norwegian fisheries law. The customary law system must
make room for restoration mechanisms. Breaching resources regulations,
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environmental law or other sustainability provisions should lead to legal
liability for reconstructing resources. De lege lata American and Norwe-
gian cases already subscribe to restoration solutions.

Customary laws may reach important sustainability objectives. Since
public regulation and private markets may also lead to that end, these
alternatives should be examined. Which one amongst public regulation,
markets, or customary law would best achieve that objective?

7.3 The public control and command

Does statutory law work more efficiently to cure the problems of
overexploitation? If so, the customary law scheme will clearly play a sub-
ordinate role in sustainable development. Many would probably say that
some norm is needed, but whether that norm is statutory or customary
law is not the “big thing.” The traditional point of view is that the sub-
stance and structure of environmental laws are political and should be
decided by the legislature. The court is to apply environmental law that
coordinates the conflicts between resource exploitation and utilization.
Cass R. Sunstein said:

These various problems – collective action problems, lack of coordina-

tion, lack of expertise, and democratic failures – suggest that a common law

system will be both inefficient and undemocratic. This was the basic insight

that led to the substitution of regulatory machinery for the common law

in the environmental area.173

Many jurists agree with the above statement. Regulation by public
laws is considered necessary to achieve sustainable development. It is
further believed that both common law and customary law are insufficient
to cope with environmental objectives. Despite this rather widely held
understanding, customary law has played a key role in local, self-governing
sustainable societal development. As Henry Sumner Maine stated: “The
preservation, during a number of centuries which it would be vain to
calculate, of this great body of unwritten custom, differing locally in detail,
but connected by common general features, is a phenomenon which the
jurist must not pass over.”174 Even so, statutory law may play an even
bigger role. Whether statutory law is an indispensable instrument for
sustainability remains to be considered. Our first task is to figure out
whether the importance of statutory law is overstated. Then we will share
some thoughts on the need for customary law solutions despite the alleged
insurmountable stronghold of statutory law.
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Is statutory law really as good as claimed? When considering the well-
established system of governmental command and control (“the public
solution,” also called the visible hand),175 a question that arises is why not
just consider direct public regulation? Why take alternative legal mecha-
nisms into consideration in the first place? Of course, the customary law
perspective based on individualist legal protection certainly reflects a skep-
ticism toward public regulation mechanisms. This skepticism is shared,
however, with economists like Ronald Coase who observed: “It is my
belief that economists, and policy-makers generally, have tended to over-
estimate the advantages which come from governmental regulation.”176

Lawyers in civil law countries are part of that positivist hypothesis.
Let us first look into some fisheries law observations of 1982. They

conclude that fisheries agencies often deviate from the intended public
goals through misinterpretation. Despite the clear objective of the public
trust fisheries, agencies have de facto introduced private ITQ (Individual
Transferable Quota) solutions allowing for private sales of licenses along
with the vessel. Fisheries agencies have upheld this practice even though
it is contrary to positive legislation.177 The “outcome” of the bureaucratic
implementation does not mirror the “input” of policy intentions. These
unintended, adverse consequences now dominate the scene.178 The fallout
from this distortion pervades the regulatory regime today.179

Historic events serve to document how “governmental control and
command” is adverse to achieving political goals. Executive changes
through the mechanics of law, is in many instances a task of Sisyphus.

The modernization process, even relatively sedate, always contains ele-

ments of suspenseful confrontation. In few cases, however, has it been quite

so dramatic as in the attempted modernization of Central Asia under Soviet

auspices . . . Soviet law tended to be . . . dysfunctional to the extent that

the local traditional milieu was alienated . . . It was at a disadvantage . . .

in that (a) it lacked the sacred qualities and personalities of the antecedent

system; (b) it tended to be abstract, rigid, and impersonal; (c) it could not

easily gain access to traditional communities either because the latter were

physically distant, or nomadic-pastoral (hence elusive), or because they

were governed by a combination of religious and customary law, and could

thus be independent of, and elusive to, formal legal structures.180

The Soviet State confronted the same difficulties as the Tsar had
encountered a century earlier when the Russians codified, for them-
selves, a purely German legal system.181 While Russian and Soviet leaders
seemed unconcerned by the social consequences of a strict, non-sensible



customary law in democratic societies 319

centralized legislative policy, Maine noted the opposite reaction by British
rulers in India during and after the 1857 riot:

A nervous fear of altering native customs has, ever since the terrible events

of 1857, taken possession of Indian administrators . . . What an oriental

is really attached to is his local custom”[182] . . . [T]here exist in India

several – and it may even be said, many – considerable bodies of customary

law, sufficiently alike to raise a strong presumption that they either had a

common origin or sprang from a common social necessity.183

Thus statutory laws that ignore mainstream social norms (“der Volks-
geist”) are condemned to failure. Maine admitted that customary law
should be included in the status quo of popular conduct. Because this
status quo can be defined as conduct engaged in from generation to gen-
eration, aspects of customary law have reflected significant degrees of
inequality in legal status. Social context, such as Christianity’s passion
for the downtrodden and its emphasis on the brotherhood of man, as
well as the modern reliance on an increasing degree of division of labor,
have all contributed to a shift from the status quo construct to an inter
partes covenant model of customary law. Trade-offs and face-to-face bar-
gains are component parts of the decision-making system under the inter
partes covenant model. This explanation is the best way to conceptualize
the shift from ancient law to modern law. The paradigmatic shift to a con-
tract model did not terminate the bottom-up model of self-governing and
self-organizing municipalities. The continued existence of the bottom-up
model may result in a gradually increased element of freedom in society.
For its part, the contract model will ensure that the popularly based pro-
duction of law prevails.

Customary law has been criticized for not reacting to democratic exi-
gencies. Of course, democratic deliberation is beautiful. However, legal
issues are initiated or decided upon in the political sphere. Also, bureau-
crats have influence. Besides, mistakes are made. A judicial review of
democratic failures is appropriate. “Consequently, [there] ought to be
some kind of judicial review based upon democratic failures.”184

First and foremost, legal conflicts evolve whether or not legislators have
considered the issue. Since legal conflicts merit a legal solution, the courts
have no choice; decisions must be made! Common or customary law does
close legal loopholes. Hopefully, some practice exists that fulfills the cus-
tomary law prerequisites. If not, we have to rely on general presumptions,
such as the freedom of trade, speech and religion. As a result of the strict
prerequisites for customary law, the popular, unanimous element is clearly
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necessary. The parties involved must have the overwhelming impression
that the actual norm is generally adhered to.

The dearth of court decisions reflects the fact that statutes or other
written law have handled relatively few fisheries rights conflicts. From a
realistic perspective, it seems that modern day conflicts involving fisheries
are mostly subsumed under unwritten property law. In addition, under the
current trend of market liberalism, private law instruments, i.e. markets,
contracts and quasi-organ-produced customs, are held near and dear.
The democratic deliberation argued by Cass R. Sunstein, is not available,
simply due to lack of public regulation. Consequently, we are searching for
extra-governmental private law solutions, which may promote sustainable
development. For instance, the “public trust doctrine,” the institution of
public property rights and customary law are all mechanisms to achieve
sustainable development. These legal institutions ought to be construed so
that conflict-solving organs like courts encourage easy transitions while
balancing competing multiple uses of common pool resources, i.e. the
open access trades.

An important function of resource management systems is “preventing
the destabilizing disappointment of expectations held in common but
without formal recognition such as title.”185 Some examples include the
legal protection of public property rights, and the customary property
system of “subtle signs of management in traditional societies.”186

The dynamics of social and technological change are an obvious threat
to popular expectations. One cannot simply copy last year’s analysis and
normative solutions. One could argue that public authorities may wind up
destabilizing a social equilibrium found at long last. Customary law com-
bined with the remedy of public trust doctrine is a viable instrument for
protecting public property rights that are put under governmental pres-
sure. “Happily, it [the public trust doctrine] was available when needed to
protect the public’s rights in navigable waters against supposed legislative
protectors.”187

If agencies fail to respect basic rights, litigation is the last resort. How-
ever, unwritten legal solutions are in many ways unsatisfactory. Individual
litigants push for maximum liability, nuisance damages and compensa-
tion. Litigating these claims may turn out to be contradictory to what a
democratic legislature might prescribe. As Cass R. Sunstein said: “If you
like the current law of products liability, then you would love common
law approaches to environmental protection, where the problems will
probably be even worse.”188 However, the basic response is that one must
move to customary law, like it or not, since this field of law is, under all
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circumstances, completely unregulated by statutes. Private law solutions
are mostly unwritten, customary based law. Seemingly, the public envi-
ronmental remedies have obtained the characteristics of a “democratic
approach” to environmental protection, while private remedies have been
labeled “free market environmentalism.”189 To positivists, the customary
private law solutions are not, therefore, by any definition of the word,
“democratic” (but see Section 5.2).

In closing, one might comment that an overly favorable attitude toward
public control and command seems to result from people ignoring the fact
that bureaucracies repeatedly deviate from indisputable legislation. Per-
haps a self-governing form of republicanism is the answer? One possible
solution is the free cities of a commonwealth190 or free states in a federation
(the classical ideal of the civitas libera). Do societies that leave the popular
activities to their citizens, who are free to pursue their own ends, have
any chance to succeed in sustainable development efforts? Is customary
law the “invisible hand” that directs local community members toward
political ends?191 Are local community members, through experience,
educated to pursue the right direction toward resources management?192

7.4 Private markets

As indicated, a connection between customary law and sustainable devel-
opment exists. Perhaps that solution is only second best? At issue is the
school of neoclassic economists who fight the “tragedy of the commons”
paradigm193 by introducing closed entry schemes.194 Why escape to cus-
tomary law if the perfect solution is buried in Individual Tradable Quotas
(ITQs)?195 The resource value of this system is equivalent to the market’s
willingness to pay for quotas of herring, cod and other species. Anthony
D. Scott196 describes the march toward the quota and license-based fish-
eries. In many countries the right to fish is transferred by means of licenses
and quotas.197 Similarly, the right to manipulate common, clean air might
be privatized and made tradable by the means of Emission Reduction
Credits.198 According to some spokesmen, ignoring privatization will
result in overexploitation and the breakdown of resources. However, is it
necessarily so? Is the attainment of sustainable yields, by means of dis-
tributive plurality decisions within the framework of the free market,
possible without the exclusion of access that occurs when transforming
public rights into private property rights?

The answer is simply not that easy. A tremendous opposition to the
privatization scheme has been mobilized during the last twenty years. The
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market, instead of being the salvation of sustainability, is defined as one
of the causes of non-viability. “[T]he market is accountable and respon-
sible for its actions, and the market is not and cannot become an equal
partner with the state in the enterprise of sustainable development.”199

Presumably Larson and Bromley are right when stating:

Based on a clear understanding of the nature of property and the axiomatic

foundations of private and common property analysis, we show that the two

premises upon which received doctrine now rests are inconsistent with both

theoretical results and empirical observations. The literature review also

shows that resource degradation can be an optimal response to economic

and environmental circumstances under a much wider range of property

regimes than conventionally accepted . . . Based upon a clear understanding

of common property arrangements we show that the household’s time-

rate-of-use problem does not imply that a resource will be depleted more

severely under common than property.200

The “commons closing up” program has been judged a “misleading
if not harmful” theoretical model.201 We are challenging the “classical
belief” here that the establishment of private property rights will termi-
nate the inefficiencies of resource use under open access.202 Obviously
pure economic efficiency is not the one and only goal. Clearly equal-
ity and justice are vital ends.203 Other objectives include “the main-
tenance of viable natural systems.”204 The customary public property
allocation mechanism avoids the unjust and unequal distribution that
is the result of privatizing the commons. Consequently, under this
mechanism, people are not deprived of their open access resources
rights.205 Satisfying the aspirations of distributive justice does not, how-
ever, simultaneously equate with a sustainable development scheme. How
should common pool societies be organized to obtain long-lasting viable
solutions?

7.5 Arguments in favor of customary law

An important reason for considering self-governing strategies of local
societies is the lack of success of the public control and command systems,
and the often unjust results arising from the market mechanism. Even
the poorest of the poor and the least assertive individuals have a voice
under the customs regime. “Custom surrounds the law and lives within it;
corporate self-regulation, shared expectations and special local and ethnic
practices, are as likely if not more likely to prevent or resolve disputes
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or disorder than the centralized bureaucratic and highly expensive legal
administration.”206

The task I have proposed is that we investigate the conditions of advan-
tageous autonomous decisions in the distributive plurality, under the
auspices of the unorganized public. The legal justice system allows infor-
mal organizations (“quasi-organs”) to establish legal rules. Parliaments
and other governmental organizations do not enjoy exclusive law-making
authority. The capability of open access participants to organize some nor-
mative system coordinating the distributive plurality decisions is imper-
ative. Obviously:

custom may be an informal technique for managing a commons . . . The

managed and organized aspect of customary rights, then, casts new light

on the public rights in roads and waterways. Like the customary rights

of traditional communities, travel and commercial transport occur where

even the public-at-large can manage itself and prevent waste of a resource;

the “unorganized public” begins to seem more like a civilized and self-

policing group. Custom, in short, can tame and moderate the dreaded rule

of capture that supposedly tends to turn every commons into a waste.207

Mandatory solutions developed by informal organizations, which may
be initiated by the few, but accepted by the many, serve as the spark that
ignites and creates new legislation and legal rights. The success of such a
self-governing informal organization relies on its law-producing capacity
amongst members and against aliens, i.e. the competence of producing
customary law. Customary law is not self-viable or sustainable in and of
itself. Customary law is the product of prolonged trial and error. Indeed,
many bad experiences have laid the ground for what we now consider
good resource law practices. Obviously customary law may be harm-
ful to sustainable development if not correctly construed. The key issue
is to investigate under which conditions customary law may effectively
work.

Under traditional economic theory, the question is whether pub-
lic or common property management systems satisfy the private prop-
erty “composition and authority axioms,” i.e. that the property right
is vested in a well-defined group, that acts with a unified purpose, for
socially efficient use. The lack of such well-defined groups is the ultimate
cause of the tragedy of the commons.208 To many economists, compo-
sition and authority elements are inherent to private property regimes.
According to their theory, private property owners constitute the requi-
site well-defined group. These same economists do not consider informal,
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loose-knit public property user groups to be “well defined.” No such group
of private property owners is to be found among open access utilization
systems.

However, there may be other ways to circumvent the lack of group-
identity. Can the solution be found in a restoration scheme policy?209 We
are in the midst of typical collective action problems here. These collec-
tive action problems can be described as the connection between resource
degradation and different forms of management systems. A response is to
force trespassers to take externalities into consideration. Since the degra-
dation of common pool resources is a result of externalities, a workable
strategy is to construct legal systems for externality eradication. A viable
customary law solution must internalize the externalities. Restoration
schemes make this possible.

Obviously, sustainable development is easier to achieve when resources
are increasingly abundant. Situations of scarce resources cry out for careful
consideration. Modern technology is challenging traditional resources
extraction. The question is how to conserve the open access regime under
efficient technology. Are the customary law strategies of the ancient self-
governing societies still possible?

A viable resource management system must be constructed so that it is
workable even though unfaithful servants invade it. What are the condi-
tions for making self-governing conservation regimes work? Perhaps the
answer lies with “self-government.” Victoria Curzon-Price reasons that if
“the right of private individuals to clean air, water, etc. were recognized by
the courts, permitted and appropriate damages awarded against polluters,
one would not even need Emission Reduction Credits (ERCs) to guar-
antee cleanliness.”210 Here Curzon-Price crystallizes the point we wish to
make for fisheries. If future fisheries possibilities were given legal protec-
tion, the fisherman would then be liable to lose his fisheries rights if he
fished hazardously or overexploited the stocks. Once he has over-fished
his quota, for instance, a fisherman should be held legally responsible
either to have his next year’s quota reduced by the amounts over-fished,
or to actively replace the lost bio-mass fish-farming. This is the case for
restoration or reparation.

It is important to investigate the legal recognition of public property
rights.211 Has the evolving customary tort law finally made public prop-
erty rights visible? The possibility of achieving sustainable yields through
free play of the market depends on whether public property rights enjoy
legal protection. Assuming that decisions having environmental con-
sequences are withdrawn from governmental, political control, and if
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private decision-makers are obligated to take public property rights into
consideration when deciding on environmental and resource manage-
ment issues, then sustainability is the ultimate result. Considering further
the “economic man” and the self-interest of individuals, such a position
is still within reach if trespassers are liable for damages to public prop-
erty rights. In strict economic terms, the remaining challenge is how to
integrate the “full social cost of pollution . . . into all private costs.”212

The more general problem is the transition of externalities. The evolv-
ing market system, as a basic resource distribution mechanism, and the
shrinking of the state intervention system in the United States of America,
Norway and most other western societies, necessitate the rethinking of the
market decision framework. My task is to determine the fisherman’s legal
protection for his present and future public property fisheries rights, and
to assess the degree to which today’s system is prepared for sustainable
development. This starting point necessitates my investigating two paths
toward the goal of sustainability. The first is the status of fisheries partic-
ipation rights, hereunder the legal protection of public property fisheries
rights. The second involves establishing the positions of customary law.
How does “the third solution” of public property rights improve the legal
status of fisheries? Is the restoration principle the answer to the “living-
fabric-of-life challenge,” transporting us safely from one era to another?

Even if a market value could be found, the “willingness to pay”
method213 seems legally invalid.214 This method is unsatisfactory accord-
ing to Cass R. Sunstein.215 However, one should not be blind to alternatives
like restoration and “willingness to accept payment.” Both would de lege
ferenda give better solutions, but neither one of these theories seems to
have sufficient support.216 It is really time to discuss whether willingness
to accept payment deserves a better reception. For instance, in State of
Ohio v. United States Department of the Interior, the court found:

DOI [Department of the Interior], in the face of critical comments,

“recognize[d] that the application of willingness-to-accept,” formerly a

factor in option and existence valuation, “can lead to more technical diffi-

culties and uncertainties than willingness-to-pay.” Final Rule, supra note

70, 51 Fed.Reg. at 27,721. The conclusion was reached that, as studies indi-

cated, use of willingness-to-accept – meaning an individual is to be paid to

forfeit his interest in a resource, as opposed to the individual himself pay-

ing to preserve that interest – yielded disproportionally high dollar assess-

ments. For example, one study showed that actual payments for goose

hunting licenses were $880,000 while willingness-to-sell was $1,411,000,

and willingness-to-pay was only $293,000.217
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It seems that neither willingness to pay nor willingness to accept pay-
ment is appropriate. De lege lata restoration or reparation costs, however,
do seem like appropriate damage assessment models for the impairment
of natural resources. Since both instruments are customary lawbased and
developed, one may make the claim that at present the customary law
system seems promising.
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120. See Ragnhild Övrelid, Demokrati eller rettssikkerhet? [Democracy or Rule of

Law?] (Universitetsforlaget, Oslo, 1984).



332 customary law in sustainable development

121. O. W. Holmes, The Common Law (Little, Brown & Co., Boston, 1881),
vol. 1.

122. This is the question Svein Jentoft is posing in his book, Dangling Lines. The Fish-
eries Crisis and the Future of Coastal Communities: The Norwegian Experience
(ISER – Institut of Social and Economic Research St. Johns, Newfoundland,
1993), pp. 117 ff.

123. Ibid., at p. 131.
124. Ibid., at pp. 137–42.
125. Sveinung Eikeland, “Flexibility in the Fishing Commons,” in Svein Jentoft

(ed.), Commons in a Cold Climate. Coastal Fisheries and Reindeer Pastoralism
in North Norway: The Co-Management Approach (Man and the Biosphere
Series No. 22, Parthenon, New York, 1998), p. 99.

126. Some economists also do; see Bruce A. Larson and Daniel W. Bromley, “Prop-
erty Rights, Externalities, and Resource Degradation. Locating the Tragedy”
(1990) Journal of Development Economics, vol. 33, p. 235.

127. Garrett Hardin, “The Tragedy of the Commons” Science (1962), vol. 162,
pp. 1242–1248.

128. Garrett Hardin, “The Tragedy of the Unmanaged Commons” (1994) Trends
in Ecology and Environment, vol. 9, no. 5, p. 199.

129. As regards the autonomy of Tribal Courts, see Mark D. Rosen, “Multiple
Authoritative Interpreters of Quasi-Constitutional Federal Law: Of Tribal
Courts and the Indian Civil Rights Act” (November, 2000) 69 Fordham Law
Review 479.

130. NOU 1988:16 Eigedomsgrenser og administrative inndelingsgrenser, p. 56.
131. F. Marina D’Engelbronner-Kolff, Justice in a Legally Pluralistic Society: A Court

Tale from Sambyu. In Human Rights and Democracy in Southern Africa (New
Namibia Books, Windhoek, 1998), p. 195.

132. See the famous Emperor Justinian’s ban on interpreting the “Institutiones”
(the Roman Empire Codex).

133. Arne Naess, Økologi og filosofi [Ecology and Philosophy] (Universitetsforlaget,
Oslo, 1972).

134. Robert Axelrod, The Evolution of Cooperation (Basic Books, New York,
1984).

135. R. Fisher and W. Ury, Getting to Yes (Houghton Mifflin, Boston, 1981).
136. This is John Nash’s solution, see William Poundstone, Prisoner’s Dilemma

(Anchor Books, New York, 1993).
137. Robert Friedheim, “Fostering a Negotiated Outcome in the IWC” (Reykjavik,

March 1, 1997) Political and Economic Perspectives 6.
138. Article 20(2) of the Pacific Ocean Highly Migratory Fish Stock Convention of

September 9, 2002 illustrates this point.
139. Poundstone, Prisoner’s Dilemma.
140. See Axelrod, The Evolution of Cooperation.



customary law in democratic societies 333

141. See Continental Shelf (Tunis v. Libya), 1982 I.C.J. at 45–47.
142. Hardin, “The Tragedy of the Unmanaged Commons,” vol. 9, no. 5, p. 199.
143. P. Ørebech, K. Sigurjonsson and Ted L. McDorman, “The 1995 United

Nations Straddling and Highly Migratory Fish Stocks Agreement: Manage-
ment, Enforcement and Dispute Settlement” (May 1998) The International
Journal of Marine and Coastal Law, no. 2.

144. John F. Nash, Essays on Game Theory (Edward Elgar, Cheltenham, 1996).
145. Nash, Essays on Game Theory.
146. Jon Elster, The Cement of Society (Cambridge University Press, Cambridge,

1989), p. 272.
147. Nash, Essays on Game Theory.
148. Jon Elster, Nuts and Bolts for the Social Sciences (Cambridge University Press,

Cambridge, 1989), p. 22.
149. Nash, Essays on Game Theory.
150. In general, see Elster, “Weakness of the Will and the Free-Rider Problem,”

pp. 231–265), cf. the transition from “distributive decisions” to “collective
plurality decisions.”

151. Hardin, “Tragedy of the Commons,” pp. 1242–1248.
152. P. Ørebech, “The Repetitive Players Game illustrated by the Regional Fisheries

Organization of the North East Atlantic Convention (NEAFC),” in T. Bjørndal,
G. Munro and R. Arnason (eds.), Proceedings from the Conference on the
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, and
the UN Agreement (Norwegian School of Business Administration, Bergen,
1999).

153. Skinner, Liberty before Liberalism, pp. 28, 34. The example is originally from
Harrington, Commonwealth of Oceania, p. 22.

154. As implemented by Nobel prize winner Amartya Sen, Poverty and Famine:
An Essay on Entitlement and Deprivation (Clarendon Press, Oxford,
1982).

155. Minna Gillberg, From Green Image to Green Practice. Normative Actions and
Self-Regulation (University of Lund, Lund, 1999).

156. Scott Gordon. See also Partha S. Dasgupta, The Control of Resources (Harvard
University Press, Cambridge MA, 1982) with further references.

157. Ernst Fehr and Klaus M. Schmidt, A Theory of Fairness, Competition, and
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8

Customary law, sustainable development
and the failing state

martin chanock

8.1 Beyond Blackstone, Maine and Weber

The argument in this chapter is that in order to understand the possible
uses of a customary law in the third world, where many of the looming
environmental crises are, we need an account of the development of the
idea of customary law there, and that this will be one that differs from
custom as law in European states and European jurisprudence. In par-
ticular the historical trajectory, and a new jurisprudence of customary
law, will have to encompass not only the role of custom tolerated on the
fringes of powerful state legal systems, but its role where states are inad-
equate or incapacitated. Furthermore, it will need to take into account,
which the jurisprudence of custom in European state and legal systems
has historically not done, of the growing role of international organiza-
tions as participants in governance, and of international law in validating
customary laws.

The narrative of the customary law in this chapter is not situated within
European nation-states, and does not revolve around the jurisprudential
issues which arose, historically, out of the increasing centralization of
these states and the claim of the centre to control, and to make, law. This
chapter is concerned with imperialism and its continuing aftermath. In the
European Empires the laws of the colonized were displaced and became,
in relation to the laws of the colonial state, similarly placed to customary
law in Europe. Indigenous law in the colonies lived on the fringes of legal
respectability, tolerated under certain strict conditions. Even after the end
of formal Empire, and period of legal unification by the successor states,
indigenous laws have never quite returned to the legal centre.

In, roughly, the first two decades after the end of empire, a period
of emphasis on economic development through statist expansion and
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control, customary law was marginalized even further, being identified
with obstinate opposition to developmental objectives and the nation-
state and its nation-building priorities. But the spectacular failures of the
development states and the collapse both of their economic models and
their bureaucratic structures, have re-opened the field for the displaced law
known as customary law. Simultaneously there is an increased tendency to
look to the market for solutions to the problems of resource distribution
and management. The issue here is different from that of finding a place for
regional and local ways of doing things within the ordered and functioning
states of the “North.” Where states do not function, custom competes not
with “law” or with “market” but with corruption, anarchy and resource
expropriation by uncontrollable non-state actors. Custom contends not
with “law” or “market,” but with organized kleptocracy, with collapsing
states, and bandit economies.

As the title suggests, the discussion that follows seeks to re-situate the
prevailing jurisprudential paradigms. It suggests that the Blackstonian
view of customary law as immemorial practice was never relevant to the
colonial and post-colonial worlds; that the Weberian model of law in the
legal rational state is not useful in a world of state decline, corruption
and contending sources of power; and that for customary law to be useful
in the new environment Maine’s distinction between status and contract
must be laid to rest.

8.2 Customary law and empire

I shall begin with an account of how the idea of customary law was devel-
oped and deployed in the creation of colonial states, my primary frame of
reference being Britain, and its African Empire.1 The starting point must
be with “custom” as an idea that simultaneously embodies two contra-
dictory stances. One is that it refers to practices that have a high degree of
permanence and stability: but it also refers to practices that have consid-
erable scope for fluidity and adaptability. The tension between these two
faces of custom are always present in discussion, jurisprudential and other-
wise. With this tension in mind, we must, when the notion of custom, or
the world of the customary, is invoked, think about the circumstances in
which each of these stances are being reflected or deployed. For lawyers
the concept of custom is usually deployed in a specific context – that of law
and legality. (Non-lawyers are more likely to be talking about “culture” –
a point to which I shall return.) When lawyers use the terms custom or
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customary law it is within the context of a relationship with state law. Both
facets of custom, its rigidity and its fluidity, exist within this relationship.

In a jurisprudential frame the defining markers of the difference
between the ideas of custom and law are their relationship with the
state. This relationship can only be explicated historically. The meaning
accreted by both words – custom and law – is a part of the history of the
growth of the European state: of increasing centralization of power; and of
the decline in the autonomy of localities and regions and minorities. The
centralization involved the claims of the King’s Courts to determine the
basis of entitlements, the power to settle disputes and to determine rules.
The making of modern law is a part of this story of centralization – the
triumph of the Crown over local powers. But the triumph was not easy
or complete. It involved forms of negotiation with and recognition of
other powers in the forming states. The role given to custom and the ways
it was defined in relation to the state’s law therefore depended on the
completeness and the effectiveness of centralization.

It depended also on the philosophy underlying the state’s law. My
remarks here relate basically to the English common law situation. In
English common law both custom and the common law (that was to
become the law of the King’s Courts) were (and are) based on the notion
of law as something that has been long practiced and built up by accretion
over long periods. The centralizing courts of the King, in developing the
English common law for the kingdom as a whole, purported simply to
find what the law was. They did not claim to make it. While in practice
their version of the common law became the commands of the sovereign,
in theory they were explicating the already existing rights, entitlements
and practices of the kingdom. Any local variation had to fit into this con-
cept of law. Local differences could not come directly into conflict with
centralized sovereignty, and thus legal variations could not lay claim to
recognition on the basis that it was, say, the edict of a local Baron, of a
sovereignty rival to that of the Crown’s. But it could insert a claim that
was philosophically aligned with that of the common law, that it was an
inherent practice of long standing. Likewise recognition could be con-
ceded where necessary to practices as long as they could be presented as
law-like – certainty, longevity etc. – while it could not be conceded to
practices that were newly made as this would constitute a direct challenge
to centralized sovereignty. This is what I mean when I say that the concept
of custom derived its meaning from a relationship with that of law. The
effect was that, rather than being a more flexible version of law (as was a
common understanding), it had to be a harder, less flexible, unchanging
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and unchangeable kind of law before it would be recognized by the state.
Nonetheless the fact that the centralizing state would only recognize local
forms of regulation that were very law-like (longstanding and certain) did
not mean that what was successful in becoming recognized was always
really longstanding and certain. What was crucial was that this was how
it had to be presented and acknowledged.

This becomes even clearer when we move to the period of the estab-
lishing of the European empires, where a different, yet strangely similar,
process of legal centralization and claims of centralized sovereignty took
place within a different configuration of power. In Britain the power of
the state was incomplete: recognition of custom, of canon law, and the
privileges and autonomies of a variety of local corporations were conces-
sions. Though localities had lost autonomy they could still defend some
limited interests. In colonies the central government was more impla-
cably sovereign in the legal sense, yielding nothing to the “liberties” of
those conquered by violence. The colonial states were politically auto-
cratic yet limited in their administrative capacity (both features that were
bequeathed to their successor states). But recognition of custom was a
part of colonial governance because for small administrations with lim-
ited military and police forces it was sometimes politically necessary; and
because it was often politically desirable to secure the compliance of local
rulers by incorporating both them and their modes of governance into the
colonial state apparatus. As before the meaning given to custom derived
from its relationship with state law, not from any intrinsic features, though
the relationship was not the same as it was in Britain.

We can contrast the construction of the realm of the customary in
Africa with the recognition of the laws of the conquered in, for example,
India. In the Indian empire the laws of both Hindu and Muslim were
recognizable – as written sources – and were acknowledged by leading
British jurists to be systematic regulation by “great” religions. They fitted
easily into the general British idea of governing the Empire through the
recognition of the law of the subordinated people (subject to the principle
of repugnancy). In Africa the situation was different. “Laws” did not
appear to be present in the Indian sense to be recognized. What was there
was something lesser which was called “customary law.” But there was an
essential difference between the way this customary law was understood,
and the way “custom” was seen in Britain. In Britain all were subjects
of the Crown and of the common law of the realm – part of the same
state, nation and legal system. Local customs were limited variations:
they did not conflict with the basic premises of the common law, and
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they were not practiced by, or valid for, people of a different cultural or
political identity. In Africa it was different. African subjects “retained” in
theory legal systems that did not share a common community with the
common law, or with different “ethnic” communities within the colonial
state. Indeed it was a vital part of the colonizing project ideologically
that colonizers and colonized were different, that each had laws suitable
to their place on an evolutionary scale. This difference, this exclusion, is
fundamental to the different relationship between law and custom in the
colonial state and that in the metropole.

What developed was the construction of a new realm of law that was
not common law, nor custom, nor statute. It was “customary law” – a
law of and for subordinates – racially and culturally, which was seen as
suitable to their state of evolution. It was recognized specifically because
of their cultural difference; the need to emphasize that difference; the
requirements of governance; and the incapacity of the colonial state, which
was too weak to extend a common law to all and, by the second half of the
nineteenth century not inclined to do so until its subjects were “civilized.”
This “customary law” was not something that was seen as belonging to
geographical localities, as “custom” in Britain did, but to cultural groups.

How could this new type of law be fitted into the jurisprudential schema
that Europe had developed? It was unwritten. And it had not been devel-
oped in a series of precedents by Courts of Record. Nor was it changeable
by edict. So how was it to be known and its content controlled? The state
had to have a way of knowing it once it became a means of governance.
Ideas about it were, as I have indicated, heavily influenced by the racist
ideas about evolution of civilizations. African customary law was com-
prehensible to, and observable by, Europeans only within an evolutionary
framework. In this framework the laws Africans deserved were seen to
be those appropriate to the infancy of mankind, in that way similar to
European laws of very long before. Analogies were often drawn between
early “tribal” Europe and contemporary Africa. Thus while the customs of
localities in Britain had to have longevity and be static in order to prevail
over the King’s law, those of Africa were characterized as having longevity,
and being static, because of a cultural judgement that was made about
African societies, which were seen as having failed to be “progressive,”
as being trapped forever in a state of perpetual infancy. Thus the living
and changing systems of law, which had governed Africans prior to the
establishment of colonial states, were re-conceptualized to fit into a racist
ranking of legal development, as well as into the understood relation-
ship that the colonizers already had of “custom” that it was longstanding
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and beyond living memory. I would stress the enormous influence of
this European jurisprudential idea that custom had to be static and fixed
in order to have legal force combined with the idea that non-European
societies were static in nature, i.e. that their culture was one of stasis as
opposed to the Western one of progressive movement.

This framework for characterizing and understanding the realm of the
customary had profoundly important effects. The western jurisprudential
notions were applied not simply to a small part of a national legal sys-
tem, but to the whole law of colonized peoples, which was, suddenly,
in the eyes of the state, frozen forever, incapable of legitimate devel-
opment and change. However new behaviors, and new customary law
that was evolving, were necessitated by economic change, loss of land,
the impact of the market and the money economy, and migrant labour.
All these factors necessarily revolutionized relationships between gen-
ders and generations; and strangers and kin. But these changed rela-
tionships were considered illegitimate according to the static notion of
custom.

As I have already said, the colonial state had to know custom in order to
use it and thus great new power was given to the interlocutors, those who
became the repositories of the “real” customary law. In a view of custom
that legitimized stasis and longevity, and quite specifically de-legitimized
change, only the old, or those directly informed by the old, could know
the true law, and distinguish it from the claims that were all the time
being falsely asserted as “customary law.” As basic economic relationships
and behaviors changed, it was vital to colonized communities to try to
establish new ground-rules for themselves. But they had no influence over
the making of colonial law at all: the only language they were permitted
to speak was the language of custom. Because colonized people cannot
demand change effectively (without rebellion), they had to find ways of
inserting their claims into a system that the colonial state would hear as
legitimate. So the language had to be that of “custom,” but whose voice
could legitimately speak? Colonized communities were not unified. They
were divided not only ethnically and culturally but each such group was
increasingly divided on class lines between those who were managing to
do well in the new colonial economy and those who were not; on gender
lines; and, most importantly, on generational lines, between those who
were able to assert legitimately their hold on resources (land, women,
the control of the labor of dependents) and those who could not. So, in
the representation of customary law, which was a new formulation of the
colonial state, embodying its view of age and stasis, and which masked a
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necessary world of conflict and change, considerable power was given to a
particular class of the colonized.2 (Also, not to be forgotten here, was the
power given to “experts,” the administrators and anthropologists, whose
interests were served by the continuing reinforcement of the notion of
irreducible difference between the “native” and the “modern,” and who
themselves played an important part in the development of the customary
legal regime.)

8.3 The post-colonial states

The place of the customary law has changed since the end of Empire. We
may identify two phases: an initial one of the growth and consolidation of
the successor states during which they were characterized by an attempt to
establish national unity out of fragmented and ethnically plural polities,
and an aggressive involvement in economic development. This has been
followed by institutional decay and the decline of state-led economic
development. In one way the successor states were more like the old states
of Europe, at least in their ambition to be single sovereignties with one legal
system created from the centre. The new governments were unhappy with
the idea of a dual legal system – one suitable for the “modern” sector and
people and another for the “backward” – or, at best, different. For reasons
of state, as well as cultural pride, the aim after colonialism was to unify the
legal system of the ex-colonial state. The first logical step appeared to be to
make the customary law into state law by codifying it and writing it down,
or “re-stating” it in legal terms, and then to incorporate it as state law into
a national system. This ambition altered the nature of the customary law
by drawing it into the centralized realm of sovereignty. But these were
heterogeneous states, not culturally uniform. To an extent the colonial
government’s creation of the customary law had been an ideal way of
dealing with cultural heterogeneity, at least in relation to legal regimes.
For it could encompass variety legitimately, as being the customary law
of whichever group asserted it. But this mechanism was not open to the
new states that sought to build national identity and specifically saw a
unified law was one way of doing this. They thereby lost an essential
mechanism for dealing with cultural difference. And there was another
destabilizing feature. Once customary law was drawn into the realm of
state law, its disguise as something old and static had to be dropped. Thus,
while the new states were losing the colonial state’s way of dealing with
cultural and local differences through the customary law, they still faced
ever more insistent assertions of new interests that were cast as customary
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legal claims. Partly this was because such assertions were by now a familiar
political metaphor in these states, and partly because the new states, like
the old ones had been, were authoritarian and undemocratic, and other
forms of political assertion were strictly limited.

In addition these states were to become ever increasingly linked into an
international (now globalized) world of economic transactions and def-
initions of economic rights in land and resources. Growing populations,
ever more rapid urbanization, massive migrations within and across bor-
ders, and drastic changes in the terms of trade, altered the conditions
of economic and social life. This was a gradual process, not a sudden
happening, but it was one that accelerated in the development era and
that challenged local assertions of rights to control resources. Develop-
ment created new pressures to define rights of ownership in a range of
resources that could now be “developed” for an international market. This
definition necessarily involved an allocation of legal rights, and therefore
of wealth, from some to others.

In these circumstances how were the successor states to renegotiate
their relationship with the realm of the customary? At this point we can
return to where I started and recall the other attributes of custom – its
fluidity and adaptability. This is, as it were, the “real” (as opposed to
the idealized or “jurisprudentialized”) aspect of customary practices. It
is what prevails when custom is not forced into the relationship with a
centralizing law that I have described. Throughout the developing world,
massive changes affected the lives and practices of communities in relation
to the areas that the legal systems had largely “regulated” by “custom” like
land tenure, labour obligations and kinship. In essence these relationships
were everywhere corroded and renegotiated as the capitalist money econ-
omy spread. Custom was anything but stable in these circumstances. It
was fluid and adaptable, sometimes defensively (nearly always defensively
in terms of self-presentation) but basically pragmatic.

Large gaps had opened between what was represented as “customary”
(i.e. the old ways) and what had in fact become customary practices.
Different sets of behaviors and values were accorded legitimacy by the
state (and its interlocutors) and by communities. Commercial dealings
in land (sale, lease etc.) and control of marriage and descendants were
perhaps the most crucial areas. State-sanctioned custom continued to
recognize rights and concepts that had barely retained symbolic meaning
and had effectively been abandoned. And, as I have indicated, the lan-
guage of custom continued to carry a freight of ethnic politics making it
both a dangerous and a necessary part of political communication. Weak
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states had to deal with diverse political constituencies that were under the
most severe economic stress. Ethnic variety and the concomitant cultural
politics threatened state survival. But these were polities within which
assertions in the name of custom and culture had become a primary part
of the language of the law and state.

We have come to the point at which we are dealing with custom as fluid
in two contexts in the post-colonial state. The first is in the context of
the cultural politics of fragmenting multi-ethnic states in which custom
(even when it is in the form of claims about the fundamentals of past
practices) is now a vital political language, a way of talking about identity
and asserting interests rather than a jurisprudential category or a type
of law. To say this is to stress that there have been important changes in
the nature of custom as a discursive strategy since the colonial period.
At first the colonial state confined its subjects to a backward world of
custom. Now custom represents a claim not just to practices, but to iden-
tity, and therefore to autonomy and self-determination. The second is in
the context of economic development where challenges to local commu-
nities and their attempts to define and protect their interests are often
most severe and where, again, custom is a language which involves not
just a claim of legal right, but again a claim to autonomy and control.
The use of the language of custom within the disputes about develop-
ment is more often than not highly misleading, most especially when
it is linked to the language of “culture.” But it is used mainly because
of the failure of the democratic processes and civic cultures in the soci-
eties affected. And it is also a language to talk against the language of
globalization.

8.4 Imagined worlds: the state and the customary

Under what circumstances, then, will custom be the naturalized language
in which localities, and minorities, speak to sovereignty, and represent
their political and economic claims and inherently embedded, cultural
practices? What kind of state do they speak to in this language? Specifically
in colonial and post-colonial situations it has been a state that has played a
primary role in destroying the viability of local communities, and in which
continuing state regulation reduces the capacity for self-management. If
we are to make any sense of this state we must abandon the Weberian
image of its bureaucratic neutrality. The states involved in these processes
have commonly been predatory and corrupt; at best they represent, as do
states everywhere, the interests and politics of elites.
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We might begin our situating of the place of custom as a language
in these states by considering Ferguson’s account of how development
institutions generate their own discourse, which constructs large parts
of the world as particular kinds of objects of knowledge and “creates
a structure of knowledge” around them.3 In particular, as he says, the
“structure of knowledge” has effects “which include the expansion and
entrenchment of bureaucratic state power, side by side with the projec-
tion of a representation of economic and social life which denies ‘politics’
and, to the extent that it is successful, suspends its effects.” The develop-
ment apparatus is “an ‘anti-politics machine,’ depoliticising everything it
touches, everywhere whisking political realities out of sight, all the while
performing, almost unnoticed, its own pre-eminently political operation
of expanding bureaucratic state power.”4 We shall need to understand
the use of “customary law,” its language and its legitimating devices, in
this light. For invoking such language is pre-eminently a way of mak-
ing political demands in a non-political medium, another “anti-politics
machine.” Furthermore, Ferguson notes, development discourse differs
from academic discourse in that its purpose is to “target” a particular
kind of intervention.5 In particular development discourse emphasizes
the contrast between a backward/traditional and a developed condition.
In the case of Lesotho, the subject of his book, he writes that development
discourse constructs Lesotho as a nation without history, classes, rulers
or politics. The modern “capitalist” nature of the society is “systemati-
cally understated or concealed.”6 Emphasizing the obstinate persistence
of a world of the customary, rather than displaying the political and eco-
nomic complexity of developing economies that have been evolving over
more than a century of capitalism, is an essential strategic mechanism of
“development discourse.” (Sustainable development discourse incorpo-
rating the use of indigenous structure of governance, we may observe, is
now the restructured “package”7 of development agencies, to be applied
to “problems without politics.”8) In this, as before, one of the most impor-
tant development premises is that the target must be “aboriginal, not yet
incorporated into the modern world.”9 Yet, as Ferguson notes, “If the
cultural rules . . . persist, it is because they are made to persist; continuity
as much as change must be created and fought for. These rules may be
‘traditional’, and they may be resistant to change, but they are not inert;
they are perpetually challenged and always at issue, and there is always
something at stake.”10

Throughout the third world, Ferguson writes, one finds the same
“development” institutions, “often a common discourse and the same
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way of defining ‘problems,’ a common pool of ‘experts,’ and a common
stock of expertise.”11 These discourses, as we have seen, are now ready to
expand to incorporate the languages of custom, but whether this language
will then serve the intentions of those who first spoke it, is moot. The rel-
ative powerlessness of those whose language “custom” is might lead one
to the conclusion that “custom” will become part of the discourse of sus-
tainable development, and, like customary law in the colonial situation,
be expropriated from its original users, something that will appear to be
based on indigenous inputs, yet still subject these to larger external ends.
Development projects, Ferguson writes, expand the power of the state
and depoliticize poverty: “alongside the institutional effect of expanding
bureaucratic state power is the conceptual or ideological effect of depoliti-
cising both poverty and the state.”12 The links between the “old” style of
development and the expansion of third world state power seems to be
clear. What is less clear is how “development” will adapt to the reduc-
tion (or the changes) in the power of the state, but it may be that a new
de-politicizing discourse is a part of the process.

There are further features of development discourse that might use-
fully be noted now. One has been to oppose “customary” and “market”
behavior even though it is futile to base a notion of the customary on
non-market behavior after, for all but the most isolated, more than a cen-
tury of intense market involvement. It has no doubt been the case that the
long period of market pressures has eroded the exchange relationships
of communities in which there were (also) other forms of exchange. But
these markets, and the monetisation of exchange relationships, are the
bedrock of societies that can simultaneously maintain lively “customary”
discourse. The existence of this discourse should, however, not lead to
the conclusion that, in communities that live in markets, a customary
discourse that contains elements of a non-market ethos, reflects a time-
less cultural essence and way of life. Secondly, and this follows from the
depiction of the market as divisive, and non-market relationships as uni-
fying, there is the strategy of idealizing a lack of conflict in traditional or
indigenous communities. Yet as McCay and Jentoft write, “Communities
are not always well integrated, homogeneous, co-operative or equitable
in their management of resources.”13 But this image is nonetheless vital
to “symbolic construction.” Another is the discursive construction of the
realm of indigenous practical wisdom in the new discourse of sustainable
development in which certain strategies are, again, de-politicized. In this
discourse, traditional communities are idealized and naturalized as part
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of the ecology and environment and their cultures are essentialized as
inherently conservationist and ecologically wise.

Hardin’s “tragedy of the commons” thesis, and the numerous responses
to it are well treated elsewhere in this book and I shall not recover that
ground.14 During the 1970s and 1980s many development initiatives were
influenced by Hardin’s thesis. The problems of environmental degrada-
tion, for example in areas of pastoralism, were to be remedied by priva-
tization of ranges, commercialization of ranching and sedentarization.15

However, a counter view has since emerged that stresses that the “tragedy”
is not an inevitable result of the absence of the regulation which prop-
erty rights would bring, but a “failure of community,” which occurs
when customary tenure rules were not operating.16 Bromley and Cirnea
rejected Hardin’s view that commons regimes involved “open access” to
the resource. They were, they said, “structured ownership arrangements”
with developed management rules; known and enforced group size; and
incentives and sanctions to ensure compliance. Resource degradation,
they said, inverting the Hardin thesis, “actually originates in the dissolu-
tion of local-level institutional arrangements whose very purpose was to
give rise to resource use patterns that were sustainable.”17 From this they
drew the conclusion that “Interventions aimed at sustainable agricultural
development must explicitly address the social arrangements among the
people as they interact with each other and with the natural resource base
and help build up forms of social organisation conducive to sustainable
productive use of natural resources.”18

The state of play now is not whether resource users can manage the
resource (which Hardin said they inevitably could not) but how – using
what tools and concepts – and how these concepts may be recognized by
an overarching state? The emphasis now is on the social and moral aspects
of user behavior, not simply their presumed and modeled economic
behavior. “Users form communities. Natural resource extraction is guided
by social rules and norms, many of them non-contractual . . .”19 They go
on to say that “community in its moral and experiential” and “social”
meanings is critical to the evolution of viable “commons” institutions,
and that it is community which provides the “normative guidelines” for
these. Furthermore, they note, communities are not simply geographical
nor only sets of transactional relationships, but are “symbolically con-
structed.”20 It is in relation to this that the role of what is presented as
customary is important. In particular we may want to pay attention to the
circumstances under which communities are shattered, and the symbolic
resources that may be used in their reconstruction.
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The post-Hardin analyses place the emphasis not simply on destruc-
tive user behavior, but on the prior loss of control by local communi-
ties over economic resources, and their governance. McCay and Jentoft
argue that the State and the Market are the “two most powerful causes of
community failure. The tragic irony is that these are also the best known
policy prescriptions for Tragedies of the Commons.”21 The “tragedy of the
commons” thesis, Bromley and Cernea write, is about “market failure,”
but these situations need to be approached through the analysis of “com-
munity failure,” by which they mean “. . . the social conditions required
for tragedies of the commons may result from situations where resource
users find themselves without the social bonds that connect them to each
other and to their communities and where responsibilities and tools for
resource management are absent.” Bureaucratic regulation, they suggest,
involves people in relations with a state machinery and personnel, rather
than with each other.22 This paradigm of “community failure” highlights
the possibility of the use of the realm of the “customary.” The shift away
from the “tragedy of the commons” thesis also involves, therefore, a move
away from simple ideas about the exercise of state power over local com-
munities to a view of governance by incorporating local communities,
local authorities and local normative structures into the machinery of
control. (It was almost as if Indirect Rule had been reinvented, but with
a discourse that emphasized local democracy rather than chieftainship.)
In this context the stage is set for a revival in the role of “custom.” But it
has to be emphasized that the transitions between the deployment of this
realm in the processes of the symbolic construction, maintenance and
reconstruction of communities and the specifications of specific alloca-
tory rights and rules, are not simple.

In this context it is important to situate a “customary” law of property.
Rose notes that the standard paradigm in property law, which she finds
inadequate, is that property is either private or public.23 However, a closer
look at property rights in systems of customary law is necessary especially
because such an analysis opens up areas in which customary law is now
highly contested and is something that divides rather than unites com-
munities. The thinking about customary property rights in the context
of environmental management has focused on issues surrounding land
tenure, and associated claims to resources (marine tenure; forestry etc.).
But this is, of course, but a small part of customary law relating to prop-
erty rights. Western legal classifications tend to get in the way here, and
prevent western lawyers from seeing clearly that areas that they might
classify as family law or labor law involve what are often core property
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rights in customary systems. These are not only the conventional and
easily seen matters of inheritance and dowry, but also include the claims
to the labour of women and the younger generation generally, and the
claims to support. These crucial resources in the labor of others are vital
to the ways that people manage their economic lives, and their more easily
seen western-defined resources. Indeed it is these claims to support that
keep the language of customary law alive under circumstances in which it
might otherwise be becoming redundant, such as the increasingly rapid
urbanization of populations and their divorce from dependence on land
and other customary resources. This is now as vital a part of the core
of customary law of property as land tenure systems, but it is the lat-
ter which is the focus of those who would use a revivified “custom” in
environmental management. Yet the claims to support by others are a
part of customary systems based on clear inequalities between genders
and generations, which are not validated by, and are under assault from,
international human rights discourses. Is it possible to imagine the revival
and use of custom in the resource management area, while at the same
time it is under attack in others?

In Rose’s classical paradigm, markets are based on private rights. If they
fail, state management is resorted to. As she notes, this appears to exclude
other regimes. But is a customary form of, say, land tenure, another kind
of regime? Certainly the idealized view tends to treat customary tenurial
regimes as if they were somehow more in the public realm than the private.
But claims to customary rights in land, when advanced by those making
them amongst each other, are not claims to “public” rights. They are really
more part of the law of private property, being claims brought on behalf
of and for the benefit of specific people. It is only when customary claims
are made on or to an authority beyond the group concerned, when they
have to be validated by a superior authority, that they take on a public
character, and they appear to be a way of establishing prior property rights
by a means that involved neither the market nor the state. The “public” or
“communal” aspects of customary land tenure were developed to defend
communities against expropriation by outsiders.24

In the post-colonial world there is a problem for people in states in
which the formal legal system continued to recognize “customary” tenures
that were not adequately defined and defensible in law. As we shall see
below, this issue has been highlighted where, as in Australia and post-
apartheid South Africa, states now want to recognize customary tenure
but are experiencing great difficulties in defining its content in terms
that are satisfactory both to the state’s law and the people whose rights
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are at stake. In some cases customary tenures are threatened as outside
investors seek to control a resource, in others by the increase in the num-
bers of people seeking a living from already marginal resources. Control
of “common property” like grazing lands, marine resources or forests thus
needs to be maintained under changed political and economic conditions:
different state structures; different economies and economic policies; dif-
ferent laws; and different population numbers and changing definitions of
group membership. The customary law that regulated access to a resource
in the past has now to be adapted to a changed political environment, as
well as a new developmental ethos in which state governments focus on
the maximization of national product, and the institutionalization of the
market.

The processes of creating a customary law by negotiation between
states and communities that I described for the colonial period remain
in the post-colonial world. Customary law remains as a relationship
between state and localities. It remains a particularly important politi-
cal language for the localities because these characteristically live within
non-democratic states in which there is little popular participation in
policy-making, and, even if there is, economic policies are dominated
by state-focused development projects and a process of quasi-legitimate
or corrupt extension of control over resources. As with any analysis of
the use of a language we must be concerned with issues of audience in
the use of the language. Here the crucial issue is whether the language
is being spoken inside the community, or to outsiders who threaten it.
In representing local interests against a hostile state, as I have suggested,
a language of unity and community will be spoken, which is less evi-
dent when there are disputes within the community about customary
rights. In the colonial period customary law was mobilized to advance
and defend gendered interests in property resources and its use to protect
sectional interests remains an important part of its rationale. In periods of
“development,” as new economic opportunities present themselves, wide
differences of interest have typically developed between those customary
claimants who wish to maximize their access to resources for commercial
and entrepreneurial reasons, and those whose strategy is simply to defend
the access they have. Many of the difficulties in understanding customary
law are caused by the conflation of the search for ways of using customary
law as a mode of regulation with the ideological search for alternatives
to private property and the market. The “other” becomes the source of
the communal, but it is a western model of the “communal” that is being
found.
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There are other reasons why the idiom of custom is so important and
these relate, as I have said, to the fragmenting communities under severe
economic pressure, in which issues of identity and belonging are cru-
cial both materially and symbolically. The issues of belonging are made
complex by the huge increases in the pace of urbanization, and the growth
of new forms of labour migrancy, both under conditions of severe eco-
nomic disadvantage. Home is both a welfare safety net and a symbol,
and is simultaneously lived away from and lived with. The departed are
both separated from and attached to community. What is the role of
these non-traditional people in the formulation of “customary” defences
of the unshared traditional way of life of “their” people? Absence does
make the heart grow fonder of symbols and symbolic discourses. In this
sense urbanization, the major feature of the economies within which the
threatened resources are embedded, has intensified rather than weakened
the grip of custom-based discourses. Issues of group membership and
group governance are crucial to the success of any custom-based regime of
resource management but they cannot be simply solved or clearly defined
as long as they derive their ultimate legitimacy from a vision of cultural
membership, because this would include those “absent” members who
do not use the resource. As I shall suggest at the end of this chapter con-
tractual arrangements may be a more practical way of limiting the group
to actual resource users.

In considering the use of customary law as a policy resource in the
construction of working systems of sustainable development, there are,
therefore, a number of things to bear in mind. One is that one should
not overestimate the depth of the “customary” element in terms of age
and embedded cultural practices. Secondly, one should nevertheless not
underestimate the legitimacy of the language of the customary in the tac-
tics of representation of local interests. Likewise, while one should not
overestimate “custom” as representative of the interests of all involved in
a group or locality, one should not underestimate its necessary role in
defending localities against state and private predation in the mobiliza-
tion for development. In considering alternative statutory/bureaucratic
or contractual regimes for resource use one needs to maintain in the
forefront the impurity of the administrative machinery of the states, and
the reasons for the lack of both cultural legitimacy and current faith in
the security and equity of contract. It may be possible to overcome these
factors by the construction of local self-management structures to admin-
ister consensus-based regimes but these will be unlikely to work unless
set within the structure of a democratic and incorrupt state. Without that
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custom will continue to appear to be, (and to be) the most secure way of
salvaging what can be of local control.

Western-inspired environmentalism has had a large and increasing
impact on the most recent phase of development policies followed by the
governments of the colonial successor states. In the context of increasing
populations; the demand for the maximization of gross national product
and exports to service the needs of growing urban populations; and ris-
ing demands and increasing debts; these states had embarked upon an era
of aggressive economic development. However, it eventually came to be
understood that the overexploitation of vulnerable economic resources
placed their sustainability at risk and also endangered the existence of
peoples who depended on them. This has led to a position in which peo-
ple and environments were conflated and the preservation of a “way of
life” became a part of the environmental mission (which is clearly jus-
tifiable in situations of forest, marine resource and range destruction).
Environmental ideology could in these circumstances easily slide towards
social preservationism – i.e. towards a stance that placed value on the
preservation of cultures and the customs that were perceived to be nec-
essary parts of cultures. The issues of the sustainability of resources and
the protection of the people who depended on them has thus been con-
ceptually linked to the issue of the preservation of the “cultures” of those
people, and this stance would clearly favor the use of the “customary” as
the primary instrument for the regulation of the use of those resources.
A customary wisdom (rather than the quite different material, techno-
logical and political circumstances of the past) is held to have protected
the resources in the past and to be best adapted to the future. However,
one should note also that the idea of “sustainability” is new, and not a
part of old wisdoms, because it has arisen in conditions of new pressures
on depleting resources due to intense overexploitation. What “sustain-
ability” requires are types of regulation, of care and control, which were
unnecessary in “customary” times, and that will be new measures with
old justifications.

Changing state strategies in economic development have also produced
new divisions in local communities. State policies may open up the way to
newly legitimized ways of claiming exclusive control over resources, and
new responses, using the language of custom, will seek to utilize or to con-
test new opportunities. However, development policies may also facilitate
the introduction of outsiders, just as, in any case, the integration of local-
ities into new nation-states has done. The invocation of the customary
to resist this will emphasize traditional conditions of group membership
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and will invoke solidarity and unity. Among the challenges to custom in
the era of development is that new economic policies, opportunities and
activities produce not only challenges to the definition of who is enti-
tled to a resource but also profound challenges to the established norms
of resource use. One of the enduring problems for local entrepreneurs
who throughout the colonial period and beyond, have sought to enter
new markets has been to reconcile new behaviors in relation to buying
and selling land, labour and goods with economic and cultural expec-
tations developed in another economy.25 These processes have intensi-
fied and continue to create severe social divisions. The construction of
states inevitably changed the parameters – the boundaries and member-
ship – of the “communities” that could claim access to resources. Internal
migration takes place within states as people, often losers of claims to
land in their own localities, seek to use what appear to be unexpropri-
ated resources. The issue that arises within any state is on what legal
and ethical basis to exclude such members of the national community
from the local community that has a customary claim to the resource,
where that customary claim is not validated by the national laws of prop-
erty. But in the realm of the customary, in order to speak legitimately,
one cannot reflect division without fragmenting the cultural identity on
which the legitimacy of custom rests. Thus custom cannot be “descrip-
tive,” or be a language of pragmatism, and this creates serious difficulties
for its use as a pragmatic and legalized basis for economic and social
relationships.

If custom is not a language of description and is one that is used to
mask sectional interest and advantage, how then can it legitimate itself
in cultural terms and become an alternative discourse of justification? To
answer this it is necessary to consider which alternative normative visions
it draws on, and which notions of community it echoes. To be usable as
a basis upon which the legal claims to the resources that support life can
be made, not only must these visions be powerful, but they must be able
to be linked in real ways to both the preservation and revitalization of
divided and threatened communities. And they must be utilizable against
alternatively justifiable “national” demands to benefit from resource use
that will resist efforts to encapsulate and protect for local benefit.

Within the context of state structures there are other difficulties in using
custom. States will try to write custom, especially when it founds a claim
to resource ownership and use. The most powerful in local communities
will usually benefit from the placing of custom partly within the state’s
realm, as this will sustain their claims both externally and internally. Those
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less powerful may hope to sustain custom without incorporation and to
ground it in culture and identity rather than the state. The outcome can
be different worlds of custom, both speaking the same language, but less
than congruent in both content and justification, especially where, as is
frequently the case, the state itself uses, partially, the language of custom
within its bureaucratic project.

Even if it is accepted that customary law changes as circumstances
change, the underlying ethos and rationale of the customary law of rural
populations who are being stressfully incorporated in market systems
remains linked to pre-capitalist economic and social practices. But the
circumstances with which the new customary law has to deal are those
of intensified capitalist exploitation of resources that have been absorbed
into wider state and global economies. The capacity of the discourses and
values of custom to cope alone with this disjuncture must be doubted.
The century of integration into world commodity markets does not make
these discourses false in a cultural sense, for they are clearly a part of
the processes of adaptation. But law, which is concerned (particularly
in the realm of property) with clear definitions of rights, is interested in
the issue of truth and falsity in a way in which interpreters of culture are
not. Custom-based claims in the realm of property involve some people
benefiting at the expense of others. In legally validating the underwriting
of these advantages a broad sociological view of custom as validly change-
able is not really helpful and can function to mask real inequalities that
have developed in the processes of economic change.

8.5 After the state; beyond Weber

State control over the realm of the customary may well be quite differ-
ent where the state is weaker.26 Okoth-Ogendo has written of the “totally
inadequate conception of law and its relationship to power in Africa.”27

We must, therefore, depart from the Weberian model of the state, of
law and of bureaucracy. Law, Okoth-Ogendo says, is not based in these
states on determinate rules that provide bases for predicting or evaluating
authoritative decisions. He identifies two features of both the colonial
and post-colonial state in Africa – bureaucracy and coercion. Bureau-
cracy, he writes, is completely dominant in a context in which there is
no such thing as civil service neutrality. Ghai confirms that in develop-
ing countries “general norms play a secondary role.” Both socialist and
capitalist economies in developing countries, he writes, “are essentially
administered economies, where the license in king and discretion is the
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norm . . . As the state is the primary instrument of accumulation, cor-
ruption is endemic, woven into the very fabric of the apparatus of the
state.”28 Clientelism, sustained by regular favors, is the basis of political
support; public control and accountability are absent. In this State there
is no scope for social autonomy, or rights of association. Thus within
them the remedies for misuse of resources, like the locally controlled
and governed institutions, which are set out in the theoretical literature
(see above), were and are politically impossible, except where the state
became so weakened that people were able to withdraw from its domain
and evade its laws. Hutchful describes the process as one of “shrinkage in
the competence, credibility, and probity of the state,” “state decline” and
“political decomposition.”29 And he observes a deflation and reallocation
of state power, a “dispersion of social, economic and political life away
from the state and towards more enclosed, self-reliant local and horizontal
entities.”30 All this amounts to a “severe erosion of the de facto reality of
the state in many African countries,” a condition of “state debilitation.”
Devisch’s analysis of a post-colonial state collapse notes a revival of “vil-
lagization” as state law and justice disappear; institutions and realms of
security shrink; and the focus of the “collective” returns from state to local
communities.31 This raises the wider question of whether a state-ordered
“legality” was ever really constructed by the colonial successor states. It is,
de Boeck says, difficult to determine where the state begins and where it
ends and what “precisely legality and illegality or constitutional or uncon-
stitutional in the African context means . . . In varying degrees, one could
say that, paradoxically, unlawfulness, arrogant arbitrariness and illegality
are the only elements that put an increasingly fictional ‘state’ in evidence
and continue to make it visible.”32

It is tempting to seize upon these developments as opening a new space
for customary law and local self-management. As the era of statist devel-
opmentalism in the hands of a predatory form of state recedes, can a new
custom-based normative order be the basis for a working legality? Will
this be helped by the international developments described below, which
have made the major institutional and discursive partners no longer the
post-independence states but NGOs, the World Bank, international orga-
nizations, and aid donors? Ideally the answer would be that the collapse of
predatory states, or even just of the development states whose destructive
vision Scott describes in Seeing Like a State,33 creates an environment for
the development of a customary law linked to sustainable development
practices. Seeing like an NGO, even seeing like a Bank, might be less dan-
gerous to local communities than seeing like a state. But state illegality and
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state implosion can lead to the uncontrollable exploitation of resources
by new forms of organized violence (as in the cases of diamonds in parts
of Africa) or by virtually “lawless” states that can use the language of con-
servation to exclude competitors and ensure the profits of corrupt elites
(for example game “conservation” policies in Kenya, Zaire and apartheid
South Africa). Once again any account of relationship between sustainable
development and customary law must take account of not only the world
of jurisprudence and the Rechtstaat, but the realities of the successfully
corrupt states, and of imploding and collapsed states.

One of the problems related to law in the post-colonial world, which
bears on the possible development of customary law, is that of language.
One of the major reasons for the ineffectiveness of state law has been that it
is usually written in, and conducted largely in, certainly at the higher levels,
the language of the former colonizer. This in itself makes it inaccessible to
most of the population of these states. A return to customary law in much
of the world implies what it did not in the European states from which
the jurisprudence of custom is derived, a returning of the law to local
linguistic communities. In countries characterized by linguistic plurality
this has obvious implications. For a customary law to be real within its
community it must be in the language of its users, not that of the colonial
language used by the state’s elites and the state’s law (and not in the
more distant language of international legal discourse). Fragmentation is
inherent in this process of linguistic pluralism, which would take states in
a direction opposite to that of legal unification, which was the lawyers’ and
the national elites’ goal after independence. But this ambition has failed.
As Ake writes, “The state is in effect privatised: it remains an enormous
force but no longer a public force; no longer a re-assuring guaranteeing
the rule of law but a formidable threat to all except the few who control
it, actually encouraging lawlessness and with little capacity to mediate
conflicts in society.”34

The model of development that reigned in Africa in the decades fol-
lowing independence depended not only on what Ake describes as the
“rising tide of statism,” which proliferated bureaucratic apparatuses and
an associated parasitical class, but also on the associated development the-
ory, which regarded political authoritarianism in a positive light and plu-
ralist democracy as an obstacle to development.35 Customary law, which
implies a degree of local participation, had little place in this paradigm.
Its challenge is to see whether it can be part of the new paradigm of demo-
cratic participation in the state, and in development, and it is within this
political framework that any program to make use of customary law must
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ultimately be considered. Ake suggests that there is a cultural basis in
Africa for a law that does not treat people as social atoms and legal sub-
jects but that rests on a sense of cultural identity derived from kinship and
shared cultural experiences, a law for those who are not part of a “general
public” but a “primordial public in their communities of origin.” The
“lawless governance” of the post-colonial states, he suggests, violates the
sense of a rule of law in communal societies; “rules which encompass val-
ues, norms, customs . . . which encapsulate the society’s total experience
(and) apply not to abstract persons but to real human beings. In the end,
the logic of Africa’s communal tradition and values is one for which the
modern state is simply incompatible.”36 All of this suggests that a polit-
ical and legal strategy that aims at increasing the role of customary law
in the development process, even if it focuses only on the management
of common resources, must be a part of re-imagining the state and its
relations with its subjects in communities. Once again we return to the
customary law as part, not simply of local communal societies, but of the
relationship between these and the state.

The recognition of the customary certainly raises fears among lawyers
about the challenge it appears to present to the legal sovereignty of the
state, and it does make inroads into the state paradigm at a time when
rule-of-law-based constitutionalism guaranteed by a fundamental law of
the state has become globally virtually unchallengeable as the basis for
legitimate politics. But constitutionalism, and the idea of a constitution,
was not always tied obviously to this kind of model. As Rose puts it
“Constitutionalism in the model of the ancient constitution was a vision
of a fundamental law deriving from long-standing ways of doing things,
justified either by the sheer antiquity of the practice or by the wisdom
and subtleness that antiquity signifies.”37 From this point of view the
customary law is not a challenge to the African state but a part of its con-
stitutionalist fabric, embodying its fundamental law far more effectively
than the written constitutions so cynically ignored by rulers. As Rose
continues, the term constitutionalism “could be understood to apply to a
great range of practices so long as they were seen as fundamental law.” In
the “broader sense . . . the ancient constitution encompassed all kinds of
long established laws . . . practices, customs and local privileges . . . that
were thought to be constitutive of a given political realm . . .” It was from
this set of established practices that the body politic derived its proper
identity.38 African legal systems constituted in this manner could form
the basis of the different kind of state that Ake envisages.
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While there may be justification, from the point of view of western
jurisprudence in functioning political democracies, in the objection that
the legal validation of “new custom” subverts the political process by
subjecting people to binding legal obligations in a manner not envisaged
in the constitutional processes, this is not an objection that can realistically
be made in states with irregular and corrupt legal and political processes.
The state model within which the western concept of custom was formed
does not exist in large parts of the world. Indeed it is precisely the absence
of a working state, of political democracy, and of a sense of national
community, that makes “custom” such an important part of the political
language of many polities. This language is not necessarily connected to
an ongoing world of customary practices or system of customary rights.
In these circumstances a continually evolving customary law is a necessary
feature of new states that have failed to construct the kinds of legal system
that were envisaged at the time of decolonization.

It follows from my emphasis on the various forms of state incapacity
and collapse, which forms the institutional framework in much of the
third world and which now provides the institutional setting for a use
of customary law, that we should investigate the other forms of gover-
nance of development in this period. In recent years there has been an
enormous increase in the role of NGOs in the conceptualizing, planning,
delivery and administration of development and it can be argued that the
administrative bureaucracies of recipient states are no longer at the core
of development administration. Thus these processes are already to a high
degree in the hands of non-state actors, which are not catered for in the
usual legal paradigms. It is not simply the large northern-based NGOs
that I have in mind here but the “voluntary activism” of tens of thousands
of grass-roots agencies that are at the heart of the sustainable development
movement. Fisher writes that “a non-governmental revolution is already
sweeping the Third World” challenging the scope of top-down decision-
making.39 At the 1992 United Nations Conference on Environment and
Development in Rio, 20,000 participants representing 9,000 organizations
attended the parallel Global Forum.40 This expansion of the NGO sec-
tor is an essential part of the governance of sustainable development and
is, rather than the weak and compromised state institutions, the crucial
environment into which use of customary law should be injected. It is
also probably the most responsive precisely because so many grass-roots
NGOs are locally based and work through empowerment of and respon-
siveness to those “below,” and because, unlike states, they are specific
vectors of the practice of sustainable development. As NGOs mobilize
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forms of increased participation of far larger numbers of people in what
has previously been thought of as “development administration” – a place
for experts – so one could expect a far larger tingeing of all the processes
with customary ideas and practices, which will come from the bottom up
and be a part of the process of participatory development. The relation
of these developments to states and their processes will depend on the
nature of the polity but it is clear that new forms of mobilization are com-
peting with and sometimes taking over governmental functions in the
development area. The power and the strategies of the large NGOs may
be illustrated by Oxfam’s statement on land rights in Africa. It describes
the current situation as a form of “. . . land grab reminiscent of the
original scramble for Africa . . . involving mining investors, tourist spec-
ulators, ruling elites and corrupt chiefs.” States are clearly not seen as the
appropriate defenders of the rights of their own inhabitants. In the face of
the states’ “resource and capacity constraints” and “lack of political will,”
Oxfam assumes the role of “helping communities to become more aware
of their rights” and “determining how best to demand and defend them,”
as well as the external diplomatic role of “vigorously” lobbying powerful
donors.41

It is through the NGOs, therefore, that the international norms relat-
ing to customary sustainable development are now being developed,42

both because of the NGOs’ initiatives, and because local people now seek
linkages to the international world through NGOs, often to bypass the
nation-state. Theorization of the role of customary law in relation to third
world states cannot be done in the framework of western state models and
western jurisprudence, but must come to terms with the realities of the
current state forms, and their interaction with NGOs that often have
greater financial and persuasive resources than states. These unaccount-
able and largely external agencies can now play a role in the development
and validation of “customary” regimes, which may augment or bypass
state and community. We need, therefore, to consider the extent of NGO
influence on the development of sustainable development norms both
locally and internationally and the tremendous growth of environmental
NGOs as an integral part of environmental politics and governance. Our
analysis must have a perspective that not only understands the dimin-
ishing states as they are, but one that integrates the internationalized
non-state role into governance of localities. A top-down analysis of states
and law underestimates the ways in which NGO and grass-roots move-
ments are developing a partly local and partly internationalized set of
ways – discourses, approaches to institutions – in dealing with sustainable
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development issues. This may not be “customary law” in some long-term
culturally embedded, or time immemorial practice sense, but it is the
extra-state normativity that we must consider.

The activism of the NGO sector does raise new questions about the
discursive construction of customary law, and the way in which it can
become divorced from customary practices and become the work of envi-
ronmentalists and development agencies. In a landmark article Zerner43

has examined the “historical changes in the discursive construction” of
customary law in an area of Indonesia. He notes that the intention of early
codification of custom in the late nineteenth century was the regulation of
access to commercially exploitable resources and was the result of collab-
oration between colonial officials and local elites. In recent decades there
has been what he calls a “second era of inscription.” Legal and environ-
mental scholars “promoted and produced sasi customary law as a living
armature for the construction of biological diversity, sustainable develop-
ment and social equity in village communities . . .” Colonial texts have been
deployed, he writes, “as if they reflected social realities rather than colonial
refractions of social facts.”44 Quite specifically he sees a recently recon-
structed sasi being set up as a legal counter-culture. The reconstruction of
sasi is “deployed in the service of support of local community autonomy
in the face of perceived private sector and central government control of
local resources.” This is a process that he sees as going on throughout
the developing world. In this process, information and imagery flow in
a variety of directions. “Cosmopolitan groups . . . represent themselves
as speaking for local communities, and they situate marginalised groups
within powerful international discourses on human rights, indigenous
communities, conservation and environmental sustainability . . .” In the
other direction indigenous leaders “are learning to speak the environmen-
tal discourses spoken and legitimated by international development and
conservation agencies.”45 This contemporary re-mapping of custom and
community employs new terms of social equity and community resource
management “as if communities were spatially and temporally stable.” As
Zerner says, acts of documenting customary law are not transparent rep-
resentation but a form of advocacy. From the perspective of the “national
environmental elite,” local “conservation practices” have to be invented if
not found, because the construction of customary law in this way makes
it a legitimate site for “progressive interventions.”46 But the customary
laws were never the “coherent products of a purely local community . . .
Rather, these practices and their textual embodiments were and con-
tinue to be hybrid creations shaped by a multiplicity of authors . . .”
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And he also emphasizes the role of “non-governmental activists for social
and environmental justice” on creative deployment of customary law.47

This reinforces the points made earlier: administration captured and used
the language of custom in both colonial and post-colonial situations, so
while it may start off as local communities, or elites, talking to the state,
custom became an idiom in which the state talks to the communities. And
as state dialect dominated, so it regularized practices, which is the only
way of seeing them administratively. In the new phase a new international
dialect has become a part of the language of custom, and a new dialogue
between local communities and international partners supplements, and
may be replacing, that between communities and the state that had been
the locus of formation of customary law.

To understand the relationship between sustainable development and
customary law and the possible uses of customary law one must, therefore,
understand the ways in which the discourses and practices of customary
law have been evolving along with the now related discourses of sustain-
able development and human rights, because these are now interlocked
and interleaved discourses. Current versions of customary law, as Zerner’s
study suggests, represent resources for the major strategic players in policy
processes and discursive construction. In these policy processes the con-
struction of customary regimes as democratic and egalitarian is a prime
step in construction of environmentally sensitive customary law regimes.
Zerner writes, “By projecting a conservationist past onto current sasi
practices, these interpretations authorize supportive actions by important
central governmental and non-governmental actors . . .” These interpre-
tations, he continues, are “enabling fictions. They create discursive links
between past and present, channeling meanings and energies, projects
and potential financial flows of powerful, cosmopolitan centers to singu-
larly remote locations . . .”48 However there is often a cleavage between
the new discourses and the actual local practices because of connection
of the new “green” version of custom with government authority and
controls. And this increase in control over resource use is associated with
opportunity for corruption and diversion of profits.49 All of this points
to the difficulties of making “allocational” decisions (even when cast in
the language of local customary law) in circumstances of administrative
corruption and degradation, lack of democracy in political cultures, and
huge differences in power between central and local agents.

The non-localness of the revived custom pointed to by Zerner is
underlined by the sale of newly defined customary rights to outside
entrepreneurs. The existence of markets make any closed customary
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community very hard to sustain. If, as Ostrom says, the keys to governance
of the commons are the participation of the appropriators in creating and
maintaining the regime, and ability to restrict use of the resource, the
existence of markets all too often means that local users do not have these
keys. Zerner’s discussion indicates the links between the use of customary
law and national endorsement, and that it is endorsed on the state’s terms.
It is the state that deals directly with international and national corpora-
tions in granting of concessions for resource use – e.g. timber – and the
state that may or may not invoke a regime of customary law to manage
the resource. It is vital that we note the connection between the rise of the
new custom-based discourses and the intensified resource destruction,
and in so noting that we do not assume that customary words will con-
trol the practices. In the 1990s, Zerner writes, “NGOs continue to search,
through time, and through Indonesia’s vast coastal and forested territo-
ries, for local institutions and practices, and values that may be deployed
in the struggle to effect changes in inequitable, even oppressive, relation-
ships between central national government and capital intensive private
sector . . . and local communities . . .” This resuscitation of community-
based management, “part of a much wider move in the strategic politics
of the environmental movement . . .”50 can also be a part of the strategy
of the state. The discovery of customary law is used because there is no
other discourse that legitimates either local self-regulation, or property
rights acquired and governed by non-market and non-state means. All of
this, it should be emphasized, is taking place not in the context of peace-
ful discussion between jurist, anthropologists and administrators, but of
widespread violent resistance, even where the state has not imploded, to
the destruction of resources by outsiders. State “recognition” of custom-
ary law is in this context a part of a process of mediating the violence of
opposition by using a differently focused vocabulary in which to speak
about the processes.

In this context we should also consider Keebet van Benda-Beckmann’s
important and insightful discussion of the interaction between NGOs,
indigenous peoples and the new discourses and, practices of environ-
mental protection programs at the grass roots. She observes the ways
in which indigenous peoples have been constructed as keepers of the
environment, a “static and idealistic image.” As she points out the “indis-
criminate emphasis” on the ecological role of some indigenous people,
and the “static approach underlying the assertion that people have lived
the same way for time immemorial” might place “severe restrictions” on
their lives. There are, as she points out, “very few indigenous peoples who
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manage to develop a sustainable lifestyle” once technological inventions
and new social and economic opportunities become available to them.
Indeed there is “ample evidence” that given new technologies indige-
nous peoples, far from demonstrating inherently superior environmental
wisdom, exploit their environment beyond sustainability. One should not
assume therefore, she writes, that customary knowledge and practices will
provide directly applicable solutions to rapidly changing environments.51

It is the NGOs, she points out, which now serve as the interlocutors
between indigenous communities and states and international donors,
and as vital players in the implementation of environmental protection
programs at the grass roots. It is often through NGO-implemented pro-
grams that the concrete practices of sustainability will be developed.
However, the NGOs’ world of “black and white stories and colored
photographs”52 is given to the creation of stereotypes to generate public
support. These, she says, could ultimately threaten those peoples who
fail to meet stereotypical expectations. The tension between the worlds
of complexity and change and that of public stereotypes is dangerous
and the reliance on NGOs as intermediaries encourages a homogeneity
of perception of indigenous peoples and threatens their ability to manage
their own processes of change.53 The NGOs, in other words, not only
take on state functions, but (see below) “see like states.” NGOs, in taking
over state roles and functions in the development process, will govern
rather than represent the indigenous people. And, in doing so, they will
be infused with a stereotypical environmentalism popular with western
donors. Only those customary practices that fit this model will have a
chance of being legitimized as customary law.

8.6 Custom and democracy: the need for a new jurisprudence
of custom

I have discussed the contexts and pressures under which groups seek to
frame and validate notions of rights by attachment to the past practices
and visions of community, rather than by adaptation and change on the
basis of democracy. Peter Ørebech points to the conflict between cus-
tomary law and democracy, and to him a major problem in validating
claims based on custom is that they are produced outside of legitimate
parliamentary democratic processes. He asks by whose right a minority
customary practice is transformed into a law: “the purely formal notion
of democracy excludes custom from the formulation of law.” However,
while this may be a problem for certain states in the West, in many parts



366 customary law in sustainable development

of the world not only are democratic processes not the source of state
law, but the western Weberian rule-governed, bureaucratic model state
and its legal rational law are also absent. Instead of thinking only of the
conditions for incorporating custom into state law, we need to think in
terms of going beyond the state as it has been constituted in the last
decades. The legitimacy of a customary law has long been a challenge to
the jurisprudence of the West, dominated as it came to be by the idea that
law was an expression of state-organized sovereignty and was produced by
courts, kings or legislatures. The lawyers’ attachment to state sovereignty,
centralization and unity overwhelmed analyses that situated law in com-
munity practice, or in Volksgeist. The latter were worlds of legal darkness.
Even Henry Maine, the most attuned to the world of the customary of
all the English jurists, thought that early peoples were “enslaved to cus-
tom” and that overcoming this was the aim of “scientific jurisprudence.”
Bentham’s view of customary law captured the positivist approach: “here
is no rule established, no measure to discern by, no standard to appeal
to: all is uncertainty, darkness and confusion.”54 Yet this jurispruden-
tial framework of the relationship of positive law to custom, a part of
the history of the rise of effectively bureaucratized, centralized states is
irrelevant and inappropriate to new needs. The western jurisprudence
of law and custom is meaningless in most of the world. Not only is the
model of the state inappropriate, but so is the model of customary law
that was developed to fit the claims and demands of this state. For in that
model customary law had essentially to be a passive acceptance of a deep
structure, ancient and unchanging: a reflection of a Volksgeist – as Maine
put it, “the customary law under which Indian village communities had
lived for centuries.”55 Only the sovereign could make and change laws,
and the idea that the realm of the customary involved a changeable world
of agreed mutual activities could have no place in a statist jurisprudence
because of the challenge to sovereignty that this involved. It is here that
we must turn away from positivism towards both the realist and plu-
ralist paradigms because both of these emphasize the limited role that
state law has, not only in the normative universe, but also in its use as
a means of settling disputes. State law is only a part of the normative
universe of those who live in the West, and state courts settle remarkably
few disputes. Even the “shadow” in which it has been rightly said, people
“bargain,” is often cast by norms other than state law. In any case in the
collapsed or collapsing states in parts of the third world it seems irrelevant
to be debating the precise nature of the difference between law and other
rules.
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A new jurisprudence of custom will transcend the opposition between
the ideas of the “customary” and the “modern,” which underlies much of
the western lawyers’ understanding of customary law. This is vital if using
customary law is to become a part of environmental management. It is
not simply a matter of acknowledging that customary law is not fixed and
unchanging but can be used as an instrument of flexible adaptation to
environmental crises. Before it can be so used, it must not be mistaken as
representing pre-market forms of social organization. Communities that
now draw on customary law and its concepts have been involved in the
market for over a century. Like societies in the West, some members seek
to modify or resist the logic of the market, others seek to turn this logic
to their advantage. Both can use the language of custom. The discourse
of ecology and its particular construction of “custom” often appears to
validate the inherent rationality of “pre-development” or “pre-capitalist”
economic activities. But we need now to use the idea of customary law in
the new situations of population increase, globalizing markets, resource
degradation/exhaustion, state taxation and predation and technological
change. Custom in the sense of past usages is clearly irrelevant (except
as a source of symbols). Custom must now be seen as new “community”
based responses to these pressures, and implies no inherent “non-market”
response. Much of the study of and comment on the realms of traditional
and indigenous has been largely in the hands of those who are hostile
to “markets” and “globalizing” and neo-modernity and could well tend
to underestimate the responses, and to mistake the direction, to new cir-
cumstances that can be made within the idiom of indigeneity. Indigenous
peoples’ readiness to advertise using cultural symbols and to place their
art and stories, among the most intimate symbols of their cultures, in the
market place, and to profit from them, is illustrative of this.

8.7 The post-development paradigm

Current international requirements of what the post-colonial states
should be pose new challenges for the utilization of the customary law as
a tool for sustainable resource use. The model of the top-heavy dirigiste
state, directing and controlling the economy, has now been replaced (at
least conceptually), with a leaner state, providing the framework of effec-
tive government, a rule of law, and an economic “level playing field,” as a
framework for private sector development. The possibility of an expanded
utilization of customary law must also be placed in the context of the view
now taken by the World Bank (and more broadly within the “Washington
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consensus”) of the role of law in development. The Bank’s 1997 report
says that,

The legal framework of a country is as vital for economic development as for

political and social development. Creating wealth through the cumulative

commitment of human, technological and capital resources depends greatly

on a set of rules securing property rights, governing commercial and civil

behavior, and limiting the power of the state . . . The legal framework also . . .

has become an important dimension in strategies for poverty alleviation.56

One may wonder whether the “rule of law” requirements for the devel-
oping states and economies is helpful or antithetical to the new version of
“creative” custom. It is not simply a matter of a new universalist constitu-
tionalism that emphasizes versions of rights such as gender equality that
may challenge customary regimes anew. There are other ways in which
the new international language of rights and a “rule of law” can pose
challenges to custom-based legal particularisms. One is that they provide
a language in which opposition to custom can be articulated in terms
of an overarching language of a more universal rights-based equity and
this will challenge the image of custom as a language of resistance. A sec-
ond is that to validate legally claims to resources that are made on the
basis of new and changeable customs is not compatible with the “rule of
law” certainty that the new economic environment requires, and indeed
is closer to the world of bureaucratic discretion that the new globaliza-
tion seeks to replace. It could be that contractual regimes, while they may
lack the resonances of customary ones, hold more promise for local con-
trol of resources in the new international economic environment. James
Scott has written of the ways in which the state attempts to make a society
“legible”; of its need to know its subjects and its resources; of its “rational-
izing and standardizing.”57 “Seeing like a state” has involved “the imperial
or hegemonic planning activity that excludes the necessary role of local
knowledge and know-how.”58 He concludes that “Just as the buzzing
complexity and plasticity of customary land tenure practices cannot be
satisfactorily represented in the straitjacket of modern freehold law, so
the complex motives and goals of cultivators . . . cannot be effectively
portrayed by the standardization of scientific agriculture.”59 While one
need not completely subscribe to his polarized models of state-inspired,
destructive scientific agriculture on the one hand, and peasant farmer
localities that practice conservationist agriculture on the other, his anal-
ysis of the different visions of state and local communities in relation to
development is important to the consideration of the possible uses of the



customary law, sustainable development, failing state 369

customary in sustainable development. Would a revival of the custom-
ary involve the reversal of the process of rationalizing and standardizing
that has, as Scott says, so greatly enhanced state capacity? Or will it be
a customary law that is used by the state in its hegemonic projects? As
Scott shows, the sad Tanzanian experience suggests that however much
communal and customary images are invoked by the state, its conscriptive
ambitions will destroy the customary.

Scott’s discussion dramatizes the ways in which development is a state
project. And we might also think about it in more routine ways, as a matter
of administration. Indeed much of the business of the state’s structures in
the developing world has been the administration of development projects.
Perhaps it could be said that the sustainable development literature that
is based on property rights starts with the wrong end of the problem.
Paradoxically there is a tendency among lawyers to forget government
as a process, even while remembering the state as the source of law and
rights. The development story, Diwedi writes, has been one of failure.
After four United Nations Development Decades the North’s remedies
have had many failures; squalor, despotism and poverty have increased,
and an environmental crisis looms.60 So we might think about the pro-
cesses of development administration: first with Ferguson’s paradigm in
mind, of the specialized discourse, the suppression of the political, and the
discursive opposing of the customary and the modern; and secondly in
the light of the crisis of corruption and collapse of state capacity. To take the
first point, the huge emphasis on “modernization” (perceived as value-
free and culturally neutral) not only of technology, but of values, rel-
egated the entire customary realm simply to something that would be
superseded.61 In relation to the second, the western system of develop-
ment administration was based on a dichotomy between politics and
administration and premised on public service neutrality.62 The trope of
the customary in the discourse of development administration is one in
which the customary, as a mode of governance, is “corrupt,” or at least
pre-Weberian, in attitudes to administration: a world in which personal
favors and kinship connections, rather than rules, form the basis of admin-
istrators’ actions. The modernization and development of government is
seen as a process that will replace personal favors with rules. However,
as is now apparent, a Weberian model of administration has not devel-
oped in most third world states, and in this sense, there is little to choose
between the portrayal of a “corrupt” customary past, and the states of the
present. Two questions arise: one is if the state has failed, what are the
alternatives? The second is how far the version of governance attributed
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to the “customary” world is really dramatically opposed to what could be
acceptable within the current global vision of what the state should be,
and the ever-tightening weave of international treaties and law. Diwedi
writes that the administrative culture of the third world is the prod-
uct of colonial heritage and post-independence modernization “plus a
smattering of indigenous . . . ways of doing things” and that the resultant
administrative style “appears to combine the worst of these three influ-
ences.” The basic feature of these administrations was the dominance of
the culture of central planning in which bureaucratic administration and
expertise was seen as the essential mechanism for attainment of devel-
opment goals.63 This perspective gave the key role in development, in
the project of nation building, and planning, to the bureaucracy that was
focused on the development of the public sector.

This paradigm has been severely damaged by the policies of the World
Bank since 1987 and by the collapse of the communist regimes. State-run
planning is no longer seen as the model for successful development admin-
istration. Conditions relating to the freeing of markets, and to human
rights, have been attached to development aid. In the last decades we
have had weakened states working, at least nominally, within a rights and
market-oriented framework. We must therefore ask, specifically, what the
implications of these developments (in combination in many places with
an environmental crisis) are for the “customary” sector. Long constructed
as an opposite to “modernization” and an obstacle to state administra-
tion in achieving that goal, is there now a new role for the customary in
administering development in weakened states working nominally within
a rights and market framework? What are the implications for the custom-
ary in the weakening of big government and the governance of develop-
ment by “experts”? Will a new form of environmental expertise, working
within the sustainable development paradigm, take the place of the exper-
tise in bureaucratic modernization? It does seem to be the case that in the
world of development administration there is a renewed interest in the
ways in which some of the pathologies of development might be solved
locally with the resources of local cultures, and an interest in indigenizing
development administration in order to harness local traditions, culture
and governance styles. This new style of development administration has
been enhanced by the downsizing of modernist bureaucracies, and by a
change in the size and focus of development projects. The sustainable
development paradigm is one of smaller scale development, focusing on
the poor, closer to their localities, concerns and knowledge. Diwedi writes
that “The alternatives to traditional Weberian hierarchy are considerable:
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participatory ‘bureaucratic populism’ types and community based decen-
tralised structures offer numerous options.”64 Acknowledging that the
Weberian model of administration has been a fantasy in many develop-
ing countries does not in itself efface the problems associated with its
opposite, and the issues of officials’ preference towards tribe, kin, neigh-
bourhood and village. Whether a non-Weberian state, guided by “cus-
tomary” values, can develop an administrative culture acceptable to all
its constituents, must be a part of the consideration of the use of custom-
ary law for sustainable development by developing states, because any
such project will depend on the successful organization of the tasks of
government, not simply on the designation of rules.

The new development paradigm is based on the empowerment of peo-
ple in localities instead of the bureaucracy of a development state. But the
problem of the relationship between the “experts” and the people remains.
Empowered local people will not necessarily kowtow to western environ-
mental fashions. They may instead found their claims to self-management
in their “customs” and these will not necessarily meld with environmental
wisdom. As Hanne Petersen suggests in Chapter 2, “culture” and “custom”
can be invoked (in this case in a hunting and fishing culture) to defend
non-sustainable practices, especially where these are important markers
not only of cultural identity, but of gender identity within a culture. The
destruction of resources is not the exclusive activity of the rich, or of out-
siders. And, while in relation to agricultural schemes, Scott is persuasive
in presenting the limitations of “scientific” knowledge, as opposed to cul-
tivators’ knowledge, in hunting and fishing cultures, the local knowledge,
precisely because it is local, is unlikely to be able to encompass a broader
picture of resource decline. Given that there is a need for local coop-
eration to make sustainable development schemes work, there will be a
need to validate indigenous politics and concepts. But more difficulties
arise when outsiders look to pick and choose usable pieces of custom-
ary behavior to validate, treating the customary world view as a “useful
scrapbook,” because this undermines some of the potency of the legit-
imacy of the customary. Any scheme of sustainable development based
on the empowerment and customs of local user groups would have to
come to grips with the fact that it is usually the local groups who are
overusing the resource, though sometimes with dramatic and lop-sided
competition from new users with new technologies (e.g. in fishing and
logging). Customary law is made for small groups of repeat players, but
can this work when rapacious outsiders pressure the resource? It may be
that the incorporation of customary law is not the best way to validate
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the local users and their indigenous practices in resource management.
It is customary processes rather than customary rules that could be the
basis for sustainable development resource management. Indigenous sys-
tems of management embody adaptive responses, not stable traditions
with long unchanging histories. Indeed, as I have emphasized. most of
what is customary now has little in the way of time span as circumstances
have changed so dramatically everywhere. In customary systems, as all
the anthropological studies have shown, flexibility rather than the dead
hand of time immemorial underpins pragmatic learning processes.

Once the emphasis is on process, the importance of customary law
could be its participatory nature. It enables an escape from the assump-
tion that law and settlement of legal disputes must be in the hands of
legal professionals, which would not be the best way of constructing a
sustainable development regime managed by users. Where notions of
community are rooted in popular culture a customary system cannot be
one administered by professionals from outside a community.

8.8 Indigenous law in “first world states”: a different problem

There has been a successful revival of the realm of the “customary” in cen-
tralized legal systems in the former colonies of settlement where minority
indigenous communities survive amidst a democracy of a racially differ-
ent majority. In so-called first world states, where there is a functioning
legal and administrative system, issues relating to indigenous customary
law can be approached differently. Political assertions within these poli-
ties can be effectively made through the creation of a neo-indigeneity
and the use of the language of custom, and they do not endanger the
central sovereignty in these “strong” states. But here also, the relevance
of the state as the only validator of law has been called into question by
the development of an international law that has become an alternate
validator of indigenous laws. While in a realist analysis it has to be said
that the decision to recognize indigenous law in Canada and Australia
derives from the state, the legal position is that indigenous legal rights
are not granted by the state, but derive from rights that existed prior to
establishment of the colonizing states. That is, both rights to native title
to land, and also, by extension, the customary law, are grounded in an
order prior to state law. Both jurisdictions recognize, however, the right
of the state, now sovereign, to prevail over indigenous law. And both
use the complex apparatus of western legal concepts and reasoning not
just to protect but also to define native title and customary law. But this
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state authority over, and discursive reconstruction of, indigenous law,
now takes place within a framework of international law that we must
consider if we are to understand another context in which customary law
may develop, far from its localities, and unhinged from both state and
communities. (See Chapter 10, p. 405.)

The temper of the legalistic reconstruction of indigenous law in Canada
can be gleaned from the criteria listed by Lamer CJ in R v. Van Der Peet
1996 (137) DLR 289. In the determination of aboriginal rights, he said,
the court must take into account the precise nature of the claim; the con-
tinuity of the practice; whether it is of “central significance”; whether the
practice is “distinctive”; whether it is a “custom, practice or tradition” of
a group; and he added also at the end of his list, heavily influenced as
it clearly was by the Blackstonian tradition, the “perspectives” of Abo-
riginal people. Other judges focused in a less Blackstonian fashion on a
broad notion of Aboriginal rights rather than on specific practices: that
rights would be recognized if they were sufficiently significant to culture
and social organization and also conceded that indigenous custom might
change and that the court should recognize the potential evolution of
Aboriginal practices. It was argued that as Aboriginal economies and cul-
tures were not static prior to conquest, they should not be required to be so
afterwards. Nonetheless, it seems that custom still has to be regular rather
than episodic, and community rather than individual behavior.65 Other
“first world” legal systems, like Australia’s, also struggle to fit customary
law’s categories and concepts into those of western law. Sometimes it is a
question of definition arising from the problems of reconciling the highly
defined forms of written law with a customary law that was built around
processes rather than rules. The accommodations made by judges in the
dominant state system are always going to be grudging and confining,
as they are concerned with protecting the integrity of the common law.
From this one might conclude that, even where legal rights prior to colo-
nial conquest are recognized, as now in Canada and Australia, a broader
role for customary law could only follow if forms of institutional auton-
omy were established, as customary law cannot be adequately understood
and expounded by the state’s courts. Canada’s Royal Commission on
Aboriginal Peoples, which reported in 1996, said that First Nations peo-
ples’ right to self-government is inherent, not derived from the Canadian
Government, and that the resources they have jurisdiction over include
land, water, trapping and fishing.66 But ultimately it will be the courts of
the Canadian State that preside over the way in which the customary law
is developed.
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Where, in first world states like Australia, indigenous customary title
to land has been recognized, it has been necessary to create legal struc-
tures of a non-customary kind to allow for the management and control
of lands held under customary tenure in a way that will allow linkage
with the state’s law. In Australia sections 55 to 60 of the Native Title Act
require that a prescribed body corporate be designated to hold title as
trustee for Aboriginal land holders recognized by common law holders.
We can see a process similar to that of Canada’s in the difficulties that
first world legal systems have in accommodating different legal concepts
into a highly systematized law. Initially it was anticipated that these bod-
ies could be corporate devices that would reflect the customary nature
of the rights. Introducing the Aboriginal Councils and Associations Act
1976 to Parliament, the Minister said that the law would “recognise cul-
tural differences between Aboriginal and non-Aboriginal societies and
enable Aboriginal communities to develop legally recognisable bodies
which reflect their own culture and do not require them to subjugate
this culture to overriding Western legal concepts.” This aspiration has
“largely been disappointed by the relentless process of law reform which
has replicated . . . the structures of the Corporations Law.”67

As Mantziaris points out the Registrar has model rules for such Aborig-
inal corporations that are not derived from any customary background;
that there has been a process of tightening up of financial reporting; that
the “very centrepiece of the governance system,” the ability of the cor-
porate constitution to be based on “Aboriginal custom,” has also been
subverted by the systemic need to produce certainty.68 Because there is
no defined pure customary law there has been no development of the
idea of an indigenous corporation, for example, one in which member-
ship is based on kinship, or connection with the land, though there would
be problems here with dormant and non-consensual members.69 Com-
plaints relating to fraud and mismanagement in Aboriginal corporations
have been rife, leading to cases in the courts and a government response
that has increased control over financial management. The argument that
different cultural roles and expectations should be taken into account in
interpreting the moral duties of office holders is unconvincing in the con-
text of a global struggle against corruption and for accountability. One
answer has been to say that issues of internal accountability should be
left to custom, but the Australian experience suggests that custom will be
contested, that communities are not united and that people seek the pro-
tection of the state’s laws. Mantziaris suggests that consensus is typically
found in smaller extended family units rather than at the level of aggrega-
tion of units formed by indigenous corporations. Another suggestion he
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canvasses is that corporations could simply incorporate customary law
into their rules. He writes:

This opens up a spectrum of possibilities. At one end, the wholesale adop-

tion of “customary laws” into the corporate constitution raises the spectre

of the complete “juridification” of social relationships between the mem-

bers of the corporation. At the other end, low rule specificity runs the risk

of unchecked power within organisational structures. Between these two

poles lies the possibility of individual actors using the juridical character of

intra-corporate relations electively and strategically to advance individual

ends or minority conceptions of the collective good.70

All this suggests that it will be difficult in states with a “first world”
legal system to separate the indigenous customary law categories and
the state’s legal categories, and that the latter will tend to redefine the
former in state law terminologies. Because of this the customary law is
not necessarily the best way to secure customary interests within such
a state law system. It may be more effective to harness the forms of the
state’s law and its rights provisions, especially where these are effectively
supported by international law and obligations. But the situation may
well be quite different where there is no functioning state legal system of
this kind.

This search for a means of governance of land held by its “traditional”
owners has also been a feature of the attempts to restructure land tenure
regimes in post-apartheid South Africa. There the customary law, which
gave substantial powers of governance to traditional chiefs, has lost some
of the discursive battle in a legal arena now oriented towards democratic
participation and constitutionally entrenched rights. What could be put
in its place if, as has been the case, privatization of rights has been rejected
as an overall solution? The Community Property Associations Act of 1996
illustrates, as does the Australian experience, the difficulties involved in
harnessing a customary law to a state system, especially within a frame-
work of rights protection. The new statute created ways in which indige-
nous “customary” communities can construct themselves in order to
receive returned and redistributed land. In other words the “community”
for this purpose is the product of the statute and is bound by the state’s
legal principles in its self-administration, its decision-making processes,
accountability mechanisms and dispute resolution procedures. The land
is to be governed procedurally by a self-governing association structured
entirely by western legal concepts – a sort of statutorily imposed con-
tract. It is evident that the ways in which communities can constitute and
run themselves, nominally according to their own customary law, is now
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constrained and influenced by a range of national and internally inspired
legal factors. Among the thorny problems of defining the membership of
the group and households, of gender issues, of inheritance, entry and exit,
and daily governance, the customary law evaporates before the state’s new
processes. Self-management of the commons can not now escape west-
ern administrative and property law where there is a working state (as in
South Africa) even where it purports to embody a customary approach to
property law. Broadening the role of indigenous law can also create other
problems. In South Africa, where the transition from white to majority
rule might be expected to enhance the role of African law, the new consti-
tution both encourages and inhibits this process. While the constitution
gives support to customary law, its Bill of Rights, which protects gender
equality, threatens to undermine a core feature of this law. This same issue
has been the subject of conflict elsewhere in Africa.

8.9 Beyond Maine

The context for this consideration of customary law and sustainable devel-
opment has been the increasing intensity of pressures for economic growth
in a globalizing economy. The concept of sustainability lives in the shadow
of the drive to maximize production, while that of localized custom is in
the shadows of both the state, and of the new legal universalism. The new
international requirements of state organization were spelled out by the
World Bank recently:

. . . the objectives of stability, predictability and elimination of govern-

mental arbitrariness . . . are pre-conditions to economic development . . .

(R)eform of the judiciary and the establishment and strengthening of arbi-

tral and other dispute settlement mechanisms which help achieve efficient

and expedient enforcement of agreements between private parties, resolu-

tions of disputes and enforcement of laws and regulations is intrinsically

tied to economic progress.71

The link made is between law and governance and the development of
a market economy. Reducing state controls, supporting private property
rights are central to the program, while state accountability, and the estab-
lishment of the rule of law are seen as important mechanisms of achieving
these goals.

This concept of the kind of law that is relevant to the new development
process may not be one into which a renewed emphasis on custom can eas-
ily be inserted. As McAuslan notes the new international aid environment
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is one in which donors place “a greater reliance on legal forms and a legal
culture similar to that of the West.”72 But to be successful the promotion
of customary law would have to fit within the new good governance, rule
of law paradigm. In many parts of the world, while there is ground for
some skepticism about the effectiveness of changes in formal law, there
is nonetheless a state mechanism that is developing the capacity to carry
through the kinds of reform suggested and in those circumstances claims
based on the efficacy of the customary would seem to be taking the process
backwards, potentially threatening as they are to stability, predictability
and the securing of property rights in a market system. But where state
capacities are severely compromised, and where there is a strong indige-
nous law, as, for example, in land tenure arrangements, a revitalization of
customary law may well fit the paradigm, especially as there is a long record
of lack of success in substituting imported ideas of tenure for indigenous
ones, which, it should be emphasized, are not necessarily opposed to the
clear definition of property rights. Furthermore, if improving dispute set-
tlement mechanisms is taken to extend to the population as a whole, then
the claim of the customary law for an enhanced role is very strong. While
anthropologists established over the years the vitality of local non-state
judicial institutions, these have been downplayed by a state-focused law
and development paradigm. Such local judicial processes challenged the
state, which sought to replace or incorporate them, but state incapac-
ity now suggests that their relationship with central government could
change.73 But if the role of customary law is seen as defending commu-
nities against the market it will struggle for acceptance within current
paradigms of development. As McAuslan writes, aid providers focus on
the part of the economy that can be integrated into the global economy
and therefore focus on “market facilitating law reform. Governance is
seen as being that form and process of government which facilitates the
operation of the market.” And, as he says, “the rule of law . . . is being
re-defined to emphasise its role in facilitating the enforcement of private
contracts so that law reform to advance the rule of law is the same as law
reform to advance the private economy.”74

All of this provides a new context in which to consider the role of
customary law as it develops in response to new political and economic
pressures. The customary law has always been defined, as I have said, by
its relationship with the state. As the state changes and as other loci of
power emerge, the customary law will be defined within relationships
with different partners and different ideational categories of law, which
will affect both its content and its role. It is not simply the phenomenon of
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state collapse that is affecting the coherence of the model of a state-based
law. Many of the post-colonial states have to cope with a legal plural-
ism brought about by ethnic and religious difference and the sharpening
trends in communal demands for the recognition of special systems of
law. At the same time, as Thome writes, “the global economy is producing
a push toward supra-national law and judicial review. In the process, as
Merryman puts it, ‘The state is losing power in both directions,’ as we are
witnessing a ‘redistribution of sovereignty.’”75

The chapters in this book have canvassed three possibilities for the
governance of common property – state control, customary law and pri-
vatization. Development-minded states, captured by international and
local elite economic interests and frequently undemocratic, corrupt and
committed to a form of development that aims at a maximization of gross
national product, have not proved themselves to be ideal custodians of
common resources. The fluidity of customary law renders it an imperfect
instrument for the definition of property rights, most especially because,
while it has spoken a language of inclusiveness, it has not necessarily pre-
vented the concentration of advantage. This may leave us with contract,
the mode of autonomous choice, by which people can agree on the con-
ditions of their use of the commons. It is important to stress that the
abstract freedom, consensuality and rationality of contract exists only in
the world of ideal types. The possibilities of contract do not exist outside
of the cultures in which they are made. Not only do people bring cultural
assumptions to any contractual regime, but all societies and legal systems
place limits on what can and cannot be contracted. A contractual regime
for resource management need not be, therefore, diametrically opposed
to a customary one. It can and must be a regime that endorses and includes
the language of new custom, and that takes customary ideas into account
in prescribing the limits of the possibilities of contract. In such a regime,
legal rights will rest not on customary claims, but on contractual arrange-
ments. But the contractual regimes will themselves be based on current
customary ideas and practices, themselves informed by older symbolic
discourses. The considerations of who forms the community relevant to
the sustainable management of a resource and what rights and duties
they may contract for can be constrained by “new custom.” Institutional
arrangements that can combine both contract and custom, rather than
“new custom” alone can provide both an individual basis for consent and
responsibility and a cultural basis for the acceptability of measures to deal
with new situations.

We have never, in spite of the numberless disavowals of an evolutionary
paradigm, really superseded Maine’s eurocentric evolutionary paradigm
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of the movement from “status” to “contract.” This must be the final step
in the development of a new jurisprudence of custom. If custom is, as
has been said, expectations held in common, it is also this that ideally
underlies all contracting. Societally defined notions of equity inform any
contract law. Custom, once we concede that it is constantly being newly
made, is a form of contract, not its obverse side. A new jurisprudence
of custom must transcend Maine, as well as Blackstone and Weber, if
it is to provide a framework for the place of customary law now. Cus-
tom as contract rather than custom versus contract may form the basis
of a jurisprudential paradigm within which to develop successfully the
role of customary law for sustainable development. A turn towards con-
tract may appear to be a privatizing of inherently public issues. Can
contract, informed by customary equity, serve as an instrument of justice
in the governance of public resources? Both markets and contracts require
the security provided by state regulation, and if the reducing capacity of
many states leads one to look to contract (i.e. localized and private prac-
tices and regulation) rather than the state for solutions, the discovery will
probably soon be made that this too will be disabled by state weakness.

It is important to stress, in concluding what I have said above, that
customary law is a language in which claims are made, and images of
equity invoked, rather than a set of rules belonging to and observed by
a community. Cousins has rightly turned our attention towards both
the absence of common goals in relation to the commons, and to the
widespread misapprehensions in the literature about the relationships
between rules and behaviors. He notes that there are contradictory twin
pressures on the African rural commons (and the same could be said of
fishing and forest resources elsewhere in the world) of “increasing use of
subsistence and increasing commoditisation” that involve quite different
users of the resources with radically different aims and interests.76 As he
says, “institutionally regulated patterns of resource use in small, stable,
relatively homogeneous units is becoming rarer.” Tension, conflict and
“unruly behavior” are produced not only by the fluidity and ambiguity of
common pool resource rights, but by the weakness of states producing a
situation in which “neither states nor traditional authorities can be relied
on for effective conflict resolution.” In addition to the radical divergence
of interests among users of the commons, he notes the weakness of the
post-Hardin models of resource governance, which overemphasize the
role of rules and rule observance. Endorsement of customary rule systems,
themselves comprising ever-contested practices, does not bridge the gaps
between rules and observance. The oscillating debates about market, state
and customary regulation, produced by the growing contestation for the
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commons, must not be allowed to obscure the potential for violence
inherent in the struggles to appropriate, or to preserve a share of, scarce
resources. No kind of “law” – state, customary or international – provides a
solution to violence and a collapsing social compromise. Nor is the answer
simply to be found in the restoration of the authority of those states whose
capacity is now in question. Yet it is against the ethos of this volume to
end on a note of contradiction and despair. I have noted the continuing
vitality of customary discourses, if not behaviors. The symbolic language
of customary equities, which is called upon in relation to disputes in the
areas of market, politics and law, may be the most fruitful resource for
both struggling states and struggling communities.
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Towards sustainability: the basis in international law

peter ørebech and martin chanock

Having considered the theoretical and legislative pros and cons of
customary law, we change direction toward sustainability as principle
developed under international law. We are interested in both how sus-
tainability develops as principle at the international level (see Sections
9.1 to 9.5) and how this top-down pressure may involve domestic local
or native customs (see Sections 9.6 and 9.7). This chapter describes the
connection between international law and domestic customs in a world of
expanding universality, and explores the position of general principles of
sustainability and precaution as instruments of law and legal sources. The
first issue is whether international law – by its building of legal principles
like sustainability and precaution, opens up for wide range recognition of
local customs proven valid to viable resources management. Secondly, our
task is to investigate whether the arena of international law is unshackling
indigenous customary law from its national state constraints.

We believe that the “ultimate test of a concept intended to have legal
force and profound social and economic consequences is whether it
changes behavior at both the individual and institutional levels.”1 This
chapter reveals that the general principles of law and international cus-
tom as important sources of the International Court of Justice (ICJ),2

evolve legal principles of precaution and thus also sustainability out of
purely political ideas. Members of the international society of states have
mostly embraced these principles, and international courts, in cases they
have adjudicated, solve legal disputes based on the precautionary princi-
ple. If precaution or sustainability have become a jus cogens principle, it
is – under the sociologically-oriented school of “objectivism” that these
authors apply – peremptorily binding upon all national states. We will
see that the precautionary principle has, for areas outside of cornerstone
treaties such as, for instance, the WTO Agreement provisions on Sani-
tary and Psytosanitary Measures (see Section 9.5.3), gained a stronghold
under ICJ general, non-convention-based environmental adjudication.

384
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Thus, unless otherwise decided under treaty law, the case law basis of
precautionary principle is valid.

This chapter further shows how international law considers local or
native customs in the context of the protection of the rights of indigenous
peoples. Both the Rio Declaration of 1992 and the Johannesburg Summit
of 2002 call upon states to provide indigenous peoples with “effective par-
ticipation in the achievement of sustainable development” based on their
“knowledge and traditional practices.”3 Canada and Australia have been
world leaders in recognizing the importance of validating the customary
laws of indigenous peoples.4 It remains to be seen whether other countries
will take significant actions in response to this mandate.5

9.1 The customary law of the international society of states

Although customary law exists as a concept in both domestic and interna-
tional law, its utterances vary in the different legal arenas. Customary law
at the international level differs substantially from the criteria for domestic
customary law (see Chapters 4 and 5) in at least four important respects.

First, while domestic law customs are norms developed bottom-up
in competition with, and sometimes even contrary to, state legislation,
customs among nation-states do not challenge higher ranked legal struc-
tures. It is the privilege of state subjects to decline from any conven-
tional law position.6 The superiority of parliamentary legislation over
popular practice makes domestic customary law more vulnerable and
less easy to develop. An international norm, on the other hand, may
be transformed into customary law through essentially universal adher-
ence, widespread participation or support, and frequent application. A
Swedish international law scholar described customary international law
as follows: “International customary law is clearly not static. On the con-
trary, it is dynamic and ever changing. A state intervention contrary to
past practice which at first seems to express a breach of international law
is simply the initial step into a brand new rule of law.”7 [Translation by
this author.]

Second, no preference for ancient usage exists at the international level.
As the ICJ held in the North Sea Continental Shelf Case, “a passage of only
a short period of time is not necessarily, or of itself, a bar to the formation
of a new rule of customary international law.”8

A third factor distinguishing domestic from international custom-
ary law relates to geographically limited custom, that is, a custom hav-
ing a distinct outer boundary. Domestic legal systems seem to accept
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geographically bound customs. In international law, however, the ques-
tion is whether customary law may accommodate a regional or local
custom at all. Two ICJ decisions support the view that it can. The Asylum
Case9 applied the particular customary law of refugees to the northern
part of South America, and the Indian Passage Rights Case10 operated with
a “constant and continual practice between two nations” (India and the
Portuguese colony of Dão).

The fourth and final distinction turns on law production. As inter-
national law mainly addresses nation-states, the law production role is
shared with non- or inter-governmental organizations. Regional Fish-
eries Organizations (RFO), for instance, play a very important role in
developing new resource management standards. Quasi-governmental
entities such as these help develop customary international law, which is,
in turn, binding upon all nation-states.

Science has also recognized the relevance and accuracy of knowledge
obtained through widespread practice and derived outside the traditional
scientific procedures and methods. Marine biologists stated their views
clearly, as follows: “We conclude that fishermen can answer the question
of local spawning and that science may use these data despite the fact that
they are not gained using traditional biological methods.”11

The question now is whether international law can legalize the potential
that exists in local knowledge for viable living in local societies?

9.2 The incorporation of extra-legal rules

As a starting point we can see that current court practices are based on
the following assumption: no social situation escapes rule of law. If writ-
ten rules are impossible to discover, customary law or general principles
of law may be developed by moral, ethical or equitable rules. The 1992
Rio Declaration (Agenda 21)12 introduced the term “sustainable develop-
ment” (Principle 8) along with the notion of “precautionary principle”
(Principle 15). Ten years later, in connection with the 2002 Johannesburg
Summit, Secretary General Kofi Annan said that:

The major outcome document, the Plan of Implementation, contains tar-

gets and timetables to spur action on a wide range of issues, including

halving the proportion of people who lack access to clean water or proper

sanitation by 2015, restoring depleted fisheries by 2015, reducing biodiver-

sity loss by 2010, and, by 2020, using and producing chemicals in ways that

do not harm human health and the environment.
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In addition, for the first time countries committed to increase the use of
renewable energy “with a sense of urgency,” although a proposed target
for this was not adopted.

Moreover, rather than concluding with mere words, the Summit has
gone on to establish concrete partnership initiatives by and between gov-
ernments, citizen groups and businesses. These partnerships, in turn,
contribute additional resources and expertise to attain significant results
where they matter: in communities across the globe. “The Summit rep-
resents a major leap forward in the development of partnerships,” Mr.
Annan said, “with the UN, Governments, business and civil society com-
ing together to increase the pool of resources to tackle global problems
on a global scale.”

As a result of the Summit, governments agreed on a series of com-
mitments in five priority areas. Each commitment was then backed up
by specific government announcements on programs, and by partner-
ship initiatives. More than 220 partnerships, representing $235 million
in resources, were formed during the Summit process to complement the
government commitments, and many more were announced outside of
the formal Summit proceedings. “The true test of what the Johannes-
burg Summit achieves,” Mr. Annan said, “are the actions that are taken
afterward. We have to go out and take action. This is not the end. It’s the
beginning.”13

Although a report was prepared, no binding resolutions were adopted
at or pursuant to the Johannesburg Summit. Consequently, the Johan-
nesburg principles are no more legally binding than the 2002 ILA New
Delhi Declaration on Principles of International Law Relating to Sustain-
able Development (the “2002 ILA Principles”). As Mr. Annan stated, the
critical check is the actions taken in the years to come. Unfortunately, the
two draft resolutions implementing sustainable development issues are
still pending.14

Clearly, at the present time no broad and general principle of sus-
tainable development is codified international law, whether by way of
UN resolutions or under conventional law. The next question is whether
these extra legal principles have been transformed into international law
through case law?

Such political, moral, ethical and other extra-legal rules may become
international law if generally observed and adhered to over a long period
of time. As one important undertaking, the court should verify estab-
lished rule of law or legal principles originally of extra-legal character.
The Barcelona Traction Case stated that the courts’ task is “to confirm
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and endorse the most elementary principles of morality.”15 An extra-
legal principle that courts lay down through the process of adjudication
is by definition “law.” See the Statute of International Court of Justice,
Article 38(1)(b): “The Court, whose function is to decide in accordance
with international law such disputes as are submitted to it, shall apply . . .
international custom, as evidence of a general practice accepted as law.”
The court identifies customs that qualify as sources of international law.
Since recognized international customary law is binding upon all national
states, it is irrelevant, for purposes of their domestic law, whether states
expressively adhere to these general principles of law. Both monistic and
dualistic states are bound by these principles.

These principles are binding upon all states whether or not they have
contributed to the development of a specific practice. Advocates of the
school of “voluntarism” refute this view, but since the Lotus Case is the
only legal source for their position, it is without strong support. It is
clearly stated that “the rules of law binding upon States . . . emanate from
their own free will as expressed in conventions or by usages generally
accepted as expressing principles of law.”16 The word “or” seems to indi-
cate that the qualifying phrase, “from their own free will” modifies only
the first alternative – conventions. Otherwise, the court would have used
the conjunction “and.”17

Customary law is often considered a legal source that fills the gaps of
law. Since customary law and general principles of law actually exist,
however, in principle there are no legal lacunae or gaps. As Judge
Higgins has stated: “the judge’s role is . . . to decide which of two . . .
norms is applicable . . . As these rules indubitably exist [the validity or
illegality of atmospheric nuclear testing], there can be no question of
judicial legislation.”18 Because of legislative deficiency in foreseeing all
possible future conflicts, customary law solutions may provide solutions
for conflicts not covered by conventional texts.

Thus customary law, a priori of court adjudication, binds all members
of the international society of states. The question for further elabora-
tion is which customary laws may contribute most significantly to viable
resources management.

9.3 Sustainability and precaution as legal rules

Clearly, treaty-based (international positive law) and customary law have
been converging. Environmental concerns have been a topic for the inter-
national society of states for a considerable time. Take, for instance, the
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1969 International Convention on Civil Liability for Oil Pollution Dam-
age requiring Member States to install “preventive measures” (Article II).
While the main concern under this early class of environmental agree-
ments was the legally recognized restoration of private property losses,
excluding pure economic loss, later agreements such as the 1972 Con-
vention for the Prevention of Marine Pollution by Dumping from Ships
and Aircraft target more widespread liability (for general property dam-
ages). “Ecological equilibrium” is put forth as a political goal in the 1972
Convention.19 Sustainability issues are incorporated into these texts. Our
main interest is the possible transformation of the political norms of
sustainability and precaution into legal rules.

Sustainable development20 is a top-down, internationally developed
norm of social justice.21 The 1992 UN Rio Declaration (Agenda 21), con-
firmed it.22 The 2002 Johannesburg Summit, whose principles have been
adapted as national strategy by a large number of states,23 as well as the
International Law Association (ILA), further validated it. Customary law,
for its part, is a bottom-up legal concept developed within internal legal
systems. Our first task is to determine the legal status of sustainability,
especially the precautionary principle. At issue is whether that principle
paradigm has converted into valid law.24

Over the years several legal instruments have introduced the concept
of sustainability. The Draft Convention on State Responsibility, Article
19(3), of the ILC, proposed that a breach of sustainable resource manage-
ment qualify as a “crime by a state” toward the international community of
states. Under the draft convention, sustainable resource management was
defined as a peremptory norm (i.e., jus cogens; a universal, non-derogable
obligation) whose infringement would constitute “a serious breach of
an international obligation of essential importance for safeguarding the
preservation of the human environment, such as those prohibiting mas-
sive pollution of the atmosphere or of the seas.”25 Even though some states
were sympathetic to the notion of promoting environmental protection,
the specific jus cogens proposal was rejected by a considerable number
of states.26 The opposition stemmed from the fine-grained nature of the
proposal, however. No state opposed the principle of sustainable devel-
opment as such. In this lacuna lies a possibility for evolving customary
laws.

The political principle of precaution was first laid out in the 1982 UN
General Assembly World Charter for Nature. The 1992 UN Rio Decla-
ration subsequently recognized the precautionary principle. These inter-
national instruments encourage every state in the world to protect the
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environment by promoting “the precautionary approach.” This means
that when states are faced with “threats of serious or irreversible damage,
lack of full scientific certainty shall not be used as reason for postponing
cost-effective measures to prevent environmental degradation” (Article
15). The precautionary principle was confirmed in the 1994 Protocol to
the 1979 Convention on Long-Range Transboundary Air Pollution on
further Reduction of Sulphur Emissions (Preamble). The last brick in
this wall is the 2000 Cartagena Protocol on Biosafety to the Convention
on Biological Diversity. Annex III, Paragraph 1 of the Protocol provides
detailed rules on how to “identify and evaluate the potential adverse effects
of living modified organisms on the conservation and sustainable use of
biological diversity.”27

Today the drive for evolving international law of sustainable develop-
ment is reflected in the 2002 Johannesburg Summit and the 2002 ILA
Principles. The ILA declared that “States are under a duty to manage
natural resources . . . in a rational, sustainable and safe way so as to con-
tribute to the development of their peoples, with a particular regard for
the rights of indigenous peoples, and to the conservation and sustainable
use of natural resources and the protection of the environment, includ-
ing ecosystems.”28 Like the ILA, the 2002 Johannesburg Summit enjoys
political support, but its provisions are not legally enforceable. The ILA is
an NGO, a quasi-governmental entity capable of developing customary
international law (see Section 9.1 above). The United Nations convened
the 2002 Johannesburg Summit. The UN General Assembly never got
past the draft provisions, however.29 Thus, the standards proposed in
these instruments are still political in character and do not embody legal
rules at this time.30

In specialized fields of law, the principle of precaution is now a legal one.
Its legal status has been declared both in legal texts and in court decisions.
The early signs of its legalization appeared in 1987. In 1990 two Ministerial
conferences on pollution from ships (MARPOL 73/78) corroborated and
validated its position as a legal norm.31 Under MARPOL, member states
must bring vessel-source pollution to a halt without regard to scientific
evidence.32 Since then, the precautionary principle has been set forth in
other marine conventions.

9.4 Fisheries management under the precautionary perspective

Today precautionary measures have a place in most environmental
agreements. The precautionary principle has a solid grip on fisheries
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management systems, which we will demonstrate and develop in the next
section. Marine legal systems are based on sustainable resources manage-
ment. Articles 63, 68 and 118 of the 1982 UN Law of the Sea Convention
establish “maximum sustainable yields,” which are a “system for sustain-
able development.”33 The concept of the precautionary approach set forth
in the 1995 UN Straddling Fish Stock Agreement, Article 6 (cf. Annex II)
further develops the concept of viability. Member states have a duty to
adopt precautionary measures even when information is uncertain, unre-
liable or inadequate:

1. A precautionary reference point is an estimated value derived through
an agreed scientific procedure, which corresponds to the state of the
resource and of the fishery, and which can be used as a guide for fisheries
management.

2. Two types of precautionary reference points should be used: conserva-
tion, or limit, reference points and management, or target, reference
points. Limit reference points set boundaries that are intended to con-
strain harvesting within safe biological limits within which stocks can
produce maximum sustainable yield.

3. Precautionary reference points should be stock-specific to account,
inter alia, for the reproductive capacity, the resilience of each stock
and the characteristics of fisheries exploiting the stock, as well as other
sources of mortality and major sources of uncertainty.

4. Management strategies shall seek to maintain or restore populations
of harvested stocks, and where necessary associated or dependent
species, at levels consistent with previously agreed precautionary ref-
erence points. Such reference points shall be used to trigger pre-agreed
conservation and management action. Management strategies shall
include measures that can be implemented when precautionary refer-
ence points are approached.

5. Fishery management strategies shall ensure that the risk of exceeding
limit reference points is very low. If a stock falls below a limit reference
point or is at risk of falling below such a reference point, conservation
and management action should be initiated to facilitate stock recovery.
Fishery management strategies shall ensure that target reference points
are not exceeded on average.

6. When information for determining reference points for a fishery is poor
or absent, provisional reference points shall be set. Provisional refer-
ence points may be established by analogy to similar and better-known
stocks. In such situations, the fishery shall be subject to enhanced
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monitoring so as to enable revision of provisional reference points as
improved information becomes available.

7. The fishing mortality rate that generates maximum sustainable yield
should be regarded as a minimum standard for limit reference points.
For stocks that are not over-fished, fishery management strategies shall
ensure that fishing mortality does not exceed that which corresponds
to maximum sustainable yield, and that the biomass does not fall below
a predefined threshold. For over-fished stocks, the biomass that would
produce maximum sustainable yield can serve as a rebuilding target.

We see that member states have a duty to implement management
strategies and measures so as not to violate precautionary reference points.
These features form the basis for creating legal institutions. In this frame-
work, customary law may have the qualities necessary to become a tech-
nique to reduce risks and uncertainties. Instead of random “second guess-
ing,” one should “rely on past experiences.”34

The Brundtland Report specifies the following ocean management
imperatives: (1) “the unity of oceans claim effective global manage-
ment regimes”; and (2) “the shared resource characteristics of many
seas, makes forms of regional fisheries agencies mandatory.”35 These
rather vague, mostly political norms become increasingly more precise
through the implementation of the 1995 UN Straddling Fish Stocks
Agreement.36

Under this 1995 agreement, legal obligations are set in stone, and
legislative-administrative institutions (RFO) are thereby created.37 The
RFO are management organs, which, under their own foundation
statutes,38 have the power to initiate, apply and even enforce conservation
and management measures on fishing stocks. They are entitled to develop
principles of sustainable resources management. How far each RFO may
go depends upon its own founding instrument. For instance, the Highly
Migratory Fish Stock Convention (MHLC) of September 9, 2000, provides
its Commission (RFO) with decision-making power. The commission
(Article 5, cf. Article 34 MHLC) enjoys international legal personality.
This commission must live up to the following political goals: sustain-
able use, precautionary approach, optimal utilization, cooperation and
long-term conservation (Article 2 MHLC) throughout the entire range of
stocks (Article 3(3) MHLC) within its entire distribution area.

Using its prescription power, the commission shall adopt conserving and
management provisions based on the best scientific evidence available and
assess the impact of fishing, using the precautionary approach to obtain
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sustainability (Article 5 MHLC). The commission shall also make its own
provisions (Article 8 MHLC) compatible with the applied management
measures within EEZ (UNCLOS Article 61) regarding how to minimize
waste and deal with discards, lost or abandoned gear, pollution, bycatch.
The commission should also eliminate excess fishing capacity (Article
5(f) MHLC) and collect data on fishing activities (Article 5 (i) MHLC).
According to Annex III, the commission may determine the terms and
conditions for fishing (Article 6 MHLC). The commission may also pro-
vide non-discriminatory trade measures to prohibit shipment of illegal
catches. The interests of artisan and subsistence fishermen shall be taken
into consideration (Article 5 (h) MHLC), as well as the needs of small
states (Article 10(d) MHLC). Under Article 7 of the MHLC Agreement,
those coastal states that are members of the MHLC must apply the provi-
sions of Article 5 of the EEZ when implementing the agreement in their
domestic law.

The decision-making procedure is interesting. Some decisions fall
under a non-derogative consensus agenda (Article 10 (4) MHLC), which
means that you may not opt out of the decision by means of reserva-
tion. TAC, allocation, and exclusion of vessel types come under this cat-
egory. Other decisions are within the derogative consensus type. Article
20(2) cases, where all efforts to reach a decision must first be exhausted,
belong to this category. A third category is the simple majority vote, which
includes procedural cases, e.g. Article 26, on boarding and inspection. A
fourth category requires decisions to be taken under qualified majority
vote for questions of substance. A three-fourths majority vote is required
to determine TAC under this fourth category, for instance. Finally, some
sets of conservation measures and management systems require unani-
mous agreement by all member states.

The RFO enforcement competency is limited to taking measures to pre-
vent and eliminate over-fishing and to ensuring that fishing levels do not
exceed TAC (Article 5(g) MHLC). The commission must implement and
enforce conservation measures and management systems through effec-
tive monitoring, control and surveillance (Article 5(j) MHLC). However,
according to Part VI of the agreement, the commission’s power is only
subsidiary. As a starting point, the flag state has exclusive power over its
own ships. Nonetheless, member states may deter ships of other member
states (Article 25.11). Duly authorized RFO inspectors (Article 26) may
board and inspect ships of other member states.

Finally, the RFO may also adjudicate disputes between member states.
According to Article 20(6), the RFO has two avenues of review. It may
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appeal decisions to which it objects, and it may also appeal decisions made
by panel (cf. Annex II). It may also opt for the system of special arbitration
under Article 2 of the 1982 UN Law of the Sea Convention, Annex VIII.
Alternatively, the commission may mediate or negotiate under Part VIII
of the Straddling Fish Stock Agreement (SFSA), which applies to any
dispute between members. Any remaining disputes are either within the
domain of politics or under the jurisdiction of either the International
Court of Justice or the International Tribunal of the Law of the Seas
(Part IX).

The RFOs present a fully institutionalized system of sustainable fish-
eries management. The institutional disconnect that severely hampers
domestic law is in place here as well. Of course, RFO decisions only bind
member states. For as long as the principles of precaution and sustain-
ability are not part of international customary law, no obligations may
be imposed upon non-member states, who cannot be bound by any RFO
decisions.39 Thus, states flying flags of convenience are not bound to sus-
tainable development obligations.

The provisions in Annex II of the 1995 SFSA obviously convey legal
norms. The precise textual formulation under Annex II clearly dispels
any uncertainty as to whether these provisions might be mere political
norms. When a state becomes a member, the substance of sustainability
is laid out in detail. Reliable scientific data are not required. States shall
under all circumstances apply the precautionary principle to conserva-
tion, management and exploitation of straddling fish stocks and highly
migratory fish stocks in order to protect the living marine resources and
preserve the marine environment (Article 6(1) SFSA). The next paragraph
(Article 6(2) SFSA) clarifies the meaning of “precautionary approach.”
Lacking scientific evidence, having only uncertain, unreliable or inad-
equate information is no excuse for states to postpone or fail to take
conservation and management measures. Moreover, when implement-
ing the principle of precaution, states shall apply the guidelines set out
in Annex II. So-called “reference points” must be established. There
are two possible kinds of reference points. “Limit” reference points set
boundaries for safe biological harvesting within which stocks can pro-
duce maximum sustainable yields. The “Target” type refer to management
objectives.

Customary law may serve as a procedural rule of the precautionary
principle. According to Article 6(3) of the 1995 Straddling Fish Stock
Agreement, the member states shall “improve decision making for fishery
resource conservation and management by obtaining and sharing the best
scientific information available and improved techniques for dealing with
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risk and uncertainty” (italics added). The most advanced risk assessment
system found in international treaties is the Recommendations by the
International Office of Epizootics (OIE – 1928 World Organization of
Animal Health).

The “Guidelines for Risk Assessment” in Chapter 1.4.2 are also imple-
mented by the World Trade Organization (WTO), see Agreement on
the Application of Sanitary and Phytosanitary Measures Article 3.3. The
Agreement on the Application of Sanitary and Phytosanitary Measures
(SPS Agreement) recognizes the OIE as the relevant international organi-
zation responsible for the development and promotion of international
animal health standards, guidelines and recommendations affecting trade
in live animals and animal products, whether aquatic or terrestrial in ori-
gin. The SPS Agreement encourages governments to increase their use of
risk analysis. WTO Members shall undertake an assessment as appropri-
ate to the circumstances of the actual risk involved. The risk assessment
method of the OIE has become the standard. See the extensive provi-
sions now valid under the 2000 Cartagena Protocol on Biosafety to the
Convention on Biological Diversity, Articles 15 and 16, cf. Annex III.

While the sustainability measures are based on safe scientific evidence,
the need for quick action – which states are obliged to pursue under the
precautionary approach, points to other forms of risk assessment. Is cus-
tomary law one such “improved technique” that the international society of
states is searching for? An experienced solution that is acknowledged by and
safely anchored in customary law is incredibly better than risk assessment
based on pure guesswork. User-group experiences manifestly founded
in customary law represent just such an improved technique require-
ment. “Reliance on past experiences” is an important factor advocated
by the British Inter-Departmental Liaison Group on Risk Assessment
(ILGRA).40

When the 1995 Agreement recently entered into force,41 an interna-
tional law of sustainable fisheries management evolved, signifying the
beginning of a new era in marine environmental responsibility. Resource
management concerns are considered to be appropriate subject-matter
jurisdiction by international courts. The Southern Bluefin Tuna Case
added momentum to the precautionary principle. “Considering that,
although the Tribunal cannot conclusively assess the scientific evidence
presented by the parties, it finds that measures should be taken as a mat-
ter of urgency to preserve the rights of the parties and to avert further
deterioration of the southern bluefin tuna stock.”42

According to the Statutes of the International Court of Justice, the
court’s decision should be based upon written and unwritten sources of
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international law as well as international principles. The court’s adjudi-
cations originate from law, not extra-legal principles. See Article 38(1):
“The Court, whose function is to decide in accordance with international
law such disputes as are submitted to it, shall apply . . . (c) the general
principles of law as recognized by civilized nations.” Because the task
of international courts is “to confirm and endorse the most elementary
principles of morality,”43 one could say that the Southern Bluefin Tuna
Case premises validate the legal principle of precaution. As opposed to
former harvesting practices, one may argue that the recommended tech-
nique of reducing risk through assessment evaluations is now customary
law. Through this judicial approval, extra-legal norms are converted into
bona fide legal norms. The as-yet extra-legal principles that the court finds
relevant are combined with the moral understanding of the justices and
become “the law in action.”44 A principle that has been acknowledged by
the court is by definition “legal.” Whether it has obtained the position
of marine customary law, in casu jus cogens (non-derogative peremptory
norms), or jus dispositivum (customary law that can be derogated from) is
debatable (see Section 9.3). Thus far it is sufficient to say that customary
law is building sustainable management systems.

Since the Gabcikovo Nagymaros Case,45 the precautionary principle
has been recognized in general international law. The customary law of
precaution is valid international environmental customary law, and not
just an isolated principle under the 1995 UN Agreement. How should
we track the instrument of customary law into the realm of sustainable
development? Legislative action is not the only route. Legal dogma will
take you there as well.

Basic to all trade-related environmental regulations is the scientific
evidence requirement. Because of the often urgent need for action, envi-
ronmental disasters might occur if precautionary principle based decisions
could be dispensed with. Article 6 of the 1995 UN Straddling Fish Stock
Agreement, however, requires states to take the precautionary principle
into consideration and strongly encourages them to pursue “improved
techniques” for dealing with “risk and uncertainty” (see Article 6(3) SFSA;
cf. Annex II). Precautionary measures are such a technique when infor-
mation is uncertain, unreliable or inadequate. This principle is promoted
by the International Tribunal of the Law of the Sea in the Southern Bluefin
Tuna Cases.46 Because the 1995 Agreement is now in effect, the precau-
tionary principle now has legal scope under the Law of the Sea, and
is no longer just a loosely implied political principle. If replacing ran-
dom solutions based on “second guessing,” customary law represents an
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improved technique that by de facto functionality has documented its
strength. This assessment is only possible on a precautionary basis. The
customary approach produced a viable harvesting practice in the past,
and may prove to be successful once more.

9.5 More illustrations

9.5.1 EU fisheries law

The year 2003 marks what was supposed to be the European Union’s first
year following the transitional period to a common fisheries policy. After
more than three decades of resources degradation, the EU made enor-
mous strides toward implementing sustainable exploitation strategies in
a single year. This turnaround is not limited to the EU fisheries policy,47

nor does it exist solely at the treaty level (see EC Treaty Articles 6 and 174).
Instead, the EU seems to be headed quickly in the direction of institu-
tionalizing both the precautionary principle and sustainable exploitation
strategies. The Council Regulations are grounded in basic environmen-
tal law principles.48 While there are several provisions that move toward
the sustainable development goal, we shall limit ourselves here to the
important provision of 20 December 2002:

(3) Given that many fish stocks continue to decline, the Common Fish-

eries Policy should be improved to ensure the long-term viability of the

fisheries sector through sustainable exploitation of living aquatic resources

based on sound scientific advice and on the precautionary approach, which

is based on the same considerations as the precautionary principle referred

to in Article 174 of the [EC] Treaty.49

These bare ideas illustrate the important message of Dan Tarlock: ideas
of sustainability need institutions to survive.50 The organizational “take-
over” of sustainable exploitation has clearly occurred, just as it has for the
implementing measures. See in that same regulation, the preamble:

(23) The Commission should be able to take immediate preventive mea-

sures if there is evidence of a risk that fishing activities could lead to a serious

threat to conservation of living aquatic resources.

(24) The Commission should be provided with appropriate powers to

carry out its obligation to control and evaluate the implementation of the

Common Fisheries Policy by the Member States.

(25) It is necessary to intensify cooperation and coordination between

all relevant authorities in order to achieve compliance with the rules of the
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Common Fisheries Policy, in particular through the exchange of national

inspectors, by requiring Member States to treat inspection reports drawn

up by Community inspectors, inspectors of another Member State or Com-

mission inspectors equally to their own inspection reports for the purpose

of establishing the facts.

This evidence of risk, not specified here, provides the Commission with
strong implementing powers. The competency of:

(26) The measures necessary for the implementation of this Regulation

should be adopted in accordance with Council Decision 1999/468/EC of

28 June 1999 laying down the procedures for the exercise of implementing

powers conferred on the Commission(7).

(27) To contribute to the achievement of the objectives of the Common

Fisheries Policy, Regional Advisory Councils should be established to enable

the Common Fisheries Policy to benefit from the knowledge and experience

of the fishermen concerned and of other stakeholders and to take into

account the diverse conditions throughout Community waters.

The Regional Advisory Council, Fisheries Inspectors, and the Direc-
torate of Fisheries (DG XIV) are organizing a checkpoint and surveil-
lance system. These entities will operate to implement and enforce the
precautionary principle and sustainable development as specified in the
EC regulations governing the management schemes.

9.5.2 Non-marine international law agreements

The precautionary principle developed within marine agreements and
regulations is the model used in international law agreements. It appears
in non-marine covenants such as the 1990 Bamako Convention on the Ban
of the Import into Africa and the Control of Transboundary Movement
and Management of Hazardous Wastes within Africa (Article 4 (3) (f)).51

Each Party shall strive to adopt and implement the preventive, pre-

cautionary approach to pollution problems which entails, inter-alia, pre-

venting the release into the environment of substances which may cause

harm to humans or the environment without waiting for scientific proof

regarding such harm. The Parties shall co-operate with each other in tak-

ing the appropriate measures to implement the precautionary principle to

pollution prevention through the application of clean production meth-

ods, rather than the pursuit of a permissible emissions approach based on

assimilative capacity assumptions.
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In Article 3(3) of the UN Framework Convention on Climate Change,
to which the 1997 Kyoto Emission Control Provisions are a Protocol, all
Member States agreed that:

The Parties should take precautionary measures to anticipate, prevent

or minimize the causes of climate change and mitigate its adverse effects.

Where there are threats of serious or irreversible damage, lack of full scien-

tific certainty should not be used as a reason for postponing such measures,

taking into account that policies and measures to deal with climate change

should be cost-effective so as to ensure global benefits at the lowest pos-

sible cost. To achieve this, such policies and measures should take into

account different socio-economic contexts, be comprehensive, cover all

relevant sources, sinks and reservoirs of greenhouse gases and adaptation,

and comprise all economic sectors. Efforts to address climate change may

be carried out cooperatively by interested Parties.52

Under Article 14(2) of the Convention all parties acknowledge – “as
compulsory ipso facto” – the competency of the ICJ or an arbitration court
set up by the parties to the agreement. The institutionalization step, so
important to legalizing the sustainable development principle, has taken
place here. The “institutional disconnect” so widespread in domestic legal
systems,53 is coming to an end internationally.

The precautionary principle has gained support not only in environ-
mental law arenas, but also in international trade law. Article 5(7) of the
important WTO Agreement on the Application of Sanitary and Phytosan-
itary Measures, applies the precautionary principle idea indirectly:

In cases where relevant scientific evidence is insufficient, a Member may

provisionally adopt sanitary or phytosanitary measures on the basis of avail-

able pertinent information, including that from the relevant international

organizations as well as from sanitary or phytosanitary measures applied

by other Members. In such circumstances, Members shall seek to obtain

the additional information necessary for a more objective assessment of

risk and review the sanitary or phytosanitary measure accordingly within

a reasonable period of time.

As stated in the Gabcikovo Nagymaros Case, the precautionary principle
is a casuistic illustration of a universal principle of precaution under gen-
eral international law valid for the protection of transboundary resources.
“Article 2 § 5(a) of the Convention on the Protection and Use of Trans-
boundary Watercourses . . . provides support for the obligation in gen-
eral international law to apply the precautionary principle to protect a
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transboundary resource.”54 Clearly the conventional texts are only codi-
fied illustrations of a customary law principle of precaution.

From this platform, international agencies may, under their discre-
tionary power, develop customary laws of sustainability in greater detail.
Since international customary law is binding upon all nation-states,
the precautionary principle is a buttress supporting more extensive and
expansive rules. For instance, under the 1995 UN Straddling Fish Stock
Agreement, the RFO has the discretion to decide whether “top-down” or
“bottom up” resources allocation should be considered.55 The subse-
quent practice of international agencies is proposed customary law that
may become manifest customary law over time.56

Further favorable developments are emerging from international law.
As explained in Sections 9.7 and 9.8, international law is advocating
indigenous tradition-based knowledge of sustainability. Does interna-
tional law sanction the superiority of local customary laws to “the law of
the land”?

The reader should keep in mind the underlying understanding of

indigenous knowledge on nature . . . [as] a sort of non-scientific “authen-

tic” knowledge rooted in premodern, precolonial culture and tradition.

Ethnographers have documented medical, ecological and agricultural

knowledge from different parts of the non-industrialized world and the

potential of such knowledge for environmentally sound management of

natural resources and sustainable development has been underlined, for

instance by the 1992 UN Conference on the Environment and Develop-

ment in Rio de Janeiro.57

9.5.3 WTO and sustainable development58

A difficult question – that relates to a variety of international agreements –
is the scientific justification requirement. Accepting the precautionary
principle is identical to rejecting scientific justification. Under the GATT
Agreement Article XX (b) – the food security clause – trade embargo is
valid if not causing “unjustifiable discrimination” or represents “a dis-
guised restriction on international trade.” Does the WTO encourage
nations to take advantage of the precautionary principle as a basis for
domestic restrictions on international trade? As mentioned in Section 9.4,
the WTO Members59 shall undertake an assessment as appropriate to
the circumstances of the actual risk involved. The SPS Agreement rec-
ognizes the OIE as responsible for the development and promotion of
international animal health standards, guidelines, and recommendations
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affecting trade in live animals and animal products, whether aquatic or
terrestrial in origin. Thus the risk assessment method of the OIE has in
different regards, become the standard. The WTO Agreement60 strongly
emphasizes the high contracting parties’ responsibility for “sustainable
development,” but gives no opening for the precautionary principle. The
preamble reads as follows:

The Parties to this Agreement, Recognizing that raising standards of liv-

ing, ensuring full employment and a large and steadily growing volume

of real income and effective demand, and expanding the production of

and trade in goods and services, while allowing for the optimal use of the

world’s resources in accordance with the objective of sustainable develop-

ment seeking both to protect and preserve the environment and to enhance

the means for doing so in a manner consistent with their respective needs

and concerns at different levels of economic development . . . Agree as

follows: . . .

Sustainable development is among the basic WTO objectives of strength-
ened attention in the interpretation of the WTO agreements. The indis-
criminate free trade objective should be balanced against the objective of
sustainable development. Important in the matter of illustrating the scien-
tific justification claim of risk assessment is whether national trade restric-
tions are in accordance with WTO Article XX(b) or (g) and SPS Agreement
Article 2.2. “Members shall ensure that any sanitary or phytosanitary mea-
sure is applied only to the extent necessary to protect human, animal or
plant life or health, is based on scientific principles and is not maintained
without sufficient scientific evidence, except as provided for in paragraph
7 of Article 5.” Justification requires that a ban is “necessary” in order to
protect animal life and health. Narrowly defined, nothing but scientific
evidence is sufficient. Just what should qualify as scientific evidence is
debatable, however. For instance, in the Japan-apple Case, Japan insisted
that knowledge derived from “good sense” based upon “historical facts,”
was sufficient:

In contrast, Japan argues, Japan’s assessment of the risk reflects the his-

torical facts of trans-oceanic spread of the bacteria, the rapid growth of

international trade, and the lack of knowledge on the pathways of trans-

mission of fire blight. Japan contends that the Panel should not have dis-

carded Japan’s approach to risk assessment, which was “reasonable as well

as scientific” and derived from “prudence and precaution.”61 Therefore,

according to Japan, the Panel’s improper analysis of the scientific evidence
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underlying Japan’s measure, failed to recognize the discretion conferred on

an importing Member by [SPS Agreement] Article 2.2.62

By upholding the Panel’s findings the Appellate Body rejected the Japanese
point of view, which was “that Japan’s phytosanitary measure at issue is
maintained ‘without sufficient scientific evidence’ within the meaning of
Article 2.2 of the SPS Agreement.”63 Thus common-sense, discretionary
understanding of risks, is insufficient to build a full-blown scientific jus-
tification case.

9.6 Conclusion: the extra-conventional principle of precaution

Summing up, the International Court of Justice confirmed, in the Gab-
cikovo Nagymaros Case, that “general international law . . . appl[ies]
the precautionary principle to protect a transboundary resource.”64 The
European Union declares: “Hence this principle has been progressively
consolidated in international environmental law, and so it has become
a full-fledged and general principle of international law.”65 While the
precautionary approach is a general principle of environmental law for
resources that are distributed across borders, we have no indication that
the precautionary principle has been generally accepted. The international
society of states seems to have adapted to this fact.

Thus the reach of precautionary principle under international envi-
ronmental law is limited to areas of law not otherwise regulated under
conventional law. One such area of codified law is the food safety clause
under GATT Article XX.

9.7 Saami native rights under the international law perspective

As clarified in Chapter 2, the customary law in Norway is rooted in
an order that pre-dates statutory law. Interestingly enough, despite this
strong claim, the Norwegian public agencies responsible for Saami affairs
have failed to give customary law its deserved place when promulgating
their rules. Self-management of the commons must be recognized by pub-
lic agencies. Therefore, even though the Saami claim has clear support
in municipal customary law, we will have to determine the obligations
imposed upon Norway by international law. Could this be the turning
point for the indigenous people of Northern Norway?

This section addresses two issues. The first is whether native rights are
protected under international cultural and economic obligations towards
minorities. The second question relates to the human rights perspective.
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The Chairman of the Saami Law Committee, former Chief Justice of
the Norwegian Supreme Court, Mr. Carsten Smith, raised the first issue
in a 1990 Report to the Ministry of Fisheries.66 In a cogent argument,
he stresses the Norwegian authorities’ international law obligations not
only to take Saami interests into consideration when implementing their
policies, but also to positively discriminate for the benefit of Saami fishing.
Professor Smith claims that Norway is legally bound to the 1989 Interna-
tional Labor Organization (ILO) Convention No. 169 and to Article 27
of the 1966 International Covenant on Civil and Political Rights, which
states: “[P]ersons belonging to such minorities shall not be denied the
right, in community with the other members of their group, to enjoy their
own culture. . .” This provision protects not only the cultural mores of the
Saami minority, but also the economic basis for traditional Saami trades.
Consequently, this element of economic concern should have a place in
the economic decision-making models with which fisheries agencies are
entrusted these days. In complete contrast, the present Norwegian posi-
tion promotes close-up operations, which severely limit the Saami fishing
possibilities.

More than a decade has passed since these international legal obliga-
tions were enacted and since former Chief Justice Smith informed the
Norwegian fisheries authorities of them. Nevertheless, Norway remains
ignorant of it all. Thus, the traditional knowledge of viable fishing
has still not been recognized by executive fisheries officers (see the
resiliency perspective in Chapter 6). This continues today when only
“few requests from fjord fishermen have received positive treatment from
the Finnmark Committee.”67 Thus, elements which appear natural to
fjord fishing households, but irrational to the bureaucracy, can be elu-
cidated through a Chayanov68 kind of economic dynamics.69 There is a
structural explanation for this: fisheries bureaucrats are glued to their
cost-benefit economic models. Powerful interests pushing the corporate
channel are efficiently blocking any influence from small-scale fishermen
in general and Saami fishermen in particular. Both traditional knowl-
edge and legal perspectives are excluded from decision-making processes
in a physical as well as a technical sense.70 Since the economic models of
the bureaucratic policy-makers of central fishery agencies are macro-level
oriented, the fine-grained nuances of local economics have no place in
them. Resiliency adaptation (see Fred Bosselman in Chapter 6) is simply
kept off the record. Policy-makers do not adjust their decision-making
procedures to take local knowledge or legal perspectives into consid-
eration. Presumably this structural barricade must come down before
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customary-law-based, viable resource management solutions can once
again occupy the arena.

The second issue involves the 1950 European Convention on Human
Rights (EHRC). The questions addressed in the EHRC belong to a non-
ethnic or minority-based framework, but may fuel Saami arguments as
well. As the Icelandic Supreme Court held on December 4, 1998, in a
fisheries case reversing the Icelandic ITQ system that had been in place
since 1988, an aspect of the “robbery of the commons” is affected by the
EHRC. This convention provides relevant protection measures for small-
scale fishermen, including the Saami.71 Norwegian authorities have not
taken either one of these international law obligations into considera-
tion. Since the presumption rules the interpretation of Norwegian law
(requiring that it be interpreted in accordance with international human
rights), international law is obviously one of the background contexts for
the customary law discussions. Fisheries agencies need to consider the
following.

Just like the economic models of “privatizing the commons” cannot be
separated from poverty and famine,72 international law obligations can-
not be isolated from the actions taken and the regulations promulgated by
the Norwegian Fisheries Agencies. These international legal obligations
matter. Does the 1950 European Convention on Human Rights force
nation-states to keep a high social policy profile? The first question is
whether member states to this convention are obliged to carry out certain
kinds of social policies. Obviously, the EHRC as such does not impose any
specific policy obligations upon its member states. Not surprisingly, the
European Human Rights Court is reluctant to jettison the validly initi-
ated and determined policy of a democratic state.73 Specific international
legal obligations, however, do set some limits on domestic policy imple-
mentation. Article 1 of the 1952 First Additional Protocol (FAP) to the
EHRC guarantees the protection of “possessions.” Whether the depriva-
tion of public property fisheries rights constitutes expropriation may be
disputed. A claim can be made that common property rights – and not just
private property rights – come under Article 1 “possessions” protection.

Any “possessions deprivation” should be motivated by and based upon
“the public interest.” The decision should be anchored in a concrete need
for public action that necessitates expropriation. To put it another way:
“the compulsory transfer of property from one individual to another
may . . . constitute a legitimate means for promoting the public interest.”74

Obviously the adjudication made by the actual nation state is determi-
native. This holding clearly shows that there is a considerable “margin
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of appreciation” in relation to the substantive content of the concept of
“public interest.” The sole possible reason for disregarding the judgment
would be if it were found “manifestly without reasonable foundation.”75

None of these issues have been addressed by the Norwegian Fisheries
Agencies. Their lack of interest in international law in general and human
rights in particular reflects the clout of powerful shipping interests and
other decision-making instruments of cost-benefit economic modeling,
which allows no room for externalities like international law.

9.8 International support for indigenous law

Any expanded role for indigenous law must be considered not simply
within the context of nation-states, but also set in the wider realm of
international law and international human rights law. International law
is now moving toward supporting the effective participation of indigenous
peoples in decisions affecting environmental protection and sustainable
development. In 1997 the United Nations Committee on the Elimination
of Racial Discrimination issued General Recommendations regarding the
interpretation of its draft Convention in relation to Indigenous Peoples.
The recommendations called on states to “provide indigenous peoples
with conditions allowing for sustainable economic and social develop-
ment compatible with their cultural characteristics.”76 Principle 22 of the
Rio Declaration on Environment and Development of 1992 acknowledges
the “vital role” indigenous and local communities have in these matters
and says that “States should recognise and duly support their identity,
culture and interests and enable their effective participation in the achieve-
ment of sustainable development” based on their “knowledge and tradi-
tional practices.” The 1992 Conference also issued Agenda 21: Program of
Action for Sustainable Development. Chapter 26 of this agenda relates to
“Recognizing and Strengthening the Role of Indigenous People and their
Communities” and reads: “In view of the interrelationship between the
natural environment and its sustainable development and the cultural,
social, economic and physical well-being of indigenous people, national
and international efforts to implement environmentally sound and sus-
tainable development should recognize, accommodate, promote and
strengthen the role of indigenous people and their communities.” States
are called on to establish processes to “empower” indigenous peoples;
recognize indigenous knowledge and “resource management practices”;
recognize the importance to cultures to have access to renewable resources;
and enhance the capacity building of indigenous communities. Similarly,
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the 1995 Copenhagen World Summit for Social Development addressed
the matter of empowering indigenous peoples and “building on tradi-
tional communal practices” in resource management.

These approaches are set forth in the UN Draft Declaration on the
Rights of Indigenous Peoples. Article 4 states that Indigenous Peoples
have the “right to maintain their distinct political, economic, social and
cultural characteristics.” Article 12 acknowledges the “rights to practice
and revitalize their traditions and customs.” Article 21 further acknowl-
edges the right to “maintain and develop their political, economic and
social systems, and to be secure in the enjoyment of their own means of
subsistence and development.” In pursuit of these objectives, Article 26
establishes the “right to the full recognition of their laws, traditions and
customs, land tenure systems and institutions for the development and
management of resources . . .” Finally, Articles 32 and 33 acknowledge
the “right to determine the structures and select the membership of their
institutions in accordance with their own procedures . . .” and the “right
to promote, develop and maintain their distinctive juridical customs,
traditions, procedures and practices, in accordance with internationally
recognized human rights standards.”

9.9 Concluding remarks

We can see that if we are looking for recognition of the place of customary
law in relation to sustainable development, we are more likely to find it in
developing international law than in the national legal systems of the first
or third worlds. We have argued above that the jurisprudence of customary
law needs to be reconsidered in light of the diminished capacity of many
states, and because governmental functions have been taken over by inter-
national non-governmental organizations. Likewise, the jurisprudence of
customary law must be re-cast in light of international law’s willingness
to validate it, a trend in apparent contrast to nation-state legal systems.
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The case studies revisited

fred bosselman, hanne petersen and peter ørebech

These issues suggest that we need to study carefully the technical and
procedural details by which customary law systems operate to identify
systems that are likely to promote sustainable development. With this
objective in mind, we return to the examples of customary law in Hawaii,
Northern Norway and Greenland. To what extent is the customary law in
these areas exhibiting the characteristics needed to maintain sustainable
resources management?

10.1 Hawaii: symbolism over substance

Native Hawaiians have acted to protect their customary rights to gather
and hunt on privately owned property through the Hawaiian court system.
Their efforts have achieved notable success in the form of the Hawaii
Supreme Court’s recognition of a state-wide right of native Hawaiians to
hunt, fish and gather on all property other than property that has been
developed for private residential use.1 These successes have undoubtedly
strengthened the self-image of the largest indigenous group living in the
United States.2 However, the victories of the native Hawaiians have proven
to be more symbolic than substantive.

The ability of native Hawaiians to maintain their ethnic identity has
been threatened by a decision of the United States Supreme Court in Rice
v. Cayetano.3 The court invalidated a Hawaii statute that allowed only
descendants of the races inhabiting the Hawaiian Islands before 1778
to vote for trustees of the Office of Hawaiian Affairs. The Court found
that the statute violated the Fifteenth Amendment of the United States
Constitution, which states: “The right of citizens of the United States to
vote shall not be denied or abridged by the United States or by any state
on account of race, color, or previous condition of servitude.”4

The court rejected the argument that native Hawaiians should have the
same status as American Indians, who are treated as having a special trust
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relationship with the federal government that allows the government to
grant Indians “political preferences” that will be deemed not to be based
on race and thus not in violation of the Fifteenth Amendment.5

The Rice decision has been widely criticized because, as Professor
Cheryl Harris puts it, “Applying a rule of symmetrical treatment to condi-
tions, which are fundamentally unequal actually reproduces inequality.”6

The court’s decision casts doubt on the validity of a number of other
state and federal programs designed to provide special benefits for native
Hawaiians, including educational benefits, small business loans, health
care and homestead land.7 Although the effectiveness of these programs
has often been criticized,8 they have been of some significant benefit to
native Hawaiians.9

Native Hawaiians have responded by seeking relief from Congress, so
far without success.10 Some native Hawaiians have gone further, seeking
independence from the United States.11 They recently sought interna-
tional recognition of the continuing sovereignty of the Hawaiian King-
dom that was deposed by the United States’ government in 1893.12 The
Permanent Court of Arbitration Tribunal declined to hear the merits of
the case on procedural grounds.13

Whether the Supreme Court’s vision of a colorblind constitution might
eventually overturn the state courts’ use of Hawaiian customary law
remains to be seen. But in the long run, it seem likely to be a matter
of little consequence because the native Hawaiians’ exercise of their cus-
tomary rights seems to be more of an annoyance to their neighbors than
a substantive benefit to the native Hawaiians themselves.14

The “ohana principles” that form the basis of native Hawaiian substan-
tive law suggest a recognition of a need to conserve natural resources.15

But native Hawaiians are not claiming any exclusive right to hunt, fish or
harvest these resources, nor are they accepting any responsibility for the
management of those resources. The native Hawaiians’ success in court
does not appear to have had any effect on the sustainability of natu-
ral resource management in Hawaii,16 because the most serious risk to
Hawaii’s natural resources is not from the utilization of the resources but
from competition by “unnatural” resources.

Natural resources in Hawaii are being overwhelmed by a process begun
by the ancestors of the native Hawaiians themselves and accelerated by
later generations of immigrants – the importation of exotic plants and
animals.17 The Hawaiian Islands grew from volcanoes rising out of the
ocean over 2,000 miles from any continent or other islands of substantial
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size. Because plants and animals had to reach the islands after travers-
ing huge expanses of open water, many kinds of plants and animals,
such as reptiles and conifers, never reached the islands in pre-human
times.18

The relatively small number of species that succeeded in reaching the
islands found ways of adapting to the wide range of niches that evolved
as the volcanic activity subsided and the environment became more
hospitable.19 Through “adaptive radiation,” the original arrivals evolved
into a wide range of plants and animals uniquely adapted to ecological
systems specific to Hawaii.20

When the Polynesians became the first human occupants of Hawaii they
brought pigs, dogs, chickens, rats and lizards; later, European sea captains
brought cattle, goats, sheep and horses; the mongoose was subsequently
introduced, as were more than 130 species of birds.21 In addition, non-
native plants were brought into the islands in great numbers. There were
some 900 species of plants at the time Captain Cook landed. Since that
time, another 870 non-native species of plants have become established
and are reproducing in the wild. Many of these species are highly invasive,
such as the Banana poka, lantana and blackberry, and are crowding out
native vegetation.22

Today, many of the native plants and animals of Hawaii have become
extinct or are gravely threatened; for example, at least 77 endemic species
of birds have become extinct since the arrival of the Polynesians.23 The
“ohana rules” that discourage overexploitation of resources24 will have
little relevance if the native resources disappear under an onslaught of
exotic invaders.

Much more active management of the native Hawaiian resources is
essential if the resources are to remain plentiful. The most serious issue
facing native ecological systems in Hawaii is the need for active removal of
invasive exotic species of plants and animals.25 This is a constant and dif-
ficult undertaking for which appropriations have been difficult to find.26

Would Hawaiian customary law have provided a basis for sustainable
resource management in the absence of the wholesale invasion by non-
native species? We’ll never know. Today, the State of Hawaii recognizes
the need to protect its native resources and closely controls any further
importation of exotic flora and fauna.27 But feral pigs, some of which are
undoubtedly descendants of those brought by the original Polynesians,
outwit the scientists and hunters that seek to control their expanding
populations.28
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10.2 Northern Norway: the Saami Ædnan

In an inaugural ceremony at the University of Tromsö’s Faculty of Law,29

Professor Carsten Smith, the former Chief Justice of Norway’s Supreme
Court, said that the future of the Saami people is irrevocably tied to the
institution of Saami legal rights.30 Although an ethnically based custom-
ary Saami law of fisheries does not exist,31 this does not suggest that only
universal common law applies to Saami legal rights. Rather, at issue is
whether Saami practices have contributed to a customary law related to
Saami “nuclear-areas.” According to Professor Smith, “the inner life of
Saami societies is anchored in ancient customs, some of which possibly
enjoy the status of customary law.”32 The main point is whether fisheries
practice actually qualifies as customary law. In order to determine this,
the nuclear-area fisheries of the coastal Saami must be compared with
the customary law prerequisites. Only persistent, high intensity practice
qualifies as customary law. Do Saami fisheries participation rights qualify?

Since the early 1990s the open access main Saami cod fishery has been
closed. Fishing rights in “Saami nuclear-areas” have been reduced and lots
of small-scale fishermen have been forced out of business due to fisheries
agencies’ decisions. The question is whether the customary laws under
which Saami fishermen have participated in the fisheries should prohibit
administrative agencies from terminating the commons in the absence of
specific legislative authority.

Unlike the native Hawaiians, and contrary to Saami living in the inland
parts of the Nordic countries, the Saami people of the Norwegian coastal
areas have not maintained their exclusive ethnic identity. While coastal
Saami do not engage in any Saami-specific trade of their own and have
intermarried with other Norwegians,33 inland Saami have maintained
their ethnic identity by the means of their exclusive right to reindeer
pasture.34 Coastal Saami now seek to establish legal protection for coastal
fishing. They do not seek exclusive fishing rights based on their ethnic
identity, however. Instead, the coastal Saami base their claim on ancient
common pool practices, and hope to establish coastal fishing rights for
all residents of the coast, not just for themselves.

Saami fishing tools and practices are identical to those of the Norse. The
Saami claim no areas of their own – no Saami “land” or fishing grounds.
This makes identification and classification of Saami fishing practices
rather complicated. The Saami position differs from the Indians of North
America who typically used special Indian fishing traps that differed from
the “white man’s” fishing equipment.35 In the United States, land-based
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treaties between the Indians and the Federal government regulate the
right of fishing.36 In contrast, Norwegian legislation dictates that all Saami
land is public land, and states that all people on the public land of the
northernmost county of Finnmark are equally entitled to rights.37

There is no place for special Saami treatment under Norwegian codified
law. So, if special treatment for Saami is to be granted, it must rely on Saami
customary law. The underlying norms of Saami resources management
protected Saami fisheries in a manner that never threatened the stock.
Customary law provided seasonal protection by harvesting only well-
grown fish, and not the juveniles. Cod live seven years before breeding.
In the past, they could breed at least once. This is in sharp contrast with
what happens today. Currently high sea fisheries trawlers harvest almost
70 percent of the stock, and focus their fishing efforts upon two to three
year old fish that never will come back to the coasts of Norway to breed.
The return to traditional fishing gear and practices would presumably
bring back the ancient viable resource management.

As documented in interviews with the Saami,38 the Saami social norms
included a relaxed attitude towards fellow fishermen, whether local or
from more distant spots. The social systems of the local fishermen never
included the “ideology of grabbing”39 or exclusion. The Saami principle
of open access simply does not go along with the kind of thinking that
reserves the maximum possible for one’s own self.

In keeping with their own history, the coastal Saami have chosen not
to demand fishing rights based on their ethnicity. Instead, the Saami ask
that residence in the “Saami Ædnan” – the land of the Saami – be used
to define the right to participate in the fishery, regardless of ethnicity.
They seek open access to the coastal waters of Finnmark for all Finnmark
residents according to ancient customary law. By emphasizing localism
rather than ethnicity, the Saami strategy differs not only from that of the
native Hawaiians but also from the strategies of the indigenous groups of
Australia and North America.

Norway recognizes non-confirmed customs as valid property law
as long as people themselves unanimously adhere to the custom (see
Chapter 5.5). Most of the Norwegian court decisions relate to terrestrial
use, which is characterized by multiple users and the conflict between
the public as users and private owners. Since there are no private owners
involved in these maritime issues, the potential for conflict is reduced. As
shown in Chapter 5.5, some important off-shore and in-lake court deci-
sions contribute significantly to the understanding of fisheries customary
rights.
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As the British case of Blount v. Layard illustrates, usage may be permitted
through indulgence or owing to the carelessness or goodwill or good
nature of those who actually hold title to the soil. In no case, however,
is there a public right to fish there. Acceptance of the usage, however,
should not qualify as granted rights. (See the opinion in Graham v. Walker,
holding that “this right was not assumed to arise from a grant by an owner
of land or an easement in it.”40) To avoid confusion, the beneficiary should
be notified that recognition is a kind gesture only. The justification of
passivity is time balanced; the longer the period the stronger the reason
to react against improper usage. Through the lack of protest, a precario
usage may convert into legal rights.

Recognition conflicts are illustrated by the continuous development of
new fishing techniques. Clearly Saami protests did not have any effect on
these alien fishing practices. Instead of bringing foreign fishing disputes
to the courts, the Saami appealed to the central government to legislate
exclusive rights for specially reserved areas. This makes it evident that the
Saami did not believe that existing exclusive gill net, hand line or long-line
fishing rights could close fishing fields. The establishment of closed-entry
regimes appeals to the political arena. Consequently, one cannot say that
coastal Saami envisioned an open access rule as incorporating traditional
fishing gears only. If there is a customary law rule on open access fisheries,
these rights belong to all fishermen, regardless of their fishing gear.

Norway enjoys exclusive autonomy over all parts of the realm, including
the Saami nuclear-areas of Finnmark. Undoubtedly, the supremacy of
the Norwegian legal order includes the power to terminate improper
customary laws, but the legislative body has never taken such an action.

In Norway, local customary law may prevail over otherwise generally
applicable rules of law, as has happened in the County of Finnmark.
For instance, in an 1854 Supreme Court judgment, the court upheld the
local custom, where individuals who picked unidentified timber got an
ownership right in that timber. This holding was contrary to the widely
held Norwegian law solution, which provided the original owner with
the right of vindication. Those on the coasts of Finnmark who retrieve
drifting timber enjoy possessors’ rights according to ancient custom.41

Consequently, local customary law may supplant – and even contradict –
the general law of the land unless national legislation puts an end to the
local customary law.

Accordingly, there is a place in the Norwegian legal system for those
specific Saami customary laws that are proven valid. The tests for proof
of customary law in Norway are set out in Section 5.5.42 The Saami must
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show: (1) that the policy of open access was perceived as a legal obliga-
tion (opinio juris necessitatis); (2) that the policy was in place for a long
time; (3) that it was uninterrupted; (4) that it was free from dispute; and
(5) that it was reasonable. If a policy of open access is to be perceived as
an obligation, it cannot be merely tolerated (precario) usage.

Undoubtedly, after the 1830 Fisheries Act, an open access fisheries
policy was implemented without respect to ethnicity or area. Two ques-
tions deserve consideration in determining whether that unanimous open
access practice has become customary law. First of all, do Saami practices
in the great fjords qualify as customary law, or have they merely been
tolerated by the state, as owner of the sea?43 Secondly, have the Saami
initiated or practiced any kind of exclusion policy during the last 150 to
200 years, in which case fishing by foreigners may be nothing but tolerated
usage?

In answer to the first question, according to principles laid down in
the 1983 fisheries case of Lake Vansjö,44 one could not possibly claim
that use of outer common fishery results from the owner’s generosity.
The concept of King’s Stream (the King’s regale) never influenced the
outer commons fisheries of North Norway after 1107 when the King’s
Gift (Rettarbot) transmitted the “regale,” or fishing rights of the outer
commons, to the joint ownership of the coastal population.45 Later the
1604 King Christian IV Norwegian Codex and then the King’s Resolution
of May 27, 1775 codified the outer commons. Since the Norwegian State
enjoyed no ownership rights in Saami fishing, no Saami precario usage
applies.

Secondly, if the local Saami population actually had the power to
exclude foreign fishermen whenever appropriate, then open access of
foreigners is not the rule, but is only a factual consequence of implicit
approval based on Saami generosity. Before the 1830 Act, such a conclu-
sion might have been appropriate, but not today. The suitability of the
precario usage concept depends upon whether the group of fishermen in
question enjoyed the right to restrict other fishermen from fishing when-
ever they chose, whether or not the others’ fishing actually harmed them.
Considering the 1995 Balsfjord Grazing Case principle of precario usage,
no groups of fishermen – under the same principle – enjoy this right
of exclusivity. It is quite clear that no fisherman has ever succeeded in
expelling other fishermen from any fishing field in the fjords or along the
coast of Finnmark. Given this finding, precario usage does not apply here.

Saami fishing customs also meet the requirement of longevity. Dura-
tion of time is important to ensure that parties engage in conduct over
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sufficiently long periods to determine if the adopted conduct is widely
accepted as just.46 The long-time usage shows two things. First, it demon-
strates that the actual usage or practice is not simply fleeting or transient.
Secondly, long-time usage proves that the practice is recognized as a legal
category. Additionally, it confirms that the usage has been followed by
generations of fishermen, and not just by a random group who suppos-
edly fished in that particular area. To fulfill the longevity requirement, it
is sufficient that user-groups have reflected upon the legality and validity
of the normative solution. That perhaps explains why no court has man-
dated a specific length of time as a minimum requirement, unlike the case
of prescriptive rights.

Blackstone’s characterization of long lasting custom, “that the memory
of man runneth not to the contrary,” describes the ancient claim require-
ment well. As illustrated by the 1888 Trondheimfjord Mussels Case47 and
the 1963 River Herring Case48 the span of “time immemorial” is related
to the memory of the living generations. With regards to the period
of time, the 1995 Balsfjord Case states that a period of approximately
150 years will satisfy the ancient time requirement.49 “The 1962 Jessheim
Case of common pasturage states that 100 years is sufficient.”50 Some of
the Saami fishermen interviewed who were born around 1900 provided
first-hand information dating back to 1910 that fishermen enjoyed the
right of open access. As a general rule, therefore, we may surmise that
the 1830 breakdown of the special Saami exclusive fishing areas of the
fjord bottoms initiated public property fisheries rights. Some information
about the Varangerfjord fisheries seems to indicate special fisheries rights
(“sæteiere”), but these rights were terminated around 1890.51 Therefore,
it seems that all fjord areas more than one hundred years old have passed
under the hegemony of open access rights. Consequently, the ancient
practice prerequisite is satisfied.

The Norwegian “firm practice requirement” is identical to the Anglo-
American “non-interruption criterion.” The firm practice criterion relates
to actual practice and not to a belief or understanding held by the cus-
tomary law right beneficiaries. Cf. the 1995 Balsfjord Case.52 “Decisive is
whether the firm and repeated usage is sufficient to confirm joint grazing
fields.”53 The necessary continuing practice relates to an intense, custom-
ary practice that forms a perennial, uniform and non-fortuitous social
pattern. In other words, the practice has to be stable. Just how stable is
judged by the multiple uses of the sea, and the potential conflict between
native and foreign fishermen. If the intended customary law is verified,
lack of potential conflict obviously results in a reduced stability claim.
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A shorter period of unanimous practice may then satisfy the firm practice
requirement. Cf. the 1888 Trondheimfjord Mussels Case54 and the 1963
River Herring Case.55 Therefore, it is important that the constant usage
fishery requirement was satisfied in these two cases. If these requirements
are satisfied, one can justifiably conclude that conduct so firmly estab-
lished should not be altered. Further fishery activity should be perennial
or engaged in repeatedly. This differs from the antiquity requirement or
“a number of years” or any other diachronic requirements. Instead, it
relates to the strong effort behind the conduct at issue. The 1995 Balsfjord
Case56 is relevant in this regard because it emphasizes the importance of
topographic conditions and the plenitude of nature. The hard, brute facts
of nature substantiate that the firm practice engaged in is natural and
logical. Lacking the practical remedy of fencing off intruders from fjord
fishing grounds, the topography requires a system of joint fisheries. The
fishermen of Finnmark have repeatedly confirmed a steadfast joint usage.
The fishermen of Finnmark have participated annually and thereby sat-
isfied the condition of firm practice. The common pool fisheries activity
was not interrupted at any time. Therefore, the two basic customary law
requirements of ancient and firm practice have been satisfied.57

In order to become customary law, a practice should be peaceable and
free from dispute. If it is, the justification for or popular ruling in favor of
the practice is found in good faith. This faith must be based on an under-
standing that the practice is legal. A unilateral understanding of legality
is insufficient. Both parties engaging in or affected by the practice must
recognize it as the law. The necessary undisputed understanding of usage
or custom as the outcome of a legal principle does not exist if its lawful-
ness is disputed. The successful open access fisheries that did not enforce
restrictions upon fishermen from remote locales reflects the awareness
shared by Norse and Saami that “oceans are free” and that no village
possesses or adheres to exclusion schemes. The interviewees’ unanimous
answer to the question of closed fishing fields clearly acknowledges the
regional support for the principle of open access fisheries rights.

In judging reasonableness, the most critical question for Saami dis-
tricts is whether the customary law solution lacks the economic efficiency
that was cited in the 1995 Balsfjord Case. “The joint exploitation of the
pasture . . . is of utmost importance for the farming industry.”58 The
argument in support of an acknowledged customary law development
is stronger if the practice is also economically rational. In the 1963 Lake
Vansjö Case, economic efficiency is mentioned as an element to be consid-
ered when evaluating a proposed customary law. Even though recreational
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fishing is not economically efficient, the prior statement indicates that it
would still qualify as precario usage more easily than professional fishing.
Like farming, fishing needs a safe, predictable and reasonable framework.
Given its tremendous economic importance for Finnmark, a precario
usage solution is as unworkable in the fishing industry as it is in the farming
industry.

The method of proving a custom among indigenous people is a ques-
tion of evidence. What is the documentation required for recognizing
customary law? We clearly need to distinguish between the social facts
behind behavioral attitudes and the institutional facts that constitute the
informal structures of law.59 What people actually do may be different
from what they should do.60 Studies of practices provide insight into
“ways of living,” not “norms of life.” The objective of the investigation
should be to determine people’s sense of justice. The “hidden institution”
of customary law is significantly subtler than mere human practices. This
explains the difficulties the Saami-Law Commissions faced in finding cus-
tomary law.61 Under the customary laws of the Saami, special witnesses
play no decisive role. This differs from the Hawaiian system of proof by
the “kamaaina witnesses,” meaning persons “familiar from childhood
with any locality,” ancient tradition, custom, practice and usage, in casu
the delineation of boundaries between private and public land (along the
shores).62 As Hawaiian Supreme Court Chief Justice Richardson held in
In re Ashford: “The method of locating the seaward boundaries was by
reputation evidence from kamaainas and the custom and practice of the
government’s survey office . . . In this jurisdiction, it has long been the rule,
based on necessity, to allow reputation evidence by kamaaina witnesses
in land disputes.”63

The legal situation of the coastal Saami does not parallel that of North
American native tribes, either. No Saami-specific fishery generates gen-
uine Saami legal rules similar to Indian salmon trap fisheries of North
America.64 Contrary to the US situation, Norway has not recognized spe-
cial evidentiary positions for indigenous people, so the Saami must prove
their customs by ordinary evidence through oral and documentary pre-
sentations to the court. In the Fluberg Pasture Case,65 the court based
its decision upon the legal statements of eighty persons inhabiting the
area. Interviews with fishermen in Finnmark indicate that should they
be called as witnesses, they would support the position that the custom-
ary law prerequisites have been satisfied. Therefore, because those areas
inhabited by the coastal Saami are subject to the customary law of open
access fisheries, a fact which prompted formal legislation, those fisheries
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rights should only be terminated through formal legislation as well. Only
the Storting may close the commons.

Can customary law based on locality function more or less effectively
than customary law based on ethnicity? A comparison with Australian
experience may be helpful.66 The case of Mabo v. Queensland (1992)67

and the 1998 Croker Island Case, (Mary Yarmirr v. The Northern Territory
of Australia)68 were important breakthroughs for the Aboriginal people
of Australia. In the Croker Island Case, the trial court ruled that native
title rights “in accordance with and subject to their [the clans] traditional
laws and customs [gave] free access to the sea and the seabed.”69 The court
held that each clan on Croker Island was responsible for an area of the sea,
and could prevent other clans from entering that area.70 The court further
held, however, that this exclusive traditional right under Aboriginal law
applied only to Aboriginal people, not to non-Aboriginal people.71 The
trial court decided that non-Aboriginal people could ignore Aboriginal
law,72 and the Australian Supreme Court affirmed.73 This case illustrates
a potential weakness of customary law based on ethnicity.

The objective of the Saami strategy is to assure the right to fish in the
Northern fjords to all people living in the area who use relatively small-
scale fishing technology. The Saami have succeeded in having the large
trawlers excluded from the northern fjords and coastal areas,74 but they
have not yet managed to persuade the Ministry to reopen the common
pool and again allow new local entrants into the fishing industry. Will
the Saami strategy reinvigorate the northern fishing economy and provide
for sustainable management of coastal fisheries? In view of the sorry state
of many North Atlantic fisheries, it seems likely that any reduction in
the use of large-scale fishing technology would contribute to the re-growth
of viable fish populations. Given the difficulties associated with life and
work in the Arctic, it seems unlikely that newcomers would overrun Saami
Ædnan seeking the right to participate in the local fishing rights using
small-scale equipment. Interviews among local high school students show
that only one out of twenty would really settle down as a professional
fisherman in North Norway.75

In the days when the local Saami fisheries were open, the resources of
the sea were far more plentiful than today. The regulations promulgated
by the Ministry of Fisheries, excluding the smaller boats used by coastal
Saami fisheries, have not improved fisheries resources, which remain at a
constant, historic, low level. The hi-tech fishing fleet, which has increased
its activity during the same period as the Saami have ceased theirs, is the
basic explanation for the crisis.
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Norwegian fisheries biologists have proposed measuring total allowable
catch in terms of the number of fish caught, rather than in tons. This
would increase stocks and give strong priority to those who use selective
equipment, such as the Saami. With this step Norway would adapt to the
traditional knowledge of Saami fisheries and place longlines exclusively
on fields occupied by more mature fish. Of course, current decimation of
fish resources is occurring on a global scale far more extensive than simply
the coast of Northern Norway.76 Whether localization of fishing rights in
this region could make a dent in the worldwide problem remains to be
seen, but it would seem to be a logical step in the right direction.

10.3 Greenland: custom, adaptation and myth

The residents of Greenland exhibit far more ambivalent attitudes about
their ancient customs than do either the native Hawaiians or the Saami.
Greenlanders make up 85 percent of the population of their island, so that
they are the governing majority under their home rule system. Unlike their
counterparts, they have the authority to implement legislation enforcing
customary rules, but for the most part have failed to do so.

In comparison to tropical Hawaii and even to the coast of Nor-
way, Greenland is not an easy place to make a living. An icecap cov-
ers the bulk of the island, so that although Greenland covers some two
million square kilometers, less than 400,000 square kilometers are free
from the permanent icecap.77 Only the coastal areas are habitable.78 The
landscape is largely treeless and not suitable for agriculture. Fish, seals
and caribou are available, but not without hard work under very cold
conditions.79

By custom, traditional hunting was a cooperative effort by extended
families in which various rituals were observed.80 Adult men dominated
the hunting process, while young men and women assisted and all women
prepared and shared the food and performed such redolent tasks as clean-
ing sealskins.81 In the north, where the coldest and least populated parts
of Greenland remain less affected by modern ways, there remain some
settlements in which the old ways persist, but in the more populated
areas of southwestern Greenland the lifestyle of the hunter is seen to be
anachronistic.82

As discussed in Chapter 2, when opportunities arose for the export of
seal products and for larger scale fish processing, many of the women of
Greenland were easily persuaded that wage labor in a fish processing plant
or sealskin factory was more appealing than their traditional occupation.
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As in many traditional societies, the availability of paid jobs for women
meant that the male’s lead role in the economic process evolved into a
more equal responsibility among men and women for the maintenance
of the household. Women also began to play a more important role in
the political process as they left home and participated in the market
economy. And with improved education, the young people of both sexes
became less inclined to play the subsidiary roles expected of them in
the highly structured communal hunting processes that had developed
through customary law.83

With the advent of home rule, the people of Greenland increasingly
developed a national consciousness that was often inconsistent with the
geographic localism that characterized hunting customs. “Establishing
Greenland as a self-governing nation has given the national identification
prominence at the expense of the local as well as the ethnic affiliation.”84

Former Greenlandic premier Lars Emil Johansen has emphasized two
main aspects of the Greenlandic society which seem paradoxical: (1) In
the short run the country is dependent on an optimal use of the natural
resources to maintain the standard of living; and (2) in the long run it
is important to regulate the use of the resources to ensure that future
generations are able to make use of them. He saw the need for Greenland
to diversify its economic base:

Thus for Greenland a reduction in the catch level, or in the demand for

fish products, affects the society severely. This emphasizes our dependence

on natural resources – a dependence which is much larger than in a large

economy with many export products . . .

As we have seen, the main problem for Greenland when we talk about

sustainable development, is our dependence on natural living resources.

It is important for us to continuously maintain and develop the level of

welfare. If we are going to succeed, it is vital that we become less dependent

on the natural living resources. This process will, of course, affect the society

at all levels, but it does not have to be so fundamental a change that it affects

the society, the environment and the people in a negative way.”85

What the former premier underlines here is that national and economic
interests have become dominant over older values of caring about nature.
To be overly dependent upon nature is something to be avoided. But his
caution also reflects earlier Greenland traditions. As Dahl notes, “a hunter
must have access to a large variety of resources and he must have the choice
to behave in a flexible way . . . Hunting is based on the incorporation of
new opportunities, rather than selecting one opportunity or one strategy



424 customary law in sustainable development

as the only one to be followed.”86 The Greenlanders have “revitalized and
reinvented ancient traditions in response to new realities.”87 Their resilient
customary practices made them realize the need for diversification as a
way of adapting to changing conditions.

During a meeting in Denmark at the beginning of 2002, then premier
Jonathan Motzfeldt spoke about a change of mentality in Greenland. Pre-
viously it had been the general opinion that everybody had a right to
go hunting. Now an important distinction is made between commercial
hunters and leisure hunters. The basis for earlier customs, and thus also
for earlier direct dependency upon and respect for nature as a means for
survival and resource for food, has been transformed during the greater
part of the twentieth century. Although Greenlanders are proud of their
ability to have developed customs that allowed them to maintain a sus-
tainable economy in a demanding and sometimes hostile environment,
most modern Greenlanders prefer to treat their customs as a resource
rather than as a limitation.

In the twenty-first century, the road may be paved for future hybrid
norms and organizations that may draw upon both myths, traditions and
customs in the regulation and organization of future interrelationships
between humans and nature, and that may consider a diversity of both old
and new values. The external image of Greenland and of many indigenous
peoples has become an image of people who have a continuing tradition
and practice of respecting nature and taking good care of it. This image
is today important for the economic viability of an export industry based
on marine resources.

Although earlier attitudes of dependence on nature may not rank high
in government policy, they remain alive in a form that may be as impor-
tant as law – myth. There is a myth heard again and again in contemporary
Greenland when relations between humans and nature are discussed. It
is also a myth that concerns gender relations. The myth is often called the
“Myth of the Sea Mother.” In the 1990s, two South Greenlandic female
artists retold it in a children’s book.88 This myth is still a source of inspi-
ration and contemplation in contemporary Greenland.89

NERRIVIK90

A bird once wished to marry a woman. He got himself a fine sealskin

coat, and having weak eyes, made spectacles out of a walrus tusk, for, he was

greatly set upon looking as nice as possible. Then he set off, in the shape of

a man and coming to a village, took a wife, and brought her home.

Now he began to go out catching fish, which he called seal, and brought

home to his wife.
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Once it happened that he lost his spectacles, and his wife, seeing his bad

eyes, burst out weeping, because he was so ugly.

But her husband only laughed. “Oho, so you saw my eyes? Hahaha!”

And he put on his spectacles again.

Then her brothers, who longed for their sister, came out one day to visit

her. And her husband being out hunting, they took her away with them. The

husband was greatly distressed when he came home and found her gone,

and thinking someone must have carried her off, he set out in pursuit. He

swung his wings with mighty force, and raised a violent storm, for he was

a great wizard.

When the storm came up, the boat began to take in water, and the wind

grew fiercer, as he doubled the beating of his wings. The waves rose white

with foam, and the boat was near turning over. And when those in the boat

began to suspect that the woman was the cause of the storm, they took her

up and cast her into the sea. She tried to grasp the side of the boat, but then

her grandfather sprang up and cut off her hand.

And so she was drowned. But at the bottom of the sea, she became

Nerrivik, the ruler over all the creatures in the sea. And when men catch

no seal, then the wizards go down to Nerrivik. Having but one hand, she

cannot comb her hair, and this they do for her, and she, by way of thanks,

sends seal and other creatures forth to men.

This is the tale of the ruler of the sea. Men call her Nerrivik91 because
she gives them food.92

In his book The Wisdom of the Mythtellers, Sean Kane writes that the
intertia of social habit cannot be overestimated. “Myths are embodied in
the customs of a people, and the customs replicate the essential patterns
of a mythology with each of its aspects a sign pointing to another sign
in an endless circularity.”93 The well-known scholar of religion, Mircea
Eliade, writes that in many societies myth “supplies models for human
behaviour and, by that very fact, gives meaning and value to life.”94 He
continues:

Myths are the most general and effective means of awakening and main-

taining consciousness of another world, a beyond, whether it be the divine

world or the world of ancestors. This “other world” represents a superhu-

man “transcendent” plane, the plane of absolute realities. It is the experience

of the sacred – that is, an encounter with a trans-human reality – which gives

birth to the idea that something really exists, that hence there are absolute

values, capable of guiding man, and giving a meaning to human existence.

It is then, through the experience of the sacred that the ideas of reality,

truth and significance first dawn, to be later elaborated and systematized

by metaphysical speculation.95
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Myths are thus embodied in customs, and myths are about values,
which are capable of guiding humans and giving meaning to human
existence. During the last decade there has been a lot of discussion about
ethics and law, and of the values underlying western legal thought. The
discussion about sustainability is in part a discussion about the necessity
of broadening the value base of western and international rule-making.
Sustainability may also be seen as a standard for decision-making, but
standards are often also related to values, which are capable of guiding
people in situations of insecurity and uncertainty. The Myth of the Sea
Mother actually presents and represents quite a long list of values:

� marriage (relationship between humans and humans and nature);
� beauty;
� vision (good/beautiful eyes/eyesight);
� maintenance;
� food, seal, marine animals;
� family relationship and love;
� visits;
� joy;
� power and (supernatural) strength;
� survival;
� intuition;
� sacrifice;
� gratitude;
� helpfulness; and
� generosity.

This rather long list – of at least fifteen different values – indicates
the complexity of values that may have been underlying relationships
between humans and nature in earlier Greenland. These values overlap
and are mixed and combined, and the way they are celebrated and culti-
vated is ambiguous. For example, a custom of meat gifts existed in earlier
Greenland, where the generous giving of meat gifts was a necessity for sur-
vival in a society without welfare state regulation. It survives in watered-
down versions in contemporary Greenland but mostly in family relations.
It is still an expression of the need for maintenance, helpfulness and gen-
erosity. But it may be of less importance in teaching the values of respect
and care for animal life.

The Myth of the Sea Mother is also a story about metamorpho-
sis of humans and animals, about relations between humans and
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animals – as relations of both love and dependence, and about violent
sacrifice of humans to nature for the purpose of both peaceful conditions
and survival. Sacrifice, from the Latin sacrificare, means to make holy. The
woman in the story, who has married an animal with supernatural force,
is sacrificed – made holy – in order to establish a proper relationship
with nature – mediated through shamanic visits. In the contemporary
versions of the myth this is understood as a need to respect nature. If
humans do not treat marine animals well, and if they pollute their living
conditions, then the Sea Mother will withhold the animals until practices
have changed.

Myths with similar values are found throughout the Inuit people.
Murray Sinclair, an aboriginal judge from Manitoba, describes charac-
teristics of aboriginal belief systems, world views and life philosophies
as being so fundamentally different from those of the dominant Euro-
Canadian society that they are inherently in conflict. He says that many
Euro-Canadian institutions are incompatible with the moral and ethical
value systems of Aboriginal Canadians.

The Aboriginal world view holds that human beings are the least power-

ful and least important element in creation. They cannot influence events,

and are disrespectful if they try. Human interests are not to be placed above

those of any other part of creation. Regarding the relative hierarchy and

importance of beings in creation therefore, Aboriginal and Western tradi-

tions are diametrically opposed.96

· · ·
Most Aboriginal societies value the interrelated principles of individ-

ual autonomy and freedom, so long as their exercise is consistent with

the preservation of relationships and community harmony. Other values

include respect for other human (and non-human) beings, reluctance to

criticize and interfere with others, and avoidance of confrontation.97

A book entitled A Farewell to Greenland’s Wildlife, written by Danish
environmentalist journalist, Kjeld Hansen,98 and translated into
Greenlandic, has sparked a considerable debate about the unsustain-
able ways of hunting in Greenland. Sustainability is, of course, seen and
understood through the lens of the sustainability-friendly Danish in this
work. In August 2002 a meeting was held in the Zoological Garden in
Copenhagen to discuss problems relating to protection and administra-
tion of nature in Greenland. A new NGO concerned with nature con-
servation in Greenland, Uppik, was also introduced at this meeting. The
meeting materials warned that “The atmosphere is changing: regulations
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must be observed.” Obviously, given this language, adherence to regula-
tions was not the norm. This demonstrates both the continuing power
of custom and the fact that it is not always possible for people to observe
imitated and imported regulations such as the marine environmental pro-
tection regulations at issue. Regulations such as these have rarely taken
into account the huge distances and scarce populations that define arctic
conditions.

What seems to work, and what seems to have an impact on Green-
landic politics and regulation are market pressure and a threat to the
national image that could negatively impact export income. We should
not overestimate the role and importance of either custom or regulation
as a form for achieving sustainability. The interest in customs by people
who are also interested in furthering a sustainable society on both the
local and global levels is probably inspired by the impression or expe-
rience of a broader range of values than those that underly many local
customs.

On a state level as well as on an international level, there is little doubt
that it has been very difficult to include the diversity of customary val-
ues. Nevertheless, customs and customary law will very likely become
more important in a globalized world, as will standards such as sustain-
ability. Danish national law may not gain hegemony in Greenland, but
the importance of the world market and market regulation will probably
mean that the old local customs will come under very strong internal and
external pressure. We must hope that some of the earlier sustainability-
rewarding values survive in the future legal landscape, and that the Inuit of
Greenland continue to be adept at selecting new cultural items and absorb-
ing them into their culture in a non-disruptive way. As Mark Nuttall noted
a decade ago,

What is striking about Inuit is a willingness to see potential and possibility

in all things; not only in commodities, but in people, kinship, animals and

the environment, in imported belief systems and in modern technology. In

being re-shaped and modified, new cultural items take on new meanings

and, rather than being necessarily disruptive, can actually go some way to

convey, express and strengthen fundamental tenets of local unity.99
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The choice of customary law

fred bosselman

People choose to use customary law for a wide variety of reasons. Some
choose to maximize ethnic identity, some local solidarity, and some adap-
tation to modern conditions. Customary law provides an important ele-
ment in all of these situations, whether as a symbol to be treasured, an ideal
to be regained, or a tradition to be honored in the adaptation.1 To blindly
assume that customary law will produce sustainable development is naı̈ve.
Michael Soulé suggests that the myth of moral superiority of non-western
traditions “has led guilt-ridden Westerners to glorify the environmental
ethics of non-western traditions . . . Some indigenous people can provide
excellent guidance, some not.”2

Customary law in its original form may be a vulnerable instrument
wholly dependent upon popular recognition, but it is also a valuable
source that should be studied in the never-ending search for ways to
accommodate to an environment that has been and will remain constantly
changing. The growing volume of case studies of customary systems is
evidence of a growing recognition that such systems may be a source of
wise resource policies.

11.1 Reasons to choose customary law

Why might policy-makers choose to implement customary law systems?
A review of the literature suggests that the following are some of the
arguments most commonly heard in favor of customary law systems.

11.1.1 Empowerment

Giving a group’s customs legal stature may reinforce a group’s sense of
responsibility that comes with law-making power.3 Resource user groups
themselves often see their traditional customs as a source of potential
power for their group.4 As the anthropologist Shepard Krech points
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out, native Americans have fostered the image of the “ecological Indian”
through efforts to obtain legal backing for their traditional customs.5

Indigenous people in Canada and Australia have also used the sustain-
ability of their customs as a way of building power and solidarity.6 The
desire for empowerment is not limited to indigenous people; many occu-
pational groups engaged in fishing, grazing or other forms of resource
utilization also seek the power that comes with the authority to interpret
customs.7 In many cases, attaching power to indigenous knowledge is the
only incentive that is able to keep indigenous knowledge alive.8

11.1.2 Cooperation

In other cases, the desire to incorporate user customs into resource man-
agement systems comes from resource managers who see a need (perhaps
reflecting political pressure, tribal influence or simply dissatisfaction with
results of the current system) to obtain local cooperation in order to make
their management systems work. For example, protection of the threat-
ened dugong in the Torres Straits between Australia and New Guinea
will be impossible without the support of the Torres Islanders, given the
remote and lightly populated character of the area.9

Consultants have often found that if they can promote conservation
projects that build on existing indigenous practices they are more likely
to become successful.10 Such results are due to the fact that solutions are
familiar and legitimate. Madhav Gadgil suggests that sustainable man-
agement can be achieved when local people perceive that the resource is
scarce, that substitution is difficult, and that their own control over the
resource base is extensive.11

11.1.3 Innovation

Other resource managers view systems of customary law more like scrap-
books that might contain useful knowledge that could be incorporated
into management systems.12 “The use of traditional ecological knowl-
edge in an experimental way to learn from management interventions,
with subsequent policy changes, makes it a potential tool for Adaptive
Management . . .”13 The fact that local groups have worked through dif-
ficult resource management problems by trial and error suggests that the
study of their conclusions may illustrate not only what worked but also
what did not.14 Customary management systems are not “final solutions”
but “evolving knowledge systems” that should be evaluated impartially
through trial and error and careful and comprehensive analysis.15
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For example, the custom of many indigenous people to rely on a wide
variety of food sources to ameliorate disastrous effects of storms, droughts
and similar problems has stimulated the development and retention of
innovative ways of coping with the natural environment.16 Relying on
traditional ecological knowledge and institutions for implementing con-
servation may contribute to the rediscovery of new principles for more
sustainable uses of the natural environment that can be used in developed
countries as well.17

11.1.4 Data collection

Some observers focus on the advantage of being able to use the empiri-
cally derived local knowledge that user groups typically possess. “Adaptive
management can be seen as a rediscovery of dynamic practices and insti-
tutions already existing in some traditional systems of knowledge and
management, and to some extent in contemporary local communities.”18

Milton Freeman concluded, in his study of the Alaskan Eskimo Whaling
Commission, that the whalers’ beliefs about the migration patterns of
bowhead whales proved to be more accurate than those of the scientists.19

A steadily upcoming claim in Norway is that fishermen’s advice should
be taken into account when catch limits are being determined.20 A recent
study of clam harvesting in Maine found that

A unique aspect of Maine’s soft shell clam fishery is the integration of infor-

mal local knowledge with locally generated formal scientific information. . .

The state regulatory regime explicitly recognizes the value of local knowl-

edge in providing for clam conservation plans. Community residents work

in conjunction with state biologists to develop plans and conduct resource

surveys in a co-operative production of scientific knowledge.21

Giving weight to popular knowledge and data collection, bottom-up
knowledge will influence the decisions made, which make the outcome
legitimate to local user groups.

On the other hand, some user groups are reluctant to share their locally
derived knowledge. Australian aborigines, for example, have balked at full
disclosure of their fire management policies because they fear loss of con-
trol of their intellectual property.22 Other observers, however, suggest that
user groups already exercise too much influence over resource manage-
ment and are typically predisposed to overutilization of the resource, so
that their information may be suspect.23 And the ability to effectively col-
lect and distribute indigenous data out of the context of local surroundings
has been called into question.24
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11.2 Reasons to be cautious about endorsing customary law

The precautionary principle should apply to decisions to endorse custom-
ary law in the same way as it applies to other policy-making decisions.
Some arguments made on behalf of customary law should be approached
with a great deal of caution.

11.2.1 Nostalgia

As James Gleick has pointed out in his recent book Faster, the world
seems to be moving at a more rapid pace every year.25 Many people wish
they could return to an earlier era – one in which life was simpler and
changes happened less often. In the United States, this yearning is often
expressed in the form of admiration of the way of life of the American
Indians that occupied North America before the European settlement.26

Shepard Krech’s book The Ecological Indian chronicles many examples
of nostalgic reverence for Indian customs by today’s descendants of the
Europeans who settled America. Many of these judgements are based on
uninformed assumptions that do not withstand analysis. Some Indian
customs of resource management were sustainable and some were not.27

Hawaii also faces pressure to reactivate ancient Polynesian customs.
While much of this pressure comes from the understandable desire of
native Hawaiians to regain their identity, much of the support for it reflects
an emotional rebellion against modern lifestyles without analysis of the
real consequences. Although it is easy to sympathize with sentimental
emotions such as nostalgia, the prospect that society would forego the
comfort, convenience and productivity of modern technology is remote.
If we wish to advocate the return to specific customary practices of an
earlier time, we should do so based on an analysis of the adaptability of
the practice to current and prospective future conditions, not because of
some untested assumption that old ways must have been better.

11.2.2 Privatization

The privatization drive that arises out of the dislike of government is
pointing in two directions, atomized market decisions and customary
law. The collapse of centralized economic planning has given strong sup-
port to a desire to reduce the role of the government in people’s affairs.
The complexity of modern governmental systems aggravates the hos-
tility that many people have to government in general. This has given
rise to increasing scholarly analysis of customary law systems by people
eager to find less bureaucratic ways of organizing society. Many of these
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studies have produced excellent products that have thrown new light on
the operation of particular customary law systems.28 And the motivation
of replacing complex “top-down” structures with “bottom-up” systems
is quite logical.

Nevertheless, like nostalgia, privatization should be subject to rational
analysis, not allowed to become an ideology. Empirical studies suggest that
non-governmental entities can sometimes manage resources sustainably
using customary systems, but failure is also common. The extensive stud-
ies of resources management systems at the University of Indiana have led
Elinor Ostrom and her colleagues to warn against the assumption that
market-led privatization is automatically the cure for resource manage-
ment problems.29 We should approach privatization instrumentally and
find those situations in which it works.

11.2.3 Domination

Some observers of customary law systems have noted conflicts between
the sexes or among age groups. In Hanne Petersen’s study of Greenland
she found that women and younger people were often ambivalent about
customary systems that allowed older males to interpret and administer
the rules.30 Similar issues have surfaced in other case studies.31

Post-colonial societies are particularly subject to concern over the use
of customary systems as a means of dominating groups perceived by
the rulers to be “inferior.” Martin Chanock has examined the unfortu-
nate legacy for Africa of the colonial powers’ use of customary law to
marginalize indigenous populations. Other studies have found similar
concerns.32

Advocates of the use of any particular customary law system need to
be alert for issues of equity in the system’s operation. But these issues
arise in any legal system, and there seems to be no reason to believe that
customary law systems are more prone to domination by particular groups
than written law systems.33 An emotional fear of domination should not
become translated into an ideological rejection of custom.

11.2.4 Exclusion

Resentment by ethnic groups against what they perceive as the invasion
of their territory by other ethnic groups remains a frequent cause of
bloodshed throughout the world, in places as disparate in background as
Yugoslavia, Indonesia, Fiji and Liberia. International institutions spend
much of their time on attempts to avert such violent encounters. In some
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cases, customary law systems have become a vehicle for debate about the
exclusion of outsiders.

In other instances, outsiders who have access to more capital and newer
technology effectively exclude traditional users of a resource. The story
of the Saami people of Northern Scandinavia shows how a people that
originally welcomed outsiders can feel victimized when large-scale fishing
interests refuse to follow local customs and drive the Saami people out of
trade through overexploitation and the intruders’ subsequent claim on
common pool closure. But in other cases, local people have been successful
in enforcing local customs that make it difficult for outsiders to share in
the use of local resources, as the Hawaiian case study shows.

In the third world, the post-colonial construction of states inevitably
changed the boundaries and membership of the “communities” that could
claim access to resources. Internal migration takes place within states
as people, often losers of claims to land in their own localities, seek to
use what appear to be unexpropriated resources. The issue that arises
within any state is the legal and ethical basis for excluding any members
of the national community from the local community that has a cus-
tomary claim to the resource, unless that customary claim is validated
by the property law of the nation-state.34 But can one speak legitimately
about such issues without fragmenting the cultural identity on which the
legitimacy of custom rests? This creates serious difficulties for the use
of custom as a pragmatic and legalized basis for economic and social
relationships.

Equity issues between old and new residents can be found in any system
of resource management, whether customary or not. It should be noted,
however, that the exclusion of outsiders is the practical result of most
attempts to avoid the tragedy of the commons. Elinor Ostrom suggests
that users “who interact with each other in many situations other than the
sharing of their common-pool resources are apt to develop strong norms
of acceptable behavior and to convey their mutual expectations to one
another in many reinforcing encounters.”35 The opposite side of the coin,
of course, is that a mobile and multi-ethnic society may have difficulty in
maintaining this type of local cohesiveness without enforcing it by legal or
extra-legal sanctions designed to exclude outsiders.36 If such exclusion is
designed to hoard available resources to a degree far beyond the needs of
those to whom the entitlement is reserved, it is rightly subject to charges of
antidemocratic bias.37 But reasonable restrictions on potential new users
are an inevitable element of any policy to promote sustainable resource
use, and even powerfully motivated land reform programs have hesitated
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to throw out the principle of first possession for fear of the chaos that
might follow.38

Sympathy for excluded groups must be balanced against the fact that
most resources have a carrying capacity that must not be exceeded if
sustainable use of the resource is to be achieved. An emotional reaction
against exclusionary attitudes must not be used as an excuse for over-
exploitation.

We hope that the reader of this book will come away from it with a
greater respect for customary law as one possible way to promote the
objective of sustainable development in particular situations, but with a
recognition that each customary law system needs to be evaluated fairly
on its merits.
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Conclusion: customary law in a globalizing culture

fred bosselman and peter ørebech

In this book we have tried to demonstrate the important role that custom-
ary law plays in modern, western society. We have explored the importance
of sustainability and the search for legal systems that can provide cautious
avenues for achieving sustainable objectives. And we have looked at the
growing importance of international law’s recognition of both sustain-
ablility and custom. We have explained that customary law is an alternative
to “governmental control and command.”1

12.1 The importance of customary law

In order to understand the role of customary law today, we need to reem-
phasize some basic philosophical principles. We must acknowledge that
humans have the capacity to formulate rules to guide cooperative behav-
ior relating to each other and to their surrounding environment. We need
to emphasize that customs are not simply reflex responses to outside
stimuli, but are developed intuitively by humans who seek to benefit by
cooperation.

Enlightenment philosophers argued that this rationalist capacity dis-
tinguished humans from the other animals. Although modern science
may blur the lines between humans and animals, and between rational
and instinctive behavior, it remains unquestioned that humans surpass
all other species in the extent of their ability to use rational processes to
establish customary rules.

Customary law exists whenever people act as if they were legally bound
to observe customary rules. No endorsement by any legislative, judicial
or administrative body is needed to create customary law if people accept
rules as the law. Customary law is pervasive in modern societies. Even in
nations with complex and efficient governmental structures, customary
law is the guiding force in many areas. And in the world’s many “failing
states,” customary law plays a key role as a process for establishing claims
and resolving disputes.
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Customary law also finds its way into more formal legal formats. Courts
look to the customs of the community in defining many kinds of permissi-
ble behavior. Administrative agencies learn the customs of “stakeholders”
in the process of formulating regulations. And legislators often incorpo-
rate or defer to custom in enacting laws. In this way, customary law directs
important parts of property and environmental law.

Not every social norm deserves customary law status. Of course mem-
bers of special trades and local societies may, explicitly or tacitly, agree
upon legal solutions, but when doubt and tension arise, the final word
belongs to third party institutions. Where people dispute the binding
nature of a particular custom, the courts have established procedural
rules for establishing whether it is customary law. These rules, many of
which are based on the pre-nineteenth century English court decisions
analyzed by William Blackstone, apply common-sense tests to determin-
ing whether the rules reasonably reflect the actual practices of a local
community.

Some observers have assumed that the Blackstonian rules apply only to
quaint customs of ancient lineage and dubious relevance. But an analysis
of the application of these rules shows that they endorse many flexible
customs that continue to have important modern applications. Such cus-
toms often provide an underlying regime of equity that is used as a basis
for key contractual relationships.

But even where particular customary rules have been abandoned in
the light of changing conditions, the values that underlay the custom-
ary rules may still serve an important function. These values can serve
to guide the adoption of new rules or the creation of new rule-making
processes. In this sense, customary law is a continually ongoing process by
which people seek to improve their interpersonal relations, as the Scottish
philosopher Thomas Reid pointed out over two centuries ago. Custom,
he said, includes the process by which the people actively engage in the
common pursuit of applying reason, experience, instinct and the views of
others to the regulation of human conduct in relation to each other and
the environment. We the people, today as before, possess the capacity to
agree upon laws to govern our own behavior.

12.2 The importance of sustainable development

As recently as fifty years ago, our ability to determine whether natu-
ral resource development strategies were sustainable was quite limited.
We kept good records of a few key commodities and environmental
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conditions, but these records existed for relatively short time periods.
Our ability to observe the environment was quite limited in both space
and time, and the complexity of the environment precluded any ability
to predict long-range future conditions.

Today, computers and satellites are only the most obvious examples
of how technology has improved our ability to study and predict the
impact of our activities on the world around us. We understand far better
how past practices led to unsustainable resources, and we can model the
future well enough to worry about the effects of our current activities on
future generations. While the complexity of ecological systems makes the
predictive value of many such models somewhat speculative, the modeling
allows scientists to think in expanded ways that were not feasible for an
earlier generation.

Our increasing scientific capabilities have gradually influenced our
policy-making processes. This is apparent not only at the national level
but at the international level, where our capacity to see the interrelation-
ship of the world’s natural resources is most apparent. Even those nations
that are reluctant to exercise the self-restraint necessary to achieve sus-
tainable resource development themselves are beginning to recognize the
seriousness of the issue. Internationally adopted aspirations of sustain-
ability have become well accepted, and are gradually being implemented
with binding commitments to sustainable behavior.

Better science has also made us aware of the difficulty of predicting
the behavior of complex systems. We are more aware of the rapidity with
which epidemics, ecological collapse and sudden climate change have
affected human lifestyles in disastrous ways. Our improved knowledge
has led us to be cautious taking possible non scientifically justified risks
into consideration, not only in introducing changes in the natural envi-
ronment, but in reasoning that no change is needed. A precautionary
principle has become an inherent part of many natural resource man-
agement processes, and has been incorporated in a number of important
international agreements.

12.3 The search for sustainable legal systems

Today the law of natural resource management is the subject of much soul
searching. Science has awakened us to the complexity of the ecological,
technological, social and economic issues that managers most address,
but has not produced a consensus about ways to resolve the complexity.
Some people argue that strictly enforced regulatory measures are the best
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way to manage natural resources sustainably. They believe that the human
propensity to greed will defeat any system other than one buttressed by
tight regulations. Others argue that efficient natural resource management
must simulate the conditions of a private market. By letting the price of
natural resources vary with scarcity, the invisible hand of the market will
channel demand toward those resources that are most sustainable. The
government’s role is simply to ensure that fair market-making institutions
exist.

Can customary role play a role in this polarized argument between
regulations and markets? In this book we have looked at examples of how
customary law can be used as input into both regulatory and market sys-
tems. For example, in regulatory systems of natural resource management
customary rules may be incorporated into administrative regulations if the
administrators appreciate the local knowledge and experience on which
the customs are based. In some instances statutory rules are identical to
customary. In others, statutes are purely complementary – applying only
when customary law does not offer viable solutions. Another use for cus-
tomary law in regulatory systems is to provide a process through which
institutions representing local user groups can participate in both the for-
mation and implementation of administrative rules. Sometimes this takes
the form of cooperation between local groups and government agencies,
but in other cases the customary law provides a vehicle through which
local groups can make claims and achieve negotiated agreements.

Similar examples are found in market-based management systems.
Such systems need ways to weigh those non-economic values that are not
quantified in ordinary market transactions. Customary rules and insti-
tutions can point the way to values held by local people that the market
may be missing. Moreover, the processes by which customary law systems
weigh and honor various values may suggest the extent of the weight that
people would be comfortable with placing on such values.

We have also looked at situations in which customary law has been
allowed to stand on its own, rather than as just one component of a mar-
ket or regulatory system. Because producing sustainable regulatory or
market mechanisms of resource management requires long and patient
effort and significant expense, in some situations governments have sim-
ply concluded that the most efficient solution is to turn certain sectors of
management over to customary law institutions, relieving the taxpayers
of oversight responsibilities.

The delegation of resource management to customary institutions or
rules by no means guarantees sustainable development. If the users of
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customary law fail to defend norms under attack, replacement takes place
and new norms may emerge. Despite their superior quality, sustainable
practices face no better odds of survival than any other resource man-
agement practice. Consequently, the survival of an ancient practice may
indicate its superiority in inter partes conflicts over resource harvesting
and allocation, but its survival does not warrant that practice is sustain-
able, since it may happen that customary changes takes place long after
resource decline has taken place.

Nevertheless, there are enough success stories that the authors of this
book believe that case studies of natural resource management should
attempt to identify those situations in which customary law is either a help
or hindrance to sustainable development. It is often argued that customary
wisdom protected the resources in the past, and is therefore best adapted
to the future. In practice, although the use of the term “sustainability”
is rather new, an awareness of the economics of sparse resources is often
part of old wisdom, because it has always been necessary to consider the
future viability of resources in the face of potential overexploitation. Good
customs and practices deserve long life.

12.4 The role of international law

The evolving codification of environmental principles in international
law may help to reawaken knowledge of sustainability buried in ancient
traditions. As stated in the 1995 Straddling Fish Stock Agreement,
Article 6(3)(a) “States shall apply the precautionary approach widely to
conservation, management and exploitation . . . In implementing the pre-
cautionary approach, States shall . . . improve decision-making . . . imple-
menting improved techniques for dealing with risk and uncertainty.” The
hunter-gatherer-fisher’s practical insights that have served well over the
centuries shall again become the main focus in building a new society
based upon precautionary findings. The precautionary principle suggests
the need to search continually for improved techniques for dealing with
risk and uncertainty. The synthesis of knowledge gained by experience in
customary laws may make precautionary decisions more predictable.

But because many ancient indigenous societies were more static than
modern societies, the hopes that have been vested in customary arrange-
ments for promoting sustainability – not least those of indigenous
peoples – should not be exaggerated. Sustainability as a value is prob-
ably not linked to just one legal instrument or form. Sustainable lifestyles
may result from custom, legislative regulation or other cultural norms,
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and from many other influences which change the legal consciousness in
a community or society.

Lawyers and others interested in sustainability should perhaps focus less
on legal forms as such and more on how to gain support for the protection
of sustainability. Both old and new emerging customs and advanced forms
of practice may contribute to this aim, as may other types of norms. There
is no guarantee that modern state law or international regulation will lead
to a state of sustainability. There is no guarantee either, that a return to,
or conservation of, earlier forms of customs is a better avenue. These
former customs may be sustainable, but under conditions such as gender
divisions of labor that are based on values no longer considered attractive.

In order to be able to survive in the world society and market, most
people do not want to be locked up in ancient customs. Nevertheless, those
customs may still represent a resource capable of inspiring innovation
and legitimizing practical activities in the process of administering living
resources and adapting to changing circumstances in a changing world.
We see signs of return to customary practices in the cry for a precautionary
approach to resource management and hope that this and other studies
will encourage more research into the various ways by which sustainable
customs may be incorporated into modern legal systems.

Endnote

1. Which is an alternative solution to the one of Duncan A. French, “The Role of the
State and International Organizations in Reconciling Sustainable Development
and Globalization” (2002) International Environmental Agreements: Politics, Law,
and Economics 135.
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460 references

Farber, Daniel A., Eco-pragmatism: Making Sensible Decisions in an Uncertain World
(University of Chicago Press, Chicago, 1999).

Fauchald, Ole Kristian, Environmental Taxes and Trade Discrimination (Kluwer Law,
London, The Hague, Boston, 1998).

Faundez, J. (ed.), Good Government and Law. Legal and Institutional Reform in
Developing Countries (Macmillan, Basingstoke, 1997).

Federspiel, Holger, Romerske Retskilder (Nyt Nordisk forlag, Copenhagen, 1930).
Fehr, Ernst and Klaus M. Schmidt, A Theory of Fairness, Competition, and Coopera-
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de droit civil compare (Paris, 1903).

Lambert, Edouard, “Codified law and Case-law: Their Part in Shaping the Policies of
Justice,” in Science of Legal Method. Selected Essays by Various Authors (transl.
by Ernest Bruncken and Layton B. Register, The Macmillan Company, New
York, 1921).

Larmore, Charles E., Patterns of Moral Complexity (Cambridge University Press,
Cambridge, 1987).

Larmour, Peter (ed.), The Governance of Common Property in the Pacific (Region
National Centre for Development Studies, Pacific Policy Paper 19, The
Australian National University, Canberra, 1997).

Larson, Bruce A. and Daniel W. Bromley, “Property Rights, Externalities, and
Resource Degradation: Locating the Tragedy” (1990) Journal of Development
Economics, vol. 33, p. 235.

Lazarus, Richard J., “Pursuing ‘Environmental Justice’: The Distributional Effects
of Environmental Protection” (1993) Northwestern University Law Review,
vol. 87, p. 787.

Lele, S., Sustainable Development: A Critical Review (World Development, Montreal,
1996).

Lennert, Lise, Kvinder i Grønland – sammen og hver for sig (Atuakkiorfik, Nuuk,
1991).

Liermann, Annmarie M., “Seeking Sovereignty: The Akaka Bill and the Case for
the Inclusion of Hawaiians in Federal Native American Policy” (2001) Santa
Clara Law Review, vol. 41, p. 509.

Light, Stephen S. et al., “The Everglades: Evolution of Management in a Turbulent
Ecosystem,” in Lance H. Gunderson, et al. (eds.), Barriers and Bridges to the
Renewal of Ecosystems and Institutions (Columbia University Press, New York,
1995).

Lillevoll, Tor Arne:
1998 “Open Common for Fjord Fishery in Coast Saami Areas,” in Svein Jentoft

(ed.), Commons in a Cold Climate. Coastal Fisheries and Reindeer Pastoralism
in North Norway: The Co-Management Approach (Man and the Biosphere
Series No. 22, Parthenon, 1998).

1998 Åpenallmeming for fjordfiske i Sjøsamiske områder?” [“A Still Open Outer
Common For the Fishermen in the Coastal Saami Areas”?], in Bjørn Sagdahl
(ed.), Fjordressursen og Reguleringspolitikk (Kommuneforlaget, Oslo, 1998).

Lloyd, Dennis, The Idea of Law (Penguin Books, London, 1991).
Locke, John:

1963 Two Treatises of Government (ed. by Peter Lasslett, The New American
Library, London).



references 469

1956 Second Treatise of Civil Government (Basil Blackwell, Oxford).
Loope, Lloyd L., “Hawaii and the Pacific Islands,” in United States Geological Survey,

Status and Trends of the Nation’s Biological Resources (accessed December 4,
2001).

Loope, Lloyd L. and Dieter Mueller-Dombois, “Characteristics of Invaded Islands,
with Special Reference to Hawaii,” in J. A. Drake (ed.), Biological Invasions:
A Global Perspective (SCOPE/ICSU, John Wiley, Chichester and New York,
1989).

Luhman, Niklas, A Sociological Theory of Law (Routledge, London, 1985).
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[The Possessory Right to Finnmark. The Rules of the Public Land – with the
emphasis on Saami Legal Rights] (Universitetsforlaget, Oslo, 1979).

Tubbs, J. W., “Custom, Time and Reason: Early Seventeenth-Century Concep-
tions of the Common Law,” (1998) History of Political Thought, vol. 19,
pp. 363 ff.

Tuck, Richard, The Rights of War and Peace. Political Thought and the Internatinal
Order from Grotius to Kant (Oxford University Press, Oxford, 1999).

Udenrigspolitisk Redegørelse fra Grønlands (Landsstyre, 1993).
Ullman, Walter:

1946 The Medieval Idea of Law as Presented by Lucas de Pena. A Study in
Fourteenth-Century Legal Scholarship (London).



references 485

1940 “Bartolus on Customary Law”, The Juridical Review, vol. 52, p. 265.
United Nations:

Protection & Preservation of the Marine Environment: Report of the Secretary
General Doc. A/44/461 (18 September 1989).

UN Doc.1976/A/31/10 p. 226. Environment and Sustainable Development. Imple-
mentation of Agenda 21 and the program for further implementation of
Agenda 21.

UN Docs. A/C.6/31/SR.13-33. Article 37, in casu 11th September 2003. To date 100
states have acceded. See http://www.biodiv.org/biosafety/default.aspx

UN General Assembly, A 57/532/Add.1.
UN Straddling Fish Stocks Agreement (1995) In force as of 21 November 2001.

According to Article 40(1), the Agreement entered into force 30 days after the
date of deposit of the 30th instrument of ratification or accession.

US Census Bureau, the Native Hawaiian and other Pacific Islander Population: 2000
(December, 2001).

United States Commission on Civil Rights: Hawaii Advisory Committee. “A Broken
Trust: The Hawaiian Homelands Program: Seventy Years of Failure of the Fed-
eral and State Governments to Protect the Civil Rights of Native Hawaiians”
(1991).

United States Congress: S. 1783, A Bill expressing the policy of the United States’
relationship with Native Hawaiians and to provide for a process for the recog-
nition by the United States of the Native Hawaiian governing entity, and for
other purposes. (107th Congress, 1st session, 2001).

United States Department of the Interior and Department of Justice, “From Mauka
to Makai: The River of Justice Must Flow Freely: Report of the Reconciliation
Process between the Federal Government and Native Hawaiians” (2000).

United States Senate Committee on Appropriations, Special Hearing of Federally
Funded Native Hawaiian Programs, August 16, 1999 (106th Congress, 1st
Session).

United States Senate Committee on Indian Affairs, Statement of Eni F. H.
Faleomaraega, hearing (September 14, 2000).

Urbanska, Krystyna M. et al. (eds.), Restoration Ecology and Sustainable Devel-
opment in V. T. Parker and S. T. A. Pickett, “Restoration as an ecosys-
tem process: implications of the modern ecological paradigm” (Cambridge
University Press, 1997).

Ussing, Henry, Aftaler [Agreements] (G. E. C. Gads, Copenhagen, 1955).
Verheggen, Claudine, “Davidson’s Second Person” (1997) The Philosophical Quar-

terly, vol. 47, p. 361.
Versluis, Arthur, Sacred Earth: The Spiritual Landscape of Native America (Inner

Traditions International, Rochester VT, 1992).
Vinogradoff, Paul, Common Sense in Law (Oxford University Press, London,

1959).



486 references

Waldman, Theodore, “Origins of the Legal Doctrine of Reasonable Doubt” (1959)
Journal of the History of Ideas, vol. 20, p. 299.

Walsøe, Per, “Grønlands kredsretter,” in Blume and Ketscher (eds.), Ret og
skønsomhed i en overgangstid. Festskrift til Agnete Weis Bentzon (Akademisk
Forlag, Copenhagen, 1998).

Walsøe, Per and Kirsten Trolle, “Det grønlandske retsvæsen indsigter og udsigter,” in
Hanne Petersen and Jacob Janussen (eds.), Retsforhold og samfund i Grønland
(Atuagkat, Nuuk, 1998).

Walters, Carl, Adaptive Management of Renewable Resources (Macmillan, 1986).
Ward, R. Gerald, “Changing forms of communal tenure,” in Peter Larmour

(ed.), The Governance of Common Property in the Pacific Region (Australian
National University National Centre for Development Studies, Canberra,
1997).

Ward, William and Priscilla Weeks, “Resource Managers and Resource Users:
Field Biologists and Stewardship,” in Christopher L. Dyer and James R.
McGoodwin (eds.), Folk Management in the World’s Fisheries (University Press
of Colorado, Niwot CO, 1994).

Watson, Reg and Daniel Pauly, “Systematic Distortions in World Fisheries Catch
Trends” (2001) Nature, vol. 414, p. 534.

Watson, Robert T. et al., Annual Review of Environment Matters at the World Bank
(World Bank Report No. 20104, 1999).
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