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PREFACE

The preface to the first edition of this book included the statement that
‘nothing is permanent’. This is not only true of the use of land and buildings
but also legislation governing town and country planning and the
interpretation of that legislation by the courts. This second edition deals with
the recent changes and essentially provides an update on planning law and
practice, as well as an opportunity to provide the reader with additional
material. I make no apology for retaining the original format which readers
have acknowledged is successful and which resulted in the first edition being
awarded the Chartered Institute of Builders 1999 Gold Award for the best
reference book related to the work of the building industry.

The law relating to town and country planning directly or indirectly
affects the life of each of us. The demands we place on the use of land for food,
manufactured and processed products, places of employment,
communications, shopping, recreation and our homes creates a complex
system of inter-relationships which are in themselves constantly evolving and
changing. Nothing is permanent and the rationale for town and country
planning is that the inevitable changes. The resulting conflicting demands
which affect the use of land should be foreseen (as far as is humanly possible),
ordered in a rational manner and thereafter be the subject of control. This is
not a mere academic exercise and must take place within the limits of what is
acceptable politically, economically, environmentally and socially. That is not
to suggest that there will ever be a consensus view on the desirability of
achieving broader objectives as various groups within society legitimately
seek to promote their own objectives. As individuals, it can reasonably be
assumed that we agree that every family is entitled to a decent standard of
housing, but when the provision of additional housing to meet this objective is
proposed in our town or neighbourhood, we may not be enamoured by the
proposal put forward by the local planning authority.

Whilst we all seek to take advantage of the rapidly developing
technologies of the 21st century, which hopefully will lead to a higher
standard of living for ourselves and our children, there is no consensus as to
how this should be achieved. Planning, therefore, has to make balanced
judgments on behalf of society as to what is acceptable after carefully
weighing the arguments both for and against proposed changes and the likely
impact of such change on an established area. Change, of whatever form or
scale, is akin to throwing a stone into a tranquil pond. It will create ‘ripples’,
that is, it will disturb the existing situation, and it is the duty of planners to
assess whether those ‘ripples” — or the degree of disturbance which results
from proposed change — are acceptable to society.

To achieve the objectives of planning, there is a complicated and ever-
evolving basis of primary legislation in the form of Acts of Parliament and
secondary legislation in the form of orders and regulations. In writing this
book, I have drawn upon my experiences as Senior Lecturer in the
Department of Town and Country Planning, University of Newcastle upon
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Tyne, during which time I lectured on the subject of planning legislation to
our own planning students, planning students in Shah Alam, Malaysia, and to
those in Newcastle studying architecture, law, civil engineering and landscape
architecture. In addition, I have lectured to, or advised, numerous civic groups
on aspects of planning law. In each of these circumstances, the complexity of
the subject has primarily demanded that the basic elements are clearly
understood.

These experiences have led me to adopt the particular format of this book.
The approach has been first to provide the reader with the basic elements of a
particular aspect of planning law and then to elaborate on that aspect by
providing details of how these elements have been interpreted by the
Secretary of State or the courts; for example, Chapter 8 states the content of the
Use Classes Order 1987 and Chapter 9 then deals with challenges to that
Order which have assisted in clarifying the precise meaning of the Order. By
adopting this method, it is felt that the reader will benefit from a level of
understanding before embarking upon the detailed nuances contained in the
legislation.

In the Table of Cases, it should be noted that the detailed references are
contained within the main text. To facilitate ease of access to the details of
cases referred to, the primary reference is, wherever possible, to the Journal of
Planning and Environmental Law (JPL). This is followed by other sources of
reference, and it should be noted that, in some instances, these may pre-date
those provided by the JPL. Nevertheless, the JPL reference is given priority.
Where the dates of two or more references are the same, the date appears only
in relation to the first reference, for example: [1989] JPL 635; 21 P & CR 110.

Cases involving the Secretary of State continue to use that shortened title
although, following the merging of the Department of the Environment and
the Department of Transport in 1997, his official title is now Secretary of State
for the Environment, Transport and the Regions.

The Table of Cases lists the chapter and paragraph in which the case is
cited. Therefore, for example, by looking at the case AG v Calderdale BC, it will
be noted that this occurs in Chapter 21, para 5, shown as 21.5. As shown on
the contents page, Chapter 21 deals with listed buildings and conservation
areas, it is, therefore, immediately apparent that this case deals with a
conservation issue, and that para 5 deals with listed building enforcement
notices. Similarly, the Table of Statutes is referenced on the basis of chapters
and paragraphs.

My hope is that this text will provide each reader with a planned,

structured, applied and controlled development in his or her study which

will permit the reader to both understand and operate successfully in the
complex area of planning law.

] Cameron Blackhall

June 2000
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Department of the Environment Circulars

The following contains a list of the current Circulars which provide advice to local
planning authorities on the operation of the planning system.

For Departmental Policy Guidance in the form of Planning Policy Guidance Notes,
see para 2.2, and Mineral Policy Guidance Notes, see para 27.12.

Number
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APPENDIX 1

RESUME OF THE GENERAL (PERMITTED
DEVELOPMENT) ORDER 1995

Schedule 2

Permitted Development

PARTS 1 and 2 (see Chapter 10)

PART 3 CHANGES OF USE (note: also refer to Use Classes Order 1987)

Class A Change of use to Class Al from Class 3 or from a use for the sale, or
display for sale of motor vehicles.

Class B Change of use to Class B1 from B2 or B8 and

Change of use to B8 from B1 or B2.

Not permitted within B8 if change relates to more than 235 sq m
floorspace

Class C Change of use from Class A3 to A2

Class D Change of use of premises with a display window at ground level from
A2 to Al

Class E Change of use of land or building from use granted planning
permission to a use specifically authorised when it was granted.

Not permitted if:

[i] application for planning permission was before 5 December
1988;

[ii] carried out more than 10 years after the grant of permission; or
[iii] ~ would result in a breach of any condition.

Class F Change of use to mixed use of single flat above ground floor Class A1 or
A2

Conditions:
[i] Al or A2 retained on ground floor;
[ii] ground floor not to be used in whole or part as a single flat;

[iii] ~ occupancy of the flat by a single person or people living as a
family; and

[iv]  notmore than six residents.

Class G Change of use from mixed use to Al or A2 where there is a display
window at ground floor level for that purpose.

Condition: prior use of part of the building as a flat.

PART 4 TEMPORARY BUILDINGS and USES (see Chapter 10)

Ixv



Planning Law and Practice

PART 5
Class A
Class B

PART 6
Class A

CARAVAN SITES

Use of land other than a building as a caravan site in accordance with
the provisions of the Caravan Sites Act 1960, Sched 1, paras 2-10.

Development required by conditions of a site licence under the 1960 Act.

AGRICULTURAL BUILDINGS and OPERATIONS

Development on units of 5 ha or more.

Permitted:

[i] erection, extension or alteration of a building; and

[ii]  excavation or engineering operations necessary for agriculture.
Not permitted:

(1) on a parcel of land of less than 1 ha;

(ii) related to a dwelling;

(iii)  not designed for agricultural purposes;

(iv)  works or structure [other than a fence] to accommodate stock,
plant or machinery or any building erected or extended would
exceed 465 sq m;

(v)  height exceeding 33 m. Within 3 k of aerodrome maximum
height 12 m;

(vi)  any part of the development within 25 m of metalled part of a
trunk or classified road;

(vii)  erection or construction, or works of a building, or excavation to
be used for livestock or the storage of slurry/sewage within
400 m of the curtilage of a protected building; or

(viii) excavations or engineering operations on or over Art 1(6) land
connected with fish farming.

Conditions under Class A:

[i] if within 400 m of a protected building not to be used for
livestock or slurry;

[ii] extraction of minerals on land including disused railway
embankments not to be removed from the unit;

[iii] ~ waste materials not to be brought to the site except when used to
achieve development under Class A or the creation of a hard
surface;

[iv] on Art 1(6) land the extension, alteration, etc, to a building,
formation or alteration to a private way, carrying out of
excavations, deposit of waste, placing or assembly of a tank in
any waters the developer shall:

(@) apply to the local planning authority to ascertain whether
prior approval required relating to siting, design, external
appearance, formation of or alteration to a private right of
way or placing of a tank;
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Appendix 1: Resumé of the General (Permitted Development) Order 1995

Class B

(b) development shall not commence until the local planning
authority have given approval, state no approval is
required, or has failed to reply within 21 days.

Units of less than 5 ha but more than 0.4 ha
Permitted:

[i]

extension or alteration of an agricultural building;

[ii] installation/replacement of plant/machinery;

[iii] provision/replacement of sewer, pipe, etc;

[iv]  provision/replacement of private right of way;

[v] creation of a hard surface;

[vi]  deposit of waste;

[vii] repairing ponds/raceways, replacement of tanks for fish farming

Not permitted if:

[i] carried out on a parcel of land forming part of a unit of less than
0.4 ha;

[ii] external appearance materially effected;

[iii]  development within 25 m of metalled part of a trunk or classified
road;

[iv]  if used for livestock or slurry/sludge within 400 m of protected
building;

[v] creation/extension of fish ponds other than the removal of silt;

[vi]  if height of building increased;

[vii] if cubic content of building increased by more than 10%;

[viii] any part of the new building would be more than 30 m from

[xi]

[xii]

[xiii]

original;

the ground area of the building extended would exceed 465 sq m
(calculated on the basis of the original building and any
extension carried out in preceding two years any part of which
would be within 90 m of the proposed development);

would involved the extension/alteration or provision of a
dwelling;

any part of the development would be within 5 m of any
boundary of the unit;

the ground area would exceed 465 sq m; or

the height exceeds 12 m or 3 m within 3 k of an aerodrome

Conditions under Class B:

[i]

[i]

that permitted by Class B within 400 m of protected building
shall not be used for the accommodation of livestock or storage
of slurry/sludge;

in the case of Art 1(6) land, prior notification to the local
planning authority required as above under Class A.

NOTE:if no other buildings are available 400 m or more from a
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Class C

PART 7
Class A

PART 8
Class A

protected building to accommodate livestock and the need arises
then permitted based upon quarantine requirements, alternative
damaged by fire, flood or storm, and animals that are sick, giving
birth or extreme weather conditions.

Mineral working for agricultural purposes

Permitted: any mineral necessary for agriculture within the unit
of which it is a part.

Not permitted:  if excavation within 25 m of metalled part of trunk or
classified road

Condition: not to be moved outside the land which is held for
agricultural purposes.

FORESTRY BUILDINGS and OPERATIONS

Permitted on land for forestry/afforestation:

[i] erection, extension, alteration of (subject to 10% maximum based
on cubic content of the original building and no increase in
height);

[ii] formation, alteration and maintenance of private ways;

[iii]  obtaining minerals for the purpose of [ii] above; and

[iv] other operations (not including mining and engineering

operations).
Not permitted:
[i] involving a dwelling;

[ii] height above 3 m within 3 k of aerodrome; or
[iii] ~ within 25 m of metalled part of trunk or classified road.
Conditions:

[i] developer required to inform the local planning authority to
determine whether any prior approval required regarding siting,
design and external appearance and materials to be used;

[iil  planand fee to be forwarded to the local planning authority;

[iii]  site notice to be displayed;

[iv]  the local planning authority has 28 days to comment and failure
to do so grants deemed consent.

INDUSTRIAL and WAREHOUSE DEVELOPMENT
Extension or alteration to buildings
Not permitted:

[i] if not used for the same purpose (includes the provision of
employee facilities which are not to be used between 19.00 and
06.30 hours by employees other than those working during that
period; not permitted where hazardous substances are kept on
the premises;

[ii]  height exceeds the original building;
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Class B

Class C
Class D

PART 9

PART 10

PART 11

PART 12
Class A

[iii]  cubic content of original building exceeded by 10% on Art 1(5)
land and 25% in other cases;

[iv] floorspace exceeded by 500 sq m on Art 1(5) land and 1,000 sq m
in other cases;

[v] external appearance is materially effected;
[vi]  development within 5 m of the boundary; or

[vii] would lead to a reduction in space for car parking or the turning
of vehicles.

Development on industrial land

Permitted: replacement, installation of machinery, pipes sewers, etc,
provided does not materially affect the external appearance or exceeds
15 m from ground level or height of that which it replaces, which ever is
the greater.

NOTE: industrial land does not include land adjacent to a mine.
Permitted: the creation of a hard surface
Deposit of waste

Permitted: deposit of waste resulting from an industrial process on site
on 1st July 1948 irrespective of extension of superficial area or height.

Not permitted:

[i] if waste includes materials resulting from the winning of
minerals; or

[ii] use on the 1st July 1948 was for waste from the winning of
minerals.

UNADOPTED STREETS and PRIVATE WAYS

Permitted: repairs to unadopted streets and private ways.

REPAIRS TO SERVICES

Permitted: works for inspecting, repairing, renewal of any pipe, sewer,
cable or other apparatus.

AUTHORISED BY PRIVATE ACT, ORDER OR HARBOURS ACT 1964
Not permitted:

[i] erection, alteration, etc, to building, bridge, aqueduct, pier or
dam;
[ii] involves formation, alteration of mans of access to a highway;

Unless prior approval by the relevant planning authority.

DEVELOPMENT BY LOCAL AUTHORITIES
Erection, construction, maintenance, improvement of buildings
Permitted:

[i] small ancillary buildings related to a function carried out by the
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Class B

PART 13

PART 14
Class A

PART 15
Class A

PART 16

PART 17
Class A

authority;
[ii] lamp standards, information kiosks, refuse bins, barriers, etc.

Deposit of waste by local authority on land used for the purpose on 1st
July 1948 irrespective of increase in superficial area or height.

DEVELOPMENT BY HIGHWAY AUTHORITIES
Permitted:
[i] onland within the boundaries of the road; and

[ii] on land outside the boundary but adjacent.

DEVELOPMENT BY DRAINAGE AUTHORITIES

Permitted: development in, on, or under any watercourse or land
drainage works in connection with improvement, maintenance or
repair.

DEVELOPMENT BY THE ENVIRONMENT AGENCY

Permitted:

[i] development not above ground;

[ii] development in, on or under a watercourse or land drainage;

[iii] ~ building plant or machinery or apparatus for survey or
investigation; and

[iv] maintenance, improvement, etc, of works for measuring flow.
Not permitted:
[i] construction of a reservoir;

[ii]  alteration/extension to a building which would materially affect
appearance, existing height exceeded, cubic content more than
25% of original or would exceed 1000 sq m;

[iii] ~ erection of plant not to exceed 15 m or height of the original
whichever is greater.

DEVELOPMENT BY OR ON BEHALF OF SEWERAGE
UNDERTAKERS

(See Part 15)

DEVELOPMENT BY STATUTORY UNDERTAKERS
Railway and light railway undertakings

Permitted: development of operational land required in connection with
movement of traffic by rail.

Not permitted:
[i] construction of a railway;
[ii] erection of a hotel, railway station or bridge;

[iii]  construction/erection other than wholly within a railway station
of an office, residential or educational building, building used for
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Class B

Class C

Class D

Class E

Class F

Class G

Class H

industrial purposes, car park, shop, restaurant, garage or petrol
filling station.

Dock, pier, harbour, water transport, canal inland navigation
(see Class A above)
Works to inland waterways

Permitted: improvement, maintenance, repair (other than commercial or
cruising waterway) (see s 104 Waterways Act 1968).

Dredgings

Permitted: use of land by statutory undertakers for the spreading of
dredged material.

Water and hydraulic undertakings

(see Class A above)

Public gas transporters

Permitted:

[i] laying underground mains, pipes, etc;

[ii] construction of storage area, construction of boreholes;

[iii]  placing and storage of pipes and other apparatus;
[

iv]  erection on operational land of building solely to protect
machinery; and

[v] any other development on operational land.

Not permitted:

[i] structure for housing apparatus exceeding 29 cub m if at or
above ground level, or under a highway used by vehicular
traffic;

[ii] in the case of boreholes any machinery would exceed 6m in
height;

[iii] ~ in the case of a building when the design and external
appearance would be materially affected; and

[iv]  plant or machinery not to exceed 15 m in height or height of the
original whichever is the greater.

Electricity undertakings
(see Class F above)

Tramway and road transport undertakings

Permitted:
[i] installation of posts, wires, transformer boxes, etc;
[ii] installation of tracks, telephone cables, signs, etc;

[iiifl ~ passenger shelters, barriers; and
[iv] any development on operational land.
Not permitted:

[i] structure exceeding 17 cub m in the case of [i] above;
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Class I

Class]

PART 18
Class A

Class B

Class C

[ii] erection, alteration, reconstruction of building materially
affecting design or external appearance;

[iii] ~ plant or machinery exceeding 15 m in height or height of the
original whichever is the greater; and

[iv]  development not wholly within tram or bus station.
Lighthouse undertakings

Permitted: development under the Merchant Shipping Act 1894
Post Office

Permitted:

[i] installation of post boxes, self service machines; and

[ii] development on operational land.

Not permitted: (as with Class H above)

AVIATION DEVELOPMENT
Development at an airport

Permitted: on operational land the erection/alteration of operational
building connected to the provision of services.

Not permitted:
[i] construction/ extension of a runway;
[ii] passenger terminal exceeding 500 sq m;

[ili]  extension/alteration to a terminal as existing on 5th December
1988 or if after that date the building as built would exceed 15%;
and

[iv] alteration other than to an operational building where external
appearance would be materially affected.

Air navigation development at an airport

Permitted:

[i] provision of air traffic control services;

[ii]  navigation of aircraft using the airport; and

[iii]  monitoring of aircraft movement.

Air navigation near an airport

Permitted:

[i] on operational land outside but within 8k of the airport;

[ii] provision of air traffic control services;

[iii]  navigation for aircraft using the airport; and

[iv]  monitoring of aircraft movements.

Not permitted:

[i] any building other then those for equipment for items above;

[ii]  any building exceeding 4m in height; and

[iii]  installation/erection of radar, radio masts, antenna or other
apparatus which exceeds 15 m in height or height of that
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Class D

Class E

Class F

Class G

Class H

Class 1

PART 19
Class A

replaced whichever is the greater.
Development by Civil Aviation Authority (CAA) within an airport

Permitted: within the perimeter, air traffic control, navigation and
monitoring requirements.

CAA development for air traffic control and monitoring
Permitted: subject to restrictions (see Class C above)
Development by CAA in an emergency

Permitted: use of land for moveable apparatus or to replace
unserviceable apparatus

Condition: Period limited to 6 months and land to be restored.
Development by CAA for air traffic control

Permitted: use of land to provide services in connection with:
[i] air traffic control;

[ii] navigation of aircraft; and

[iii] ~ monitoring of aircraft.

Condition: limited to six months and land to be restored.
Development by CAA for surveys, etc

(as above)

Use of airport buildings by operators

Permitted: use of buildings within the perimeter managed by operators
for air transport services or other flying activities.

DEVELOPMENT ANCILLARY TO MINING OPERATIONS
Erection, extension, replacement repair, etc, of

[i] plant and machinery;

[ii] buildings;

[iii]  private ways or railway, or sidings; and

[iv]  sewers, pipes, cables, etc.

Not permitted:

[i] in relation to land which is an underground mine which is not an
approved site or unless a plan was deposited with the mineral
planning authority before 5th June 1989;

[ii] unless for the purpose of winning and working of minerals;

[iii]  if external appearance materially affected;

[iv]  height above 15m or original whichever is the greater;

[v]  any building erected exceeds 1,000 sq m and/or

[vi] the cubic content replaced, extended or altered would exceed

25% of the original.
Conditions:
[i] within 24 months of ending operations or such period agreed

with the planning authority, buildings shall be removed; and
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Class B

Class C

PART 20

Class A

Class B

Class C

[ii] the land shall be restored.

Operations for the erection, installation, extension, rearrangement,
repair or other alteration with the prior approval of the mineral
planning authority.

(see Class A above)

Development required for the maintenance or safety of a mine or
disused mine for ensuring the safety of the surface of the land adjacent
to the mine.

(see Class A above)

COAL MINING DEVELOPMENT BY COAL AUTHORITY and
LICENSED OPERATORS

Development by a licensee in a mine started before 1st July 1948
Permitted:

[i] winning and working of underground coal and related minerals
in a designated seam area; and

[ii] development underground to gain access to coal and related
minerals.

Conditions:

[i] unless there is an approved restoration scheme, or the operations

have permanently ceased the operator shall, before 31st
December 1995, or such time agreed with the mineral authority,
apply for approval of such a scheme;

[ii] restoration to be carried out within 24 months or period
specified;
[iii]  aftercare for a period of five years following restoration;

[iv]  if no restoration scheme approved all buildings, etc, to be
removed; and

[v] land shall be restored as far as practicable to original form and
use.

Development by licensee of British Coal started before 1st July, 1948
(see above Class A)

Development required for authorised mine by licensed operator
Not permitted:

[i] external appearance of the mine materially affected;

[ii]  any building/plant, etc, including waste exceeds 15 m;

[iii] ~ re-arranged, repaired, replaced not to exceed 15 m or height of

original

[iv]  building not to exceed 1,000 sq m;

[v] cubic content exceeding 25% increase over the building replaced;
and

[vi] if to create a new surface access or improve existing non-active

Ixxiv



Appendix 1: Resumé of the General (Permitted Development) Order 1995

Class D

Class E

PART 21
Class A

Class B

PART 22
Class A

access.

Development by licensee of mine with prior approval of mineral
authority.

(See Class C above.)

Carrying out by Coal Authority or licensed operator of development
required for the maintenance or safety of a mine or disused mine with
the prior approval of the mineral authority.

Permitted:
[i] provided external appearance not materially affected;

[id] buildings, plant, machinery, etc, not over 15m in height or height
of original.

NOTE: only to be refused (when application required) if it would injure
amenity of the neighbourhood and modifications cannot be
reasonably imposed.

WASTE TIPPING AT MINE
Deposit on land used as a mine or ancillary land of waste from the mine
Not permitted:

[i] where waste deposited in an excavation the height of waste
deposited would exceed that of adjoining land, unless provided
for in a waste management scheme; or

[ii] in any other case the area of height of the deposit (measured at
21st October 1988) would increase by more than 10% unless
provided for in a management scheme.

Deposit on land comprising a site on 1st July 1948 for waste from coal

Not permitted: unless in accordance with scheme approved by the
minerals authority before 5th December 1988.

MINERAL EXPLORATION

Development on any land not exceeding 28 consecutive days.
Permitted:

[i] drilling boreholes;

[ii] seismic surveys; and

[iii] ~ making excavations.

Not permitted:

[i] if for petroleum;

[ii] within 50 m of residence, school or hospital;

[iii] within a National Park, AONB, SSSI or archaeological area;
[iv]  explosive charge of more than 1 kilogram;

[v] more than 10 excavations in any 1 ha within 12 month period;
and

[vi] any structure would exceed 12 m or 3 m within 3 k of aerodrome.
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Class B

PART 23
Class A
Class B

PART 24

Conditions:

[i]

[ii]
[iii]
[iv]

no operations between 18.00 and 07.00 hours;
no trees to be felled or damaged;
topsoil and subsoil to be kept separate; and

within 28 days of cessation land to be restored.

Development of structures for exploration

(see Class A above)

REMOVAL OF MINERALS FROM MINERAL WORKING DEPOSITS

Removal of material from stockpiles is permitted.

Removal of material from any deposit other than a stockpile

Not permitted:

[i]
[ii]

[ii]

unless notified to the minerals authority in writing;

covers a ground area exceeding 2 ha unless the mineral
deposited on the land more than five years before the
development; or

the deposit derives from operations permitted under Part 6 of
this schedule

Conditions: relate to the restoration of the site.

DEVELOPMENT BY TELECOMMUNICATIONS CODE SYSTEMS
OPERATORS

Class A Development of land controlled by operator under licence
Permitted:

[i]
[ii]

[ii]

installation, replacement, etc, of telecommunication apparatus;

emergency use of land for up to six months by moveable
apparatus; or

ancillary to radio equipment housing.

Not permitted:

[i]
[i]

[iii]

[iv]

apparatus excluding antenna would exceed 15 m in height;

replacement equipment exceeding 15 m above ground level or
height of original;

installation/replacement, etc, on a building; height of apparatus
not to exceed 15 m on a building which is 30 m or more in height;

installation, replacement, etc, on a building the apparatus would
exceed the height of the highest part of the building or structure
by more than;

(@) 10 m when building is 30 m or more in height,

(b) 8 m when the building is more than 15 m but less than
30 m in height;
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PART 25
Class A

Class B

[vi]

[vii]

[viii]

[ix]

(0 6 m in any other case;

installation, alteration or replacement of any apparatus other
than a mast, antenna, public call box, not projecting above the
surface and the ground area not to exceed 1.5 sq m;

where located lower than 15 m above ground;

(@) antenna to be located on a wall or roof slope if highway
within 20 m of structure;

(b) dish antennas not to exceed 0.9 m or aggregate size of all
dishes 1.5 m;

(c) antennas other than dishes not more than 2 on a building;

(d) the building is a listed or scheduled monument.
where located higher than 15 m above ground level;

(a) dish not to exceed 1.3 m or aggregate size of 3.5 m;
(b) not more than 3 antennas;

(0 not on listed building or scheduled monument;

in the case of Article 1(5) land;

if within 3 k of the perimeter of aerodrome the CAA to be
informed.

OTHER TELECOMMUNICATIONS DEVELOPMENT

Microwave antenna on buildings over 15m in height

Not permitted:

[i]

[ii]
[iii]
[iv]
[v]

[vi]

on dwelling house or other structure within the curtilage;
consists of development described in Part 24;

more than 2 antenna;

exceeds 90 cm;

in the case of terrestrial microwave antenna, exceeds 1.3 m or the
highest part of the antenna would be more than 3 m above the
building; or

is on Art 1(5) land.

Conditions:

[i]
[ii]

should be sited to minimise the impact as far as possible;
when no longer required to be removed as soon as practicable.

Satellite antenna on building of less than 15 m in height

Not permitted:

[i]
[ii]
[i]

[iv]

on dwelling houses or other structure within the curtilage;
consists of development described in Part 24;

dimensions which exceed 90 cm on a building on Art 1(4) land
and 70 cm in any other case;

exceeding the highest part of the roof;
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PART 26

Class A

PART 27
Class A

PART 28
Class A

PART 29
Class A

[v] more than 1 antenna;
[vi]  would consist of installation on a chimney; or

[vii] on wall or slope of a roof fronting a highway (waterway in The
Broads).

Conditions:

(see above for Class A)

DEVELOPMENT BY HISTORIC BUILDINGS and MONUMENTS
COMMISSION FOR ENGLAND

Permitted:
[i] maintenance, repair, restoration of any building or monument;

[ii] erection of screens, fences or covers to protect building or
monument;

[iii] ~ works to stabilise any cliff, watercourse or coastline required to
preserve a building/monument.

USE BY MEMBER OF CERTAIN RECREATIONAL ORGANISATIONS
Permitted use of land for recreation or instruction and erection of tents
Not Permitted: within the curtilage of a dwelling house.

NOTE: recreational organisations are those holding a Certificate of

Exemption under s 269 Public Health Act 1936.

DEVELOPMENT AT AMUSEMENT PARKS

Permitted:
[i] erection of booths or stalls, installation of plant and machinery;
and

[id] extension, alteration, replacement of booths, stalls, etc.

Not permitted:
[i] if on land or pier within 3 k of aerodrome not to exceed 25 m;
[ii] in the case of an extension if exceeds 5 m from ground level or

height of original building whichever is the greater.

DRIVER INFORMATION SYSTEMS

Permitted: installation, erection replacement of apparatus.

Not permitted:
[i] other than on a building, the building base area exceeds 1.5 sq m
or 15 m in height;

[ii]  the highest part of the apparatus would exceed the highest part
of the building by more than 3 m;

[iii]  would result in more than two microwave antennas.

Conditions:
[i] sited to minimise the effect on the external appearance of the
building;
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PART 30
Class A

PART 31
Class A

Class B

PART 32
Class A

[ii] when no longer required to be removed as soon as practicable.

TOLL ROAD FACILITIES

Permitted:

[i] setting up, improvement, etc, of facilities for toll collection; and
[ii] provision of hard surface used in connection with these facilities.
Not permitted:

[i] if not within 100 m of the boundary of toll road;

[ii] height of building exceeds 7.5 m or 10 m where sloping roof; or

[iii] =~ where aggregate area (excluding booth) of building exceeds
1,500 sq m.

Condition: local planning authority to be informed and will decide if
prior approval required for siting, design and external appearance.

DEMOLITION OF BUILDINGS
Permitted: any operation consisting of the demolition of a building

Not permitted:
[i] building rendered unsafe/uninhabitable by action/inaction of
owner; or

[ii]  where it is practicable to secure safety/health by repair or

support.
Conditions:
[i] if demolition required on grounds of health/safety justification

must be sent to the local planning authority;

[ii] in other cases application to the local planning authority as to
whether prior approval required as to method of demolition and
restoration of the site; and

[iii]  site notice required and development not to begin within 28 days
to allow determination by the authority as to whether approval
is required.

Permitted: operation consisting of the demolition of whole, part of any
gate, fence, wall or any form of enclosure.

SCHOOLS, COLLEGES, UNIVERSITIES and HOSPITALS

Permitted: erection of building for the purpose incidental to the use of
the above.

Not permitted:
[i] where more than 10% of the cumulative floor area;
[id] where cumulative total volume would exceed 250 cub m;

[iii] ~ where any part of the new building is within 20 m of the
boundary of the site; and

[iv] as a result any land used as a playing field could no longer be
used.
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Condition: in the case of Article 1(5) land materials used shall be similar
to those used in the construction of the original buildings.

CLOSE CIRCUIT TELEVISION CAMERAS

Permitted: installation, alteration, replacement when used for security
purposes.

Not permitted:

[i]
[ii]
[iii]
[iv]
[

v]

[vi]

[vii]

[viii]

on a listed building or scheduled monument;

dimension of the camera and housing exceeding 75 x 25 x 25 cm;
less than 250 cm above ground level;

protruding more than 1m from the surface of the building;

any part of the camera or housing be in contact with the building
at a point which is more than 1 m from any other point of
contact;

would be less than 10 m from any other camera installed on a
building;
not more than 4 cameras on the same side of the building; or

more than 16 cameras on the building.

Conditions:

[i]

[i]

to be sited so that it minimises the effect on the external
appearance; and

removed as soon as practicable after it is no longer required.
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CHAPTER 1

DEVELOPMENT OF
PLANNING LAW AND PRACTICE

1.1 INTRODUCTION

Planning is not a new human activity; nor is the planning of human
settlements which began as soon as man imposed himself upon the
environment as distinct from living in and off the natural habitats. The larger
settlements of the early civilisations demanded both physical and economic
planning as a large number of human resources were often required to
construct the ‘new’ urban environments. In other areas of the world, the
growth of urban areas was incremental, but both led to major problems. For
example, early Rome required the introduction of traffic restrictions to
overcome the problems of an inadequate road system in a densely populated
city, and a decree by Queen Elizabeth I restricted development immediately
outside London. The phenomenon of the city as a catalyst for growth is not
new, but the Industrial Revolution in Britain proved to be the critical factor in
establishing the town as a major unit of production, rather than a place
associated with commerce, defence or religion.

1.2 THE INDUSTRIAL REVOLUTION

The description given to the change in methods of production, and the
increasing specialisation of both factories and workers in the 19th century, is
generally described as the ‘Industrial Revolution’. In practice, it was an
industrial ‘evolution” which was dependent upon the earlier agricultural
revolution. The agricultural revolution had resulted in greater levels of
production which were needed, at least in the initial stages, to feed the
growing industrial population. During the 19th century, the population of the
UK increased from approximately 10.5 million to 37 million, and the growth
centres of the newly established industries, the location of which was first
dictated by the availability of water power, and then coal, led to the
concentration of population in particular parts of the country. The urban
problems associated with large concentrations of people requiring to be
housed in close proximity to the point of production led inevitably to risks to
health and, in particular, the periodic outbreaks of cholera and typhoid.

Over 100 years later, the perceived problems associated with high density
urban living appear to condition the attitude of a large number of the
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population who see dispersal to outer, or rural locations, as their aim. This
presents a major current planning problem in terms of the need to regenerate
the inner areas of many of our towns, and also the need to conserve resources
and ensure, as far as possible, that development is sustainable. Ease of
communications, changing methods of production, plus relatively cheap
green field sites, have all contributed to the constant pressure for the outward
movement of land uses, including industry, commerce and housing.

1.3 GOVERNMENT INTERVENTION IN THE 19th
CENTURY

The 19th century was largely a period of laissez faire in terms of development.
The traditional thinking is that the standard of housing provided for workers
was inadequate, but this criticism must be tempered by the fact that the
conditions existing in rural areas at that time were certainly no better; the
problems of inner city living were accentuated by the density of living and
working conditions which prevailed.

It is, therefore, understandable that the government’s concern over the
health problems in industrialised towns led to the appointment of a Royal
Commission on the Health of Towns which published reports in 1844 and
1845. These reports were followed in 1848 by the passing of two Acts of
Parliament, the Public Health Act and the Nuisance Removal and Disease
Prevention Act. The former set up a General Board of Health with powers to
create local boards where the death rate was above 23 persons per 1,000, or
where a petition of 10% of the inhabitants of the district requested such a
board. The boards were granted powers to ensure that both existing and new
houses were provided with water and drainage. The second Act
complemented the first by making it an offence to build a new house which
would depend upon drainage into an open ditch.

The government’s concern over conditions which prevailed led to the
passing of two further Acts, the Nuisances Removal Act 1855 and the Sanitary
Act 1886. Under the Nuisances Removal Act 1885, the justices were
empowered to require the provision of sufficient privy facilities, and the
means of drainage and ventilation to make a house safe and habitable, or if
the house was declared unfit for human habitation, the justices could prohibit
its use for that purpose. The Sanitary Act 1886 enabled the local council, or
Board of Health, to deal with those houses lacking proper drainage and to
compel the owner to connect the property to a public sewer, if it was within
100 feet of the property, or in any other situation, with a cesspool.
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The Public Health Act 1875 consolidated other public health Acts and, in
addition, local authorities were given the power to make bylaws regulating
the minimum size of rooms, the space about houses, and the width of streets.
Provision was also made for the making up of unadopted streets and the
provision of sewers at the expense of the owners of property fronting such
roads. The minimum bylaw standards set by the local authority were, not
surprisingly, adopted by developers as the maximum standard they were
prepared to accept! This provision of the Public Health Act 1875 still has a
dramatic effect upon the character of our industrialised towns with vast areas
of identical terraced housing which now form part of the inner city. This is
correctly termed ‘bylaw housing” and should not be confused with ‘back to
back housing” which existed before the introduction of the minimum
standards. The latter was housing in the form of two-storied developments
where, in a single block, there were two party walls separating each unit, one
at right angles to the terrace and one parallel to the frontage, thus dividing the
block into four separate units, hence the term ‘back to back’. The obvious
problem was one of lack of cross ventilation in individual units. Where these
dwellings are still in existence, it is likely that they will now be listed buildings
as they form part of the social history of the Industrial Revolution.

The Artisans and Labourers” Act 1868 extended the powers of local
government to deal with individual insanitary dwellings which were further
extended by the Artisans and Labourers” Dwelling Improvement Acts 1875
and 1890. These Acts granted powers of slum clearance and to build
tenements and cottages for the housing of the working classes. The years 1888
and 1894 also saw reforms to local government with the setting up of county
councils and urban and rural district councils. A number of enlightened
industrialists were carrying out housing for their workers which showed the
standards which could be achieved, for example, Bournville, New Lanark,
Port Sunlight and Saltaire. These enlightened approaches to the housing of
workers no doubt influenced Ebenezer Howard who, in 1899, published his
book Garden Cities of Tomorrow. This book not only inspired the first Garden
City at Letchworth, but has a continuing influence on the type of housing to
which the vast majority of the population seek to aspire — low density
suburban living which has been made possible by vastly improved
communications and the increase in car ownership.

Throughout the 19th century, the main focus of government intervention
related to public health issues and it was not until the beginning of the 20th
century that land use planning was introduced. However, the Victorian
attitude that physical illnesses and social problems could be eliminated by
simply providing better housing conditions continued to prevail up to the
1960s and beyond.
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1.4 THE EARLY 20th CENTURY

The link between the provision of adequate housing conditions and the right
of local authorities to impose bylaw standards was further developed by Part I
of the Housing, Town Planning etc Act 1909 which dealt with ‘Housing of the
Working Classes’, and Part II which related to “Town Planning” and granted
powers (s 54) to local authorities to make a town planning scheme:

... as respects any land which is in the course of development or appears likely
to be used for building purposes, with the general object of securing proper
sanitary conditions, amenity and convenience in connection with the laying
out and use of land and of any neighbouring lands.

A town planning scheme afforded an opportunity for greater flexibility than
could be achieved by bylaws, and it could determine the number of buildings
on a site, and the space around them, and also control their appearance. A
scheme also allowed the definition of zones in which only certain types of
buildings would be permitted. The use of ‘zoning’ has remained a popular
means of planning in many parts of the world, but as discussed below, this
was replaced in Britain by land ‘allocation” which provides a greater degree of
flexibility.

The Housing, Town Planning etc Act 1909 (s 54(2)) required any local
authority wishing to make a town planning scheme, first, to gain the approval
of the Local Government Board and, secondly, the scheme could not take
effect until it was approved by the Board, or in some cases until the scheme
had been laid before Parliament (s 54(4)). As the preparation of a scheme was
discretionary, it is not surprising that, given the complications of gaining
approval, it was not a widely used piece of legislation. Ten years later, the
Housing, Town Planning etc Act 1919 sought to overcome the problems
associated with the bureaucratic provisions for approval. The need to first
gain approval of the Local Government Board, and the necessity to lay the
proposals before Parliament were removed in most cases by s 44. Schemes
were to come into force immediately after approval by the Board.

Having at least partially removed the obstacles for the approval of town
planning schemes, it was also made obligatory for authorities with a
population of 20,000 or more to prepare schemes, and the Local Government
Board could require an authority to prepare a scheme if it was satisfied that
the particular circumstances warranted a scheme (s 47). Provision was also
made for two or more authorities to prepare a joint scheme and to appoint a
committee for that purpose (s 42).

The 1919 Act also introduced the concept of interim development control
whereby a developer was not obliged to apply for permission, but if the
development did not comply with a scheme as ultimately approved, he would
forego his right to compensation (s 45).
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Part II of the Housing etc Act 1923 amended the 1919 Act in providing that
local authorities were empowered to withdraw or modify provisions
contained in a scheme which had given rise to an award of compensation.

In 1925, the first piece of legislation was passed which related solely to
town planning, that is, the Town Planning Act of that year which was largely
a consolidating Act.

The Town and Country Planning Act (TCPA) 1932 was a particularly
significant piece of legislation for a number of reasons:

1 it introduced in its title for the first time the concept of planning in non-
urban areas;

2 it provided local authorities with the opportunity to prepare planning
schemes for any land in England and Wales and not purely suburban
land as in previous legislation; and

3 it provided an opportunity to prepare schemes for developed areas in
addition to green field sites.

Whilst the provisions of the Act were purely permissive, and approval was
required from the Minster of Health, the approved scheme was binding on the
local authority and those wishing to carry out development.

It was becoming apparent in the 1930s that the older industrial areas were
going through a period of prolonged and, in some areas, severe economic
depression. The gravity of the situation had been highlighted by the General
Strike in 1926. The economic imbalance between the London metropolis,
which continued to grow in a haphazard manner, and the rest of the country,
led to the appointment of Commissioners for Special Areas to investigate the
problems, and they reported that much of the growth was not based upon
strictly economic factors. Their reports led to the Royal Commission on the
Distribution of the Industrial Population (the Barlow Commission). The
Barlow Report (Cmd 6153), published in 1940, found that the concentrations
of industrial populations in the cities created dangers to the nation’s life and
development, and that action should be taken by the government towards
remedying the situation. The report also drew attention to the serious loss of
agricultural land and this was the subject of a setting up of a further
committee on Land Utilisation in Rural Areas under the chairmanship of
Scott LJ. The Scott Report (1942, Cmd 6378) urged that more attention should
be given to the siting of development to preserve agricultural land, and both
reports were critical of the operation of the 1932 Act which they argued was
not capable of checking the outward spread of towns and the consequent
tendency to increase central density and traffic congestion. Although planning
legislation was radically altered by the later 1947 Act, these problems remain a
constant problem for planners over 50 years later.
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1.5 THE SECOND WORLD WAR

During the period of the Second World War (1939-45), little physical
development was carried out unless it was directly connected with the
paramount needs of equipping and defending the country. It was not until
1943 that the government turned its legislative attention to planning following
the publication of the Barlow and Scott Reports. The Minister of Town and
Country Planning Act 1943, appointed for the first time a minister who was:

... charged with the responsibility of securing consistency and continuity in the

framing and execution of national policy with respect to the use and

development of land throughout England and Wales [s 1].

A second Act in 1943, The Town and Country (Interim Development) Act,
provided that all land in England and Wales would be deemed to be subject to
interim development control, provided by the 1932 Act, irrespective of
whether or not the local authority had passed a resolution to prepare a
planning scheme.

The Town and Country Planning Act (TCPA) 1944 made provision to deal
with the extensive war damaged areas (blitzed areas), in the towns and cities
of the UK. With the end of the war in sight, the need to make provision for the
redevelopment of these areas was becoming more urgent. The Act provided
power for local authorities to compulsorily acquire these areas, and also areas
of bad layout and obsolete development, and, in addition, land which would
be required to accommodate the relocation of uses (overspill areas). It also
empowered local authorities themselves to carry out the redevelopment of
these areas.

The publishing of the Abercrombie ‘Greater London Plan” (HMSO) in 1945
had an immediate and lasting effect upon planning policies which were to be
adopted when hostilities ceased. The main policies related to decentralisation
of population and industry from overcrowded cities, the establishing of a
series of ‘self-contained” new towns designed to accommodate those to be
moved out of the cities, and also a green belt to prevent the further outward
sprawl of major towns. Of these three basic policies, that which related to
green belts remains a major element in current planning; the continuing
pressure for decentralisation is now frequently resisted because of the need to
regenerate cities and also to encourage sustainable development.

1.6 THE IMMEDIATE POST-WAR PERIOD

The years immediately following the cessation of the Second World War
heralded a period when not only was there a desperate need to rebuild the
fabric of the country ravished by six years of war, but also there was a national
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desire to build for the citizens ‘a greater and better Britain’. This was to be
achieved by a State run economy which saw widespread nationalisation of
public utilities, the coal, iron and steel industries, the railway system and also
the setting up of the National Health Service and a new education system.
Physical planning was also at the forefront of government thinking, and
following the recommendations of the Barlow and Scott Reports, the New
Towns Act 1946 provided a planned opportunity to carry out the dispersal of
population and industry. The Act granted the minister the power to designate
land for new towns, and also to set up State appointed New Town
Development Corporations to carry out the development subject to the
approval of the minister.

This policy of new town development, which was based upon the success
of the Garden Cities of Letchworth and Welwyn, and the philosophies of
Ebenezer Howard, led to the creation of what were intended to be “self-
contained” new settlements built at relatively low residential densities. They
also provided town planners with an ideal opportunity to progress principles
of a balanced neighbourhood community (balanced in the sense of social
groupings and also local facilities such as shops and schools), segregation of
land uses, pedestrian and vehicular segregation both in town centres, for
example, Stevenage, and in housing areas in accordance with the ‘Radburn
Principle’ of segregation which involves vehicular access at the rear of houses,
and an integrated system of landscaped footpaths giving pedestrian access to
the front. This particular form of housing layout did not prove popular but
nevertheless the overall influence of new towns on subsequent development
elsewhere cannot be underestimated. Most public and private development
since shows the influence of the early new towns, and the much maligned
social engineering which was attempted by the creation of balanced
neighbourhoods may yet reappear with the current efforts to ensure that large
scale residential development shall contain an element of low cost housing.

The designation of new towns was also ‘backed up” by “Town Expansion
Schemes’ throughout the South East of England, whereby agreements were
drawn up between market towns which acted as the ‘importing authorities’,
and London boroughs which were the ‘exporting authorities” of sections of
their population which were largely young mobile families.

The creation of extensive green belts was undertaken as envisaged in the
Abercrombie Plan, by using planning powers in the TCPA 1947, to ensure that
existing towns, and in particular London, did not continue to create fresh
suburban sprawl which, if unchecked, was likely to result in the coalescence
of existing settlements. This form of green belt differed both in extent and
function from that envisaged in the Green Belt (London and Homes Counties)
Act 1938 which allowed urban authorities to acquire land in adjoining rural
areas to provide green spaces for recreational use by the urban population.
The concept of a green belt, that is, land surrounding a built-up area, is a
British phenomenon which should be contrasted with the alternative
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‘Copenhagen finger plan’ approach in Denmark where open land is retained
which forms ‘fingers’ of space which penetrate into the city. Circular 42/55,
Green Belts, issued by the then Minister of Housing and Local Government
made it clear that government policy was to encourage local planning
authorities to consider the provision of green belts which were to be several
miles wide as a means of ‘checking the unrestricted sprawl of the built-up
areas, and of safeguarding the surrounding countryside against further
encroachment’ (para 1). Green belts are now a firmly established principle in
town planning in England and Wales (there are none in Scotland), and are
generally regarded by the public as inviolate. However, they exist only
because of policies contained in plans prepared by local planning authorities
and, as such, declared boundaries of existing green belts can be altered if
circumstances require such a change. Current government policy on green
belts is contained in Planning Policy Guidance Note (PPG) 2 and retains the
original objectives of green belts which were to:

1 to check the unrestricted sprawl of large built up areas;

2 to prevent neighbouring towns from merging into one another;

3  toassist in safeguarding the countryside from encroachment; and
4

to preserve the setting and special character of historic towns; and
includes a further objective which is:

5  to assist in urban regeneration by encouraging the recycling of derelict
and other urban land.

The TCPA 1947 provided the framework for the present form of planning law.
It repealed all previous planning legislation with the important exception of
the Minister of Town and Country Planning Act 1943, and set up a powerful
and highly centralised system of control. This centralisation of control in the
immediate post-war period can be justified by three main factors:

1  many of the new local planning authorities, which were the county
councils and county borough councils, had no real experience of
planning as an activity of local government;

2 a drastic shortage of experienced and professionally qualified planning
staff; and

3 the political thinking of the time was based upon a State run economy
with a consequent high level of centralisation.

Following the Uthwatt Report (1942, Cmd 6386), which dealt with the vexed
question of compensation and betterment arising from the changed value of
land when it has the benefit of a planning consent, the 1947 Act nationalised
the development rights to land. Prior to this legislation landowners enjoyed a
right to develop land and an entitlement to compensation if permission was
refused by the State, but the 1947 Act deprived owners of their previous
rights. No landowner would retain the right to develop his land without
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gaining prior approval from the State; as a consequence, no compensation
would be payable to the landowner if planning consent is refused since no
individual rights remained to develop land. This removal of the right of the
individual proved to be the most significant factor in the new planning
legislation. (There were minor exceptions to this rule which related to
permissions granted under the interim development control provisions
contained in the 1932 Act.) It was also recognised that land enjoying the
benefit of planning permission would immediately increase in value in the
market and this ‘windfall gain’, that is, the difference of the land with the
benefit of planning permission and its existing use value. This increase was to
be paid to the State in the form of tax, known as a development charge. Land
bought by the State under compulsory purchase powers would be acquired at
existing use value. It has been argued that this resulted in land not being
brought forward for development as there was little or no financial incentive
to the owner to release land to another party to carry out development.

Following the recommendation of the Barlow Commission, applications
for planning permission to build factory premises also required a supporting
certificate issued by the Board of Trade. These ‘industrial development
certificates” were aimed at directing new industrial development to those
areas which were in decline, and to prevent further industrial growth in and
around Greater London.

All local planning authorities were required to produce plans at a
statutory approved scales: six inches to one mile in the case of built-up areas,
known as town maps, and one inch to one mile in rural areas, known as
county plans. The format of these plans were set out in minute detail by
central government including the thickness of line, the precise colours to be
used to denote land uses, and the gap between hatched lines. In addition to
the plan itself, there was a plan showing the phasing of development and
written documents covering survey and analysis, and the supporting written
statement. The plan essentially ‘allocated” land for primary land uses as
distinct from the principle of zoning. This was an important departure from
previous practice and ensured a degree of flexibility in the final form of
development, for example, land allocated for residential development did not
exclude other compatible uses such as shops, churches, etc. This concept of
land allocation has continued to be the basis of plans prepared under the
British system.

The resulting plans were the subject of public objections, all of which had
to be heard and determined by the minister (now known as the Secretary of
State for the Environment, Transport and the Regions). The principle of public
participation had yet to establish itself in the planning system, and the only
right granted to the individual was that of a formal objection to a plan
conceived by the planning authority. In addition to the time required to
prepare the plans in accordance with the strict requirements set down by
central government, the inquiry procedure took months, and in some cases
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years, before final approval of the plan by the minister. Given all the
constraints it is not surprising that progress to achieving statutory approved
plans was painfully slow and many plans were out of date by the time they
gained statutory approval.

Although the production of plans suffered major delays, the physical
environment of vast areas of British cities was being changed beyond
recognition by the government’s policy on slum clearance. Two powers
existed which could be used by local authorities in tackling the problems of
slum clearance. The first was embodied in the TCPA 1944, which allowed
authorities to acquire areas of bad layout and obsolete development and land
for overspill; the second was by using powers under the Housing Act 1949 to
acquire property classified as a ‘slum’ by the Public Health Inspector. The
1950s and 1960s was a period when local authorities were vying with one
another to prove the effectiveness of their clearance and rehousing
programmes. The result was that in many areas the general public became
disillusioned by ‘planning’. The largely unchallenged arguments for retaining
high residential densities resulted in the erection of high-rise blocks of flats.
This physical solution to the problems of rehousing slum dwellers was
supported by the grant structure from central government, and the need to
erect new dwellings speedily and cheaply by using largely untried methods of
prefabrication. This was the period when almost all investment in housing
and housing development was carried out by the local authority with
subsidies from the State. The Victorian principles of dealing with social and
health problems by a purely physical solution were apparent in this drive to
provide new homes, irrespective of the fact that the families may have to be
relocated on the periphery of existing towns, or that they would find difficulty
in paying for the increased costs of transport to work and the new
accommodation. The events in the recent past, including the demolition of
tower blocks, or their sale to the private sector for £1, are evidence of the
failure of this particular solution to the post-war housing problem.

The Planning Acts of 1953 and 1954 altered the financial provisions of the
1947 Act, and the 1959 and 1960 Acts made three significant changes. First,
they allowed a person to serve a purchase notice on the local authority in
cases of planning blight, that is, where an individual is unable to dispose of
his property on the open market because of a declared intention of the local
council to carry out a planning scheme in the area which effects that property
(see Chapter 28, para 28.7). In many instances, these situations arose because
of an impending slum clearance programme. Secondly, the 1959 Act marked a
return to full market value, including the benefit of enhancement which came
about because of land allocations in development plans. Thirdly, it made
provision for appeals to the courts on points of law arising from the operation
of the planning system.

10
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1.7 THE 1960s AND 1970s

The 1962 Act was a consolidating Act, which effectively meant that the 1947
Act and the subsequent amendments were incorporated into the new
legislation. The vexed question of ‘windfall gains’ arising from planning
permissions was once again on the political agenda and prior to the 1964
General Election, the Labour Party’s election programme contained a proposal
to set up a Land Commission which would be given power to acquire all land
required for development purposes on the basis of existing use value, plus an
increment to the owner (assumed to be 60%). When elected, the Labour
government found it impracticable to acquire all development land and
therefore it announced it would set up a Land Commission which would have
the power to acquire selected land at existing use value, plus part of the
development value. Land not acquired by the Commission would change
hands at market value and to overcome the problem of two price systems a
levy of 40% of the net development value would be paid to the Exchequer.
The Land Commission came into effect on 1 February 1967 but no betterment
levy was payable on development commenced before 6 April 1967. The result
was predictable — a vast number of hasty starts to development proposals
ensued and, as a result, the actual sum collected was comparatively small.
With a change in government the Act was repealed in 1970.

The early 1960s saw a growing demand from private developers to invest
in the redevelopment of town centres which, in most cases, had not been the
subject of major change since the 1930s. The statutory planning system which
required that plans for urban areas should be produced at a scale of 6 inches
to 1 mile proved incapable of providing the level of detail required for the
planning of town centre renewal. The government, therefore, published
advice on the redevelopment of town centres in ‘Planning Bulletin No 1,
Town Centres — Approach to Renewal” (1962, HMSO), which acknowledged
the need to produce larger scale plans for such areas, that is, at a scale of
1/1250. As these larger scale plans did not constitute statutory plans, that is,
not at an approved scale of six inches or one inch to one mile, the formal right
of objection to plans as embodied in the 1947 Act did not exist. The principle
of public involvement during the preparation of the plan, rather than merely a
right of formal objection to the final plan prepared by the local planning
authority, was established in para 24 of the Bulletin:

... for this purpose (the town centre map) what is wanted is not a plan suitable

for statutory submission to the minister ... If such a map is prepared and is

used as the basis of planning in the central area and is available for public

examination and discussion, the minister will take full account of it in any
matter which comes to him for a decision.

The extension of this principle to public involvement in the preparation of
statutory plans was included in the provisions of the 1968 Act (see below).

11
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1967 saw the passing by Parliament of the Civic Amenities Act, which
introduced the concept of conservation areas and also strengthened existing
legislation in relation to the preservation of trees and buildings of architectural
or historic interest.

The continuing slow progress in the approval of plans, required under the
1947 Act, led the government to appoint members to the Planning Advisory
Group (PAG) whose brief was to review the system of town and country
planning. Their report, published in 1965, accepted that the development
control system was effective, but was critical of the plan production system
which produced plans which were out of date and technically inadequate. The
group saw the need for a more flexible form of plan, and recommended that
there should be broad structure plans which would require ministerial
approval, and detailed local plans which would be approved locally. It was
assumed by the group that these plans would be produced by a single-tier
planning authority.

The 1968 Act put these recommendations into effect, but only selected
authorities were entitled to use these new forms of plan, and this was not on
the basis of single-tier authorities as envisaged by PAG, but a two-tier basis
whereby county councils would prepare structure plans and the district
authorities would be responsible for the detailed local plans.

The Act also included legislation designed to ensure that the participation
of the public was to take place in the formulation of the plans, and unless
there was satisfactory evidence submitted to the Secretary of State that the
local authority had provided opportunities for adequate participation the
Secretary of State could refuse to consider the plan. The problem lay in the fact
that although the Minister could return a submitted plan on the basis that the
accompanying statement showed that the local planning authority efforts to
involve the public were in his view held to be inadequate, there was no
guidance from central government as to what those requirements might
entail. In an attempt to fill this gap the government set up a committee to look
into the question of public participation in planning, which resulted in the
publication of the Skeffington Committee Report, ‘People and Planning’ (1969,
HMSO). In accordance with the political thinking of the time the use of the
word ‘participation’ is relevant as it suggests a greater degree of public
involvement. Whether this is a fact or not is a matter of continuing debate!

The election of a Labour government saw the enactment of the Local
Government Act 1974, which heralded changes to both the structure and
responsibilities of planning authorities by the provision of a two-tier structure
for planning functions. The whole country was divided into new metropolitan
counties and non-metropolitan counties, that is, the old county councils, each
county being made up of constituent district councils which were also to have
planning powers. The county councils were made statutorily responsible for
the preparation of structure plans, whilst the preparation of detailed local
plans was left entirely to the discretion of district councils.

12
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This was followed by yet another attempt to deal with escalating land
values as a result of the granting of planning permission. The Community
Land Act 1975 had two main objectives which were set out in a White Paper
(Cmd 5730):

1 to enable the community to control development of land in accordance
with its needs and priorities; and

2 torestore to the ‘community’ the increase in value of land arising from its
efforts.

The second objective relating to the ‘community’ was somewhat misleading as
the money which accrued from the operation of the legislation was to be paid
to the Exchequer and not the local authority. When fully operational, the
legislation intended that all land would be acquired at existing use value and
when land was sold by the local authority it would do so at market value.

1.8 THE 1980s

The election of a Conservative government in 1979 led to a series of reviews
and changes to a planning system which was held to be responsible, in no
short measure, for the delay in improving the economic well being of the
country. The Local Government Planning and Land Act 1980 saw the first
measure to speed up the planning process by the powers granted to the
Secretary of State to create Enterprise Zones (EZs), and to declare Urban
Development Corporations (UDCs), to ensure the redevelopment of inner city
sites, the first of which were designed to tackle the problems of old dockland
areas, for example, London Docklands and Liverpool Docklands. The
principle of reduced planning involvement was part of the incentive offered to
developers in EZs which was later expanded to apply to Simplified Planning
Zones (SPZs) by the Housing and Planning Act 1986 (see Chapter 4).

The Community Land Act was repealed in 1980 but the development land
tax was initially retained. It was, however, considered to be a discouragement
to development and the Chancellor of the Exchequer finally abolished the tax
in 1985.

As part of this continuing review, the planning responsibilities set out in
the 1974 Act were considered to amount to an unnecessary duplication of
control and the Local Government Act 1985 abolished the metropolitan
county councils on 1 April 1986, thus leaving a system of single-tier
authorities in metropolitan areas, and an unaltered two-tier system in rural
areas. This is the system which operates at the present time and the number of
single-tier authorities has been increased following the subsequent
reorganisation of local government which took place in April 1996.

13
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The Use Classes Order was reviewed in 1987, bringing it up to date and
also providing opportunities for changes of use of buildings or land, without
the need to gain planning consent. Likewise, the permitted development
rights contained in the General Development Order were reviewed in 1988.

Central government also took steps to encourage private investment, and
at the same time, to curtail local government expenditure. Partnerships
between the private sector, and both central and local government, were seen
as the most appropriate method of ensuring that development proceeded,
particularly with the creation of new job opportunities, and the regeneration
of the inner cities. Local authorities also became more aware of the possibility
of tying the granting of planning permission to the provision of additional
public facilities to be financed by the developer, that is, planning gain.
Following the 1968 TCPA, agreements with developers to provide elements of
‘planning gain’ no longer required the prior approval of the minister, and this
newly found freedom was actively pursued by those planning authorities
where there was an ever growing pressure from the private sector to take
advantage of opportunities for both development and redevelopment (see
Chapter 15).

The principle of dispersal of industry and population, which was such an
important element of planning policy in the immediate post-war period, was
being questioned as large areas of cities were left in a derelict or semi-derelict
state because of the success of that earlier policy. The need to obtain an
industrial development certificate was abandoned and industry was free to
locate where it considered there were economic advantages of land values,
proximity to markets and where the skills demanded could be satisfied. The
creation of out of town shopping centres and the movement of new ‘high-tech
industries’ to ‘green field” sites as a result of private initiatives was eventually
realised to be a major factor in accentuating the problems of the inner city
areas which successive governments had recognised required attention.

During this period, it is argued that planning was ‘developer led” because
of the government’s determination that private investment initiatives should
not be stifled by the planning system. Where local planning authorities
refused planning permission, their decisions were frequently overruled by the
then Secretary of State, Nicholas Ridley. During this period, many local
planning authorities failed to use their discretionary powers to prepare local
plans for their areas but where a plan was produced the local planning
authority and the Secretary of State were simply required to ‘have regard to
the plan’ in the determination of individual planning applications. The late
1980s saw a change in government policy resulting in greater a tightening of
planning control within the existing planning legislation which serves to
highlight the fundamental importance of government policies in relation to
the operation of the planning machinery. This change in policy was to prove
to be the beginning of a review of planning legislation which resulted in the
TCPA 1990.

14
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The TCPA 1990 and the Planning (Listed Buildings and Conservation
Areas) Act 1990 saw the pendulum swing back in favour of greater planning
control and the statutory requirement that district councils shall prepare local
plans. The 1990 Act was almost immediately amended by the Planning and
Compensation Act 1991, with changes designed to improve the enforcement
procedures against breaches of planning control and, more importantly, the
insertion of s 54A which now requires that planning decisions are made in
accordance with the plan unless material circumstances suggest otherwise.
Not only must local planning authority produce local plans but they are now
required to make planning decisions based upon the content of the plan and
not merely ‘have regard’ to it as was the case under earlier legislation.

The new emphasis was to control outward expansion and to place even
greater emphasis on urban renewal and the redevelopment of ‘brown field’
sites rather than continuing outward expansion. This, in part, was the
government’s reaction to the growing environmental lobby both in the UK
and at an international level. The planning system has taken on a new
responsibility to give due weight to the issue of sustainability both in plan
making and in controlling development proposals.

The plan making functions of local authorities, albeit with plans which
have a different format and content, are now almost back to the situation
which applied under the TCPA 1947. Once again, plans must be prepared by
the relevant authority. The role of the plan in determining planning
applications has, however, been enhanced as a result of s 54A. However, the
immediate post-war problem of producing and adopting plans remains. There
is complete coverage of those parts of the country covered by structure plans,
that is, the shire counties, and most of the metropolitan districts have unitary
development plans but, by 1997, it is estimated that less than 50% of districts
have adopted local plans. The major contrast with the 1950s is that central
government control over the preparation and adoption of local plans has been
relaxed and in most instances they no longer require the approval of the
Secretary of State.

1.9 THE 1990s

Since the 1997 general election, the Labour government has pursued two main
projects which directly affect the working of the planning system. The first
includes devolution, following the establishment of the Parliament for
Scotland, the Irish and Welsh Assemblies, the setting up of Regional
Development Agencies (RDAs) in England and the creation of a new planning
authority for Greater London. The second is an ongoing review of the
planning system following the publication in 1993 by the Department of the
Environment, Transport and the Regions of their report, Modernising Planning.
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The general object of this report is the speeding up of the planning process,
coupled with a firm commitment to utilise brown field sites and develop an
integrated land use transportation policy within a general framework of
sustainable development. As a result, a number of PPGs have been updated
and further changes are anticipated with a number of draft documents in the
pipeline. The continuing slow progress in the preparation of development
plans remains a matter of major concern that has resulted in a revision of the
steps required for the submission and approval of plans.

16



CHAPTER 2

CENTRAL AND LOCAL GOVERNMENT

21 THE SECRETARY OF STATE

The planning of both town and country is a political process. Under the Town
and Country Planning Act (TCPA) 1947, the then Minister for Town and
Country Planning was charged with the administration of planning
throughout England (Wales, Scotland and Northern Ireland had their own
ministers). Over the years, the titles have changed and the current situation
was established following the Secretary of State for the Environment Order
1970 (S1 1970/1681). Central control of the operation of the planning system is
now under the control of the Secretary of State who heads the Department of
the Environment, Transport and the Regions (DETR).

The Secretary of State is an elected Member of Parliament chosen by the
Prime Minister to head this particular department of government. It also
provides the holder with a place within the Cabinet and, therefore, the
postholder is directly involved in the policies adopted by the government
including those related to the control and development of land. Whilst those
involved in the planning profession frequently regard this post as purely
carrying out the responsibilities for planning, there are other and equally
onerous duties attached to the post, including local government, and
particularly local government finance.

The post of Secretary of State is essentially that of administering planning
based upon the policies of the government and he is answerable to
Parliament. This allows individual members to raise issues by means of
formal parliamentary questions or by correspondence with the Secretary of
State. There are, however, two circumstances when it is not appropriate to
raise issues with the Secretary of State; the rules of sub judice must apply when
the matter is the subject of an appeal to the Secretary of State or when he has
been called upon to make a determination. The fact that the duty is purely one
of administering the planning process and is not a judicial process was
established by the courts at a very early stage. In 1947, in the case Franklin v
Minister of Town and Country Planning [1948] AC 87, which related to the New
Town Act 1946, Lord Thankerton stated:

.. in my opinion, no judicial, or quasi-judicial duty, was placed upon the
respondent, and any reference to judicial duty, or bias, is irrelevant in the
present case. The responsible duties are, in my opinion, purely administrative,
but the Act prescribes certain methods of, or steps in, discharge of that duty. I
am of the opinion that no judicial duty is laid on the respondent in discharge of
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these statutory duties, that the only question is whether he has complied with
the statutory directions to appoint a person to hold a public inquiry and to
consider that person’s report.

It is, therefore, clear that the Secretary of State, in addition to being responsible
to Parliament, can also be held to be responsible for his actions by the courts
whose duty is to ensure that those actions are within the powers granted to
the Secretary of State by legislation, that is, not ultra vires. The courts, in
carrying out this duty, have a responsibility to consider the administrative
process by which decisions are made but are not entitled to grant planning
permission. Should they find against the Secretary of State then the matter is
referred back to him for reconsideration.

The duties and powers granted to the Secretary of State can be
summarised as follows:

1 to ensure that local planning authorities carry out the duties placed upon
them by the 1990 Act;

2 to prepare regional guidance which is to be incorporated in Structure and
Unitary Development Plans (UDPs) prepared by the responsible local
authorities;

3 to provide local planning authorities and others involved in the process
of development with statements of current government policies;

4  power granted under the Act to make delegated legislation;

5  power to call in planning applications for his own determination rather
than that of the local planning authority; and

6  aquasi-judicial function in the determination of appeals against decisions
made by local planning authorities.

As the Secretary of State has overall responsibility for town and country
planning it is inevitable that they should exercise control over the activities of
local planning authorities. This is particularly important in relation to the plan
making functions of county planning departments and metropolitan districts
who are responsible for establishing broad policy objectives for their
respective areas by the production of structure plans and Part 1 of UDPs (see
Chapter 3). It is at this stage in the plan making process that it is critical that
consideration is given to the broad pattern of development envisaged in a
particular region during the plan period. The Secretary of State is responsible
for publishing the guidance in the form of Regional Policy Guidance (RPGs)
after consultation with the constituent local planning authorities and other
agencies likely to be involved in future development, for example, statutory
undertakers, the House Builders” Federation, and Chambers of Commerce. At
the present time the future role of the proposed Regional Development
Agencies (RDAs) in the formulation of regional policy is yet to be defined but
there is no doubt that they will have a major role.
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Under the legislation, the Secretary of State has powers to formulate
policies in relation to all matters provided that the policies are founded on
considerations which are material in planning terms. Perhaps surprisingly,
there is no requirement to formulate policies in any particular way, or indeed
to have any policies at all. It has long been established by the courts that the
Secretary of State is responsible for the administration of planning functions
but there are no formal requirements for the publication of government
policy. Provided there is an accurate record of what has been said, the
Secretary of State may express himself in any way he may choose and the
courts have accepted that policies can be expressed in the form of government
White Papers, Circulars, Policy Guidance (Planning Policy Guidance Notes
(PPGs)), previous decisions (North Wilts DC v Secretary of State and Glover
[1992] JPL 955; 3 PLR 113; (1993) 65 P & CR 137), written parliamentary
answers (R v Secretary of State ex p Surrey Heath BC (1984) 16 HLR 7), and even
after dinner speeches (Dimsdale Developments (South East) Ltd v Secretary of
State and Hounslow LBC [1986] JPL 276; 2 EGLR 183).

It is, however, more usual for the Secretary of State to announce
government land use policies by the publication of PPGs and by advising
local planning authorities on the mechanics of the administration of their
planning functions by means of circulars. These are not statutory documents.
They are on the one hand an indication of the government’s policies which
will be taken into account in any matter brought to the attention of the
Secretary of State, for example, development plans and the determination of
planning appeals, and in the case of Circulars, the mechanics of operating and
administering the planning system.

The Secretary of State is also empowered under the Planning Acts to make
rules and orders in respect of the administrative process of planning, for
example, General Development Orders (GDOs) (see Chapter 10) and the Use
Classes Order (UCO) (see Chapter 8). These are in essence additions to the
primary legislation contained in the Act although they are technically ‘laid
before Parliament’, rather than being the subject of debates in both Houses.

Under the Local Government Planning and Land Act 1980, power was
granted to the Secretary of State to declare Urban Development Corporations
(UDCs), for example, London Docklands Development Corporation (see
Chapter 4, para 4.11) and Enterprise Zones (EZs), for example, Gateshead (see
Chapter 4, para 4.2). Both are designed to promote the regeneration of urban
areas. These initiatives were followed by an extension of the EZ principle by
powers to encourage local planning authorities to consider, and also declare,
the creation of Simplified Planning Zones (SPZs), for example, Derby (see
Chapter 4, para 4.7), under the Housing and Planning Act 1986. In 1993, the
powers of the Secretary of State were further enhanced with the setting up of
the Urban Regeneration Agency, now retitled English Partnership, under the
Leasehold Reform and Urban Regeneration Act 1993 (see Chapter 4, para
4.16).
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The Secretary of State retains the power under the TCPA 1990 (s 2) to
create a single body as the county planning authority for areas of two or more
shire counties. Similarly, the power is granted to constitute a joint planning
board for any two or more district councils. Such an order setting up a joint
planning board first requires that a public inquiry is held unless the local
government councils concerned consent to the making of the order (s 2(2)).
This power was initially used in 1951 to create the Lake District Planning
Board (SI 1951/1419) and the Peak District Planning Board (SI 1951/1533).

Reserve powers are also granted to the Secretary of State to call in
particular types of planning applications. These are normally applications
which have either regional significance, or applications which prove to be
highly controversial. In such cases, the decision by the Secretary of State can
only be given after a local inquiry. The same call in power extends to plans
produced by local planning authorities. A further responsibility is to make
decisions when an appeal is lodged against the decision of a local planning
authority which the original applicant considers to be unreasonable. Under
normal circumstances, the decision of the Secretary of State is final in such
appeals unless the matter is pursued through the courts on a point of law, that
is, the Secretary of State is charged with erring in the administration of the
matter or his legal interpretation of the facts (see Chapter 17).

It should be noted that, whilst decisions taken on a day to day basis are the
responsibility of the Secretary of State, this function is, in most cases,
delegated to civil servants employed at either the headquarters of the
Department of the Environment, presently located in Marsham Street,
London, or the Government Regional Offices. Planning appeals are dealt with
by the Appeals Agency in Bristol. The Secretary of State is, however, held
responsible to both Parliament and the courts for action taken either by
himself in person, or others acting in his name.

2.2 NATIONAL PLANNING POLICY

Although the Secretary of State is ‘charged with the responsibility of securing
consistency and continuity in the framing and execution of a national policy’
under the 1943 Act (s 1), this has not taken the form of a national plan as in
some other countries, that is, a plan for development of land on a State-wide
basis. The closest approach to some form of national plan is contained in
Regional Policy Guidance (RPGs) which provide broad planning frameworks
for each region.

At a national level, the general planning policies of the government on
particular planning issues are set out in PPGs. PPG 1, ‘General Policies and
Principles’, is used as a means of disseminating current policies and the most
recent publication in 1997 is the third edition:

1  reaffirms the role of the planning system in meeting the growing needs of
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industry, housing and, at the same time, protecting the natural and built
environment;

2 empbhasises the role of planning in achieving sustainable development;

3  encourages ways in which mixed use development can be promoted;

4 provides new guidance on design considerations in the light of the
government’s Quality in Town and Country Initiative;

5  restates the circumstances in which it is appropriate to use planning
obligations to secure development;

6  gives guidance on the plan led system; and

7  contains new sections on the Citizens’ Charter.

The major shifts in emphasis since the previous PPG 1, which was published
in 1992, are towards sustainable development, the protection of the
environment and amenity, and the need to minimise the need to travel. Urban
regeneration remains an important objective as this is intended to re-use
previously developed land (brown field sites) which will assist in creating a
more sustainable pattern of development particularly by concentrating
development for uses which generate a large number of trips in areas well
served by public transport.

The concept of mixed uses, which was an anathema to post-war planners,
is now promoted by central government particularly for ‘urban villages’
which are regarded as being characterised by:

compactness;

mixed uses and dwelling types including affordable housing;
employment, leisure and community facilities;

high standards of urban design;

access to public open space; and
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ready access to public transport.

This emphasis on re-use of previously developed land is complemented by
policies which are designed to ensure that the amount of agricultural land
(green field sites) required for development is kept to a minimum. In rural
areas, it is accepted that the planning function is to integrate development
necessary to sustain economic activity with the protection of the countryside.

Amplification of the general policies contained in PPG 1 is provided on the
following planning issues:

PPG2 Green Belts

PPG3 Housing

PPG4 Industrial and Commercial Development and Small Firms
PPG5 Simplified Planning Zones

PPG 6 Town Centres and Retail Developments
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PPG7 The Countryside: Environmental Quality and Economic and Social
Development

PPG8 Telecommunications

PPG9 Nature Conservation

PPG 10 Planning and Waste Management
PPG 11 Regional Guidance

PPG 12 Development Plans and Regional Guidance
PPG 13 Transport

PPG 14 Development on Unstable Land
PPG 15 Planning and Historic Environment
PPG 16 Archaeology and Planning

PPG 17 Sport and Recreation

PPG 18 Enforcing Planning Control

PPG 19 Outdoor Advertising Control

PPG 20 Coastal Planning

PPG 21 Tourism

PPG 22 Renewable Energy

PPG 23 Planning and Pollution Control
PPG 24 Planning and Noise

Notes:
a  PPGs are constantly being added to and/or amended.

b Guidance relates to England only and not to Wales unless indicated
otherwise.

¢ RPGrelates to Regional Policy Guidance.

Local planning authorities are charged with implementing these policies, and
although they appear as ‘guidance notes’, the courts have held that, as
statements of government policy, they are material considerations and must be
taken into account, where relevant, in decisions on planning applications. If
the local planning authority elects not to follow relevant statements of
government planning policy, they must give clear and convincing reasons (see
Grandsen (EC) & Co Ltd v Secretary of State and Gillingham BC [1986] JPL 519;
(1987) 54 P & CR 86).

23 LOCAL GOVERNMENT
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The units of local government and the functions they undertake are
determined by Parliament; in other words, local government in Britain exists
purely at the discretion of Parliament. Whilst the Planning and related Acts
set down the responsibilities of ‘planning authorities’, this is a generic term.
The units of local government and their functions (including planning
responsibilities) are determined by the Local Government Act 1985, as
amended by orders after the findings of the 1996 Commission on Local
Government.

The 1985 Act resulted in major changes in the format of local government
in England and Wales as a result of the government’s decision to abolish the
Greater London Council and the six metropolitan councils by the bold
statement contained in s 1 which states, ‘they shall cease to exist’. Thus, the six
metropolitan councils, created by the Local Government Act 1972, namely:

Greater Manchester;
Merseyside;

South Yorkshire;
Tyne and Wear;
West Midlands; and
West Yorkshire,
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became purely postal addresses. The abolition of these six metropolitan
councils was followed by the abolition of Cleveland County Council in 1996.
In each case, the constituent district planning authorities became responsible
for all local government functions within their area, including planning. Thus,
a major distinction now exists in the planning functions of the metropolitan
districts, which are now single-tier planning authorities, and the remaining
non-metropolitan, or as they are generally known, ‘shire counties’, where
planning functions are shared between the county council and the constituent
district councils.

Section 1 of the TCPA 1990 states that:

(@) In a shire county, the county council shall be the county planning
authority for the whole county and the shire district councils shall be the
district planning authority for their own district.

(b) In a metropolitan county (which had ceased to exist on 1 April 1986),
each of the metropolitan districts shall be the planning authority for their
own district.

(c) In Greater London (which also ceased to exist), the London boroughs
shall be the planning authority for their own borough. This includes the
City of London. In April 2000, London re-established a two-tier system
with the setting up of the Greater London Authority (see para 2.6).

For those who live in a shire county, there remain two planning authorities,
that is, county and district councils, and in many areas there is a third tier of
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local government, namely, the Parish Council which is a rural phenomenon
and does not exist in urban areas. They are not to be confused with
ecclesiastical parishes. Parish Councils are not planning authorities but, if they
choose to do so, they are entitled to be consulted about applications for
planning permission in their area (s 1, Sched 1 the TCPA 1990).

The structure of local government and their major planning
responsibilities are summarised in the following table:

County councils District councils  Unitary authorities

Structure Plan * * (UDP Part I)
District Plan * * (UDP Part II)
Minerals/Waste Plan * *
Development Control * * *

Enforcement * * *
Conservation * * *

Unitary authorities have responsibility for all the planning functions within
their geographical area but the situation is more complicated where there are
two tiers of planning authority, that is, county councils and the constituent
district councils.

Each of the planning authorities has a plan making responsibility. Shire
counties are responsible for the preparation of a structure plan for the entire
county, plus mineral and waste disposal plans, and detailed local plans are to be
prepared by each of the districts. In the case of the single-tier metropolitan
districts (metropolitan counties having been abolished), each authority is
required to prepare a ‘hybrid” unitary development plan which combines the
broad policies contained in the county’s structure plan with a detailed local
plan, hence the term, “unitary’. Details of these plans are contained in Chapter 3.

The question of the distribution of development control and enforcement
functions in the two-tier shire counties is dealt with in Sched 1(1) to the TCPA
1990. The necessity to gain planning permission for development is contained
in s 57 and all such applications are determined by the district council except
in the case of a ‘county matter’ which is determined by the county council.
Precisely what constitutes a ‘county matter’ is defined in Sched 1, para 1 of the
TCPA 1990 as:

(a) mineral working and any related development, including cement works;

(b) any development which straddles a National Park boundary;

(c) any development prescribed in regulations made under the 1990 Act, which

currently make applications for waste disposal a county matter, Town and
Country (Prescription of County Matters) Regulation 1980 (SI 1980/2010).

Each planning authority has a duty to consider the appropriateness of
enforcement action to ensure that development accords with the law. The
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exercise of this power is, however, discretionary (see Chapter 18 on
enforcement).

24 COUNTY COUNCIL AND DISTRICT COUNCIL
CONSULTATIONS

With two authorities sharing responsibilities for plan making and control of
development in shire areas, there is always the potential problem of
conflicting interests. To resolve such problems in the TCPA 1990 (Sched 1,
para 7), provision is made whereby the district authority must seek to achieve
the general objectives of the structure plan in force for their area and must
consult with the county authority on any application for development which
could be considered to be of concern to that authority. These requirements are
couched in general terms and could be the subject of a great deal of
misinterpretation by recalcitrant district councils. Therefore, to avoid such
situations, Sched 1, para 7(2)(3) makes clear that it is the duty of the district
planning authority to consult the county authority when:

(a) Any development of land would materially conflict or prejudice the
implementation of any:

(i) policy contained in a structure plan which has been adopted or
approved;

(ii) proposals contained in proposals made available under s 33(2), that is
alterations to the plan directed by the Secretary of State;

(iii) old style development plan currently in force;

(iv) policy contained in a minerals local plan or waste local plan which
has been adopted or approved;

(v) policy contained in proposals for making, altering, or replacing a
minerals or waste local plan;

(vi) proposal contained in a local plan prepared by the county; and

(vii) proposal contained in proposals in respect of a local plan.

(b) Development of land which would, by reason of its scale or nature or the
location of the land, be of major importance for the implementation of the
structure plan.

(c) Development in an area which the county planning authority have notified
to the district authority, in writing, as an area in which development is
likely to affect, or be affected by, the winning and working of minerals,
other than coal.

(d) Development of land which the county planning authority have notified
the district authority, in writing, that they themselves propose to develop.

(e) Development of land which would prejudice the carrying out of
development proposed by the county planning authority and notified to
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the district planning authority under para (d) above.

(f) Development of land in England in respect of which the county planning
authority have notified the district planning authority, in writing, that it is
proposed that it shall be used for waste disposal.

(g) Development of land which would prejudice a proposed use of land for
waste disposal notified to the district planning authority under para (f)
above.

Having informed the county planning authority, by forwarding a copy of the
planning application, the district planning authority is then obliged to wait for
the expiration of a 14 day period before they are entitled to make a decision
which must take into account any comments forwarded by the county before
determining the application (Sched 1, para 7(8)). Consultations need not take
place if the county council indicates that it does not wish to comment on a
particular application, or type of application (Sched 1, para 7(4)(5)).

The metropolitan districts, which operate as unitary authorities, do not
have this complication of shared responsibilities for plan making and decisions
on individual planning applications. Nevertheless, both metropolitan and shire
districts are required to inform neighbouring authorities of planning
applications which are likely to have a significant effect on the adjoining
authority (Art 10 of the General Development Procedure Order (GDPO) 1995).

25 REGIONAL DEVELOPMENT AGENCIES

The Regional Development Agencies Act 1998 established Regional
Development Agencies (RDAs) in each of the nine English regions. They are
government sponsored bodies with Boards which are business led and which
reflect the perspectives and needs of each of the regions and the main interest
groups within each region. The members of the Boards are not democratically
elected and their appointment is a matter wholly for the Secretary of State.

The prime objectives of the RDAs, as set out in s 4(1) of the Regional
Development Agencies Act are:

(1) to further the economic development and the regeneration of its area;

(2) to promote business efficiency, investment and competitiveness in its
area;

(3) to promote employment in its area;

(4) to enhance the development and application of skills relevant to
employment in its area; and

(5) to contribute to the achievement of sustainable development in the UK
where it is relevant to do so.

Section 4(2) makes it clear that the purpose of RDAs relates as much to the
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rural as well as to the urban parts of its area. To assist in this purpose, the
rural regeneration programmes of the Rural Development Commission (RDC)
will be transferred to RDAs. No date for this transfer has been specified.

It should be noted that the RDAs do not have any planning powers and
will require planning permission from the relevant local planning authority
for any development they may wish to promote. Neither the RDA’s own
strategic plans, which are to be prepared under s 5 of the Regional
Development Agencies Act 1998, nor the Regional Policy Guidance (RPG) will
prevail over the other. Concurrence between the two documents is to be
achieved by effective working relationships between the RDAs and the local
planning authorities in their areas.

The government has stated its intention that the RDAs should assume

responsibility for the regional functions of English Partnerships after a
transitional period of approximately five years.

2.6 LONDON

In London, RDAs will be part of the Greater London Authority and are,
therefore, established from April 2000 in accordance with the timetable for
that authority. Under the Greater London Authority Act 1999, part of the new
role of Mayor will be to produce a Spatial Development Strategy (SDS) (see
Chapter 3, para 3.22).
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CHAPTER 3

DEVELOPMENT PLANS

3.1 INTRODUCTION

In this chapter, unless specified, all references relate to the Town and Country
Planning Act (TCPA) 1990.

The TCPA 1947 provided the original procedure for making development
plans designed to cover the whole of the country. These plans took two forms:
the six inches to one mile town plans for urban areas, and one inch to one mile
for the remaining rural areas. The procedure for producing these plans
continued, albeit slowly, until 1 July 1969, when the TCPA 1968 came into
operation and adopted a ‘split’ in the development plan system into structure
plans and local plans. These new forms of plan had been recommended by the
Planning Advisory Group Report, “The Future of Development Plans” (1965,
HMSO), which envisaged that both plans would be prepared by unitary
authorities. Instead of adopting this approach, the 1968 Act required that the
metropolitan and shire county councils should prepare structure plans. Local
plans were to be prepared under the general aegis of the structure plan by the
shire district councils as and when the authorities thought it to be appropriate.

As noted in the previous chapter, the metropolitan counties were
abolished in 1986, and this provided an opportunity to create single-tier
authorities which would be responsible for both structure and local plan
making functions. The result has not been quite that which may have been
anticipated as the metropolitan districts are now required to produce a single
plan, known as a Unitary Development Plan (UDP), which is in two parts;
Part I is the equivalent of a structure plan, and Part II provides a detailed local
plan for the district. The shire counties were unaffected and they continue to
be charged with the preparation of structure plans, and the districts retain
their responsibility for local plans. The creation of a second wave of unitary
authorities following the reorganisation of local government in 1996 created a
situation where, in some instances, a structure plan and local plans were
already in existence. The measures adopted to deal with this situation are
explained in para 3.14, below.

The Planning and Compensation Act 1991 heralded a new degree of
urgency in the preparation of plans by the insertion of s 36(1) into the 1990
TCPA. As a result, it became mandatory that shire districts prepare a local
plan for their areas. No longer is it left to the discretion of individual
authorities to decide whether they consider it necessary to prepare such a
plan — the days of laissez faire are over! Similarly, metropolitan districts were
required to prepare a UDP under ss 10-28.
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This statutory requirement to provide full plan coverage is directly linked
to the increased importance given to the plan in the determination of planning
applications following the insertion of s 54A into the 1990 Act as a result of the
Planning and Compensation Act 1991 (see Chapter 12, para 12.9). Planning
Policy Guidance Note (PPG) 1, ‘General Policy and Principles” (para 17), sets
out the basis for plans:

Such plans should be consistent with national and regional planning policy
including the provision of infrastructure, and the need to protect the built and
natural environment. Although their provisions are not prescriptive, they are
intended to provide a firm basis for rational and consistent decisions on
planning applications and appeals. Statutorily approved plans provide all
concerned with development in a locality — residents and amenity bodies,
developers and other business interests, and those responsible for providing
infrastructure — with a measure of certainty about what types of development
will and will not be permitted.

It is particularly significant that the 1990s saw both the introduction of a plan
led system as a result of the requirements under s 36(1) and also that the
approved plan was to be the prime basis on which planning applications are
to be determined under s 54A.

PART A - REGIONAL PLANNING GUIDANCE

3.2 PPG 11

PPG 11, ‘Regional Guidance’, deals with Regional Planning Guidance (RPG)
and places greater responsibility on the regional local authority organisations
who have responsibility for their preparation and the role of the new Regional
Development Agencies (RDAs). The resulting guidance forms the basis for the
structure plans and unitary development plans.

PART B - STRUCTURE PLANS

3.3 CONTENT OF STRUCTURE PLANS

The first duty placed upon an authority in the preparation of a structure plan
is to carry out a survey of their area if they have not already done so (s 30(1)
and Sched 1, para 2). They are required to examine those matters which may
be expected to affect development and such matters must be kept under
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review. For the avoidance of any doubt as to what these matters may be,
s 30(2) provides a checklist of matters to be examined and kept under review.
The authority must include the following:

(a) the physical and economic characteristics of the area of the authority
(including the principal purposes for which land is used) and, so far as
they may be expected to affect that area, of any neighbouring areas;

(b) the size, composition and distribution of population of that area (whether
resident or otherwise);

(c) without prejudice to para (a) above, the communications, transport system
and traffic of that area and, so far as they may be expected to affect that
area, any neighbouring areas;

(d) any considerations not mentioned in any of the foregoing paragraphs
which may be expected to affect any matters so mentioned;

(e) such other matter as may be prescribed by regulations or as the Secretary
of State may direct in a particular case.

Should the authority producing the structure plan need to examine matters
relating to the area of another authority, they must consult with that authority
(s 30(4)).

Having satisfactorily completed their survey, the authority can now turn
its attention to the production of the structure plan. There is no statutory
definition of the term ‘structure plan’ but guidance in formulating general
policies to be incorporated into the plan is contained in s 31(6)) and PPG 12,
‘Development Plans and Regional Guidance’ (para 5.5):

The authority shall have regard to:

(a) any regional strategic guidance given by the Secretary of State to assist

them in the preparation of their structure plan;

(b) current national policies;

(c) the resources likely to be available;

(d) social economic and environmental considerations; and

(e) any policies or proposals of an Urban Development Corporation.

For the avoidance of doubt, PPG 12, para 5.6, also sets out policies which
should not be included in the structure plan:

(a) policies for non-land-use matters (it is conceded that to justify the plan it
will be necessary to refer to economic, social and other relevant
considerations);

(b) they should not seek to designate, by means of policies or proposals, areas
where special facilities or grants will be available, or where special
consultation arrangements will apply.

It is also made clear that structure plans should be concise, should concentrate
on key land use issues, and exclude detailed policies which are more
appropriate for local plans. So far, so good, but what are these key land use
issues which should be addressed? The answer is provided in PPG 12, para
5.9:
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(1) housing, including figures for new housing provision within each district;
(2) green belts and conservation of the natural and built environment;
(3) the rural economy;

(4) the urban economy, including major industrial, business, retail and other
employment generating and wealth creating development;

(5) strategic transport and highway facilities, and other infrastructure
requirements;

(6) mineral working (including waste disposal) and protection of mineral
resources;

(7) waste treatment and disposal, land reclamation and re-use;
(8) tourism, leisure and recreation; and

(9) energy generation, including renewable energy.

In the preparation of a structure plan, the county council has therefore to give
consideration to the key land use issues taking into account the policy
guidance issued by central government in the form of PPGs (see Chapter 2,
para 2.2).

34 FORMAT OF STRUCTURE PLANS

A structure plan is not what the general public regard as a ‘plan’, which is
usually perceived as some form of cartographic document. It is a written
statement of general policy containing a broad basic pattern for future
development designed to provide a framework for local plans and
development control. The content of the structure plan must take into account
RPG and also general central government guidance published in the form of
PPGs. PPG 12, para 7.8, specifically states that there shall be only one key
diagram which may include insets to show selected areas at a larger scale but
neither the key diagram, or insets, should be on a map base. The structure
plan is certainly not a document which will allow individuals to find out how
their land interests are likely to be affected by future planning in their area; for
this level of detail we have to turn to the local plan (see para 3.8, below). The
purpose and content of structure plans was explained by the then Minister of
Housing in (1968) Hansard, 22 February, as follows:

... although a structure plan will be basically about land use it will deal with

the subject in terms of policies applicable to the major uses, such as housing,

education, recreation, industry and commerce and relating to the broad

intentions about the land use represented by those policies to the traffic

policies, and to policies for the movement of people and goods — the whole

plan being framed with regard to its relationship to neighbouring areas.
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3.5 APPROVAL OF STRUCTURE PLANS

The shire county, having embarked on the process of producing a structure
plan, is required, in accordance with s 33, to make provision for public
participation and must take steps to secure:

(a) that adequate publicity is given in their area to the survey carried out
under s 30 and to matters which they propose to include in the proposals
and to the content of the explanatory memorandum relating to each
matter;

(b) that persons who may be expected to desire an opportunity of making
representations to the authority with respect to those matters are made
aware that they are entitled to an opportunity of doing so; and

(c) that such persons are given an adequate opportunity of making such
representations.

The county planning authority must also ensure that copies of the proposals
and the explanatory memorandum are made available to members of the
public, and these must be accompanied by a statement of the time within
which objections to the proposals may be lodged with the planning authority.
Simultaneously, a copy of the proposals and the explanatory memorandum
must be forwarded to the Secretary of State. This provides an opportunity for
the Secretary of State to consider whether or not to ‘call in” the proposals for
approval under s 35A, or to allow them to go forward for adoption by the
county planning authority under s 35. There is, therefore, provision for (and in
most cases a likelihood that) the county authority will approve the structure
plan without recourse to the Secretary of State, but if objections are made by
the general public, or by the Secretary of State, the proposals may not be
adopted by the county planning authority until they have considered such
objections. In the case of the Secretary of State, if he considers the proposals to
be “unsatisfactory” he may direct the authority to modify them, in which case
the authority may not adopt the proposals without such modifications as are
deemed necessary. Should the Secretary of State decide to invoke the power to
‘call in” the plan for approval or rejection by himself using powers granted to
him under s 35A(1), (2) and (3), he may approve the plan with or without
modifications, or reject it, s 35A(4)(a) and (b). He must, however, take into
account objections made to the proposals and he may take into account any
matters which he considers are relevant (s 35A(5)). He must give the county
planning authority his reasons governing the decision (s 35A(7)).

When the county planning authority wishes to amend or alter the content
of an existing structure plan, they also may do so without the involvement of
the Secretary of State unless he chooses to exercise his powers to require
amendments, or in extreme cases, to call in the plan for his own consideration.
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3.6 EXAMINATION IN PUBLIC (EIP)

Prior to adopting the structure plan, the county planning authority must
provide an opportunity for the objections to be considered, and this is done by
holding an Examination in Public (EIP). This form of inquiry is only adopted
in the case of structure plans; objections to local plans are considered at a
public local inquiry, details of which are given in para 3.11. The term
‘examination in public’ literally means that the objections are heard in public
and any person is entitled to attend but no person has a right to be heard;
active participation is restricted to those persons invited to do so (s 35B(5)(a)).
Obviously, the county planning authority will be a party to the examination,
and bearing in mind that the structure plan itself is restricted to broad policy
matters, other parties invited to present cases are likely to be those
representing major land use interests, for example, House Builders’
Federation, Chambers of Commerce, the National Farmers’ Union. This is
certainly not the occasion to argue the case for the development of a particular
piece of land, but these policy proposals will have a major effect upon the
content of local plans and, therefore, are of great significance to the future
development pattern in a county. It is the duty of a district planning authority
to seek to achieve the general objectives contained in the relevant structure
plan in terms of both the content of its own local plan, and also when
determining applications for permission to carry out development.

Although there is provision under s 35B(6) for the Secretary of State to
make regulations as to the procedure to be adopted at an examination in
public, to date, no formal action has been taken to establish such a procedure.
Instead, the Secretary of State relies upon a code of practice which is contained
in s 2 of the Department of Environment booklet, ‘Structure Plans: The
Examination in Public — A Guide to Procedure’, first published in 1984 and
revised in 1989. This sets out the arrangements leading up to the examination
in public, and the manner in which the examination will be conducted.
Objections are heard by an inspector, or a panel, and ‘the examination will
take the form of a probing discussion led by the Chairman and the other
member(s) of the panel with the county planning authority and other
participants” (PPG 12, para 57).

After the EIP, the inspector (or panel), prepares a report on the submission
of evidence, with conclusions and recommendations, which is forwarded to
the county planning authority for its ‘consideration’. The planning authority is
not obliged to accept the recommendations but they are required to prepare a
statement of their decision on each recommendation, and to give reasons for
the acceptance, or otherwise. Should the ‘consideration’ of a matter raised in
the report result in its non-acceptance by the planning authority, then that
authority must be aware of the Secretary of State’s powers of intervention,
and also that individuals are also entitled to object to the non-acceptance.
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Proposed modifications to the plan (or non-acceptance of
recommendations) have to be published by the county planning authority in a
local newspaper for two successive weeks. Any person, or group, wishing to
object to the modifications has a period of six weeks in which to lodge the
objection but this is not an opportunity to object to elements within the
original structure plan. In exceptional cases where objections are forthcoming
raising matters which were not an issue at all at the earlier EIP, the Secretary
of State will advise the county authority either to re-open the EIP or hold a
local inquiry.

Once the structure plan has been adopted by the county planning
authority, it becomes the first stage of the ‘development plan’ for that
particular area in accordance with s 54(1)(a). The second stage is the
provisions of detailed plans, that is, mineral plans and local plans (s 54(1)(c)).
Subject to the provisions of s 287 any alteration to, or replacement of, the
structure plan will become operative on the date on which the proposals are
adopted by resolution of the county planning authority (s 35(4)) or, when they
have been called in by the Secretary of State for approval, on such date as he
may appoint (s 35A(8)).

Any explanatory memorandum forming part of the structure plan does
not form part of the approved document and is purely advisory.

3.7 JOINT STRUCTURE PLANS

There remains the possibility of two or more county planning authorities
preparing a joint structure plan under the provisions of s 101(5) of the Local
Government Act 1972, which is designed to allow two or more authorities to
discharge any of their functions jointly. The Secretary of State may direct that
this shall be done using power contained in s 32(2) of the TCPA 1990.

3.8 MINERALS AND WASTE PLANS

Control of minerals and associated workings, and of the disposal of waste, are
matters for which the county planning authority has responsibility. This
responsibility extends to the preparation of both a minerals local plan and a
waste disposal plan, details of which are to be found in Chapter 27.
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PART C - DISTRICT-WIDE LOCAL PLANS

3.9 DISTRICT-WIDE LOCAL PLANS

Local plans (district-wide plans), are prepared by the districts within each
county planning authority, alternatively know as ‘shire counties’. The
responsibility for doing so is contained in ss 1(3), 5(c) and Sched 1, para 2(b). It
is re-emphasised that district-wide local plans are not prepared by the
metropolitan districts who have the responsibility for producing the “hybrid’
UDP (see para 3.15 for details).

A local plan is prepared under the aegis of the overriding structure plan
and it must be in general conformity with the structure plan (s 36(4)). Once
this general level of conformity has been established in any future conflict
which may arise between the two plans, it is the local plan which will prevail
(s 46(10)).

A local plan is essentially a more detailed statement of the broad policies
contained in the structure plan whereby these policies are related to precise
areas of land which are indicated on a plan, or plans, drawn on an ordnance
survey base. For the first time in the plan making process, the individual
landowner is able to find out how the county planning authority’s policies
and proposals will affect land, or property, in which he has an interest. The
differing roles of a structure plan, and a local plan, and the level of detail they
provide is given below, taking as an example the provision for new housing
requirements in one of the district authorities.

The Strategic Policy Guidance (SPG) provided by the Department of
Environment, indicates in the case of Northumberland, a total additional
housing requirement of 16,000 units. The structure plan Policy H1 states:

Local Plans shall make land available for the development of 16,000 dwellings
between the Districts as follows:

Alnwick 1,800 Berwick 1,000
Blyth Valley 5,300 Castle Morpeth 2,500
Tynedale 2,200 Wansbeck 3,300 [emphasis added].

At this stage in the planning process, it is impossible to be precise as to where
this housing will be located; this is the job of the local plan — in other words
translating broad policy objectives to the actual land to be allocated for
development in order to achieve these policies, and also providing policies to
control particular aspects of housing development.

The use of the word ‘shall’ is significant as this places a statutory duty on
each district council to meet the target figures contained in the structure plan.
The next step is for the districts to convert the figure into actual land
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allocations in the preparation of the district-wide plan, and to provide policies
designed to assist in development control. As an example, Castle Morpeth’s
Draft District-Wide Plan includes 24 policies related to housing and also
phases the timing of the development. Policies deal with specific housing
issues, for example, infill sites (H3), executive housing (H4), affordable
housing (H7), backland development (H10), and conversion of buildings for
residential use in the open countryside (H19).

If there is no local plan in operation (and this remains the case for a
number of district authorities even though the Planning and Compensation
Act 1991 requires all district authorities to have a single local plan for their
area), then members of the general public are placed in a difficult position.
The structure plan provides only general statements, and the only plan
showing details of land use will be the out dated, old style development plan
prepared under the 1947 Act, or the 1962 Act, which remains in force until
superseded by the new form of development plan which the district
authorities must prepare in accordance with s 36(1).

3.10 FORM AND CONTENT OF LOCAL PLANS

The overriding requirement is that the content of the local plan should both
comply with and elaborate the policies contained in the structure plan. In
addition a local plan must consist of:

1  a written statement formulating the district planning authority’s detailed
policies for the development and use of land in their area (s 36(2)),
physical environment and the management of traffic (s 36(3)) and in this
context “policies includes proposals’ (s 36(11));

2 amap to illustrate these policies (s 36(6)(a)); and

3 such diagrams, illustrations and other descriptive matter as the authority
think appropriate to explain or illustrate the proposals in the plan, or as
may be prescribed by regulation made by the Secretary of State.

It is particularly important that the local plan should set out policies as fully as
possible and not leave matters to be dealt with by means of non-statutory
guidelines which are to be prepared after the adoption of the plan. This
principle was reinforced by the House of Lords in Great Portland Estates v City
of Westminster [1985] JPL 108; [1984] 3 WLR 1035; [1985] AC 661. The case
arose as a result of the City of Westminster dividing the City into two distinct
areas in their local plan, ‘the central zone’ and ‘the rest of the City’. In the
latter, office development was to be allowed only in ‘exceptional” or ‘special’
circumstances which were not defined in the plan. It was argued by the
authority that these were best dealt with through non-statutory guidelines for
different locations within the City. The House of Lords decided that this
constituted a failure by the council to comply with Sched 4, para 11 of the
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TCPA 1972 (now replaced by Sched 2, Part II, para 7 of the 1990 Act) in that
the council was seeking to introduce land use policies by means of
supplementary guidance when it should form part of the statutorily approved
plan. In his judgment Lord Scarman stated:
By excluding from the plan its proposals in respect of office development
outside the centre activities zone, the council deprived persons such as the
respondents from raising objections and securing an inquiry into such
objections.

This judgment reinforced the reference to the statutory importance of the

content of local plans spelt out in DoE Circular 22 /84, para 1.13 which states:
Any plan containing proposals for the development and other use of land
which is not included in the development plan scheme as a local plan, or as
proposals for the alteration of a local plan, and which has not been subject to
any of the stages in the statutory process can have little weight for
development control purposes. It cannot be treated as an emerging local plan.

The subsequent paragraphs of the Circular do, however, recognise that there
is:
... a continuing role for planning guidance which supplements the policies and
proposals contained in structure and local plans. This may include, for
example, practice notes for development control requirements, development
briefs and detailed or sketch layouts for such development as housing or open
space. These documents should be published separately from the policies and
proposals of the statutory development plan for the area and kept publicly
available. They should be consistent with the structure plan and any local plan
for the area.

The legal status of additional material was also raised in Reigate and Banstead
BC v Secretary of State [1996] JPL 307; (1995) 3 PLR 1, when the question arose
whether a glossary of terms, which was contained in a local plan, formed part
of the explanatory material accompanying the plan, or part of the plan’s
policies and proposals. The High Court held that the inspector had been right
in concluding that the glossary could not expand or restrict the scope of
policy.

In terms of showing land use proposals the local plan is almost all-
embracing, but there are two notable exceptions. Sites associated with mineral
extraction, or associated uses (including cement works), are not determined in
the district-wide plan as they are the responsibility of the county planning
department (see Chapter 2, para 2.3). The local plan simply has to incorporate
the county planning authority’s proposals into its own local plan. Nor can the
plan be used as the vehicle for the declaration of conservation areas as this is
the subject of a different process of approval (see Chapter 21, para 21.10).

A local plan may designate under s 36(7) any part of the district as an
‘action area’. These are areas which the district planning authority have
selected for comprehensive treatment by means of development,
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redevelopment or improvement within a prescribed period. The local plan
must include details of the nature of the approach adopted for the treatment
of such areas which has to be commenced within a period of 10 years as
required under s 336(1).

3.11 PRODUCTION OF LOCAL PLANS

With the approach of the new millennium, the government continued to be
concerned about the slow progress in the preparation and adoption of district-
wide local plans. In December 1999, the publication of the revised PPG 12
‘refocused (the system) to provide a more strategic overview of the role and
importance of development plans within the planning system’. Regional
policy is excluded from the revised PPG and transferred to a new PPG 11. The
revised PPG makes it clear that the government regards the delay in adopting
district-wide plans as ‘unacceptable’ and local planning authorities are once
again cautioned against drawing up too detailed plans. Advice is also given
on how to ensure that development plans implement the land use aspects of
sustainable development and also on the integration of transport and land use
policies. Local planning authorities are to publicly adopt a timetable and to
pursue effective project management which, in accordance with ‘best value
principles’, will be subject to performance reviews, with new targets set for
economy, efficiency and effectiveness.

There are many reasons for this delay, including staffing and costs, but the
major factor is the time taken to produce an adopted plan, which must take
into account the lengthy process of consultation before a plan can be adopted.
The average timescale from the commencement of the production of a plan to
its final adoption is 46 months. To date, the Secretary of State has not invoked
his default power under s 51 which would enable the Secretary of State, or
some other local planning authority, to perform the plan making duty
imposed upon district authorities. The revised PPG 12 ends the requirement
for pre-deposit consultation with statutory consultees and substitutes a ‘key
issues” approach which should focus on organisations and individuals
relevant to the proposals being put forward. There is also a two stage process
of deposit to allow local planning authorities to assess objections lodged at the
first stage and then undertake a period of negotiation with objectors and
formulate revisions to the submitted plan. This will help solve the problem of
‘counter objectors” who, having supported policies under the previous system,
could find those policies being revised during the inquiry. Previously, not
having objected at the deposit stage, they had no right of appearance at the
inquiry. Now, they will be able to object at the second deposit stage should
they dislike any modifications. However, they cannot use this as an
opportunity to make late objections to the plan as originally submitted for
deposit.
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The plan making process begins as soon as the district authority proposes
making, or amending, a district-wide plan with publicity of the matters which
it intends to include in the plan. Persons who can be expected to have an
interest in such matters have to be made aware of the issues and are given a
prescribed period of six weeks during which they are entitled to make
representations (s 40(1)). This should not be confused with the right to make
objections, for which an opportunity is afforded later in the process.
Representations received must be considered by the local planning authority
before embarking on the actual production of the plan (s 40(1)(b)).

Having completed a survey of the area, the content of the plan must take
into account the structure plan and central government advice contained in
PPGs in establishing policies and indicating the future use of land within the
district. Once a draft local plan is prepared, it must be made available for
public inspection (s 40(2), (3)) and purchase by the general public, and each
copy must be accompanied by a statement setting out the timescale (not less
than six weeks) in which objections are to be forwarded to the district council.

The period for objections is of major significance to landowners, property
owners and developers as well as members of the general public. As indicated
previously, this is the first occasion in which they are able to actually see how
broad planning policies contained in the structure plan are to be interpreted
on the ground as well as the detailed policies which the district planning
department intend to use for the determination of future planning
applications. Unless the individual lodges an objection at this stage, with the
intention of amending a particular aspect of the plan, the opportunity will be
lost. Once adopted, the plan becomes the dominant consideration in the
determination of future planning applications by the district authority (s 54A)
(see Chapter 12, para 12.10).

The draft plan may well be amended to accommodate some of the
objections before the production of the final plan which, when published, is
then placed ‘on deposit’. This begins the final round of public objection to the
content of the plan, and at this stage a copy of the plan must be forwarded to
the Secretary of State for his consideration. Should he conclude that the
proposals are unsatisfactory, he may direct the local authority to modify it in
accordance with his directive under s 43(4), in which case the authority may
not adopt the plan until they satisfy the Secretary of State that they have made
the requisite modifications (s 43(5)). The district planning authority is also
required to serve on the county planning authority a copy of the local plan,
and the county may either issue a statement that the plan conforms to the
structure plan, or may issue a statement that it does not conform in which case
this must be treated as an objection to the plan (s 46(4)).

Where individual objections have been lodged, as a result of proposals
made available for inspection under s 40(2), the local authority is obliged to
hold a local inquiry or other hearing for the purpose of hearing these
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objections. The Town and Country Planning (Development Plan) Regulations
have been amended by SI 1997/531, as a result of which a local planning
authority is required to serve notice not just on objectors, but also any other
person whom they consider should be given notice when proposing to adopt
its plan proposals. No inquiry or other hearing is necessary if all the persons
who have made objections have indicated in writing that they do not wish to
appear (s 42(2A)).

312  APPROVAL OF LOCAL PLANS

The public local inquiry or the private hearing will be held by a person (an
inspector) appointed by the Secretary of State, and the inquiry has the power
to summon and examine witnesses (s 42(5)) under s 250(2) of the Local
Government Act 1972. There is one essential difference between an EIP and a
local plan inquiry. At the structure plan examination in public, objectors are
‘selected’ (see para 3.5, above) whereas appearance at a local plan inquiry is
“as of right” and does not depend upon invitation.

The procedure at local plan inquiries is set out in the booklet ‘Local Plans:
Public Local Inquiries — A Guide to Procedure’” (1988, DoE) and reference
should also be made to PPG 12, ‘Development Plans and Regional Guidance’'.
Copies of all objections are placed on deposit before and during the inquiry
with the object of encouraging objectors with a common interest to group
together and make one submission of evidence at the inquiry. Evidence
submitted may be the subject of cross-examination by the other parties
attending the inquiry, and the inspector will also take into account any written
objections, that is, by persons who do not wish to avail themselves of the
opportunity of appearing at the inquiry. The inspector is responsible for
considering the objections and in his report to make recommendations which
it is the duty of the district planning authority to consider before adopting the
plan by resolution of council. PPG 12 requires that the authority publish the
inspector’s report following the local plan inquiry within eight weeks of its
receipt. Should the district council disagree with any of the inspector’s
recommendations, they are obliged to give reasons to support their action.
The district planning authority is then responsible for publishing a list of
amendments to the deposit plan, including their reaction to the inspector’s
recommendations, and objections may be lodged against these amendments
but not to matters included in the original document.

This raises the issue of whether or not the district planning authority is
acting as both judge and jury in the adoption of its district-wide plan. This
was the subject of a debate during the Committee stage of the Bill leading to
the TCPA 1968. The then Minister of State said (Hansard, Standing Committee
G):
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A difficult position could arise if, even after an inquiry, and after a
recommendation by the inspector, the local authority still says that the matter
raised is a matter for them, and that they, the locally elected planning
authority, are the people to decide policy for this area, within the overall policy
of the approved structure plan, and their decision is so and so.

The ministry could not consider this matter in isolation. It would have to
consider it in relation to the whole of that local plan, considering all the policy
underlying it in relation to the rest of the detail in the local plan; that requires
very detailed consideration by the ministry. We shall have our power of ‘call
in” and there will be cases where we think it right to use it ... But the discretion
whether the issue should be decided at ministry level ought to rest with the
minister, not with the objector ... It has been suggested that I might argue that
there is the remedy of the courts ... The appeal to the courts is on whether the
proper procedure had been followed. But on the matter of substance, which
would be an issue of policy, there would be no appeal to the courts.

It is easy to say with horror in one’s voice that a local authority is not bound to
accept and can even reject the recommendation of the inspector. We all have
the greatest respect for inspectors, but they are not democratically elected
planning authorities. They are a very good vehicle for ensuring that objections
are properly heard, that an independent qualified expert mind is brought to
bear and to express an opinion, but when that has been done the decision
should rest with the democratically elected authority which may be the
minster or the local authority.

It is clear that, whilst the minister (now the Secretary of State) retains the
power to take the responsibility for plan approval out of the hands of the local
authority (s 44), there is a general reluctance to override the responsibilities of
local government in this matter. If the plan is called in, the Secretary of State
may approve it in whole, or in part, and with or without modifications, or he
may reject it (s 45(1)). This action has only been taken once when, in 1996, the
Secretary of State rejected the North Southwark Local Plan on the ground that
it conflicted, inter alia, with national policy on industrial development as set
out in Circular 22/84.

Under normal circumstances, the plan is adopted by resolution of the local
authority council and will become operative on that date (s 36(10)) and
thereby has the status of a development plan.

The present method of adoption of the plan, which allows the local
planning authority to reject the recommendations of the local plan inspector,
remains a matter of concern and there have been many challenges to adopted
plans on the basis that the authority has failed to justify its actions in choosing
to ignore the inspector (see Chapter 5). The adoption process also requires that
any amendments to the deposit plan, whether they originate from the findings
of the inspector or by changes instigated by the local planning authority, are
subject to a second round of objections and this further delays the plan
adoption process. Recent reviews of the plan adoption process had suggested
that the system should be amended by granting the sole power to the
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inspector to determine the final form of the plan. However, the new Labour
government has acted quickly to reinforce the local authorities” dominance in
the final content of their local plans. In addressing a Royal Town Planning
Institute Conference, held in Edinburgh in June 1997, Mr Raynsford (junior
planning minister) stated:

I consider that it is important that the authority should remain accountable for

the planning policies adopted in its area.

3.13  JOINT LOCAL PLANS

Where a local plan has been made jointly by two or more district authorities,
proposals for its alteration or replacement may be exercised by one of these
authorities but only in respect of their own area (s 50(8)).

314  POTENTIAL PROBLEMS ARISING FROM TWO-TIER
PLANS

The fact that the district-wide plan must conform to the structure plan is an
attempt to reduce, if not eliminate, conflict between the two plans prepared by
different local planning authorities. However, where there is conflict, it is the
contents of the local plan which prevail (s 46(10)). This presumably relates to
two concurrent plans. The problem of compatibility arises when the structure
plan is amended from time to time, as is intended in the Act, at which point
the district-wide local plan will not reflect the new policies and objectives. The
only solution would appear to be an immediate amendment to the local plan
irrespective of the date on which it was approved. The local plan is also
directly affected by changes brought about by government which may be
contained in delegated legislation, that is, orders, regulations or in PPGs
which state government policy on a variety of land use issues. These can occur
at any time, and the plan will immediately become out-dated and will require
amendment to allow it to function as a document to assist in decisions on
individual applications for planning permission. It is no doubt for these
reasons which indicate a likely short ‘shelf life’ that some district planning
authorities have opted for a loose leaf form of presentation!

3.15  PROBLEMS ARISING FROM LOCAL GOVERNMENT
REORGANISATION

The creation of new unitary authorities during the past two years has created
potential problems where the authorities concerned had previously operated
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as district councils, that is, preparing district-wide plans in association with
the county council’s structure plan, rather than preparing a unitary
development plan. These new unitary authorities will continue to operate on
the basis of a structure plan and a local plan, rather than a UDP with the
exception of the Isle of Wight Council and the new Herefordshire Council
both of which are to prepare UDPs. Details of the implementation of the
changing plan making functions are set out in ‘All Change: Managing Local
Government Reorganisation and Beyond’ (1966, Local Government
Reorganisation Paper No 4) and Circular 4/96.

PART D - UNITARY DEVELOPMENT PLANS

3.16  UNITARY DEVELOPMENT PLANS

The new Unitary Development Plans (UDPs) are mandatory and contain the
elements of the structure plan (Part I) and the local plan (Part II) in a single
document and, more importantly, both parts are prepared by the same
authority, that is, the metropolitan districts, London boroughs and the new
unitary authorities set up following the review of local government in 1995.
Proposals in Part Il must be in general conformity with the contents of Part I (s
12(7)).

The plan will be prepared and adopted by the district authority (s 15) unless
the Secretary of State calls in all or any part of the UDP (s 18) after which the
plan, if not rejected by him, will be approved by the Secretary of State (s
18(2)(b))-

3.17  CONTENT OF UDPs

The authority must start the preparation of the plan with a review of the
matters which can be expected to affect the development of their area, and this
review may include the carrying out of a survey for the examination of these
matters (s 11(1)(b)). In preparing Part I of the UDP, the district council must
have regard to any regional or strategic planning or guidance given by the
Secretary of State, to current national policies, to the resources likely to be
available, and to any other matters which the Secretary of State may prescribe
by regulations or may direct them to take into account (s 12(6)).

In reviewing the matters which can be expected to affect development in
their area, the metropolitan district authority must ensure that these are
identical with those for a structure plan survey (see para 3.2, above).
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Part I shall consist of a written statement formulating the authority’s
general policies (s 12(3)) in respect of the development and use of land in their
area, including policies for the conservation of the natural beauty and amenity
of land (s 12(3)(A)), and for the improvement of the physical environment and
for the management of traffic.

Part II shall consist of the following (s 12(4)):

(i) a written statement formulating in such detail as the authority think
appropriate (and so as to be readily distinguishable from the other
contents of the plan) their proposals for the development and other use of
land in their area;

(ii) a map showing those proposals on a geographical basis (Reg 7);

(iii) a reasoned justification of the general policies in Part I and of the proposals
in Part IT (Reg 8); and

(iv) such diagrams, illustrations or other descriptive matter in respect of the

general policies in Part I or the proposals in Part II as the authority think
appropriate or as may be prescribed in regulations.

3.18  PRODUCTION OF UDPs

Before finally determining the matters to be addressed in the UDP the steps to
be taken mirror those required in the formulation of district-wide local plans.
An opportunity must be afforded to persons expected to wish to make
representations to do so within a period prescribed by regulations made by the
Secretary of State, that is, six weeks, and the unitary authority must consider
such representations in preparing the draft deposit plan. The draft plan must
then be made available for public scrutiny and objections lodged with the
district planning authority.

Objections to a UDP are heard at a public local inquiry, or private hearing,
in the same manner adopted for district-wide local plans with the inspector
making recommendations in his report to the unitary authority.

A copy of the plan must also be forwarded to the Secretary of State who,
as with district-wide plans, retains the power to call in the plan or any part of
the plan; to issue directions requiring modification of the plan; reject the plan
in whole or in part, or approve the plan (s 18). Where the whole or part of Part
I of a UDP (the structure plan element) is called in for consideration by the
Secretary of State but not the whole, or any part of Part II, the Secretary of
State may if he so desires, arrange for an EIP of such matters as he considers
ought to be examined (s 20(4), (6) and Reg 20(2)).

Where the Secretary of State approves Part I with modifications, the
district planning authority, before adopting the remainder of the plan, must
make all such modifications to Part II of the plan as may be necessary to bring
that part into general conformity with Part I (s 19(4)).
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If the Secretary of State is of the opinion that the local planning authority is
not taking the requisite steps to discharge their statutory duty to produce an
UDP, he can (after a public local inquiry, or hearing into the issue) prepare
and make the plan, and the expense of doing so will be charged to the local
planning authority.

3.19  JOINT UDPs

As with structure plans and district-wide plans, provision is made for the
production of joint UDPs (s 23(1) and Reg 22). The joint plan will come into
operation on a date jointly agreed between the participating authorities
(s 23(11)).

PART E - ADMINISTRATIVE COSTS AND DEPARTURES
FROM THE PLAN

320  ADMINISTRATIVE COSTS RELATED TO
DEVELOPMENT PLAN INQUIRIES

The Town and Country Planning (Costs of Inquiries) Act 1995 legitimises the
charging by the Secretary of State for the administrative costs of holding EIPs
and public local inquiries into objections to local plans and Simplified
Planning Zones (SPZs) by the insertion of s 303A into the 1990 Act. The costs,
in whole or in part, in relation to these inquiries is to be paid by the local
planning authority.

3.21 DEPARTURES FROM THE PLAN

There will be occasions when the development plan, no matter how
comprehensive or up to date, will be found wanting with an unanticipated
form of development as a result of a planning application. When this situation
occurs and the local planning authority are minded to grant planning
permission, the application must comply with the procedure laid down in the
Town and Country Planning (Development Plans and Consultation)
Directions 1999. The direction requires that the application be publicised in
accordance with s 71 of the Act and Art 8 of the Town and Country Planning
(General Development Procedure) Order (GDPO) 1995 which deals with
publicity for planning applications. The nature of development falling within
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this requirement is:

(a)

(b)

(©

development which consists of or includes the provision of:
(i) more than 150 houses or flats; or

(ii) more than 5,000 square metres of retail, leisure, office or mixed
commercial floor space measured externally);

development of land of an interested planning authority, or for the
development of any land by such authority, whether alone or jointly with
any other person; or

any development which by nature of its scale or nature or the location of
the land, would significantly prejudice the implementation of the
development plan’s policies and proposals.

The authority is required to send to the Secretary of State:

(@)

(®)

The Secretary of State then has a period of 21 days in which he determines
whether to call in the application or issue a direction restricting the grant of
planning permission. Under the provisions of s 74(1)(b) and Art 17 of the
GDPO 1995, the local planning authority may grant permission for
development which does not accord with the provisions of the development
plan, subject to such conditions which may be prescribed in an order or by a

a copy of the application (including copies of any accompanying plans or
drawings);

a copy of the requisite notice;

a copy of any representations made to the authority in respect of the
application;

a copy of any report on the application prepared by an officer of the
authority;